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PUBUSHER'S  FOREWORD 


This  treatise  on  the  New  York  Law  of  Contracts  is  designed  to 
present  your  own  intimate  law,  relieved  of  the  generalities  and 
superfluities  incident  to  national  works  on  this  subject.  For  the 
first  time  the  field  of  Contracts  has  been  completely  surveyed  in 
the  light  of  an  exhaustive  collection  of  New  York  decisions.  Lit- 
erally thousands  of  New  York  cases  which  are  not  to  be  found  in 
the  general  treatises  on  Contract  Law  are  cited  in  this  work. 

The  wide  range  of  the  law  of  Contracts  naturally  precludes  the 
treatment  of  many  of  the  special  subjects  which  fall  within  the 
compass  of  this  term.  Particular  pains  have  been  taken  to  note 
the  conflict  of  authority  and  the  weight  of  authority.  Changes  in 
the  Common  Law  rules  as  the  result  of  statutory  enactments  are 
clearly  pointed  out.  Throughout  the  text  the  reader  will  doubt- 
less be  struck  by  the  abundance  of  direct  quotations  from  the 
leading  and  gui(£ing  cases,  it  having  been  thought  desirable  wher- 
ever possible  to  make  statements  in  the  language  of  the  judges 
themselves. 

The  writer,  Mr.  Briscoe  Baldwin  Clark,  is  well  and  favorably 
known  to  the  legal  profession.  He  has  devoted  many  years  to  the 
preparation  of  legal  treatises  for  the  publications  of  this  Company. 
Many  of  the  most  important  articles  in  the  Encyclopaedias,  Ruling 
Case  Law,  and  other  of  its  publications  are  his  contributions  to 
the  l^al  literature  of  the  country. 

The  pocket  in  the  back  cover  of  each  volume  is  designed  to  hold 
a  cumulative  Supplement  which  will  keep  the  work  up  to  date  and 
eliminate  the  necessity  of  frequent  editions.  This  simple  but 
effective  supplemental  service  has  proved  markedly  efficient  in  the 
case  of  McKinney's  Consolidated  Laws  of  New  York. 
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NEW  YORK  LAW  OF  CONTRACTS 


CHAPTER  I 
Inteoductoey 


§  1.  Contract  Defined 

2.  Classification  of  Contract^;  Ezeeutoiy  and  Executed  Con- 

tracts 

3.  —  Express  and  Implied  or  Quasi  Contracts 

4.  —  Specialties  and  Simple  Contracts 

5.  Requisites  of  Consensual  Contracts  (Jenerally 

6.  Necessity  that  Contract  Be  in  Writing 

7.  Statement  or  Recital  of  Facts  as  Contract 

§  1.  Ckmtract  Defined. — A  contract  may  be  defined  as  an  agree- 
ment, on  a  sufficient  consideration,  to  do  or  not  to  do  a  particular 
thing.^  Other  definitions  given  by  the  text  writers  are  as  follows: 
"An  agreement  enforceable  at  law,  made  between  two  or  more  per- 
sons, by  which  rights  are  acquired  by  one  or  more  to  acts  or  for- 
bearance on  the  part  of  the  other  or  others."*  "A  contract  or 
agreement  not  under  seal  may  be  defined  to  be  an  engagement 
entered  into  between  two  or  more  persons,  whereby,  in  considera- 
tion of  something  done  or  to  be  done  by  the  party  or  parties  on  the 
one  side,  the  party  or  parties  on  the  other  promise  to  do  or  omit 
to  do  some  act."*  "A  contract  is  a  promise  from  one  or  more 
persons  to  another  or  others,  either  made  in  fact  or  created  by 
law,  to  do  or  refrain  from  some  lawful  thing."*  "  Every  agree- 
ment and  promise  enforceable  by  law  is  a  contract."' 

§  2.  Olassiflcation  of  Contracts;  Executory  and  Executed  Con- 
tracts.—  Contracts  are  sometimes  classified  as  (1)  executory 
md  (2)  executed.  A  transaction,  however,  though  the  result  of 
agreement,  which  is  wholly  executed,  such  as  a  gift  or  a  convey- 
ULce,  not  containing  executory  promises,  is  not  as  a  general  rule 

1.  Justice  V.  Lang,  (1S70)  42  N.  Y.  and  Parsons  also  practically  adopts 

03,  496;  Komp  v.  Baymond,  (1003)  it  (,I  Pars.  Cont  0). 
rS  N.  Y.  102.  10»,  67  N.  E.  113.  S.  Anson  Cont.  0. 

This    is    the    definition    given    hy         3.  Chit.  Cont  7. 
lackstone    and    approved    by   Kent  4.  Bish.  Cont.  S  22. 

BI.   Cam.  442;   2  Kent  Com.  449),  S.  Pollock  Cont  1. 
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denominated  a  contract,  and  it  is  of  the  fonner  kind  of  contracts 
that  this  work  is  principally  to  treat. 

§  3. E^m-ess  and  Implied  or  Qitaai  Contraote.^ — Contracts 

are  also  classified  as  (1)  express  and  (2)  implied  or  quasi  con- 
tracts, and  the  latter  are  again  classified  as  (1)  contracts  implied 
in  fact  and  (2)  contracts  implied  in  law.  Express  contracts  are 
those  arising  from  the  express  agreement  of  the  parties.  Contracts 
implied  in  fact  are  those  which  arise  from  the  implied  assent  of 
the  parties  as  evidenced  by  their  conduct  rather  than  by  express 
words  of  agreement,  and  are  contracts  in  the  true  sense.  Con- 
tracts implied  by  law,  however,  are  not  in  the  proper  sense  con- 
sensual contracts,  but  are  created  or  imposed  by  law,  in  some 
instances  against  the  will  of  the  party  to  be  charged,  for  the  pur- 
pose of  justice,  and  by  reason  of  a  fictitious  promise  created  by  law 
have  for  the  purpose  of  the  remedy  the  semblance  of  a  contract 
obligation. 

§  4.  — i —  Specialties  and  Simple  Contracts. —  The  common  law 
distinguishes  contracts  into  agreements  by  specially  and  agreements 
by  parol.*  Specialties  are  contracts  executed  under  the  hand  and 
seal  of  the  party  or  parties  to  be  charged.  If  merely  written, 
however,  and  not  under  seal,  they  are  considered  as  parol  con- 
tracts merely ;  oral  and  written  contracts  in  this  respect  standing 
on  the  same  footing.^  The  solemnity  and  deliberation  observed  in 
the  execution  of  a  specialty  give  the  transaction  an  imi>ortance 
iind  a  character  which  are  withheld  from  simple  contracts.  If  the 
contract  is  under  seal  no  consideration  to  support  it  is  required 
to  appear  in  the  instrument  or  to  be  proved  aliunde.  The  seal 
affixed  to  the  instnuuent  is  itself  evidence  of  a  sufficient  considera- 
tion.* But  if  the  contract  is  by  parol,  it  is  still  necessary  to  prove 
in  the  first  instance  a  consideration,  unless  the  instrument  is  such 
as  imports  a  consideration,  and  even  though  it  is  of  such  a  character 
the  prima  facie  presumption  of  a  consideration  may  be  rebutted 
and  an  action  to  enforce  the  contract  defeated  by  proof  of  a  want 
of  consideration.'    A  different  period  of  limitations  also  exists  in 

8.  Wilson   V.    Baptist   Educational  statute  modifying  this  common  lav 

Soc,  (Sup.  1861)   10  Barb.  308,  311.  rule. 

7.  Wilson  V.  Baptist  Educational  9.  As  to  the  necessity  for  a  con- 
Soc.,  (Sup.  1851)  10  Barb.  308.  sideration  generally,   see  infra,   set- 

8.  See  infra,  section  372  et  seq.,  tia  tion  235  et  seq.;  and  as  to  instri- 
to  the  presumption  at  common  law  of  ments  not  under  seal  importing  a  coi- 
a  consideration  in  case  of  contracts  sideration,  «ee  infra,  section  361  tt 
under    seal    and    the    effect    of    our  seq. 
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eaae  of  simple  and  sealed  contracts."*  To  constitute  a  contract 
one  under  seal  it  is  not  necessary  that  there  be  inserted  in  the  body 
of  the  instrument  a  recital  that  it  is  executed  under  the  seal  of  the 
obligor;  it  is  held  sufficient  if  a  seal  is,  at  the  time  of  execution, 
aflSxed  to  the  signature."  If  the  instrument  contains  the  usual 
words  "  witness  my  hand  and  seal,"  "  or  has  an  attestation  clause 
"sealed  and  delivered,'"*  and  has  a  seal  attached,  tbis  is  proof 
that  it  was  in  fact  sealed  before  execution  and  delivery.  If,  how- 
ever, the  recital  in  the  instrument  is  merely  "  witness  my  hand," 
the  presumption  is  that  it  was  not  sealed."  The  view  has  been  taken 
that  where  a  note  is  sued  on,  the  body  of  which  contains  nothing 
to  indicate  whether  it  was  intended  to  be  sealed  or  not,  proof  of 
the  maker's  signature  is  presumptive  evidence  that  it  was  also 
sealed,  if  a  seal  appears  at  the  end  of  the  maker's  name."  This  is 
especially  true  where  the  action  is  brought  within  the  period  fixed 
for  actions  on  simple  contracts."  Where  the  issue  is  raised  by 
the  pleading  as  to  whether  the  note  on  which  the  action  is  based 
was  altered  after  execution  by  the  wrongful  affixing  of  a.  seal,  and 
the  defendant  has  introduced  evidence  tending  to  support  such 
defense  and  overcome  the  presumption  that  it  was  affixed  at  the 


10.  See  Code  Civ.  Proc.,  SS  381,  382. 

11.  Anthony  r.  Harrison,  (Sup. 
1878)   14  Hun  198. 

18.  Merritt  v.  Cornell,  (Com.  PI. 
1852)   1  E.  D.  Smith  336. 

IS.  Kerritt  v.  Cornell,  (Com.  PL 
1862)   1  R  D.  Smith  335. 

14.  Uerritt  V.  Cornell,  (Com.  PI. 
1862)   1  E.  B.  Smith  335. 

15.  Farmers'  Loan,  etc.,  Co.  v. 
Siefke,  (1895)  144  N.  Y.  354,  «3 
State  Sep.  662,  39  K.  E.  358. 

In    Anthony    v.    Harrison,    (Sup. 
1878)    14  Hun  196,  200,   it  is  said, 
however,  in  the  report  of  the  referee: 
"  Independently  of  authority,  I  should 
think  that  in  an  action  on  an  instru- 
ment,   in    the    body    or    attestation 
clause  of  which  there  was  nothing 
'ending  to  diow  that  it  was  intended 
to  be  under  seal,  and  which  was  not 
>f  such  a  character  that  it  was  re- 
{Dired  by  law  to  be  sealed  in  order 
o  be  operative  for  the  purpose  for 
rhich  it  was  evidently  intended,  and 
■here  the  right  of  recovery  depended 


upon  its  being  held  to  be  a  specialty, 
for  instance  where  the  statute  of 
limitations  was  pleaded,  evidence 
should  be  given  to  prove  the  affixing 
of  a  seal  at  the  time  of  the  making 
of  the  instrument,  or  at  least  that  it 
was  on  the  instrument  before  the  six 
years  limitation  had  expired,  or  if  no 
statute  had  been  passed  in  this  state 
changing  the  rule  of  the  common  law 
as  to  inquiring  into  the  consideration 
of  sealed  instruments,  and  objections 
should  be  made  to  evidence  offered  to 
prove  a  want  of  consideration  on  the 
ground  that  the  instrument  was  a 
specialty,  it  may  well  be  doubted 
whether  a  court  should  not  require 
proof  that  the  seal  was  actually  at- 
tached at  the  time  of  signing." 

le.  Merritt  v.  Cornell,  (Com.  PI. 
1862)  1  E.  D.  Smith  335.  The  neces- 
sity for  proving  the  seal  in  this  case 
was  due  to  the  fact  that  the  action 
was  one  of  debt  and  was  before  our 
Code  form  of  practice. 
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time  of  execution,  the  bnrden  on  the  whole  case  rests  on  the  plain- 
tiff to  establish  that  the  seal  was  affixed  at  the  time  of  execution. 
When  evidence  of  the  alteration  is  introduced,  which  goes  to  the 
identity  of  the  instrument,  it  controverts  a  fact  which  the  plaintiff 
is  bound  to  prove  in  the  first  instance,  viz.,  that  the  sealed  instru- 
ment was  the  act  of  the  defendant ;  and  the  prima  facie  case  made 
by  the  proof  of  the  defendant's  signature  does  not  shift  the  burdep 
of  proof  on  the  evidence  as  a  whole." 

§  5.  KequMtes  of  Consensual  Contracts  Generally. —  The  essen- 
tial elements  of  a  consensual  contract  are:  (1)  The  assent  of  the 
parties,  usually  evidenced  by  an  offer  and  its  acceptance."  This 
assent  must  be  real,  and  a  seeming  assent  may  be  rendered  ineffec- 
tual to  impose  a  legal  obligation  by  reason  of  its  unreality  due  to 
uncertainty  as  to  the  terms  of  the  agreement,"  or  where  induced 
by  mistake,**  ignorance  of  the  terms  of  the  agreement,**  duress,** 
undue  influence,*'  or  fraud.**  (2)  In  case  of  all  executory  con- 
tracts there  must  be  a  consideration  for  the  promise  sought  to  be 
enforced.**  (3)  The  subject  matter  or  object  of  the  contract  must 
be  lawful  and  not  opposed  to  public  policy.*'  (4)  The  party  sought 
to  be  charged  must  have  the  requisite  capacity  to  contract.*' 

§  6.  Necessity  that  Contract  Be  in  Writing. —  The  common 
law  does  not  require  that  executory  contracts  be  reduced  to  writing 


17.  Farmers'  Loan,  etc.,  Co.  v. 
Siefke,  (1895)  144  N.  Y.  354,  63 
Stote  Rep.  662,  30  N.  E.  358,  dis- 
tinguishing and  explaining  Williams- 
burgh  Sar.  Bank  t.  Solon,  (1893) 
136  N.  Y.  465,  49  State  Rep.  840,  32 
N.  R  1058.  In  this  case,  supra, 
Andrews,  C.  J.,  (144  N.  Y.  359)  says: 
"  There  is  ronfusion  sometimes  in 
treating  of  the  burden  of  proof,  aris- 
ing out  of  unexact  definitions.  The 
burden  is  upon  a  plaintiff  to  estab- 
lish his  cause  of  action  when  it  is  in 
proper  form  denied  by  the  other 
party.  ...  It  is  very  common  to 
say  in  such  cases  that  the  liurden 
is  upon  the  defendant  to  establish  the 
fact  relied  upon.  All  that  this  can 
properly  mean  is  that  when  the  plain- 
tiff has  established  a  prima  facie 
case,  the  defendant  is  bound  to  con- 
trovert it  by  evidence,  otherwise  he 
will  be  cast  in  judgment.  When  such 
evidence  is  given,  and  the  case  upon 


the  whole  evidence,  that  for  and  that 
against  the  fact  asserted  by  the  plain- 
tiff, is  submitted  to  court  or  jury, 
then  the  question  of  the  burden  of 
proof  as  to  any  fact,  in  its  proper 
sense,  arises,  and  resits  upon  the 
party  upon  whom  it  was  at  the  out- 
set, and  is  not  shifted  by  the  course 
of  the  trial,  and  the  jury  may  he 
properly  instructed  that  all  material 
issues  tendered  by  the  plaintiff  must 
be  established  by  him  by  a  preponder- 
ance of  evidence." 

18.  See  infra,  section  8  et  seq. 

19.  See  infra,  section  60  et  seq. 
80.  See  infra,  section  71  et  seq. 
SI.  See  infra,  section  85  et  seq. 
8S.  See  infra,  section  90  et  seq. 

53.  See  infra,  section  121  et  seq. 

54.  See  infra,  section  141  et  seq. 

85.  See  infra,  section  232  et  seq. 

86.  See  infra,  section  384  et  seq. 

87.  The  capacity  of  parties  to  coi- 
tract  is  treated  later. 
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in  order  that  they  may  be  binding  on  the  parties,  and  therefore, 
in  the  absence  of  any  statatory  requirement  to  the  contrary,  oral 
eontraets  are  valid  to  the  same  extent  as  written  contracts,**  and 
consequently  an  oral  contract  of  insurance  is  upheld.*'  As  said 
by  Comstock,  J.:  "The  common  law,  with  certain  exceptions, 
having  regard  to  age,  mental  soundness,  etc.,  concedes  to  every 
person  the  general  capacity  of  entering  into  contracts.  This  capac- 
ity relates  to  all  subjects  alike  concerning  which  contracts  may 
be  lawfully  made,  and  it  exists  under  no  restraints  in  the  mode 
of  contracting  except  those  which  are  imposed  by  legislative  author- 
ity. There  is  nothing  in  the  nature  of  insurance  which  requires 
written  evidence  of  the  contract.  To  deny,  therefore,  that  parol 
agreements  to  insure  are  valid,  would  be  simply  to  affirm  the 
incapacity  of  parties  to  contract  where  no  such  incapacity  exists, 
according  to  any  known  rule  of  reason  or  of  law.  The  Supreme 
Court  of  the  United  States,  in  a  recent  case  in  which  the  question 
directly  arose,  has  determined  that  a  parol  agreement  to  make  and 
deliver  a  policy  of  insurance  need  not  be  in  writing.  (Commercial 
Mut  Marine  Ins.  Co.  v.  The  Union  Mut.  Ins.  Co.,  19  How.  318.) 
We  do  not  hesitate  to  adopt  that  conclusion,  and  it  follows  that 
the  objection  made  at  the  trial  to  the  agreement  offered  to  be 
proved,  so  far  as  it  rests  upon  this  ground,  cannot  be  main- 
tained."** A  contract  though  in  writing  may  be  modified  by  a 
subsequent  oral  agreement,*^  and  the  fact  that  the  parties  stand 
in  the  relation  to  each  other  of  landlord  and  tenant  in  no  way 
affects  the  validity  of  an  oral  contract  as  to  the  repair  or  the  like 
of  the  demised  premises.** 

During  the  reign  of  Charles  II,  statutes  were  enacted  commonly 
known  as  the  statute  of  frauds,  which  required  certain  classes  of 

S8.  First  Baptist  Church  v.  Brook-  30.  First  Baptist  Church  v.  Brook- 

yn  P.  Ins.  Co.,  (1859)  19  N.  Y.  306,  lyu  F.  Ins.  Co.,  (1859)  19  N.  Y.  305, 

(08;  Fish  T.  Cottenet,  (1871)  44  N.  308. 

if.  638.  31.  Ludwig  v.  Jersey  City  Ins.  Co, 

98.  First  Baptist  Church  v.  Brook-  (1872)   48  N.  Y.  379,  383;  Orguerre 

m  F.  .Ins.  Co.,  (1859)  19  N.  Y.  306;  v.  Luling,    (Com.  PI.   1857)    1  Hilt, 

'ish  V.   Cottenet,    ( 1871 )    44  N.  Y.  383.    The  question  as  to  the  modifica- 

38;  Ludwig  v.  Jersey  City  Ins.  Co.,  tion   of   contracts   generally   is    dis- 

1872)    48   N.   Y.   379,   383;    Inter-  cussed  later. 

fttional    Ferry     Co.     t.     American  38.  Post  v.  Vetter,  (Com.  PI.  1863) 

idelity  Co.,   (1913)   207  N.  Y.  350,  2  E.  D.  Smith  249;  Oettinger  v.  Levy, 

)1  N.  E.  160;  Struaewski  v.  Farm-  (Com.  PI.  1856)  4  E.  D.  Smith  288. 

«'  F.  Ins.  Co.,  (Sup.  1917)  179  App. 

iv.  318,  166  N.  Y.  S.  362. 
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contracts  to  be  in  writing  and  signed  by  the  party  to  be  charged 
or  his  duly  authorized  agent ;  and  these  provisions  were  at  an  early 
date  incorporated  into  our  statutes.    The  provisions  in  regard  to 
this  matter  are  now  incorporated  in  the  Consolidated  Laws  and 
their  effect  is  to  render  unenforceable,  if  the  defense  is  properly 
raised,  the  following  classes  of  contracts:     (1)  the  creation  of  an 
estate  or  interest  in  land  or  any  trust  or  power  over  or  concerning 
real  property,  excepting  trusts  arising  by  implication  or  operation 
of  law  and  leases  for  a  term  not  exceeding  one  year,  unless  the 
deed  or  conveyance  is  in  writing  subscribed  by  the  person  creating, 
etc.,  the  estate,  or  by  his  lawful  agent  thereunto  authorized  by  writ- 
ing;** (2)  a  contract  for  the  leasing  for  a  longer  period  than  one 
year,  or  for  the  sale,  of  any  real  property  or  an  interest  therein, 
unless  the  contract  or  some  note  or  memorandum  thereof  express- 
ing the  consideration  is  in  writing,  subscribed  by  the  lessor  or 
grantor  or  by  his  lawfully  authorized  agent;"  (3)  every  agree- 
ment, promise  or  undertaking,  unless  it  or  some  note  or  memo- 
randum thereof  is  in  writing  and  subscribed  by  the  party  to  be 
charged  therewith  or  his  lawful  agent,  if  such  agreement,  etc., 
(a)  by  its  terms  is  not  to  be  performed  within  one  year  from  the 
making  thereof,  (b)  is  a  special  promise  to  answer  for  the  debt, 
default  or  miscarriage  of  another  person,  (c)  is  made  in  considera- 
tion of  marriage  except  mutual  promises  of  marriage,   (d)  is  a 
conveyance  or  assignment  of  a  trust  in  personal  property,  (e)  is 
a  subsequent  or  new  promise  to  pay  a  debt  discharged  in  bank- 
ruptcy;** (4)  a  promise  by  an  executor  or  administrator  to  answer 
damages  or  to  pay  the  debts  of  the  testator  or  intestate  out  of  his 
own  estate,  unless  the  agreement  for  that  purpose  or  some  memo- 
randum or  note  thereof  is  in  writing  and  signed  by  such  executor  ' 
or  administrator,  or  by  some  other  person  by  him  thereunto  spe- , 
cially  authorized;'*  (5)  a  contract  for  the  sale  of  any  goods  or 
chose  in  action  of  the  value  of  fifty  dollars  or  upwards,  unless 
the  buyer  shall  accept  part  of  the  goods,  etc.,  and  actually  receive 
the  same  or  give  something  in  earnest  to  bind  the  contract  or  unless 
some  note  or  memorandum  in  writing  of  the  contract  or  sale  is 
signed  by  the  party  to  be  charged  or  his  agent  in  that  behalf." 

88.  Real  Property  Law,  $  242;  4»  8«.  I>ecedent  Estate  Law,   §    113 

McKinney*8  Cons.  Laws,  p.  264.  13  McKinney's  Cons.  Laws,  p.  172. 

84.  Real  Property  Law,  §  2.59;  49  87.  Personal  Property  Law,  g  85 
McKinney's  Cons.  Laws,  p.  298.  40  McKinney's  Cons.  Laws,  p.  117. 

85.  Personal  Property  Law,  $  31 ; 
40  McKinney's  Cons.  Laws,  p.  53. 
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§  7.  Statement  or  Recital  of  Facts  as  Contract. — ^As  a  general 
rale  a  transaction  to  constitute  a  contract  must  expressly  or 
impliedly  import  a  promise  to  do  or  to  refrain  from  doing  some 
particular  thing,  and  therefore  an  instrument  which  merely  pur- 
ports to  contain  a  statement  or  recital  of  a  state  of  facts  is  not  a 
contract  between  the  parties,  as  it  lacks  this  essential  element.** 
Thus  an  ordinary  receipt  acknowledging  merely  the  acceptance  of 
a  sum  of  money  or  property  by  one  party  from  the  other  is  not  in 
the  proi)er  sense  a  contract,  and  therefore  the  general  rule  that  a 
written  contract  cannot  be  varied  or  contradicted  by  oral  evidence 
does  not  apply,  and  it  has  been  settled  from  an  early  date  that 
an  entry  in  a  depositor's  bank  book  is  in  the  nature  of  a  receipt, 
and  oral  evidence  is  admissible  to  contradict  its  truth  at  the  instance 
of  either  party.**  Though  a  receipt  purports  to  be  in  full  pay- 
ment of  a  certain  account,  it  does  not  conclusively  import  a  con- 
tract of  accord  and  satisfaction  with  respect  to  such  account,^**  and 
the  fact  that  a  receipt  purports  to  be  in  full  payment  of  a  sale 
does  not  make  it  the  contract  of  sale  so  as  to  preclude  oral  evidence 
of  the  actual  terms  of  the  sale.*'  "  Receipts  and  admissions,  as 
such,  are  always  open,  as  between  the  parties,  to  explanation,  and 
are  imx>eachable  for  mistake,  error  or  false  statement  contained 
in  them;  in  a  word,  they  may  always  be  contradicted,  varied  or 
explained  by  parol  testimony.""  In  reference  to  a  receipt  pur- 
porting to  be  in  full  payment  of  an  account,  Martin,  J.,  says: 
"  There  are  in  the  receipt  no  words  importing  a  promise  or  con- 
tract to  do  anjrthing,  nor  to  refrain  from  doing  anything.  It  at 
most  is  a  mere  admission  upon  the  part  of  the  plaintiff  that  he 
has  received  a  certain  amount  of  money  in  full  for  certain  services 
ind  allowances  which  closed  his  account.  Treat  the  language  of 
his  receipt  as  you  may,  admit  all  that  is  possible  to  be  implied 
ly  or  inferred  from  its  terms,  still  it  does  not  contain  the  necessary 
lements  required  to  constitute  even  a  promise  and  certainly  is  not 
aflScient  to  constitute  a  contract  or  agreement.    It  is  a  plain  admis- 

58.  Komp  V.  Raymond,  (1903)   176       which    followed    the    decision    on    a 
.  Y.  102,  67  N.  E.  113.  prior  appeal,  42  App.  Dir.  32,  58  N. 

59.  Manhattan'  Co.  v.  Lydig,  (Sup.      Y.  S.  909. 

»9)  4  Johns.  377;  Mechanics',  etc.,  41.  Seeley  v.  Osborne,   (1917)    220 

tnk    V.    Smith,     (Sup.    1821)     19  N.  Y.  416,  116  N.  E.  97,  reversing  161 

4m8.  116.  App.  Div.  »44,  147  N.  Y.  S.  116. 

10.  Komp  ▼.  Raymond,  (1903)  176  43.  Ellis  v.  Willard,   (1854)   9  N. 

;  Y.  102,  67  N.  E.  113,  reversing  71  Y.  629,  631,  per  Allen,  J. 
tp.    Div.   612,    76   N.    Y.   S.    1018, 
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sion  of  the  receipt  of  a  certain  amount  of  money  in  full  pa3rment 
and  nothing  more.  Consequently,  under  every  definition  of  a 
contract,  it  is  defective  and  contains  practically  none  of  the  ele- 
ments necessary  to  constitute  such  an  instrument.  But  it  is  said 
that  it  is  an  agreement  to  receive  the  sum  named  in  full  payment 
of  his  contract.  That  statement,  however,  is  incorrect,  for  it  does 
nothing  of  the  sort.  Nothing  is  promised.  Nothing  agreed  to  be 
done  or  omitted.  At  most  it  is  a  mere  admission  of  a  past  trans- 
action or  of  an  existing  fact.  It  is  a  mere  acknowledgment  that 
an  amount  of  money  has  been  received  by  the  plaintiff  in  full  pay- 
ment of  his  account.  Hence,  it  must  be  regarded  as  a  receipt  only 
and  not  as  a  contract. "  ^  A  writing  in  the  form  of  a  receipt  may 
embody  in  it  a  contract  as  well  as  a  mere  receipt,  and  when  such 
is  the  case  effect  will  be  given  to  the  contract  so  embodied." 

48.  Komp  V.  Raymond,  (1903)   175       402;  Ryan  v.  Ward,  (1872)  48  N.  Y. 
N.  Y.  102,  108,  67  N.  E.  113.  204. 

44.  Coon  V.  Snap,  (1863)   8  N.  Y. 
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General  Principles 

§  8.  Necessity  for  Assent  Oenerally. — ^Assent,  or  a  meeting  oi 
the  minds  of  the  parties  to  be  bound,  is  essential  to  all  consensua. 
contracts.^    As  a  general  rule  every  person  has  the  natural  righ; 

1.  McCotter  v.  New  York,   (1867)  1860)  38  Barb.  528,  affirmed  23  N.  \ 

37  N.  Y.  325,  affirming  35  B^rb.  60fl;  564;     Mundy    v.     Matthews,     (Sn> 

Dutchess;  etc.,  County  R.  Co.  v.  Mab-  1884)  34  Hun  74;  Marschall  v.  Eisa 

bett,   (1874)   58  N.  Y.  397;  Schenec-  Vineyard  Co.,  (Com.  PI.  G.  T.  1894 

tady  Stove  Co.  v.  Holbroolc,    (1886)  7  Misc.  674,  58  State  Rep.  375,  3 

101  N.  Y.  45,  4  N.  E.  4;  Jackson  v.  N.  Y.  S.  62;  Treat  v.  Ullman,   (Su. 

Stone,  (Sup.  1900)  48  App.  Div.  628,  App.  T.  1001)  34  Misc.  553,  69  N.  '. 

64  N.  Y.  S.  820;  Bell  V.  Mills,  (Sup.  S.    974;    Baxter    v.    Iglesias,     (Su.. 

1902)   78  App.  Div.  42,  80  N.  Y.  a  App.  T.  1920)   183  N.  Y.  S.  35;  De- 

34;  Brooklyn  Cent.  R.  Co.  v.  Brook-  eon    v.    Antony,     (Com.    PI.    G.    \ 

lyn  City  R.  Co.,  (Sup.  1860)  32  Barb.  1891)  37  State  Rep.  254,  13  N.  Y.  5. 

358,    369;    Dana    v.    Munro,     CSup.  890. 


Digitized  by  VjOOQIC 


§8] 


ASSENT  GENERALLY 


11 


to  select   the  persons  with  whom  he  will  contract,*  and  aside 
from  certarn  quasi  contracts,  custom  or  usage  cannot  make  an 
agreement  binding  on  a  person  who  declines  to  contract.*    No  eon- 
tract  arises  from  the  fact  that  the  parties  may  have  supposed  that 
a  binding  contract  existed  between  them,  unless  such  an  agreement 
had  in  reality  been  made ;  that  is,  unless  their  minds  had  met  by 
an  offer  and  an  unqualified  acceptance.*    It  is  essential  that  the 
minds  of  the  parties  should  meet  in  respect  to  the  nature  and 
extent  of  the  obligations  assumed.    If  the  terms  of  the  contract  are 
not  fully  settled  or  if  the  minds  of  the  parties  are  at  variance  in 
this  respect,  through  mistake  or  otherwise,  no  valid  contract  is 
created.*    **  If  one  of  the  parties,"  says  Blackburn,  J.,  in  a  lead- 
ing EngUsh  case,  "  intends  to  make  a  contract  on  one  set  of  terms, 
and  the  other  intends  to  make  a  contract  on  another  set  of  terms, 
or  as  it  is  sometimes  expressed,  if  the  parties  are  not  ad  idem,  there 
is  no  contract,  unless  the  circtimstances  are  such  as  to  preclude  one 
of  the  parties  from  denying  that  he  has  agreed  to  the  terms  of  the 
other."*    But  it  is  also  said:    "  If,  whatever  a  man's  real  inten- 
tion may  be,  he  so  conducts  himself  that  a  reasonable  man  would 
believe  that  he  was  assenting  to  the  terms  proposed  by  the  other 
party,  and  that  other  party  upon  that  belief  enters  into  the  con- 
tract with  him,  the  man  thus  conducting  himself  would  be  equally 
bound  as  if  he  had  intended  to  agree  to  the  other  party's  terms." ' 


8.  Commercial  Telegram  Co.  v. 
Smith,  (Sup.  O.  T.  1868)  47  Hun 
494,  606,  15  State  Rep.  19;  Tanen- 
banm  v.  New  York  F.  In«.  Kxch., 
(Sup.  Sp.  T.  1900)  33  Misc.  134,  68 
V.  Y.  S.  342. 

3.  Tanenbaum  v.  New  York  P.  Ins. 
?xch.,   (9np.  Sp.  T.  1900)    33  Misc. 

34,  68  N.  Y.  S.  342. 

4.  Nundy  v.  Matthews,  (Sup.  1884) 
4  Hun  74,  79. 

5.  Cutts  V.  Guild,  (1874)  57  N.  Y. 
29;  Kavser  v.  Arnold,  (1891)  124 
.  Y.  674',  36  State  Rep.  896,  27  N.  B. 
10,  4  SilT.  Ct.  App.  405;  Consumers' 
■e  Co.  V.  Webster,  (Sup.  1903)  79 
pp.  Div.  350,  79  N.  Y.  S.  385; 
■ranton  v.  Booth,  (Sup.  1859)  29 
jrh.  171;  Pnllerton  v.  Dalton,  (Sup. 
70)    68   Barb.   236;   Wilentshik  v. 

MsJer,  (Snp.  App.  T.  1905)  48  Misc. 

.2,   05   N.    Y.    S.   500;    Up-To-Dato 


Dress  Co.  v.  Kranshar,  (Sup.  App.  T. 
1917)  164  N.  Y.  S.  779;  Harris  v. 
Walker  M.  Levett  Co.,  (Sup.  App.  T. 
1917)  165  N.  Y.  S.  317,  affirmed  181 
App.  Div.  932  mem.,  167  N.  Y.  S. 
1103;  Parmer  v.  Medico-Legal 
Journal  Assv.,  (City  Ot.  1889)  26 
State  Rep.  940,  7  N.  Y.  &  322; 
Baldwin  v.  Mildebcrger,  (Super.  CH;. 
1829)  2  Super,  a.  176. 

e.  Smith  V.  Hughes,  (1871)  6  Q.  B. 
597,  607. 

This  statement  is  approved  in  Con- 
sumers' Ice  Co.  V.  Weheter,  (Sup. 
1903)  79  App.  Div.  350,  79  N.  Y.  S. 
386. 

7.  Smith  v.  Hughes,  (1871)  6  Q. 
B.  597. 

This  statement  is  quoted  with  ap- 
proval by  Church,  O.  J.,  in  Phillip  v. 
Gallant,  62  N.  Y.  256. 
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A  mistake  as  to  the  identity  of  a  party  to  the  contract  may  also 
prevent  the  consummation  of  a  binding  contract.^  A  misunder- 
standing or  mistake  as  to  the  legal  effect  or  meaning  of  a  contract, 
its  terms  being  known,  will  not  prevent  a  party  from  being  bound 
thereby.*  When  a  buyer  has  announced  his  intention  to  return 
goods  purchased  as  not  complying  with  the  contract  of  purchase, 
and  the  seller  notifies  him  that  if  the  goods  are  so  returned  he  wiU 
sell  them  on  the  buyer's  account,  the  fact  that  the  buyer  returns 
the  goods  does  not  constitute  an  assent  to  a  contract  that  the  seller 
may  resell  them  on  the  buyer's  account,  irrespective  of  whether 
the  buyer  was  or  was  not  justified  in  returning  them;  the  buyer 
having  announced  his  intention  of  making  the  return,  the  seller 
cannot  by  notice  create,  without  the  buyer's  further  assent,  a  con- 
tract that  the  goods  may  be  sold  on  the  buyer's  account.**  Where 
an  offer  or  proposal  is  expressed  in  clear  and  explicit  terms,  matter 
printed  in  small  type  at  the  top  or  bottom  of  the  office  stationery 
of  the  writer,  where  it  is  not  easily  seen,  which  is  not  in  the  body 
of  the  instrument  or  referred  to  therein,  is  not  necessarily  to  be 
considered  a  part  of  the  offer.^'  An  offer  on  the  part  of  a  munici- 
pality may  be  in  the  form  of  a  resolution,  which  if  duly  accepted 
by  the  offeree  will  create  a  binding  contract."  In  case  of  statutory 
undertakings,  such  as  undertakings  on  appeal  and  the  like,  the 
assent  of  the  obligee  is  not  necessary  to  the  creation  of  the  obliga^ 
tion,  nor  would  his  dissent  in  the  slightest  degree  modify  its  effect 
on  his  own  or  the  other  party 's  rights."  The  assent  of  a  party  may 
be  given  through  a  duly  authorized  agent,  but  under  the  general 
principles  of  the  law  of  principal  and  agent,  when  one  party 
chooses  to  contract  with  an  agent  he  is  bound  by  the  limitations 
placed  on  the  agent's  authority  unless  the  principal  has  done 
something  to  create  a  false  impression  as  to  the  extent  of  suck 
authority." 

8.  Consumers'  Ice  Co.  v.  Webster,  10.  Sutton  v.   Cronin,    (Super.  Ct 

(Sup.   1898)    32  App.  Div.   692,   53       1865)   28  Super.  Ct.  493. 
N  y   S   56  ll-  B-   F-   Sturtevant   Co.  v.   Fire 

^o    ^-    ^^^oci',   .T7    ""•    ^°^'  la.  Argus  Co.  r.  Albany,  (1874)  5 

(Super.  Ct.  1886)   53  Super,  a.  448,  jj  y.  49I,  affirming  7  Lans.  264. 

1  State  E«p.  255.  U   Thompson  v.  Blanchard,  (1860 

See  infra,  section  71  et  seq.,  as  to  3  N.  Y.  336,  338. 

the  reality  of  the  assent  as  affected  14.  Cohen   v.   Siegel,    (Sup.    1916 

by  mistake.  172  App.  Div.  21,  157  N.  Y.  S.  107. 
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§  9.  Matters  Left  Open  for  Future  Settlement. —  Ordinarily  if 
there  remains  any  of  the  material  terms  or  conditions  of  the  con- 
tract to  be  settled  and  agreed  on  by  the  parties,  no  binding  con- 
tract exists.^  Thus  where  an  offer  to  take  a  lease  of  premises  is 
made,  which  contemplated  alterations  according  to  plans  to  be 
thereafter  agreed  on  by  the  parties,  and  such  offer  is  accepted  in 
general  terms,  no  binding  contract  is  created,  because  the  terms 
have  not  been  settled.  This  is  in  effect  merely  an  agreement  that 
if  the  parties  shall  thereafter  agree  on  plans  for  alterations  then 
a  lease  on  the  terms  specified  will  be  made.**  So  an  agreement  in 
a  lease  to  renew  on  terms  to  be  agreed  on  by  the  parties  at  the 
time  of  the  contemplated  renewal  is  unenforceable."  In  case  of 
a  contract  of  employment  where  the  amount  of  the  compensatioa 
is  left  open  for  settlement  by  mutual  agreement,  no  binding  con- 
tract is  created.*'  Likewise  where  the  parties  signed  "  a  memo- 
randum or  points  of  agreement  "  to  be  made  between  them,  which 
stipulated  for  the  employment  of  the  plaintiff  for  a  certain  time 
at  a  stated  compensation  and  a  certain  per  cent  of  the  distributable 
profits  of  the  business,  which  was  guaranteed  not  to  be  less  than 
a  stated,  sum,  but  it  was  further  provided  that  "  the  method  of 
accounting  to  determine  the  net  distributable  profits  is  to  be  agreed 
upon  later  when  the  company's  [defendant's]  accounts  have 
developed  for  a  better  understanding,"  and  they  were  unable  to 
agree  on  the  method  of  accounting — it  was  held  that  no  binding 
jontraet  was  consummated,  irre8i)ective  of  the  fact  that  the  failure 
x)  agree  on  the  method  was  due  to  the  unreasonable  insistence  or 
Mid  faith  of  the  defendant ;  and  it  was  further  held  that  the  plain- 
iff  had  no  right  to  waive  any  claim  for  compensation  beyond  the 

IS.  IficCotter  v.  New  York,  (1867)  32   Barb.  358,  369;   Hawksworth  t. 

7  N.  Y.  325,  afBrming  35  Barb.  609;  Durant,  (Sup.  App.  T.  1016)  93  Misc. 

»rown  V.  New  York  Central  R.  Co.,  14»,   156  N.  Y.   S.   1026;    Moran   v. 

1870)     44    N.    Y.    79;     Holts    v.  Wellington,   (Sup.  Tr.  T.  1917)    101 

chmidt,     (1874)     59    N.    Y.    253;  Misc.  594,  167  N.  Y.  S.  465;  Burgdorf 

chenectady  Stove  Co.  v.  Holbrook,  v.  Odell,  (Sup.  1883)   17  Wkly.  Dig. 

1885)    101   N.   Y.  46,   4   N.  E.   4;  642. 

*yer  v.  McCreery,  (1890)  119  N.  Y.  1«.  Mayer  v.  McCreery,  (1890)  119 

(4,  29  State  Rep.  690,  23  N.  K.  1045;  N.  Y.  434,  29  State  Rep.  690,  23  N. 

etze  v.  Morse  Dry  Dock,  etc,  Co.,  E.  1045. 

Sup.  1908)    125  App.  Dir.  267,  109  17.  Moran  v.  Wellington,  (Sup.  Tr. 

.  Y.  S.  328,  affirmed  195  N.  Y.  584  T.  1917)  101  Misc.  594,  167  N.  Y.  S. 

km.,  89  N.  E.  1110;  Mnller  v.  Idler,  466. 

^p.  1908)    126  App.  Div.  366,  110  18.  Hawksworth  v.  Durant,    (Sup. 

:  Y.  S.  868;  Brooklyn  Cent.  R.  Co.  App.  T.  1916)   93  Misc.  149,  156  N. 

^Brooklyn  City  R.  Co.,  (Sup.  1860)  Y.  S.  1026. 
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stated  sum  and  the  miniimim  guaranty  as  to  the  profits  and  hold 
the  defendant  to  a  contract  on  this  basis.'*  It  has  also  been  held 
that  no  binding  contract  for  the  sale  of  a  business  exists  where 
a  part  of  the  total  agreed  price  was  i)aid  down  and  the  time  for  a 
second  payment  stated,  but  the  terms  of  payment  as  to  the  balance 
were  expressly  left  open  for  settlement  by  the  parties.** 

If  the  terms  left  open  for  settlement  are  subsequently  agreed 
on  a  binding  contract  will  then  be  created,  even  though  this  is 
verbal  and  though  the  parties  may  have  contemplated  in  the  first 
instance  the  execution  of  a  written  contract,  provided  the  contract 
as  finally  agreed  on  is  not  within  the  statute  of  frauds,  as  the 
parties  may  make  a  verbal  agreement  as  a  substitute  for  the  con- 
templated written  contract.*'  Thus  where  the  memorandum  for 
the  employment  of  the  plaintiff  as  stage  manager  for  a  certain 
season  fixed  the  rate  of  compensation,  stipulating  that  it  was  sub- 
ject to  the  conditions  and  regulations  of  a  contract  to  be  substi- 
tuted for  the  memorandum,  and  the  conditions  were  verbally  agreed 
on,  it  was  held  that  the  contract  was  thereby  rendered  binding.** 

The  view  has  been  taken  that  a  contract  may  be  a  binding  one 
though  matters  are  left  open  for  mutual  settlement,  so  as  to  require 
each  party  to  make  reasonable  and  fair  efforts  to  agree  in  this 
respect,  and  that  a  party  who  refuses  in  bad  faith  with  the  intent 
not  to  carry  out  the  contract  may  render  himself  liable  in 
damages.*' 

§  10.  Concurrent  Assent. —  The  assent  of  each  party,  as  evidenc- 
ing the  meeting  of  the  minds,  need  not  be  in  fact  concurrent  in 
point  of  time  in  so  far  as  knowledge  of  the  parties  is  concerned. 
In  practice,  where  two  parties,  being  present  together,  enter  into 
negotiations  looking  to  the  making  of  a  contract,  the  minds  of  both 
ordinarily  meet  at  the  same  time  on  the  same  terms  or  no  contract 
is  made,  and  each  has  knowledge  of  such  fact.  Where,  however, 
the  parties  reside  at  a  distance  from  each  other  and  the  negotiation 

19.  Petze  V.  Morse  Dry  Dock,  etc.,  M.  WlaltoD    v.    Mather,    (City    O.. 

Co..  (Sup.  1908)    125  App.  Div.  267,  1893)  4  Misc.  261,  53  State  Rep.  71«, 

109  N.  Y.  S.  328,  affirmed  195  N.  Y.  24  N.  Y.  S.  307;  Walton  v.  Mather, 

584  mem.,  89  X.  E.  1110.  (Sup.  App.  T.  1896)   16  Misc.  546,  W 

SO.  Muller   v.    Idler.    (Sup.    1908)  State   Rep.    131,    38   N.    Y.    S.   78B, 

126  App.  T>iv.  366,  110  X.  Y.  S.  858.  affirming  15  Misc.  453,  72  State  Rep. 

81.  Walton  v.  Mather,   (Sup.  App.  177,  37  N.  Y.  S.  26. 

T.  1896)   16  Misc.  546,  74  State  Rep.  88.  Smith  v.  United  Traction,  ett., 

131,  38  N.   Y.   S.   782,  affirming   15  Co.,    (Sup.   1900)    49  App.  Div.  641, 

Miac.  453,  72  State  Rep.  177,  37  N.  63  N.  Y.  S.  665,  affirmed  168  N.  Y. 

Y.  S.  26.  597  mem.,  61  N.  E.  1134. 
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is  condncted  by  written  correspondence,  though  there  must  be  the 
assent  of  both  parties  to  the  same  provisions,  it  is  of  course  im- 
pnustical  that  sueh  assent  should  be  manifested  simultaneously  and 
both  have  fall  knowledge  thereof.  One  must  state  what  he  is  will- 
ing to  do,  and  the  other  must,  when  the  proposition  has  reached 
him,  assent  to  the  same  terms  and  in  some  manner  manifest  that 
assent.**  In  such  a  ease  the  will  or  assent  of  the  party  making  the 
offer  is  in  law  presumed  to  continue  until  a  reasonable  opportunity 
has  been  given  the  other  party  to  express  his  assent.*^  In  other 
words,  as  expressed  in  an  early  English  case,  the  offeror  must  be 
considered  in  law  as  making,  during  every  instant  of  time  his 
letter  was  traveling,  the  same  identical  offer,  and  then  the  contract 
is  complete  by  the  acceptance  by  the  offeree.**  To  give  existence 
to  a  contract  it  is  not  essential  that  both  parties  in  fact  know  that 
they  have  assented  to  the  agreement,  if  their  minds  have  met  and 
this  is  evidenced  by  overt  acts.  Aa  has  been  said  by  Marcy,  J., 
in  a  lading  case  in  this  state:  "  The  law  does  not  regard  bare 
volitions  and  pure  mental  abstractions.  When  it  speaks  of  the 
operations  of  the  mind,  it  means  such  as  have  been  made  manifest 
by  overt  acts ;  when  it  speaks  of  the  meeting  of  minds,  it  refers  to 
mch  a  meeting  as  has  been  made  known  by  proper  acts,  and  when 
iius  made  known  it  is  effective,  although  the  parties  who  may 
•laim  the  benefit  of  or  be  bound  by  a  contract  thus  made  may  for 
k  season  remain  ignorant  of  its  being  made."*^ 

§  11.  Conditional  Assent. —  If  the  assent  of  one  party  to  the 
ransaction's  becoming  effective  and  binding  on  him  as  a  contract 
I  subject  to  a  condition,  this  condition  must  be  duly  performed, 
therwise  no  binding  contract  arises.**  For  example,  where  it 
ppeared  that  the  defendants  intended  to  make  an  exhibit  at  the 
lanama  Exposition  if  they  could  procure  from  the  exposition 
athorities  an  allotment  of  space,  which  could  be  had  only  after 
a  approval  of  the  proposed  plans  of  the  exhibit,  and  the  plaintiff 
poposed  to  prepare  plans  for  the  exhibit  and  erect  the  same,  and 

84.  Vassar  v.  Camp,   (1864)   11  N.  S8.  Justice  v.  Lang,   (1875)   63  N. 

li  441,  44fl;  Mactier  v.  Frith,    (Ct.  Y.  633,  affirming  39  Super.  Ct.  283; 

b.  1830)   e  Wend.  103,  116.  Woxelbaum  T.  Schloss,    (Sup.   1909) 

W.  Mactier    v.    Frith,     (Ct.    Err.  131  App.  Div.  826,  116  N.  Y.  S.  42; 

ISO)  .6  Wend.  103,  116.  Wilhelm  v.  Wood,    (Sup.   1912)    151 

»6.  Adams   v.  LindBell,    (1818)    1  App.  Div.  42,  135  N.  Y.  S.  930;  White 

Bft  Aid.  681.  V.   Kingston   Motor   Car   Co.,    (Sup. 

t7.  Mactier    v.    Frith,     (Ct,    Err,  App.  T.  1910)  69  Misc.  627,  126  N.  Y, 

UO)  6  Wend.  103,  118,  S.  150. 
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his  offer  was  accepted  in  a  letter  stating  that  should  the  defendants 
"  be  the  successful  applicant  and  the  space  referred  to  be  awarded 
us  we  will  gladly  contract  with  you  to  furnish  the  material  and 
erect  the  booth  per  plans  and  bid  submitted,"  it  was  held  that  the 
agreement  for  the  erection  of  the  booth  was  contingent  on  the 
award  of  the  space  after  an  approval  of  the  plaintiff's  plans,  and 
that  where  the  authorities  rejected  the  plaintiff's  plans  no  action 
could  be  maintained  by  him,  though  other  plans  submitted  by  the 
defendant  were  approved  and  space  awarded.**  Likewise  if  the 
acceptance  of  an  offer  to  assign  a  lease  is  subject  to  the  condition 
that  the  legality  of  the  lease  be  favorably  passed  on  by  the  accep- 
tor's attorney,  the  favorable  action  of  the  attorney  is  ordinarily 
essential  to  impose  any  liability  on  the  acceptor's  part  to  take  the 
assignment.  The  acceptor  in  such  a  case  does  not  undertake  to 
guarantee  that  the  decision  of  the  attorney  shall  be  in  accordance 
with  the  law,  his  only  obligation  being  not  fraudulently  to  inter- 
fere with  an  approval.** 

The  fact  that  the  agreement  was  reduced  to  writing  does  not 
prevent  the  party  from  showing  by  oral  evidence  that  its  taking 
effect  as  a  binding  contract  was  subject  to  a  condition.*^  Thus 
where  the  seller  signed  and  delivered  a  memorandum  for  the  sale 
of  a  certain  number  of  rifles,  he  may  show  that  it  was  a  condition 
precedent  to  the  transaction's  becoming  binding  on  him  as  a  sale 
that  the  buyer  should  give  an  order  for  an  additional  number  of 
rifles,  and  on  the  latter 's  failure  to  do  so  no  binding  contract  was 
created.** 

§  12.  InAeiition  to  Contra«t  Ctonerally. —  In  order  that  a  trans» 
action  may  constitute  a  contract  there  must  be  an  intention  on  the 
part  of  the  parties  to  assume  a  contractual  relation.'*  And  a  mere 
printed  notice  at  the  head  of  a  hotel  register  limiting  the  commoo 
law  liability  of  an  innkeeper  cannot  be  considered  as  a  contract 
80  doing,  merely  because  a  guest  signs  the  register,  without  proof 
that  the  guest's  attention  was  called  to  it  and  that  he  signed  tie 

29.  Singer  t.  Disston,  (Sup.  1917)  State  Bep.  235,  18  K.  E.  127,  2  Silr. 

178  App.  Div.  108,  165  N.  Y.  S.  94.  Ct.   App.    99  j    Higging   v.   Ridgwqr, 

80.  Wilhelm  v.  Wood,  (Sup.  1912)  (1897)    153  N.  Y.  130,  47  N.  E.  3t; 
151  App.  Dlr.  42,  135  N.  Y.  S.  930.  Cora  v.  Bergmann,   (Sup.  1911)    116 

81.  Benton  v.   Martin,    (1873)    52  App.  Div.  218,  129  N.  Y.  S.  1049. 
N.    Y.    570;    Boolcstaver    v.    Jayne,  82.  Justice  v.  Lang,   (1875)   63  !J. 
(1875)  60  N.  Y.  146;  Justice  v.  Lang,  Y.  633,  affirming  39  Super.  Ct.  283 
(1875)    63  K.  Y.   633;    Reynolds  v.           33.  Grierson  v.  Mason,    (1875)  30 
Robinson,   (1888)    110  K.  Y.  654,  18  X.  Y.  394. 
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register  with  the  intention  to  be  bound  by  it.*^  And  where  a  rug 
deaner  in  taking  rugs  to  be  cleaned,  in  response  to  the  question 
as  to  when  they  would  be  returned,  stated  that  they  would  be  done 
in  eight  or  nine  days,  it  was  held  that  this  was  a  mere  expression 
of  an  opinion  as  to  the  time  it  would  require  to  do  the  work  and 
not  a  contract  on  his  part  to  return  the  rugs  in  the  time  so  stated.*^ 
A  proposal  to  be  the  basis  of  a  contract  by  acceptance  must  be 
made  with  the  intent  or  under  circumstances  evidencing  an  intent 
that  it  may,  without  further  negotiations,  be  converted  into  a  con- 
tract by  acceptance.  If  there  is  no  intent  that  a  mere  acceptance 
shall  create  a  contract  it  is  insufficient  for  such  purpose.**  Though 
the  transaction  is  reduced  to  writiug  and  is  in  the  form  of  a  bilat- 
eral contract,  oral  evidence  may  be  admitted  to  show  that  it  was 
not  the  intention  of  the  parties  that  it  should  in  fact  operate  as  a 
contract.  This  is  in  avoidance  of  the  writing  as  a  contract  and 
not  to  change  it,  and  does  not  fall  within  the  general  rule  pro- 
hibiting the  admission  of  oral  evidence  to  modify  or  vary  a  written 
contract." 

Ordinarily  the  intent  to  contract  is  evidenced  by  an  offer  or 

promise  on  one  side  to  do  a  certain  thing,  and  an  acceptance  on 

the  other  side  of  such  offer  or  promise  with  the  intent  to  form 

a  contract.    It  is  not  essential,  however,  that  one  party  offer  or 

promise  in  formal  words  to  do  the  thing  contemplated.    This  may 

be  implied  from  the  language  used.**    For  example,  it  appeared  in 

I  case  that  the  defendant  made  an  inquiry  over  the  telephone  of 

'.he  plaintiff  as  to  the  rate  for  transporting  a  certain  quantity  of 

foods  to  a  certain  place,  and  on  a  rate  being  quoted  stated  that  it 

ras  satisfactory  and  asked  a  confirmation  of  the  rate  in  writing. 

?his  the  carrier  gave,  and  in  his  letter  requested  notice  of  accept- 

nce.    The  defendant  replied  acknowledging  the  plaintiff's  letter 

nd  stating  "his  acceptance.    It  was  held  that  though  there  was  no 

xpress  promise  by  the  carrier  to  transport  for  the  quoted  rate, 

nd  by  the  defendant  to  ship  at  such  rate,  this  would  be  implied 

S4.  Bamaley  t.  Leiasd,  (Super.  Ct.  87.  Grierson  t.  Mason,   (1875)    00 

568)  29  Super.  Ct.  358,  modified  on  N.  Y.  394. 

ther  grounds  43  N.  Y.  539;   Bern-  38.  Homan    v.    Earle,     (1873)     53 

lein  V.  Sweeny,  (Super.  Ct.  1871)  33  N.  Y.  267,  aflSrming  13  Abb.  Pr.  N.  S. 

uper.  Ct.  271.  **^5  Stilwell  v.  Ocean  Steamship  Co., 

.*   at.  it       '       ni       a  u     ,a  (Sup.  1896)   5  App.  IMv.  212,  39  N. 

"•  f  "^^r,   T«  i°"^  f '  J^^"''*-       Y.  S    131.     See  also  Fisk  v.  Batter- 
pp.  T.  1919)    176  N.  Y,  S.  8«6.  ^„    ^g^^    ,^,4,    jgg  j^^^   p;^   953. 

38.  Myers  v.   Smith,    (Sup.   1867)       150  N.  Y.  S.  242,  affirmed  221  N.  Y. 
<fiarb.  614.  693  mem.,  117  N.  E.  1067. 


Digitized  by  VjOOQIC 


18  NEW  YOKK  LAW  OF  CONTRACTS  [f  12 

from  their  commanications.'*  So  no  particular  form  of  words  is 
necessary  to  constitute  a  contract  to  marry;  as  in  cases  of  other 
contracts,  it  is  sufficient  if  such  language  was  used  as  to  show  the 
meeting  of  the  minds  of  the  parties ;  and  while,  where  in  an  action 
for  the  breach  of  such  a  contract  the  parties  are  witnesses  and 
state  all  that  occurred,  a  contract  cannot  be  implied,  yet  the  mean- 
ing and  intention  of  the  parties  may  be  inferred,  and  it  is  sufficient 
to  establish  the  contract  if  their  acts  and  language  were  such  as 
clearly  to  indicate  that  they  intended  a  mutual  engagement  and 
understood  it  to  exist.** 

It  is  the  general  rule,  as  is  hereafter  shown,  that  if  a  statement 
is  in  such  form  that  it  may  be  susceptible  of  more  than  one  mean- 
ing, it  ia  to  be  interpreted  in  the  sense  in  which  the  maker  or 
promisor  had  reason  to  expect  that  it  was  understood  by  the 
promisee."  And  while  a  statement  of  a  mere  intention  or  hope 
may  not  be  a  sufficient  basis  for  such  an  acceptance  as  will  result 
in  a  binding  agreement  or  extend  the  express  obligations  of  a 
contract,"  yet  whether  the  statement  is  such  as  to  give  the  other 
party  the  right  to  act  on  it  as  an  intended  offer  may  be  a  question 
for  the  jury.*'  And  where  in  a  conversation  between  the  parties 
the  essential  elements  constituting  a  contract  to  deliver  a  lecture 
were  agreed  to,  with  the  exception  of  the  date  during  the  season, 
which  was  left  to  be  fixed  by  the  lecturer,  it  was  held  a  question 
for  the  jury  whether  a  contract  was  entered  into  or  whether  there 
was  merely  a  preliminary  negotiation  contemplating  the  making  of 
a  future  contract." 

A  mere  protocol  or  plan  on  which  the  parties  contemplate  doing 
business  and  making  future  contracts,  but  which  in  itself  imposes 
no  present  obligations  on  the  parties,  though  it  may  be  considerec 
as  entering  into  subsequent  contracts  if  in  fact  made,  does  no". 
itself  constitute  a  contract.*'     Likewise  a  mere  direction  by  i 

89.  Stilwell    v.    Ocean    Steamship  249;     Schoii'berg    v.    Cheney,     (Sup 

Co.,  (Sup.  1896)  5  App.  Div.  212,  39  1875)  3  Hun  677,  6  Thomp.  &  C.  20(. 

N.  Y.  S.  131,  distinguishing  Chicago,  43.  Stevens     v.     Amsinck,      (Suj. 

etc.,  R.  Co.  V.  Dane,  (App.  1870)  43  1912)  149  App.  Div.  220,  133  N.  Y.  t 

N.  Y.  240.  815. 

40.  Homan  v.  Earle,  (1873)  53  N.  44.  Savery  v.  Ingersoll,  (Sup.  G.  I. 
Y.  e67,  affirming  13  Abb.  Pr.  N.  S.  1886)  2  State  Rep.  218. 

402.  45.  Hempatone    v.    Koehler,    (Su. 

41.  Stevens  v.  Amsinck,  (Sup.  App.  T.  1910)  125  N.  Y.  S.  1094.  Se 
1912)  149  App.  Div.  220,  133  N.  Y.  S.  also  Stern  v.  Ladew,  (Sup.  1900)  ^ 
815.  App.  Div.  331,  336,  62  N,  Y.  S.  26, 

48.  Knudtsen    v.    Remmel,     (Sup.      30  Civ.  Proc.  135. 
1910)  141  App.  Div.  445,  126  N.  Y.  S. 
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principal  to  his  agent  to  enter  into  a  certain  contract  with  a  third 
person  will  not  entitle  the  latter  to  sue  as  on  a  contract  consummated 
before  the  agent  has  acted.^    For  example,  it  is  said  that  A  may 
empower  his  coachman  to  buy  a  horse  of  B,  without  subjecting 
himself  to  an  action  at  the  suit  of  B  for  the  value  of  the  horse, 
although  the  directions  may  have  been  given  to  the  coachman 
because  B  had  before  offered  to  sell  to  A  at  a  price  named  by  him.*^ 
§  13.  Invitation  to  Negotiate  Generally.— Ordinarily  a  pro- 
posal to  constitute  an  offer  and  form  the  basis  of  a  contract  arising 
from  its  mere  acceptance  must  be  so  definite  that  the  terms  of  the 
K>ntract  can  be  ascertained,^'  and  an  invitation  on  the  part  of  a 
person  extended  to  another  to  negotiate  with  a  view  to  a  future 
;ontract  cannot  be  regarded  as  an  offer  which  may  by  mere  accept- 
ince  be  converted  into  a  contract."    As  said  by  Jenks,  J. :    "  If  a 
iroposal  is  nothing  more  than  an  invitation  to  the  person  to  whom 
t  is  made  to  make  an  offer  to  the  proposer,  it  is  not  such  an  offer 
IS  can  be  turned  into  an  agreement  by  acceptance.    Proposals  of 
his  kind,  although  made  to  definite  persons  and  not  to  the  public 
.■enerally,  are  merely  invitations  to  trade ;  they  go  no  further  than 
yhat  occurs  when  one  asks  another  what  he  will  give  or  take  for 
ertain  goods.    Such  inquiries  may  lead  to  bargains,  but  do  not 
lake  them.    They  ask  for  offers  which  the  proposer  has  a  right  to 
ccept  or  reject  as  he  pleases."^    This  is  the  effect  to  be  given 
•>  general  advertisements  giving  notice  to  the  public  that  the 
dvertiser  is  prepared  to  enter  into  a  business  relation  in  respect 
*  certain  matters."     Thus  an  advertisement  setting  forth  the 
dvantages  to  be  derived  from  a  certain  mode  of  speculation  on 
ke  Chicago  grain  exchange  and  the  facilities  which  the  signer 
hd  for  furthering  such  speculation,  and  stating  in  a  general  way 
tat  moneys  remitted  would  be  used  for  such  speculative  purposes, 
hs  been  considered  a  mere  invitation  looking  to  future  contracts 

M.  McCotter  v.  New  York,    (Sup.  Pomeroy  v.  Newell    (No.    1),    (Sup. 

Bl)  35  Barb.  609,  affirmed  37  N.  Y.  1907)    117  App.  Div.  800,   804,   102 

$.  N.  Y.  S.  1098;  Commercial  Telegram 

a.  McCotter  v.  New  York,   (Sup.  Co.  v.  Smith,    (Sup.   1888)    47  Hun 

Itl )  35  Barb.  609,  affirmed  37  N.  Y.  494,    15    State   Rep.    19 ;    Kirwan   v. 

31.  Byrne,  (Com.  PI.  G.  T.  1894)  9  Misc. 

18.  Zeltner  v.  Irwin,   (Sup.  1898)  76,  59  State  Rep.  746,  29  N.  Y.  S. 

tApp.  Div.  228,  49  N.  Y.  S.  337.  287. 

A  to  the  essential   element  of  cer-  50.  Pomeroy    v.    Newell    (No.    2), 

t«ty  in  contracts,  see  infra,  section  (Sup.  1907)   117  App.  Div.  800,  804, 

6iet  seq.  102  N.  Y.  S.  1098. 

».  Zeltner  v.  Irwin,    (Sup.  1898)  61.  Zeltner  v.  Irwin,    (Sup.  1898) 

2lApp.  Div.  228,  49  N.  Y.  S.  337;  25  App.  Div.  228,  49  N.  Y.  S.  337. 
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for  speculation,  and  therefore  not  an  offer  giving  rise  to  a  contract 
for  speculation  on  the  mere  mailing  of  a  letter  by  one  to  whose 
notice  the  advertisement  is  brought,  transmitting  money  to  be  used 
for  such  speculation.  In  such  a  case  the  contract  for  speculation 
is  consummated  as  of  the  time  and  place  when  and  where  the  letter 
is  received  by  the  advertiser  and  he  assents  to  use  it  for  specula- 
tion." Also,  as  a  general  rule,  where  a  request  is  made  of  a  mer- 
chant for  prices,  the  sending  of  a  catalogue  of  prices  cannot  be 
considered  as  an  offer  to  sell  whatever  quantity  or  amount  of  the 
goods  described  therein  the  party  making  the  inquiry  may  order, 
but  is  in  the  nature  of  an  invitation  to  the  latter  to  submit  orders 
or  offers  to  be  thereafter  accepted  by  the  merchant.'*  The  same 
principle  is  applied  where  a  wholesale  merchant  writes  to  a  pro- 
spective customer  stating  merely  that  he  has  certain  goods  for 
sale  at  a  certain  price,  but  without  stating  the  amount  he  is  willing 
to  sell  or  authorizing  the  addressee  to  order  any  amount  he  may 
desire.'^  The  proposer  is  under  no  obligation  to  notify  the  person 
making  the  offer,  in  response  to  the  proposal,  of  his  refusal."* 

§  14. Bequest  for  Submission  of  Bids  Generally. — ^Where 

a  person  with  a  view  to  entering  into  a  contract  requests  bids  or 
tenders  based  on  certain  specifications,  this  is  merely  an  invitatioi 
to  negotiate  and  imposes  no  obligation  on  the  party  to  accept  tha 
lowest  bid  which  may  be  tendered,  in  the  absence  of  an  express 
pledge  to  that  effect.  The  bid  or  tender  submitted  is  the  first  offei, 
and  its  acceptance  is  necessary  to  create  a  contract  of  any  kini 
between  the  parties.^  This  is  equally  true,  in  the  absence  of  a 
statutory  provision  to  the  contrary,  in  the  case  of  a  proposal  fcr 
bids  for  a  public  or  quasi-public  contract."  As  said  by  Miller,  J  : 
"  If  an  individual  issues  proposals  for  bids  for  the  erection  of  a 
building  or  any  other  work,  and  he  finds  upon  opening  them  thit 

52.  Zeltner  v.  Irwin,    (Sup.   1898)  58.  Smith  v.  New  York,  (1853)    0 

25  App.  DiT.  228,  49  N.  Y.  S.  337,  N.  Y.  504,  1  Seld.  Notes  161,  affirn- 

reversing  21   Misc.   13,  46  N.  Y.  S.  ing  6  Super.   Ct.   221;    Southard  v. 

852,  which  afSrmed  20  Misc.  398,  45  Jump    Co.,    (Sup.    Sp.    T.    1904)    13 

N.  Y.  S.  1636.  Misc.    lU,    170,    88    N.   Y.   S.    31'; 

63.  Schenectady  Stove  Co.  v.  Hoi-  Topping  v.  Swords,  (Com.  PI.  183) 
brook,   (1885)   101  N.  Y.  45,  4  N.  E.  1  E.  D.  Smith  609. 

4,  aflRrniing  30  Hun  86  mem.  67.  W^alsh  v.  New  York,  (1889)  13 

64.  Stein-Gray  Drug  Co.  v.  H.  N.  Y.  142,  22  State  Rop.  .-JOS,  20  N.E. 
Michelsen  Co.,  (N.  Y.  Munic.  Ct.  825;  Molloy  v.  New  Rochelle,  (193) 
1909)  116  N.  Y.  S.  789.  198  N.  Y.  402,  92  N.  E.  94,  affirmig 

66.  Pomeroy  v.  Newell  (No.  2),  123  App.  Div.  642,  108  N.  Y.  S.  10; 
(Sup.  1907)  117  App.  Div.  800,  804,  People  v.  Croton  Aqueduct  Bord, 
102  N.  Y.  S.  1096.  (Sup.  1867)   49  Barb.  269. 
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they  far  exceed  his  views  or  his  means,  he  does  not  thereby  bind 
himself  to  the  contractor  who  purposes  to  take  the  job,  and  who 
happens  to  be  the  lowest  in  the  scale  of  prices.    He  has  a  right  to 
determine  whether  he  will  proceed  to  the  completion  of  the  work 
proposed  or  not.     Under  ordinary  circumstances  the  same  role 
would  apply  to  public  bodies,  unless  there  is  some  positive  enact- 
ment which  interferes  with  or  prevents  its  enforcement.""     If 
the  bid  or  tender  is  on  a  different  basis  or  terms  from  those  pro- 
posed, it  controls,  and  if  accepted  the  terms  of  the  contract  are 
governed  by  the  terms  of  the  bid  and  not  by  the  original  request.^ 
The  party  requesting  bids  is  not,  in  case  he  refuses  to  accept  the 
owest  bid  submitted,  under  any  liability  to  compensate  a  person 
mbmitting  a  bid,  for  the  time  and  labor  employed  by  the  latter  in 
examining  the  plans  and  specifications  and  making  the  estimates 
lecessary  for  the  making  of  his  bid."    Thus  when  a  landowner 
lesiring  to  erect  a  building  invites  proposals  from  masons,  ear- 
)enters,  etc.,  specifying  the  terms  on  which  they  will  perform 
he  work,  he  is  not  bound  to  award  a  contract  to  the  bidder  who 
(ffers  to  do  the  work  at  the  lowest  price,  nor  is  he  liable  if  he 
ejects  the  lowest  bid  to  compensate  the  person  making  it  for  his 
tme  and  labor  incident  thereto.    On  a  general  invitation  of  this 
Ind,  the  owner  has  a  full  right  to  consider  the  proposals  or  bids 
i  aU  their  aspects,  having  in  view  the  character  of  the  party,  his 
iputed  skill,  his  promptness  and  fidelity  to  his  contracts,  or  any 
cher  ground  of  preference,  even  of  a  merely  personal  character, 
le  holds  out  no  inducement  to  any  one  to  submit  a  bid  except 
te  hope  or  expectation  that  a  contract  may  be  secured.    Any  one 
no  submits  a  bid  does  it  for  his  own  advantage,  and  until  a  bid 
iiaccepted  there  is  no  contract  of  any  sort  between  the  parties." 
As  soon  as  a  bid  or  tender  is  accepted  by  the  party  asking  for 
it  submission  a  binding  contract  arises ;  '*  and  this  has  been  held 

8.  People     V.     Croton     Aqueduct    •  York,  (Sup.  1897)   17  App.  Div.  455, 

Bu-d,    (Sup.  1867)   49  Barb.  259.  45  N.  Y.  S.  229;  People  v.  Edgeomb, 

».  Underbill    v.   North   American  (Sup.  1906)    112  App.  Div.  604,  98 

Kosene  Gaslight  Co.,    (Sup.   1862)  N.   Y.  S.  965;   Levey  v.   New   York 

36Barb.   354,  on   second  appeal   31  C^nt.   R.   Co.,    (Super.   Ct.    1893)    4 

He.  Pr.  34.  Misc.  415,  53  State  R^.  579,  24  N. 

).  Topping  v.  Swords,    (Com.  PI.  Y.    S.    124,   affirmed   144  N.   Y.  649 

IS)   IE.  D.  Smith  609.  mem.,  64  State  Rep.  866,  39  N.  E. 

1.  Topping  V.  Swords,    (Com.  PI.  493;  Wimpje  Electric  Co.  v.  Colum- 

18)   1  E.  D.  Smith  609.  bus  Circle  Constr.  Co.,  (Sup.  App.  T. 

L  Baird  v.  New  York,   (1880)   83  1917)  98  Misc.  242,  162  N.  Y.  S.  969; 

N.'.  254;  Lynch  v.  New  York.  (Sv»p.  Ilersee  v.  Buffalo,  (Super.  Ct.  1874) 

18!)  2  App.  Div.  213,  73  State  Rep.  1  Sheld.  445. 

47'.37  N.  Y.  S.  798 ;  Pennell  v.  New 
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true  where  bids  for  certain  work  are  requested  by  a  municipality, 
though  it  also  directed  the  bidder  to  execute  the  written  evidence 
of  the  contract,  which  was  not  done.** 

§  15. Effect  of  Statute  Requiriiig  Letting  of  Contract  to 

Lowest  Bidder. —  Though  a  statute  requires  public  contracts  of 
a  certain  character  to  be  let  on  competitive  bidding  to  the  lowest 
bidder  or  responsible  bidder,  this  does  not  impose  a  legal  duty  on 
the  public  oflScers  to  award  the  contract  to  the  lowest  bidder  and 
deprive  them  of  the  right  to  reject  all  bids,  so  as  to  enHtle  one  who 
is  in  fact  the  lowest  bidder  to  a  writ  of  mandamus  to  compel  the 
ofScers  to  enter  into  a  contract  with  him  or  to  maintain  an  action 
against  the  municipality  on  its  rejection  of  his  bid'  and  refusal 
to  award  him  the  contract.**    Such  a  provision  is  intended  for  the 
benefit  of  the  municipality,  and  whenever  an  action  is  brought  for 
a  breach  of  duty  imposed  by  statute,  the  party  bringing  it  must 
show  that  he  had  an  interest  in  the  performance  of  the  duty,  and 
that  the  duty  was  imposed  for  his  benefit.    Where  the  duty  is 
created  or  imposed  for  the  benefit  of  another,  and  the  advantage 
to  be  derived  to  the  party  prosecuting,  by  its  performance,  is 
merely  incidental  and  no  part  of  the  design  of  the  statute,  no  su<h 
right  is  created  as  forms  the  subject  of  an  action.*'    Furthermoie, 
if  the  rule  is  otherwise  a  disobedience  of  the  provisions  of  tie 
statute  will  result  in  making  the  municipality  pay  not  only  tie 
difference  between  the  lowest  bid  and  the  bid  of  the  one  to  whan 
the  contract  is  awarded,  but  also  the  profits  that  the  lowest  bidder 
would  have  made  if  the  statute  had  not  been  violated.**    This  las 
been  held  true  where  the  charter  of  the  municipality  provide!: 
"  Whenever  any  expenditures  to  be  made  or  incurred  by  fce 
common  council  or  city  board  or  any  city  oflBcer  in  behalf  of  he 
city  for  work  to  be  done,  or  materials  or  supplies  to  be  fumishd, 
.  .  .  shall  exceed  two  hundred  dollars,  the  city  clerk  shall  adverise 

63.  Hersee  v.  Buffalo,  (Super.  Ct.  28,  25  Wkly.  Dig.  289.  See  also  ]ew 
1874)  1  Sheld.  445.  York    v.    Seely-Taylor    Co.,     (iup. 

64.  People  v.  Contracting  Board,  1912)  149  App.  Div.  98,  107,  13!  N. 
(1865)  33  N.  Y.  382,  affirming  33  Y.  S.  808,  per  Laughlin,  J.j  Peopn.  v. 
Barb.  510,  which  reversed  20  How.  Dorsheimer,  (Sup.  1878)  56  HowPr. 
Pr.  206;  Walsh  v.  New  York,  (1889)  118;  Wteed  v.  Beach,  (Sup.  1879  56 
113  N.  Y.  142,  22  State  Rep.  308,  20  How.  Pr.  470. 

N.  E.  825;   Molloy  v.  New  Rochelle,  65.  Molloy  v.  New  Rochelle,  (110) 

(1910)    198  N.  Y.  402,  92  N.  E.  94,  198  N.  Y.  402,  407,  92  N.  E.  94. 

affirming  123  App.  Div.  642,  108  N.  66.  Molloy  v.  New  Rochelle,  (110) 

Y.  S.  120;   People  V.  Kings  County,  198  N.  Y.  402,  92  N.  E.  94. 
(Sup.  1886)  42  Hun  456,  6  State  Rep. 
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for  and  receive  proposals  therefor,  in  such  manner  as  the  common 
coancil  or  as  the  board  or  officer  charged  with  making  sach  con- 
tract shall  prescribe,  and  the  contract  therefor  shall  be  let  to  the 
iowest  responsible  bidder,  who  shall  execute  a  bond  to  said  city 
with  one   or  more  sureties,  being  freeholders,  for  the  faithful 
performance  of  the  contract." "    The  same  conclusion  was  reached 
where  the  provision  was  that  all  contracts  "  shall  be  awarded  to 
the  lowest  bidder  for  the  same,  with  adequate  security,  and  every 
such  contract  shall  be  deemed  confirmed  in  and  to  such  lowest 
bidder,  at  the  time  of  the  opening  of  the  bids,  estimates  or  pro- 
posals therefor,  and  such  contract  shall  be  forthwith  duly  executed 
.  .  with  such  lowest  bidder."     **  Under  such  law  it  is  quite 
jlear,"  says  Peckham,  J.,  "  that  no  contract  could  be  let  to  any 
jerson  other  than  to  the  lowest  bidder  with  adequate  security. 
The  obvious  purpose  was  to  secure  to  the  city  the  advantages  of 
laving  its  work  done  by  the  lowest  bidder  therefor  after  proper 
dvertisement.    I  do  not  think  that  it  meant  to  compel  the  making 
i  a  contract  even  with  such  lowest  bidder,  if  it  were  plain  that  the 
ids  were  all  largely  in  excess  of  the  real  cost  of  the  work.  ,  .  . 
I  was  meant  that  no  contract  should  be  awarded  to  any  but  the 
Iwest  bidder,  and  whether  to  him  or  not  would  be  a  question  for 
te  body  awarding  the  contract,  acting  in  good  faith,  and  for  what 
tey  deemed  the  true  interests  of  the  city."** 
§  16.  Agreement  to  Execute  Contract — The  mere  expression 
d  one's  willingness  to  enter  into  a  contract  in  the  future  cannot 
b  considered  as  itself  creating  any  legal  obligation.**    On  the  other 
hnd,  a  contract  to  make  and  execute  a  certain  written  agreement, 
tfe  terms  of  which  are  specific  and  mutually  understood,  is  in  all 
Mpects  as  valid  and  obligatory  where  no  statutory  objection  inter- 
pses,  as  the  written  contract  would  be  if  executed.'*    For  example, 
a-ailroad  company  ad\rertised  for  bids  for  certain  work,  therein 
spcifying  that  a  contract  would  be  entered  into  with  the  person 
woee  bid  should  be  accepted,  and  a  bid  was  submitted  providing 

I  MoIIoy  V.  New  Rochelle,  (1910)  App.  Div.  534,  642,  82  N.  Y.  S.  1070; 

19 N.  y.  402,  92  N.  E.  94,  aflSrmiiig  Potomac    Ins.    Co.    v.    Kelly,     (Sup. 

12App.  Div.  642,  108  N.  Y.  a  120.  1916)  173  App.  Div.  791,  160  N.  Y.  S. 

I.  Walsh  V.  New  York,  (1889)  113  161. 
N'.".  142,  146,  22  Stete  Rep.  308,  20  70.  Pratt  v.  Hudson  River  R.  Co., 

X.:  825.     See  also  People  v.  Croton  (1860)  21  N.  Y.  305;  Warth  v.  Liebo- 

A^nct     Board,     (Sup.    1867)     49  vitz,  (1004)   179  N.  Y.  200,  71  N.  E. 

B«i  259,  263.  734. 
t  Parks  V.  Gates,  (Sup.  1903)  84 
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that  the  bidder  bound  himself  to  enter  into  a  written  contract  for 
the  work  and  to  give  the  required  aecurity  for  its  performance. 
It  was  held  that  on  the  acceptance  of  the  bid  a  contract  binding 
on  the  company  to  enter  into  the  contemplated  contract  for  the 
work  was  created  for  a  breach  of  which  an  action  would  lie." 
While  the  cause  of  action  for  a  refusal  to  execute  the  agreed  con- 
tract might  be  different  from  that  for  a  refusal  to  carry  out  the 
contract  to  be  executed,"  the  damages  recoverable  would  be  the 
same  in  each  case."  And  for  this  reason,  where  a  complaint  alleges 
a  refusal  to  permit  the  performance  of  the  contract  to  be  executed 
rather  than  a  breach  of  the  contract  to  execute  such  contract,  the 
defect  is  merely  formal,  and  under  the  Code  practice  an  amend- 
ment after  judgment  remedying  the  defect  is  proper," 

§  17.  Intention  to  Seduce  Contract  to  Writing. —  If  the  parties 
intend  that  their  mere  verbal  negotiations  shall  be  finally  reduced 
to  writing  as  the  evidence  of  the  terms  of  the  contract,  there  is 
nothing  binding  on  either  party  until  the  writing  is  executed,  and 
either  may  withdraw  from  the  negotiations  before  the  formal  con- 
tract is  executed.^^  Also,  though  the  communication  or  negotiations 
between  the  parties  are  in  writing,  if  it  was  evidently  the  intent 
of  the  parties,  or  of  the  party  making  the  first  proposal,  that  a 
formal  contract  should  be  executed  and  that  not  until  then  should 
any  binding  contract  arise,  this  effect  will  be  given  to  the  nego- 
tiations.''*   Thus  where  a  letter  was  sent  stating  that  the  writers 


71.  Pratt  V.  Hudeon  River  R.  Co., 
(1860)  21  N.  Y.  306. 

72.  Pratt  t.  Hudson  River  R.  Co., 
(1860)  21  N.  Y.  305. 

78.  Pratt  v.  Hudson  River  R.  Co., 
(1860)  21  N.  Y.  305. 

74.  Pratt  v.  Hudson  River  R.  Co., 
(1860)  21  N.  Y.  305. 

76.  Sanders  v.  Pottlitzer  Bros. 
Fruit  Co.,  (1894)  144  N.  Y.  209,  213, 
63  State  Rep.  76,  39  N.  E.  75;  Van 
O'Linda  v.  Whitehead  Bros.  Co., 
(Sup.  1915)  168  App.  Div.  689,  154 
N.  Y.  S.  339;  Wood  v.  Edwards, 
(Sup.  1821)  19  Johns.  205;  Bryant 
v.  Ondrak,  (Sup.  1895)  87  Hun  477, 
68  SUte  Rep.  316,  34  N.  Y.  S.  384; 
Shaw  V.  Mansfield,  (Com.  PI.  G.  T. 
1895)  10  Misc.  760.  64  State  Rep. 
501,  31  N.  Y.  S.  798;  Guarantee 
Constr.  Co.  v.  Rickert-Pinlay  Realty 
Co.,  (Sup.  App.  T.  1914)  88  Misc. 
78,   150   N.   Y.    S.   551;    Holland   v. 


Ryan,   (Sup.  App.  T.  1905)  92  N.  Y. 
S.  242. 

76.  Brauer  v.  Oceanic  Steam  Nsv. 
Co.,  (1904)  178  N.  Y.  339,  70  N.  B. 
863;  Brauer  v.  Oceanic  Steam  Ktt. 
Co.,  (Sup.  1902)  77  App.  Div.  4»T, 
79  N.  Y.  S.  299;  Kingsway  Constr. 
Co.  V.  Metropolitan  L.  Ins.  Co.,  (Sip. 
1915)  166  App.  Div.  384,  151  N.  Y.S. 
609,  affirmed  222  N.  Y.  617  mem.,  118 
N.  E.  1064;  Potomac  Ins.  Co.  v. 
Kelly,  (Sup.  1916)  173  App.  IW. 
791,  160  N.  Y.  S.  161;  Commerdal 
Telegram  Co.  v.  Smith,  (Sup.  1818) 
47  Hun  494,  15  State  Rep.  19;  Sidiey 
Glass  Works  v.  Barnes,  (Sup.  18)5) 
86  Hun  374,  378,  67  State  Rep.  121, 
33  N.  Y.  S.  508;  Levenson  v.  Bollwa, 
(Sup.  App.  T.  1903)  85  N.  Y.  8.  S6; 
Crooke  Smelting,  etc.,  Co.  v.  Tovle, 
(Sup.  1891)  37  State  Rep.  45,  I!  K. 
Y.  S.  520. 
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were  to  appoint  the  addressee  their  general  agent  on  certain  general 
terms,  and  that  a  "  formal  agreement  to  this  effect  will  be  sub- 
mitted by  va  to  you  with  the  usual  clauses  and  conditions,  .  . 
and  shall  send  you  draft  of  the  necessary  agreement  in  the  course 
of  a  day  or  two,"  and  the  addressee  indorsed  on  the  letter  his 
acceptance,   it  was  held  that  no  binding  contract  was  created." 
And  where  in  negotiations  for  the  purchase  of  land  the  purchaser 
paid  a  i>art  of  the  purchase  money  and  took  a  receipt  therefor, 
aid  the  parties  contemplated  that  a  formal  contract  of  sale  should 
Hereafter  be  drawn,  and  the  purchaser  refused  to  sign  the  contract 
itien  drawn,  this  was  held  insufficient,  in  a  suit  by  the  vendor, 
ix  sustain  the  burden  of  proof  that  a  binding  contract,  rather  than 
Bgotiations,  was  entered  into,  though  if  it,  in  fact,  had  been  the 
iitention  of  the  parties  to  consummate  a  contract,  the  receipt  was 
ii  sufficient  form  to  bind  the  vendor  under  the  statute  of  frauds." 
On  the  other  hand,  the  mere  fact  that  the  parties  contemplate 
tht  a  fomud  agreement  shall  be  executed  embodying  the  terms 
ol  a  contract  already  assented  to  will  not  prevent  the  contract 
fom  being  created,  if  it  was  not  the  intention  of  the  parties  that 
tb  execution  of  the  formal  agreement  should  be  a  condition  pre-: 
edent  to  the  taking  effect  of  the  contract  according  to  the  agreed 
terns;  and  if  one  of  the  parties  refuses  to  execute  a  formal  contract 
01  its  execution  is  otherwise  waived  by  the  parties,  the  previous 
n^tiations  may  be  made  the  basis  of  an  action."    Thus  where 


7.  Potomac  Ins.  Co.  v.  Kelly, 
(&p.  1»16)  173  App.  Div.  791,  160 
Njr.  S.  161. 

I.  Wright  v.  Mischo,  (Super.  Ct. 
IS))  62  Super.  Ct.  241,  Uistinguish- 
UfBanbitgcheko  V.  Blank,  (1880)  80 
N/.  478. 

).  Pratt  V.  Hudson  lUver  B.  O., 
(150)  21  N.  Y.  305;  Sanders  V. 
PalitEer  Bros.  Fruit  O.,  (1804) 
ll-N.  Y.  200,  63  State  Rep.  76,  39 
'S.Z.  75;  Braner  v.  Oceanic  Steam 
Na  Co.,  (1904)  178  N.  Y.  339,  70 
N.i  863;  Wilbur  v.  Collin,  (Sup. 
181)  4  App.  Div.  417,  74  State  Rep. 
63  38  N.  Y.  S.  848;  Day  v.  Dow, 
IS).  1899)  46  App.  Dir.  148,  61 
N. .  a  793;  Disken  v.  Herter,  (Sup. 
IW)  73  App.  Div.  453,  77  N.  Y.  S. 
30(tffirmed  175  N.  Y.  480  mem.,  67 
N. .  J081 ;  Brauer  v.  Oceanic  Steam 
XaCo.,  (Sup.  1902)  77  App.  Div. 
40779  N.  y.  8.  299 ;  Boysen  v.  Van 


Dorn  iron  Worlcs  Co.,  (Sup.  1004)  94 
App.  Div.  95,  87  N.  Y.  S.  996; 
Carlisle  v.  Barnes,  (Sup.  1905)  102 
App.  Div.  573,  579,  92  X.  Y.  S.  917; 
Peirce  v.  Cornell,  (Sup.  1907)  117 
App.  Div.  66,  102  N.  Y.  S.  102;  Fer- 
guson Contracting  Co.  v.  Helderberg 
Cement  Co.,  (Sup.  1909)  135  App. 
Div.  494,  120  N.  Y.  S.  317;  Com  v. 
Bergmann,  (Sup.  1910)  138  App. 
Div.  260,  123  N.  Y.  S.  160;  Morton  v. 
Witte,  (Sup.  1911)  147  App.  Div.  94, 
131  N.  Y.  8.  777;  Singer  v.  Disston, 
(Sup.  1917)  178  App.  Div.  108,  166 
N.  Y.  S.  94;  Wimpie  Electric  Co.  v. 
Columbus  Circle  Constr.  CJorp.,  ( Sup. 
App.  T.  1917)  98  Misc.  242,  162  N.  Y. 
S.  969;  Bemzweig  v.  Zwisohn,  (Sup. 
App.  T.  1905)  91  N.  Y.  S.  736;  H.  G. 
Vogel  Co.  V.  Cauldwell-Wingate  Co., 
(Sup.  App.  T.  1913)  140  N.  Y.  S. 
370. 
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the  parties  cany  on  negotiations  by  letters  and  telegrams,  and  a 
point  is  reached  in  which  the  minds  of  the  parties  have  met  on  all 
the  terms  of  the  contract,  and  their  assent  is  evidenced  by    a 
definite  oflfer  by  the  one  and  its  acceptance  by  the  other,  the  fact 
that  they  may  contemplate  that  their  concurrence  shall  be  formally 
expressed  in  a  single  written  agreement,  which  when  signed  shall 
be  the  evidence  of  what  had  already  been  agreed  on,  does  not  pre- 
vent the  correspondence  from  constituting  a  binding  contract, 
which  may  be  relied  on  by  one  of  the  parties  in  case  the  other 
refuses  to  sign  a  contract  embodying  the  agreed  terms.*"    AVhere 
one  contemplating  bidding  for  a  building  contract  accepted  an  offer 
to  furnish  materials  for  the  work  in  case  the  contract  was  awarded 
him,  il  was  held  that  a  binding  contract  existed,  though  the  offer 
expressly  provided  that  if  the  contract  was  so  awarded  it  should 
be  entered  into  on  the  terms  of  the  offer.'*    This  result  was  also 
reached  where  it  appeared  that  the  plaintiff,  who  had  a  contract 
for  the  erection  of  a  building,  negotiated  with  the  defendant  for 
subletting  a  part  of  the  work,  and  the  defendant  after  examining 
the  plans  made  a  specific  offer  to  do  certain  work,  which  wis 
accepted  by  the  plaintiff,  the  latter  stating  in  his  letter  of  accept- 
ance that  he  would  submit  in  due  season  a  contract  for  the  defend- 
ant to  sign.**    The  parties  may  waive  an  express  stipulation  or 
condition  that  their  agreement  be  reduced  to  writing.    The  carry- 
ing out  of  such  a  stipulation  is  not  essential  to  the  vitality  of  tie 
contract,  but  only  a  means  provided  for  making  the  agreemmt 
more  definite  and  certain,  and  therefore  may  be  dispensed  witu" 
The  general  test  in  this  class  of  cases  is  whether  or  not  he 
proposition  by  one  party  and  the  acceptance  by  th^  other  sbw 
that  their  minds  have  met  as  to  the  terms  of  the  contract,  leavng 
no  essential  matter  for  future  agreement ;  care  being  taken  no  to 
misconstrue  as  a  completed  agreement  letters  and  the  like  wich 
are  intended  merely  as  a  part  of  the  preliminary  negotiationsfor 
a  contract." 

80.  Sanders     v.     Pottlitzer     Bros.  81.  Ferguson    Contrsctnig    C<   v. 

Fruit  Co.,   (1894)   144  N.  Y.  209,  83  Helderberg  Cement  Co.,   (Sup.  109) 

State  Rep.  76,  39  N.  E.  75,  reversing  135  App.  Div.  494,  120  N.  Y.  S.n7. 
53  SUte  Rep.  645,  25  N.  Y.  S.  257,  82.  Peiree  v.  Cornell,   (Sup.   107) 

as  to  the  general  effect  of  the  corre-  117  App.  Div.  66,  102  N.  Y.  S.  12. 
gpondence.  83.  Stover  v.  Flack,   (1864)   J  N. 

As  regards  contracts  by  letters  and  Y.  64. 
telegrams  generally,  see  infra,  section  84.  Peiree  v.  Cornell,   (Sup.   107) 

21.  117  App.  Div.  66,  102  N.  Y.  S.  12. 
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The  fact  that  a  written  contract  is  to  be  submitted  for  execution 
is  itself  evidence  that  the  prior  negotiations  were  tentative  merely,* 
and  has  been  said  to  be  strong  evidence  that  the  prior  verbal 
lu^tiations  were  tentative." 

Though  the  previous  negotiations  may  have  been  such  in  form 
as  to  constitute  a  binding  contract,  yet  if  both  parties,  when  the 
provisions  of  the  formal  contract  are  afterwards  under  discussion 
or  in  subsequent  communications,  coincide  in  the  conclusion  that 
tie  negotiations  were  tentative  merely  and  subject  to  substantial 
nodifications,  and  fail  to  agree  on  such  modifications,  neither  can 
tlereafter  claim  that  the  previous  negotiations  were  binding." 

§  18.  Offen  to  the  PnUic  or  a  Class  of  Persons  Oenerally. — 
Ai  a  general  rule,  as  an  offer  made  to  one  person  can  be  accepted 
ody  by  the  person  to  whom  it  is  made,  it  cannot  be  accepted  by 
aiother  so  as  to  be  the  basis  of  a  contract  relation  between  the 
paly  making  the  offer  and  such  third  person."  An  offer,  however, 
ned  not  be  directed  to  a  particular  person  to  form  the  basis  of  a 
eoitract.  It  may  be  made  to  a  particular  class  of  persons  or  to 
th  public  generally."  Thus  the  publication  of  an  advertisement 
o&ring  a  reward  for  information  respecting  a  loss  or  for  the  return 
oflost  property  is  a  general  offer,  and  the  acceptance  of  it  by  any 
peson  who  is  able  to  give  the  information  asked  or  to  return  the 
pnperty  creates  a  valid  contract.**    Another  form  of  offer  to  the 


S.  Shftw  T.  Mansfield,  (Com.  PI. 
6.T.  1895)  10  Misc.  760,  64  State 
Re.  501,  31  N.  Y.  S.  798. 

1  Bryant  v.  Ondrak,  (Sup.  1895) 
87Hiin  477,  08  State  Rep.  316,  34 
N.f.  S.  384. 

t.  Boygen  v.  Van  Dom  Iron.  Works 
Co. (Sup.  1904)  94  App.  Div.  95,  87 
X.  r.  S.  995.  See  also  Templeton  v. 
Wi,  (Com.  PI.  O.  T.  1889)  22  State 
Re]  261,  3  N.  Y.  S.  931,  affirming  18 
8t»  R^.  1012,  3  N.  Y.  S.  9. 

I  Sanders  v.  Pottlitzer  Bros.  Fruit 
Co.  (1894)  144  N.  Y.  209,  214,  63 
St»  Rep.  76,  39  K.  E.  75,  O'Brien, 
J.,  aid :  "Any  other  rule  would  al- 
wa;  permit  a  party  who  hag  entered 
intia  contract  like  this  through  let- 
ter«nd  telegraphic  messages  to  vio- 
late it  whenever  the  understanding 
wsihat  it  should  be  reduced  to  an- 
othfirritten  form,  by  simply  suggest- 
ingither  and  additional  terms  and 


conditions.  If  this  were  the  rule  the 
contract  would  never  be  completed  in 
cases  where  by  changes  in  the  market 
or  other  events  occurring  subsequent 
to  the  written  negotiations  it  became 
the  interest  of  either  party  to  adopt 
that  course  in  order  to  escape  or 
evade  obligations  incurred  in  the 
ordinary  course  of  commercial  busi- 
ness. A  stipulation  to  reduce  a  valid 
written  contract  to  some  other  form 
cannot  be  used  for  the  purpose  of  im- 
posing upon  either  party  additional 
burdens  or  obligations  or  of  evading 
the  performance  of  those  things 
which  the  parties  have  mutually 
agreed  upon  by  such  means  as  made 
the  promise  or  assent  binding  in  law." 

88.  See  infra,  section  36. 

89.  Pierson  v.  Morch,  (1880)  82  N. 
Y.  503. 

90.  Pierson  v.  Morch,  (1880)  82  N. 
Y.  503. 
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public  is  involved  in  the  quite  modem  practice  under  which  manu- 
facturers offer  to  redeem  for  premiums  coupons  contained  in 
packages  of  their  goods  sold  to  the  public,  and  the  presentation 
of  such  coupons  for  redemption  imposes  a  contractual  obligation 
on  the  oflferor  to  redeem  them  in  accordance  with  his  offer."  And 
a  similar  view  has  been  taken  as  regards  a  general  offer  by  a 
manufacturer  of  automobiles  to  give  to  all  purchasers  of  its  cars 
a  certain  share  of  its  profits,  provided  a  minimum  number  of  cars 
are  sold.**  Where  circulars  are  issued  by  an  educational  institution 
indicating  the  terms  on  which  students  will  be  received  and  the 
rights,  including  a  degree,  which  they  are  to  acquire  by  reason  of 
their  compliance  with  the  rules  and  regulations  of  the  college, 
and  a  student  matriculates  in  reliance  on  the  circular,  a  contract 
arises  between  the  student  and  the  institution,  that  if  he  complies 
with  the  terms  prescribed  he  shall  have  the  degree  which  is  the 
end  to  be  obtained."  It  is  a  general  principle  of  the  law  of 
principal  and  surety  or  guaranty  that  an  agreement  made  with 
one  person  cannot  be  extended  to  another  person.'*  A  general 
letter  of  credit  or  guaranty  is,  however,  an  offer  to  the  public. 
The  rule  applicable  to  that  class  of  instruments  is  that  as  soon  as 
any  person  accepts  the  proposition  tendered  and  complies  with  ihe 
request  of  the  letter  a  contract  is  at  once  completed  between  'ie 
acceptor  and  the  letter  writer.  A  direct  privity  arises  between 
the  acceptor  and  the  writer,  and  the  contract  becomes  the  sane 
in  effect  as  if  the  letter  had  been  especially  directed  to  the 
acceptor.** 

§  19. Knowledge  of  Offer  as  Basis  of  Contract. —  ^he 

existence  of  a  contract  requires  mutual  assent,  or,  in  another  form, 
offer  and  acceptance  thereof.  Therefore,  knowledge  of  the  eslst- 
cnce  of  the  offer  is  essential  in  order  to  give  rise  to  a  contract  baied 
on  an  acceptance  thereof  where  such  acceptance  is  to  be  foraed 
from  conduct.  For  this  reason,  where  an  offer  of  a  rewari  is 
made  to  the  public,  a  person  who  in  fact  had  no  knowledge  hat 

91.  Payne     v.     Lautz,     (City     Ct.  490,  affirmed  128  N.  Y.  621  mem,  28 

191C)   166  N.  Y.  S.  844,  affirmed  168  N.  E.  253. 

N.  Y.  S.  369.  94.  Barns  v.  Barrow,  (1874)  a  N. 

98.  Ford  v.  Ford  Motor  Co.,  (Sup.  Y.  39. 

1917)   181  App.  Div.  28,  168  N.  Y.  S.  96.  Union  Bank  v.  Coster,    (850) 

176.  3  N.  Y.  203,  214,  affirming  3  Sper. 

93.  People     v.     Bellevue     Hospital  Ct.    563;    Cheever    v.    Schall,     Sup. 

Medical  College,  (Sup.  1891)  60  Hun  1895)   87  Hun  32,  67  State  Rep  602, 

107,  38  State  Rep.  418,  14  N.  Y.  S.  33  N.  Y.  S.  751. 
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the  offer  had  been  made,  at  the  time  he  performed  acts  which 
otherwise  may  have  constituted  a  performance  entitling  him  to 
the  reward,  cannot  hold  the  offeror  liable  therefor.**  For  example, 
if  a  reward  is  offered  for  information  leadings  to  the  apprehension 
of  a  criminal,  one  who  gives  such  information  before  he  has 
knowledge  of  the  offer  is  not  entitled  to  recover  the  reward,  as  in 
giving  the  information  he  did  not  manifest  any  assent  to  the  offer 
nor  act  in  any  sense  in  reliance  thereon." 

§  20.  Signing  Blank  Paper  or  Incomplete  Oontraot. —  Unless 
some  principle  of  estoppel  arises,  one  who  signs  a  blank  piece  of 
paper  or  incomplete  contract  cannot  be  bound  by  a  contract  written 
over  the  signature  unless  it  can  be  shown  that  he  gave  the  person 
wio  wrote  it  authority  to  do  so.**  "A  signature  to  an  incomplete 
ptper,"  says  Johnson,  J.,  "  wanting  in  any  substantial  particular, 
wken  no  delegation  of  authority  is  conferred  to  supply  the  defect, 
does  not  bind  the  signor,  without  further  assent  on  his  part,  to 
tli3  completion  of  the  instrument."**  As  the  person  signing  a 
bltnk  form  or  incomplete  contract  cannot  in  any  sense  be  considered 
as  having  assented  to  an  unauthorized  contract  written  over  his 
sipiature,  he  may  assert  the  defense  under  a  denial  of  the  making 
ani  execution  of  the  contract.^ 

!  21.  Oontracts  by  Letters  and  Telegrams  Oenerally. —  The 
parties  may  adopt  the  mail  or  telegraph  service  as  the  means  of 
conmunication,  and  a  contract  thus  consummated  by  an  offer  made 
ani  duly  accepted  is  binding.*  The  simplest  form  of  a  contract 
by  letter  or  telegram  is  where  one  party  makes  an  offer  with  intent 
to  lontraet,  and  this  is  duly  accepted  by  the  other  party.*  Nego- 
tiations by  letter  or  telegram,  however,  frequently  take  the  form 
of  >roposition8  from  one  party  and  counter  propositions  from  the 
otfer,  and  it  is  sometimes  difficult  to  determine  where  there  has 

M  Fitch   V.    Snedaker,    (1868)    9S  146,  rervrsing  46  State  Rep.  722,  18 

N.  Y.    248;     Howland    v.    Lounda,  K.  Y.  8.  733. 

(18B)  51  N.  Y.  604.  «•  Trevor  v.  Wood,  (1867)  36  X.  Y. 

n  Fitch  V.   Snedaker,    (1868)    38  307,  9  Abb.  Pr.  N.  S.  355,  1  Trans. 

N  \  248  -^PP-    248;    Crane   v.   Barron,    (Sup. 

M  l>„t;he88,  etc.,  County  R.  Co.  v.       '^\'%''^^-J'''^^''''^'.  ^J^-  ^~- 

nT^  'T'  z..^j.\''V  ?sfn ir^"ei..ii:th^oM'ru„?::: 

S^o'-Stlte^S.  S^3    "e^J:  X^  -•>--  "^  '--  - 

W  DutchesB,  etc..  County  R.  Co.  v.  g.  Croggett  v.  Carleton,  (Sup.  1897) 

Mahett,   (1874)  68  N.  Y.  397,  400.  23  App.  Div.  366,  48  N.  Y.  S.  309; 

I. Richards  v.  Day,  (1893)   137  N.  Baker  v.  Packard,   (Sup.   1906)    112 

Y.  13,  50  State  Rep.  389,  33  N.  E.  App.  Div.  543,  98  N.  Y.  S.  804. 
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been  a  definite  contractual  offer  made  by  the  one  and  accepted  by 
the  other.  If  it  can  be  gathered  from  the  entire  correspondence 
that  the  minds  of  the  parties  have  met  in  a  definite  offer  and  it 
has  be^i  duly  accepted,  the  parties  will  be  held  to  have  entered 
into  a  binding  contract.*  On  the  other  hand,  if  it  does  not  appear 
that  the  minds  of  the  parties  have  so  met  no  contract  is  created.^ 
In  other  words,  there  must  have  been  an  exact  meeting  of  the 
minds  of  the  contracting  parties  in  respect  to  every  material  detail 
of  the  proposed  contract,  and  if  the  precise  thing  offered  was  not 
accepted,  or  if  the  acceptance  was  in  any  manner  qualified  by 
conditions  or  reservations,  however  slight,  no  valid  contract  is 
thereby  established;  such  a  modified  or  qualified  acceptance  must 
rather  be  treated  as  a  rejection  of  the  offer.* 

§  22. Tests  as  to  Consummation  of  Contract. —  To  deter- 
mine whether  a  point  has  been  reached  at  which  the  parties  may 
be  considered  as  having  entered  into  a  contract,  the  correspondence 


4.  Gates  v.  Dudgeon,  (1903)  173 
N.  Y.  426,  «6  N.  E.  116,  33  Civ.  Pro. 
317,  reversing  72  App.  Div.  562,  76 
N.  Y.  S.  561;  Hartwig  v.  American 
Itlalting  Co.,  (Sup.  1902)  74  App. 
Dir.  140,  77  N.  Y.  S.  633,  affirmed 
175  N.  Y.  489  mem.,  67  N.  E.  1083j 

Lillis  V.  Merty,  (Sup.  1903)  89  App. 
Div.  289,  86  N.  Y.  S.  800;  Batt  v. 
Earle,  (Sup.  1914)  164  App.  Div. 
228,  149  N.  Y.  S.  623;  Dunlevie  v. 
Spangenberg,  (Sup.  Tr.  T.  1910)  66 
M'isc.  364,  121  N.  Y.  S.  299;  Blair  v. 
Turner,  (Sup.  App.  T.  1918)  168 
N.  Y.  &  660. 

5.  Brown  v.  New  York  Cent.  R. 
Co.,  (1870)  44  N.  Y.  79;  H.  Jol- 
sen's  Taendstikfabrikker  v.  Thurber, 
(1800)  118  N.  Y.  684  mem.,  29  State 
Rep.  802,  2  Silv.  App.  537,  reversing 
23  K.  E.  808,  45  Hun  589  mem.,  9 
State  Rep.  833;  Brauer  v.  Oceanic 
Steam  Nav.  Co.,  (1904)  178  N.  Y. 
339,  79  K.  E.  863,  affirming  83  App. 
Div.  643  mem.,  82  N.  Y.  S.  1095; 
Mahar  v.  Compton,  (Sup.  1897)  18 
App.  Div.  536,  46  N.  Y.  S.  1126; 
Cameron  v.  Wright,  (Sup.  1897)  21 
App.  Div.  396,  47  N.  Y.  S.  571, 
affirmed  163  N.  Y.  586  mem.,  57  N.  E. 
1105;  Brubaker  v.  James,  (Sup. 
1901)   67  App.  Div.  527,  68  N.  Y.  S. 


255;  Brauer  v.  Oceanic  Steam  Ifav. 
Co.,  (Sup.  1902)  77  App.  Div.  ^07, 
79  N.  Y.  S.  299;  Salisbury  v.  Henion, 
(Sup.  1910)  138  App.  Div.  389,  122 
N.  Y.  8.  748;  Olens  Falls  Lumber  Co. 
V.  Ryerson,  (Sup.  1916)  175  App. 
Div.  769,  162  N.  Y.  S.  427;  Own- 
mercial  Telegram  Co.  v.  Smith,  (Sup. 
1888)  47  Hun  494,  16  SUte  Rep.  19; 
Sidney  Class  Works  v.  Barnes,  (Sup. 
1895)  86  Hun  374,  67  State  Rep. 
221,  33  N.  Y.  S.  608;  Wood  v.  Ells- 
worth, (Sup.  App.  T.  1904)  45  Misc. 
584,  91  N.  Y.  S.  24;  Ashner  v.  Farm- 
ers' Loan,  etc.,  Co.,  (Sup.  App.  T. 
1918)  102  Misc  658,  169  N.  Y.  8. 
507;  Stein-Gray  Drug  Co.  v.  H. 
Michelsen  Co.,  (N.  Y.  Munic,  Ct 
1909)  116  N.  Y.  S.  789;  Schorseh  v. 
Hartford  City  Paper  Co.,  ( Sup.  App. 
T.  1917)  166  N.  Y.  S.  261;  Davis  ▼. 
Barr,  (Super.  Ct.  Tr.  T.  1887J  12 
State  Rep.  Ill;  Crooke  Smelting,  etc., 
Co.  V.  Towle,  (Sup.  G.  T.  1891)  37 
State  Rep.  46,  13  N.  Y.  S.  520;  Ftaser 
V.  Small,  (Sup.  1891)  37  State  "R^. 
900,  13  N.  Y.  8.  468. 

«.  Howells  V.  Stroock,  (Sup.  Tr.  T. 
1900)  30  Misc.  569,  62  N.  Y.  S.  870, 
affirmed  50  App.  Div.  344,  63  N.  Y.  S. 
1074. 
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as  a  whole  is  to  be  looked  into.'  "  You  must,"  as  said  by  Cairns, 
Lu  C,  in  a  leading  English  case,  "  take  into  consideration  the  whole 
of  the  correspondence  which  has  passed.  You  must  not  at  one 
particular  time  draw  a  line  and  say,  '  We  will  look  at  the  letters 
up  to  this  point  and  find  in  them  a  contract  or  not,  but  we  will 
look  at  nothing  beyond.'  In  order  fairly  to  estimate  what  was 
arranged  and  agreed,  if  anything  was  agreed  between  the  parties, 
you  must  look  at  the  whole  of  that  which  took  place  and  passed 
between  them."  *  And  of  course  the  terms  of  the  contract  arrived 
at  are  to  be  determined  from  the  correspondence  as  a  whole.*  The 
fact  that  differences  subsequently  arise  between  the  parties  as  to  the 
true  and  proper  interpretation  of  the  provisions  of  the  agreement 
in  no  way  militates,  it  would  seem,  against  the  proposition  that  a 
contract  was  in  fact  made.^**  But  where,  immediately  following  the 
correspondence  relied  on  as  an  unconditional  offer  and  acceptance, 
a  written  contract  when  submitted  by  the  offeror  was  changed  by 
the  offeree,  which  change  the  former  refused  to  agree  to,  both  being 
divergent  from  the  contract  as  evidenced  by  such  prior  corre- 
spondence, this  has  been  considered  as  showing  sufSciently  that  the 
minds  of  the  parties  had  not  in  fact  met  on  definite  terms." 

§  23.  Contracts  over  Telephone. —  There  is  no  doubt  but  what 
a  eontract  may  be  concluded  through  conversations  over  the  tele- 
phone.^ And  where  one  party  testifies  explicitly  to  the  making 
of  a  contract  in  this  manner,  testimony  of  the  other  party,  in 
aniwer  to  a  general  question,  that  he  never  had  any  conversation 
with  the  former  over  the  telephone,  has  been  held  insufficient  as 
a  flontradietion  of  the  explicit  testimony  that  the  contract  was  so 

7  Barrow  Steamship  Co.  v.  Mexi-  Burns,  (Sup.  1903)  79  App.  Div.  639, 

MB  Cent.  R.  Co.,    (1892)    134  N.  Y.  79  N.  Y.  S.  819. 

15, 15  Stat©  Rep.  379,  31  N.  E.  261;  10.  Dunlerie  v.  Spangenberg,  (Sup. 

6a<>8   V.   Dudgeon,    (Sup.    1902)    72  Tr.  T.  1910)  66  Misc.  354,  120  N.  Y. 

App  Div.  662,  76  N.  Y.  S.  561,  re-  S.  299. 

rered  on  the  effect  to  be  given  to  11.  Kirwan  v.  Byrne,  (Com.  PI.  G. 

the  •orrespondence  as  a  whole  173  N.  T.   1894)   9  Misc.  76,  69  State  Rep. 

Y.  <28,  33  Civ.  Pro.  317,  66  N.  E.  746,  29  N.  Y.  S.  287.    See  also  Frazer 

116; Myers  V.  Smith,  (Sup.  1867)  48  v.  Small,    (Sup.   1891)    59  Hun  619 

Barl  614;  Dunlevle  v.  Spangenberg,  mem.,  37  State  Rep.  900,  13  N.  Y.  S. 

(Sai.  Tr.  T.  1910)  66  Misc.  364,  120  468;  Lipschitz  v.  Grace,   (Sup.  App. 

K.  "!.  S.  299.  T.  1918)   104  Misc.  55,  171  N.  Y.  S. 

S-Hussey  v.  Home-Payne,  (1879)  330. 

4  Ap.  Cas.  311.     This  statement  is  IS.  Bodger  v.  Hills,  (Sup.  App.  T. 

qnotd    with    approval    in    Gates    v.  1908)  113  N.  Y.  S.  879;  Greater  New 

Dadpon,    (Sup.  1902)    72  App.  Div.  Yorlt  Tin,  etc..  Roofing  Co.  v.  Gold- 

562. '6  N.  Y.  S.  561.  smith,  (Sup.  App.  T.  1911)  126  N.  Y. 

9.  beacon  Falls  Rubber  Shoe  Co.  v.  S.  618. 
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concluded."  On  the  other  hand,  to  prove  an  alleged  contract  over 
the  telephone  the  testimony  must  identify  the  defendant,  if  he 
denies  the  making  of  the  contract,  as  the  party  with  whom  the 
conversation  was  had ;  and  where  the  witness  who  is  relied  on  to 
prove  the  contract  testifies  that  he  had  the  conversati(»i  with  the 
defendant,  that  he  had  never  seen  or  spoken  with  him  previously 
and  had  never  seen  him  until  the  trial  two  months  after  the  alleged 
conversation,  and  that  he  recognized  his  voice  as  that  of  the  person 
with  whom  he  had  the  conversation,  this  was  held  insufficient  to 
identify  the  defendant  as  the  person  with  whom  the  witness  had 
the  conversation."  Also  where  a  contract  over  the  telephone  is 
sought  to  be  established  it  must  be  shown  that  the  minds  of  the 
parties  met  as  to  its  terms.  If  the  letters  of  the  parties  confirma- 
tory of  the  contract  differ  materially  as  to  its  terms,  and  there  is 
no  proof  of  the  actual  telephone  conversation,  the  letters  are  insuffi- 
cient to  prove  a  valid  contract,  as  they  show  that  there  was  no 
meeting  of  the  minds  of  the  parties.^* 


Revocation  or  Withdrawal  of  Offer 

§  24.  In  Ckmeral. — As  a  general  rule,  an  offer  not  itself  based  on 
a  consideration  may  be  revoked  by  the  person  making  it,  at  any 
time  before  there  has  been  a  due  acceptance  by  the  one  to  whom  it 
is  made."    An  offer  made  without  consideration  is  nudum  pactum, 


15.  Bodger  v.  Hills,  (Sup.  App.  T. 
1908)   113  N.  y.  S.  879. 

14.  James  L.  Wells  Co.  v.  Silver- 
man, (Sup.  App.  T.  1910)  125  N.  Y. 
S.  457. 

16.  Harris  v.  Walker  M.  Levitt  Co., 
(Sup.  App.  T.  1917)  165  N.  Y.  S.  317, 
affirmed  181  App.  Div.  932,  167  K.  Y. 
S.  1103  mem. 

16.  Schenectady  Stove  Co.  v.  Hol- 
brook,  (1885)  101  N.  Y.  45,  4  N.  E. 
4,  affirming  30  Hun  86  mem.;  Levin 
v.  Dietz,  (1909)  194  N.  Y.  376.  87  N. 
E.  454;  Bement  v.  Rockwell,  (Sup- 
1904)  92  App.  Div.  44,  86  N.  Y.  S. 
876;  Northeastern  Constr.  Co.  v. 
North  Hempstead,  (Sup.  1907)  121 
App.  Div.  187,  105  N.  Y.  S.  581 ;  Fox 
v.  Hawkins,  (Sup.  1912)  150  App. 
Div.  801,  135  N.  Y.  S.  245;  Hayman 
V.  Canton  Art  Metal  Co.,  (Sup.  1916) 
174  App.  Div.  923,  160  N.  Y.  S.  42; 


Finizio  v.  American  Steel  Export  Co., 
(Sup.  1920)  192  App.  IMv.  671,  183 
N.  Y.  S.  317;  Stephens  v.  Buffalo, 
etc.,  R.  Co.,  (Sup.  1SS5)  20  Barb. 
332;  McCotter  v.  New  York,  (Sap. 
1861)  35  Barb.  609;  Hamilton  ▼. 
Patrick,  (Sup.  1891)  62  Hun  74,  41 
State  Rep.  770,  16  N.  Y.  S.  578,  af- 
firmed 149  N.  Y.  580  man.,  43  K.  S. 
987;  Jackson  v.  Rode,  (Com.  Fl.  G. 
T.  1894)  7  Misc.  680,  58  State  Sep. 
362,  28  N.  Y.  S.  147;  Farmer  v.  Put- 
nam, (Sup.  App.  T.  1901)  35  UiBC. 
32,  70  N.  Y.  S.  179;  Durkin  v.  New 
York,  (Sup.  App.  T.  1905)  49  Misc. 
114,  96  N.  Y.  S.  105fl;  Davidge  v. 
Velie,  (County  Ct.  1916)  95  Misc. 
611,  160  N.  Y.  S.  820;  Lipschitc  ▼. 
Grace,  (Sup.  App.  T.  1918)  104  Misc. 
55,  171  N.  Y.  S.  330;  Block  v.  Kobit- 
scher,  (Sup.  App.  T.  1920)  112  Misc. 
185,  182  N.  Y.  S.  773;  'Ives  v.  Smith, 
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and  therefore  the  proposer  may  change  his  mind;  if  the  other 
party  accepts,  after  such  change  and  notice  thereof,  their  minds 
do  not  meet,  and  hence  no  contract  is  made."  It  is  immaterial  that 
the  ofifer  expressly  purports  to  give  the  offeree  the  right  to  accept 
until  a  stated  time,"  or  expressly  states  that  it  cannot  be  revoked." 
It  is  also  immaterial  that  the  person  to  whom  the  offer  is  made 
may  have  incurred  expense  in  making  investigations  to  determine 
whether  or  not  he  wiU  accept  the  offer.**  This  is  not  within  the 
role  that  acting  on  an  offer  may  constitute  an  acceptance  prevent- 
ing its  withdrawal,^^  and  has  been  applied  in  case  of  an  offer  to 
sell  a  vessel  where  the  offeree  incurred  expense  in  the  employment 
of  an  expert  to  examine  the  vessel  preliminary  to  determining 
whether  or  not  he  would  accept  the  offer."  An  order  or  request 
in  writing,  addressed  to  a  dealer,  to  ship  to  the  writer  certain 
goods  for  which  he  agrees  to  pay  a  certain  price,  does  not  consti- 
tute a  contract  until  accepted  or  acted  on  by  the  dealer  and  may 
be  withdrawn  before  acceptance.*'  And  where  an  order  is  solicited 
by  an  agent  subject  to  the  approval  of  his  principal  there  is  no 
binding  contract  until  acceptance  by  the  principal,  and  prior  to 
such  time  may  be  revoked.**  After  the  offer  has  been  revoked 
it  is  considered  as  though  it  had  never  been  made,  in  so  far  as  it 


(Snp.  Sp.  T.  1888)  3  N.  Y.  S.  645, 
19  State  Rep.  656,  569;  Staines,  etc, 
Co.  T.  Duggan,  (Sup.  App.  T.  1909) 
117  K.  Y.  8.  1005;  Realty  Advertis- 
ing, etc.,  Co.  v.  Lynn,  (Sup.  App.  T. 
1912)  136  N.  Y.  S.  581;  Hochster  v. 
Bamch,  (Com.  PI.  1874)  5  Daly  440; 
Bleecker  v.  New  York,  (Com.  PI. 
1878)  7  Daly  439.  See  also  Morse  v. 
Chicago,  etc.,  R.  Co.,  (App.  1903)  84 
App.  Div.  406,  82  N.  Y.  S.  698. 

17.  Hamilton  t.  Patrick,  (Sup. 
1891 )  62  Hun  74,  79,  41  State  Rep. 
770,  16  N.  Y.  S.  678. 

18.  Schenectady  Stove  Co.  v.  Hol- 
hrook,  (1885)  101  N.  Y.  45,  4  N.  E. 
4;  Pomeroy  v.  Newell  (No.  2),  (Sup. 
1907)  117  App.  Div.  800,  102  N.  Y.  S. 
1098;  Ganss  v.  Guffey  Petroleum  Co., 

(Sip.  1908)  125  App.  Div.  760,  110 
N.  Y.   S.    176;    Pettibone  v.  Moore, 

(Sap.  1894)  75  Hun  461,  57  State 
Rep.  363,  27  N.  Y.  S.  455. 

19.  National  Cash  Register  Co.  v. 
VcCami,  (Sup.  Tr.  T.  1913)  80  Misc. 
165, 140  N.  Y.  S.  916 ;  Hallwood  Cash 


Register  Co.  v.  Finnegan,  (Sup.  App. 
T.  1903)  84  N.  Y.  S.  154;  Gary  v.. 
Appo,  (Sup.  App.  T.  1903)  84  N.  Y. 
S.  569;  Howe  Scale  CJo.  v.  Wolfshaut, 
(Sup.  App.  T.  1918)  170  N.  Y.  S. 
943. 

20.  Ganss  v.  Guffey  Petroleum  Co., 
(Sup.  1908)  126  App.  Div.  760,  110 
N.  Y.  S.  176. 

21.  Ganss  v.  Guffey  Petroleum  Co., 
(Sup.  1908)  125  App.  Div.  760,  110 
N  Y.  S.  176.  See  Infra,  section  46 
et  seq.,  ae  to  when  acting  on  an  offer 
win  constitute  an  acceptance. 

82.  Ganss  v.  Guffey  Petroleum  Co., 
(Sup.  1908)  125  App.  Div.  760,  110 
N.  Y.  S.  176. 

23.  Bement  v.  Rockwell,  (Sup. 
1904)  92  App.  Div.  44,  86  N.  Y.  S. 
876;  Staines,  etc.,  Co.  v.  Duggan, 
(Sup.  App.  T.  1909)  117  N.  Y.  S. 
1005. 

24.  Gary  v.  Appo,  (Sup.  App.  T. 
1903)  84  N.  Y.  S.  569;  Realty  Adver- 
tising, etc.,  Co.  V.  Lynn,  (Sup.  App. 
T.  1912)   135  N.  Y.  S.  581. 
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forms  the  basis  of  a  contract,  and  an  acceptance  thereafter  can 
operate  only  as  an  offer  by  the  acceptor,  which  must  itself  be 
accepted  by  the  party  making  the  first  offer  before  a  contract  can 
arise.**  At  any  time  bclfore  the  negotiations  have  ripened  into  a 
contract,  either  party  may  withdraw  without  liability  to  the  other 
for  any  expense  or  loss  he  may  have  incurred  on  account  of  the 
negotiations,"  and  whether  the  party  terminating  the  negotiations 
acted  in  good  faith  or  not  is  immaterial."  If  a  consideration  is 
paid  or  agreed  to  be  paid  by  the  offeree  for  the  agreement  of  the 
offeror  to  leave  the  offer  open  for  a  certain  time,  there  is  then  a 
contract  binding  upon  the  offeror  not  to  revoke  or  withdraw  his 
contract.  This  contract  is  generally  spoken  of  as  an  option.** 
Though  an  offer  for  the  purchase  of  goods  is  in  writing,  it  may  be 
shown  by  oral  evidence  that  it  was  subject  to  countermand  at  any 
time  before  the  time  for  delivery  arrived." 

§  25.  Effect  of  Acceptance  on  Bight  to  Withdraw. — ^As  soon 
as  an  offer  has  been  duly  accepted  a  contract  is  thereby  created, 
and  the  offer  cannot  thereafter  be  revoked  so  as  in  any  way  to 
affect  the  binding  effect  of  the  contract.'"  And  this  is  true  though 
the  revocation  is  attempted  to  be  made  at  the  same  interview  as 
that  at  which  the  acceptance  is  communicated.''  Thus  where  a 
person  offered  to  take  a  lease,  the  lease  to  be  executed  by  him  as 
soon  as  presented  by  the  lessor,  the  presentation  of  the  lease  to 
the  lessee  for  execution  within  the  time  contemplated  and  before 
the  offer  is  withdrawn  is  an  acceptance,  and  the  lessee  cannot  there- 

25.  McCotter  v.  New  York,  (Sup.  1916)  95  Misc.  511,  160  N.  Y.  S. 
1861)   35  Barb.  609.  820. 

26.  Loorya  v.  Kupperman,  (Sup.  SO.  Corn  v.  Bergmann,  (Sup.  1910) 
App.  T.  1898)  25  Misc.  518,  54  N.  Y.  138  App.  Div.  260,  123  N.  Y.  S.  160; 
S.  1006;  Pidc'  v.  Bartelstone,  (Sup.  Ideal  Cash  Register  Co.  v.  Zunino, 
App.  T.  1900)  33  Misc.  762,  67  N.  Y.  (Sup.  App.  T.  1902)  39  Misc.  311,  79 
S.  908;  Demuth  v.  American  Insti-  N.  Y.  S.  504;  Brown  v.  New  York, 
tute,  (Super.  Ct.  1877)  42  Super.  Ct.  (Sup.  Sp.  T.  1908)  57  Misc.  433,  108 
336,  affirmed  75  N.  Y.  502;  Topping  N.  Y.  S.  665,  affirmed  128  App.  Div. 
V.  Swords,  (Com.  PI.  1852)  1  E.  D.  926  mem.,  112  N.  Y.  S.  1123;  Stewart 
Smith  609.  v.   Oillett,    (Sup.    Eq.   T.    1913)    70 

27.  Petze  v.  Morse  Dry  Dock,  etc..  Misc.  93,  139  N.  Y.  S.  583,  affirmed 
Co.,  (Sup.  1908)  125  App.  Div.  267,  171  App.  Div.  967  mem.,  156  N.  Y.  S. 
109  N.  Y.  S.  328.  1146;    Eising    v.    American    Alcohol 

28.  See  infra,  section  317,  as  to  an  Co.,  (Sup.  App.  T.  1918)  168  N.  Y.  8. 
additional  consideration  as  avoiding  682;  Butterfleld  v.  Spencer,  (Super, 
the  necessity  tor  mutuality  of  obliga-  Ct.  1856)  14  Super.  Ct.  1,  25. 

tion.  31.  Com  v.  Bergmann,  (Sup.  1910) 

2».  Davidge  v.  Velie,    (County  Ct.       138  App.  Div.  260,  123  N.  Y.  S.  160. 
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after  withdraw  his  offer."  It  is  immaterial  that  knowledge  of  the 
acceptance  has  not  in  fact  reached  the  offeror,  provided  it  has  been 
placed  in  a  way  of  commmiication  sanctioned  by  him,  which  in  law 
operates  as  an  acceptance  from  the  time  it  is  so  placed.  Thns, 
where  the  offer  authorizes  acceptance  by  mail,  the  offer  cannot  be 
withdrawn  after  the  letter  of  acceptance  is  mailed."  And  where 
an  offer  is  made  by  telegram,  and  acceptance  by  the  same  means 
of  communication  is  authorized,  the  acceptance  dates  from  the  time 
the  message  of  acceptance  is  delivered  for  transmission  to  the 
offeror;  and  a  notice  of  revocation  sent  thereafter  but  before  the 
message  of  acceptance  is  received  by  the  offeror  is  ineffectual, 
though  in  fact  received  by  the  offeree  before  the  offeror  received  the 
message  of  acceptance.*^  But  the  mere  acceptance  of  an  option  or 
privilege  to  accept,  as  distinguished  from  an  exercise  of  the  option 
by  an  obligatory  promise  so  as  to  impose  mutuality  of  obligation, 
does  not  preclude  the  offeror  from  withdrawing  the  offer,  that  is, 
the  promise  to  give  an  option,  as  this  is  no  more  than  in  effect  say- 
ing to  the  offeror  that  the  offeree  agrees  to  his  making  the  offer.** 
Thus  where  offers  to  sell  land  and  counter  proposals  were  made 
by  mail,  and  finally  the  purchaser  asked  if  the  vendor  would  give 
an  option  for  a  certain  time  on  the  terms  last  proposed,  which  the 
vendor  agreed  to  do,  and  the  purchaser  answered,  "  Your  cable 
granting  option  received.  Have  accepted  option,"  this  was  held 
an  acceptance  of  the  privil^e  or  option  to  purchase  and  not  an 
exercise  of  the  privilege  and  promise  to  purchase,  and  therefore 
the  vendor  could  withdraw  his  offer  at  any  time  before  there  was 
an  acceptance  by  way  of  a  promise  to  purchase.**  Wheye  a  con- 
tract of  sale  is  made  through  a  broker,  who  ordinarily  would  be 
r^iarded  as  the  agent  of  both  buyer  and  seller,  capable  of  binding 
both  by  contract,  if  the  parties  choose  not  to  rely  on  the  contract 
of  the  broker  alone,  but  elect  to  require  acceptance  by  each  other, 
each  has  the  right  to  propose  a  change  of  the  contract  before  final 
acceptance,  and  any  modification  thus  made  by  one  and  assented  to 
by  the  other  will  be  binding.*^ 

81  Com  V.  Bergmann,  (Sup.  1910)  86.  Chicago,  etc.,  R   Co.  v.  Dane, 

138  App.  Div.  260,  123  N.  Y.  S.  160.  (1870)    43   N.   Y.   240;    Pomeroy  ▼. 

8S.  Stein-Oray    Drng    Co.    v.    H.  Newell    (No.    2),    (Sup.    1907)    117 

llichelsen    Co.,     (N.    Y.    Munic.    Ct.  App.  Div.  800,  102  N.  Y.  S.  1098. 

1908)   116  N.  Y.  S.  789.  8«.  Pomeroy   v.    Newell     (No.    2), 

84.  Trevor  v.  Wood,   (1867)   36  N.  (Sup.  1907)    117  App.  Div.  800,  102 

Y.  307.  3  Abb.  Pr.  N.  S.  366,  1  Trans.  N.  Y.  S.  1098. 

App.  248.     See   infra,  section  62  et  87.  McArdle  v.  Thames  Iron  Works, 

«eq.,  S8  to  the  communication  of  ac-  (Sup.  1904)  96  App.  Div.  139,  89  N. 

repttnre  by  mail  or  telegram.  Y.  S.  485. 
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§  26.  Oompetitive  Bids  Submitted  on  Bequest. —  Where  a  per- 
son requests  that  bids  be  submitted  to  him  for  the  performance 
of  certain  work  or  the  supplying  of  certain  goods,  wares  or  mei'- 
chandise,  he  is  under  no  obligation,  unless  it  is  expressly  so  pro- 
vided in  the  request,  to  accept  any  bid ;  **  and  it  follows,  as  in  ease 
of  any  other  unaccepted  offer,  that  the  bidder  may,  before  there 
has  been  an  unconditional  acceptance  of  his  bid  or  offer,  revoke 
or  withdraw  the  same."  And  though  the  request  for  bids  requires 
a  deposit  to'accompany  each  bid  tendered,  it  is  held  that  the  bidder 
may,  on  a  withdrawal  of  his  bid  before  acceptance,  recover  the 
amount  of  his  deposit.**  It  would  seem,  however,  that  if  the  request 
for  bids  expressly  obligates  the  proposer  to  accept  the  lowest  bid, 
and  also  requires  a  deposit  to  accompany  all  bids,  to  be  forfeited 
in  case  the  bidder  refuses  to  enter  into  a  contract  in  pursuance 
of  his  bid,  the  person  making  the  lowest  bid  would  not  have  the 
right  to  withdraw  it  before  the  proposer  has  had  a  reasonable 
opportunity  to  accept  and  on  so  doing  recover  his  deposit,  as  his 
offer  is  based  on  a  consideration,  that  is,  the  promise  of  the  other 
party  to  accept  the  lowest  bid."  The  legislature  may  also  by  statu- 
tory enactment  deprive  or  limit  the  right  that  a  bidder  for  a  public 
contract  otherwise  would  have  to  withdraw  his  bid,  and  may  impose 
on  him,  in  case  he  attempts  to  do  so  and  refuses  to  enter  into  the 
contract  when  awarded  to  him,  a  forfeiture  of  the  deposit  required 
to  accompany  his  bid.^ 

§  27.  What  Constitutes  Bevocation  Generally. —  To  constitute 
a  revocation  of  an  offer  and  thereby  render  a  subsequent  acceptance 
ineffectual,  it  is  not  essential  that  the  offeror  notify  the  offeree  in 
specific  terms  that  the  offer  is  withdrawn.  It  is  sufScient  if  the 
notice  conveys  clearly  that  the  offeror  intends  no  longer  to  be 
bound  by  his  proposition ;  *'  as  where  he  informs  the  offeree  that 
he  will  no  longer  be  bound  by  the  offer  unless  he  is  compelled  by 

38.  See  supra,  section  14.  (Sup.   1912)    149  App.  Div.  98,   133 

39.  Northeastern  Constr.  Co.  ▼.  N.  Y.  S.  808,  construing  the  effect  of 
North  Hempstead,  (Sup.  1907)  121  the  provision  in  this  regard  contained 
App.  Div.  187,  105  N.  Y.  S.  581.  in  the  New  York   city  charter,  and 

40.  Northeastern  Constr.  Co.  v.  holding  that  the  forfeiture  of  the 
North  Hempstead,  (Sup.  1907)  121  deposit  is  the  extent  of  the  bidder's 
App.  Div.  187,  105  N.  Y.  S.  581.  liability. 

41.  As  regards  mutual  promises  as  43.  Durkin  v.  New  York,  (Sup. 
a  consideration,  see  infra,  section  310  App.  T.  1905)  49  Misc.  114,  90  N.  Y. 
et  seq.  S.  1059. 

45».  New  York  v.  Seely-Taylor  Co., 
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law  to  stand  to  it,**  or  where,  in  case  of  an  offer  to  sell  real  or  per- 
sonal property,  the  offeree  is  notified  that  the  property  has  been 
sold  to  a  third  person.*'  So  if,  before  there  has  been  an  acceptance, 
a  dispute  arises  between  the  parties  as  to  the  terms  of  the  offer, 
this  itself  is  to  be  r^arded  as  a  revocation,  and  prevents  the  offeree 
from  availing  himself  of  the  offer  though  his  contention  as  to  its 
terms  may  have  been  proper,  as  it  cannot  be  said  that  at  the  time 
the  acceptance  of  the  disputed  offer  is  tendered  the  minds  of  the 
parties  have  met.**  Th^  view  has  also  been  taken  that  where  a 
person  makes  an  offer  to  sell  and  convey  land  and  fixes  a  place  for 
the  consummation  of  the  transaction,  and  there  has  been  no  accept- 
ance of  the  offer,  his  conduct  in  remaining  away  from  the  place 
at  the  time  fixed  is  in  effect  a  withdrawal  of  his  offer,  and  prevents 
his  being  bound  by  any  subsequent  acceptance.*^ 

§  28.  Notice  of  Bevocation. —  If  the  offer  is  a  continuing  one, 
that  is,  one  which  specifies  a  certain  time  within  which  it  may  be 
accepted,  or  one  which  gives  the  offeree  a  reasonable  time  for 
acceptance,  it  is  ordinarily  the  duty  of  the  offeror,  if  he  desires 
to  revoke  it,  to  notify  the  other  party.**  It  will  not  be  presumed 
that  the  offeror  has  changed  his  mind  within  the  time  obviously 
allowed  for  acceptance  unless  he  does  some  act  indicating  such 
change.**  Thus  where  an  offer  is  made  by  mail  or  telegram  and 
the  offeree  is  authorized  to  accept  by  the  same  method,  and  the 
acceptance  dates  from  the  time  it  is  sent,  a  revocation  of  the  offer 
which  is  not  received  by  the  offeree  until  after  his  acceptance  is 
sent,  though  before  the  acceptance  is  received  by  the  offeror,  is 
ineffectual.™  And  where  the  offer  is  such  that  performance  by  the 
offeree  may  be  sufficient  to  evidence  acceptance  and  supply  the 
necessary  element  of  mutuality,  equivocal  conduct  on  the  part  of 
the  offeror  will  not  be  given  the  effect  of  a  revocation,  where  he 

41  Stephens  v.  Buffalo,  etc.,  R.  Co-,  explaining  on  this  ground  Levin  v. 

(Sup.  1855)  20  Barb.  332.  Dietz,"  (1909)  194  N.  Y.  376,  87  N.  E. 

4J.  Pomeroy   v.    Newell    (No.   2),  454. 

(Sup.  1907)    117  App.  Div.  800,  102  48.  Pettibone     v.      Moore,      (Sup. 

N.  Y.  8.  1098;  Hamilton  v.  Patrick,  1894)  75  Hun  4*1,  57  State  Rep.  363, 

(Sup.    1891)    62   Hun   74,   41    SUte  27  N.  Y.  S.  455. 

Rep.  770,   16  N.  Y.  S.  678,  affirmed  49.  Hamilton     v.     Patrick,     (Sup. 

149  N.  Y.  580  mem.,  43  N.  E.  987.  1891)   62  Hun  74,  79,  41  State  Rep. 

481  Schenectady  Stove  Co.  v.  Hoi-  770,  16  N.  Y.  S.  578. 

brook,  (1886)  101  N.  Y.  45,  4  N.  E.  4.  60.  Stein-Oray    Drug    Co.    v.    H. 

47.  Stewart  v.  Gillett,  (Sup.  Eq.  T.  Michelsen    Co.,     (N.    Y.    Munic.    Ct. 

1913)  79  Misc.  93,  139  N.  Y.  S.  583,  1909)   116  N.  Y.  S.  789. 
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has  knowledge  that  the  offeree  is  continuing  to  perfono  on  the 
faith  of  the  ofifer." 

§  29.  Death  of  Offeror. —  The  death  of  the  person  making  the 
offer,  before  acceptance  by  the  person  to  whom  it  is  made,  revokes 
the  offer  ipso  facto,  provided  the  offer  is  one  capable  of  being 
revoked  at  the  option  of  the  offeror." 

§  30.  Rejection  of  Offer. —  If  the  offer  is  rejected  by  the  offeree, 
it  is  thereby  terminated,  and  unless  renewed,  expressly  or  impliedly, 
a  subsequent  attempt  to  accept  is  ineffectual.^*  And  it  is  stated 
as  a  general  rule  that  a  proposal  to  accept  an  offer  if  modified,  or  an 
acceptance  subject  to  other  terms  and  conditions,  is  equivalent  to 
an  absolute  rejection  of  the  offer."  The  view,  however,  as  an 
inference  from  the  facts  appearing  in  the  case,  seems  to  have  been 
taken  that  a  mere  counter  proposal,  without  any  statement  of  an 
intention  not  to  accept  the  offer  as  made,  is  not  in  itself  to  be 
regarded  as  a  rejection.  Thus,  where  an  offer  was  made  to  sell 
at  a  certain  price,  and  the  buyer  offered  a  less  price,  which  was 
rejected,  and  he  thereafter  accepted  the  original  offer,  it  was  held 
that  this  acceptance  was  effectual  if  there  had  been  no  withdrawal 
of  the  offer  and  if  a  reasonable  time  for  acceptance  had  not 
expired.**  Notice  given  by  the  offeree  that  he  will  take  the  offer 
under  consideration  is  not  necessarily  a  rejection  precluding  a 
subsequent  acceptance." 

§  31.  Lapse  of  Time;  Continuing  Offer. —  If  an  offer  stating 
a  certain  time  within  which  it  may  be  accepted  is  not  withdrawn, 
an  acceptance  within  the  time  specified  is  effectual  to  create  a  bind- 
ing contract,  though  for  want  of  consideration  the  offer  could 
have  been  withdrawn  at  any  time  before  its  acceptance."  An  offer 
which  is  left  open  for  future  acceptance  is  a  continuing  offer  dur- 
ing the  time  limited  for  acceptance,  unless  revoked.    During  the 

61.  Quick   V.   Wheeler,    (1879)    78  v.   Liringston,    (Com.   PI.    1888)    14 

N.  Y.  300.    As  to  when  acting  on  an  Daly  402,  13  State  Rep.  74. 
offer   constitutes   an   acceptance,   see  54.  Glens    Falls    Lumber    Co.    r. 

infra,  section  46  et  seq.  Ryerson,  (Sup.  1916)    175  App.  Div. 

52.  See  also  Twenty-third  St.  Bap-  769,  162  N.  Y.  S.  427. 

tist  Church  v.  Cornell,    (1890)    117  56.  Fox  v.  Hawkins,   (Sup.   1912) 

N.  Y.  801,  28  State  Rep.  482,  23  N.  E.  150  App.  Div.  801,  136  N.  Y.  S.  246. 

177;    Mactier    v.    Frith,     (Ct.    Err.  e«.  Mactier    v.    Frith,     (Ct.    Err. 

1830)  6  Wend.  103,  113.  1820)  6  Wend.  103. 

53.  Frith  v.  Lawrence,  (Chan.  Ct.  57.  Pettibone  v.  Moore,  (Sup.  1894) 
1829)  1  Paige  434,  reversed  on  other  75  Hun  461,  57  State  Rep.  363,  27 
grounds  0  Wend.  103.    See  also  Rapp  N.  Y.  S.  455. 
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whole  of  tiiat  time  it  is  an  offer  every  instant,  but  as  soon  as 
accepted  it  ceases  to  be  an  offer  merely  and  ripens  into  a  contract." 

Also  until  an  offer,  not  stating  the  time  within  which  accept- 
ance must  be  made,  is  withdrawn,  expressly  or  impliedly,  it  remains 
open,  and  an  acceptance  prior  to  its  withdrawal  is  equally  effectual 
to  create  a  binding  contract.**  The  law  usually  implies,  however, 
that  an  offer  not  stating  the  time  for  acceptance  must  be  accepted 
within  a  reasonable  time,  taking  into  consideration  the  nature  of 
the  transaction ;  otherwise  it  will  lapse,  and  an  acceptance  attempted 
to  be  made  after  such  time  will  be  ineffectual.**  And  if  the  facts 
are  undisputed  it  is  held  that  the  question  whether  the  acceptance 
was  within  a  reasonable  time  is  one  of  law  for  the  determination 
of  the  court.*  Thus  where  an  offer  was  made  by  letter  to  trans- 
I)ort  a  large  amoui^t  of  iron  from  New  York  to  Chicago,  without 
specifying  any  time  for  its  acceptance,  it  was  held  that  it  must  be 
accepted  if  at  all  within  a  reasonable  time,  and  that  a  delay  of 
four  months  was  unreasonable.**  So  in  case  of  an  offer  to  insure 
properly  against  loss  by  fire,  it  has  been  held,  where  it  appeared 
that  the  parties  were  engaged  in  business  in  the  same  city,  that 
a  delay  of  six  days  and  until  after  the  property  to  be  insured  was 
destroyed  by  fire  was  unreasonable.** 

§  32.  Expiration  of  Time  Limited  for  Acceptance  Oenerally. — 
If  the  time  within  which  the  offer  is  to  be  accepted  is  limited  in  the 
offer,  the  acceptance  must  be  made  within  the  time  so  limited; 
otherwise  the  offeror  may  consider  the  offer  as  rejected  and  pro- 
ceed in  the  same  manner  as  if  it  had  never  been  made.*^  Any 
equitable  rules  as  to  time  not  being  of  the  essence  of  a  contract 

88.  Pettibone V.Moore,  (Sup.  1894)  Co.,    (Sup.    1893)    72   Hun   141,  65 

75  Hun  461,  57   State  Hep.  363,  27  State  Rep.  431,  25  N.  Y.  S.  301. 

N.  Y.  S-  436.  98.  Chicago,  etc.,  R.  Co.  v.  Dane, 

59.  Fox  V.  Hawkins,    (Sup.   1912)  (1870)  43  N.  Y.  240,  241. 

150  App.  Div.  801,  135  N.  Y.  S'.  246.  83.  Van  Tassel  v.   Qreenwich   Ins. 

See   also    Fisk   v.    Batterson,    (Sup.  Co.,    (Sup.    1893)    72   Hun   141,   55 

1914)  165  App.  Div.  952,  150  N.  Y.  S.  SUte  Rep.  431,  25  N.  Y  S.  301. 

242,affinned  221  N.  Y.  693  mem.,  117  84.  Howells  v.  Stroock,   (Sup.  Tr. 

N.  E.  1067.  T.  1900)   30  Misc.  669,  82  N.  Y.  S. 

80.  Chicago,  etc.,  R.  Co.  v.  Dane,  870,  affirmed  50  App.  Div.  344,  63  N. 

(1870)  43  N.  Y.  240;  Van  Tassel  v.  Y.  S.  1074;  Taylor  v.  Rennie,   (Sup. 

Qreenwich  Ins.  Co.,    (Sup.   1893)    72  1861)  36  Barb.  272,  22  How.  Pr.  101 ; 

Hun  141,  55  State  Rep.  431,  26  N.  Y.  Britton  v.  Phillips,  (Sup.  Q.  T.  1862) 

8.  301.    See  also   Fox  v.   Hawkins,  24  How.  Pr.  111.    See  also  Oliver  Re- 

(1912)   150  N.  Y.  801,  135  N.  Y.  6.  fining  Co.  v.  Aspegren,   (Sup.  1912) 

245.  152  App.  Div.  877,  137  N.  Y.  S.  1067. 

81.  Van  Tassel  v.  Qreenwich  Ins. 
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which  the  courts  sometimes  resort  to  in  construing  a  contract,  after 
it  is  made,  cannot  be  resorted  to  in  order  to  relieve  the  offeree 
from  the  necessity  of  expressing  his  acceptance  within  the  time 
limited  in  a  voluntary  proposal.*^  So  where  an  offer  to  sell  land 
fixes  the  time  when  the  conveyance  is  to  be  made,  the  time  within 
which  it  may  be  accepted  as  a  continuing  offer  cannot  extend  beyond 
the  time  so  fixed,  as  any  obligation  to  convey  must  be  preceded  by 
the  acceptance  of  the  offer,  and  the  acceptance  must  of  necessity 
be  made  so  as  to  admit  of  performance  as  proposed;  any  subse- 
quent acceptance  would  imply  a  conlract  different  from  the  terms 
proposed."  Though  the  offer  is  in  writing  and  does  not  specify 
any  time  within  which  notice  of  acceptance  must  be  given,  and 
would  therefore,  as  a  general  rule,  authorize  acceptance  within  a 
reasonable  time,  it  may  nevertheless  be  shoWn  by  oral  evidence 
that  it  was  expressly  agreed  that  the  acceptance  must  be  within 
a  stated  time,*'  This  is  analogous  to  the  general  rule  that  oral 
evidence  is  admissible  to  show  that  the  taking  effect  of  a  written 
contract  was  subject  to  a  condition.** 

§  33. Acceptance  by  Betum  Mail  Requested. —  "Where  an 

offer  is  made  by  letter,  and  notice  of  its  acceptance  or  rejection 
by  return  mail  is  requested,  this  requirement  must  be  complied 
with  in  order  to  bind  the  offeror."  For  instance,  where  an  offer 
to  purchase  goods  was  made  by  letter,  and  an  acceptance  or  rejec- 
tion by  return  mail  requested,  and  the  offeree  instead  of  sending 
an  unqualified  acceptance  answered  that  he  would  submit  the  offer 
to  other  persons,  and  several  days  thereafter  delivered  the  goods 
at  the  offeror's  place  of  business,  it  was  held  that  there  was  no 
sufScient  acceptance.^'  The  same  has  been  held  true  where  a 
creditor  offered  to  receive  a  draft  in  payment  of  his  claim  and 
requested  an  answer  by  return  mail,  and  the  debtor  did  not  until 
four  days  after  the  receipt  of  the  letter  either  notify  the  creditor 

95.  Hamilton     v.     Patrick,     (Sup.  68.  See  supra,  section  11. 

1891)   62  Hun  74,  79,  41  State  Rep.  69.  Howells  v.  Stroock,    (Sup.  Tr. 

770,  16  N.  Y.  S.  578.  T.  1900)   30  Misc.  569,  62  N.  Y.  S. 

66.  Hamilton  v.  Patrick,  (Sup.  870,  affirmed  £0  App.  Div.  344,  03 
1891)  62  Hun  74,  41  State  Rep.  770,  N.  Y.  S.  1074;  Taylor  v.  Rennie, 
16  N.  Y.  S.  578,  affirmed  149  N.  Y.  (Sup.  1861)  35  Barb.  272,  22  How. 
580  mem.,  43  N.  E.  987.  Pr.  101. 

67.  Com  V.  Bergmann,  (Sup.  1911)  70.  Howells  v.  Stroock,  (Sup.  1900) 
145  App.  Div.  218,  129  N.  Y.  S.  1049.  50  App.  Div.  344,  63  N.  Y.  S.  1074, 
See  also  Stephens  v.  Buffalo,  etc.,  R.  affirming  30  Misc.  669,  62  N.  Y.  S. 
Co.,   (Sup.  1855)  20  Barb.  332.  870. 
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of  his  acceptance  or  send  the  draft,  the  creditor  in  the  meantime 
having  institnted  suit  on  his  claimJ'  It  has  also  been  held  that  an 
offer  made  by  letter  to  sell  merchandise  if  the  buyer  will  give  his 
order  "  now  "  remains  open  only  for  a  sufBcient  time  to  enable 
the  buyer  to  accept,  and  therefore  requires  an  acceptance  by  return 
mail."  The  direction  to  accept  by  "  return  mail  "  does  not  neces- 
sarily require  that  the  acceptance  be  sent  by  the  first  mail  leaving 
on  the  day  the  letter  containing  the  offer  is  received,  where  there 
are  several  mails  leaving  that  day,  as  no  one  residing  in  a  city 
where  there  are  several  mails  every  day  would  understand  that  a 
reply  by  the  first  return  mail  was  intended." 

§  34.  Waiver  of  Delay  in  Acceptance. —  The  person  mak- 
ing the  offer  may  waive  the  failure  of  the  offeree  to  signify  his 
acceptance  within  the  time  limited  and  thereby  render  the  delayed 
acceptance  effectuaV*  as  where  a  seller  whose  offer  required 
immediate  acceptance  clearly  shows  by  acts  and  statements  that  he 
regards  the  buyer's  letter  as  an  acceptance  in  time.^  But  this 
effect  will  not  be  given  to  the  mere  failure  of  the  offeror  expressly 
to  withdraw  his  offer  after  the  time  limited.  Thus  where  an  offer 
to  boy  goods  required  an  acceptance  by  return  mail,  and  instead 
of  an  unqualified  acceptance  the  offeree  stated  that  he  would  sub- 
mit the  offer  to  other  i)ersons  for  consideration  and  would  promptly 
notify  the  offeror  of  the  final  decision,  and  several  days  thereafter 
delivered  the  goods  at  the  offeror's  place  of  business,  a  waiver  can- 
not be  based  on  the  failure  of  the  offeror  to  answer  the  letter  of 
the  offeree,  or  his  statement  in  returning  the  goods  that  he  did  so 
because  they  were  not  promptly  delivered.'"  So  the  fact  that  the 
offeror  does  not,  at  the  time  of  the  delayed  acceptance,  expressly 
assert  his  nonliability  on  the  ground  that  the  acceptance  was  not  in 
time,  but  asks  for  time  to  consider  what  he  will  do,  and  makes  pro- 
posals for  a  compromise  or  settlement,  cannot  be  considered  a 
waiver  of  the  failure  to  accept  in  due  time." 

71.  Taylor  v.  Rennie,   (Sup.  1861)  76.  Batterman  v.  Morford,   (1879) 

35  Barb.  272,  22  How.  Pr.  101.  76  N.  Y.  622. 

71.  Batterman  v.  Morford,   (1879)  76.  Howelk  v  Stroock,  (Sup.  1900) 

76  N.  Y.  622.  50  App.  IMv.  344,  63  N.  Y.  S.  1074, 

7S.  Palmer  v.  Phoenix  Mut.  L.  Ins.  affirming  30  Misc.  669,  62  N.  Y.  S. 

Co,  (1881)  84N.  Y.  63.  870. 

74.  John  Single  Paper  Co.  v.  Ham-  77.  Page  r.  Shainwald,   (1901)   169 

mermill   Paper  Co..    (Sup.   1904)    96  N.  Y.  246,  62  N.  E.  356,  reversing  62 

App.  Div.  635,  89  N.  Y.  S.  116;  Cur-  App.  Div.  34«,  65  N.  Y.  S.  174. 
rierv.  Carnriok.  (.Sup.  .App.  T.  1901) 
36  Misc.  176,  73  X.  Y.  S.  146. 
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Acceptance  of  Offer 

§  35.  In  General. — An  ofiPer  itself  does  not  constitute  a  binding 
contract;  there  must  be  an  acceptance  by  the  person  to  whom  the 
offer  is  made;  the  two  together  are  what  constitutes  the  mutual 
assent  or  the  meeting  of  the  minds."  And  though  there  have  been 
previous  negotiations  between  the  parties  consisting  of  proposals 
and  counter  proposals,  if  one  makes  a  definite  offer  to  the  other, 
this  cannot  be  considered  an  acceptance  of  any  offer  that  may  have 
been  made  by  such  other,  but  is  merely  an  offer  that  itself  requires 
a  positive  answer."  The  acceptance  does  not  relate  back  to  the 
time  of  the  offer  so  as  to  create  a  contract  as  of  the  latter  time; 
the  contract  when  consummated  dates  only  from  the  time  of  the 
acceptance.'"  Where  a  proposition  or  offer  on  one  side  is  sub- 
mitted, whether  verbal  or  written,  calling  for  an  answer  or  accept- 
amje  based  on  such  proposal,  the  acceptance,  though  in  writing, 
need  not  recite  the  terms  of  the  proposal  or  offer.  It  is  to  be  read 
in  connection  with  the  offer  to  which  it  is  a  reply,  and  the  whole 
together  constitutes  the  contract  between  the  parties."  Where  the 
consideration  for  the  promise  on  the  one  side  is  the  mutual  promise 
on  the  other  side,  the  acceptance  of  an  offer  must  be  in  such  terms 
as  to  bind  the  person  accepting  to  perform;  otherwise  there  is  no 
mutuality."*  Thus  where  a  carrier  made  an  offer  to  transport  "  not 
to  exceed  ' '  a  certain  quantity  of  iron,  and  the  other  party  replied 
merely  that  he  accepted  the  proposal,  without  in  any  way  promis- 


78.  Demuth  t.  American  Institute, 
(1878)  75  N.  Y.  502,  affirming  42 
Super.  Ct.  336;  More  v.  New  York 
Bowery  F.  Ins.  Co.,  (1892)  130  N.  Y. 
537,  42  State  Rep.  543,  29  N.  E.  767; 
Thedford  V.  Herbert,  (Sup.  1907)  118 
App.  Div.  181,  102  N.  Y.  S.  1083; 
Corn  V.  Bergmann,  (Sup.  1911)  145 
App.  Div.  218,  129  N.  Y.  S.  1049; 
Eemmey  v.  Van  De  Carr,  (Sup.  1917) 
177  App.  Div.  237,  163  N.  Y.  S.  724; 
Tuttle  V.  Love,  (Sup.  1811)  7  Johns. 
470;  Stephens  v.  Buflfalo,  etc.,  R.  Co., 
(Sup.  1855)  20  Barb.  332;  Marschall 
V.  Eisen  Vineyard  Co.,  (Com.  PI.  G. 
T.  1894)  7  Misc.  674,  58  State  Rep. 
375,  28  N.  Y.  S.  62;  Davidge  v.  Velie. 
(County  Ct.  1916)  95  Miec.  611,  160 
N.  Y.  S.  820;  Realty  Advertising,  etc., 
Co.  v.  Lynn,  (Sup.  App.  T.  1912)  135 


N.  Y.  S.  581;  Wayne  Oil  Tank,  etc., 
Co.  v.  Stoltz,  (Sup.  App.  T.  1917) 
167  N.  Y.  S.  32;  Howe  Scale  Co.  v. 
Wolfshault,  (Sup.  App.  T.  1918)  170 
N.  Y.  S.  943;  Rapp  v.  Livingston, 
(Com.  PI.  1888)  14  Daly  402,  13 
State  Rep.  74. 

79.  Britton  v.  Phillips,  (Sup.  G.  T. 
1862)   24  How.  Pr.  111. 

80.  Grant  v.  Griffith,  (Sup.  1899) 
39  App.  Div.  107,  56  N.  Y.  S.  791, 
affirmed  165  N.  Y.  636  mem.,  59  N.  E. 
1123. 

81.  Beach  v.  Raritan,  etc.,  R  Co., 
(1868)  37  N.  Y.  457,  6  Trans.  App. 
113;  Myers  v.  Smith,  (Sup.  1867)  48 
Barb.  614. 

8S.  As  to  the  necessity  for  mutual- 
ity, see  infra,  section  316. 
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ing  to  ship  any  iron,  it  was  held  that  no  contract  was  created." 
From  the  moment  when  the  minds  of  the  parties  have  met,  signified 
by  overt  acts,  the  contract  is  consummated.** 

§  36.  Who  Entitled  to  Accept. —  Only  the  person  or  persons  to 
whom  the  offer  is  made  can  accept ;  an  <^er  so  limited  cannot  be 
accepted  by  a  third  person,  and  thus  form  the  basis  of  a  contract 
between  the  offeror  and  such  third  person.**  And  a  third  person  can- 
not properly  join  in  the  acceptance  of  an  offer.  For  example,  it  has 
been  said:  "  If  I  should  offer  to  sell  a  house  to  my  friend  A,  the 
acceptance  of  the  offer  by  A  and  a  stranger  B  would  impose  no  obli- 
gation on  me."  **  If  an  offer  in  the  form  of  subscriptions  is  made  to 
a  railroad  company  to  pay  to  it  a  certain  sum  in  consideration  of 
the  eonstroction  of  the  road,  another  company  succeeding  by  pur- 
chase to  the  franchise  and  property  of  the  first  company  has  no  right 
to  accept  the  offer."  When  an  offer  is  made  to  two  or  more  persons 
to  enter  into  a  contract  with  them  jointly,  the  acceptance  must  be 
by  alL  And  it  seems  that  if  an  offer  is  made  to  and  for  the  benefit 
of  a  dass  of  persons,  it  cannot  be  accepted  by  a  part  of  such  class 
and  thereby  bind  the  offeror;  otherwise  there  might  be  several 
acceptances  by  several  parts  of  the  class,  giving  rise  to  separate 
contracts,  all  of  which  could  not  be  enforceable.  There  is  no  impli- 
cation that  the  part  first  expressing  their  acceptance  should  have 
the  l^al  preference.  This  difficulty  can  be  obviated  only  by  requir- 
ing that  all  of  the  class  join  in  the  acceptance,  or  that  there  can 
be  no  contract  until  the  offeror  has  received  and  accepted  the  pro- 
posal of  such  of  the  class  as  should  attempt  to  take  advantage  of 
his  offer.**  An  offer,  however,  may  be  made  to  two  or  more  persons 
to  enter  into  several  contracts  with  each,  which  may  entitle  each 
to  accept  on  behalf  of  himself  alone;  and  in  such  a  case,  though 
they  join,  in  a  letter  of  acceptance  which  is  joint  in  its  mode  of 
expression,  it  may  be  construed  as  a  several  acceptance  by  each.** 

S3.  Chicago,  etc.,  R.   Co.  v.   Dane,  242.    As  regards  offers  to  the  public 

(1870)  43  N.  Y.  240.  see  supra,  section  IS. 

84.  See  snprs,  section  2S,  as  to  the  M.  Cammeyer   v.    United    German 

right  to  withdraw  offer  after  accept-  Lutheran  Churches,  (Chan.  Ct.  1844) 

ance.  2  Sandf.  Ch.  ISO,  249. 

M.  Van  Rensselaer  v.  Aikin,  (1870)  87.  Dix  v.  Shaver,   (Sup.  1878)   14 

44  N.  Y.  126,  reversing  44  Barb.  647 ;  Hun  302. 

Bams  V.   Barrow,    (1874)    61   N.  Y.  88.  Cammeyer    v.    United    German 

39;  Dix   v.    Shaver,    (Sup.   1878)    14  Lutheran  Churches,  (Chan.  Ct.  1844) 

Hon    392.      See    also    Cammeyer    v.  2  Sandf.  Ch.  186,  242. 

United   German   Lutheran   Churches,  89.  Hou^  v.  Brown,  (1869)  19  N. 

(Chan.  Ct.    1844)    2  Sandf.  Ch.   186,  Y.  111. 
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An  offer  need  not  be  made  directly  to  a  person  to  entitle  him  to 
accept;  it  is  sufficient  if  it  is  made  for  the  purpose  of  being  com- 
municated to  him."  Thus  if,  in  a  letter  to  the  wife  of  one  con- 
templating the  purchase  or  lease  of  property  or  the  like,  the  writer 
offers  to  become  surety  for  the  addressee's  husband  if  the  sale  or 
lease  is  made  to  him,  with  directions  to  communicate  the  offer  to 
the  owner  of  the  property,  this  is  in  effect  an  offer  to  the  owner, 
and  where  acted  on  by  him  by  the  making  of  the  sale  or  lease, 
becomes  binding  on  the  writer.*^ 

§  37.  Conditions  Precedent  to  Acceptance. —  If  the  offer  is  sub- 
ject to  conditions  requiring  something  more  than  a  mere  expres- 
sion of  assent  of  the  person  attempting  to  accept  them,  there  must 
be  a  compliance  with  such  conditions.'*  The  failure  to  comply 
therewith,  whether  this  is  the  result  of  misapprehension,  inadver- 
tence or  neglect  on  the  part  of  the  party  seeking  to  take  advan- 
tage of  the  offer,  will  prevent  the  consummation  of  the  contract.** 
Thus,  where  the  purchaser  of  a  railroad  on  foreclosure  offers  to 
exchange  stock  in  the  company  to  be  formed  by  him  to  operate  the 
road,  for  stock  in  the  old  company,  provided  the  stockholders  in 
the  old  company  deposit  within  a  certain  time  their  stock  with  a 
third  person,  properly  indorsed  for  transfer,  to  be  turned  over 
by  the  latter  to  the  offeror  on  his  tender  of  the  stock  of  the  new 
company,  the  acceptance  of  such  offer  must  be  accompanied  with  a 
delivery  of  the  stock  to  such  third  person,  properly  indorsed  for 
transfer;  and  in  such  a  case  it  is  immaterial,  if  the  stock  is  not 
properly  indorsed  for  transfer,  that  the  offeror  refuses  to  accept 
the  stock  without  stating  his  objection  to  the  form  of  the  transfer.** 
So  where  in  negotiations  for  a  lease,  the  landlord  offers  to  lease  on 
certain  terms  if  satisfactory  security  is  given  by  the  lessee,  no 
binding  agreement  for  a  lease  arises  unless  the  lessee  furnishes 
security  satisfactory  to  the  lessor,  and  the  lessor  may  arbitrarily 
refuse  to  accept  as  satisfactory  any  security  tendered.  This  is 
different  from  a  case  where  a  landlord  binds  himself  to  give  a  lease 
on  receiving  satisfactory  security,  in  which  case  he  might  not  be 

90.  WaterburyV.  Graham,  (Super.  23  N.  Y.  S.  557.  See  also  McGrath 
Ct.  1850)  6  Super.  Ct  215;  Egan  v.  v.  Brown,  (Sup.  1873)  66  Barb.  481. 
Thompson,  (Com.  PI.  1878)  57  How.  93.  Schorestene  v.  Iselin,  (Sup. 
Pr.  324.  1893)  69  Hun  250,  53  State  Rep.  347, 

91.  Waterbury  v.  Graham,   (Super.  23  N.  Y.  S.  557. 

Ct.  1850)  6  Super.  Ct.  215.  94.  Schorestene    ▼.     Iselin,     (Sup. 

92.  Schorestene  v.  Iselin,  (Sup.  1893)  69  Hun  250,  53  State  Rep.  347, 
1893)  69  Hun  250,  53  State  Rep.  347,       23  N.  Y.  S.  557. 
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justified  in  arbitrarily  refusing  to  accept  security  proven  to  be 
sufficient.** 

§  38.  Conditional  Acceptance  Oenerally. —  Unless  otherwise 
authorized  by  the  offer,  the  acceptance  must  be  unqualified  by 
conditions  or  reservations,**  and  ordinarily  when  the  acceptance  is 
qualified  by  a  clause  introduced  by  "  if  "  it  is  to  be  regarded  as 
conditional.*^  This  rule  that  the  acceptance  must  be  unconditional 
has,  in  a  case  in  a  lower  court,  been  carried  to  what  seems  an 
extreme  limit.  Thus  where  an  offer  to  sell  at  a  certain  price  and 
on  certain  terms  was  made  by  telegram,  a  reply  from  the  buyer 
stating  that  "  if  "  the  seller  "  cannot  do  better  "  the  buyer  will 
accept  the  offer,  has  been  held  ineffectual,  as  it  is  conditional  in 
form  and  refers  the  matter  back  to  the  seller  for  reconsideration, 
suspending  meanwhile  any  absolute  acceptance  of  the  offer.**  The 
court  in  this  case  recognizes  that  if  the  form  of  expression  had  been, 
"  as  you  cannot  do  better  I  accept  your  offer,"  it  would  have  been 
a  due  acceptance;  and  it  is  suggested  that  in  the  general  under- 
standing of  business  men  the  two  are  really  the  same,  the  one  used 
being  merely  a  mild  protest  against  the  terms  of  the  offer  but  still 
accepting  it. 

§  39. Acceptance  Requiring  Acknowledgment  or  Con- 
firmation.—  If  the  acceptance  is  conditional  in  that  it  requires  the 
offeror  to  acknowledge  the  letter  of  acceptance,  it  will  not  itself 
operate  as  a  consummation  of  the  contract,  but  will  constitute  a 
counter  proposition  calling  for  an  acceptance  from  the  other  party 
by  way  of  acknowledgment  or  confirmation.**  Thus,  where  a  verbal 
offer  is  made,  the  acceptance,  if  written,  should  be  in  form  unquali- 

85.  McGrathv.  Brown,  (Sup.  1873)  97.  Marscball    v.    Eisen    Vineyard 

66  Barb.  481.  Co.,   (Com.  PL  G.  T.  1894)   7   Misc. 

M.  Northeastern     Constr.     Co.     v.  674,  58  State  Rep.  375,  28  N.  Y.  S.  62. 

North  Hempstead,    (Sup.   1907)    121  98.  Marschall    t.    Eisen    Vineyard 

App.  Div.  187,  105  N.  Y.  S.  581;  Mar-  Co.,   (Com.  PI.  G.  T.,  1894)    7  Misc. 

schall  T.  Eisen  Vineyard  Co.,   (Com.  674,  68  State  Rep.  375,  28  N.  Y.  S. 

PL  G.  T.  1894)   7  Misc.  674,  58  State  62,   reversing   1   Misc  511,  49  State 

Rep.  375,  28  N.  Y.  S.  62;  Kirwan  v.  Rep.  40,  21  N.  Y.  S.  468. 

Byrne,  (Com.  PL  G.  T.  1894)  9  Misc.  99.  Hough  v.  Brown,  (1859)   19  N. 

76,  59  SUte  Rep.  746,  29  N.  Y.  S.  Y.  Ill;  Poel  v.  Brunswick-Balke-Col- 

287,  affirming  6  Misc.  528,  27  N.  Y.  S.  lender  Co.,  (1915)  216  N.  Y.  310,  771, 

143;    Wilson    v.     Imperial    Electric  110  N.  E.  619,  111  N.  E.  1098.     See 

Light  Co.,    (Sup.  App.  T.   1807)    20  also  Barrow  Steamship  Co.  v.  Mexi- 

Misc  547,  46  N.  Y.  S.  430;  Howells  can  Cent.  R.  Co.,    (1892)    134  N.  Y. 

T.   Stroock,    (Sup.   Tr.   T.    1900)    30  15,  45  State  Rep.  379,  31  N.  E.  261; 

Misc.  669,  62  N.  Y.  S.  870,  affirmed  Wilentshik    v.    Messier,    (Sup.    App. 

60  App.  Div.  344,  63  N.  Y.  S.  1074.  T.  1905)  48  Misc.  362,  95  N.  Y.  S.  600. 
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fied,  leaving  the  torms  of  the  contract  open  to  mral  proof.  If  instead 
of  doing  so  the  offeree  states  that  he  accepts  the  offer,  and  then 
continaes  to  set  oat  his  understanding  of  the  terms,  though  cor- 
rectly, and  farther  requests  an  acknowledgment  of  the  acceptance, 
it  is  insufficient  to  conclude  the  contract,  as  this  requires  that  the 
offeror  signify  his  assent  to  the  terms  therein  set  forth,  and  there- 
fore is  itself  a  counter  proposal  on  the  terms  set  out,  requiring 
acceptance  hy  the  party  making  the  first  offer.^  This  same  prin- 
ciple was  later  applied  in  a  case  in  which  a  contract,  with  the 
necessary  memorandum  to  comply  with  the  statute  of  frauds,  was 
soi^ht  to  be  established  by  letters  passing  between  the  parties.  The 
seller's  letter,  which  was  first  written,  inclosed  a  contract  for  the 
sale  of  certain  articles.  The  defendant's  reply  was  an  order  for 
such  articles,  but  under  the  heading  "  Conditions  on  which  above 
order  is  given  "  there  was  a  requirement  that  the  order  be  promptly 
acknowledged.  The  court  held  that  the  buyer's  letter,  being  in 
the  form  of  an  order,  could  not  be  considered  an  acceptance  of 
the  offer  of  sale  contained  in  the  earlier  letter  of  the  seller,  as,  even 
if  it  could  otherwise  be  considered  an  acceptance  of  the  offer  to 
sell,  it  was  not  unconditional  because  it  required  acknowledgment 
by  the  seller.*  If  the  acceptance  is  in  the  first  instance  itself  uncon- 
ditional it  will  not  be  rendered  conditional  and  therefore  ineffec- 
tual by  a  mere  request  as  a  matter  of  favor  to  acknowledge  the 
letter  or  telegram  of  acceptance.'  And  in  a  case  where  it  appeared 
that  the  plaintiff  sent  a  telegram  asking  for  an  offer  of  Calcutta 
standard  wheat  bags,  and  received  a  reply  offering  "  one  million 
centrals"  (meaning  Calcutta  wheat  bags,  size  36x22,  weighing 
12  ounces)  with  the  further  statement,  "  Must  have  a  confirmed 
bankers'  credit  on  London  four  months'  sight,"  and  the  plaintiff 
replied,  "  We  accept  for  our  account  one  million  standard  Cal- 
cutta grain  bags,  size  twenty-two  by  thirty-six,  weight  twelve 
ounces,  as  per  your  telegram  of  to-day.  Wire  us  confirming  this 
and  naming  your  correspondent  in  Calcutta  and  instruct  us  regard- 
ing credit  "  —  it  was  held  that  this  was  an  effectual  acceptance, 
as  the  request  was  in  no  sense  an  addition  to  the  terms  of  the  con- 

1.  Hough  V.  Brown,   (1859)    19  N.  725,   Which   affirmed    78    Misc.    311, 

Y.   111.  139  N.  Y.  S.  602. 

9.  Poel  V.  Brunswick-Balke-Collen-  3.  Orr   v.   Doubleday,    (1918)    223 

der  Co.,  (1915)   216  N.  Y.  310,  771,  N.  Y.  334,  119  N.  E.  562;  Croeaett 

110  N.  E.  619,  111  N.  E.  1098,  revers-  v.  Carleton,  (Sup.  1897)  23  App.  Div, 

ing  159  App.  Div.  365,  144  N.  Y.  S.  366,  48  N.  Y.  S.  309. 
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tract  and  did  not  change  what  was  an  absolate  acceptance  into  a 
eonditimuil  one* 

§  40.  ManitfestatioB.  of  Acoeptaooe  Oenerallj. — ^An  acceptance 
must,  to  be  effectual  to  consummate  the  contract  initiated  by  an 
offer,  be  evidenced  by  some  overt  act,  and  the  manifestation  put 
in  a  prc^r  way  of  reaching  the  proposer ;  a  mental  determination 
to  accept,  not  indicated  by  speech  or  put  in  course  of  indicati<Hi 
by  act,  is  not  an  acceptance.'  "  The  mere  determination  of  the 
mind,  unacted  on,  can  never  be  an  acceptance."*  And  an  act 
vtiiieh  in  itself  is  no  indication  of  acceptance  does  not  become  such 
because  accompanied  by  an  unevinced  mental  determination  to 
accept.''  In  case  of  an  offer  in  general  terms  a  simple  assent  thereto 
or  acceptance  is  all  that  is  necessary.*  In  such  a  case  the  accept- 
ance or  assent  imports  an  undertaking  by  the  acceptor  to  do  and 
perform  all  that  by  the  terms  of  the  offer  he  is  required  to  do  or 
perform,  and  supplies  the  mutuality  or  consideration  essential  to 
all  contracts.*  If  the  offer  stipulates  that  the  acceptance  shall  be 
evidenced  in  a  certain  manner  this  stipulation  must  be  complied 
with." 

§  41. Oral  Acceptance  of  Written  Offer. —  The  fact  that 

the  offer  is  in  writing  does  not  itself  require  that  the  acceptance  also 
be  in  writing;  an  oral  acceptance  may  be  sufficient.*^  Where  the 
offer  is  in  writing  and  the  acceptance  oral,  the  contract  evidenced 
thereby  is  not  in  the  strict  sense  a  written  contract,  and  oral  evi- 
dence may  be  admitted  to  show  that  the  offer  was  qualified  by  oral 
conditions,  such  as  a  condition  permitting  the  offeror  to  rescind 
or  terminate  the  contract."    And  a  fortiori  where  a  written  offer 

4.  Crossettv.  Carleton,  (Siq>.  1897)  9.  Pettibone  v.  Moore,  (Sup.  1894) 
23  App.  Div.  366,  48  N.  Y.  S.  309.  75  Hun  461,  57   State  Rep.  363.  27 

5.  Trevor  v.  Wood.  (1867)  36  N.  N.  Y.  S.  455.  See  also  Van  Patten 
y.  307,  3  Abb.  Pr.  N.  S.  355,  1  TranB.  v.  Taber,  (County  Ct.  1911)  71  Misc. 
App.  248;    White  v.  Corliee,    (1871)  610,  130  N.  Y.  S.  1055. 

46  N.  Y.  467;  Mactier  v.  Frith,  (Ct.  la  Goldberger    v.    Morris^    (Sup. 

Err.  1830)  6  Wend.  103,  117;  Nundy  App.  T.  1005)  94  N.  Y.  S.  359. 

V.   Matthews,    (Sup.    1884)    34   Hun  11.  Fox  v.  Hawkins,    (Sup.   1912) 

74;   Dickinson  v.   Rawson,    (Sup.  G.  150   App.    Div.    801,    135   N.    Y.    S. 

T.  1881)  12  Wkly.  Dig.  563.  245;  Pettibone  v.  Moore,  (Sup.  1894) 

6.  Mactier  v.  Frith,  (Ct.  Err.  75  Hun  461,  57  State  Rep.  363,  27 
1830)  6  Wend  103,  119,  per  Marcy,  J.  N.  Y.  S.  455;  Beck  v.  Bonwit,   (Sup. 

7.  White  V.  Corlies,   (1871)   46  N.  App.  T.  1915)    153  N.  Y.  S.  888. 

Y.  467.  la.  Davidge  v.  Velie,    (County  a. 

8.  Pettibone  v.  Moore,  (Sup.  1894)  1916)  95  Migc.  511,  160  X.  Y.  S, 
75  Hun  461,  57   Stat«  Rep.  363,  27       820, 

K.  y.  S.  456. 


Digitized  by  VjOOQIC 


48  NEW  YORK  LAW  OP  CX>NTRA<jrS  [§  42 

to  purchase  does  not  purport  to  set  out  the  obligations  of  the  seller, 
oral  evidence  is  admissible  to  prove  them,  such  as  a  promise  by  the 
seller  not  to  reduce  his  selling  price  of  the  articles  sold."  On  the 
other  hand,  where  an  order  for  the  purchase  of  an  article,  which 
was  oraUy  accepted  by  the  seller,  on  its  face  purports  to  set  out 
the  obligations  of  both  seller  and  buyer,  oral  evidence  to  vary  its 
terms  is  not  admissible,  such  as  evidence  of  an  oral  warranty  by 
the  seller." 

§  42.  Implieation  of  Acceptance  Gknerally. —  While  acceptance 
must  be  manifested  by  some  appropriate  act,''  it  is  not  necessary 
that  formal  words  of  acceptance  be  employed.  It  is  sufficient  if 
the  language  used  clearly  shows  an  intention  to  accept,  and  is 
treated  and  considered  by  the  parties  as  an  acceptance ; "  and  what- 
ever amounts  to  the  manifestation  of  a  formal  determination  to 
accept,  communicated  to  the  party  making  the  offer,  and  clearly 
indicating  that  the  matter  is  no  longer  left  in  suspense,  is  an 
acceptance  which  will  bind  the  bargain."  Thus  where  a  landlord 
wrote  to  a  tenant  asking  him  if  he  wished  to  renew  the  lease  on 
terms  stated,  similar  to  those  contained  in  a  provision  of  the  lease 
which  gave  a  privilege  of  renewal,  and  the  tenant  replied  that  the 
terms  were  perfectly  satisfactory,  this  was  held  an  acceptance  of 
the  offer  to  renew."  So  where  the  offeree  on  Sept.  9th  wrote  to  the 
offeror,  "  You  may  enter  my  order  for  the  acceptance  of  your  offer 
(till  October  Ist,  time  given  to  conclude  on),"  this  has  been  held  an 
unqualified  acceptance,  the  words  in  parenthesis  being  dmply  a 
reminder  that  the  acceptance  is  sent  within  the  time  limited  in  the 
offer,  and  not  a  statement  that  the  offeree  merely  accepted  the 
privilege  of  finally  accepting  the  offer  by  the  first  of  October."  It 
has  also  been  held,  where  the  terms  of  a  contract  have  been  agreed 
on  generally,   and  a  \^Titten  contract  is  drawn  by  one  party 

13.  Koutledge  v.  Wbrthington  Co.,  Bullock  v.  Cutting,  (Sup.  1913)  165 
(1890)  119  N.  Y.  592,  30  State  Rep.  App.  Div.  825,  140  N.  Y.  S.  686; 
195,  23  N.  E.  nil.  Goodfleld  Realty  Co.  v.  Boden,  (Sup. 

14.  Lamson   Consol.   Store  Service  App.  T.  1909)    116  N.  Y.  S.  703. 
Co.  V.  Hartung,  (Com.  PI.  G.  T.  1892)  17.  O'Neill    v.    James,    (1870)    43 
45  State  Rep.  50,  18  N.  Y.  S.   143,  N.    Y.    84;    Myers   v.    Smith,    (Sup. 
affirmed  on  reargument  46  State  Rep.  1867)    48  Barb.  614. 

191,  19  N.  Y.  S.  233.  18.  Ooodfleld  Realty  Co.  v.  Boden, 

16.  Pomeroy    v.    Newell    (No.    2),  (Sup.   App.   T.    1909)    116  N.  Y.   S. 

(Sup.  1907)   117  App.  Div.  800,  804,  703. 

102  N.  Y.  S.  1098.  18.  O'Neill    v.    James,    (1870)    43 

16.  Crane  v.  Barron,    (Sup.   1906)  N.   Y.   84. 

115  App.  Div.  196,  100  N.  Y.  S.  037; 


Digitized  by  VjOOQIC 


i  43]  ASSENT  GENERALLY  49 

and  sent  to  the  other  and  is  retamed  by  the  latter  with  directions 
that  certain  corrections  be  loade,  that  it  becomes  a  binding  eon- 
tract  immediately  on  the  corrections  being  made  and  the  contract 
returned  and  that  it  cannot  then  be  repudiated  by  the  person 
directing  the  corrections.**  The  language  used  in  accepting  must 
not  be  so  obscure  as  to  leave  in  doubt  whether  it  was  the  inten- 
tion to  accept  unconditionally.  Thus,  where  the  question  arose 
as  to  whether  a  contract  for  the  delivery  of  certain  engines  in 
part  settlement  of  an  indebtedness  was  consummated,  it  appeared 
that  there  existed  a  dispute  as  to  the  amount  of  the  plaintiff's 
claim  against  the  other  party,  and  the  latter  wrote  to  the  plaintiff 
deprecating  the  controversy  and  offering  the  engines  at  a  certain 
price,  and  a  check  for  the  balance.  The  plaintiff  replied, 
reasserting  the  justness  of  his  claim,  and  concluded  as  fol- 
lows: "  You  are  a  good  deal  like  my  wife;  I  have  to  let  her 
have  the  last  say.  I  hope  you  will  tell  the  boys  to  try  and  find 
the  rod  for  the  big  engine;  it  must  be  around  there  some  place. 
Don't  load  the  engines  yet,  for  I  am  too  bu^  to  take  care  of  them 
now."  It  did  not  appear  that  any  check  for  the  balance  had  ever 
been  sent  or  demanded.  It  was  held,  reversing  the  lower  court, 
that  an  acceptance  could  not  be  inferred  from  the  plaintiff's  letter." 
It  has  been  said  that  in  verbal  contracts  very  slight  circumstances, 
if  they  are  intelligible,  such  as  a  nod  of  the  head,  the  shaking  of 
hands,  etc.,  are  sufScient  to  evidence  acceptance  or  assent." 

§  43. Implication   of  Acceptance   Contrary   to   Express 

BefnsaL —  In  so'me  instances,  for  the  purpose  of  relief  by  way  of 
an  action  ex  contractu,  an  assent  may  be  implied  from  conduct, 
though  the  party  may  have  expressly  stated  that  he  will  not  assent.** . 
As  is  shown  later  in  discussing  implied  and  quasi  contracts  the 
case  of  money  obtained  by  extortion,  imposition,  or  deceit,  and  of 
goods  obtained  by  trespass  or  fraud  and  converted  into  money,  are 
familiar  instances  of  the  application  of  the  rule  that  contracts  may 
be  implied  against  the  intention  of  the  parties,  where  justice 
requires  it.  So,  ordinarily,  where  a  yearly  tenant  holds  over  he 
will  be  deemed  at  the  option  of  the  landlord  to  have  renewed  the 

to.  Dike   V.    GJarrett,    (Sup.   G.   T.  22.  Nounenbocker  v.  Hooper,  (Cora. 

1878)   7  Wkly.  Dig.  362.  PI.  1865)  4  E.  D.  Smith  401. 

21.  Maluir  V.  Compton,  (Sup.  1897)  23.  Hazeltine  v.  Weed,    (1878)    73 

J8  App.  Div.  63«,  79  State  Rep.  1126,  N.  Y.    156,   160. 
45  S.  y.  S.   1126. 
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lease  for  another  year,  eren  though  he  disclaims  any  such  inten- 
tion, as  the  law  attaches  this  as  a  consequence  of  the  holding  over.^* 
And  where  a  tenant  is  notified  that  if  he  continues  in  possession 
after  the  termination  of  his  lease  he  will  be  required  to  pay  a 
certain  advanced  rent,  his  holding  over  may  operate  in  law  as  an 
assent  to  pay  the  increased  rent,  though  this  may  not  in  fact  have 
been  his  intention.^^  As  a  general  rule,  however,  the  law  cannot 
imply  that  a  person  has  promised  to  do  that  which  in  express  and 
unequivocal  terms  he  has  refused  to  do.**  "  It  is  quite  essential  to 
implied  as  well  as  express  contracts,  that  there  should  be  some  act 
performed,  or  language  used,  by  both  parties,  from  which  the  con- 
clusion can  be  fairly  drawn  that  their  minds  met  upon  the  conditions 
of  the  agreement.  Most  certainly  if  one  party  expressly  declines 
to  assent  to  the  proposed  terms,  no  inference  can  be  indulged  that 
he  has  assented. ' ' "  Thus,  where  a  storekeeper  held,  under  a  con- 
tract of  hire,  a  carrier  service  attached  to  the  building,  and  was 
notified  that  after  the  expiration  of  his  contract  lie  would  be 
required  to  pay  an  increased  price  for  its  use,  which  he  refused  to 
do,  the  fact  that  he  continued  to  use  the  apparatus,  not  havinsr 
attempted  in  any  way  to  prevent  its  removal  by  the  owner,  cannot 
be  considered  as  an  assent  to  pay  the  increased  price,  as  the  own- 
er's neglect  to  remove  the  apparatus  could  with  equal  reason  be 
considered  an  assent  on  his  part  to  accept  a  lesser  price.** 

§  44.  Silence  aa  Evidencing  Assent  Oenerally. —  It  has  been 
said  that  keeping  silence  under  certain  circumstances  may  be  an 
assent  to  a  proposition."  Thus,  an  assent  to  an  account  rendered 
so  as  to  create  an  account  stated  may  be  inferred  from  silence.** 
And  where  a  buyer  is  notified  by  the  seller  of  the  terms  on  which 
he  is  willing  to  sell,  the  buyer's  receipt  and  acceptance  of  the 
articles  without  objection  will  constitute  an  assent  to  the  terms 

84.  Schuyler  v.  Smith,    (1873)    51  N.   Y.   588,   590,  5  N.   E.   770    (per 

Ni  Y.  309.  Ruger,    Ch.   J.). 

«5.  Despard  v.  Walbridge,   (1867)  ^  **•  V^f ""   ^°"«°J-  Store  ,  Service 

15  N    Y   374  ^°-^-  ^^®'''  <<^*>™-  ^'-  1890)  15  Daly 

«r'J^*    ,  . '          ™.    .     ,,=,o,    ,o  498,  29  Stat*  Rep.  307,  8  N.  Y.  6. 

86.  Hazeltine  v.  Weed,   (1878)    73  335                         *^ 

^n,V^v'fi*'^V-^*^T'T^^^^^*  28.  Hastier     v.    Frith..   ( a.    Err. 

101  N.  Y    586,  5  N.  E.  770;  Lam«on       ^^^^^    g,  ^^.^„^    ^^^    ^g      ^^  ^^^ 

Consol.    Store    Service   Co.    v.    Weil,  ^^^    York,    etc.,    R.    Co.    v.    Pixley, 

(Com.    PI.    1890)     15    Daly   498,    29  (g^p    ^gSS)    19  Barb.  428,  430. 

State  Rep.  807,  8  N.  Y.  S.  336.  30   Spellman  v.  Muehlfeld,   (1901) 

87.  Preston  v.  Hawley,  (1886)  101  166  N.  Y.  245,  59  N.  E.  817. 
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stated.*^  This  is  also  true  where  goods  are  ordered  by  a  merchant 
without  any  agreement  as  to  the  price,  and  the  diipment  of  the 
goods  by  the  seller  is  accompanied  with  an  invoice  stating  the 
price.  In  such  a  case  if  the  buyer  .retains  the  goods  without 
objection  he  is  liable  for  the  invoice  price.**  If,  however,  the 
buyer  has  no  knowledge  of  the  price  the  seller  expects  to  charge  he 
can  be  considered  only  as  agreeing  to  pay  the  reasonable  or  market 
price,  and  this  has  been  held  true  where  the  buyer  sent  a  servant 
for  goods  who  was  notified  by  the  seller  as  to  the  price  but  failed  to 
inform  his  master.**  Where  a  contract  for  the  purchase  of  land 
was  signed  by  the  purchaser  and  sent  to  the  vendor  for  his 
approval,  and  the  contract  as  so  signed  required  the  purchaser  to 
erect  a  mill  on  the  land  and  provided  that  on  the  failure  of  the 
purchaser  to  make  the  required  payments  the  vendor  could  declare 
the  contract  void  and  retain  aU  payments  made  and  improvements 
placed  on  the  land,  and  the  vendor  made  alterations  in  the  contract 
by  inserting  the  words  "  fixtures  and  machinery  "  after  the  word 
"  improvements,"  and  returned  it  to  the  purchaser,  it  was  held 
that  the  purchaser's  acquiescence  in  the  contract  as  so  altered, 
and  his  occupation  and  improvement  of  the  land,  constituted  an 
acceptance  and  assent  thereto  rendering  it  binding  on  him.*^  A 
similar  view  was  taken  where  the  buyer  of  goods  signed  duplicate 
contracts  of  purchase  and  left  them  with  the  seller,  and  the  latter 
altered  the  provision  as  to  the  time  of  delivery  and  sent  the  con- 
tract so  altered  to  the  buyer,  who  retained  it  without  objection, 
and  received  and  paid  for  a  part  of  the  goods,  which  were  delivered 
after  the  time  specified  in  the  original  contract,  and  it  was  held 
that  the  buyer  was  bound  by  the  contract  as  altered.**  The  mere 
fact  that  a  person  has  knowledge  that  a  third  person  has  purchased 
proi)erty  and  agreed  to  give  the  former's  notes  to  the  seller  for 
the  price  creates  no  contractual  liajbility  on  his  part  to  the  seller 
for  the  price.** 

SI.  Dent  V.  North  American  Steam-  33.  Booth  v.  Bierce,  (1868)   38  N. 

■hip  Co.,  (1872)  49  N.  Y.  390;  Doerr  Y.  463,  reversing  40  Barb.  114. 

V.  Woola^,    (Com.   PI.  G.  T.   1889)  34.  Church      v.      Lapham,      (Sup. 

6  N.  Y.  S.  44T,  25  State  Rep.  674,  1904)   94  App.  Div.  550,  88  N.  Y.  S. 

Keaigament  denied   15  Daly  284,  28  222. 

State   Rep.    401,    7    N.    Y.    S.    662;  85.  Tilt  v.  La  Salle  Silk  Mfg.  Co., 

Brigham  v.  Fiah,    (Sup.  G.  T.  1885)  (Com.  PI.  1813)   5  Daly  19. 

21  Wkly.  Dig.  531.  36.  Fitch   v.   Dedericlc,    (1867)    37 

SS.  Metropolitan  Mfg.  Co.  v.  Dun-  N.  Y.  225. 
ning,    (Snp.    1886)    41    Hun    638,   2 
SUte  Rep.  71 L 
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§  45. Effect  of  Silence  Where  Contract  Is  Wholly  Execu- 
tory.— ^As  a  general  rule,  where  the  contract  is  wholly  executory 
the  circumstances  must  be  very  peculiar  under  which  an  accept- 
ance may  be  inferred  from  silence  merely.  In  such  cases  silence 
can  operate  ordinarily  as  an  acceptance  only  by  way  of  estoppel, 
and  to  raise  an  estoppel  from  silence  there  must  hare  been  some 
duty  to  speak,  and  the  failure  to  do  so  must  have  oi>erated  to  mis- 
lead, and  generally  a  person  is  under  no  obligation  to  do  or  say 
anything  concerning  a  proposal  which  he  does  not  choose  to  accept.*^ 
Thus  if  an  offer  is  made  by  letter,  the  mere  failure  of  the  offeree  to 
reply  to  the  letter  cannot  itself  be  considered  an  acceptance,**  and 
the  failure  of  a  fire  insurance  company  to  reply  to  an  application 
for  insurance  raises  no  presumption  of  its  acceptance.**  So  where 
an  order  for  the  purchase  of  goods  is  taken  by  an  agent,  subject  to 
approval  by  his  principal,  acceptance  and  approval  of  the  order 
cannot  be  inferred  simply  from  the  silence  of  the  principal,**  and 
this  has  been  held  true  though  a  bill  of  sale  of  property  to  be  taken 
in  exchange  accompanies  the  order."  "Where  a  buyer  makes  an  offer 
by  mail  and  the  seller  replies  with  a  counter  proposal,  the  mere 
act  of  the  buyer  in  putting  the  counter  proposal  away  is  not  an 
acceptance,  as  such  proposal  requires  an  affirmative  acceptance  to 
the  same  extent  as  the  original  offer.**  So  where  a  dispute  has 
arisen  between  parties  and  an  offer  of  settlement  is  made  by  one, 
the  silence  of  the  other  cannot  ordinarily  amount  to  an  assent  to 
such  offer;**  and  if  the  offer  of  settlement  is  met  by  a  counter 
proposition  an  acceptance  of  the  latter  cannot  be  presumed  from 
silence  on  the  part  of  the  party  making  the  first  offer,  though 
there  was  a  mental  determination  on  his  part  to  accept  the  modi- 
fied proposition."  Similarly  where  an  offer  to  sell  was  made  by 
telegram  in  response  to  a  request  by  the  buyer,  and  the  buyer's 
reply  accepting  the  offer  did  not  conform  to  the  offer,  the  seller's 

87.  More  v.  New  York  Bowery  F.  41.  Simpson  v.  J.  I.  Case  Threshing 

Ins.  Ck).,   (1892)    130  N.  Y.  637,  42  Mach.  Co.,    (Snp.  Sp.  T.  1918)    170 

State  Hep.  543,  29  N.  E.  757.  N.  Y.  S.  166. 

38.  Thedford  v.  Herbert,  (Sup.  4S.  Drucker  v.  Oppenheimer,  (Sup. 
1907)  118  App.  Div.  181,  102  N.  .Y.  App.  T.  1917)  165  N.  Y.  S.  084.  See 
S.   1083.  also    Warner    Mfg.    Co.    v.    Jacobs, 

39.  More  v.  New  York  Bowery  F.  (Sup.  App.  T.  1919)  177  N.  Y.  S. 
Ins.  Co.,   (1802)    130  N.  Y.  537,  42  183. 

State  Rep.  543,  29  N.  E.  757.  43.  Moran    v.    Standard    Oil    Co., 

40.  Simpson  v.  J.  I.  Case  Threshing  (1914)  211  N.  Y.  187,  105  N.  E.  217. 
Mach.  Co.,  (Snp.  Sp.  T.  1918)  170  44.  Nundy  v.  Matthews,  (Sup. 
N.   Y.    S.    166.  1884)   34  Hun  74. 
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acceptance  of  the  reply  as  a  counter  proposition  cannot  be  inferred 
from  his  silenee.^^  It  has  been  held,  where  an  application  for  space 
in  an  exhibition  building,  accompanied  by  the  payment  of  an 
entrance  fee,  was  made  on  a  blank  furnished  by  the  party  conduct- 
ing the  exhibition,  it  being  expressly  stipulated  in  the  application 
that  the  party  to  whom  it  was  made  had  the  right  to  reject  it,  that 
his  mere  failure  to  notify  the  applicant  whether  or  not  the  appli- 
cation was  accepted  could  not  be  considered  an  acceptance,  as  he 
did  not  assume  the  duty  of  informing  applicants  whose  applica- 
tions were  not  accepted  of  the  fact  before  he  was  called  on  for  the 
information.**  Where  a  buyer  in  pursuance  of  previous  oral  nego- 
tiations sent  to  the  seller  duplicate  contracts  for  a  purchase  of 
goods,  one  to  be  retained  and  the  other  executed  and  returned  to 
the  buyer,  and  t^e  seller  altered  the  duplicate  signed  by  him  and 
returned  it  to  the  buyer,  the  act  of  the  buyer  in  placing  the  con- 
tract in  his  safe  has  been  held  not  such  an  acceptance  of  the  sell- 
er's counter  proposal  resulting  from  the  alteration  as  to  render 
the  contract  as  altered  binding  on  the  seller." 

§  46.  Acting  on  Offer  as  Acceptance  OeneraUy. —  Though  the 
contract  or  offer  is  unilateral  in  form  and  signed  by  the  promisor 
only,  it  may  become  a  binding  contract  when  the  promisee  receives 
the  instrument  so  signed  and  acts  on  it,**  and  he  may  thus  render 
the  contract  binding  not  only  on  the  offeror  but  on  himself  as  well.** 
And  as  a  general  rule,  if  an  offer  is  made  by  one  person  accom- 
panied by  a  promise,  a  voluntary  perforpance  by  the  person  to 
whom  the  offer  is  made,  before  the  offer  is  withdrawn,  constitutes 
an  acceptance  and  furnishes  the  consideration  necessary  to  render 
the  promise  of  the  offeror  binding  on  him.^    In  other  words,  a 

45.  Wood  T.  Ellsworth,  (Sup.  App.  108  N.  Y.  434,  13  State  Bep.  809, 
T.  1904)  45  Misc.  584,  91  N.  Y.  S.  24.  15  N.  E.  706. 

46.  Donuth  v.  American  Institute,  50.  Lamoreux  v.  Gould,  (1862)  7 
(1878)  75  N.  Y.  502,  affirming  42  N.  Y.  349;  White  v.  Baxter,  (1877) 
Snper.  Ct  33«.  71  N.  Y.  254,  affirming  41  Super.  Ct. 

47.  Drucker  V.  Oppenheimer,  (Sup.  358;  Marie  v.  Garrison,  (1880)  83 
App.  T.  1917)  166  N.  Y.  S.  284.  N.  Y.  14,  26;  Cox  v.  Stokes,  (1898) 

4S.  Lord  V.  Cronin,  (1897)   164  N.  156  N.   Y.   491,  505,  51   N.  E  316; 

Y.  172,  47  K.  E.  1088;  Wayne,  etc.,  Robb   v.    Washington,   etc.,    College, 

Institute  r.  Smith,    (Sup.   1861)    36  (Sup.   1906)    103  App.  Dir.  327,  93 

Barb.  576;  Beardsley  v.  Davis,  (Sup.  N.    Y.    S.    92,    modified    on    other 

1868)  52  Barb.  159.    See  also  Beck  v.  matters,  185  N.  Y.  485,  78  N.  E.  359; 

Bonwit,    (Sup.    App.    T.    1915)     163  American  Woolen  Co.  v.  Moskowitz, 

V.  Y.  S.  888.  (Sup.  1913)    159  App.  Div.  382,  144 

«.  P^k   V.    Preston,    (Sup.   G.  T.  N.    Y.   S.   632;    New   York,   etc.,   R. 

1885)    22    Wldy.    Dig-    369,   aflirmed  Co.  v.  Pixley,   (Sup.  Sp.  T.  1853)   19 
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request  followed  by  performance  is  sofBcient,  and  mutual  promises 
at  the  time  are  not  essential,  unless  it  was  the  understanding  that 
the  promisor  was  not  to  be  bound,  except  on  the  condition  that  the 
other  party  enter  into  an  immediate  and  reciprocal  obligation  to  do 
the  thing  requested."  As  said  by  Bapallo,  J. :  "  When  one,  acting 
on  the  faith  of  a  promise,  performs  the  condition  upon  which  the 
promise  was  made,  the  promise  attaches  to  the  consideration  so 
performed,  and  renders  the  promisor  liable.  After  the  promisor 
has  had  the  benefit  of  the  consideration  for  which  he  bargained, 
it  is  no  defense  to  say  that  the  promisee  was  not  bound  by  the  con- 
tract to  do  the  act."" 

§  47. •  Application  of  Oenoral  Bule  as  to  Acting  on  OfTer. — 

If  a  creditor  is  requested  by  his  debtor  to  extend  the  time  of  pay- 
ment, and  a  third  person  undertakes  in  consideration  of  forbear- 
ance to  become  liable  as  surety  or  otherwise,  and  the  creditor  does 
in  fact  forbear  in  reliance  on  the  undertaking,  though  he  enters 
into  no  enforceable  agreement  to  do  so,  his  acquiescence  in  the 
request  and  an  actual  forbearance  in  consequence  thereof  constilute 
an  acceptance  of  and  furnish  a  good  consideration  for  the  col- 
lateral agreement.**  The  same  principle  has  been  applied  where  an 
application  for  the  issuance  of  a  surety  bond  contains  a  promise 
by  the  applicant  to  pay  certain  premiums  in  consideration  of  the 
issuance  of  the  bond,  and  in  reliance  thereon  the  bond  is  issued ;  ** 
where  a  person  in  consideration  of  the  offeree's  making  a  sale  of 
his  property  at  a  price  less  than  he  asked  promises  to  pay  him  an 
additional  sum,  and  in  reliance  thereon  the  sale  is  made;"  and 
where  an  order  or  offer  for  the  purchase  of  merchandise  is  sent 
to  a  merchant  and  the  order  is  filled  by  a  shipment  of  the  goods." 
In  the  latter  instance,  the  order  must,  however,  be  filled  in  accord- 
Barb.  428;  Wilkinson  v.  Chamber  6*.  Wbite  ▼.  Baxter,  (1877)  71 
of  Commerce,   (Sup.  Tr.  T.  1911)   73       N.  Y.  264,  280. 

Misc.    141,    130  N.  Y.    S.   676.     See  63.  Strong  y.  Sheffield,  (1896)   144 

also  Baker  v.  Angell,  (Sup.  G.  T.  N.  Y.  392,  63  State  Kep.  101,  39  N. 
1887)   12  State  Rep.  406.    As  to  the       E.  330. 

necessity  for  mutuality  in  bilateral  64.  Aetna  Indemnity  Co.  v.  Ryan, 

contracts,  see  infra,  section  316;  and       (Sup.  App.  T.    1907)    53   Misc.   614, 
as  regards  the  effect  of  performance       103  N.  Y.  S.  7^. 
of  the  conditions  of  an  offer  as  fur'  66.  Wilkinson  v.  Chamber  of  Com- 

Dishing  a  consideration,  see  infra,  merce,  (Sup.  Tr.  T.  1911)  73  Misc. 
section  321  et  eeq.  141,  130  N.  Y.  S.  676. 

61.  Strong  v.  Sheffield,  (1896)   144  66.   Grant  v.  Griffith,  (Sup.  1890)  39 

N.  Y.  392,  63  State  Rep.  701,  39  N.  App.  Div.  107,66  N.Y.S.  7«1.  affirmed 
R  330.  166  N.  Y.  636  mem.,  69  N.  E.  1123. 
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ance  with  its  terms.  Thus,  if  an  order  for  merchandise  is  given 
with  directions  for  shipment  on  March  1st,  a  shipment  about  the 
middle  of  February  cannot  operate  as  an  acceptance,  as  it  does 
not  conform  to  the  order."  In  case  of  a  guaranty  or  letter  of 
credit,  if  the  person  to  whom  the  letter  is  directed  extends  the  credit 
requested,  there  immediately  arises  a  contract  binding  on  the 
writer  of  the  letter,"  and  in  case  of  a  promise  to  answer  for  the 
price  of  goods  if  sold  to  another,  acting  on  the  promise  and  selling 
the  goods  to  such  third  person  constitute  an  acceptance  without 
notice  to  the  promisor.^  And  it  has  been  held  that  the  fact  that 
the  person  to  whom  the  guaranty  runs  sent  for  execution  by  the 
guarantor  a  more  formal  contract  of  guaranty  does  not  prevent 
his  acting  on  the  guarantor's  offer  from  constituting  an  acceptance, 
even  though  the  formal  contract  so  sent  for  execution  contains 
provisions  not  contained  in  the  original  contract.***  If  a  person 
is  requested  to  indorse  the  notes  of  another  for  a  certain  amount 
in  order  to  secure  their  discount  by  a  bank  making  such  request, 
and  he  promises  to  do  so,  and  on  the  faith  of  such  promise  the 
notes  are  discounted  by  the  bank,  it  would  aeem  that  this  itself 
is  an  acceptance  of  the  offer  to  indorse  making  the  promise  bind- 
ing; but  where  the  person  of  whom  the  request  was  made  replied 
that  he  would  not  indorse  to  the  amount  asked  but  would  to  a  lesser 
amount,  it  has  been  held  that  as  this  offer  was  variant  from  the 
request,  notice  of  its  acceptance  must  be  given  the  promisor  to 
make  the  promise  binding  on  him,  and  that  the  mere  act  of  the 
bank  in  discounting  a  note  for  the  lesser  amount  does  not  itself 
constitute  an  acceptance."  The  offer  or  promise  of  guaranty  may 
be  so  worded  as  to  require  notice  of  its  acceptance  to  be  given  the 
guarantor."  Where  an  offer  is  made  to  the  public,  the  acting 
thereon  and  performing  the  conditions  of  the  offer  may  constitute 
an  acceptance.  Thus  where  a  manufacturer  of  automobiles  made 
an  offer  to  share  certain  profits  with  purchasers  of  its  cars,  pro- 

57.  D«Tidge  v.  Velie,   (County  Ct.  60.  American  Woolen  Co.  v.  Moe- 
1916)  95  Misc.  511,  160  K.  Y.  S.  820.  kowitz,    (Sup.   1913)    159  App.  Biv. 

58.  Union  Bank  r.  Coster,   (1850)  382,  144  X.  Y.  S.  532,  reversing  140 
3  S.  Y.  203;   Douglass  v.  Howland,  N.  Y.  S.  622. 

(Sop.  1840)    24  Wend.  35,  49.  61.  Greenwich  Bank  v.  Oppenheim, 

96.  American   Woolen  Co.  t.  Mos-  (Sup.  1909)    133  App.  Div.  586,  118 

kowitr,   (Sup.    1913)    159  App.  Div.  N.  Y.  8.  297. 

382,  144  X.   Y.   3.  532;   Drucker  v.  6S.  Stafford  v.  Low,    (Sup.   1819) 

Heyi-Dis,    (Sup.    App.   T.    1906)    52  16  Johns.  67. 
Fisc.  142,  101   N.  Y.  S.  796. 
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vided  a  minimum  number  of  cars  were  sold,  the  purchase  of  one 
of  its  cars  was  held  an  acceptance  of  the  offer,  giving  rise  to  a 
contriuit  binding  on  the  manufacturer.**  The  acceptance  by  per- 
formance does  not  relate  back  to  the  time  of  the  offer  but  consum- 
mates the  contract  only  as  of  the  time  of  such  performance.*^ 

§  48. Limitation  of  Bnle  ai  to  Acting  on  Offer. —  Where 

acting  on  an  offer  is  relied  on  as  an  acceptance,  it  must  in  itself 
be  such  as  indicates  an  acceptance  independent  of  the  offeree's 
mental  determination.**  Thus  the  plaintiff,  a  builder,  received 
a  note  from  the  defendants  making  an  offer  for  work  to  be  done 
and  materials  to  be  furnished  by  him  in  fitting  up  offices  for  the 
defendants ;  and  without  reply,  the  plaintiff  immediately  purchased 
lumber  for  the  work  and  started  to  prepare  it  for  use ;  the  defend- 
ants thereafter  withdrew  their  offer.  It  was  held  that  the  pur- 
chase of  and  work  on  the  lumber  were  not  acts  indicative  to  the 
defendants  of  acceptance,  as  they  were  appropriate  for  any  other 
like  work,  and  that  therefore  there  was  no  acceptance  before  the 
withdrawal  of  the  offer.'*  It  is  necessary,  in  order  that  acting  on 
a  promise  or  offer  may  work  as  an  acceptance,  that  the  action 
constitute  a  full  performance  on  the  part  of  the  promisee  or  impose 
on  him  the  duty  to  perform  fully,  and  thereby  remove  any  objec- 
tion to  want  of  mutuality.'"  Thus,  where  goods  are  ordered  to 
be  delivered  in  instalments  the  mere  delivery  of  one  or  more 
instalments  cannot  be  considered  an  acceptance  of  the  order  as 
a  whole,  so  as  to  give  rise  to  an  executory  contract  of  sale  for  the 
amount  of  the  entire  order,  and  thereby  prevent  the  buyer  from 
countermanding  his  order  to  the  extent  that  it  has  not  been  filed.** 
It  has  been  held,  where  a  person  offers  to  become  surety  for  the 
debt  of  another  in  consideration  of  the  creditor's  receiving  pay- 
ment of  a  part  of  the  debt  in  discharge  of  the  whole,  pajTnent  to 
be  made  at  a  certain  date  in  the  future,  that  mere  silence  on  the 
part  of  the  creditor  and  failure  to  take  any  steps  to  enforce  pay- 
ment of  the  debt  until  after  the  time  fixed  cannot  be  considered 

63.  Ford  v.  Ford  Motor  Co.,  (Sup.  65.  White   v.    Corlies,    (1871)    46 
1917)  181  App.  Div.  28,  168  N.  Y.  S.       N.  Y.  467. 

170.  66.  White    v.    Corlies,    (1871)    46 

64.  Grant  v.  Griffith.   (Sup.  19W)  'er/Nundy     v.     Matthews.     (Sup. 
39  App.  Kv.   107.  56  N.  Y.  S.  791.       ]  994)   34  Htin  74. 

affirmed    165    N.    Y.    636    mem.,    69  e8.  Auto    Spring    Repairer   Co.   v. 

N.  E.   1123.     '^   also  Douglass   v.  Mutual  Auto  Accessories  Co.,   (Sup. 

Howland,   (Sup.  1840)   24  Wend.  36,  App.    T.    1911)    72    Misc.    402,    130 

61,  explaining  earlier  cases.  K.  Y.  S.  140. 
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an  acceptance  of  the  offer,  as  they  would  impose  no  obligation  on 
the  part  of  the  creditor  to  accept  part  payment  in  full  satisfac- 
tion.** The  same  principle  has  been  applied  where  an  order  was 
given  for  advertising  in  a  paper  or  magazine  for  a  stated  period, 
and  the  advertisement  was  published  for  a  part  of  the  time  after 
which  the  advertiser  directed  its  discontinuance.'*  On  the  other 
hand,  on  the  theory  that  communicated  acceptance  may  be  predi- 
cated on  some  overt  act  on  the  part  of  the  person  to  whom  the 
offer  is  made,  provided  the  person  making  the  offer  expressly  or 
impliedly  intimates  that  it  would  be  sufficient  to  act  on  his  pro- 
posal without  directly  communicating  acceptance  of  it  to  himself, 
it  has  been  held,  where  an  order  is  taken  by  a  solicitor  of  the 
publisher,  calling  for  the  publication  of  an  advertisement  for 
a  stated  time  under  an  entire  contract,  that  the  beginning  of  the 
publication  of  the  advertisement  and  knowledge  thereof  on  the 
part  of  the  advertiser  show  an  acceptance  of  his  offer  rendering 
the  contract  binding  on  him,  and  he  has  thereafter  no  right  to 
terminate  the  contract.'^  It  has  been  said  in  reference  to  such 
a  transaction  that  "  the  part  performance  of  an  order  for  a 
definite  number  of  insertions  and  for  a  definite  amount  necessarily 
implies  an  acceptance  and  an  agreement  to  complete,  as,  unless 
completed,  nothing  would  be  earned."" 

§  49.  Acknowledgment  of  Order  or  Offer. —  Where  an  order  for 
goods  or  merchandise  is  sent  by  one  merchant  to  another,  formal 
words  of  acceptance  are  not  required;  words  indicating  an  inten- 
tion to  accept  and  so  treated  by  the  parties  are  sufficient.'*  Thus 
where  an  order  for  lumber  of  specified  sizes  is  sent,  a  letter 

6&.  Nundy     v.     Matthews,     (Sap.  It  is  to  be  noted,  however,  in  this 

1884)  34  Hnn  74.  case  that  the  order  contained  under 

70.  White  v.  Kingston  Motor  Car  the  headline  "  Important "  a  direc- 
Co.,  (Sap.  App.  T.  1910)  69  Misc.  tion  to  the  publisher  that  "if  rate 
627,  126  N.  Y.  S.  150.  or  space  is  incorrect  write  us  at  once, 

71.  Hendell  v.  Willyoang,  (Sup.  and  we  will  be  governed  according  to 
App.  T.  1903)  4a,  Misc.  210,  85  "S.  your  accepUnce.  Copies  of  each 
Y.  S.  647.  See  also  North  Side  News  publication  must  be  forwarded  same 
Co.  V.  Cypress,  (Sup.  App.  T.  1912)  day  adv.  appears."  This  itself  would 
75  Miac.  129,  132  N.  Y.  S.  806;  Post  seem  to  be  a  very  strong  implioa- 
▼.  Frank,  (Sup.  App.  T.  1912)  76  tion  that  no  further  notice  of  the 
Misc.  130,  132  N.  Y.  S.  807,  di»-  acceptance  of  the  order  was  required 
tingniahing  White  v.  Kingston  Motor  or  contemplated. 

Car   Co.,    (Sup.    App.    T.    1910)    69  73.  Crane  v.  Barrow,   (Sup.  1906) 

Misc.  627,   126  N.   Y.  S.   160.  115  App.  Div.  196,  37  Civ.  Pro.  350, 

71  Poet  V.  Frank,   (Sup.  App.  T.  100  N.  Y.  8.  937. 
1912)  75  Misc.  130,  182  N.  Y.  S.  807. 
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acknowledging  the  order,  stating  that  it  had  been  sent  to  the 
mills  with  instmctions  to  commence  cutting  at  once  and  that  the 
lumber  will  be  shipped  by  a  certain  carrier  unless  other  instruc- 
tions are  given,  has  been  held  an  acceptance  of  the  order,  having 
been  so  treated  bythe  parties.'*  On  the  other  hand,  the  acknowledg- 
ment of  an  order  and  the  statement  that  it  will  receive  proper 
attention  or  the  best  attention,  or  the  like,  are  regarded  as  a  mere 
notification  that  the  order  will  be  taken  under  consideration.  The 
only  obligation  which  can  reasonably  be  implied  from  such  an 
answer  is  that  the  seller  will  give  the  order  due  consideration,  for 
the  purpose  of  ultimately  determining  whether  it  will  be  accepted 
or  not.'*  Such  an  acknowledgment,  therefore,  does  not  preclude 
the  buyer  from  withdrawing  his  order,'*  nor  does  it  impose  lia- 
bility on  the  seller  to  fill  the  order."  So  a  letter  from  a  merchant, 
to  whom  an  order  has  been  transmitted  for  the  purchase  of  goods, 
acknowledging  its  receipt  and  directing  the  buyer  to  call  in  refer- 
ence thereto,  cannot  be  considered  an  acceptance  of  the  order." 
The  view  has  been  expressed,  where  a  letter  was  written  by  a 
merchant  to  a  manufacturer  stating  the  quantity  of  goods  he 
expected  to  need  during  a  certain  time  and  that  if  the  full  amount 
was  not  ordered  in  the  time  specified  further  orders  would  be 
given  until  the  quantity  was  exhausted,  and  also  stating  that  he 
hoped  that  the  manufacturer  would  be  able  to  fill  all  orders,  and 
a  reply  was  sent  saying  that  the  order  had  been  entered  and  that 
the  writer  did  not  think  that  there  would  be  any  difficulty  in  keep- 
ing the  merchant  supplied  if  reasonable  opportunity  was  given 
the  writer  to  prepare  —  that  this  was  not  an  acceptance  of  the 
offer  to  purchase  the  quantity  stated  in  the  merchant's  letter. 
Irrespective,  however,  of  whether  this  was  so  or  not,  it  was  hdd 
that  no  contract  was  created,  because  the  reply  was  in  other  respects 
ineffectual,  as  variant  from  the  order  in  regard  to  the  time  of 
delivery.'* 

74.  Crane  v.  Barrow,   (Sup.  1900)  77.  Van    Keoren   v.   Boomer,   etc., 

116  App.  Div.  196,  37  Civ.  Pro.  350,  Press  Co.,  (Sup.  1911)   143  App.  I>iT. 

100  N.  Y.  S.  937.  785,  128  N.  Y.  S.  306. 

76.  Van   Keuren   t.    Boomer,   etc.,  78.  Waxelbaunt   v.  Sdiloas,    (Sap. 

Press  Co.,  (Sup.  1911)  143  App.  Div.  1909)   131  App.  Div.  826,  116  N.  Y. 

785,   128  N.  Y.  S.  306.  S.  42. 

76.  National  Casli  Register  Co.  v.  79.  Sidney  Glass  Works  v.  Bamee, 

McCann,  (Sup.  Tr.  T.  1913)  80  Miec.  (Sup.   1895)    86  Hun   374,  67   State 

165,  140  N.  Y.  S.  916,  affirmed  160  Rep.  221,  33  N.  Y.  S.  608. 
App.  Div.  912  mem.,  145  N.  Y.  S.  1135. 
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§  50.  Signature  of  PromiBee  to  Unilateral  Contract. —  The 
signatare  of  the  promisee  to  a  writing  in  the  form  of  an  offer  or 
onilateral  contract  may  be  su£Scient  to  evidence  his  acceptance  if 
what  he  has  assented  to  can  be  reasonably  and  intelligibly  inferred 
from  the  writing.'*'  And  in  a  number  of  cases  involving  a  contract 
unilateral  in  form,  for  the  purchase  of  property  or  for  the  rendition 
of  services,  under  which  the  promisor  promises  to  make  the  pur- 
chase or  render  the  services,  it  has  been  held  that  the  other  party's 
signature  suf&ciently  evidenced  his  acceptance  of  the  offer  and 
thereby  imposed  on  him  a  reciprocal  agreement  to  sell  or  employ ; " 
as  where  the  writing  is  itself  designated  as  an  "  agreement,"  and 
one  party  "  agrees  "  to  make  the  purchase  or  render  the  services, 
as  the  word  **  agreement  "  or  "  agrees  "  connotes  a  mutual  obliga- 
tion." If,  however,  the  contract  is  purely  unilateral  in  form, 
imposing  no  obligation  on  the  promisee,  as  in  case  of  options,  his 
signature  cannot  itself  import  an  acceptance  and  create  the  re- 
sultant mutuality  of  obligation.'* 

§  51.  Comnranicatitni  of  Acceptance  G^enerally. —  As  a  general 
role  the  acceptance  must  be  communicated  to  the  offeror  or  his 
duly  authorized  agent,  or  at  least  it  must  be  placed  in  the  way  of 
communication  to  the  offeror  by  a  means  of  conuaunication 
recognized  or  authorized  by  him.  To  make  a  valid  contract  it  is 
not  only  necessary  that  the  minds  of  the  contracting  parties  should 
meet  on  the  subject  of  the  contract  but  they  must  communicate 
that  fact  to  each  other  so  that  both  parties  may  know  that  their 
minds  do  meet."    Therefore,  where  an  order  for  goods  is  sent  by 

SOi  Moran    t.    Standard    Oil    Co.,  83.  Booth  v.  Milliken,  (Sup.  1908) 

(1914)    211    N.    y.    187,   105    N.    E.  127  App.  Div.  622,  111  N.  Y.  S.  7»l, 

217;  Konnenbocker  v.  Hooper,  (Com.  afiirmed  194  N.  Y.  663  mem.,  87  N.  E. 

PL  1855)   4  E.  D.  Smith  401.  1115;    Dittenfass  v.   Horsley,    (Sup. 

8L  Moran    v.    Standard    Oil    Co.,  1917)    177  App.  Div.  143,  163  N.  Y. 

(1914)    211    N.    Y.   187,   106  N.   E.  6.  626. 

217;  Moskowitav.  White,  (Sup.  App.  84.  White   v.   Corliee,    (1871)    46 

T.  1917)  166  N.  Y.  a  16.  N.  Y.  467;  Greenwich  Bank  v.  Oppen- 

81  Benedict  v.  Pinous,  (1008)  191  heim,    (Sup.    1900)    133    App.    Div. 

N.  Y.  377,  84  N.  E.  284;  Moran  t.  686,  118  N.  Y.  S.  297;  Hamilton  v. 

Standard  (Ml  Co.,   (1914)   211  N.  Y.  Patrick,    (Sup.    1891)    62    Hun    74, 

187.   105    K.    E.    217;    Richards   v.  41    State    Rep.    770,    16    N.    Y.    S. 

Edi<i,    (Sup.    1883)    17    Barb.    260.  678,  aflSrmed   149  N.   Y.   680  mem.. 

See  infra,  section  316,  as  to  mutu-  43    N.    E.    087;    Ehrlich   v.    Adomg, 

•litf  of    obligation    generally;    and  (Super.  G.  T.  1803)  4  Misc.  614  mem., 

wpeeiadly  as  regards  the  implication  53  State  Rep.  688,  23  N.  Y.  S.  1163; 

of  a  matnal  promise  from  the  use  of  White   v.   Kingston    Motor   Car   Co., 

the  term  "agree"  or  the   like,   see  (Sup.  App.  T.   1910)    60  Misc.  627, 

Infra,  section  316.  126  N.  Y.  S.  150;  Simpson  v.  J.  T. 
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one  merchant  to  another  the  mere  fact  that  the  party  receiving  the 
offer  writes  thereon  the  letters  "  O  K  "  or  his  initials  does  not 
itself  evidence  an  acceptance  of  the  order."  Likewise  where  an 
order  for  advertising  is  given  to  an  association  publishing  a 
periodical,  and  it  provides  that  the  order  shall  not  be  binding  until 
accepted  by  a  certain  committee,  notice  of  acceptance  by  such 
committee  must  be  given  the  offeror."  On  the  other  hand,  it  is 
not  always  essential  that  notice  of  the  acceptance  in  fact  reach  the 
offeror,  if  the  offeree  by  an  overt  act  has  signified  his  acceptance 
and  has  placed  the  information  with  respect  thereto  in  the  way 
of  communication  to  the  offeror  by  a  means  recognized  and  sanc- 
tioned by  the  latter."  As  said  by  Marcy,  J.:  "Anything  that 
shall  amount  to  a  manifestation  of  a  formed  determination  to 
accept,  communicated  or  put  in  the  proper  way  to  be  communicated 
to  the  party  making  the  offer,  would  doubtless  complete  the  con- 
tract."** This  rule  finds  its  most  frequent  application  in  cases 
where  the  acceptance  is  by  mail  or  telegram.**  It  is  not,  how- 
ever, limited  to  such  cases.  Thus,  in  a  case  it  appeared  that  a 
theatrical  manager  sent  duplicate  copies  of  an  employment  con- 
tract to  an  actress,  with  directions  that  if  she  desired  to  accept 
to  sign  one  of  the  copies  and  return  it  to  the  offeror,  and  she 
deposited  a  signed  copy  in  the  letter  box  at  the  offeror's  theater 
usually  used  for  such  purpose.  It  was  held  that  this  was  a 
sufScient  communication  to  the  offeror  of  the  acceptance  by  the 
offeree,  though  in  fact  he  may  not  have  received  the  acceptance.** 
If  the  offer  is  made  by  other  means  than  a  direct  communication 
from  the  offeror  to  the  offeree,  and  no  method  of  communicating 

Case  Thrediing  Msch.  Co.,  (Sup.  Sp.  Co.,    (Sup.  App.  T.   1910)    6»  Misc. 

T.    1918)    170  N.  Y.  S.   166;   Howe  627,  126  N.  Y.  S.  150. 

Scale  Co.  V.  Wolf sliaut,  (Sup.  App.  T.  87.  Howard    v.    Daly,    (1875)     61 

1918)    170  N.    Y.   S.   943;    Frith  v.  N.  Y.  362;  Morrison  v.  Tualca,   (Sup. 

Lawrence,   (Chan.  Ct.  1829)   1  Paige  ^PP-  T-  1908)   113  N   Y.  S  611. 

Ai,A     ..„„-=«j    ™    «+K^,   ^»...j<i    A  '*•  Mactier    v.    Fnth,      Ct.    Err. 

^'/r/^-fT         Pvr     f^..  1830)    6  Wend.   103,  119. 

Wend.  103:  Britton  v.  Phillips,  (Sup  „'  „       t  -n      ■             *• 

/-I   fn   -.oan!  <»^  TT        T>_  -lit              *^  89.  See   following   sections. 

G.  T.  1862)  24  How.  Pr.  111.  ^  ^^^^^^^  ^  D^^^  ^Ig^g,   gj  jj 

85.  Hempetone  v.  Koehler,  (Sup.  y.  362.  It  was  further  held  in  this 
App.  T.  1910)  125  N.  Y.  S.  1094.  case  that  the  facts  were  sufficient  to 
See  also  Howe  Scale  Co.  v.  Wolf-  sustain  a  finding  of  fact  that  the 
shaut,  (Sup.  App.  T.  1918)  170  N.  acceptance  was  received  by  the 
Y.  S.  943.  offeror  though  he  denied  in  his  teati- 

86.  White  v.  Kingston  Motor  Car  mony  that  this  was  so. 
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the  acceptance  is  specified,  it  seems  that  the  offeree  may  use  the 
same  means  of  communication  adopted  by  the  offeror.*^ 

§  52. Conmuuiicatioii  by  Mail  or  Telegram  Oenerally. — 

Where  an  acceptance  by  mail,  irrespective  of  the  manner  in  which 
the  offer  is  made,  is  authorized  by  the  offer,  the  contract  is  con- 
summated on  the  due  mailing  of  the  letter."  The  sending  of  the 
letter  accepting  the  offer  is  regarded  as  an  acceptance,  because 
it  is  an  overt  act,  clearly  manifesting  the  intention  of  the  party 
sending  it  to  close  the  offer  of  him  to  whom  it  is  sent,  and  thus 
making  the  meeting  of  the  minds  which  is  necessary  to  constitute 
a  contract.**  Where  the  offeror  and  the  offeree  live  in  different 
states  and  their  communications  are  by  letter  or  telegram,  and 
acceptance  by  this  means  is  authorized,  the  place  of  contract  is 
in  the  state  where  the  acceptance  takes  place,  that  is,  the  state 
where  the  final  acceptance  is  dispatched."  And  its  effect  as  an 
acceptance  is  governed  by  the  law  of  the  place  from  which  the 
acceptance  is  sent.** 

§  53. Implied  Authorization  for  Acceptance  by  Blail  or 

Tdegram. — ^Applying  the  rule  announced  in  the  leading  English 
case  of  Adams  v.  Lindsell  (1  B.  &  Aid.  681),  it  has  been  established 
from  an  early  date  that  where  a  person  makes  an  offer  by  mail 
he  authorizes  an  acceptance  to  be  made  by  the  same  means  of 
communication,  and  the  acceptance  and  consummation  of  the  con- 
tract date  from  the  mailii^  of  the  letter  of  acceptance,  and  not 
from  the  time  the  letter  is  received  by  the  offeror.'*  It  is  immaterial 
that  the  letter  of  acceptance  never  in  fact  reaches  the  offeror." 

91.  Mactier    t.    Frith,    (Ct.    Brr.  96.  Stein-Gray    Drug    Co.    v.    H. 

1830)  6  Wend.    103,   per   Marcy,   J.  Mich«lsen   Cb.,    (N.    Y.    Muiric.    Ct. 

See  also  Trevor  v.  Wood,  (1867)   36  1909)   116  N.  Y.  S.  789. 

N.  Y.  307,  310.  96.  Vassar    v.    Camp,     (1854)     11 

99.  Watson  v.  Ruaaell,   (1896)   149  N.   Y.   441,  affirming   14   Barb.  341; 

N.  Y.  388,  44    N.  E.   161;   Clark  v.  White  v.  Oorliea,  (1871)  46  N.  Y.  467, 

Dale*,  (Sop.  ISfiS)  20  Barb.  42.    See  466;    Coates  y.  Emporia  First  Nat. 

•ko  Oown  Point  Iron  Co.  v.  Aetna  Bank,  (1883)  91  N.  Y.  20;  Mactier  v. 

Iju.  O).,  (1891)    127  N.  Y.  608,  618,  Fritfc,  (Ct.  Err.  1830)  6  Wend.  103; 

40  SUte  Kep.  428,  28  N.  E.  852.  Clark  v.  Dales,  (Sup.  1855)  20  Barb. 

91  Trevor  V.  Wood,  (1867)   36  N.  42;     Stein-Gray     Drug    Co.    v.     H. 

T.  307.  Miclielaen    Co.,-  (N.    Y.    Munic.    a. 

94.  New  York  ArAitectural  Terra-  1909)  116  N.  Y.  S.  78©;  Butterfield  v. 

Cott*  Co.  V.  WHniams,   (Sup.   1906)  Spencer,  (Super.  Ct.  1856)   14  Super. 

102  App.  Div.    1,  92  N.  Y.  S.  808,  Ct.  1,  25.    See  also  Myers  v.  Smith, 

•ffinned   184    N.    T.    570   mem.,    77  (Sup.  1867)  48  Barb.  614;  Brisban  v. 

N.  E.  1192;  Seaver  v.  Lindsay  Light  Boyd,   (C!han.  C^.  1832)   4  Paige  17. 

Co.,   (Snp.   Tr.    T.    1920)    111   Misc.  97.  Vassar  v.  Camp,   (1854)   11  N. 

553,  182  N.  Y.  S.  30.  Y.  441.     See  aUo  Crown  Point  Iron 
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The  objection  to  this  view,  that  thereby  <^^arty  is  in  effect  bound 
by  a  contract  before  he  has  knowledge  that  it  is  binding  on  him, 
is  not  regarded  as  of  any  weight.  As  said  by  Marey,  J.,  in  an 
early  leading  case:  "  If  a  bargain  can  be  completed  between 
absent  parties  it  must  be  when  one  of  them  cannot  know  the  fact 
whether  it  be  or  be  not  completed.  It  cannot  begin  to  be  obligatory 
on  the  one  before  it  is  on  the  other;  there  must  be  a  precise  time 
when  the  obligation  attaches  to  both,  and  this  time  must  happen 
when  one  of  the  parties  cannot  know  that  the  obligation  has  attached 
to  him."  **  This  principle  has  been  applied  where  after  the  letter 
of  acceptance  was  mailed  and  before  it  reached  the  offeror  the 
offeree  died,  and  it  was  held  that  a  binding  contract  was  created, 
as  the  acceptance  dated  from  the  time  of  mailing  the  letter  of 
acceptance.**  The  same  principle  is  applied  where  the  telegraph 
service  is  adopted  as  the  means  of  communication,  and  an  accept- 
ance by  telegram  of  an  offer  made  in  the  same  manner  is  complete 
at  the  time  the  telegram  of  acceptance  is  deposited  with  the  tele- 
graph company  for  transmission  to  the  offeror,^  irrespective  of 
undue  delay  in  the  transmission  of  the  message.*  Thus  in  a  lead- 
ing case  it  appeared  that  parties  living  at  a  distance  from  each 
other  contemplated  future  transactions  in  Mexican  silver  dollars 
and  agreed  to  use  the  telegraph  service  as  the  means  of  communica- 
tion. One  of  the  parties  sent  to  the  other  a  telegram  asking  a 
quotation  or  offer  for  the  sale  of  such  dollars.  The  party  receiving 
this  message  sent  an  offer  by  telegram.  Acceptance  of  this  offer 
was  made  by  delivering  a  message  of  acceptance  to  the  telegraph 
company.  This  message,  on  account  of  fortuitous  events,  was 
delayed  for  several  days  in  transmission.  Before  receipt  of  the 
acceptance  the  offeror  sent  a  telegram  withdrawing  the  offer 
because  he  had  received  no  answer.  It  was  held  that  the  accept- 
ance dated  from  the  time  the  message  of  acceptance  was  delivered 
for  transmission.'     The  offeror  in  making  an  offer  by  mail  or 

Oo.  V.   Aetna  Ing.   Co.,    (1891)    127  3.  Trevor  v.  Wood,  (1867)  36  N.  Y. 

N.  Y.  608,  618,  40  State  Rep.  426,  307,  reversing  41  Barb.  255,  wherein 

28  N.  G.  662.  the  view  was  talcen  that  the  use  of 

96.  Mactier    v.    Frith,     (Ct.    Krr.  the  telegraph  service  is  to   be   dis- 

1830)  6  Wend.  103,  117,  118.  tinguished  from  the  use  of  the  mail, 

99i  Mactier    r.    Frith,     (Ot.    Err.  and   that  the   agreement   beforehand 

1830)   6  Wend.   103.  that  the  telegram  should  be  Ttsed  as 

1.  Trevor  V.  Wood,  (1867)  36  N.  Y.  the  means  of  communication  was  & 

307.  warranty    by    each    party    that   hia 

S.  Trevor  V.  Wood,  (1867)  36  N.  Y.  communication   to   tfce   other  should 

307.  be  received. 
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telegram,  which  would  aathorize  impliedly  its  acceptance  in  the 
same  manner,  may  protect  himself  against  a  miscarriage  or  dday 
in  the  delivery  of  the  letter  or  message  of  acceptance  by  an  exprras 
provision  that  the  letter  or  message  of  acceptance  shall  be  actually 
received  by  him  within  a  certain  time.  This  effect,  however,  will 
not  be  given  to  a  provision  that  "  if  this  offer  shall  be  accepted, 
speedy  notice  of  the  same  be  given  to  "  the  offeror,*  or  to  a  state- 
ment of  his  intention  as  to  what  he  intends  to  do  to  carry  out 
the  contract  after  he  has  received  notice  of  the  acceptance." 

§  54.  Mailing,  Stamping  and  Addressiiig  Letter  of  Accept- 
ance.—  So  long  as  the  letter  of  acceptance  remains  munailed,  and 
therefore  under  the  control  of  the  offeree,  it  is  the  same  as  if  it 
had  not  been  written,  and  it  cannot  constitute  an  acceptance  for 
the  purpose  of  binding  the  offeror.'  And  in  order  that  a  letter 
of  acceptance  may  have  the  effect  of  consummating  the  contract 
from  the  time  it  is  mailed,  it  must  not  only  be  deposited  in  the 
post  office  or  proper  receptacle  furnished  by  the  government  for 
the  mailing  of  letters,  but  it  must  also  be  stamped  ^  and  properly 
directs.  If  through  misdirection  the  letter  does  not  reach  the 
offeror  or  is  unduly  delayed  in  delivery,  it  cannot  operate  as  an 
acceptance  from  the  time  of  mailing.'  It  seems  that  if  the  letter 
containing  the  offer  is  written  on  the  letterhead  of  a  business  firm 
in  New  York  city,  and  does  not  give  the  writer's  address,  the 
offeree  in  accepting  the  offer  by  mail  would  not  be  justified  in 
addressing  the  letter  to  the  offeree,  "  New  York  city,"  but  should 
either  address  it  in  care  of  the  firm  on  whose  letterhead  the  offer 
was  written  or  inquire  of  them  for  a  more  specific  address.*  If 
there  has  been  an  oral  acceptance  as  well  as  an  acceptance  by 
letter,  the  offeree  on  inability  to  prove  that  the  letter  was  mailed 
may  fall  back  on  the  oral  acceptance  as  consummating  the  contract, 
especially  where  the  conduct  of  the  parties  shows  their  under- 
standing that  the   contract  was  in  fact  consummated,   and  an 

4.  VuMT  V.  Camp,  (Sup.  18S2)  14  8.  Sanders  v.  Pottlitwr  Bros.  Fruit 
Bwb.  341,  affirmed  11  N.  Y.  441.  Co.,  (Sap.  Q.  T.  1803)  6»  State  Rep. 

5.  Vasaar  v.  Camp,  (Sup.  1852)  14  645,  25  N.  Y.  S.  267,  reversed  on 
Barb.  341,  affirmed  11  N.  Y.  441.  other   grounda    144    N.   T.   209,    63 

8.  Stroock    Pluah   Co.   v.    Talcott,      State  Rep.  76,  3»  N.  E.  75. 
(Sap.  1912)    150  App.  Div.  343,  134  9.  Britton  v.  PhilUps,  (Sup.  O.  T. 

N.  Y.  S.  1052.  1862)  24  How.  Pr.  111. 

7.  Britton  T.  Phillips,  (Sup.  a.  T. 
1862)  24  How.  Pr.  111. 
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amendment  to  the  complaint  may  be  allowed  at  the  trial  if  neces- 
sary for  such  purpose." 

§  55.  Oonformaiuie  of  Acceptance  to  Offer  Qenerally. —  It  is  a 
cardinal  principle  of  the  law  of  contracts  that  the  acceptance 
must  conform  to  or  meet  the  offer.  There  must  be  no  variance 
between  the  two."  As  said  by  Washington,  J. :  "  It  is  an  undeni- 
able principle  of  the  law  of  contracts  that  an  offer  of  a  bargain 
by  one  person  to  another  imposes  no  obligation  upon  the  former 


10.  Stroock  PluBh  Co.  v.  Talcott, 
(Sup.  1912)  160  App.  Div.  343,  134 
N.  Y.  S.  1062. 

11.  Hough  T.  Brown,  (1859)  1» 
N.  Y.  Ill;  Schenectady  Stove  Co.  t. 
Holbrook,  (1885)  101  N.  Y.  45,  4 
N.  E.  4,  affirming  30  Hun  86  mem.; 
Poei  v.  Bninswick-Balke-Co'llender 
Co.,  (1916)  216  N.  Y.  310,  771,  110 
N.  E.  619,  111  N.  E.  109»;  Hart  r. 
Thompson,  (Sup.  1896)  10  App.  Diy. 
183,  75  Stet©  Rep.  1279,  45  N.  Y.  S. 
909;  Cameron  v.  Wright,  (Sup.  1897) 
21  App.  Div.  395,  47  N.  Y.  S.  671, 
affirmed  163  N.  Y.  686  mem.,  57  N.  E. 
1105;  Jamee  Ourran  Mfg.  Co.  T. 
Aultman,  etc..  Machinery  Co.,  (Sup. 
1001 )  62  App.  Div.  201,  70  N.  Y.  S. 
1074,  affirmed  172  N.  Y.  623  mem., 
66  N.  E.  1118;  New  York  Architec- 
tural Terra-Cotta  Co.  v.  Williams, 
(Sup.  1906)  102  App.  Div.  1,  92 
N.  Y.  S.  808,  affirmed  184  N.  Y.  679 
mem.,  77  N.  K  1192;  Greenwich  Bank 
V.  Uppenheim,  (Sup.  1909)  133  App. 
Div.  686,  118  N.  Y.  S.  297;  Batt  v. 
Earle,  (Sup.  1914)  164  App.  Div. 
228,  140  N.  Y.  S.  623;  Glens  Falls 
Lumber  Co.  v.  Ryerson,  (Sup.  1916) 
176  App.  Div.  769,  162  N.  Y.  S.  427; 
Dodsworth  v.  Hannevig,  (Sup.  1918) 
184  App.  Div.  639,  172  N.  Y.  S.  572; 
A.  D.  Granger  Co.  v.  Universal 
Machinery  Corp,,  (Sup.  1919)  189 
App.  Div.  906,  178  N.  Y.  S.  875; 
Myers  V.  &nith,  (Sup.  1867)  48  Barb. 
614;  Nundy  v.  Matthews,  (Sup. 
1884)  34  Hun  74;  Uhbnan  v.  Day, 
(Sup.  1885)  38  Hun  298;  Myers  v. 
Trescott,  (Sup.  1891)  60  Hun  395, 
36  State  Rep.  235,  13  N.  Y.  S.  64; 
Hamilton  v.  Patrick,  (Sup.  1891)  62 
Hun  74,  41  State  Rep.  770,  16  N.  Y. 


S.  678,  affirmed  149  N.  Y.  580  mem., 
43  N.  E.  987;  Sidney  G^ass  Works 
V.  Barnes,  (Sup.  1896)   86  Hun  374, 

67  State  Rep.  221,  33  N.  Y.  S.  508; 
Marschall  v.  Eisen  Vineyard  Co., 
(Com.  PI.  G.  T.  1894)   7  Misc.  674, 

68  Stat©  Rep.  375,  28  N.  Y.  S.  62, 
reversing  1  Misc.  511,  40  State  Rep. 
40,  21  N.  Y.  S.  468;  Jackson  v.  Rode, 
(Com.  PI.  G.  T.  1894)   7  Misc.  680, 

69  State  Rep.  362,  28  N.  Y.  S.  147; 
Kirwan  v.  Byrne,  (Com.  PI.  G.  T. 
1894)  9  Misc.  76,  69  State  Rep.  746, 
29  N.  Y.  S.  287,  affirming  6  Misc. 
628,  67  State  Rep.  863,  27  N.  Y.  S. 
143;  Wilson  v.  Imperial  Electric 
Light  Ck).,  (Sup.  App.  T.  1897)  20 
Miac.  547,  46  N.  Y.  S.  430,  affirmed 
20  MiBc.  715  mem.,  46  N.  Y.  S.  1151 ; 
Wood  ▼.  Ellsworth,  (Sup.  App.  T. 
1904)  46  Misc.  584,  91  N.  Y.  S.  24; 
Block  V.  Robitscher,  (Sup.  App.  T. 
1920)  112  Misc.  185,  182  N.  Y.  S. 
773;  Moss  v.  Granville,  (Sup.  App. 
T.  1916)  156  N.  Y.  S.  453;  Schorsch 
V.  Hartford  City  Paper  Co.,  (Sup. 
App.  T.  1917)  166  N.  Y.  S.  261; 
Drucker  v.  Oppenheimer,  (Sup.  App. 
T.  1917)  165  N.  Y.  S.  284;  Raisler 
Heating  Co.  v.  Clinton  Wire  Cloth 
Co.,  (Sup.  App.  T.  1918)  168  N.  Y.  S. 
668;  Warner  Mfg.  Co.  v.  Jacobs, 
(Sup.  App.  T.  1919)  177  N.  Y.  S. 
183;  Frith  v.  Lawrence,  (Chan.  Ct 
1829)  1  Paige  434,  reversed  on  other 
grounds  6  Wend.  103;  Cammeyer  v. 
United  German  Lutheran  Churdies, 
(Chan.  Ct.  1944)  2  Sandf.  Ch.  186, 
240,  4  Edw.  Ch.  223;  Dickinson  v. 
Rawson,  (Sup.  G.  T.  1881)  12  Wkly. 
Dig.  563,  25  Hun  60  mem.;  Wells  v. 
Thompson,  (Sup.  G.  T.  1881)  13 
Wkly.  Dig.  266. 
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until  it  is  accepted  by  the  latter  according  to  the  terms  in  which 
the  offer  was  made.  Any  qualification  of  or  departure  from  those 
terms  invalidates  the  offer,  unless  the  same  be  agreed  to  by  the 
person  who  made  it.  Until  the  terms  of  the  agreement  have 
received  the  assent  of  both  parties,  the  negotiation  is  open  and 
imposes  no  obligation  upon  either. ' '  ^'  And  it  is  said  by  Martin, 
J.,  that  "  even  where  there  is  an  acceptance,  if  it  is  not  of  the 
exact  thing  offered,  or  if  it  is  accompanied  by  any  conditions  or 
reservations,  however  slight,  then  no  contract  is  made,  and  the 
proposition  to  accept  yfiih  such  modifications  is  a  rejection  of  the 
offer.""  So  where  a  telegram  states  that  an  offer  is  accepted, 
but  further  states  that  an  official  order  follows,  which  is  divergent 
from  the  offer,  there  is  not  a  sufficient  acceptance,  as  the  two 
together  constitute  the  attempted  acceptance."  Though  the  ac- 
ceptance is  in  the  first  instance  in  conformance  with  the  offer  and 
would  have  been  effectual  if  it  had  ended  there,  it  is  rendered 
ineffectual  if  additional  terms  are  thereafter  imposed.'' 

§  56. Application  of  Oeneral  Bule  as  to  Confonnance  to 

Offer. —  The  general  rule  that  the  acceptance  must  conform  to  the 
offer  has  been  applied  in  numerous  cases.  For  instance,  where 
an  actor  in  response  to  an  offer  for  his  services  at  a  certain  salary 
replies  that  he  will  play  for  the  amount  stated  and  his  railroad 
fare  and  hotel  bills  while  traveling,  it  has  been  held  that  there 
was  no  contract,  because  the  acceptance  is  variant'  from  the  offer." 
Where  an  offer  to  buy  contained  in  a  letter  provided  for  delivery 
t  0.  b.  New  York,  the  buyer's  place  .of  business,  and  the  accept- 
ance provided  for  delivery  f.  o.  b.  the  seller's  place  of  business, 
freight  to  New  York  to  be  deducted,  it  was  held  ineffectual  on 
account  of  variance  as  to  place  of  delivery."  In  case  of  an  offer 
to  sell  a  lot  of  dried  apples  at  a  certain  price  per  pound  packed 
in  barrels,  an  acceptance  in  the  first  instance  conforming  to  the 

It.  Eliason  ▼.  Henshaw,   (1819)  4  Machinery   Corp.,    (Sup.    1919)    189 

Wheat.   226,  228,  4  U.  S.    (L.  ed.)  App.  Div.  905,  178  N.  Y.  S.  875. 

6S«.  15.  Myere  v.  Trescott,  (Sup.  1891) 

This  Btatement  is  quoted  with  ap-  59  Hun  395,  36  State  Rep.  235,  13 

proval   in  Myers  v.   Trescott,    (Sup.  N.  Y.  S.  64. 

1891)  59  Hun  395,  397,  36  State  Rep.  16.  Hart  v.  Thompson,  (Sup.  1896) 

285,  13  N.  Y.  8.  54.  10  App.  Div.  183,  75  State  Rep.  1279, 

11.  Sidney  Glass  Works  v.  Bamee,  41  N.  Y.  S.  909. 

(Sup.   1896)    86   Hun   374,   377,   67  17.  Schorsch     v.      Hartford     Citv 

State  Rep.  221,  33  N.  Y.  S.  608.  Paper  Co.,   (Sup.  App.  T.  1917)    165 

14.  A.  D.  Granger  Co.  v.  Universal  N.  Y.  S.  261. 
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offer,  but  thereafter  stating  that  the  acceptance  is  on  the  pre- 
sumption that  the  goods  are  of  "  prime  "  quality  and  run  a 
certain  number  of  pounds  net  or  more  per  barrel,  and  further 
requesting  a  sample  to  be  sent,  on  receipt  of  which  shipping  direc- 
tions would  be  given,  has  been  held  insufficient.'*  It  has  also  been 
held,  where  an  offer  to  sell  is  in  general  terms  without  specifica- 
tion of  the  terms  of  parent  or  time  of  delivery,  that  an  acceptance 
in  general  terms  is  rendered  ineffectual  by  the  further  statement 
that  the  acceptor  will  transmit  some  money  by  the  afternoon  train 
and  take  the  goods  on  a  certain  future  day,  as  there  is  implied, 
in  addition  to  the  indefinite  delay  of  payment,  delay  as  to  the  time 
of  delivery,  and  thus  the  seller  is  asked  to  vary  the  terms  which 
his  proposition  imported,  that  is,  immediate  delivery  and  pay- 
ment.**  Also  where  a  seller  made  an  offer  for  the  sale  of  stock 
which  implied  that  payment  and  delivery  would  be  at  his  place  of 
residence,  and  the  buyer  sent  a  telegram  of  acceptance  but  direct- 
ing the  seller  to  draw  a  three  days'  sight  draft  with  stock  attached, 
it  was  held  that  the  acceptance  was  ineffectual  for  variance  in  the 
place  and  mode  of  payment.*' 

§  57. Restating  Terms  of  Offer. —  In  accepting  an  offer 

it  is  not  necessary  to  set  out  its  terms.^  In  fact,  it  is  somewhat 
dangerous  to  try  to  do  so,  for  if  an  attempt  is  made  to  recite  the 
terms  of  the  offer  it  must  recite  them  correctly ;  otherwise  it  can 
operate  only  as  a  counter  proposal  to  contract  on  the  terms 
recited."  Thus  where  the  offer  was  to  sell  malt  "  delivered  "  on 
the  boat  at  a  certain  place,  and  in  the  acceptance,  attempting  to 
restate  the  terms,  it  is  said  that  the  malt  is  "  deliverable  "  on  boat 
at  .such  place,  it  was  held  that  the  acceptance  was  not  in  accordance 
with  the  offer,  as  the  words  "  delivered  "  and  "  deliverable  " 
could  not  be  considered  as  importing  the  same  meaning.**  But 
in  a  more  recent  case,  where  an  order  for  lumber  stated  the  place 

18.  Myera  v.  Trescott,  (Sup.  1891)  SI.  See  supra,  section  35. 

59  Hun  396,  36  State  Rep.  235,  13  iSL  Dodsworth  v.  Hannevig,   (Snp. 

N.  Y.  S.  64.  1918)    184  App.  Div.  639,  172  N.  Y. 

19.  Uhlman   t.  Day,    (Sup.    1885)  8.  672;  Myers  v.  Smith,  (Sup.  1867) 
36  Hun  298.  48  Barb.  614.     See  also  Schorsch  t. 

80.  Cameron     v.     Wright,      (Sup.  Hartford  City  Paper  Co.,  (Sup.  App. 

1897)  21  App.  Div.  395,  47  N.  Y.  S.  T.  1917)  166  N.  Y.  S.  261. 

571,  aflSrmed  163  N.  Y.  586  mem.,  67  88.  Myers  v.  Smith,    (Sup.    1867) 

N.  E.  1106.  48  Barb.  614. 
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of  shipment  as  f.  o.  b.  Ottawa,  and  the  acceptance  referred  to  the 
place  of  shipment  as  f .  o.  b.  Hull,  which  is  across  the  river  from 
Ottawa,  the  freight  from  tiie  two  places  being  the  same,  it  was 
considered  that  this  was  not  a  material  variance  rendering  the 
acceptance  ineffectual,  especially  where  the  subsequent  conduct  of 
the  parties  showed  that  they  understood  that  the  contract  had 
been  consummated.^  If  the  offer  is  in  writing,  and  its  terms  there- 
fore certain  and  not  subject  to  variance  or  proof  by  oral  evidence, 
the  restatement  of  the  terms  in  the  letter  of  acceptance  does  not 
prevent  the  acceptance  from  being  effectual ;  but  if  the  offer  is  an 
oral  one,  an  attempt  to  restate  the  offer  and  in  effect  settle  any 
fature  dispute  as  to  the  terms  cannot,  it  would  seem,  operate  as 
an  unqualified  acceptance,  even  though  the  terms  may  be  correctly 
stated."  The  fact  that  the  acceptance  contains  a  provision  or  term 
which  is  implied  in  the  offer  will  not  render  it  ineffectual  for  vari- 
ance, as  the  offer  includes  all  terms,  implied  as  well  as  expressed.** 
Thus  where  an  offer  is  made  by  one  New  York  city  merchant  to 
another  for  the  purchase  of  brick  to  be  imported,  to  be  delivered 
when  navigation  on  the  Hudson  river  opens,  which  according  to 
the  custom  of  the  trade  implies  that  delivery  is  to  be  made  on  dock 
at  New  York  city,  an  acceptance  is  not  rendered  ineffectual  because 
it  expressly  states  that  delivery  will  be  made  on  dock  in  such  city." 

§  58. Directory  Bequest  or  Statement. —  If  the  acceptance 

of  an  offer  is  in  the  jSrst  instance  unconditional,  the  fact  that  it  is 
accompanied  with  a  direction  or  request  looking  to  the  carrying 
out  of  its  provisions,  which  is  in  no  way  intended  as  a  limitation 
or  restriction  on  the  contract,  does  not  have  the  effect  of  rendering 
the  acceptance  ineffectual.**  This  has  been  held  true  where  the 
buyer,  when  accepting  the  seller's  offer,  requests  information  with 

M.  Blair  v.  Turner,  (Sup.  App.  T.  1897)  23  App.  Wv.  366,  48  N.  Y.  S. 

iei8)  168  N.  Y.  S.  660.  309;  Clark  t.  Dales,  (Sup.  1855)  20 

IS.  Hough  T.  Brown,  (1859)   19  N.  Barb.  42;    Brown   t.   Norton,    (Sup. 

Y.  111.  1888)    dO   Hun  248,    19   State   Rep. 

W.  Brown  v.  Norton,  (Sup.  1888)  220,  2  N.  Y.  S.  869;  Brisban  v.  Boyd, 

50  Hun  248,    19   SUte  Rep.  220,  2  (CSian.  Ct.   1832)    4  Paige  17;   But- 

N.  Y.  S.  869.  terfield  v.  Spencer,  (Super.  Ct.  1866) 

17.  Brown  v.  Norton,   (Sup.  1888)  14    Super.    Ct.    1,    25 j    Winslow   v. 

60  Hon  24«,  19  State  Rep.  220,  2  N.  Moore,  (Sup.  Cten.  T.  1883)  17  Wkly. 

Y.  &  869.  Dig.  429. 

tt.  CroMet     y.     Carleton,      (Sup. 
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regard  to  the  manner  of  remitting  the  price;**  where  a  person 
offered  in  writing  to  sell  property  on  condition  that  a  certain  price 
be  paid  within  a  specified  time  and  the  offeree  accepted  in  writing, 
asking  at  the  same  time  that  the  proposed  seller  fix  a  date  when 
the  transaction  could  be  consummated ;  ^  and  where,  in  accepting 
an  offer  to  sell  an  interest  in  a  partnership  in  which  no  time  or 
place  for  consummating  the  transaction  is  stated,  the  buyer  sug- 
gests a  time  and  place.'^  The  same  view  has  been  taken  where  a 
merchant  wrote  to  a  factor  offering  to  ship  to  him  certain  mer- 
chandise on  their  joint  account  and  as  a  joint  venture,  and  the 
factor  wrote  an  unconditional  acceptance  of  the  offer,  in  which  he 
also  requested  that  the  offeror  mark  the  goods  to  be  shipped  and 
advise  him  when  they  would  be  shipped."  Again,  where  it  appeared 
that  the  plaintiff  sent  a  telegram  requesting  an  offer  on  certain 
Calcutta  wheat  bags,  and  on  receipt  of  the  offer  which  required, 
as  regards  terms  of  payment,  a  confirmed  bankers'  credit  in  Lon- 
don, the  defendant  telegraphed  accepting  the  offer,  it  was  held  that 
his  acceptance  was  not  rendered  ineffectual  by  a  request  tliat  the 
seller's  correspondent  in  Calcutta  be  named  and  that  instructions 
regarding  the  credit  be  given."  It  is  sometimes  difiBcult  to  deter- 
mine whether  a  statement  in  the  acceptance  is  intended  as  a  mere 
directory  request  or  as  a  modification  of  the  offer.  And  the  view 
has  been  taken  that  since  an  offer  to  sell  chattels  which  does  not 
specify  the  time  of  delivery  implies  that  it  shall  be  made  within  a 
reasonable  time,  if  in  response  to  such  an  offer  the  buyer  replies 
accepting,  in  general  terms  and  then  states  that  he  will  take  the 
property  on  a  certain  future  day,  this  will  prevent,  on  account  of 
variance,  the  acceptance  from  being  effectual." 

§  59.  Nonconf orming  Acceptance  as  New  Offer. —  If  the  accept- 
ance contains  a  modification  of  the  offer,  it  may  constitute  itself 
an  offer  on  the  terms  of  the  original  offer  except  as  so  modified, 
and  if  accepted,  expressly  or  impliedly,  by  the  party  making  the 
first  offer,  will  create  a  contract  on  the  terms  of  the  original  offer 

n.  Clark  T.  Dales,  (Sup.  1856)  20  3S.  Brisban   v.    Boyd,    (ChaiK    Ct. 

Barb.  42.  1832)  4  Paige  17. 

30.  Baker  v.  Packard,  (Sup.  1906)  33.  Crossett     y.     Carleton,     (Sup. 

112  App.  Div.  543,  98  N.  Y.  S.  804,  1897)   23  App.  Div.  366,  48  N.  Y.  S. 

affirmed  189  N.  Y.  524  mem.,  82  N.  E.  309. 

1124.  34.  Uhlman  v.  Day,  (Sup.  1885)  3« 

81.  Winslow  V.  Moore,    (Sup.  Gen.  Hun  298. 
T.  1883)   17  Wkly.  Dig.  429. 
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as  modified.*'  Thus  where  an  order  for  the  purchase  of  goods  is 
made  in  which  delivery  is  required  by  a  specified  time,  and  the 
acceptance  states  that  delivery  will  be  made  as  near  as  possible  to 
saeh  time,  if  this  is  acquiesced  in  or  agreed  to,  the  terms  of  the 
original  offer  control  except  as  to  the  time  for  delivery.** 

U.  Nightengale  v.  Eiseman,  (1890)  102  App.  IMv.   1,  92  N.  Y.   S.  808, 

121  N.  Y.  288,   30  State  Rep  995,  affirmed  184  N.  Y.  679  mem.,  77  N. 

•fBnniiig  50  Hun  189,  24  N.  E.  476,  E.    1192.     See  also   De   Brtimoff  ▼. 

1»  SUte  Rep.  169,  2  N.  Y.  S.  779;  Werner  Co.,   (Sup.  App.  T.  1904)   88 

James  Carran  Mfg.  Co.  ▼.  Anltman,  N.  Y.  S.  361. 

etc.,  Machinery  Co.,   (Sup.  1901)   62  36.  Nightengale  v.  Eiseman,  (1890) 

App.   Wt.    201,   70   N.   Y.   S.    1074,  121   N.   Y.  288,   30  State  Rep.   996, 

affirmed  172  N.  Y.  623  mem.,  66  N.  E.  24  N.  E.  475,  affirming  60  Hun  189, 

1118;  New  York  Architectural  Terra  19  Stata  Rep.  16<9,  2  N.  Y.  S.  779. 
Ootta  Co.  V.  Williams,   (Sup.  1905) 


Digitized  by  VjOOQIC 


CHAPTER  III 

Cebtaintt 

§  60.  In  General 

61.  Oral  EAddence  to  Correct  Uncertainty  in  Written  Contract 

62.  Implications  of  Law  Rendering  Contract  Certain 

63.  Conduct,  etc.,  Removing  Uncertainty 

64.  Indefiniteness  as  to  Compensation  or  Price  Generally 

65.  —  Quantum  Meruit  or  Quantum  Valebat 

66.  Uncertainty  as  to  I>uration 

67.  Uncertainty  as  to  Time  of  Performance  or  Payment 

68.  Uncertainty  as  to  Amount  or  Quantity  Generally 

69.  —  Agreement  for  Share  of  Estate  on  Death  of  Promisor 

70.  Description  of  Land  Sold 

§  60.  In  CteneraL —  Certainty  is  an  essential  element  in  all  con- 
tracts, otherwise  it  is  impossible  to  determine  as  to  what  the  parties 
have  agreed.^  "  It  is  elementary  in  the  law,"  says  Gray,  J.,  "  that, 
for  the  validity  of  a  contract,  the  promise  or  the  agreement  of  the 
parties  to  it  must  be  certain  and  explicit,  and  that  their  full  inten- 
tion may  be  ascertained  to  a  reasonable  degree  of  certainty."* 
And  ordinarily  the  fact  that  a  contract  expressly  leaves  open  mate- 
rial terms  to  be  thereafter  agreed  on  by  the  parties  will  render  it 
unenforceable.*    For  this  reason  a  contract  to  pay,  in  lieu  of  inter- 

1.  United  Press  v.  New  York  Preae  38;  Baltimore  Rbofing,  etc.,  Mfg.  Co. 

Co.,  (1900)  164  N.  Y.  406,  58  N.  E.  v.   Roibber   Roofing   Mfg.   Co.,    (Sup. 

627;    Wooda    Motor   Vehicle    Co.    v.  App.  T.   1916-)    160  N.   Y.   S.    1006; 

Brady,    (1905)    181    N.   Y.    145,   73  Sears  t.  New  York  Hippodrome  Corp., 

N.  E.  674;  Vamey  v.  Ditmars,  (1916)  (Smp.  App.  T.  1918)  171  N.  Y.  S.  181; 

.217  N.  y.  223,  111  N.  E.  822;  Stand-  Smedes  v.  Wild,   (Sup.  Sp.  T.  1852) 

ard   Fashion   Co.   v.   Ostrom,    (Sup.  7  How.  Pr.  309. 

1897)   16  App.  Div.  220,  44  N.  Y.  S.  «.  United  Press  v.  New  York  Press 

666;  Flaherty  v.  Gary,   (Swp.  1901)  Co.,    (1900)    164  N.  Y.  406,  410,  58 

62  App.  Div.  116,  70  N.  Y.  S.  961,  N.  E.  527.    See  also  Varney  v.  Dit- 

afflrmed  174  N.  Y.  550  mem.,  67  N.  E.  mars,    (1916)    217   N.    Y.   223,   228, 

1082;  Geer  v.  Clark,  (Sup.  1903)  83  111  N.  E.  822. 

App.  Div.  292,  82  N.  Y.  S.  87;  Howie  .     S.  Watters     v.     Plumbers'     Trade 

V.  Kasnowitz,    (Sup.   1903)    83  App.  Journal  Pub.  Co.,  (Sup.  App.  T.  1914) 

Div.  295,  82  N.  Y.  S.  42;  Jackson  v.  86  Misc.  38,  148  N.  Y.  S.  52;  Moran 

Alpha   Portland   Cement   Co.,    (Sup.  v.  Wellington,  (Sup.  Tr.  T.  1917)  101 

1907)    122  App.  Div.  345,  106  N.  Y.  Misc.  694,  167  N.  Y.  S.  465;  Sanmas 

S.     1(J52;     CaBkins    v.    Falk,     (Sup.  v.   Huntington,    (Sup.  Sp.   T.    1918) 

1862)   39  Barb.  620,  affirmed  1  Abb.  104  Misc.  7,  171  N.  Y.  S.  965.     See 

Ct.  App.  Dec.  291,  38  How.  Pr.  62;  supra,  section  9. 
Foot  V.  Webb,  (Sup.  1866)   59  Barb. 

[70] 
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est  on  a  loan  of  one  hundred  dollars,  payable  in  equal  monthly 
instalments,  *'  one  clear  half  "  of  the  profits  of  a  boarding  house 
"  at  such  times  as  shall  be  thereafter  agreed  upon  between  the 
parties,"  has  been  held  unenforceable.* 

The  fact  that  extrinsic  evidence  must  be  resorted  to  to  remove  a 
latent  ambiguity  or  obscurity  will  not  render  the  contract  invalid.* 
Nor  will  the  use  of  an  indefinite  phrase,  if,  taken  in  connection 
with  the  subject  matter  of  the  contract,  the  phrase  can  be  given  a 
reasonable  and  just  limitation.  This  has  been  held  true  as  to  the 
use  of  the  words  "  immediate  neighborhood  "  in  a  contract  having 
for  its  object  a  restriction  against  the  erection  of  flats  in  the  imme- 
diate neighborhood  of  a  residential  section.*  So  language  which  to 
some  extent  may  be  ambiguous  or  obscure  can  often  be  made  cer- 
tain by  reference  to  the  intent  of  the  parties,  the  purpose  sought 
to  be  effected,  and  the  means  employed  to  that  end.''  Usage  or 
custom  may  also  render  sufficiently  certain  a  phrase  otherwise 
indefinite  in  its  meaning.*  If  a  written  contract  as  executed  is 
complete  and  certain  as  to  its  terms,  the  fact  that  it  refers  for  more 
particular  details  to  a  separate  or  distinct  contract  to  be  executed 
will  not  render  it  ineffectual  if  the  execution  of  the  latter  is  waived 
by  the  parties.'  The  requirement  of  certainty  is  subject  to  the 
maxim  "  certum  est  quod  certum  reddi  potest,"'"  and  a  written 
contract  is  not  rendered  uncertain  because  it  refers  to  another 
writing  capable  of  being  identified  for  necessary  particulars." 

In  reference  to  the  degree  of  certainty  required  by  a  court  of 
equity  in  order  to  induce  it  to  compel  specific  performance,  it  is 
said  that  a  greater  degree  of  certainty  is  required  than  is  neces- 
sary to  render  valid  a  contract  in  a  court  of  law  as  a  basis  for  a 
recovery  of  damages ;  **  and  it  is  recognized  that  a  contract  may 

4.  Snusdes   v.  Wild,    (Sup.  Sp.   T.      N.  Y.  672,  12  Abb.  N.  C.  19,  65  How. 

1852)  7  How.  Pr.  90».  Pr.  95,  affirming  24  Hun  661  mem. 

5.  Mclntoeh  t.  Miner,  (Sup.  1900)  10.  Welle  r.  Alexandre,  (1891)  130 
53  App.  Div.  240,  66  N.  Y.  S.  735;  N.  Y.  642,  41  State  Rep.  334,  29  N.  E. 
PiA  V.  Hubbard,  (Sup.  1839)  21  142,  3  Silv.  Ct.  App.  594 ;  Ehrenworth 
Wend.  661 ;  Lent  t.  Hodgman,  (Sup.  v.  Stuhmer,  (1920)  229  N.  Y.  210,  128 

1853)  15  Barb.  274.  N.  E.  108,  reversing  on  other  grounds 
9.  Lewis    V.    Gk>IlDer,    (1891)    129       181  App.  Div.  939  mem,  167  N.  Y.  S. 

N.  Y.  227,  41  State  Rep.  173,  29  N.  1097;  Utica  Waterworlcs  Co.  v.  Utica, 

E.  81.  (Sup.  1884)  31  Hun  420,  430. 

7.  Heiael  v.  Yolkmann,  (Sup.  1900)  11.  Fabbri  v.  Meyer,  (Sup.  1915) 
55  App.  Div.  607,  67  N.  Y.  S.  271.  169  App.  Div.  588,  155  N.  Y.  S.  602. 

8.  Mcintosh  v.  Miner,  (Sup.  1900)  IS.  Stanton  v.  Miller,  (1874)  58 
53  App.  Div.  240,  65  N.  Y.  S.  735.  N.  Y.  102,  200. 

9.  Heilman  v.  Lazarus,   (1S82)   90 
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be  sufSciently  certain  to  support  an  action  at  law  for  damages  for 
its  breach  though  it  may  not  be  so  certain  as  to  entitle  a  party  to 
a  decree  for  specific  performance."  This  does  not  mean,  however, 
that  different  rales  are  applied  as  regards  the  validity  of  the  con- 
tract. The  rules  of  construction  of  contracts  are  the  same  in  both 
courts;  and  no  reason  can  be  assigned  for  demanding  a  greater 
degree  of  certainty  in  one  court  than  in  the  other." 

§  61.  Oral  Evidence  to  Correct  Uncertainty  in  Written  (Con- 
tract.—  If  the  agreement  is  reduced  to  writing  it  must  be  neither 
vague  nor  indefinite,  and  if  thus  defective,  oral  proof  cannot  be 
resorted  to.  The  rules  of  evidence  exclude  oral  testimony  with 
reference  to  the  understanding  of  the  parties  or  to  supply  omis- 
sions, and  permit  it  only  when  to  do  so  is  necessary  to  explain  the 
meaning  of  some  technical  or  ambiguous  language  used.  They  will 
not  permit  it  to  vary  the  terms  of  the  contract  itself  by  inserting 
in  the  writing  what  is  not  there.**  As  said  by  Miller,  J. :  "If  the 
meaning  of  the  instrument  is  uncertain,  the  intention  may  be 
ascertained  by  extrinsic  testimony,  but  it  must  be  a  meaning  which 
may  be  distinctly  derived  from  a  fair  and  rational  interpretation 
of  the  words  actually  used.  If  it  be  incompatible  with  such  inter- 
pretation the  instrument  will  be  void  for  uncertainty  and  incurable 
inaccuracy."^  Where  the  clause  as  to  compensation  is  left  blank 
this  is  a  patent  and  not  a  latent  amibiguity  and  cannot  be  corrected 
by  oral  evidence."  For  this  reason  a  covenant  in  an  oil  and  gas 
lease  which  requires  the  lessee  to  prosecute  operations  within  a 

certain  time  or  thereafter  pay  to  the  lessor  " dollars  per 

until  work  is  commenced  "  is  void  for  uncertainty."  Also  a  pro- 
vision authorizing  the  lessor  to  terminate  the  lease  on  paying  to 

the  lessee  "  the  sum  of dollars  "  is  void  though  it  may  not 

affect  the  lease  itself." 

15.  Hopedale  EHectric  Co.  v.  Elec-  17.  Vandevoort  v.  Dewey,  (Sup. 
trie  Storage  Battery  Co.,  (Sup.  1909)  1886)  42  Hun  68,  3  State  Rep.  474, 
132  App.  Div.  348,  116  N.  Y.  S.  859,  26  Wkly.  Dig.  195;  Eaton  v.  Wilcox, 
affirmed  198  N.  Y.  588  mem.,  92  N.  (S„p.  1986)  42  Hun  61,  3  SUto  Rep. 

E-  108«-  501,  26  Wkly.  Dig.  179. 

14.  Foot  V.  Webb.   (Sup.  1866)   69  jg   ^^^^  ^    ^j,^^    ^g^p    ,88^, 

Barb.  38.  ^    .  42  Hun  61,  3  State  Rep.  601,  reversed 

16.  Lnited  Press  v.  New  York  ,oo  w  v  Ata  oe 
Pre«j  Co..  (1900)  164  N.  Y.  406.  58  "P  °^^"  ^°"°<^  ^^2  N.  Y.  416,  25 
N.  E.  527;   Eaton  v.  Wilcox,    (Sup.  ^'-  ^  ^^^ 

1886)  42  Hun  61,  9  State  Rep.  501.  19.  Vandevoort    v.    Dewey,     (Sup. 

16.  Calkins  v.   Falk,    (Sup.   1862)  1886)  42  Hun  68,  3  State  Rep.  474,  26 

3©  Barb.   620,   624,  affirmed   1    Abb.  WTdy.  Dig.  195. 
Ct.  App.  Dec.  zi.1,  38  How.  Pr.  62. 
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§  62.  Implicatioiis  of  Law  Sendering  Contract  Certain. —  Terms 
which  the  law  will  imply  may  be  read  into  a  contract  in  order  to 
render  it  certain,  and  in  case  of  business  transactions  the  presump- 
tion is  that  the  parties  mutually  intended  performance  in  the 
usual  and  customary  manner,  and  if  there  is  nothing  in  the  agree- 
ment to  take  it  out  of  the  ordinary  course  the  law  will  interpret 
it  as  an  agreement  to  do  whatever  is  usually  done  in  the  regular 
course  of  trade  and  dealing.^"  A  provision,  therefore,  in  a  contract 
otherwise  certain,  that  merely  provides  for  a  future  agreement  of 
the  parties  as  to  the  manner  of  carrying  out  the  contract,  which 
is  in  effect  nothing  more  than  an  agreement  for  the  doing  of  what 
the  law  would  imply  if  the  provision  had  not  been  inserted,  does 
not  render  the  contract  unenforceable  for  uncertainty.  Thus,  a 
contract  of  sale  which  provides  for  the  sale  and  delivery  of  a 
quantity  of  sugar  between  certain  limits  each  year  during  a  cer- 
tain period,  delivery  to  be  at  the  buyer's  option,  is  not  rendered 
oncertain  by  a  further  provision  that  * '  the  terms  of  delivery  are 
to  be  arranged  from  time  to  time  between  buyer  and  seller,  who 
pledge  themselves  to  mutual  aid,"  as  this  merely  requires  what  the 
law  woidd  require  to  be  done  in  case  the  provision  was  absent  from 
the  contract,  that  is,  to  deliver  within  a  reasonable  time  after 
demand.*^ 

§  63.  Oondact,  etc.,  Bemoving  Uncertainty.— i  Though  the  agree- 
ment may  in  the  first  instance  be  uncertain,  still  if  this  uncertainty 
is  removed  by  the  subsequent  acts  or  agreement  of  the  parties,  this 
will  remove  any  objection  on  that  ground.**  Thus  where  the  agree- 
ment for  additional  compensation  for  property  sold  was  conditioned 
on  the  result  of  tests  to  be  made  by  the  buyer,  the  time,  place  and 
manner  to  be  determined  on  by  the  parties,  it  was  held  that  though 
this  would  render  the  agreement  unenforceable  as  to  such  extra 
compensation  if  the  parties  were  unable  to  agree  as  to  the  manner, 
etc,  of  making  the  test,  this  uncertainty  was  removed  by  their 

to.  Warren  v.  Winne,  (Sup.  1870)  65    N.    E.    1096;    Hopedale    Electric 

2  Lans.  200.  Co.  v.   Electric  Storage  Battery  Co., 

»l.  Spiritnsfabrick  Astra,  etc.,  8u-  (Sup.    1904)    96   App.   Div.    344,   89 

gar  ProducU  Co.,    (Sup.   1917)    176  X.   Y.   S.   325;    Bedier  y.   National 

App.   Div.    820,    163   N.    Y.    8.    516,  aoak,  etc.,  Co.,  (Sup.  1908)  128  App. 

affinned  221  N.  Y.  681  mem.,  116  N.  Div.  423,  112  N.  Y.  S.  839;  Hopedale 

E.  1077.  Electric  Co.  v.  Electric  Storage  Bat- 

tt.  Hazelton     v.     Webster,     (Sup.  tery  Co.,  (Sup.  1909)   132  App.  Div. 

1897)  20  App.  Div.  177,  46  N.  Y.  8.  348*,   116  N.  Y.  S.  859,  affirmed   198 

922,  aiBrmed   161    N.   Y.   628   mem.,  N.  Y.  588  mem.,  92  N.  E.  1086. 
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agreement  as  to  such  manner,  etc.,  and  rendered  the  contract  then, 
binding."    Likewise  where  all  the  general  terms  of  the  contract 
are  fixed,  incidental  matters  relating  to  the  manner  of  performance 
may  be  left  to  the  direction  of  one  of  the  parties  without  affecting: 
its  validity.    Thus  where  a  contract  for  the  sale  of  paper  fixes 
the  price  per  pound  and  time  of  delivery  and  of  payment,  its 
certainty  is  not  affected  by  a  provision  permitting  the  buyer  to 
give  thereafter  specifications  for  delivery  with  regard  to  the  size 
and  consequent  weight  of  the  sheets."    A  contract  to  convey  land 
"  at  any  time  "  on  the  payment  of  the  price,  under  which  the 
purchaser  has  entered  into  possession  and  paid  the  taxes  and  inter- 
est on  the  price,  may  be  rendered  certain  as  to  the  time  of  per- 
formance by  a  tender  of  the  conveyance  and  demand  of  payment, 
and  therefore  is  not  invalid  for  uncertainty.**    And  where  the 
defendant  promised  to  pay  "  some  "  money  to  a  church  society  in 
consideration  of  its  going  on  and  finishing  its  buildings,  and  in. 
pursuance  of  his  promise  and  after  the  completion  of  the  buildings 
gave  his  notes  to  the  society  for  a  certain  amount,  it  was  held  that 
the  notes  related  back  to  the  original  consideration  of  the  promise 
and  were  as  valid  as  if  given  at  the  time  the  promise  was  made." 
§  64.  Indefimteness  as  to  Compensation  or  Price  Oenerally. — 
Uncertainty  as  to  the  compensation  or  price  has  frequently  been 
held  to  render  contracts  unenforceable.*'     The  principle  which 
runs  through  the  cases  is,  as  said  by  Rodenbeck,  J.,  that  "  a  con- 
tract to  be  enforceable  must  be  sufficiently  explicit  so  that  the  full 

83.  Hopedale  Electric  Co.  v.  Elec  Aff.  Div.  25,  68  N.  Y.  S.  492;  Mack- 
trie  Storage  Co.,  (Sup.  1904)  96App.  intoffh  v.  Kimball,  (Sup.  1905)  101 
Div.  344,  80  N.  Y.  S.  325,  affirmed  App.  Div.  494,  92  N.  Y.  S.  132; 
184  N.  y.  356,  77  N.  E.  394.  Bluemner    v.    Garvin,     (Sup.    1007) 

84.  Single  Paper  Co.  v.  Hammer-  120  App.  Div.  29,  104  N.  Y.  S.  1009; 
mill  Paper  Co.,  (Sup.  1904)  96  App.  Lambert  v.  Hayes,  (Sup.  1910)  136 
Div.  535,  89  N.  Y.  S.  116.  App.    Div.    574,    121    N.    Y.    S.    80; 

85.  Lee  v.  Briggs,  (Sup.  Gen.  T.  Canet  v.  Smith,  (Sup.  1016)  173  App. 
1899)  2  Silv.  Sup.  a.  535,  25  State  Div.  241,  159  N.  Y.  &  593;  Balti- 
Rep.  512,  6  N.  Y.  S.  98,  affirmed  127  more  Roofing  Mfg.  Co.  v.  Rubb^ 
N.  Y.  653  mem.,  27  N.  E.  857.  Roofing    Mfg.    Co.,     (Sup.    App.    T. 

S«.  First  Soc.  of  M.  E.  Church  v.  1916)    160  N.  Y.  S.  1006;  Barker  v. 

Rathbun,     (Sup.    Gen.    T.    1877)     6  O'Grady,     (Sup.    Sp.    T.    1917)     163 

Wkly.   Dig.   53.  N.  Y.  S.  594;  Yerby  v.  Kirkpatrick, 

87.  United     Press    v.    New     York  (Super.  Ct.  1864)  25  Super.  Ct.  227; 

Press  Co.,   (1900)    164  N.  Y.  406,  58  Metropolitan  Exhibition  Co.  v.  Ward, 

N.  E.  527 ;  Varnevv.  Ditmara,  (1916)  (Sup.    1890)    24   Abb.  N.   C.   393,  9 

217  N.  Y.  223,  111  N.  E.  822;  Mack-  N.  Y.   S.   779. 
intoBh  V.  Thompson,   (Sup.  1901)    58 
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intention  of  the  parties  may  be  ascertained  to  a  reasonable  degree 
of  certainty,  and  where  the  agreement  as  to  compensation  is 
negotiatory  or  nebulous  .  .  .  there  can  be  no  recovery  under  it. "  " 
Thus  an  agreement  for  services  to  be  rendered  or  articles  to  be 
delivered  over  a  period  of  time  at  a  compensation  or  price  to  be 
agreed  on  by  the  parties  at  intervals  is  in  no  way  binding  on  the 
parties,  in  so  far  as  it  is  executory,  as  neither  party  could  be  com- 
pelled to  agree  with  the  other  as  to  the  price.**  And  no  recovery 
can  be  had  for  breach  of  an  agreement  whereby  the  plaintiff  agreed 
to  purchase  all  goods  of  a  certain  character  from  the  defendant, 
the  defendant  to  sell  only  to  the  plaintiff,  if  the  agreement  does 
not  state  the  price  or  fix  any  test  by  which  the  price  can  be  ascer- 
tained."* It  has  been  held  that  a  contract  is  too  indefinite  to  be 
enforced  where  an  architect  agreed  to  give  an  employee,  in  addition 
to  a  weekly  payment,  a  "  fair  share  "  of  his  yearly  profits,"  or 
a  fair  share  of  the  commissions  to  be  received  for  certain  plans.** 
It  has  also  been  so  held  of  an  agreement  to  give  an  employee  a 
share  of  the  profits  which  the  employer  promised  to  make  "  all 
right  "  or  "  satisfactory;"  "  of  a  promise  to  pay  in  consideration 
of  the  disclosure  of  a  secret  process  a  "  reasonable  amount  "  from 
the  profits  to  be  realized  from  the  sale  of  the  merchandise  manu- 
factured ;  **  and  of  an  agreement  between  attorneys  to  make  an 
"equitable  division"  of  fees,  without  furnishing  any  nile  by 
which  the  equitable  division  is  to  be  made.^  So  a  contract  for 
famishing  news  service  for  compensation  in  a  sum  "  not  exceed- 
ing "  a  certain  amount  per  week  is  unenforceable  for  indefinite- 
ness."    And  this  has  been  held  true  a£i  to  a  contract  to  furnish 

M.  B»rk«r  v.  CGrady,    (Sup.  Sp.  1907)  120  App.  Div.  29,  10*  N.  Y.  S. 

T.  1917)   163  N.  Y.  8.  694,  695.  1009. 

S9.  Vani«7  t.  DitmAra,  (1916)  217  S3.  Mackintosh  v.  Thompson,  (Sup. 

N.  Y.  223,    111    N.    E.    822;    Buck-  1901)    58  App.  Div.  25,  6«  N.  Y.  S. 

master  v.  Consumers'  Ice  Co.,   (Com.  492;    Mackintosh   v.    Kimball,    (Sup 

H.  1874)   5   Daly  313.  1905)   101  App.  Div.  494,  92  N.  Y.  S. 

30.  Lambert  v.  Hays,   (Sup.  1910)  132. 

136  App.  Div.  574,  121  N.  Y.  S.  80.  S4.  Canet  v.    Smith,    (Sup.    1916) 

See  ako  Howie  r.  Kasnointz,   (Sup.  173  App.  Div.  241,  169  N.  Y.  S.  693. 

1903)  83  App.  Div.  296,  82  N.  Y.  S.  35.  Barker  v.   O'Grady,    (Sup.   Sp. 

42.  T.  1917)  163  N.  Y.  S.  694. 

81.  Vamey  V.  Ditmars,  (1916)  217  86.  United    Press    v.    New    York 

N.  Y.  223,  111   K.  E.  822,  affirming  Press  Co.,   (1900)   164  N.  Y.  406,  58 

158  App.  Div.  911  mem.,  44  N.  Y.  S.  N.  E.  527,  affirming  35  App.  Div.  444, 

1148.  54  N.  Y.  S.  807. 

81  Blnemner     v.     Qarvin,      (Sup. 


Digitized  by  VjOOQIC 


76  NEW  YORK  LAW  OF  CONTRACTS  [|  64 

ice  at  a  price  "  not  to  exceed  "  a  dollar  a  t<m  profit."  On  the 
other  hand  it  has  been  held  that  a  contract  for  the  employment 
of  the  plaintiff  for  a  certain  time  at  ' '  not  less ' '  than  a  certain 
sum  per  week  is  sufficiently  definite  as  to  the  compensation  to 
sustain  an  action  for  damages  for  its  breach,  as  the  plaintiff  was 
entitled  at  all  events  to  the  stated  salary  per  week."  Still  a 
contract  giving  the  employer  the  right  to  reserve  the  services  of 
a  ball  player  for  an  additional  season  at  a  salary  "  not  less  " 
than  a  certain  amount  has  been  held  too  indefinite  for  indirect 
enforcement  by  injunction."  If  data  are  given  by  which  the  price 
or  compensation  may  be  fixed,  this  may  obviate  an  ob jecticm  to  the 
contract  on  the  ground  of  uncertainty,  and  a  contract  by  a  'vHiole- 
sale  broker  for  the  sale  of  bread  to  retail  distributors,  fixing  the 
price  at  at  least  one  cent  under  the  general  wholesale  price  and 
two  cents  under  the  usual  retail  price,  has  been  upheld.**  Uncer- 
tainty as  to  the  price  or  compensation  may  be  remedied  also  by 
the  subsequent  agreement  or  conduct  of  the  parties,  especially 
where  the  written  contract  leaves  this  matter  open  for  future 
settlement;"  as  where  a  contract  for  sa:vices  to  be  rendered  a 
corporation  provides  that  the  employee  shall  receive  "  a  sub- 
stantial interest  in  all  the  future  earnings  "  of  the  company,  and 
by  a  subsequent  settlement  this  is  fixed  at  a  certain  percentage 
of  the  earnings."  The  fact  that  the  compensation  agreed  on  for 
services  to  be  rendered  is  such  that  it  is  difficult  to  estimate  with 
accuracy  its  monetary  value  for  the  purpose  of  assessing  damages 
will  not  necessarily  render  the  contract  invalid  for  uncertainty 
and  insufficient  to  support  an  action  against  the  employer  for 
damages  for  its  breach.  This  has  been  held  true  where  the  com- 
pensation promised  a  brother  and  his  wife  for  residing  with  the 
promisor  and  taking  care  of  him,  etc.,  was  to  leave  the  brother  a 

37.  Buckmaster  v.  Consumers'  Ice  ing  on  other  grounds  181  App.  Div. 

Co.,  (Oom.  PI.  1874)  6  Daly  313.  93«  mem.,  167  N.  Y.  S.  1087. 

3B.  Rosbach   v.   Sackett,  etc.,   Co.,  41.  Dupignac  t.  Bemstrom,    (Sup. 

(Sup.  1909)    134  App.  Div.  130,  118  1902)   76  App.  Div.  106,  78  N.  Y.  8. 

N.  Y.  S.  846.    See  also  Price  v.  Press  705,  affirming  37  Misc.  677,  76  N.  Y. 

Pub.  Co.,  (Sup.  1907)  117  App.  Div.  S.   381;    Becher   v.   National   Cloak, 

864,  103  N.  Y.  S.  296.  etc.,  Co.,   (Sup.  1908)    128  A^*.  Div. 

39.  Metropolitan  Exhibition  Co.  v.  423,  112  N.  Y.  S.  839. 

Ward,    (Sup.    1890)    24  Abb.   N.   C.  4>.  Dupignac  v.  Bemstrom,    (Sup. 

393,  9  N.  Y.  S.  779.  1902)   76  App.  Div.  106,  78  N.  Y.  S. 

40.  Ehrenworth  v.  Stuhmer,  (1920)  705. 
229  N.  Y.  210,  128  N.  E.  108,  revers- 
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certain  farm  and  money  enough  to  buy  another  of  equal  value, 
to  famish  him  and  his  wife  with  board  and  supply  them  with 
money  to  buy  clothes  and  other  supplies  and  reasonable  spending 
money.* 

§  65. Quantum  Meruit  or  Qaaatam  Valebat. —  Where  woiic 

has  been  performed  or  articles  furnished  under  a  contract  which 
fails  to  fix  definitely  the  compensation  or  price  to  be  paid,  a 
recovery  may  be  based  on  a  quantum  meruit  or  quantum  valebat, 
as  the  law  will  in  such  a  case  imply  a  promise  to  pay  a  reasonable 
compensation  or  price."  Where,  however,  the  contract  is  executory 
and  requires  performance  over  a  future  period  of  time  and  is  silent 
as  to  the  compensation  or  price,  it  does  not,  it  has  been  said, 
possess  binding  force,  and  either  party  may  terminate  it  at  will  in 
so  far  as  it  is  executory  .^^  This,  however,  does  not,  it  has  been 
said,  prevent  an  express  contract  to  pay  the  reasonable  or  market 
value  for  services  or  for  an  article,  even  while  executory,  from 
being  binding.^  In  reference  to  such  contracts.  Chase,  J.,  says: 
"  The  question  whether  the  words  '  fair  '  and  '  reasonable  '  have  a 
definite  and  enforceable  meaning  when  used  in  business  transac- 
tions is  dependent  upon  the  intention  of  the  parties  in  the  use  of 
such  words  and  upon  the  subject  matter  to  which  they  refer.  In 
cases  of  merchandising  and  in  the  purchase  and  sale  of  chattels 
the  parties  may  use  the  words  '  fair  and  reasonable  value  '  as 
synonymous  with  '  market  value.'  A  promise  to  pay  the  fair 
market  value  of  goods  may  be  inferred  from  what  is  expressly 
agreed  by  the  parties.  The  fair,  reasonable  or  market  value  of 
goods  can  be  shown  by  direct  testimony  of  those  competent  to  give 
such  testimony.  The  competency  to  speak  grows  out  of  experience 
and  knowledge.  The  testimony  of  such  witnesses  does  not  rest 
upon  conjecture.  The  opinion  of  this  court  in  United  Press  v. 
N.  Y.  Press  Co.  (164  N.  Y.  406)  was  not  intended  to  assert  that  a 
contract  of  sale  is  unenforceable  unless  the  price  is  expressly 
mentioned  and  determined.  In  the  case  of  a  contract  for  the  sale 
of  goods  or  for  hire  without  a  fixed  price  or  consideration  being 
named,  it  will  be  presumed  that  a  reasonable  price  or  consideration 

4S.  Banta  v.   BanU,    (Sup.   1903)  Press   Co.,    (1900)    164   K.    Y.   406, 

84  App.  Div.  138,  82  N.  Y.  S.  113.  58  N.  E.  527,  per  Gray,  J.;  Lambert 

M.  Lent  v.  Hodgman,  (Sup.  1863)  y.  Hays,   (Sup.  1910)    136  App.  Div. 

15  Barb.  274.    Tbe  subject  of  implied  574,  121  N.  Y.  S.  80. 
and  quasi  contracts  is  discussed  later.  46.  Varney  v.  Ditmars,  (1916)  217 

U.  United     Press    v.    New    York  N.  Y.  223,  111  N.  E.  822. 
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is  intended,  And  the  person  who  enters  into  such  a  contract  for 
goods  or  service  is  liable  therefor  as  on  an  implied  contract.  Such 
contracts  are  common,  and  when  there  is  nothing  therein  to  limit 
or  prevent  an  implication  as  to  the  price,  they  are,  so  far  as  the 
terms  of  the  contract  are  concerned,  binding  obligations."^^ 

§  66.  Uncertainty  as  to  Duration. — ^A  contract  of  a  continuing 
nature,  such  as  a  contract  of  employment,  to  be  enforceable  must 
be  certain  as  regards  the  term  of  employment;  otherwise,  as  is 
shown  later,  it  may  be  put  an  end  to  by  either  party  at  any  time.** 
The  same  principle  applies  to  a  contract  of  sale  contemplatii^  the 
delivery  of  goods  in  instalments  over  an  indefinite  period  of  time.** 
Thus  a  contract  giving  a  broker  or  commission  merchant  the  ex- 
clusive agency  for  the  sale  of  the  goods  of  the  other  party,  but 
which  fails  to  fix  any  period  for  the  duration  of  the  contract, 
may  be  terminated  by  either  party  at  any  time ;  ^  and  this  is  held 
true  where  a  person  was  employed  for  an  annual  rate  of  com- 
pensation.^' It  has  also  been  held  that  a  contract  for  the  trans- 
portation of  cattle  to  Cuba  to  continue  "  until  the  shipping  trade 
in  cattle  should  end  by  reason  of  said  island  being  restocked  ' '  was 
too  indefinite  as  to  duration."  A  contract  to  procure  or  make  a 
loan  is  invalid  for  uncertainty  if  the  time  for  which  the  loan  is 
to  be  made  is  not  fixed,^  and  in  case  of  a  contract  for  the  sale  of 
land  a  provision  for  a  credit  to  be  secured  by  a  mortgage  of  "  not 
less  than  "  a  certain  number  of  years'  duration  is  not  sufficiently 
certain."  If  the  term  "  season  "  has  acquired  a  definite  meaning 
in  the  theatrical  profession,  a  contract  to  continue  during  a  certain 

47.  Varney  v.  Ditniars,  (1916)  217  (1895)   148  N.  Y.  117,  2  Annot.  Cas. 

N.  Y.  223,  227,  111  N.  E.  822.  387,  42  N.  E.  416. 

4S.  Mackintosh    v.    ATiner,     (Sup.  '«•  Ceballos  v.  Munson  Steamship 

1899)  37  App.  Div.  483,  55  N.  Y.  S.  Line,  (Sup.  Tr.  T.  1903)  42  Misc.  22, 

1074;  Outerbridge  v.  CampbeU  (Sup.  ^5  N.  Y.  S.  530,  reversed  on   other 

1903)   87  App.  Div.  597,  84  N.  Y.  S.  grounds  93  App.  Div.  593,  87  N.  Y.  S. 

537;   Ceballos  v.  Munson  Steamship  ^^^■ 

Line,  (Sup.  1904)  93  App.  Div.  593,  •*•  Smith    v.    Dotterweich,    (Sup. 

87  N.  Y.  S.  811.  ^^^^  132  App.  Div.  489,  116  N.  Y.  S. 

<i>  T>  ix*_         r%     a  i       ■««_       896,  reversed  on   other  crounds  200 

49.  Baltimore    Koofing,    etc.,   Mfg.      ^^  ^  « ^^  ^ 

App.  T.  1916)    160  N.  \.  S.  1006.  ^^^^  gg  g^^^^  Rep.  827.  24  N.  Y.  S. 

60.  Outerbridge  v.  Campbell,  (Sup.      306. 

1903)   87  App.  Div.  697,  84  N.  Y.  S.  54.  Milliman  v.  Huntington,   (Sup. 

637.  1893)  68  Hun  258,  62  State  Rep.  273, 

61.  Martin  v.  New  York  L.  Ins.  Co.,      22  N.  Y.  S.  997. 
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season  may  be  enforceable."  It  is  otherwise,  however,  where  the 
contract  contemplates  a  season  the  doration  of  which  is  not  fixed, 
either  by  proof  of  a  custom  or  usage  in  the  profession  or  by  the 
express  terms  of  the  contract,  but  is  to  be  fixed  by  the  subsequent 
agreement  of  the  parties.^  The  fact  that  the  contract  is  to  con- 
tinue until  the  happening  of  a  certain  event  does  not  render  it 
too  indefinite  as  to  duration;  as,  for  example,  where  the  contract 
is  to  continue  so  long  as  the  parties  are  engaged  in  a  certain 
business;'^  where  the  agreement  is  to  make  weekly  payments  so 
long  as  the  promisor  conducts  a  certain  business;^  or  whsre  a 
vessel  is  chartered  to  the  government  for  one  month  and  as  much 
Iraiger  as  it  may  be  required  by  the  war  department.'*  Where 
it  appeared  that  the  promisor,  in  consideration  of  services  to  be 
rendered  by  the  promisee,  agreed  to  use  a  siun  of  money,  furnished 
by  the  promisee,  in  a  speculative  way,  according  to  his  own  views 
and  discretion,  and  indemnify  the  promisee  against  loss,  it  has 
been  held  that  the  contract  was  not  invalid  for  uncertainty  as  to 
duration,  so  as  to  relieve  the  promisor  from  liability,  for  the  reason 
that  when  the  fund  was  exhausted  the  contract  was  necessarily 
ended.**  If  the  duration  of  the  contract  is  definitely  fixed  in  the 
first  instance,  the  fact  that  provision  is  made  for  its  continuance 
with  the  mutual  consent  of  the  parties  will  not  render  it  invalid  for 
uncertainty;  as  where  a  contract  for  the  services  of  an  actor  was 
to  continue  for  several  "  seasons  "  (a  word  having  a  definite  mean- 
ing in  the  theatrical  profession),  the  first  to  commence  sometime 
in  the  month  of  November  and  the  two  ensuing  seasons  sometime 
in  the  month  of  September,  and  "  shall  continue  so  long  as  the 
same  may  be  mutually  agreed  upon."" 

§  67.  ITncertaiiity  as  to  Time  of  Performance  or  Payment. — 
The  fact  that  no  time  for  performing  the  contract  is  specified  does 

5S.  Mcintosh  V.  Miner,  (Sup.  1900)  Gen.   T.    1002)    38    Misc.    814   mem., 

53  App.  Div.  240,  66  N.  Y.  S.  736.  78  N.  Y.  S.  1116. 

86.  McIntoehT.  Miner,  (Sup.  1899)  59.  Sturgis  v.  New  Jersey  Steam- 

37  App.  Div.  483,  65  N.  Y.  S.  1074.  boat  Co.,  (Super.  Ct.  1873)  35  Super. 

67.  Bhrenworth  v.  Stuhmer,  (1920)  Ct.  251,  affirmed  62  N.  Y.  625  mem. 

229  N.  Y.  210,  128  N.  E.  108,  revers-  60.  Osgood  v.  Wallaclc,   (Sup.  Gen. 

ing  on  other  grounds  181  App.  Div.  T.  1886)  2  State  Rep.  596. 

939  mem.,    167   N.   Y.   8.   1097;    Ce-  61.  Mcintosh      v.      Miner.       (Sup. 

ballos   V.    Mnnson    Steamship    line,  1960)   53  App.  Div.  240,  65  N.  Y.  S. 

(Sap.   1903)    93   App.    Div.   593,   87  735,  explaining  decision  on  prior  ap- 

N.   Y.    S.    811,    reversing    on    other  peal  37  App.  Div.  483,  56  N.  Y.  S. 

grooBdi  42  Misc.  22,  85  N.  Y.  S.  630.  1074. 

M.  Friese    v.    Hoefler,    (City    Ct. 
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not  necessarily  render  it  invalid  for  uncertainty,  as  the  law  will 
imply  that  it  is  to  be  performed  within  a  reasonable  time ;  •*  as, 
for  example,  where  an  order  for  goods  or  merchandise  is  sent  by 
one  merchant  to  another  and  promptly  accepted,**  or  where  the 
contract  is  one  for  the  sale  of  wood  to  be  cut  and  delivered  by 
the  seller.**  One  of  the  parties  may  also  be  given  the  right  to  fix 
the  time  of  performance  within  certain  limits  without  this  having 
the  effect  of  rendering  the  contract  invalid  for  uncertainty.**  In 
such  a  case  it  is  incumbent  on  the  party  to  whom  the  right  is 
given  to  fix  the  time  of  performance,  to  act  in  good  faith  and  give 
to  the  other  party  notice  to  perform,  and  his  absolute  and  un- 
reasonable refusal  to  fix  a  time  may  constitute  a  breach  of  the 
contract  on  his  part.**  Where  no  time  is  specified  for  the  pay- 
ment of  the  agreed  compensation  for  a  building  contract  or  the 
like,  the  law  implies  that  the  compensation  is  to  be  paid  when 
the  party  entitled  thereto  has  completed  the  contract  on  his  part," 
and  in  case  of  a  contract  for  the  sale  of  personal  property  the 
law  implies  that  payment  is  to  be  made  on  delivery.**  If,  how- 
ever, the  contract  provides  for  a  sale  on  credit,  the  time  of  credit 
must  be  fixed  to  render  the  contract  certain.**  But  in  case  of  a 
contract  for  the  sale  of  land,  which  provides  for  part  payment 
in  cash  and  the  balance  by  a  purchase  money  mortgage,  if  the 
purchaser  has  in  part  performed  by  making  the  cash  payment 
the  fact  that  the  time  for  which  the  mortgage  is  to  run  is  not 
stated  will  not,  it  has  been  held,  prevent  a  court  of  equity  from 
enforcing  the  contract.  In  so  doing  it  will  fix  a  reasonable  time 
within  which  the  deferred  payment  shall  mature.'* 

68.  Van  Woert  v.  Albany,  etc.,  R.  66.  Engineer  Co.  v.  Herring-Hall- 
Co.,  (1876)  67  N.  Y.  538;  Crane  v.  Marvin  Safe  Co.,  (Sup.  1912)  1.54 
Barron,  (Sup.  1906)  115  App.  Div.  App.  Div.  123,  138  N.  Y.  S.  981.  See 
196,  100  N.  Y.  S.  937,  37  Civ.  Pro.  also  Dicken  v.  Herter,  (Sup.  1902) 
350;  Wempie  Electric  Co.  v.  Co-  73  App.  Div.  453,  77  N.  Y.  6.  300, 
lumbug  Circle  Constr.  Corp.,  (Sup.  affirmed  175  N.  Y.  480  mem.,  67  N.  E. 
App.  T.  1917)  98  Misc.  242,  162  1081. 
N.  Y.  S.  969.  67.  Wimpie    Electric    Co.    v^    Co- 

63.  Crane  v.  Barron,  (Sup.  1006)  lumbus  Circle  Constr.  Corp.,  (Sup. 
115  App.  Div.  196,  100  N.  Y.  S.  937,  App.  T.  1917)  98  Misc.  242,  162  N.  Y. 
37  Civ.  Pro.  350.  S.  969. 

64.  Van  Woert  v.  Albany,  etc.,  R.  68.  Clark  v.  Dales,  (Sup.  1832) 
Co.,  (1876)  67  N.  Y.  538.                  •  20  Barb.  42. 

66.  Engineer  Co.  v.  IlerrinR-Hall-  69.  Foot  v.  Webb,   (Sup.  1866)    69 

Marvin    Safe   Co.,    (Sup.    1912)    154  Barb.  38. 

App.   Div.    123,    138   N.    Y.    S.    881;  70.  Lawlor    v.    Densmore-Compton 

Savery   v.    Ingersoll,    (Sup.    Gen.    T.  Bldg.    Co.,    (Sup.    Sp.    T.    1900)     63 

1886)  2  State  Rep.  218.  Misc.  458,  118  N.  Y.  S.  468,  affirmed 
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§  68.  Unoertain'ty  as  to  Amount  or  Qoantitj  OoieraUy. —  In 
case  of  executory  contracts  for  the  sale  of  personal  property,  un- 
certainty as  to  quantity  may  render  the  contract  invalid."  If, 
however,  the  quantity  to  be  sold  can  be  made  certain,  the  maxim, 
certum  est  quod  certum  reddi  potest,  may  be  applied  and  the 
contract  upheld.  Thus  a  contract  for  the  sale  of  all  the  goods, 
etc.,  of  a  certain  kind  which  the  buyer  may  require  in  his  business 
is  capable  of  being  made  certain  as  to  quantity,  and  therefore  is 
not  necessarily  subject  to  the  objection  of  uncertainty."  For 
example,  a  contract  with  a  railroad  company  to  furnish  it  all  the 
ofiSce  supplies  of  a  certain  character  which  it  may  require  during  a 
certain  period  is  valid,  and  binds  the  company  to  take  from  the 
seller,  and  the  seller  to  furnish,  all  the  supplies  which  the  company 
may  need.''*  The  same  view  has  been  taken  as  regards  a  contract 
for  the  sale  of  all  the  coal  which  a  vessel  may  require  for  certain 
voyages,"  and  a  contract  to  furnish  a  butcher  all  the  ice  he  may 
require  in  his  business."  This  has  even  been  held  true  as  to  a 
contract  under  which  the  defendant  was  appointed  the  exclusive 
sales  agent  for  the  plluntiff,  a  fashion  company,  and  was  to  receive 
on  consignment  "  such  a  sufficient  stock  of  patterns  as  might  be 
mutually  agreed  upon,  not  to  exceed  $1000  at  retail  prices,  indud- 


on  opinion  below  135  App.  Div.  920, 
120  K.  Y.  S.  1131.  See  also  Koberge 
V.  Winne,  (1895)  144  N.  Y.  709,  71 
SUte  Bep.  284,  39  N.  E.  631. 

71.  Howie  V.  Kaenowitz,  (Sup. 
1903).  83  App.  Div.  296,  82  N.  Y.  S. 
42;  Baltimore  Roofing,  etc.,  Mfg.  Co. 
V.  Rabber  Roofing  Mfg.  Co.,  (Sup. 
App.  T.  1916)    160  N.  Y.  8.  1006. 

72.  Wells  V.  Alexandre,  (1891)  130 
X.  Y.  642,  41  SUte  Rep.  334,  29  N.  E. 
142,  3  Silv.  (X  App.  694 ;  Ehrenworth 
V.  Stuhmer,  (1920)  229  N.  Y.  210, 
128  N.  E.  108,  reversing  181  App. 
Div.  939  mem.,  167  N.  Y.  S.  1097; 
Standard  Fashion  Co.  v.  Ostrom, 
(Sup:  1897)  16  App.  Div.  220,  44 
X.  Y.  S.  666;  East  v.  Cayuga  Lake 
Ice  Line,  (Sup.  Gen.  T.  1893)  66 
Hin  636  mem.,  60  State  Rep.  362, 
21  N.  T.  S.  887;  Levey  v.  New 
York  Cent.  R.  Co.,  (Super.  Ct.  (Sen. 
T.  1893)   4  Wae.  416,  63  State  Rep. 


679,  24  N.  Y.  S.  124,  affirmed  144 
N.  Y.  649  mem.,  39  N.  E.  493; 
Reeves  v.  Fulton  Market  Refrigerat- 
ing Co.,  (Sup.  Tr.  T.  1918)  105  Misc. 
130,  173  N.  Y.  8.  668.  See  also 
Miller  v.  Leo,  (Sup.  1892)  36  App. 
Div.  689,  66  N.  Y.  S.  166;  Heisel  v. 
Yolkmann,  (Sup.  1900)  65  App.  Div. 
607,  67  N.  Y.  S.  271. 

As  to  the  objection  of  want  of 
mutuality,  see  infra,  section   316. 

73.  Levey  v.  New  York  Cent.  R. 
Co.,  (Super.  Ct.  Gen.  T.  1893)  4 
Misc.  415,  53  State  Rep.  579,  24 
N.  Y.  S.  124,  affirmed  144  N.  Y.  649 
mem.,  39  N.  E.  493. 

74.  Wells  V.  Alexandre,  (1891)  130 
N.  Y.  642,  41  State  Rep.  334,  29  N.  E. 
142,  »  Silv.  Ct.  App.  694. 

76.  East  V.  Cayuga  Lake  Ice  Line, 
(Sup.  O.  T.  1893)  66  Hun  636  mem., 
50  State  Rep.  362,  21  N.  Y.  S.  887. 
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ing  a  sufficient  quantity  of  new  monthly  patterns."^*  If  the 
maximum  and  minimum  amount  of  the  property  to  be  sold  is  fixed, 
the  determination  of  the  exact  amount  may  be  left  to  the  option 
or  needs  of  the  buyer  without  invalidating  the  contract  for  un- 
certainty;''^ A  csntract  to  cut  and  deliver  wood  from  the  seller's 
land,  not  to  exceed  a  certain  number  of  cords  or  so  much  thereof 
as  the  seller  could  cut  and  deliver,  has  also  been  upheld.  The 
maximum  quantity  beiug  fixed,  the  seller  was  obliged  to  deliver 
all  or  so  much  of  this  as  he  could,  and  this  is  sufficiently  certain 
and  definite  as  to  quantity.^*  A  contract  to  make  advances  or 
loans  may  be  sufficiently  certain  to  support  an  action  for  damages, 
though  the  exact  amount  to  be  advanced  is  not  fixed,  as  where  the 
promisor  agrees  to  advance  to  a  mining  corporation  sufficient 
money  to  redeem  its  property  from  a  foreclosure  sale  and  as  is 
required  from  time  to  time  to  operate  and  develop  its  mines  until 
they  "  shall  yield  sufficient  returns  to  pay  for  working  and  operat- 
ing the  same. "  " 

§  69. Agreement   for   Share   of    Estate   on    Death    of 

Promisor. — ^An  agreement  by  the  promisor  to  leave  to  the  promisee 
all  of  his  property,  on  his  death,  is  generally  held  sufficiently 
certain,"  -and  also  an  agreement  to  adopt  a  child,  or  to  treat 


76.  Standard  Faahion  Co.  y.  0»- 
trom,  (Sup.  1897)  16  App.  Div.  220, 
44  N.  Y.  S.  666.  The  court  in  this 
case,  per  Williams,  J.,  said:  "The 
court  iu'  disimiselng  the  complaint 
held  that  the  contract  was  invalid  for 
indefiniteness  as  to  the  quantity  of 
patterns  to  be  consigned  under  the 
first  clause.  .  .  .  We  cannot  assent  to 
the  correctness  of  either  of  these  con- 
clusions. The  fair  ^instruction  of 
the  first  clause  is  that  the  quantity  of 
patterns  within  the  limit  stated  of 
$1000,  at  retail  prices  to  be  consigned, 
was  to  be  such  as  should  be  fairly 
and  reasonably  sufficient  for  the 
needs  of  the  business  —  such  as  the 
defendant  should  be  able  to  sell. 
Some  quantity  should  <je  consigned 
in  any  event,  and  the  quantity  neces- 
sary within  the  contract  should  be 
mutually  agreed  upon  as  the  busi- 
ness progressed.  The  plaintiff  could 
not  refuse  to  consign  any  patterns, 
nor  could  the  defendant  refuse  to  re- 


ceive any  or  require  the  plaintiff  to 
consign  more  than  should  be  fairly 
and  reasonably  necessary.  The 
parties  could  neither  of  them  refuse 
unreasonably  to  come  to  an  agree- 
ment ae  to  what  quantity  was  neces- 
sary. They  were  under  obligation  to 
act  and  make  an  effort  in  good  faith 
to  arrive  at  euch  a  mutual  agree- 
ment. We  think  the  contract  was  not 
invalid   for  uncertainty." 

77.  Heisel  v.  Yollonann,  (Sup. 
1900)  55  App.  I>iv.  «07,  67  N.  Y.  S. 
271. 

78.  Van  Woert  v.  Albany,  etc.,  R. 
Co.,    (1876)    67  N.   Y.   538. 

79.  San  Remo  Copper  Min.  Co.  v. 
Moneuse,  (Sup.  1912)  149  App.  Div. 
26,    133  N.   Y.   8.   509. 

80.  Winne  v.  Winne,  (1901)  166 
X.  Y.  263,  59  N.  E.  832;  Brady  v. 
Smith,  (Super.  Ct.  Gen.  T.  1894)  8 
Misc.  465,  60  State  Bep.  58,  28  N.  Y. 
S.  776. 
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it  as  the  promisor's  own  child,  and  at  the  promisor's  death  to 
leave  it  an  own  child's  share  of  his  property."  In  regard  to 
such  contracts  it  has  been  said  to  be  inuoaterial  that  the 
promisor  reserves  the  right  to  dispose  of  any  or  all  of  his 
estate  before  his  death,  as  the  characteristic  of  certainty  is  the 
same  whether  this  right  of  disposal  exists  or  not.**  On  the 
other  hand,  the  view  has  been  taken  that  a  court  of  equity 
should  not  specifically  enforce  a  contract  to  leave  all  of  the 
promisor's  property  to  the  promisee,  because  as  it  permits  him  to 
possess,  control  and  absolutely  dispose  of  his  property  so  as  to 
divest  himself  of  all  title  thereto  during  his  life,  it  leaves  uncertain 
whether  he  would  have  any  property  at  his  death.** 

§  70^  Description  of  Land  Sold. — ^A  contract  for  the  sale  of 
land  must  identify  the  land  to  be  conveyed,  otherwise  it  is  un- 
enforceable for  uncertainty.**  For  this  reason  a  contract  to  sell 
and  convey  "  seventy  acres  of  land  "  without  further  identifica- 
tion has  been  held  unenforceable.**  The  fact  that  extrinsic  evidence 
is  necessary  to  fit  the  description  to  the  land  intended  will  not 
itself  constitute  an  uncertainty,  if  the  description  when  so  applied 
particxdarizes  the  land  from  all  others.**  As  said  by  "Woodruff,  J. : 
"  This  is  not  making  an  agreement  of  doubtful  import  certain;  it 
is  applying  the  clear  and  distinct  terms  of  the  agreement  to  a 
subject  matter  which  is  proved  to  be  within  the  exact  terms  em- 
ployed for  its  description. ' ' "  For  example,  the  description  has 
been  held  sufficiently  certain  where  the  agreement  was  to  convey 
"  two  lots  owned  by  me  in  116th  street.  New  York,  between  Eighth 
and  Ninth  avenues,  said  lots  being  25  feet  front  and  about  75  feet 

81.  Healy    v.    Healy,    (Sup.    1800)  84.  Rollin  v.  Pickett,   (Sup.  1842) 

55  App.  Div.  315,  8  Annot.  Cas.  325,  2   Hill   562. 

M  N.  Y.  S.  927,  affirming  31  Misc.  88.  Rollin  v.  Pickett,   (Sup.  1842) 

636,  66  y.  Y.  S.  82,  and  affirmed  166  2   Hill   652. 

N.  Y.  624  mem.,  60  N.  E.  1112.     See  86.  Waring  v.  Ayres,  (1869)  40  N. 

lAro  Gates  r.  Gates,  (Sup.  1898)   34  Y.    357;    Fish    v.    Hubbard,     (Sup. 

App.  Div.  608,  54  N.  Y.  S.  454.  1839)   21   Wend  651;   Lee  v.  Briggs, 

8S.  Brady  v.  Smith,  (Super.  1894)  (Sup.    Gen.    T.    1889)    2    Silv.    Sup. 

8  Misc.   466,    60  State   Rep.   68,   28  Ct.  535,  25  State  Rep.  612,  6  N.  Y. 

N.  Y.  8.  776.  S.  98,  affirmed  127  N.  Y.  653  mem., 

83.  Ripsom   v.   Hart,    (Sup.   1001)  27    N.    E.    857.     See   also   Ryerss   v. 

64  App.  Div.  693,  72  N.  Y.  S.  791.  Wheeler,   (Sup.  1839)    22  Wend  148. 

See   also   Shakespeare   v.   Markham,  87.  Waring    v.   Ayres,    (1869)    40 

(Sup.  1877)  10  Hun  ill,  324.  N.  Y.  367,  362. 
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deep,"  and  the  extrinsic  evidence  showed  that  the  vendor  owned 
two  and  only  two  lots  so  situated.**  An  indefinite  description  may 
also  be  rendered  certain  by  the  conduct  of  the  parties  giving  a 
practical  construction  to  the  contract  and  thus  identifying  the 
land,  as  where  possession  is  delivered  to  the  purchaser  and  he  pays 
the  taxes  and  improves  the  property.** 

88.  Waring   v.   Ayreg,    (186»)    40      Sllv.   Sup.  a.  635.  6  N.  Y.  S.   98, 
N.  Y.  367.  26   State   Rep.   612,  afSnned   127    N. 

89.  Le«  V.  Briggs,    (Sup.   1889)    2      Y.  663  mem.,  27  N.  E.  867. 
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80.  Mistake  in  Reducing  Contract  to  Writing  (Generally 

81.  —  Degree  of  Proof  Required  as  Basis  for  Reformation 

82.  Unilateral  Mistake  as  Basis  for  Reformation 

83.  Unilateral  Mistake  as  Ground  for  Rescission 

84.  Effect  of  Negligence  in  Ascertaining  Facts 

§  71.  In  GkneraL —  It  is  a  general  rule  of  the  law  of  contracts 
tliat  the  minds  of  the  parties  must  meet  on  the  terms  of  the  con- 
tract* "  If  one  of  the  parties,"  says  Blackburn,  J.,  in  a  leading 
English  case  (Smith  v.  Hughes,  L.  R.  6  Q.  B.  607),  "  intends  to 
make  a  contract  on  one  set  of  terms,  and  the  other  intends  to 
make  a  contract  on  another  set  of  terms,  or,  as  it  is  sometimes 
expressed,  if  the  parties  are  not  ad  idem,  there  is  no  contract, 
uiless  the  circumstances  are  such  as  to  preclude  one  of  the  parties 
from  denying  that  he  has  agreed  to  the  terms  of  the  other."* 
Thus  where  in  the  case  of  a  sale  of  chattels  to  be  paid  for  with  the 
note  of  a  third  person,  the  buyer  understands  that  the  note  is  to 
be  indorsed  by  him  without  recourse,  and  the  seller  understands 
that  the  note  is  to  have  the  general  indorsement  of  the  buyer, 
there  is  no  binding  contract,'  but  if  the  buyer  receives  and  disposes 
of  the  property  he  may  be  held  liable  on  an  implied  contract  to 
pay  its  reasonable  value.*  It  is  also  the  rale,  as  stated  by  Black- 
burn, J.,  that  "*if,  whatever  a  man's  real  intention  may  be,  he  so 
conducts  himself  that  a  reasonable  man  would  believe  that  he  was 

L  See  nipra,  section  8.  3.  Baldwin  t.  Mildeberger,   (Super. 

l  See  Ckinsumers'  Ice  Co.  t.  Web-      Ct.   1820)    2  Super.   Ct.  176. 
iter,  etc.,  Co.,    (Sup.   1903)   79  App.  4.  Baldwin  v.  Mildeberger,   (Super. 

DiT.  S60,  355,  79  N.  Y.  8.  385,  (juot-       Ct.   1829)    2  Super.   Ct.   176. 
iag  with  approval  this  statement  of 
Blackbuni,  J. 

185] 
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assenting  to  the  terms  proposed  by  the  other  party,  and  that  other 
party  upon  that  belief  enters  into  the  contract  with  him,  the  man 
thus  conducting  himself  would  be  equally  bound  as  if  he  had 
intended  to  tigree  to  the  other  party's  terms."*  If  a  party  signs 
a  written  contract  he  is  presumed  to  have  knowledge  of  its  con- 
tents and  may  in  this  way  be  bound  by  a  contract  concerning  the 
terms  of  which  he  was  in  fact  ignorant.'  And  the  same  principle 
is  applied  where  a  party  accepts  as  the  agreement  of  the  parties 
a  written  contract  signed  by  the  other  party.^ 

§  72.  Mistake  of  Fact  Generally. — A  mistake  as  to  the  intrinsic 
and  essential  facts  on  the  basis  of  which  a  contract  was  entered 
may  entitle  a  party  to  relief  therefrom.'  And  though  the  contract 
is  executed  instead  of  executory  in  its  nature,  relief  may  be  granted 
by  a  court  of  equity  if  no  injustice  will  result  therefrom.*  Thus 
where  in  the  sale  of  chattels  by  the  pound,  yard  or  other  measure, 
there  is  a  mutual  mistake  in  estimating  the  quantity,  the  buyer 
may  recover  the  resulting  overpayment.'*  Also  where  it  was  the 
intention  of  the  parties,  in  a  sale  by  one  partner  to  the  other  of  his 
interest  in  the  partnership,  to  sell  at  its  face  value  to  be  ascer- 
tained by  an  accurate  inventory  of  the  firm 's  assets  and  liabilities, 
and  their  bookkeeper  in  making  such  inventory  wrongly  included, 
an  item  as  an  asset  and  excluded  an  item  which  should  have  been 
listed  as  a  liability,  the  buyer  has  been  permitted  to  recover  the 
excess  payment  caused  by  the  mistake."  The  same  principle  has 
been  applied  where  in  the  estimation  of  land  sold  by  the  acre  a 
mistake  was  made  in  the  acreage ; "  and  relief  has  been  granted  in 
case  of  an  executory  contract  for  the  purchase  of  land,  though  th© 
sale  was  not  a  sale  strictly  by  the  acre,  where  there  was  a  mutual 

5.  This  statement  ie  quoted  with  9.  Paine  t.  Upton,  (1882)  87  N. 
approval  by  Church,  C.  J.,  in  Phillip  Y.  327,  affirming  21  Hun  306; 
V.  Gallant,  (1875)  62  N.  Y.  266,  Hyde  v.  Tanner,  (Sup.  1847),  1  Barb. 
263.  75;    Markowitz    v.    Messner,     (Sup. 

6.  See  infra,  §  85.  App.  T.   1896)    18  Misc.  256,  41   N. 

7.  See  infra,  J  86  et  seq.  Y.  S.  512. 

8.  New  Yorlc  v.  Dowd  Lumber  Co.,  10.  Wheadon  v.  Olds,  (Sup.  1838) 
(Sup.  I&IO)  140  App.  Div.  358,  126  20  Wend.  174;  Hargous  v.  Ablon, 
N.  Y.  S.  394;  Champlin  v.  Laytin,  (Ct.  Err.  1846)  3  Denio  406,  af- 
(Ct.  Err.  1837)  18  Wend.  407,  af-  firming  5  Hill  472;  Scott  v.  Warner, 
firming  6  Paige  189,  which  affirmed  (Sup.  1870)  2  Lans.  49. 

Edw.    Ch.    467;    Rooeevelt    v.    Dale,  11.  House  v.  Wechsler,  (Sup.  1906) 

(Ct.  Err.  1823)  2  Cow.  129,  affirming  104  App.  Div.  124,  93  N.  Y.  S.  593. 

6  Jolins.  Oh.  174;   Smith  v.  Mackin,  12.  Paine  v.  Upton,    (1882)   87  N. 

(Sup.  1871)  4  Lans.  41.  Y.  327,  affirming  21   Hun   306. 


Digitized  by  VjOOQIC 


i  72]  MISTAKE  87 

and  substantial  mistake  as  to  the  quantity  contained  in  the  tract, 
and  it  was  readily  to  be  seen  that  but  for  such  mistake  the  con- 
tract would  not  have  been  made.*^  So  courts  of  equity  may  give 
relief  in  cases  of  a  mutual  mistake,  unaccompanied  by  fraud,  where 
the  subject  of  the  conveyance  is  so  materially  variant  from  what 
the  parties  supposed  it  to  be  that  the  substantial  object  of  the 
transaction  has  failed.^^  And  it  has  been  held  that  relief  may  be 
granted  where  in  conveyances  between  cotenants,  for  the  purpose 
of  partition  there  was  a  mutual  and  material  mistake  as  to  the 
quantity  of  land  contained  in  the  tracts  set  off  and  conveyed  to 
each  other  by  metes  and  bounds.'^  Ordinarily,  however,  if  the 
sale  is  in  gross  and  the  risk  as  to  quantity  is  taken  by  the  grantee, 
relief  cannot  be  granted  though  the  quantity  may  be  less  than  what 
the  parties  may  have  thought  to  be  the  fact."  The  court  has  also 
refused  relief  where  the  parties  acted  under  a  mutual  mistake  as 
to  the  land  actually  included  within  the  description  inserted  in 
the  conveyance,  as  where  the  land  was  described  as  bounded  by 
the  land  of  an  adjoining  owner,  and  the  parties  believed  that  an 
existing  fence  was  on  the  true  division  line,  whereas  it  encroached 
on  the  land  of  such  adjoining  owner.  "  I  am  not  aware,"  said 
Marvin,  J.,  "  that  any  action  has  ever  been  instituted  by  a  pur- 
chaser against  his  grantor,  on  the  ground  of  a  mistake  as  to  the 
true  line,  though  both  parties  saw  the  actual  division  fence  and 
supposed  it  was  properly  placed  upon  the  line.  To  permit  an 
action  in  such  a  case  would,  I  apprehend,  be  a  source  of  much 
litigation,  and  would  be  extremely  dangerous.  The  grantor,  when 
he  bounds  the  land  which  he  conveys,  by  the  land  of  another, 
does  not  undertake  that  the  visible  division  fence  is  upon  the  true 
line,  but  he  leaves  the  true  line  to  be  ascertained.  The  grantee 
can  always  protect  himself  by  requiring  a  different  description, 

IS.  BeDcnap  v.   Sealey,    (1856)    14  Marvin  v.  Bennett,    (Ct.  Err.   1841) 

N.  ¥.  143,  affirming  9  Super.  Ct.  570.  26  Wend.  169,  affirming  8  Paige  312. 

14.  Stevens  v.  Melcher,  (1897)   162  In  Faure  v.  Martin,    (1852)    7  N. 

N.  Y.  551,  575,  46  N.  E.  965;  Dunn  Y.  210,  affirming  13  Barb.   394,  the 

y.  Dunn,   (Sup.  1912)   151  App.  Div.  same  principle  is  applied,  though  on 

800,    136    N.    Y.    S.    282  i    Dale    t.  the  facts  it  would  seem  that  it  falls 

Roosevelt,  (Chan.  Ct.  1821)  5  Johns.  within   the  class  of  cases   involving 

Ch.  174;  Marvin  v.  Bennett,  (Chan.  sales   by   the   acre,   rather   than    in 

Ct.  1840)   8  Paige  312.  gross,  in  which  relief  may  be  granted. 

19.  Dnnn    v.    Dunn,    (Sup.    1912)  See  also  Belknap  v.  Sealey,    (1856) 

151  App.  Div.  800,  136  N.  Y.  S.  282.  14  N.  Y.   143,   153;   Wilson  v.  Ran- 

It.  Sweet   V.    Miirsh,    (Sup.    1909)  dall,   (1876)  67  N.  Y.  338. 
133  App.  Div.  315,  117  N.  Y.  S.  930; 
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as  making  the  fence  the  boundary,  or  leaving  it  solely  to  courses 
and  distances.""  "Where  after  a  vessel  had  left  on  its  voyage 
and  after  it  was  believed  that  it  had  arrived  at  its  destination, 
the  parties  cancelled  an  insurance  policy  against  the  loss  of  the 
vessel,  and  it  appeared  that  the  vessel  had  been  lost  at  the  time 
of  such  cancellation,  it  was  held  that  the  mistake  was  such  a  one 
as  entitled  the  insured  to  be  relieved  from  the  effect  of  the  can- 
celation as  a  release  of  the  insurer  from  liability  for  the  loss.'' 
It  is  also  the  general  rule  that  where  an  antecedent  equity  is  clearly 
established  in  favor  of  the  party  seeking  relief,  and  the  legal  right 
has  been  extinguished  by  contract  under  circumstances  clearly 
showing  a  mistake  of  fact,  a  court  of  equity  will  grant  relief  and 
enforce  the  equity  to  prevent  manifest  injustice.**  The  principle 
which  underlies  all  the  reported  decisions  in  this  class  of  cases  is, 
that  where  the  legal  rights  of  the  parties  have  been  changed  by 
mistake,  equity  restores  them  to  their  former  condition,  when  it 
can  be  done  without  interfering  with  any  new  rights  acquired  on 
the  faith  and  strength  of  the  altered  condition  of  the  legal  rights, 
and  without  doing  injustice  to  other  parties.**  In  case  of  accident 
insurance,  relief  has  been  granted  the  insured  from  the  eflfect  of 
a  general  release  given  after  he  had  received  an  accidental  injury 
to  his  arm,  where  the  parties  acted  under  a  mutual  mistake  that  the 
injury  would  not  be  permanent  but  would  result  only  in  the  loss 
of  time  from  employment,  whereas  it  proved  to  be  such  that,  due 
to  the  unknown  conditions,  it  necessitated  the  amputation  of  the 
arm  of  the  insured.**  The  burden  of  establishing  the  mistake  on 
the  basis  of  which  the  relief  is  sought  is  on  the  party  alleging  it.** 
And,  as  is  shown  later,  by  an  unreasonable  delay  in  seeking  to 
avoid  the  contract  after  knowledge  of  the  facts,  a  party  may  lose 
his  right  to  rescind.** 

17.  Northrup  v.  Summey,  (Sup.  Miller,  (Sup.  Sp.  T,  1896)  18  Misc. 
1858)    27    Barb.    196.  127,  13Z,  40  N.  Y.  S.  1073. 

18.  Duncan  v.  New  York  Mut.  *!•  Dominicie  v.  United  SUtes 
Ins.  Co..  (1893)  138  N.  Y.  88.  61  ^asualty  Co  (Sup.  1909)  132  App. 
State  Rep.  661,  33  N.  E.  730.  ^'Jl  ^f;  "«  ^    Y.  S.  976. 

.«  -^  ,        m             .c       ,«.,>    ,  *'•  Nolan  V.  Harned,   (Sup.  1897) 

19  Hyde  v.  Tanner,  (Sup.  1847)   1  jg  j^pp    dj^    ,55    43  jj    y.  S.  329; 

Karb.    75;    Lumber    E»ch.    Bank    v.  R^i^^  ^    q^^^^   -g^^^  Club,    (Sup. 

Miller.   (Sup.  Sp.  T.  1806)    18  Misc.  ^pp.  T.  1903)   84  N.  Y.  S.  661. 

127,  40  N.  Y.  S.  1073.  jg.  Baldwin  v.  Van  Deusen,  (1868) 

80.  Lumber     Exchange     Bank     ▼.  37  N.  Y.  487,  6  Trans.  App.  18. 


Digitized  by  VjOOQIC 


!  73]  MISTAKE  89 

§  73.  Mstake  of  Law  Oenerally. —  It  is  the  general  rale  that 
the  fact  that  a  part^  entering  into  a  contract  has  acted  under  a 
mistake  of  law  affords  no  ground  for  relief.**  And  ordinarily  if 
a  written  contract  is  clear  and  unambiguous,  a  mistake  on  the  part 
of  one  of  the  parties  as  to  its  legal  effect,  that  is,  the  construction 
and  effect  given  by  the  law  thereto,  in  no  way  affects  the  binding 
force  of  the  contract.**  "  The  mistake,  as  such,"  says  Bradley,  J., 
"  which  permits  oral  evidence  to  modify  or  reform  a  written  agree- 
ment must  be  mutual,  and  in  some  sense  have  relation  to  facts, 
for,  as  a  general  rule,  a  mere  mistake  of  its  legal  effect  affords  no 
such  relief ;  that  is  to  say,  if  the  written  agreement  is  made  as  the 
parties  intended,  a  mistake  of  its  legal  import  furnishes  no  ground 
for  the  introduction  of  oral  evidence  to  qualify  its  terms."  **  And 
it  has  been  held,  where  the  oral  agreement  of  the  parties  was  for 
a  certain  rate  of  interest  and  a  provision  in  the  written  contract 
for  this  rate  was  omitted  on  account  of  the  mutual  mistake  of 
the  parties  that  it  would  render  the  contract  usurious,  that  lelief 
by  way  of  reformation  so  as  to  authorize  a  recovery  of  such  rate 
of  interest  cannot  be  granted.*'  It  is  immaterial  that  a  mistake 
as  to  the  legal  effect  of  a  contract  is  caused  by  a  reliance  on  the 
statements  of  a  third  person,  made  without  the  knowledge  of  the 
other  party  and  for  which  the  latter  was  not  responsible.**  For 
example,  in  a  carefully  considered  case  it  appeared  that  after  a 
dispute  had  arisen  between  the  plaintiff  and  the  defendant  as  to 
the  character  of  the  work  done  under  a  building  contract,  a  new 
contract  was  entered  into  for  the  completion  of  the  work.    This 

S4.  Marble  t.  Whitney,   (1863)   28  N.    Y.    S.    231;    Marsh    t.    McNair, 

N.  V.  297;  Clarke  v.  Dutcher,   (Sup.  (Sup.   1888)    48  Hun   117,   15  SUte 

1824)   9  Cow.  674;  Champlin  v.  Lay-  Rep.  470;   Rochester,  etc.,  Land  Co. 

tin,  (Sop.  1837)   18  Wend.  407;  Car-  t.  Davis,  (Sup.  1894)  79  Hun  69,  61 

pentier   t.   Mintum,    (Sup.   Gen.    T.  State  Rep.  661,  29  N.   Y.  S.   1148; 

1872)   6  Lans.  66;  Shotwell  v.  Mur-  Moran  t.   Wellington,    (Sup.  Tr.  T. 

ray,   (Chan.  Ct.  181S)    1  Johns.  Ch.  1917)    101   Misc.  594,   167   N.  Y.  S. 

512;  Lyon  v.  Richmond,   (Chan.  Ct.  465;    McCreery   v.   Duncan,    (Super. 

1916)    2   Johns.   Ch.   61;    Loomer  v.  Ct.  1886)   63  Super.  Ct.  448. 

Wheelwright.     (Chan.    a.    1846)     3  86.  Marsh  v.  McNair,  (Sup.  1888) 

Sandf.    Ch.    135;    Bowden    t.    Owen,  48  Hun  117,  119,  16  State  Rep.  470. 

(Snp.  Tr.  T.  1018)   103  Misc.  56,  171  S7.  Greene  t.   Smith,    (1890)    160 

N.  Y.  a  778.  N.  Y.  533,  65  N.  E.  210,  affirming  13 

tf.  Phillip  v.  Gallant,    (1875)    62  App.   Div.   460,  77   SUte   Rep.   610, 

X.  Y.  266;  Marsh  v.  McNair,  (1885)  43  N.  Y.  8.  610. 

99  X.  Y.  174,  1  N.  E.  660,  reversing  98.  Phillip  v.   Galtant,    (1876)    62 

26   Hon    314;    Miller    t.    Carpenter,  N.  Y.  256. 
(Sup.   1902)    68    App.   Div.   346,   74 
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contract  was  carefully  and  distinctly  read  over  to  the  defendant, 
and  she  was  informed  that  the  plaintiff  was  bound  to  perform  only 
what  he  agreed  to  therein.  The  defendant,  a  Frenchwoman,  did 
not  understand  English  perfectly,  and  a  third  person  attempted 
to  explain  the  contract  to  her  in  French,  and  erroneously  stated  to 
her,  without  the  knowledge  of  the  plaintiff,  that  the  plaintiff  was 
required  by  the  contract  to  supply  alleged  defects  in  work  thereto- 
fore done.  The  plaintiff  acted  in  entire  good  faith,  supposing  that 
the  contract  contained  the  entire  agreement  and  that  the  defendant 
assented  thereto,  and  completed  the  work  in  accordance  with  the 
contract.  It  was  held  that  the  defendant  was  bound  by  the  terms 
of  the  contract.^  And  the  same  has  been  held  true  where  the 
misunderstanding  as  to  the  legal  effect  of  the  instrument  arose 
from  the  attempt,  made  in  good  faith,  of  one  party  to  explain  the 
legal  effect  or  meaning  of  the  language  uscd.'<*  As  a  general  rule 
a  court  of  equity  will  not  set  aside  a  voluntary  conveyance  at  the 
instance  of  the  grantor  because  he  was  mistaken  as  to  its  legal  effect 
or  otherwise  induced  by  a  mistake  of  law.'^  And  it  has  been  held 
that  a  conveyance  in  consideration  of  the  future  support  of  the 
grantors  should  not  be  set  aside  because  the  grantors  may  not 
have  fully  understood  the  legal  effect  of  their  conveyance,  where 
there  was  no  fraud  or  concealment  whatsoever  on  the  part  of  the 
grantee.**  It  is  also  held  that  if  a  grantee,  though  under  the 
contract  of  purchase  he  may  have  been  entitled  to  a  warranty, 
knowingly  accepts  in  lieu  thereof  a  quitclaim  deed,  this  is  a  full 
performance  of  the  contract  of  purchase,  and,  there  being  no  mis- 
take as  to  the  character  of  the  deed,  he  is  not  entitled  to  relief 
because  there  was  an  unknown  incimibrance  on  the  land."  It 
sometimes  happens  that  parties  consent  to  carry  out  their  agree- 
ment by  an  instrument  which  by  their  mistake  of  law  will  not 
effectuate  their  intention.  In  such  a  case  equity  will  not  reform 
the  instrument  or  substitute  another  which  will  in  law  give  effect 
to  their  intention,  because  they  adopted  and  agreed  upon  the 
particular  instrument,  and  equity  will  not  compel  them  to  execute 

m.  Phillip  y.  Gallant,    (1875)    62  Barb.    637;    Fellows    t.    Heermans, 

N.  Y.  256,  affirming  on  this  point  1  (Sup.  G.  T.  1870)   4  Lans.  230. 

Hun   628,   3   Thomp.   &   C.    618.  38.  Stewart  v.  Dunn^   (Sup.   1902) 

30.  Fort  V.  Globe,  etc.,  F.  Ins.  Co.,  77  App.  Div.  631  mem.,  7«  N.  S.  123. 
(Sup.  Tr.  T.  1818)  102  Misc.  584,  33.  WTiittemore  v.  Farrington, 
169  N.  Y.  S.  229.  (1879)    76   N.   Y.   452,   affirming   12 

31.  Dupre  v.  Thompgon,  (Sup.  Sp.  Hun  349,  on  prior  appeal  7  Hun 
T.    1848)    4    Barb.    279,    affirmed    8  392. 
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an  agreement  which  they  never  consented  to  execute  and  thus 
make  an  agreement  for  them.** 

§  74. Mistake  of  Law  in  Connection  with  Other  Con- 

tideratioiis.— ^Although  as  a  general  rule  a  mistake  of  law  furnishes 
no  ground  for  equitable  relief  from  contracts  entered  into  under 
the  influence  thereof,  it  may  be  otherwise  where  there  has  been 
unfair  or  deceptive  conduct  on  the  defendant's  side  which  tends 
to  confirm  the  mistake  and  conceal  the  truth.**  "  It  is  equally  well 
settled,"  says  Pinch,  J.,  after  stating  the  general  rule  as  to  the 
effect  of  a  mistake  of  law,  ' '  that  where  there  is  a  mistake  of  law 
on  one  side,  and  either  positive  fraud  on  the  other,  or  inequitable, 
unfair,  and  deceptive  conduct,  which  tends  to  confirm  the  mistake 
and  conceal  the  truth,  it  is  the  right  and  duty  of  equity  to  award 
relief.  All  the  cases  which  deny  a  remedy  for  mere  mistake  of 
law  on  one  side  are  careful  to  add  the  qualification  that  there 
must  be  no  improper  conduct  on  the  other." "  And  relief  may  be 
granted  where  the  complainant  has  been  led  into  the  mistake  by 
misrepresentations  of  the  defendant,  or  where  the  defendant  takes 
an  improper  advantage  of  the  complainant's  ignorance  of  a  matter 
of  law.*^  The  existence  of  a  confidential  relation,  such  as  that  of 
husband  and  wife,  may  also  found  the  basis  of  a  charge  of  con- 
structive fraud  and  authorize  the  court  in  setting  aside  a  voluntary 
conveyance  by  the  wife  to  her  husband,  where  it  is  shown  that  she 
did  not  understand  the  conveyance  or  acted  in  making  it  under 
the  influence  of  a  mistake  of  law."  A  mistake  as  to  one's  legal 
rights  is  not  necessarily  a  mistake  of  law,  and  as  such  insufficient 
to  found  a  basis  for  equitable  relief,  though  the  facts  on  which  the 
right  depends  are  known,  but  may  be  viewed  as  a  mistake  of  law 
and  fact  combined  or  in  the  nature  of  a  mistake  of  fact  and  relief 

M.  Pitcher  t.   Hennessey,    (1872)  olic    Benev.    Legion,    (Sup.    Sp.    T. 

48  N.  ¥.  415,  424;  Wemple  v.  Uauen-  1920)    180  N.  Y.  S.  698. 

atein,  (Sup.  1897)   19  App.  Div.  652,  36.  Havtland    y.    Willets,    (1804) 

557,   4e    N.    Y.   S.    288;    Arthur    v.  141  N.  Y.  36,  »5  N.  E.  968. 

Arthur,  (Sup.  Sp.  T.  1850)  10 Barb. 9.  37.  Terry  t.  Moore,  (Com.  PI.  Oen. 

35.  Haviland    v.    Willets,     (1894)  T.,      1893)     3    Misc.    290,    52    State 

141  N.  y.  35,  36  N.  E.  968,  affirming  Rep.  403,  22  N.  Y.  S.  788,  on  later 

a*  to  this   but   reversing  as  to  the  appeal   12  Misc.  641,  67  State  Rep. 

extent  of  the  relief  granted  67  Hun  499,  33  X.  Y.  S.  846. 

89,  51   State  Bep.  747,  21   N.  Y.  S.  38.  Boyd    t.     D«     La     Montagnie, 

1II2;  Marsh  v.  McXair,  (Sup.  1888)  (1878)  73  N.  Y.  498,  affirming  1  Hun 

48  Hon   117,   15  State  Rep.  470,  28  696,  4  Thomp.  &  C.  148,  47  How.  Pr. 

Wkly.  Dig.   420;  Donaldson  v.  Cath-  433. 
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granted,  as  where  the  mistake  is  the  result  of  a  misconstmetion  of 
a  doubtful  grant.** 

§  75.  Mistake  as  to  Subject  Matter. —  If  in  case  of  sales  and 
the  like  there  is  a  mutual  mistake  as  to  the  identity  or  existence 
of  the  subject  nutter  of  the  sale,  no  binding  contract  is  made.^ 
An  example  frequently  given  of  this  is  where  a  horse  is  purchased 
which  is  believed  by  both  parties  to  be  alive,  but  which  in  fact  is 
dead  at  the  time.  In  such  a  case  a  purchaser  would  be  entitled 
to  relief  by  way  of  rescission  of  the  contract.**  And  relief  has 
been  granted  where  a  contract  was  made  for  the  sale  of  a  gore  of 
land,  not  specifically  located  but  erroneously  supposed  by  the 
parties  to  lie  between  platted  lots  or  surveys;*'  this  is  somewhat 
similar  to  the  old  illustration  of  the  sale  of  land,  which  both  parties 
believed  to  exist  but  which  had  been  washed  away  by  a  flood.** 
Likewise,  in  case  of  a  lease,  a  mutual  mistake  as  to  the  identity  of 
the  subject  matter  will  prevent  a  binding  contract  from  arising,  as 
where  the  lessee  thinks  he  is  leasing  one  house  and  the  lessor  thinks 
that  another  house  is  the  one  leased."  The  view  has  been  taken, 
in  the  case  of  a  sale  of  a  note,  that  the  mutual  mistake  of  the 
parties  as  to  the  infancy  of  the  maker  and  his  consequent  right 
to  defend  on  that  ground  constitutes  reason  for  a  rescission.** 
Also  in  case  of  a  sale  of  a  note  under  the  mutual  mistake  of  the 
parties  that  it  was  secured  by  a  first  mortgage  on  land,  whereas 
the  land  was  encumbered  by  a  prior  mortgage,  it  was  held  that 
this  was  such  a  mistake  as  entitled  the  buyer  to  rescind  and  recover 
the  purchase  money  paid.**  Belief  by  way  of  rescission  has  also 
been  granted  where  a  sale  of  corporate  stock  was  made  on  the  basis 

88.  Goodepeed  t.  Ithaca  St.  R.  Co.,  4S.  Morse    t.    Elmendorf,     (Chan. 

(1»0«)   184  N.  Y.  351,  355,  77  N.  E.  Ct.  1844)   11  Paige  277,  287;  Riissell 

392,  affirming  88  App.  Div.   147,   14  v.  Brownell,    (Sup.    1884)    20  Wkly. 

Annot.  Cas.  6,  84  N.  Y.  S.  383;  Mat-  Dig.  604. 

ter  of  Willeto,  (Surr.  1906)  51  Misc.  43.  L.   D.   Garrett  Co.   v.   Halsey, 

176,  5  Mills  451,  100  N.  Y.  S.  850,  (Sup.  Sp.  T.  1002)  38  Misc.  438,  443, 

affirmed  119  App.  Div.   119,   104  N.  77  N.  Y.  S.  989. 

y.  e.  1150  which  is  affirmed  190  N.  44.  Malone  v.  Hirsch,   (County  Ct. 

Y.  627  mem.,  83  N.  E.  1134.  1916)    102  Misc.   724,   167   N.   Y.   S. 

40.  Martin  v.   McCormick,    (1853)  723,  affirmed   on  opinion  below,   181 
8   N.   Y.   331,   336;    Cutts  v.  Guild,  App.  Div.  914,  167  N.  Y.  S.  723. 
(1874)    57    N.    Y.   229;    Gardner   v.  46.  Baldwin  v.  Van  Deusen,  (1868) 
Troy,    (Sup.    1857)     26    Barb.    423;  37  N.  Y.  487,  6  Trans.  App.  18. 
Wblff   V.    Megargel,    (Sup.    App.    T.  48.  Lewis     v.     Cavanagh,      (Sup. 
1910)    123  N.  Y.  S.  368.  1882)    14   Wkly.   Dig.   536. 

41.  Dambmann       v.       Schulting, 
(1878)   75  N.  Y.  55,  63. 
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of  an  untrue  report  as  to  its  financial  condition,  and  both  parties 
acted  under  the  belief  that  the  report  was  true,  whereas  in  fact 
the  eorporalion  was  insolvent  and  the  stock  wholly  worthless." 
The  principle  with  respect  to  mistake  as  to  the  identity  of  the 
subject  matter  is  well  illustrated  in  a  leading  English  case  involv- 
ing the  sale  of  cotton  to  arrive  by  vesseL  In  this  case  the  defendant 
agreed  to  buy  of  the  plaintiff  a  cargo  of  cotton  to  arrive  ex 
Peerless  from  Bombay.  There  were  two  ships  called  Peerless,  both 
sailing  from  Bombay,  and  the  buyer  meant  the  Peerless  arriving 
in  October  while  the  seller  meant  the  Peerless  arriving  in  December. 
It  was  held  that  there  was  no  contract.**  And  where,  in  a  sale  of 
a  carload  of  applewaste,  samples  to  determine  the  quality  were 
by  the  buyer  through  mistake  drawn  from  the  wrong  car,  without 
negligence  on  his  part,  due  to  the  form  of  the  order  on  the  carrier 
given  hy  the  seller  to  the  buyer  to  enable  him  to  secure  the  samples, 
this  has  been  considered  such  a  mistake  as  to  the  identity  of  the 
subject  matter  of  the  sale  as  to  authorize  the  buyer  to  recover  the 
price  paid."  If  language  which  identifies  certain  property,  and 
this  only,  is  used  in  describing  the  subject  matter  of  the  sale, 
and  the  purchase  is  made  by  the  buyer  in  good  faith  and  under 
the  belief  that  the  seller  intends  to  sell  the  property  so  described, 
it  seems  that  the  seller  will  be  bound  though  in  fact  he  intended 
to  sell  Qther  property.^*  Thus  if  there  are  two  issues  of  the  bonds 
of  a  corporation,  one  kdown  as  the  issue  of  1932  and  the  other 
as  that  of  1953,  and  the  seller  agrees  to  sell  the  former,  and  the 
buyer  makes  the  purchase  in  good  faith,  the  seller  will  not  be 
granted  relief  because  in  fact  he  intended  to  sell  bonds  of  the  issue 
of  1953.*^  In  case  of  a  sale  by  sample,  the  fact  that  the  seller  by 
mistake  used  a  wrong  sample  does  not  entitle  him  to  relief  if  the 
buyer  acted  in  good  faith."  But  even  in  a  mistake  of  this  character, 
if  the  buyer  knows  that  the  seller  intends  to  sell  other  property 

47.  L.  D.  Garrett  Co.  v.  Halaey,  Brown  v.  New  York,  (Sup.  Sp.  T. 
(Sop.  Sp.  T.  1902)  38  Misc.  438,  1908)  67  Misc.  433,  108  N.  Y.  S.  555, 
77  N.  Y.  S.  »89.  affirmed    128    App.    Div.    925    mem., 

48.  Raffles  v.  Wichelhaus,  (1864)  112  N.  Y.  S.  1123;  Lister  v.  Wind- 
2  H.  &  C.  906.  muller,  (Super.  Ct.  1885)   52  Super. 

4».  De     Wolff     V.     Howe,      (Sup.  Ct.   407. 

1»0«)    112  App.  Civ.   104,  98  N.  Y.  51.  Wolff  v.  Megargefl,   (Sup.  App. 

8.  262.  T.   1910)    123  N.  Y.  S.  368. 

SO.  Wolff  V.  Megargel,   (Sup.  App.  63.  Davis  v.  Reisinger,  (Sup.  1907) 

T.  IWO)  123  N.  V.  S.  368.    See  also  120  App.  Div.  766,  105  N.  Y.  S.  603. 
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than  that  apparently  referred  to  by  the  description  osed,  relief 
may  be  granted  the  seller.''  Thus  in  the  case  of  the  two  issues 
of  bonds,  though  the  seller  expressly  agreed  to  sell  bonds  of  the 
issue  of  1932,  intending,  however,  to  sell  those  of  the  issue  of  1953, 
and  the  buyer  knew  that  such  was  his  intention  and  that  he  was 
ignorant  that  there  were  two  issues,  the  one  much  more  valuable 
than  the'  other,  the  seller  should  be  granted  relief.** 

§  76.  Mistake  as  to  Immaterial  or  Extrinsic  Facts  OeneraUy. — 
In  order  that  mistake  may  be  ground  for  relief  it  must  be  a  mistake 
as  to  some  fact  not  remotely,  but  directly,  bearing  on  the  act 
against  which  relief  is  sought;"  it  must  also  be  a  mistake  as  to 
some  existing  or  present  state  of  f  acts.^  It  is  the  general  rule  that 
a  mistake  as  to  an  extrinsic  fact  and  not  essential  to  the  contract, 
but  which  if  known  might  have  influenced  the  action  of  a  party 
and  deterred  him  from  making  the  contract,  is  not  such  a  mistake 
as  will  authorize  even  equitable  relief;"  and  a  fortiori  this  is  true 
where  the  mistake  is  in  its  nature  a  mistake  of  law  rather  than  a 
mistake  of  fact."  As  said  by  Earl,  J. :  "  There  are  many  extrinsic 
facts  surrounding  every  business  transaction  which  have  an 
important  bearing  and  influence  upon  its  results.  Some  of  them 
are  generally  unknown  to  one  or  both  of  the  parties,  and  if  known 
might  have  prevented  the  transaction.  In  such  cases,  if  a  court 
of  equity  could  intervene  and  grant  relief,  because  a  party  was 
mistaken  as  to  such  a  fact  which  would  have  prevented  him  from 
entering  into  the  transaction  if  he  had  known  the  truth,  there 
would  be  such  uncertainty  and  instability  in  contracts  as  to  lead 
to  much  embarrassment.    As  to  all  such  facts,  a  party  must  rely 

63.  Wolff  T.  Megargel,  (Sup.  App.  67.  Dambmann  t.  Sichulting, 
T.  1«10)  123  K.  Y.  S.  368.  See  aUo  (1878)  76  N.  Y.  55;  Stettheimer  v. 
Davis  V.  Reisinger,  (Sup.  1907)  120  KilUp,  (1878)  76  N.  Y.  282;  South- 
App.  Div.  766,   105  N.  Y.  S.  603.  wick   v.   Memphis   First   Nat.    Bank, 

64.  Wolff  V.  Megargel,  (Sup.  App.  (1881)  84  N.  Y.  420,  61  How.  Pr. 
T.  1910)    123  N.  Y.  S.  368.  164,  reversing  20  Hun  349;  Hand  v. 

66.  Southwick  v.  Memphis  First  Ga«  Engine,  etc.  Co.,  (1901)  167  K. 
Nat.  Bank,  (1881)  84  N.  Y.  420,  61  Y,  142,  60  N.  E.  425.  See  alsp  Dun- 
How.  Pr.  164  J  Metropolitan  El.  R.  can  v.  New  York  Mut.  Ins.  Co., 
Co.  v.  Johnston,  (Sup.  1894)  84  Hun  (1893)  138  N.  Y.  88,  03,  61  State 
83,  65  State  Rep.  206,  32  N.  Y.  S.  Rep.  661,  33  N.  E.  730. 
49,  affirmed  158  N.  Y.  739  mem.,  68.  Holdredge  v.  Webb,  (Sup. 
63  N.   E.   1128.  1872)     64    Barb.    9;    Carpentier    v. 

69.  Southwick    v.    Memphis    First  Minturn,   (Sup.  1873)   65  Barb.  293; 

National    Bank,     (1881)     84    N.    Y.  Carpentier  v.  Minturn,    (Sup.   1872) 

420,  61   How.  Pr.   164.  6  Lans.  56. 
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apon  his  own  circumspection,  examination  and  inquiry ;  and  if  not 
imposed  upon  or  defrauded,  he  must  be  held  to  his  contracts."'* 

§  77. Application  of  Bvle. —  The  court  has  refused  to  set 

aside  a  release  because  the  creditor  was  ignorant  at  the  time  of 
the  financial  condition  of  the  debtor,  considering  this  an  intrinsic 
fact.*"  Also  where  the  insured  had  been  unheard  of  for  some  time, 
and  the  insurer  and  the  beneficiary  in  the  policy  supposed  that  he 
was  dead,  and  entered  into  a  compromise  agreement  under  which 
the  insurer  agreed  to  pay  a  certain  amount  at  all  events  and  to 
deposit  a  further  amount  to  be  paid  to  the  beneficiary  within  a 
certain  time  if  the  insurer  could  not  produce  reasonable  proof 
diowing  that  the  insured  was  still  alive,  it  was  held  that  their 
mistake  as  regards  the  insured 's  death  did  not  relieve  the  insurer 
from  liability  to  pay  the  first  amount,  as  the  possibility  that  the 
insured  was  alive  was  necessarily  in  the  contemplation  of  the 
parties.*^  A  similar  ruling  was  made  in  a  case  where  it  appeared 
that  the  plaintiff  held  the  obligation  of  the  defendant  under  which 
he  was  entitled  to  have  a  certain  amount  applied  towards  the 
price  of  articles  he  might  purchase  from  the  defendant.  In  nego- 
tiating the  terms  of  the  sale,  which  was  on  a  cash  basis,  the 
defendant  did  not  know  who  the  plaintiff  was  or  that  it  was  his 
intention  to  claim  the  amount  of  the  defendant's  obligation  as  a 
payment  towards  the  price.  It  was  held  that  this  did  not  prevent 
the  sale  agreed  to  from  being  binding  on  the  defendant.**  The 
court  has  also  refused,  to  set  aside  a  release  given  a  person  liable 
to  another  for  personal  injuries  caused  by  the  negligence  of  the 
former,  because  the  parties  were  mistaken  as  to  the  actual  extent 
of  the  injuries,  which  proved  to  be  more  serious  than  they  were 
thought  to  be  at  the  time,  no  element  of  fraud  or  misrepresentation 
being  involved." 

§  78.  Mistake  as  to  Identity  of  Party  Oenerally.— A  mistake 
of  one  party  to  a  contract  as  regards  the  identity  of  the  other 
party,  as  where  he  intends  to  make  a  contract  with  another  person 

W.  IXmbmann        v.        Schulting,  ing  24  App.  Div.  410,  48  N.  Y.   &l 

(1878)   75  N.  Y.  65,  64.  669. 

60.  Dambmann  v.  Schulting,  M.  Hand  v.  Gas  Engine,  etc.  Co., 
(1878)  75  N.  Y.  65,  reversing  12  (1901)  167  N.  Y.  142,  60  N.  E.  425. 
Han  1,  wliich  aflirmed  54  How.  Pr.  63.  Miles  v.  New  York  Cent.  R. 
289.  Co.,    (Sup.  Sp.  T.   1919)    178  N.  Y. 

61.  Sears  t.  Ancient  Order,  (1900)  S.   637. 
163  N.  Y.  374,  57  N.  E.  618,  revers- 
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and  believes  that  he  is  doing  so,  will  prevent  the  contract  from 
being  binding  on  him,  or  at  least  will  entitle  him  to  equitable 
relief  therefrom  to  the  extent  that  it  is  executory.**  The  reason 
for  this  is  that  not  only  has  every  one  a  right  to  select  and  deter- 
mine with  whom  he  will  contract  and  to  have  no  person  thrust  on 
him  without  his  consent,**  but  also  because  a  contract  involves  a 
meeting  of  the  minds  of  the  contracting  parties.  If  one  of  the 
supposed  parties  is  wanting,  there  is  an  absence  of  one  of  the 
formed  constituents  of  a  legal  transaction,  and  in  such  a  situation 
there  is  no  contract.**  Accordingly,  where  an  executory  contract 
of  sale  is  entered  into  through  an  agent  of  the  buyer,  and  the  seller 
believes  and  is  led  to  believe  that  he  is  contracting  with  a  partner- 
ship with  which  he  had  theretofore  had  dealings,  and  it  turns  out 
that  the  agent  was  contracting  for  a  corporation  engaged  in  the 
same  business  under  the  same  name,  the  seller  may  repudiate  the 
contract  on  ascertaining  such  fact.*^  So  one  who  falsely  induces 
another  to  believe  that  he  is  acting  as  the  agent  of  a  third  person, 
when  in  fact  he  is  acting  for  himself,  cannot  enforce  the  contract 
thus  made.**  This  has  been  held  true  where  the  plaintiff  was 
engaged  under  the  name  and  style  of  "  Committee  on  Distribu- 
tion "  in  selling  a  publication  entitled  "  Messages  and  Papers 
of  the  Presidents."  In  making  a  sale  it  was  represented 
to  the  defendant  that  the  "  Committee  on  Distribution  "  was  a 
congressional  committee  and  the  publication  a  government  publi- 
cation, and  that  the  government  was  the  seller.  The  defendant  in 
making  the  purchase  thought  that  he  was  dealing  with  the  govern- 
ment and  did  not  intend  to  contract  with  any  individual.  It  was 
held  that  the  defendant  could  repudiate  the  contract,  though  the 
publication  itself  was  as  represented.**  It  is  also  held  that  where 
one  falsely  represents  himself  to  be  acting  as  the  agent  of  a  third 
person,  and  induces  a  seller  to  sell  on  credit  and  deliver  goods  to 

64.  Kelly    Asphalt    Block    Co.    v.      Radliff    v.    CaUinger,     (1866)     141 
Barber  Asphalt  Pav.  Co.,  (1914)  211      Mass.  1,  6,  4  N.  E.  805. 

N.  Y.  68,   105  N.  E.  88;   Barcus  v.  67.  Consumers'  Ice  Co.  v.  Webeter, 

Dorries,    (Sup.    1901)    64  App.  Dlv.  etc.,  Co.,    (Sup.   1898)    32  App.  Div. 

109,  71  N.  Y.  S.  695.  592,  53  N.  Y.  S.  56,  on   subsequent 

65.  Barcus  v.  Dorries,  (Sup.  1901)  appeal  79  App.  Div.  350,  79  N.  Y.  8. 
64  App.  Div.  109,  114,  71   N.  Y.  8.  3S5. 

695.  68.  Barcus  v.  Dorries,  (Sup.  1901) 

66.  Kelly    Asphalt    Block    Co.    v.  64  App.  Div.  109,  71  N.  Y.  S.  695. 
Barber  Asphalt  Pav.  Co.,  (1914)  211  69.  Barcus  v.  Dorries,  (Sup.  1901) 
N.  Y.   68,  71,   105  N.   E.   88,  citing  64  App.  Div.  109,  71  N.  Y.  S.  695. 
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Um  as  agent,  no  title  whatsoever  passes  to  the  agent,  and  there- 
fore the  seller  may  reclaim  the  goods  from  one  who  purchases  in 
good  faith  and  for  value  for  such  pseudo  agent.'"*  The  same  view 
has  been  taken  where  a  person  by  representing  himself  as  the  agent 
of  a  nonexisting  corporation  induced  the  plaintiff  to  sell  on  credit 
and  deliver  goods  to  him  as  such  agent." 

§  79. .  Qualification  of  Oeneral  Sule. —  To  avoid  the  con- 
tract for  a  mistake  as  to  the  identity  of  the  opposing  party  it  is 
necessary  that,  as  a  matter  of  fact,  the  intent  of  the  other  party 
was  to  contract  with  a  distinct  other  person.  The  fact  that  he  may 
not  have  known  who  the  party  was  with  whom  he  was  ostensibly 
contracting,  and  probably  would  not  have  entered  into  the  con- 
tract with  him  if  he  had  known  his  identity,  is  not  sufBcient.  This 
is  very  similar  to  the  rule  which  permits  an  undisclosed  principal 
to  sue  on  a  simple  contract  entered  into  by  his  agent  in  his  own 
name.  And  this  rule  has  been  held  true  where  the  identity  of  the 
principal  has  been  concealed  because  of  the  belief  that  if  it  were 
disclosed  the  contract  would  not  be  made.^^  Thus  if  a  person  pre- 
sents himself  at  another  person's  place  of  business  to  purchase 
goods  on  a  cash  basis  and  the  terms  of  a  sale  are  agreed  on,  the 
fact  that  the  seller  did  not  know  who  the  buyer  was  and  would 
not  have  made  the  contract  in  question  with  him  if  he  had  known 
does  not  affect  the  contract,  and  this  has  been  held  true  though 
the  buyer  may  have  given  a  false  name  to  conceal  his  identity." 
It  has  also  been  held,  where  a  buyer  supposes  that  he  is  contracting 
with  a  person  as  an  officer  of  a  corporation  instead  of  with  such 
person  as  an  individual,  but  receives  and  uses  the  property  when 
delivered  by  such  person,  who  thought  the  contract  was  with  him- 
self as  an  individual,  that  the  buyer  is  liable  for  the  value  of  the 
property.'*  And  again,  though  the  defendant  may  have  thought 
that  he  was  dealing  with  a  partnership  transacting  business  under 

70.  Hentz  v.  Miller,  (1&83)  94  N.  Barber  Asphalt  Paving  Co.,  (1914) 
Y.  «4;  Collins  v.  Railei,  (Sup.  1880)  211  N.  Y.  68,  105  N.  E.  88,  affirming 
20  Hu»  246,  affirmed  85  N.  Y.  637  153  App.  Dlv.  907  mem.,  137  N.  Y. 
mem.,      and      disapproving      (1866)  S.   1125. 

Craig  V.  Marsh,  2  Daly  61.    See  also  73.  Hand  v.  Gas  Engine,  etc.,  Co., 

SolUu  V.  Gerdau,   (1890)    119  N.  Y.  (1901)    167  N.  Y.  142,  60  N.  E.  426, 

380,  29  State  Kep.  395,  23  N.  E.  864.  reversing  on  other  grounds  34  App. 

71.  Wyekoff  v.  Vicary,  (Sup.  1894)  Div.  354,  54  N.  Y.  S.  260. 

75  Hnn  409,  66  State  Rep.  774,  27  74.  Pizrutielle    v.    Graham,    (Sup. 

N.  y.  S.  103.  App.  T.  1907)   66  Misc.  584,  106  N. 

73L  KeHy    Aapbalt    Block    Oo.    v.      Y.  S.  1009. 
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a  trade  name  instead  of  with  the  plaintiff,  a  corporation,  this  would 
not  prevent  the  plaintiff,  in  the  absence  of  any  misrepresentation 
on  its  part,  from  recovering  for  work  done  in  good  faith  under  the 
contract.^* 

§  80.  Mistake  in  Bedndng  Contract  to  Writing  Oenerally. — 
Though  the  rule  in  the  courts  of  law  is  that  the  written  instru- 
ment does,  in  contemplation  of  law,  contain  the  true  agreement 
of  the  parties,  and  that  the  writing  furnishes  better  evidence  of 
the  sense  of  the  parties  than  any  that  can  be  supplied  by  parol, 
equity  has  a  broader  jurisdiction  and  will  open  the  written  con- 
tract to  let  in  an  equity  arising  from  facts  perfectly  distinct  from 
the  sense  and  construction  of  the  instrument  itself,  and  reform 
the  writing  to  accord  with  the  true  intention  of  the  parties.'*  "  It 
has  long  been  settled,"  says  Smith,  J.,  "  that  where  an  agreement 
is  reached  between  parties,  if  that  agreement  be  put  into  the  writ- 
ing other  than  as  understood  between  the  parties,  through  fraud, 
mistake  or  inadvertence,  the  contract  may  be  reformed.""  And 
under  the  Code  practice  the  defendant  when  sued  at  law  may  set 
up  the  equitable  defense  as  a  counterclaim  and  thereby  seek  a 
correction  of  the  mistake."  There  is  no  question  but  that  relief 
may  be  granted  where  a  clerical  mistake  or  omission  is  made  in 
reducing  the  oral  agreement  to  writing."  The  rule,  however,  is 
not  restricted  to  such  instances,  but  where  parties  have  made  an 
oral  agreement  and  there  is  no  allegation  of  any  mistake  in  it,  and 
in  reducing  it  to  writing  they  by  mutual  mistake,  either  because 

75.  W«ber  v.  Hearn,  (Sup.  1900)  v.  Whitcomb,  (Sap.  1019)  186  App. 
40  App.  Div.  213,  63  N.  Y.  S.  41.  Div.  509,  611,   1T4  N.  Y.  S.   631. 

76.  Arit  v.  Whltlock,  (Sup.  1901)  78.  Madison  v.  Benedict,  (Sup. 
66  App.  Div.  246,  72  N.  Y.  S.  522;  1902)  73  App.  Div.  112,  76  N.  Y.  S. 
Frietbnan  Marble,  etc.  Works  v.  402.  See  also  Frankenberg  v.  Perl- 
Whitcomb,  (Sup.  1919)  ISO  App.  man,  (Sup.  1917)  180  App.  Div.  174, 
DiT.  509,  174  N.  Y.  S.  531;  Metzger  167  X.  Y.  S.  627,  affirmed  223  N. 
V.  Aetna  Ins.  Co.,  (Sup.  1919)  180  Y.  673  mem.,  119  N.  E.  1043. 
App.  Div.  627,  175  N.  Y.  S.  428;  7».  Madison  v.  Benedict,  (Sup. 
EouMen  v.  Farmers'  Alliance  <3o-op.  1902)  73  App.  Div.  112,  76  N.  Y.  S. 
P.  Ins.  Co.,  (Sup.  1919)  188  Aw>.  402;  Paisley  v.  Casey,  (Com.  PI. 
Div.  734,  177  N.  Y.  S.  286;  Delap  v.  G.  T.  1891)  41  State  Rep.  339,  18 
Leonard,  (Sup.  1919)  189  App.  Div.  N.  Y.  S.  102,  affirmed  137  N.  Y.  662 
87,  178  N.  Y.  S.  102;  Manhattan  mera.,  33  N.  E.  338;  Bayrhoff  v. 
Wrecking,  etc  Co.  v.  Eidlitz,  (Sup.  Rohde,  (Com.  PI.  1892)  42  State 
App.  T.  1912)  78  Misc.  396,  138  Rep.  466,  16  N.  Y.  S.  851;  O'DonneU 
N.  Y.  S.  308;  Gitleepie  v.  Moon,  v.  Harmon,  (Coca.  PI.  1871)  3  Daly 
(Chan.  jCt.  1817)    2  Johns.  Ch.  586.  424. 

77.  Friedman   Marble,   etc.   Works 
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they  did  not  understand  the  meaning  of  words  used  or  their  legal 
efifect,  fail  to  embody  their  intention  in  the  instrument,  equity  will 
grant  relief  by  reforming  the  instrument,  and  compelling  the 
parties  to  execute  and  perform  their  agreement  as  they  made  it, 
and  it  matters  not  whether  such  mistake  is  called  one  of  law  or 
fact.**"  This  is  especially  true  where  the  mistake  arises  from  a  mis- 
representation by  one  party  as  to  the  meaning  of  the  language 
used.*i  "  ^^^len  in  the  process  of  reducing  an  agreement  to  writ- 
ing," says  Bradley,  J.,  "  the  instrument  by  reason  of  a  mistake 
fails  to  express  the  contract  made  by  the  parties,  although  it  may 
to  some  extent  involve  mistake  of  law,  equity  may  grant  relief 
by  way  of  reformation.  In  such  case  the  mistake  is  not  of  the 
legal  effect,  but  a  mistake  relating  to  the  effect  of  the  language 
used,  which  has  prevented  the  expression  in  some  respect,  in  the 
written  instrument,  of  the  terms  of  the  contract  as  made. ' '  "^  This 
principle  has  been  applied  in  a  case  wliere  one  party  agreed  to 
navigate  a  boat  for  the  owner  to  a  certain  place,  which  required 
its  passage  through  canal  locks,  and  it  was  the  agreement  of  the 
parties  that  the  boat  owner  should  assume  the  risk  of  the  canal 
locks  being  sufficient  to  permit  the  pa.ssage  of  the  boat.  In  reduc- 
ing the  contract  to  writing  the  expression  "  risks  of  naviga- 
tion "  was  used  to  designate  this  assumption  by  the  boat  owner. 
It  was  held  that  if  this  expression  was  not  sufficiently  broad  to 
cover  the  possibility  that  the  canal  locks  were  too  small  to  permit 
the  passage  of  the  boat,  a  court  of  equity  should  reform  the  instru- 
ment in  this  respect.**  It  has  been  established  in  this  state  from 
an  early  date  that  where  by  mistake  in  the  description  of  the  land 
sold  or  conveyed,  land  not  intended  is  included,  a  court  of  equity 
may  grant  relief  if  the  mistake  is  clearly  and  satisfactorily  proven.** 
In  case  of  contracts  not  negotiable  according  to  the  law  merchant 
or  statute,  relief  by  way  of  reformation  or  rescission  may  be 

80.  Pitcher   v.    Hennessey,    (1872)       627,   affirmed   223   N.   Y.   673   mem., 
48  X.  y.  415;  Born  v.  Schrenkeisen,       119  N.   E.    1043. 

(1888)    110  X.  Y.  55,  16  State  Rep.  82.  Marsh  v.  McNair,   (Sup.  1888) 

412,  17  N.  E.  339;  Bacot  v.  Fessen-  48  Hun  117,  120,  15  State  Rep.  470. 

den,  (Sup.  1910)    139  App.  Div.  647,  83.  Pitcher   v.    Hennessey,    (1872) 

124  X.  Y.  S.  370,  affirming  64  Misc.  48  N.  Y.  415. 

422,    119    N.    Y.    S.    464;    Marsh    v.  84.  Jamaica  Sav.  Bank  v.  Taylor, 

McXair,    (Sup.    1888)    48   Hun    117,  (Sup.    1902)    72    App.    Div.   567,   76 

15  State  Rep.  470.  N.   Y.    S.    790;    Gillespie    v.    Moon, 

81.  Frankenberg  v.  Perlman,  (Sup.  (Chan.  Ct.   1817)   2  Johns.  Ch.  585. 
1917)  180  App.  Div.  174,  167  N.  Y.  S. 
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granted,  though  the  contract  has  been  assigned  and  is  held  by  one 
who  took  in  good  faith  and  for  value,  as  all  assignees  of  non-nego- 
tiable contracts  take  subject  to  all  equitable  defenses.* 

§  81.  -~—  Degree  of  Proof  Required  as  Basis  for  Keforma- 
tion. —  To  warrant  relief  by  way  of  reformation  on  account  of  an 
alleged  mutual' mistake  in  reducing  the  contract  to  writing,  proof 
of  the  mistake  must  be  clear  and  satisfactory.^  "  The  party  seek- 
ing the  reformation,"  says  Martin,  J.,  "  must' prove  that  there  was 
a  mistake  by  evidence  that  is  clear,  positive  and  convincing.  It  is 
to  be  presumed  that  the  written  instrument  was  carefully  and 
deliberately  prepared  and  executed,  and,  therefore,  is  evidence  of 
the  highest  character  and  will  be  regarded  as  expressing  the  inten- 
tion of  the  parties  to  it  until  the  contrary  appeeirs  in  the  most 
satisfactory  manner.  The  grade  and  degree  of  proof  required  to 
entitle  a  plaintiff  to  relief  of  this  character  has  been  many  times 
considered  by  the  courts  of  England,  the  federal  and  the  various 
state  courts  of  the  United  States,  and  their  decisions  as  to  the 
nature  of  the  proof  required  show  that  it  must  be  of  the  most 
substantial  and  convincing  character.""  A  mere  preponderance 
of  the  proof  is  not  sufScient.^  It  has  been  said  that  "  courts  of 
equity  should  exercise  great  caution  in  reforming  written  instru- 
ments, and  proof  as  to  the  mistake  should  be  so  clear  and  con- 
vincing as  to  leave  no  room  for  doubt, ' '  *•  and  even  that  the  mis- 
take must  be  proved  beyond  a  reasonable  doubt."*  The  better  view, 
however,  would  seem  to  be  that  it  is  not  necessary  that  the  mistake 

85.  Jamaica  Sav.  Bank  v.  Taylor,  7  Abb.  Pr.  N.  S.  439;  Smith  v. 
(Sup.  1902)  72  App.  Div.  567,  78  Knapp,  (Sup.  G.  T.  1883)  18  Wicly. 
N.  Y.   8.   790.  Dig.    95. 

86.  Nevins  v.  Bunlap,  (1865)  33  87.  Christopher,  etc.,  St.  R.  Co.  v. 
N.  Y.  676;  Mead  v.  Westchester  F.  Twenty-third  St.  R.  Co.,  (1896)  149 
Ins.  Co.,  (1876)  64  N.  Y.  453;  Ford  N.  Y.  51,  58,  43  N.  E.  63«.  See  also 
V.  Joyce,  (1879)  78  N.  Y.  618  mem.;  Schall  v.  Schwartz,  (Sup.  1918)  181 
Southard  v.  Curley,  (1892)  124  N.  App.  Div.  397,  399,  168  N.  Y.  S.  1048 
Y.  148,  45  State  Rep.  778,  31  N.  E.  88.  Weed  v.  Wliitehead,  (Sup 
330;  Christopher,  etc.,  St  R.  Co.  t.  1896)  1  App.  Div.  192,  72  State  Rep 
Twenty-third  St.  R.  Co.,  (1896)  140  665,  37  N.  Y.  S.  178;  Burt  v.  Quack 
N.  Y.  51,  43  N.  E.  638;  Drachler  v.  enbush,  (Sup.  1902)  72  App.  Div, 
Foote,  (Sup.  1903)  88  App.  Div.  270,  547,  76  N.  Y.  S.  1031,  affirmed  175 
84  N.  Y.  S.  977 ;  White  v.  Wil-  N.  Y.  490  mem.,  67  N.  E.  1081. 
liams,  (Sup.  1867)  48  Barb.  222;  89.  Drachler  v.  Foote,  (Sup.  1903) 
Little  V.  Webster,  (Sup.  G.  T.  1888)  88  App.  Div.  270,  274,  84  N.  Y.  S. 
16  State  Rep.   107,   1  N.  Y.  S.  315;  977,  per  Houghton,  J. 

Gillespie  v.  Moon,   (Chan.  Ct.  1817)  90.  Coast     v.     McCaffery,      (Sup. 

2  Johns.  Ch.  585;  Boardman  v.  1899)  46  App.  Div.  436,  61  N.  Y. 
Davidson,    (Super.  Ct.  Sp.  T.   1869)       S.  881. 
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be  established  beyond  a  reasonable  doabt  as  such  phrase  is  used 
in  criminal  cases.'^  As  said  by  Parker,  J.,  after  a  review  of  many 
of  the  earlier  cases:  "  They  do  not  require  us  to  declare  that  this 
strong  rule  of  criminal  procedure  has  become  a  part  of  the  practice 
in  civil  actions."**  And  where  all  the  persons  present  at  the 
execution  of  a  lease,  some  of  whom  were  not  interested  witnesses, 
testified  as  to  the  inadvertent  use  of  a  wrong  word,  and  the  con- 
text was  more  pertinent  to  this  view  and  there  was  no  contradic- 
tory testimony,  this  was  held  to  establish  the  mistake  and  entitle 
the  party  to  reformation,  and  a  finding  by  the  jury  that  there  was 
no  mistake  was  held  contrary  to  the  weight  of  the  evidence." 

§  82.  Unilateral  Mistake  as  Basis  for  Beformation. — ^A  unilat- 
eral mistake  of  fact  that  is  a  mistake  on  the  part  of  one  of  the  par- 
ties does  not  furnish  ground  for  relief  in  the  nature  of  a  reformation 
of  the  contract  and  the  enforcement  of  the  new  contract,  for  where 
the  minds  of  the  parties  have  not  met  there  is  no  contract  and 
therefore  nothing  to  reform.'*    The  sole  office  of  a  suit  for  refor- 


91.  Southard  t.  Curley,  (18»2)  134 
N.  Y.  148,  45  State  Rep.  778,  »1  N. 

E.  330;  Jamaica  Sav.  Bank  t.  Tay- 
lor, (Sup.  1902)  72  App.  Dir.  507, 
76  N.  Y.  S.  790. 

M.  Soutiiard  v.  Curley,  (1892) 
134  N.  Y.  148,  46  State  Rep.  778,  31 
K.  E.  330. 

9S.  Schall  V.  Scbwartlz,  (Sup. 
1918)  181  App.  Div.  397,  168  N.  Y. 
S.  1048. 

S^WeUes  v.  Yates,  (1871)  44 
N.  Y.  525;  Bryce  v.  Lorillard  P. 
Im.  Co.,  (1873)  55  N.  Y.  240,  46 
How.  Pr.  498;  Mead  v.  Westchester 

F.  Ins.  Co.,  (1876)  64  N.  Y.  453; 
Moran  v.  McCarty,  (1878)  75  N.  Y. 
25;  Stettfaeimer  v.  KiMip,  (1878)  75 
N.  Y.  282;  Paine  v.  Jones,  (1878)  75 
N.  Y.  593;  Ford  v.  Joyce,  (1879)  78 
N.  Y.  618;  Allison  Bros.  Co.  v.  Alli- 
■on,  (1894)  144  N.  Y.  21,  63  State 
Rep.  1,  38  N.  E.  956,  reversing  70 
Hun  27,  53  State  Rep.  492,  23  N.  Y. 
8.  1065;  Christopher,  etc.,  St.  R. 
Co.  T.  Twenty-third  St.  R.  Co., 
(1896)  149  K.  Y.  51,  43  N.  E.  638, 
affirming  78  Hun  462,  60  SUte  Rep. 
774,  29  N.  Y.  S.  233;  Curtis  v.  Alber, 
(WOl)    167   N.   Y.   360,   364,  60   N. 


£.  660;  State  Bank  t.  Napier,  (Sup. 
1899)  46  App.  Div.  402,  61  N.  Y.  S. 
779,  affirmed  108  N.  Y.  591,  mem.,  60 
N.  E.  1121,  reargument  denied  169  N. 
Y.  596  mem.,  62  N.  E.  1100;  Drachler 
V.  Poote,  (Sup.  1903)  88  App.  Div. 
270,  84  N.  Y.  8.  977;  Syenite  Tr«^ 
Rock  Co.  V.  Williams,  (Sup.  1915) 
167  App.  Div.  T!i,  153  N.  Y.  S.  74; 
Independent  Trading  Co.  v.  Fougera, 
(Sup.  1920)  192  App.  Div.  686,  183 
N.  Y.  S.  431;  Smith  v.  Mackin,  (Sup. 
G.  T.  1871)  4  Lans.  41;  Ifiaghan  v. 
Hartford  F.  Ins.  Co.,  (Sup.  1877)  12 
Hun  321 ;  Bartholomew  r.  Mercantile 
Mut.  Ins.  Co.,  (Sup.  1884)  34  Hun 
263;  Devereux  v.  Sun  F.  Office, 
(Sup.  1889)  51  Hun  147,  20  SUte 
Rep.  684,  4  N.  Y.  S.  655;  Hirshbach 
V.  Schmalz,  (Sup.  G.  T.  ISSO)  3 
Silv.  Sup.  Ct.  554,  27  Stete  Rep.  14, 
7  N.  Y.  S.  377;  Little  v.  Webster. 
(Sup.  G.  T.  1888)  16  State  Rep.  107, 
1  N.  Y.  S.  315;  Pennell  v.  Wilson, 
(Super.  Ct.  G.  T.  1864)  25  Super. 
Ct.  605,  2  Abb.  Pr.  N.  S.  466;  La- 
nier v.  Wyman,  (Super.  (3t.  867)  28 
Super.  Ct.  147 ;  O'Donnell  v.  Harmon, 
(Com.  PI.  1871)  3  Daly  424;  Mills 
v.    Lewis,    (Sup.    Sp.    T.    1869)    37 
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mation,  it  is  said,  "  is  to  correct  mistakes  by  writing  out  the  con- 
tract according  to  the  actual  agreement." '°  And  it  has  also  been 
said  that "  in  the  absence  of  fraud  a  contract  may  only  be  reformed 
to  express  some  material  thing  which  the  parties  agreed  upon  and 
meant  to  put  in  but  left  out,  or  by  striking  out  or  changing  some- 
thing which  they  did  not  mean  to  express."  *'  This,  however,  does 
not  prevent  reformation  where  in  reducing  the  contract  to  writing 
a  mistake  is  made  to  the  knowledge  of  one  party  and  is  not  dis- 
closed to  the  other  party.  In  such  a  case,  if  it  is  clearly  shown 
that  the  written  agreement  is  rmtrue  and  misrepresents  the  real 
agreement  and  intentions  as  made  and  understood  by  both  parties, 
in  some  essential  particular,  then  such  agreement  is  a  mistaken  one 
and  the  mistake  may  be  corrected  in  a  court  of  equity.  Whether 
in  a  strict  sense  the  mistake  may  be  said  to  be  mutual  or  the  result 
of  fraud,  it  is  not  a  unilateral  mistake  preventing  reformation." 
Thus  where  the  agreement  between  the  parties  was  for  the  sale  of 
stock  at  its  actual  value  as  shown  by  the  books  of  the  corporation, 
and  in  reducing  the  contract  to  writing  the  term  "  face  value  " 
is  used  on  the  representation  of  one  of  the  parties  that  this  meant 
the  same  as  actual  or  book  value,  relief  by  way  of  reformation 
was  held  proper." 

§  83.  Unilateral  Mistake  as  Ground  for  Rescission. —  It  is  the 
general  rule  at  law,  where  tlie  mistake  is  that  of  one  party  only. 


How.  Pr.  418,  55  Barb.  179;  Kreitz 
V.  Frost,  (Sup.  Sp.  T.  18«8)  5  Abb. 
Pr.  N.  S.  277  J  Goldsmith  v.  Union 
Mut.  L.  Ins.  Co.,  (Sup.  Sp.  T.  1885) 
15  Abb.  N.  C.  409,  2  How.  Pr.  N.  S. 
32;  Casey  v.  Maniiattan  F.  Ins.  Co., 
(Sup.  G.  T.  1880)  11  Wkly.  Dig. 
198;  Smith  v.  Knapp,  (Sup.  G.  T. 
1883)    18  Wkly  Dig.  95. 

95.  Thomas  v.  Harmon,  (1890) 
122  N.  Y.  84,  90,  33  State  Eep.  271, 
25  N.  E.  257,  per  Vann,  J. 

96.  Sweet  v.  ilurtsh,  (Sup.  1309) 
133  App.  Div.  315,  318,  117  N.  Y. 
S.  930,  per  Woodward,  J. 

97.  Rider  v.  Powtll,  (1SC3)  28  N. 
Y.  310,  4  Abb.  Ct.  App.  Dec.  63; 
Welles  V.  Yates,  (1871)  44  N.  Y. 
525;  Andrews  v.  (Jillespie,  (1872)  47 
N.  Y.  487;  Kilmer  v.  Smith,  (1879) 
77  N.  Y.  226;  Albany  City  Sav.  Inst. 
V.  Burdick,   (1881)    87  N.  Y.  40,  re- 


versing 20  Hun  104;  Haack  v. 
Weieken,  (1889)  118  N.  Y.  67,  27 
Slate  Rep.  875,  23  N.  E.  133, 
reversing  on  other  grounds  42  Hun 
480,  4  State  Rep.  453,  25  Wkly. 
Dig.  269;  Allison  Bros.  Co.  v. 
Allison,  (1894)  144  N.  Y.  21,  63 
State  Rep.  1,  38  N.  E.  956,  reversing 
70  Hun  27,  53  State  Rep.  492,  23 
N.  Y.  S.  1005;  Frankenberg  v.  Perl- 
man,  (Sup.  1917)  180  App.  Div.  174, 
107  X.  Y.  S.  627,  affirmed  223  N.  Y. 
673  mem.,  119  N.  E.  1043;  Metzger 
V.  Aetna  Ins.  Co.,  (Sup.  1919)  186 
App.  Div.  627,  629,  175  N.  Y.  S.  428; 
Botsford  V.  McLean,  (Sup.  1894)  45 
Barb.  478;  Devereux  v.  Sim  F. 
Office,  (Sup.  1889)  51  Hun  147,  20 
State   Rep.  584,  4  N.  Y.   S.  655. 

98.  Frankenberg  v.  Perlman,  (Sup. 
1917)    180  App.  Div.  174,  167  N.  Y. 
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that  whatever  his  real  intention  may  be,  if  he  manifests  an  inten> 
tion  to  another  so  as  to  induce  that  other  to  act  on  it  in  making 
the  contract,  he  will  be  estopped  from  denying  that  the  intention 
as  manifested  was  his  real  intention."  And  ordinarily  where  the 
contract  is  an  executed  one,  and  the  status  quo  cannot  be  restored, 
the  mistake  must  be  mutual  to  be  made  the  basis  of  relief.*  And 
this  rule  has  been  applied  in  a  case  of  mutual  conveyances  in 
trust,  the  one  in  consideration  of  the  other,  where  beneficial  inter- 
ests were  created  in  favor  of  third  persons,  and  one  party  after 
the  death  of  the  other  sought  to  have  his  conveyance  set  aside  on 
the  ground  of  mistake.^  The  broad  view  has  also  been  taken  in 
some  cases  that  the  mistake  must  be  mutual  to  entitle  a  party  to 
relief  from  the  effect  of  a  contract  by  way  of  rescission,  without 
qualification  as  to  whether  the  contract  had  been  executed  in  whole 
or  in  part.'  The  cases  laying  do\m  such  a  rule  have  failed,  how- 
ever, to  recognize  the  distinction  between  relief  by  way  of  refor- 
mation and  that  by  way  of  rescission,  and  it  is  the  general  view 
that  a  unilateral  mistake  of  fact  may  be  ground  for  such  relief  on 
behalf  of  the  party  laboring  under  the  mistake,  if  he  was  not  negli- 


&  «27,  afDnned  223  N.  Y.  673  mem., 
119  X.  E.  1043. 

W.  Lister  v.  WindmuUer,  (Super. 
Ct  1885)  52  Super.  Ct.  407.  See  aleo 
Monks  v.  West  St.  Imp.  Co.,  (Sup. 
1912)  149  App.  Div.  504,  134  N.  ¥. 
S.  39. 

1.  Liringston  v.  New  York  L.  Ins., 
etc,  Co.,  (Sup.  O.  T.  1891)  36  State 
a^.  5«6,  13  N.  Y.  S.  105. 

S.  Livingston  t.  New  York  L.,  etc., 
Co.,  (Sup.  G.  T.  1891)  36  State  Rep. 
S«6,  13  N.  Y.  S.  105.  In  this  cose 
Van  Brunt,  P.  J.,  says:  "  Whatever 
may  be  the  rule  in  that  regard,  and 
we  express  no  opinion  about  it  in 
respect  to  executory  contracts,  it  ie 
certainly  not  the  rule  in  respect  to 
executed  contracts.  In  the  case  at 
bar  one  of  the  contracting  parties 
has  completely  executed  his  share  of 
the  contract.  The  other  party,  he 
being  dead,  propose?  to  break  the 
trust  upon  the  statement  that  the 
instrument  was  not  of  the  character 
that  he  intended.  .  .  .  There  is  only 
one  condition  of  affaire,  as  we  under- 
stand it,  which  will  permit  the  rescis- 


sion of  a  contract  under  such  cir- 
cumstances, and  that  is,  either  the 
mistake  must  be  common  to  both 
parties,  or  through  the  mistake  of 
the  plaintiff,  accompanied  by  the 
fraudulent  knowledge  and  procure- 
ment of  the  other  party,  the  written 
instrument  fails  to  express  the  real 
agreement  or  transaction.  It  would 
be  a  strange  condition  of  the  law  to 
hold  that  any  one  party  to  an  agree- 
ment, after  having  received  all  the 
possible  benefits  or  chances  of  benefit 
from  the  agreement  which  the  other 
party  could  give  him,  should,  because 
the  other  party  has  died,  be  allowed 
to  resc'ind  and  cancel  the  agreement 
upon  the^pretext  that  he  did  not  in- 
tend to  execute  such  a  contract." 

3.  Jaycox  v.  Trembly,  (Sup.  1899) 
42  App.  Div.  416,  59  N.  Y.  S.  246; 
Stern  v.  Ledew,  (Sup.  1«00)  47 
App.  Div.  331,  340,  62  N.  Y.  S.  267, 
30  Civ.  Pro.  135;  Stewart  v.  Dunn, 
(Sup.  1902)  77  App.  Div.  631,  79 
N.  Y.  S.  123;  Dominicis  v.  United 
States  Casualty  Co.,  (Sup.  1909)  132 
App.  Div.  563,  116  N.  Y.  S.  975. 
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gent  in  informing  himself  of  the  true  facts  and  if  the  other  party 
has  not  acted  on  the  contract  to  his  injury  and  the  granting  of 
the  relief  will  not  work  an  injustice.*  And  a  fortiori,  relief  should 
be  granted  where  before  the  contract  was  completed  the  party 
seeking  to  enforce  it  was  aware  that  the  other  party  was  laboring 
under  a  mistake  of  fact  but  for  which  he  would  not  have  made 
the  contract  on  the  terms  stated."  It  is  consequently  held  in  case 
of  competitive  biddings  that  where  a  bidder  makes  his  tender  under 
a  mistake  in  a  calculation,  as  in  the  footing  of  items,  this  may  con- 
stitute ground  for  relief.*  And  this  is  especially  true  where  the 
offeree  before  acceptance  knew  or  had  good  reason  to  believe  that 
the  mistake  had  been  made.''  If,  however,  a  seeming  mistake  in 
extensions  is  not  honestly  made  but  is  intentional,  with  a  view  to 
obtaining  some  advantage  in  the  bidding,  relief  will  not  be  granted.* 
It  has  been  held,  where  an  assignee  for  the  benefit  of  creditors  sells 
a  claim  owing  the  estate  for  a  nominal  consideration  under  the 
bona  fide  and  non-negligent  belief  that  it  is  a  worthless  unsecured 
claim,  whereas  in  fact  it  was  secured  by  collateral,  that  he  should 
be  granted  relief  from  the  sale  on  restoration  of  the  price  paid.* 
A  person  claiming  equitable  relief  from  a  contract  on  the  ground 


4.  Curtis  T.  Albee,  (1901)  167 
N.  Y.  360,  364,  60  N.  E.  660;  Drach- 
ler  T.  Foote,  (Sup.  1903)  88  App. 
Div.  270,  274,  84  N.  Y.  S.  977} 
Flynn  t.  Smith,  (Sup.  1906)  111 
App.  Div.  870,  98  N.  Y.  S.  66}  New 
York  T.  Dowd  Lumber  Co.,  (Sup. 
1910)  140  App.  Div.  368,  125  N.  Y. 
S.  394;  Harper  v.  Newburgh,  (Sup. 
1913)  169  App.  DiT.  69S,  146  N.  Y 
S.  169;  Martens  v.  Syracuse,  (Sup. 
1918)  183  App.  Dir.  622,  171  N.  Y. 
S.  87;  Smith  v.  Mackin,  (Sup.  O.  T. 
1871)  4  Lans.  41;  Dayton  T.  Ameri- 
can Steel  Barge  Co.,  (Sup.  Tr.  T. 
1901 )  36  Misc.  223,  73  N.  Y.  S.  316, 
aflSrmed  76  App.  Div.  454,  79  N.  Y. 
S.  1130;  Manhattan  Wrecking,  etc., 
Co.  V.  Eidlitz,  (Sup.  App.  T.  1812) 
78  Misc.  396,  138  N.  Y.  S.  308;  Wolff 
V.  Megargel,  (Sup.  App.  T.  1910)  123 
N.  Y.  S.  368. 

5.  New  York  v.  Dowd  Lumber  Co., 
(Sup.  1910)  140  App.  Div.  358,  125 
N.    Y.    S.    394;    Wolff   v.    Megargel, 


•  (Sup.  App.  T.   1910)    123  N.  Y.    S. 
368. 

8.  New  York  v.  Dowd  Lumber  Co., 
(Sup.  1010)  140  App.  Div.  358,  125 
N.  Y.  S.  304,  citing  with  approval 
Moffett,  etc.,  Co.  v.  Rochester,  ( 1900) 
178  U.  S.  373,  20  S.  Ct.  967,  44  U. 
S.  (L.  od.)  1108;  New  York  v.  Seeley- 
Taylor  Co.,  (Sup.  1012)  149  App. 
Div.  98,  133  N.  Y.  S.  808;  Harper 
V.  Newburgh,  (Sup.  1913)  159  App. 
Div.  095,  145  N.  Y.  S.  159,  reversing 
79  Misc.  299,  130  N.  Y.  S.  1057  (on 
second  appeal  166  App.  Div.  903,  161 
N.  Y.  S,  1101,  affirmed  222  N.  Y. 
670  mem.,  119  N.  E.  104>7) ;  Martens 
V.  Syracuse,  (Sup.  1918)  183  App. 
Div.  622,  171  N.  Y.  S.  87. 

7.  New  York  v.  Dowd  Lxunber  Co., 
(Sup.  1910)  140  App.  Div.  358,  125 
N.  Y.  S.  394. 

8.  New  York  v.  Dowd  Lumber  Co., 
(Sup.  1900)  135  App.  Div.  244,  120 
N.  Y.   S.   370. 

9.  Flynn  v.  Smith,  (Sup.  1006)  111 
App.  Div.  870,  98  N.  Y.  S.  56. 
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of  mistake  should  act  with  due  diligence  on  discovering  the  mis- 
take; if  he  fails  to  do  so  and  the  other  party  is  irreparably  injured 
thereby,  he  will  be  denied  relief.**  Relief  on  the  ground  of  mistake 
is  granted  only  to  the  mistaken  party." 

§  84  Effect  of  Negligence  in  Ascertaining  Facts. — ^As  a  general 
rule,  if  the  party  seeking  relief  on  the  ground  of  mistake  of  fact 
was  guilty  of  negligence  in  not  having  ascertained  the  true  facts, 
this  will  preclude  him  from  relief  in  equity."  "  It  is  not  sufficient 
in  general, "  it  is  said,  ' '  to  show  that  the  fact  is  material ;  it  must 
in  general  also  be  shown  that  the  fact  is  one  which  could  not,  by 
reasonable  diligence,  have  been  known;  for  if  by  reasonable  dili- 
gence the  fact  would  have  become  known,  equity  will  not  relieve, 
since  that  would  be  to  encourage  culpable  negligence  on  the  part 
of  persons  whose  duty  it  is  to  make  all  due  inquiries.""  This  is 
true  whether  the  mistake  is  mutual  or  unilateral,  provided  in  the 
latter  case  there  was  no  duty  legal  or  equitable  on  the  part  of  the 
party  against  whom  the  relief  is  sought  to  make  disclosure."  The 
fact  that  granting  the  relief  will  work  an  injustice  to  the  other 
party  is  additional  reason,  in  the  nature  of  an  estoppel,  for  not 
granting  relief.  For  example,  in  a  case  where  electrical  current 
was  furnished  a  manufacturer  for  power  purposes,  monthly  bills 
therefor  being  rendered  and  paid,  and  the  party  furnishing  the 
current  was  negligent  in  estimating  the  amount  furnished,  it  fur- 
ther appearing  that  the  manufacturer  fixed  the  selling  price  of 
his  manufactured  articles  on  the  basis  of  the  cost  of  the  electrical 
power  as  shown  by  the  bills  rendered,  it  was  held  that,  as  a  recovery 
for  the  excess  current  would  work  a  hardship  against  the  manu- 
facturer, it  should  not  be  allowed."     Ordinarily  where  a  party 

10.  Thomas  v.  Bartow,   (1872)   48  13.  Metropolitan    El.    R.    Co.    v. 

N.  Y.  193.  Johnston,    (Snp.    1805)    84  Hun   83, 

11    VVUber  v.  Wilber,   (Sup.  1907)  88,  65  State  Rep.  206,  32  N.  Y.  S. 

119  App.  Div.  740,  104  N.  Y.  S.  179.  49,  affirmed  158  N.  Y.  739  mem.,  68 

U.  Stem   V.    Lftdew,-  (Sup.    1900)  X.  E.  1128,  per  Van  Brunt,  P.  J. 

47  App.  Div.  331,  30  Civ.  Pro.  135,  14.  Metropolitan     El.     R.     Co.     v. 

62  N.  Y.  S.  267 ;  Northrop  V.  Sumney,  Johnston,    (Sup.    1895)    84   Hun   83, 

(Sup.    1858)    27    Barb.    196;    Metro-  66  State  Rep.  206,  32  N.  Y.  8.  49, 

politaa  EI.  R.  Co.  v.  Johnston,  (Sup.  affirmed  158  N.  Y.  739  mem.,  53  N. 

1893)  84  Hun  83,  66  State  Rep.  206,  E.  1128. 

affirmed  32  N.   Y.  S.  49,  158  N.   Y.  15.  Queensborough  Gas,  etc.,  Co.  v. 

739,  53  X.   K    1128;   Queensborough  Schoncke,   (Sup.  1912)    76  Misc.  190, 

Gae,  etc.,  Co.  v.  Schoncke,  (Sup.  App  136  N.  Y.  S.  986. 
T.  1912)   76  Misc.  190,  136  N.  Y.  S. 
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signs  a  written  contract  without  informing  himself  of  its  terms,  a 
court  of  equity  will  not  relieve  him  from  its  effect  in  the  absence 
of  any  fraud  or  concealment  by  the  other  party."  For  instance,  a 
creditor  who  held  two  overdue  notes,  one  signed  by  a  husband 
and  the  other  by  the  husband  and  his  wife,  requested  the  husband, 
in  view  of  a  renewal,  to  secure  a  surety  for  the  amount  of  both 
notes.  The  husband  drew  a  single  note  for  the  amount  of  the 
two,  which  the  wife  signed  without  reading,  but  under  the  mis- 
taken impression,  not  induced  by  any  misrepresentation  by  the 
husband,  that  she  was  signing  a  renewal  note  for  the  amount  of 
the  note  theretofore  signed  by  herself  and  her  husband.  The 
creditor  accepted  this  new  note  in  good  faith  and  surrendered 
the  old  notes,  and  forbearance  was  extended  until  the  new  note 
became  due.  It  was  held  that  this  afforded  no  ground  for  limiting 
the  wife's  liability  on  the  new  note  to  the  amount  of  the  old  one 
signed  by  her." 

16.  Jaycoxv.  Trembly,  (Sup.  1899)  N.    Y.    636.      See    infra,    section    8.5 

42    App.     Div.     416,    6»    N.     Y.     S.  et  seq. 

245;   In  re  Potter,    (Com.  PI.   1883)  17.  Jaycox  v.  Trembly,  (Sup.  1899) 

10    Daly    133,    appeal    dismissed    94  42  App.  Div.  416,  59  K.  Y.  S.  245. 
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CHAPTER  V 
Ignorance  of  Terms  of  Written  Contract 

§  85.  Contract  Signed  by  Party 

86.  Acceptance  of  Paper  of  Contractual  Nature  Generally 

87.  —  Bill  of  Lading  and  the  Like 

88.  —  Passenger  Ticket 

89.  Provisions  in  Telegraph  Blanks 

§  85.  Contract  Signed  by  Party. —  The  law  presumes  that  a  per- 
son who  executes  a  written  contract  knows  its  contents  where  no 
claim  is  made  that  he  was  prevented  by  any  act  or  representation 
of  the  other  party  from  acquainting  himself  with  its  terms;  his 
mere  failure  to  read  the  contract  or  otherwise  acquaint  himself 
with  its  contents  presents  no  defense  against  its  provisions.'  This 
includes  provisions  and  conditions  printed  or  written  on  the  reverse 
side  of  the  contract,  which  are  referred  to  in  the  body  of  the  eon- 
tract  and  thus  made  a  part  of  it.^  As  said  by  tlie  federal  Supreme 
Court:  "  It  will  not  do  for  a  man  to  enter  into  a  contract,  and, 
when  called  upon  to  respond  to  its  obligations,  to  say  that  he  did 
not  read  it  when  he  signed  it,  or  did  not  know  what  it  contained. 
If  this  were  permitted,  contracts  would  not  be  worth  the  paper  on 
which  they  are  written.  But  such  is  not  the  law.  A  contractor 
must  stand  by  the  words  of  his  contract;  and  if  he  will  not  read 

1.  ETlis  V.  Keller,  (Sup.  1908)   126  301;     Happel     v.     Rosenthal,     (Sup. 

App.    Div.    343,    110   N.   Y.   S.   542;  App.     T.     1907)      103     N.     Y.     S. 

Pragi  V.  Lehigh  Coal,  etc.,  Co.,  (Sup.  715;    Howell   v.    Bloom,    (Sup.   App. 

1917)    176  App.  Div.  265,  162  N.  Y.  T.  1909)    117  N.  Y.  S.  893;   Root  t. 

a  1011;  Rochester,  etc..  Land  Co.  v.  Zoller,    (City    Ct.    Tr.    T.    1888)    19 

Davis,    (Sup.    1894)    79   Hun   69,   61  State  Rep.  679,  2  N.  Y.  S.  742;  Van 

State   Rep.   661,   29   N.   Y.  S.   1148;  JTostrand    v.    Xew    York    Guaranty, 

Chu  Pawn  v.  Irwin,   (Sup.  1894)    82  etc.,     Co.,       (Super.     Ct.     1875)     39 

Hun  607,  64  State  Rep.  411,  31  X.  Y.  Super.     Ct.     73;     Harris    v.     Story, 

S.  724;   Rozen  v.  Dry  Dock,  etc.,  R.  (Com.    PI.     18.34)     2    E.     D.   Smith 

Co.,    (Com.   PI.    1894)    7   Misc.    130,  303;   In  re  Potter,    (Com.  PI.   1883) 

58    State    Rep.     8,     27     X.     Y.     S.  10    Daly    133,    appeal    dismissed    94 

337;  \\"heeler  v.  Mowers,  (County  Ct.  X.  Y.  636;  Talcr  v.  Adee,  (Sup.  Gen. 

1896)    16   Miec.    143,   74    State   Rep.  T.    1879)    9    Wldy.    Dig.    211.      See 

540,  38  X.  Y.  S.  950;   Mulderrig  v.  also  Xesbit   v.   Jencks,    (Sup.    1903) 

Burke,  (Sup.  App.  T.  1898)  24  Misc.  81  App.  Div.  140.  »0  X.  Y.  S.  1085. 

716,    53    X.    Y.    S.    1004;    Hallwood  2.  Van     Nostrand    v.     Xew    York 

Cash    Register    Co.    v.    Greenberger,  Guaranty,  etc.,  Co.,  (Super.  Ct.  1875) 

(Sup.   App.    T.    1904)    90   N.   Y.   S.  39  Super.  Ct.  73. 
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what  he  signs,  he  alone  is  responsible  for  his  omission."*  This 
statement  has  been  quoted  with  approval  by  the  courts  of  our  state.^ 
The  fact  that  a  person  signing  a  written  contract  may  have  been 
unable  to  read  or  to  read  the  language  in  which  the  contract  is 
written  is  considered  no  reason  for  relaxing  the  rule.^  And  it 
is  immaterial  that  the  contracts  was  not  read  over  to  him,  if  its 
substance  was  explained  to  him.*  Under  some  circumstances, 
however,  the  misrepresentation  of  the  terms  of  the  contract  may 
constitute  such  a  fraud  as  will  prevent  the  contract  from  being 
binding.^ 

§  86.  Acceptance  of  Pai>er  of  Contractual  Nature  Generally. — 
It  is  the  general  rule  that  when  in  a  business  transaction  a  party 
receives  a  paper  signed  by  the  other  party  as  a  contract,  or  when 
he  has  reason  to  believe  that  a  paper  delivered  to  him  contains 
the  terms  of  a  special  contract,  he  is  bound  to  acquaint  himself 
with  its  contents,  and  if  he  accepts  it  and  retains  it  he  will  be 
bound  by  it  although  he  did  not  read  it.'  This  rule,  however,  does 
not  apply  where  the  paper  is  received  under  circumstances  which 
justify  the  party  in  the  belief  that  the  paper  received  by  him  is 
intended  as  a  receipt  merely,  and  his  attention  is  not  called  to 
provisions  therein  which  otherwise  would  constitute  a  special  con- 
tract, on  the  part  of  the  party  delivering  to  the  party  receiving, 
defining  his  obligation  in  respect  to  the  matter  in  hand.*  This  is 
chiefly  exemplified  in  the  case  of  bills  of  lading,  tickets  and  the 
like  containing  provisions  limiting  the  common  law  liability  of  a 
carrier,**  but  it  is  not  restricted  to  paper  of  this  class.  Thus  where 
a  claim  is  delivered  to  a  collection  agency,  and  a  paper  is  received 
which  under  the  circumstances  the  creditor  is  justified  in  believing 
was  intended  merely  as  a  receipt,  and  his  attention  is  not  called 
to  a  provision  limiting  the  liability  of  the  agency  for  the  default  or 

$.  Upton  V.  Tribilcock,   (1875)   91  1004;  Wackerow  v.  Engel,  (Sup.  App. 

U.  S.  45,  60,  23  U.  8.  (L.  ed.)  203.  T.  1905)  96  N.  Y.  S.  1071;  Harris  v. 

4.  See  for  instance,  Chu   Pawn  v.  Story,     (Com.    PI.    1854)     2    E.    D. 
Irwin,   (Sup.  1894)   82  Hun  607,  64  Smith    363;     Ellis    v.    McCormick, 
SUt©   Rep.   411,    31   N.   Y.   S.    724;  (Com.  PI.  1887)   1  Hilt.  313. 
Wheeler    t.    Mowers,     (County    Ct.  6.  Ellis  y.  McCormick,    (Com.  PI. 
1896)    16   Misc.   143,  74  SUte  Sep.  1857)   1  Hilt.  313. 

540,  38  N.  Y.  S.  050.  7.  See  infra  section  143. 

5.  McDonald  r.  John  Hancock  Mut.  8.  Madan  v.  Sherard,  (1878)  73 
L.  Ins.  Co.,  (Sup.  1897)  17  App.  Div.      N.  Y.  329,  334. 

16,  78  State  Rep.  818,  44  N.  Y.  S.  9.  Madan   v.    Sherard,    (1878)    73 

818;  Mtilderrig  v.  Burke,  (Sup.  App.      N.  Y.  329. 

T.  1808)   24  Misc.  716,  63  N.  Y.  S.  10.  See  the  following  sections. 
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neglect  of  its  snbagents,  the  creditor  is  not  bound  thereby.'^  In  case 
of  a  sale  of  seed  for  planting,  especially  when  grown  by  the  seller,  a 
warranty  may  be  implied  that  the  seed  is  free  from  noxious  weed 
seeds."  This  implied  warranty,  however,  may  be  excluded  by  the 
terms  of  the  sale,  and  the  question  has  arisen  whether  a  card 
placed  on  or  in  a  bag  of  seed  sold,  containing  a  limitation  of  such 
warranty,  is  sufficient  for  this  purpose.  If  the  part  of  the  card 
containing  the  limitation  is  in  fine  print  and  is  not  in  fact  read 
by  the  buyer,  and  the  circumstances  are  not  such  as  to  impose  on 
him  a  duty  to  read  it,  it  cannot  as  a  matter  of  law  be  given  the 
effect  of  a  contractual  limitation  of  the  warranty,  as  to  give  it  such 
effect  it  must  have  been  assented  to,  expressly  or  impliedly,  by  the 
buyer,  and  such  assent  cannot  be  implied  unless  he  had  or  ought 
to  have  had  knowledge  of  the  attempted  limitation.^  It  is  said 
that  ordinarily  the  question  whether  in  a  particular  case  a  person 
received  a  paper  under  circumstances  sufficient  to  inform  him  that 
it  was  intended  not  only  as  a  receipt  but  also  as  a  special  contract 
limiting  the  liability  of  the  other  party,  is  one  for  the  determina- 
tion of  the  jury  as  a  question  of  fact.** 

§  87.  — <—  Bill  of  Lading  and  the  Like. —  Ordinarily  a  bill  of 
lading  has  a  twofold  character :  first,  that  of  a  receipt,  and  second, 
that  of  a  contract.^  As  a  general  rule,  in  so  far  as  it  acknowledges 
the  receipt  of  goods  for  carriage,  either  as  regards  the  quality  or 
the  condition  of  the  goods  so  received,  it  is  regarded  as  a  receipt 
merely."  As  said  by  Allen,  J.:  "  That  part  of  the  bill  which 
relates  to  the  receipt  of  the  goods,  their  quality,  condition,  and 
quantity,  is  treated  as  a  receipt,  as  distinct  from  the  contract " 
for  carriage."    The  parties,  however,  to  avoid  a  future  contro- 

11.  Neuman  t.  National  Shoe,  etc.,  man   v.  National   Slioe,  etc.,   Exch., 

Ezch.,   (Sup.  App.  T.  1899)  26  Misc.  (Sup.  App.  T.)  26  Misc.  388,  56  N.  Y. 

388,  50  N.   Y.   S.   193,  affirming  25  S.    193,   affirming   25   Mieo.    412,   64 

Hiac  412,  64  N.  Y.  8.  942.  N.  Y.   S.  942.     See  ako  Morgan  v. 

IS.  Wliite    v.    Miller,     (1877)     71  Woolverton,    (1911)    203   N.    Y.   62, 

N.  Y.   118.  96  N.  E.  354. 

IS.  Bell  V.  Mills,   (Sup.   1902)    78  15.  Van  Etten  v.  Newton,   (1892) 

App.  Div.  42,  80  N.  Y.  S.  34,  explain-  134   N.  Y.    143,  45   SUte   Rep.   768, 

ing  decision  on  prior  appeal  68  App.  31  N.  K  334. 

DiT.  631,  74  N.  Y.  8.  224.  16.  Ellis  v.  Willard,  (1864)  9  N.  Y. 

14.  Madan   v.   Sherard,    (1878)    73  529,  Seld.  Notes  242;  Meyer  v.  Peck, 

N.  Y.  329;  Groseman  v.  Dodd,  (Sup.  (1864)    28   N.   Y.   590,   affirming   33 

1892)    63   Hun    324,  43   State   Rep.  Barb.  532,  633. 

375,   17  N.  Y.   S.   855,   affirmed   137  17.  Ellis  v.  Willard,  ( 1854)  9  N.  Y. 

N.  T.  699  mem.,  33  N.  E  642;  Neu-  529,  631,  Seld.  Note«  242. 
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versy  as  to  the  quantity  of  the  property  delivered  to  the  carrier, 
may  by  an  express  contract  obligate  thd  carrier  to  account  for  the 
quantity  acknowledged  in  the  bill  of  lading  to  have  been  received, 
and  thus  prevent  the  carrier  from  avoiding  liability  in  case  the 
quantity  so  stipidated  is  not  redelivered,  on  the  ground  that  such 
quantity  was  not  in  fact  delivered  in  the  first  instance."  This 
effect  has  been  given  to  a  stipulation  as  follows:  "All  the  defi- 
ciency in  cargo  to  be  paid  by  the  carrier,  and  deducted  from  the 
freight,  and  any  excess  in  the  cargo  to  be  paid  for  to  the  carrier 
by  the  consignee. "  " 

The  acceptance  of  the  bill  of  lading  or  receipt  by  the  shipper 
with  knowledge  of  its  contents  may  make  that  instrument,  in  so 
far  as  it  is  contractual,  a  binding  contract  between  the  parties  and 
define  their  rights  and  liabilities,*"  and  in  such  a  case  its  terms 
cannot  be  varied  by  oral  evidence  any  more  than  the  terms  of 
other  written  contracts.^^  In  order  that  the  shipper  may  be  bound 
by  a  provision  in  a  bill  of  lading  or  receipt,  given  to  evidence  the 
delivery  of  the  property  for  carriage,  whereby  the  carrier's  com- 
mon law  liability  is  sought  to  be  limited,  notice  of  the  provision 
must  be  brought  home  to  the  shipper  or  the  circumstances  must 
be  such  as  to  convey  to  him  the  information  that  the  receipt  is 
also  a  contract  and  contains  the  terms  and  conditions  on  which  the 
property  is  received  for  carriage;  otherwise  the  shipper  cannot 
be  regarded  as  having  given  the  necessary  assent  which  is  essential 
to  a  contract.^  This  has  been  said  to  be  the  utmoet  to  which  the 
rule  can  be  carried  without  abandoning  the  principle  that  a  con- 
tract is  indispensable  to  limit  the  carrier's  common  law  liability.* 
And  a  fortiori,  if  the  carrier  has  entered  into  a  general  contract 
of  carriage  and  received  the  goods  for  shipment,  he  cannot  limit 
his  common  law  liability,  by  thereafter  issuing  and  sending  to  the 

18.  Rhodes  v.  Newhall,  (1891)  128  21.  Van  Etten  v.  Newton,  (1892) 
N.  Y.  574,  38  State  Rep.  431,  27  N.  134  N.  Y.  143,  45  State  Rep.  768, 
E.  947.  See  also  Meyer  v.  Peck  (1864)       31  X.  E.  334. 

28  N.  Y.  500,  598,  per  Denio,  C.  J.  22.  Blossom    v.    Dodd,    (1870)    43 

19.  Rhodes  v.  Newhall,  (1891)  126  N.  Y.  264;  HiU  v.  Syracuse,  etc.,  R. 
N.  Y.  574,  38  State  Rep.  431,  27  N.  B.  Co.,  (1878)  73  N.  Y.  351;  Limburger 
947.  But  see  Abbe  v.  Eaton,  (1873)  y.  Westcott,  (Sup.  1867)  49  Barb. 
51  N.  Y.  410.  283;  Prentice  v.  Decker,  (Sup.  1867) 

20.  Van   F.tten  v.  Newton,    (1892)  49  Barb.  21. 

134  N.  Y.  143,  45  State  Rep.  768,  31  23.  Blossom    v.    Dodd,    (1870)     43 

N.  E.  334.     As  regards  the  legality      N.  Y.  264. 
of  contracts  limiting  the  liability  of 
carriers,  see  infra,  section  537  et  eeq. 
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shipper  a  bill  of  lading  containing  clauses  limiting  his  liability, 
nnl^s  the  shipper  subsequently  assents  to  this  limitation.**  So 
where  a  traveler  on  delivering  his  baggage  cheek  to  a  local  express 
company  receives  a  paper,  which,  from  the  circumstances  of  the 
transaction,  he  has  the  right  to  regard  simply  as  a  receipt  or 
voucher  to  enable  him  to  follow  and  claim  his  property,  and  no 
notice  is  given  him  that  it  embodies  the  terms  of  a  special  contract 
or  is  intended  to  subserve  any  other  purpose  than  a  receipt,  his 
omission  to  read  the  paper  is  not  per  se  negligence,  and  he  is  not, 
as  a  matter  of  law,  bound  by  its  contractual  terms.**  On  the 
other  hand,  where  the  transaction  is  conducted  with  every  oppor- 
tunity for  care  and  consideration  on  the  part  of  the  shipper,  and 
there  is  no  fraud,  imposition,  or  concealment  on  the  part  of  the 
carrier,  a  bill  of  lading  issued  by  the  carrier  which  on  its  face 
plainly  shows  that  it  is  not  a  receipt  merely  is  considered  as  evi- 
dencing the  mutual  rights  and  liabilities  of  the  parties  and  as 
imposing  on  the  shipper  the  duty  to  read  it,  and  the  provisions 
therein  limiting  the  carrier's  common  law  liability  are  considered 
as  having  been  assented  to  by  the  shipper.  This  is  in  pursuance 
of  the  rule  that  where  a  person  in  a  business  transaction  receives 
a  paper  as  a  contract  or  where  he  knows  or  has  reason  to  suppose 
that  a  paper  delivered  to  him  contains  the  terms  of  a  special  con- 
tract, he  is  bound  to  acquaint  himself  with  its  contents,  and  if  he 
accepts  and  retains  it  he  will  be  bound  by  it,  though  in  fact  he  did 
not  read  it."  And  to  bring  a  case  within  this  principle  it  is  not 
essential  that  the  bill  of  lading  be  issued  simultaneously  with  the 
receipt  of  the  goods,  provided  the  shipper  is  given  adequate  time 

M.  Park  t.   Preston,    (1888)    108  N.   Y.   166;    Collender   v.   Dinsmore, 

K.  Y.  434,  13  State  Rep.  809,  16  N.  (1873)    66  N.  Y.   200;   Hinckley  v. 

E.  705,  affirming  22  Wkly.  Dig.  359.  New  York  Cent.,  etc.,  R.  Co.,  (1874) 

See  also  Bostwick  v.  Baltimore,  etc.,  66  N.  Y.  429;  Magnin  T.  Dinsmore, 

B.  Co.,  (1871)   45  N.  Y.  712.  (1874)    56  N.   Y.    168;   KIrkland  v. 

SB.  Blossom   v.    Dodd,    (1870)    43  Dinsmore,   (1875)   62  N.  Y.  171,  re- 

K.  Y.  264;  Madan  v.  Slterard,  (1878)  rersing  2  Hun  46,  4  Thomp.  &  C.  304; 

73  N.  Y.  329,  affirming  42  Super.  Ct.  Oermania   F.   Ins.   Co.   t.   Memphis, 

853;  Morgan  v.  Woolverton,   (1911)  etc  R.  Co.,  (1878)   72  N.  Y.  90;  Hill 

203  N.  Y.  52,  96  N.  E.  354;  Woodruff  v.  Syracuse,  etc.,  R.  Co.,    (1878)    73 

r.  Sherrard,  (Sup.  1876)  9  Hun  323;  N.    Y.    351;    Oreenwald  v.    Barrett, 

Oroasman  v.  Dodd,    (Sup.  1892)    63  (1910)   199  N.  Y.  170,  92  N.  E.  218. 

Hon  324.  43  State  Rep.  375,  17  N.  Y.  See  also  Zimmer  v.  New  York  Cent, 

8.  865,  affirmed  137  N.  Y.  699  meat,  etc,  R  Co.,  (1893)  137  N.  Y.  460,  61 

33  X.   E.  642.  State  Rep.  269,  33  N.  E.  642. 

S6.  Belger  v.  Dinsmore,   (1872)  61 
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to  reclaim  the  possession  of  the  goods  if  he  does  not  desire  to 
have  them  carried  on  the  terms  set  out  in  the  bill  of  lading.^ 

§  88. Passenger  Ticket. —  The  rule  as  to  the  effect  of  pro- 
visions inserted  in  railroad  tickets  and  the  like,  as  a  contractual 
limitation  of  the  liability  of  the  carrier  for  the  safe  carriage  of  the 
passenger  and  his  baggage,  is  somewhat  similar  to  the  rule  prevail- 
ing in  case  of  a  bill  of  lading.  A  carrier  of  passengers  cannot  limit 
its  common  law  liability  by  mere  notice.  An  express  contract  is 
necessary  to  effect  this."  And  ordinarily  a  provision  printed  on 
the  ticket  issued  to  a  passenger  whereby  the  carrier's  liability  is 
attempted  to  be  limited  is  not  regarded  as  a  contract  unless  the 
passenger  expressly  or  impliedly  agrees  thereto;  and  to  raise  a 
presumption  of  an  assent  on  his  part,  notice  of  the  provision  must 
be  brought  to  his  attention  or  the  circumstances  must  be  such  that 
he  can  be  considered  as  having  such  information.^  If  a  person 
pays  for  his  passage  and  receives  a  ticket,  he  is  justified  in  regard- 
ing it  as  a  receipt  for  his  money  and  as  evidence  of  his  right  to 
ride.  Provisions  printed  thereon  cannot  be  regarded  as  an  agree- 
ment'on  the  passenger's  part  to  a  limitation  of  the  carrier's  liabil- 
ity. The  carrier  cannot  by  his  own  act  enforce  or  impose  any 
such  agreement  on  the  passenger."  And,  as  has  been  said,  "  it 
would  be  unreasonable  to  presume  that  a  passenger,  when  he  buys 
a  railroad  ticket  at  a  ticket  office,  stops  to  read  the  language  printed 
npon  it,  and  it  would  be  equally  unreasonable  to  hold  that  a  pas- 
senger must  take  notice  that  the  language  upon  his  ticket  contains 
any  contract,  or  in  any  way  limits  the  carrier's  common  law  lia- 
bility."** The  fact  that  an  ordinary  passenger  acquires  knowledge 
of  the  provision  after  he  has  commenced  his  journey  cannot  be 
considered  an  assent  on  his  part  to  a  limitation  of  the  carrier's 
liability.**  It  is  otherwise,  however,  where  at  the  time  the  ticket 
is  issued  the  attention  of  the  passenger  is  called  to  the  provision 

87.  Oennania  F.  Ins.  Co.  v.  Mem-  Co.,  (18©2)  24  N.  Y.  196;  Eawson  v. 

phis,  etc.,  R.  Co.,    (1878)    72  N.  Y.  Pennsylvania  R.  Co.,  (1872)  48  N.  Y. 

00,  distinguishing  Bostwick  v.  Baltl-  212;  Hutchins  v.  Pennsylvania  R.  Co., 

more,  etc.,  R.  Co.,   (1871)   45  N.  Y.  (1905)   181  N.  Y.  186,  73  N.  E.  972, 

712.    See  also  Hill  v.  Syracuse,  etc.,  18  Am.  Neg.  Rep.  180. 

R.  Co.,   (1878)    73  N.  Y.  351.  80.  Perkins  v.  New  York  Cent.,  etc., 

m.  Perkins  v.  New  York  Cent.  R.  R.  Co.,  (1862)  24  N.  Y.  106. 

Co.,  (1862)  24  N.  Y.  196;  Hollister  31.  Rawson    v.    Penjisylvania     R. 

V.   Nowlen,    (Sup.    1838)    10    Wend.  Co.,    (1872)    48  N.  Y.  212,  217,  per 

234;  Cole  V.  Goodwin,  (Sup.  1838)  19  Earl,  C. 

Wend.  251.  3S.  Rawson  v.  Pennsylvania  R.  Co., 

S9.  Perkins  v.  New  York  Cent.  R.  (1872)  48  N.  Y.  212. 
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as  a  contractxial  limitation  of  the  carrier's  liability,  or  the  circum- 
stances are  such  that  he  must  be  considered  as  having  information 
that  the  ticket  was  intended  as  the  evidence  of  the  full  contractual 
obligation  of  the  carrier."  This  latter  principle  has  been  applied 
to  a  ticket  for  a  voyage  across  the  ocean  purchased  some  time  before 
the  voyage,  which  contained  a  limitation  on  the  carrier's  liability 
for  the  loss  of  baggage ; "  and  it  is  especially  applicable  where  a 
reduced  fare  is  paid,"*  or  where  the  carriage  is  gratuitous,  as  in 
case  of  a  provision  limiting  the  liability  of  the  carrier  contained 
in  a  free  pass.'*  A  common  carrier  is  not  an  insurer  as  to  the  time 
when  passengers  will  reach  their  destination,  in  the  absence  of  an 
express  contract  to  that  effect,  and  the  issuance  of  a  time  table 
is  not  such  an  express  contract." 

§  69.  Provisions  in  Telegraph  Blanks. — As  is  shown  later  a 
tel^raph  company  cannot,  as  a  general  rule,  limit  its  common  law 
liability  for  negligence  in  the  transmission  or  delivery  of  a  tele- 
gram, by  notice  merely ;  but  where  the  message  is  written  by  the 
sender  on  a  blank  form  of  the  company,  he  is  generally  considered 
as  consenting  to  the  stipulations  printed  thereon  limiting  the  lia- 
bility of  the  company.** 


33.  steers  v.  Liverpool,  etc..  Steam- 
ship Co.,  (1874)  57  N.  Y.  1.  See 
also  Talcott  v.  Wabash  R.  Co.,  (1899) 
169  N.  y.  461,  54  N.  E.  1,  modify- 
ing 89  Hun  492,  70  State  Rep.  233, 
35  N.  Y.  S.  574. 

84.  Steers  v.  Liverpool,  etc.,  Steam- 
ship Co.,  (1874)  67  N.  Y.  1. 

35.  Bi«sel  v.  New  York  Cent.  R. 
Co.,  (1862)  25  N.  Y.  442. 

8 


36.  Perkins  t.  New  York  Cent.,  etc., 
R.  Co.,  (1862)  24  N.  Y.  196;  Bissel 
V.  New  York  Cent.  R.  Co.,  (1862) 
25  N.  Y.  442. 

37.  Connack  v.  New  York,  etc.,  R. 
Co.,  (1909)  196  N.  Y.  442,  90  N.  E. 
56,  reversing  126  App.  Div.  909  mem., 
110  N.  Y.  S.  1126. 

38.  See  infra,  section  632  et  seq. 
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Effect  of  Duress 

§  90.  In  Oeneral. —  The  effect  of  duress  is  to  render  the  contract, 
if  executory,  unenforceable,  and  the  defense  is  available  in  any 
action  which  may  be  brought  to  enforce  it  against  the  party 
coerced.'  The  fact  that  the  contract  is  under  seal  in  no  way  affects 
the  right  to  defend  on  this  ground.*  And  the  rule  which  prevents 
the  contradiction  of  written  instruments  by  oral  evidence  does 
not  apply  so  as  to  exclude  oral  evidence  of  duress ;  otherwise  the 
wrongdoer  might  always  secure  his  own  success  by  shielding  him- 
self behind  formal  written  instruments  procured  by  his  own  wrong- 
ful acts.'  The  nullification  of  instruments  procured  by  duress  is 
a  weU  recognized  head  of  equity  jurisprudence.*  Where  security 
is  coerced  by  duress,  it  is  immaterial,  as  affecting  the  creditor's 
right  to  enforce  it,  that  it  was  given  for  a  just  debt.  "  The  party 
who  exacts,"  says  Porter,  J.,  "a  security  from  one  whom  he 
wrongfully  restrains  of  his  liberty,  can  derive  no  aid  from  the 
fact  that  the  claim  which  he  enforced  by  illegal  means  was  just. 
He  cannot  be  permitted  to  allege  the  outstanding  obligation  of 
another  as  a  justification  of  his  own  fraudulent  acts  in  deliberate 
violation  of  law.  In  all  such  cases  it  is  the  simple  duty  of  the 
courts  to  condemn  the  contract,  and  the  parties  are  thus  remitted 
to  their  antecedent  rights.""  If  personal  property  is  obtained 
from  a  person  by  duress  the  owner  may  sue  therefor  in  trover 
without  a  previous  demand.'  In  case  of  a  release  procured  by 
duress  it  has  been  held  that  it  may  be  ignored  by  the  plaintiff  and 
cannot  be  set  up  as  a  defense  to  an  action  at  law  on  the  claim 
released,^  and  in  such  cases  the  issue  as  to  the  alleged  duress  is 
triable  by  the  court  of  law.'  Thus  where  a  person  was  arrested 
in  a  civil   cause  under  circumstances  rendering  one  at  whose 

1.  See  cases  cited  generally  6.  Foshay  v.  Ferguson,  (Sup. 
throughout  this  chapter.  1S43)   5  Hill  154. 

2.  Leopold  V.  Herzig,  (Sup.  G.  T.  7.  Guilleaume  v.  Rowe,  (1883)  94 
1878)  7  Wkly.  Dig.  438.  N.   Y.   268.      See   also   Lazzarone   v. 

3.  Leopold  V.  Herzig,  (Sup.  G.  T.  Oishei,  (Super.  Ct.  G.  T.  1892)  2 
1878)  7  Wkly.  Dig.  438.  Misc.  200,  49  State  Rep.  620,  21  N.  Y. 

4.  .Jewelers'  League  v.  De  Forest,  S.  267 ;  Sixty-First  St.  Bldg.  Corp. 
(Sup.  1894)  80  Hun  376,  61  State  v.  Eltoma  Realty  Co.,  (Sup.  App.  T. 
Rep.  827,  30  N.  Y.  S.  88,  affirmed  151  1918)    172  N.  Y.  S.  260. 

N.  Y.  654  mem.,  46  N.  E.  1148.  8.  Sixty-First    St.    Bldg.    Corp.    v. 

5.  Osltorn  v.  Robbins,  (1867)  36  Eltoma  Realty  Co.,  (Sup.  App.  T. 
N.  Y.  365,  371,  4  Abb.  Pr.   (N.  S.)       1918)   172  N.  Y.  S.  260. 

15,  2  Trans.  App.  319. 
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instance  he  was  arrested  liable  in  an  action  for  false  imprisonment, 
a  release  of  such  cause  of  action,  given  to  secure  the  person's 
release  from  the  imprisonment,  has  been  held  no  defense  to  an 
action  subsequently  brought  for  the  false  imprisonment.*  "Where, 
however,  the  plaintiff,  instead  of  ignoring  the  release  and  suing  as 
if  it  had  not  been  given,  asks  in  his  complaint  that  the  release 
be  set  aside  for  duress,  it  has  been  held  that  this  raises  an  equi- 
table issue,  to  be  tried  by  the  court  as  such  without  an  absolute 
right  on  the  plaintiff's  part  to  a  jury  trial.  "  It  is  undoubtedly 
true,"  says  Van  Brunt,  P.  J.,  "  that  if  the  pleader  had  drawn 
his  complaint  in  proper  form,  he  might  have  had  this  question 
of  duress  in  respect  to  the  release  tried  by  a  jury.  But  he  has 
chosen  in  his  complaint  to  assail  the  release  and  ask  that  it  be 
adjudged  fraudulent  and  void,  and  only  a  court  of  equity  can 
grant  such  relief.  If  he  had  sued  for  the  damages  for  malicious 
prosecution,  ignoring  the  release  altogether,  and  the  defendant 
had  set  it  up  as  a  defense  in  his  tmswer,  he  might  have  attacked 
the  release  before  a  jury ;  but  having  asked  to  have  it  set  aside  in 
his  complaint,  the  action  was  properly  triable  before  the  court 
without  a  jury."**  It  seems  that  where  a  defendant  is  forced, 
by  an  officer  who  has  in  his  hands  for  service  process  in  a  civil 
action,  to  come  within  the  state  and  thus  subject  himself  to  service, 
which  he  would  not  otherwise  have  done,  the  service  should  be 
set  aside  on  account  of  the  duress."  The  fact  that  the  transaction 
is  in  form  a  settlement  of  a  disputed  claim  does  not  deprive  the 
person  coerced  by  duress  to  enter  into  the  agreement  from  being 
entitled  to  relief  therefrom.** 

§  91.  Bequiring  One  to  Perform  His  Legal  Duty. —  The  fact 
that  a  person  is  coerced  into  performing  his  legal  duty  affords  him 
no  ground  for  relief  from  the  act  so  performed.  Thus  if  a  claim 
which  a  debtor  is  coerced  into  paying,  even  by  duress,  is  justly 
owing,  the  recovery  back  of  the  money  paid  will  not  be  allowed." 
And  the  fact  that  a  creditor  is  coerced  or  compelled  to  take  pay- 
ment of  his  debt  when  due  does  not  entitle  him  to  disaflBrm  the 

9.  Guilleamne  r.  Rowe,  (1883)  94  11.  Ziporkes  v.  Chmelniker,  (Sup. 
N.   Y.   268,  affirming  48   Super.   Ct.      G.  T.  1888)   15  State  Rep.  215. 

169,  63  How.  Pr.  175.  18.  Aronoff  v.  Levine,  (Sup.  1919) 

10.  Stono  V.  Weiller,  (Sup.  G.  T.  190  App.  Div.  172,  179  N.  Y.  S.  247. 
1890)  32  State  Rep.  936,  10  N.  Y.  13.  Scholey  v.  Mumford,  (1876)  64 
S.   828,  affirmed    128  N.   Y.   655,  28  N.   Y.   521. 

N.  E.  663,  3  Silv.  Ct.  App.  556. 
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payment  and  compel  the  debtor  to  pay  a  second  time,  though  the 
benefit  of  the  first  payment  is  lost.** 

§  92.  Bight  of  Bona  Fide  Purchaser  or  Assignee. —  Duress 
vitiates  the  contract,  and  in  case  it  is  executory  and  not  a  nego- 
tiable instrument  governed  by  the  law  merchant,  no  one  succeed- 
ing to  the  rights  of  the  promisee  can  acquire  any  rights  to  enforce 
it  irrespective  of  good  faith  or  value  paid ; "  nor  does  a  bona  fide 
purchaser  for  value  acquire  a  good  title  to  a  chose  in  action  which 
he  has  bought  from  one  who  has  procured  it  by  assignment  from 
the  owner  by  duress."  The  better  view  also  seems  to  be  that  where 
one  acquires  chattels  or  land  by  duress  he  cannot  transfer  a  good 
title  thereto  to  one  who  purchases  from  him  in  good  faith  and  for 
value,  provided  the  owner  has  not  been  guilty  of  laches  in  seeking 
relief.  There  are  cases,  says  Folger,  J.,  in  this  connection,  "  which 
hold  that  where  the  owner  of  property,  induced  by  false  repre- 
sentations, sells  it  and  parts  with  the  possession  of  it  with  the 
intention  of  passing  the  title  to  the  vendee,  there  the  bona  fide 
purchaser  for  value  from  the  fraudulent  vendee  obtains  a  title 
which  he  can  defend.  In  such  case  there  is  a  voluntary  parting 
vith  the  possession  of  the  property  and  there  is  an  uncontrolled 
volition  to  pass  the  title.  But  where  there  exists  coercion,  threats, 
compulsion  and  undue  influence,  there  is  no  volition.  There  is  no 
intention  nor  purpose,  but  to  yield  to  moral  pressure,  for  relief 
from  it.  A  case  is  presented  more  analogous  to  a  parting  with 
property  by  robbery.  No  title  is  made  through  a  possession  thus 
acquired."  " 

§  93.  Batiflcation  or  Waiver. — ^A  contract  obtained  by  duress  is 
not  ordinarily  void  but  merely  voidable,  and  may  therefore  be 
ratified  by  the  party  coerced  and  thereby  rendered  enforceable 
against  or  binding  on  him.'*    And  ordinarily  the  party  claiming 

14.  Lester     v.     Union     Mfg.     Co.,  18.  Oregon  Pac  R.  Co.  v.  Forrest, 

(8np.  1874)   1  Hun  288,  3  Thomp.  &  (1891)    128  N.  Y.  83,  38  State  Rep. 

C.  <67.  837,  28  N.  E.  137;  Abelman  r.  Indelli, 

U.  Loomis    T.    Ruck,     (1874)     60  etc.,  Co.,   (Sup.  1916)    170  App.  Div. 

N.  Y.  4«2.  740,    156    N.    Y.    S.    401;    Lynch   v. 

U.  Barry   v.    Equitable   L.   AsBur.  Sauer,  (Sup.  App.  T.  1896)   16  Misc. 

Sot,  (1875)  69  N.  Y.  687.  1,  73  Stat«  Rep.  269,  37  N.  Y.  S.  666, 

17.  Barry   v.    Equitable   L.   Assur.  afiSrming  14  Misc.  252,  70  State  Rep. 

Sot,  (1875)   59  N.  Y.  587,  591.    See  449,  35  N.  Y.  S.  715;  Cammarata  v. 

also  National    Bank   of  Republic   v.  Pennsylvania  Coal  Co.,  (Sup.  App.  T. 

Cox,   (Sup.  1900)   47  App.  Div.  63,  1904)  86  N.  Y.  S.  787. 
«2  N.  Y.  8.  314. 
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to  have  been  constrained,  by  afterwards  acting  on  the  contract 
or  recognizing  its  validity,  the  duress  having  ended,  thereby  afi&rms 
its  validity  and  loses  the  right  to  avoid  it.'*  "  One  entitled  to 
repudiate  a  contract  on  the  ground  of  duress,"  says  Earl,  J., 
"  should,  like  one  who  attempts  to  repudiate  a  contract  on  the 
ground  of  fraud,  act  promptly. ' '  ^^  Thus  if  a  lessee  is  coerced  by 
duress  into  entering  into  the  lease,  he  should  promptly  repudiate 
the  agreement,  and  if  instead  of  doing  so  he  remains  in  possession 
and  pays  the  rent,  he  thereby  ratifies  the  lease  and  cannot  there- 
after avoid  it  for  the  alleged  duress.*'  So  if  a  compromise  agree- 
ment executory  in  its  nature,  as  where  one  party  delivers  to  the 
other  his  interest-bearing  bond,  is  in  the  first  instance  invalid  for 
duress,  it  is  the  duty  of  the  party  coerced  to  repudiate  it  promptly, 
and  if  he  continues  to  recognize  the  agreement  as  valid  and  volun- 
tarily pays  interest  on  the  bond  he  loses  his  right  to  avoid  the 
settlement.^  And  if  the  giving  of  a  note  is  coerced  by  duress,  the 
voluntary  payment  of  the  note  after  the  duress  has  ceased  is  a 
waiver,  and  the  payment  cannot  be  recovered."'  Where  a  considera- 
tion has  be<3n  received  by  the  complainant,  the  general  principles 
regarding  the  rescission  of  contracts  require  that  he  restore  it  to 
the  other  party  as  a  condition  to  such  relief,  and  by  keeping  it 
he  will  be  deemed  to  have  elected  to  waive  the  duress  and  ratify 
the  transaction.**  To  constitute  a  ratification  there  must,  how- 
ever, be  some  act  on  the  part  of  the  one  coerced  recognizing  the 
validity  of  the  transaction;  his  mere  failure  to  take  active  steps 
to  have  the  contract  set  aside  cannot  itself  operate  as  a  ratification 

19.  Oregon  Pac.  R  Co.  v.  FMrrest,  80.  Oregon  Pac.  R.  Co.  v.  Forrest, 

(1891)    128  N".  Y.  83,  38  State  Rep.  (1891)    128  N.   Y.   83,  93,  38  State 

837,  28  N.  E.  137,  affirming  32  State  Rep.  837,  28  N.  E.  137. 

Rep.    178,   11    N.   Y.  S.   8;    Buck   v.  21.  Lynch  v.  Sauer,   (Sup.  App.  T. 

Hougbtaling,    (Sup.   1905)    110  App.  189tf)    16  Misc.  1,  73  State  Rep.  269, 

Div.  52,  9d  N.  Y.  S.  1034;  Mac  Far-  37  N.  Y.  S.  666,  affirming  14  Misc. 

land  V.  Liberty  Nat.  Bank,  (Sup.  Sp.  252,  70  State  Rep.  449,  35  N.  Y.  S. 

T.  1917)    160  N.  Y.  S.  303;  Foerster  715. 

V.  Squier,   (City  Ct.  G.  T.  1892)    46  28.  Oregon  Pac.  R.  Co.  v.  Forrest, 

State  Rep.  289,  19  N.  Y.  S.  367.    See  (1891)    128  N.  Y.  83,  38  State  Rep. 

also  Colon  v.  East  One  Hundred  and  837,  28  N.  E.  137,  affirming  32  State 

Eighty-Ninth     St.    Bldg.,    etc.,    Co.,  Rep.  178  11  N.  Y.  S.  8. 

(Sup.  1910)    141  App.  my.  441,  126  23.  Lilienthal   v.    Becht«l   Brewing 

N.   Y.   S.   226:    Williams  v.  Ruther-  Co.,   (Sup.  1907)    118  App.  Div.  205, 

furd    Realty    Co.,    (Sup.    1913)     159  102  N.  Y.  S.  1051. 

App.  Div.  171,  144  N.  Y.  S.  357;  Abel-  24.  Cammarata     v.     Pennsylvania 

man  v.  Indelli,  etc.,  Co.,  (Sup.  1915)  Coal    Co.,    (Sup.   App.   T.    1904)    86 

170  App.  Div.  740,  156  N.  Y.  S.  401.  N.  Y.  S.  787. 
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or  laches  barring  him  from  relief.  Thus  where  a  mother  is  by 
duress  coerced  into  giving  a  mortgage  to  secure  the  debt  of  her 
son,  her  delay  for  a  considerable  period  of  time  in  instituting  ft 
soit  to  have  it  removed  as  a  cloud  on  her  title  cannot  operate  as  a 
ratification  or  laches  so  as  to  bar  her  from  the  right  to  relief." 
And  where  a  landowner  was  coerced  by  duress  to  execute  a  mort- 
gage to  secure  an  invalid  claim,  and  immediately  instituted  a 
suit  to  have  it  set  aside,  his  payment  of  interest  under  protest 
was  held  not  to  constitute  a  ratification  of  the  mortgage.**  The 
provision  of  the  Code  (Code  Civ.  Proc.  §  382)  requiring  actions  for 
relief  on  the  ground  of  fraud  to  be  brought  within  six  years  has  no 
application  to  a  suit  to  remove  as  a  cloud  on  title  a  mortgage  pro- 
cured by  duress.*' 

§  94.  Duress  as  a  Personal  Defense. —  Ordinarily  the  defense 
of  duress  is  personal  to  the  party  coerced  and  his  legal  representa- 
tives." Thus  the  fact  that  the  indorsement  or  assignment  of  a 
note  by  the  payee  was  coerced  by  duress  cannot  be  set  up  by  the 
maker  as  a  defense  to  an  action  by  the  indorsee  or  assignee." 
And  it  is  said  that  if  A  and  B  give  their  joint  and  several  bond, 
B  cannot  avoid  liability  thereon  because  A  was  coerced  by  duress.'* 
If,  however,  a  person  gives  a  note  or  bond  under  dure^  one  who 
signs  as  his  surety  can  set  up  the  defense,  and  if  a  note  is  procured 
from  the  maker  by  duress,  an  accommodation  indorser,  being  in 
tfert  a  surety,  may  set  up  the  defense."  On  the  other  hand,  a 
surety  on  an  imdertaking  given  to  discharge  a  mechanic's  lien 
cannot,  it  has  been  held,  set  up  the  defense  that  the  building 
contract  on  which  the  lien  was  based  was  procured  from  the  owner 
hy  duress,  as  the  right  to  avoid  the  building  contract  for  such 

tS.  Schoener    v.   Lissauer,    (1887)  (Supp.)    141  App.  Div.  441,  126  N. 

107  N.  Y.  Ill,  11  Stete  Bep.  368,  13  Y.  S.  226. 

X.  E.  741.  ».  Wamsley    v.    Darragh,     (Com. 

M.  Aronoff  v.  Levine,  (Sup.  1»1«)  PI-    «•   T.    1895)    14   Misc.   666,   70 

190  App.  Div.  172,  179  N.  Y.  S.  247,  State  Rep.    719,   35    N.   Y.   S.    1075. 

modifying    on     other    grounds     106  ^0.  Thompeon   v.   Lockwood,    (Sup. 

Mi«.  668,  173  N.  Y.  S.  830.  ^^^^)    ^^  Johns.  256. 

^  a'                   T.                 /«  31.  Osborn  v.   Robbins,    (1867)    36 

17.  Scboener    v.    Lissauer,     (Sup.  v    Y    365    4  Abb    Pr    <N    8  >    IB 

r\,'"J  I-  ,^i/"'  ".'M  ^P-  2  -Ja J.Vp-  319 ;  Strolg-v  Gr.L': 
m,  13  N.  E.  741,  reversing  36  Hun      ^j^^  (gup.  1867)  26  Barb.  122;  Inger- 

""•  soil   V.   Roe,    (Sup.    1873)    66   Barb. 

M.  Colon  V.  East  One  Hundred  and  346.  See  also  Thompson  v.  Lock. 
Eighty-Ninth    St.    Bldg.,    etc.,    Co.,      wood,  (Sup.  1818)  15  Johns.  256. 
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duress  is  personal  to  the  owner,  and  if  he  chooses  to  waive  it,  it 
cannot  be  set  tip  by  the  surety  on  the  collateral  undertaking. 
"A  contract,"  says  Scott,  J.,  "  procured  by  duress  exercised  by 
meatus  of  threats  is  not  void  but  voidable,  and  as  a  general  rule 
only  the  party  upon  whom  the  duress  was  exercised  may  take 
advantage  of  it  to  avoid  the  contract.  The  right  of  avoidance 
is  purely  personal  to  the  party  coerced.  ...  It  is  true  that  it 
has  also  been  held  that  a  surety  upon  a  contract  coerced  by 
duress  may  plead  the  defense  if  he  was  ignorant  of  the  duress 
when  he  became  surety,  but  this  exception  does  not  apply  to  the 
appellant  because  it  was  not  a  surety  upon  the  voidable  contract. 
Its  undertaking  merely  took  the  place  of  the  lien  filed  by  plaintiff, 
and  it  cannot  by  any  defense  put  the  plaintiff  in  a  worse  position 
than  it  would  have  been  in  if  the  lien  had  remained  undischarged. 
If  no  undertaking  had  been  given  to  secure  the  lien  the  right  to 
take  advantage  of  the  duress  would  have  rested  solely  with  the 
owner."" 

§  95.  Pleading  and  Proof  of  Duress. —  It  seems  that  ordinarily 
the  defense  of  duress  must  be  pleaded."  In  so  doing  the  particulars 
should  be  given,  to  enable  the  plaintiff  to  prepare  properly  to  meet 
the  case,  it  not  being  sufficient  to  allege  in  general  terms  that  the 
instrument  sued  on  was  procured  by  duress."  Also  in  an  action 
to  recover  payment  made  under  duress  the  complaint  should  give 
the  partictdars  constituting  the  duress.'^  Thus  in  an  action  to 
recover  back  money  alleged  to  have  been  paid  under  duress  of 
goods,  the  complaint  should  allege  the  particulars  so  as  to  enable 
the  court  to  determine  whether  there  was,  in  contemplation  of  law, 
legal  duress."  Where,  in  an  action  to  foreclose  a  mortgage  given 
by  a  wife  to  secure  her  husband 's  debt,  the  answer  alleged  merely 
that  it  was  procured  by  the  duress  of  the  plaintiff,  it  was  held 
that  evidence  that  duress  was  exercised  by  her  husband  was  not 
admissible!  on  account  of  the  variance.     "  The  plaintiff,"  saj^ 

Sa.  Colon  V.  Ea8t  One  Hundred  and  (Sup.   1863)    41   Barb.   341,   aflSrined 

Eighty-Ninth    St.    Bldg.,    etc.,    Co.,  41  X.  V.  619  mem.;  Lord  v.  Lindsay, 

(Sup.  1910)    141  App.  Di7.  441,  126  (Sup.  1879)    18  Hun  484. 

N.  Y.  S.  226.  36.  Kamenitsky  v.  Corcoran,   (Sup. 

83.  Sternback   v.   Friedman,    (Sup.  1917)    177  App.  Div.  605,  164  N.  Y. 

Sp.  T.  1898)  23  Misc.  173,  60  N.  Y.  S.  S.  297. 

1025.     See    also    Lord    t.    Lindsay,  38.  Conmiercial  Bank  v.  Rochester, 

(Sup.  1879)  18  Hun  484.  (Sup.   1963)    41  Barb.  341,  affirmed 

34.  Commercial  Bank  v.  Rochester,  41  X.  Y.  610  mem. 
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Boardman,  J.,  "  had  a  right  to  know  the  nature  of  the  duress, 
and  by  whom  exercised,  to  enable  him  to  prepare  for  the  triaL 
If  this  defense  was  properly  admitted,  then  a  general  answer  that 
defendant's  signature  was  obtained  by  duress  and  coercion,  with- 
out setting  out  the  time  and  place  when,  or  the  person  by  whom, 
or  the  manner  in  which  it  was  done,  would  be  good  and  sufficient 
pleading.  We  think  the  learned  judge  erred  in  admitting  evidence 
of  coercion  by  the  husband  under  the  pleadings  in  this  case."" 
Where  the  defense  of  duress  is  duly  pleaded,  it  seems  that  the 
burden  of  the  whole  case  is  on  the  plaintiff  seeking  to  enforce  the 
contract  to  prove  that  the  defendant's  assent  to  the  contract  was 
properly  given  and  therefore  that  it  was  not  extorted  by  duress.** 
Thus,  where  the  refusal  of  the  court  to  charge  that  "  the  burden  of 
proof  remains  with  the  plaintiff  throughout  the  case,"  was  held 
error,  Haight,  J.,  said:  "  The  defenses  of  conspiracy  and  duress 
were  in  reality  and  in  substance  negative,  in  effect  alleging  that 
there  was  no  legal  contract  and  that  it  never  had  a  valid  inception. 
These  defenses  pertain  to  the  facts  which  took  place  at  the  time 
the  contract  was  alleged  to  have  been  executed,  and  become  the 
res  gestae,  upon  which  the  validity  of  the  contract  depends.  This 
class  of  defenses  is  distinguishable  from  those  affirmative  defenses 
which  are  based  upon  facts  occurring  subsequently  to  the  execu- 
tion of  a  contract,  in  which  it  may  be  changed,  altered,  modified 
or  settled.  It,  therefore,  follows  that  the  plaintiff,  in  undertaking 
to  prove  the  contract  upon  which  his  action  is  based,  had  cast 
upon  him  the  burden  of  establishing,  by  a  preponderance  of  evi- 
dence, that  it  was  a  good  and  valid  contract  having  a  legal  incep- 
tion which  was  binding  upon  the  defendant,  and  that  burden  of 
proof  continued  with  him  throughout  the  case.""  On  the  other 
hand  it  would  seem  that  the  plaintiff  is  entitled,  in  the  first  instance, 
to  rely  on  the  prima  facie  presumption  that  an  assent  in  form  was 
duly  given,  unless  some  evidence  is  introduced  by  the  defendant  to 
overcome  this  presumption,  and  in  this  sense  it  is  said  that  the 
burden  of  proving  the  alleged  duress  is  on  the  party  alleging  it.** 

87.  Lord  v.  Lindsay,    (Sup.   1879)  89.  Murray    v.    Narwood,    (1908) 
18  Htm  484.  192  N.  Y.  172,  177,  84  N.  E.  958. 

88.  Murray    t.    Narwood,    (1900)  40.  Kochman  v.  Karp,  (Sup.  App. 
192  N.  Y.  172,  84  N.  E.  958,  revere-  T.  1911)   130  N.  Y.  S  175. 

ing    119   App.    Dir.    876   mem.,    104 
N.  Y.  S.  1136. 
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What  Constitutes  Duress 

§  96.  On  Ckneral. —  While  the  vitiating  effect  of  duress  is 
recognized  by  all  the  authorities,  the  diflSculty  is  to  determine 
what  constitutes  duress.  As  a  general  rule  there  must  be  some 
wrongful  or  unlawful  coercion.  "  It  is  not  duress  on  the  part  of  a 
person  to  insist  on  his  legal  rights.""  Thus,  where  the  owners 
of  practically  all  the  stock  of  a  corporation  were  desirous  of  selling 
their  stock,  and  the  contemplated  buyer  refused  to  purchase  unless 
the  sellers  should  secure  the  resignation  of  the  secretary  of  the 
corporation  and  a  release  by  him  of  all  claims  for  future  salary, 
a  charge  of  duress  cannot  be  based  on  the  refusal  of  such  officer  to 
execute  the  release  unless  a  consideration  was  paid  him  therefor." 
And  where  a  municipality  was  under  no  obligation  to  employ  an 
honorably  discharged  soldier,  who  if  employed  would  not  under 
the  civil  service  rule  have  been  subject  to  summary  discharge, 
and  as  a  condition  to  his  employment  exacted  a  blank  resignatiou 
to  be  used  when  his  services  were  no  longer  needed,  it  cannot  be 
claimed  that  the  resignation  was  procured  by  duress."  So 
ordinarily  a  payment  made  in  consideration  of  the  extension  of 
the  time  of  sale  of  property  under  a  decree  cannot  be  considered 
as  coercion  by  duress."  It  also  seems  that  a  charge  of  duress 
cannot  be  based  on  threats  to  expose  alleged  fraudulent  conduct, 
irrespective  of  whether  the  person  threatened  has  been  guilty  of 
such  conduct  or  not.^°  The  fact  that  a  man,  in  executing  a  contract 
for  a  woman's  future  support,  may  have  been  influenced  by  the 
fear  of  the  disclosure  of  their  illicit  relations  does  not  necessarily 
or  as  a  matter  of  law  constitute  duress.** 

The  modern  authorities  have  to  a  considerable  extent  relaxed 
the  rigid  rule  announced  in  the  early  English  cases  as  to  what 
constitutes  duress.  "  The  principle,"  says  Rumsey,  J.,  "  upon 
which  men  are  relieved  from  their  contracts  procured  by  duress 
has  been  greatly  extended  in  recent  years.  In  the  time  of  Lord 
Coke  no  one  would  have  been  permitted  to  avoid  his  contract  for 
duress,  unless  the  duress  was  such  as  not  only  to  put  him  in  fear 

41.  Macpherson  v.  Cox,  (1881)  86  44.  Foster  v.  Central  Nat.  Bank, 
N.  Y.  472,  478.  (Sup.  Tr.  T.  1905)   93  N.  Y.  8.  603. 

42.  Slade  v.  Montgomery,  (Sup.  45.  Stilwell  v.  Mutual  L.  Ins.  (Do., 
1900)   53  App.  Div.  3*3,  65  N.  Y.  S.  (1878)    72  N.  Y.  385. 

709.  46.  Wiakley  v.  King,    (Sup.   1906) 

43.  Caldwell  v.  New  York,  (Sup.  112  App.  Div.  766,  98  N.  Y.  S.  957. 
1911)    148  App.  Div.  304,  133  N.  Y. 

S.    168. 


Digitized  by  VjOOQIC 


{  971  DITRESS  123 

of  illegal  imprisonment  or  great  bodily  harm,  but  went  so  far  as 
to  be  something  that  a  man  of  ordinary  firmness  would  not  be 
able  to  resist.  No  possible  loss  to  his  land  or  property  would  be 
sufficient  to  enable  him  to  avoid  a  contract  which  he  had  made 
to  prevent  it.  .  .  .  But  gradually  and  by  slow  degrees  the 
strictness  of  that  rule  was  abated,  until  finally  it  has  come  to 
be  the  rule  of  law  in  this  country,  although  perhaps  not  in  England, 
that  where  one  is  presented  with  the  contingency  of  serious  loss 
or  damage  to  his  property  or  of  a  submission  to  an  extortionate 
claim,  if  he  pay  the  claim  or  make  the  contract  which  is  extorted 
from  him  it  is  not  to  be  considered  a  voluntary  act,  and  it  may 
be  set  aside  on  the  ground  of  duress. ' ' " 

"Where  confidential  relations  exist,  coercion  short  of  legal  duress 
may  constitute  undue  influence  entitling  the  party  so  coerced  to 
equitable  relief.** 

§  97.  Duress,  Fraud  and  Undue  Influence  Contrasted. —  Duress 
is  sometimes  spoken  of  as  a  species  of  fraud,  and  the  same  is  true 
as  regards  undue  influence.  In  fact,  the  latter  is  quite  properly 
designated  as  a  species  of  fraud.  There  would  seem,  however,  to 
be  a  marked  distinction  between  fraud  and  duress.  Fraud  as 
conrmonly  understood  does  not  involve  the  forcible  coercion  of 
the  free  will  of  a  party,  but  implies  that  the  injury  is  accomplished 
without  the  knowledge  of  the  victim,  while  in  duress  he  is  fuUy 
conscious  of  the  coercion.  The  line  between  duress  and  undue 
influence  is  more  intangible  and  cannot  be  drawn  clearly,  and  it 
is  not  attempted  to  do  so.  In  undue  influence  as  in  fraud  the 
victim  may  be  unconscious  of  the  improper  conduct  on  the  part 
of  the  other  party,  and  although  it  may  take  the  form  of  coercion 
the  element  of  force  is  not  always  apparent.  As  is  said  by  Smith, 
J.:  "As  between  parties  occupying  no  relation  of  confidence  in 
or  towards  each  other,  or  of  control,  by  reason  of  position,  employ- 
ment, or  otherwise,  undue  influence  can  rarely  be  imputed  without 
showing  some  degree  of  fear,  or  threats,  or  advantage  taken  of 
position,  or  unfair  practices  or  persuasion,  involving  in  some 
degree  a  si)ecies  of  fraud.  But  when  any  of  these  elements  enter 
into  and  constitute  part  of  the  circumstances  attending  a  trans- 

47.  Van  Dyke  v.  Wood,  (Sup.  108  N.  Y.  25,  IS  State  Rep.  466,  16 
1901)  60  App.  Div.  208,  70  N.  Y.  S.  N.  E.  331,  affirming  36  Hun  112.  See 
324.  infra,  section  121  et  eeq.,  aa  to  ui^ 

48.  Eadie  v.   Sliminon,    (1862)    20  due   influence  generally. 
N.  Y.  9,  11;  Fisher  v.  Bishop,  (1888) 


Digitized  by  VjOOQIC 


124  NEW    YORK    LAW    OF    CONTRACTS  [{  98 

action  and  controlling  the  will  of  a  party  making  a  deed  or  other 
contract,  courts  of  equity  have  long  been  accustomed  to  give  relief. 
Judge  Story  states  the  rule,  as  extracted  from  and  confirmed  by 
many  cases,  as  follows :  Courts  of  equity,  he  sajrs,  relieve  a  party 
'  when  he  does  an  act  or  makes  a  contract  when  he  is  under  the 
influence  of  extreme  terror,  or  of  apprehension  short  of  duress; 
for  in  cases  of  this  sort  he  has  no  free  will,  but  stands  in  vinculis. ' 
(2  Story  Eq.  Jur.,  §  239.)  Circumstances,  he  says,  of  extreme 
necessity  or  distress  of  a  party,  although  not  accompanied  by  any 
direct  duress  or  restraint,  may  also  overcome  free  agency,  and 
justify  the  court  in  setting  aside  the  contract  on  account  of  some 
attending  oppression,  fraudulent  advantage,  or  imposition- "  • 
And  where  an  elderly  woman  wm  coerced  into  marrying  her 
confidential  agent  and  business  manager,  a  man  much  younger 
than  she,  and  into  conveying  to  him  an  interest  in  land  as  a  part 
of  the  transaction,  by  threats  to  ruin  her  financially  by  unfounded 
actions  by  himself  and  others,  and  that  she  would  be  found  dead, 
it  was  held  that  this  constituted  such  a  "  wrongful  and  undue 
influence  "  as  to  warrant  a  court  of  equity  in  setting  aside  the 
conveyance.'" 

§  98.  Invcduntary  Payments  Generally. —  To  constitute  the 
coercion  or  duress  which  will  be  regarded  as  suflScient  to  make  a 
payment  involuntary,  and  as  such  recoverable,  it  is  said  by  Justice 
Field  that  "  there  must  be  some  actual  or  threatened  exercise  of 
power  possessed,  or  believed  to  be  possessed,  by  the  party  exacting 
or  receiving  the  payment  over  the  person  or  property  of  another, 
from  which  the  latter  has  no  other  means  of  immediate  relief  than 
by  making  the  payment."  °*  This  statement  has  been  quoted  with 
approval  by  our  courts."    And  it  has  been  held  that  a  complaint 

49.  Eadie  v.  Slimmon,    (1862)    26  affirmed  19»  N.  Y.  574,  93  N.  E.  1130, 

N.  Y.  9,  11.    See  also  Secor  v.  Clark,  and  affirming  55  Misc.  420,  105  N.  Y. 

(Super.  Ct.  1887)   54  Super.  Ct.  494,  S.  498. 

affirmed  115  N.  Y.  666,  mem.,  22  N.  E.  61.  Radich  v.  Eutchins,  (1877)   »6 

1126.     On   a   second   appeal   in   this  U.  S.  210,  24  U.  S.   (L.  ed.)   409. 

case   (117  N.  Y.  350,  27  State  Rep.  62.  Williams  v.  Rutherfurd  Realty 

169,  22  N.  E.   754)    the  decision  of  Co.,  (Sup.  1913)    159  App.  Div.  171, 

the  lower  court   on  the   merits    (56  178,  144  N.  Y.  S.  357;  Kamenitsky  v.' 

Super.   Ct.    162,    16  State   Rep.   816,  Corcoran,  (Sup.  1917)   177  App.  Div. 

1  N.  Y.  S.  515,)  was  reversed  on  the  605,  608,  164  N.  Y.  S.  297.   See  infra, 

ground  that  the  evidence  did  not  sihow  section  118,  as  to  the  effect  of  duress 

duress  or  undue  influence.  of    property   as    authorizing   the  re- 

60.  Ring  V.  Ring,  (Sup.  1908)  127  covery  of  a  payment  coerced  thereby. 
App.   Div.   411,   111   N.   Y.   S.   713, 


Digitized  by  VjOOQIC 


{  99]  BURBSS  1S5 

alle^g  a  threat  of  a  saloon-keeper  that  he  would  "  cause  "  the 
plaintiff's  license  for  a  street  stand  to  be  revoked  by  the  public 
officers  does  not  show  duress  authorizing  the  recovery  of  a  pay- 
meat  coerced  thereby.  In  this  connection,  Sheam,  J.,  said : "  There 
was  nothing  immediate  that  thd  defendant  could  do.  Official  action 
was  necessary  before  the  license  could  be  canceled.  There  was 
opportunity  to  appeal  to  the  police  or  to  the  courts.  True,  the 
defendant  might  have  been  a  man  of  far-reaching  political 
influence,  or  a  domineering,  overbearing  bully  who  would  stop  at 
nothing,  and  an  ignorant  man  might  have  believed  that  the 
defendant  could  accomplish  his  purpose  without  regard  to  law. 
But  no  facts  are  alleged  from  which  any  such  inferences  can  be 
drawn,  and  it  is  not  even  alleged  that  the  plaintiff  believed  that 
the  defendant  could  cause  plaintiff's  license  to  be  canceled.  So  far 
as  appears  from  the  complaint,  the  case  is  merely  one  of  petty 
graft.  It  is  like  the  case  of  the  janitor  of  an  apartment  house 
demanding  a  '  commission  '  of  a  coal  dealer  under  '  threat  '  of 
turning  the  tenants'  custom  elsewhere,  or  a  cook  getting  '  presents  ' 
from  the  butcher  and  the  grocer  under  *  threat  '  to  make  trouble 
for  them  with  their  customers.  Such  payments,  like  the  payment 
in  the  case  at  bar,  are  without  any  legal  consideration,  but  they 
are  not  involuntary  in  the  sense  of  being  made  under  duress. ' ' " 
§  99.  Necessity  for  OTercoming  Free  Agency. —  The  effect  of 
the  conduct  or  acts  relied  on  to  show  duress  must  in  fact  have 
overcome  the  free  agency  or  will  of  the  party  complaining;  the 
mere  fact  that  the  complainant  may  have  reluctantly  entered  into 
the  contract  is  not  sufficient,  provided  he  or  she  was  not  terrorized 
in  any  way  nor  intimidated  by  the  apprehension  of  any  harm.** 

5S.  Kamenitsky  v.  Corooran,  (Sup.  App.    Div.    119,    87    N.    Y.    S.    407, 

1917)    177  App.  DiT.  806,  164  N.  Y.  affirmed  179  N.  Y.  616  mem.,  70  N.  E. 

8.  297,  reversing  97   Misc.  384,   161  1098;  Wakley  T.  King,   (Sup.  1906) 

K.  Y.  S.  756.  112  App.  Div.  765,  98  N.  Y.  S.  957; 

M.  Dunham    v.    Oriswold,    (IS86)  Triangle   Waist   Co.   v.   Todd,    (Sup. 

100  N.  Y  224,  3  N.  K  76,  affirming  1915)    168  App.  Div.  693,  154  N.  Y. 

16  Wkly.  Dig.  501 ;  Secor  v.  Clark,  S.  542,  reversed  on  other  grounds  223 

(1880)   117  N.  Y.  350,  27  State  Rep.  N.  Y.  27,   119  N.  E.  85;   Knapp  v. 

169,  22  N.  E.  754;  Barrett  V.  Weber,  Hyde,    (Sup.    18»9)     60    Barb.    80; 

(1890)   125  N.  Y.  18,  34  State  Hep.  Lord    v.    Lindsay,    (Sup.    1979)     18 

358,  25  N.  E.  1068;  Dodd  v.  Averill,  Hun    484;    Potter   v.    Greene,    (Sup. 

(Sop.  1896)  7  App.  Div.  290,  39  N.  Y.  188^)    39  Hun  72;  Jewelers'  League 

a   1097;    Edward    C.    Jones    Co.   v.  v.  De  Forest,    (Sup.    1894)    80  Hun 

Board  of  EducatioD,   (Sup.  1898)   30  376,  61  Stat*  Bep.  827,  30  N.  Y.  S. 

App.  Div.  429,  61  N.  Y.  S.  950;  Ford  88,  affirmed  151  N.  Y.  654  mem.,  46 

T.  Delaware  County,   (Sup.  1904)  92  N.  E.  1148;  Stowell  v.  American  Co- 
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"It  is  not  suflScient  ...  to  satisfy  the  trial  court  that  the 
threats  were  uttered;  but  it  must  also  be  shown  that  they  con- 
strained the  will  of  the  promisor  and  induced  the  promise. "  ** 
Thus  where  a  woman  sought  to  avoid  her  mortgage  on  the  ground 
of  duress,  O'Brien,  J.,  said:  "  In  order  to  avoid  the  contract  on 
the  ground  that  it  was  made  under  fear  of  imprisonment,  the 
imprisonment,  threatened  or  feared,  must  be  shown  to  have  operated 
upon  her  mind  so  as  to  deprive  the  contract  of.  the  character  of 
a  voluntary  act." "  The  fact  that  a  mother  was  induced  to  assign 
to  the  widow  of  her  son  an  insurance  policy  on  his  life,  made 
payable  to  the  mother,  by  a  threat  of  the  widow  to  interfere  with 
the  burial  of  the  son  according  to  the  desires  of  the  mother,  does 
not  constitute  duress  where  the  mother's  free  agency  was  not  over- 
come, though  by  working  on  her  affections  it  may  have  influenced 
her  to  do  the  act  reluctantly."  The  party  on  whom  the  alleged 
duress  was  practiced  may  testify  as  to  its  effect  to  overcome  his 
or  her  wiU."  The  question  whether  the  complainant's  free  agency- 
was  in  fact  overcome  is  ordinarily  a  question  of  fact  for  the 
determination  of  the  jury  or  of  the  court  sitting  as  a  trier  of 
fact.'* 

§  100.  Character  of  Person  Coerced. — According  to  the  early 
common  law  doctrine,  to  constitute  duress  there  must  be  such 
constraint  as  is  sufficient  to  overcome  the  will  of  a  person  of 
ordinary  firmness  or  courage,  thus  to  a  large  extent  eliminating 
the  personal  element  as  regards  the  victim,  and  suggestions  to  this 

operative  Relief  Ass'n,    ( Sup.  G.  T.      Earl,  J.    See  infra,  section  104,  as  to 

1889)  1  Silv.  Sup.  Ct.  246,  23  State      the  effect  of  threats  generally. 

Rep.  706,  5  N.  Y.  S.  233;   Sternback  66.  Barrett  v.   Weber,    (1890)    125 

V.  Friedman,   (Sup.  Sp.  T.  1898)    23  N.  Y.   18,  25,  34  State  Rep.  358,  26 

Misc.  173,  50  N.  Y.  S.  1025;  Myers  v.  N.  E.  1068. 

Grey,  (Sup.  Sp.  T.  1910)    122  N.  Y.  67.  Jewelers'  League  v.  De  Forest, 

S.  1079,  afiSrmed  146  App.  Div.  923,  (Sup.   1894)    80   Hun  370,  61    State 

131  N.  Y.  S.  1130;  Kirk  v.  New  York,  Rep.  827,  30   X.   Y.   S.   88,   aflarmed 

(Sup.    Eq.    T.    1910)     136   N.    Y.    S.  151  N.  Y.  654  mem.,  46  N.  E.   1148. 

1061;    Scolaro   v.    Ensign   Imp.    Co.,  68.  Dodd  v.  Averill,  (Sup.  1896)   7 

(Sup.    App.  T.    1918)    169   N.   Y.   S.  App.  Div.  290,  39  N.   Y.  S.   1097. 

472;   Stono  v.   Weiller,    (Sup.  G.  T.  ad.  Barrett  v.  Weber,    (1890)    125 

1890)  32  State  Rep.  936,  10  N.  Y.  S.  N.  Y.  18,  34  State  Rep.  358,  25  N.  E. 
828,  affirmed  128  N.  Y.  655,  28  N.  E.  1068;  Dodd  v.  Averill,  (Sup.  1896) 
653;  Wallach  v.  Hoexter,  (Sup.  Sp.  7  App.  Div.  290,  39  N.  Y.  S.  1097; 
T.  1886)  17  Abb.  N.  Cas.  267,  3  Stowell  v.  American  Co-operative  Re- 
How.  Pr.  N.   S.   196.  lief    Ass'n,     (Sup.    G.    T.     1889)     1 

66.  Dunham    v.    Griswold,    (1885)       Silv.    Sup.    Ct.    246,    23-  State    Rep. 
100  N.  Y.  224,  227,  3  N.  E.  76,  per      706,  5  N.  Y.  S.  233;  Spore  v.  Vaughn, 
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effect  may  be  found  in  some  of  our  earlier  caaes.***  This,  however, 
is  too  strict  a  rule  and  is  not  the  criterion  now  recognized,  and 
the  test,  especially  in  a  court  of  equity,  is  whether  the  free  will 
of  the  victim  was  in  fact  overcome,  taking  into  consideration  the 
sex,  age,  and  mental  characteristics  of  the  person  influenced.** 
§  101.  By  Whom  Duress  Exerted.— « To  constitute  duress  the 
threat  need  not  be  made  directly  to  the  complainant  by  the  other 
party  to  the  transaction  against  whom  the  relief  is  sought;  it  is 
sufficient  if  it  is  made  by  him  for  the  purpose  of  being  com- 
municated to  the  complainant  and  is  so  communicated,  as  where 
a  threat  of  prosecution  against  a  son  is  made  to  his  relatives  for 
the  purpose  of  being  communicated  to  his  mother  and  is  so  com- 
municated." And  duress  exercised  by  an  agent  will  prevent  the 
principal  from  enforcing  a  contract  secured  thereby.*"  Coercion, 
however,  exercised  by  third  persons,  for  whose  acts  the  other  party 
to  the  contract  is  in  no  way  responsible,  cannot,  according  to  the 
view  taken  in  most  jurisdictions,  be  relied  on  to  establish  duress; 
and  this  view  has  been  taken  by  some  of  our  courts.**  Thus  the 
fact  that  during  the  Civil  War  a  person  then  residing  in  one  of 
the  Confederate  states  made  a  settlement  in  order  to  enable  him 
to  leave  the  country  and  avoid  what  others  might  do  to  him  if  he 
was  found  there  was  held  not  to  entitle  him  to  have  the  settlement 
annulled  on  the  ground  of  duress.'^  So  duress  exercised  by  a 
husband  to  induce  his  wife  to  join  with  him  in  a  conveyance  of 
land  or  to  mortgage  or  convey  her  own  land  cannot,  it  has  been 
hdd,  be  asserted  to  invalidate  the  conveyance  or  mortgage,  if  the 
grantee  or  mortgagee  had  no  notice  of  the  duress  and  occupied  the 
position  of  a  purchaser  for  value.**    On  the  other  hand,  it  has 

(Sup.  G.  T.  1892)  47  State  Rep.  516,  64.  Eexford  v.  Rexford,    (Sup.  G. 

20  K.   Y.   8.   162.  T.  1872)   7  Lans.  6;  Lester  v.  Union 

eo.  Wallach  v.  Hoexter,  (Sup.  Sp.  Mfg.  Co.,    (Sup.   1874)    1   Hun  288, 

T.  1886)    17  Abb.  N.  Caa.  267,  269,  3  Thomp.  &  C.  657.     See  also  Lord 

3  How.  Pr.  N.  S.   196.  v.  Lindsay,  (Sup.  1879)   18  Hun  484; 

61.  £adie   v.    Slimmon,   (1862)   26  Sherman  v.  Sherman,   (Com.  PL  Sp. 

K.  Y.  9,  12.  T.  1892)  47  State  Rep.  404,  2(»  N.  Y. 

61.  Schoener    v.    Lissauer,     (Sup.  S.  414. 

1885)   36  Hun  100,  102,  affirmed  as  68.  Lester  v.  Union  Mfg.  Co.,  (Sup. 

to  this  107  N.  Y.  Ill,  13  N.  E.  741.  1874)   1  Hun  288?  3  Thomp.  A  C.  657. 

68.  Loomis    v.     Ruck,     (1874)     56  66.  Rexford   v.   Rexford,    (Sup.   G. 

K.  Y.  462;  Vroom  v.  Litt,  (Sup.  Tr.  T.  1872)  7  Lans.  6.    See  also  Lord  v. 

T.  Itfll)  70 .Misc.  375,  128  N.  Y.  S.  Lindsay,  (Sup.  1879)   18  Hun  484. 
768. 
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been  held  tliat  if  a  mother  is  induced  by  threats  of  a  criminal 
prosecution  against  her  son  to  give  a  mortgage  to  secure  the  repay- 
ment of  moneys  embezzled  by  him,  she  is  entitled  to  relief  there- 
from, though  the  threats  were  made  by  a  person  acting  on  behalf 
of  the  son  and  without  the  knowledge  of  the  mortgagee.  "  The 
principle,"  says  Ramsey,  J.,  "  upon  which  contracts  obtained 
by  duress  are  avoided  is  that  the  party  who  was  coerced  to  make 
them  never  in  fact  consented  to  do  so,  and  that,  therefore,  the 
apparent  contract  does  not  exist  in  fact.  If  that  be  the  case, 
and  the  contract  has  in  fact  no  existence,  it  cannot  be  binding  upon 
anybody.  It  is  quite  true  that  under  certain  circumstances  the 
person  who  was  coerced  may  be  estopped  from  insisting  that  the 
contract  was  not  valid ;  but  unless  thus  estopped  he  is  at  liberty 
to  assert  the  invalidity  of  the  contract  whenever  he  is  called  upon 
to  perform  it,  even  though  the  person  thus  calling  upon  him  may 
have  been  a  bona  fide  holder  for  value."  *' 

§  102.  I>iiress  by  Imprisonment  Generally. —  Where  a  person  is 
coerced  into  entering  into  a  contract,  to  secure  his  release  from 
an  unlawful  imprisonment,  there  is  no  question  but  what  this 
constitutes  duress  vitiating  the  contract.**  "  It  is  clearly  settled," 
says  Spencer,  J.,  in  an  early  case,  "  that  where  a  person  is 
illegally  restrained  of  his  liberty,  and  whilst  under  such  restraint 
enters  into  any  obligation  to  the  person  causing  the  restraint,  it 
is  avoidable  for  duress  of  imprisonment. ' ' "  Thus  where  a  person 
without  reasonable  cause  has  another  arrested  for  a  crime  of  which 
he  was  not  guilty,  and  thus  coerces  him  into  a  contract,  the  eon- 
tract  cannot  be  enforced."  And  where  the  defendant  caused  the 
plaintiff's  arrest  on  a  criminal  charge,  without  reasonable  cause, 

VI.  National  Bank  of  Republic  v.  N.  Y.  268;   Thompson  v.  Lockwood, 

Cox,    (Sup.  1900)    47  App.  Div.  53,  (Sup.  1818)    15  Johns.  256;  Foshay 

62  N.  Y.  S.  314,  appeal  withdrawn  v.  Ferguson,  (Sup.  1843)  5  Hill  154; 

165  N.  Y.  639,  69  N.  E.  1127.     The  Strong  v.  Grannis,    (Sup.    1857)    26 

court  in  this  cose  overlooks,  however,  Barb.     122;     Lazzarone     t.     Oishei, 

the  fact  that  the  mortgage  was  not  (Super.  Ct.    1892)    2   Misc.  200,   49 

executed  to  the  party  by  whom  the  State   Rep.   520,   21   N.   Y.   S.   267; 

duress  was  exercised,   and   for   this  Richards   v.   Vanderpoel,    (Com.   PL 

reason  the  cases  cited  in  support  of  1859)  1  Daly  71. 

its  holding  are  not  fully  applicable.  69.  Thompson  t.  Lockwood,    (Sup. 

See    supra,    section    92,    as    to    the  1818)    15  Johns.  256,  259. 

rights  of  a  purchaser  from  one  who  70.  Osbom  T.  Robbins,    (1867)    36 

acquires  a  chose  in  action,  chattels,  N.  Y.   365,  4  Abb.   Pr.  N.  8.   15,  2 

or  land  by  duress.  Trans.  App.  319,  reversing  37  Barb. 

68.  Ouilleaume  v.  Rowe,  (1893)  94  481. 


Digitized  by  VjOOQIC 


S  103]  DUKBSS  189 

and  the  plaintiff  in  order  to  secure  his  release  delivered  to  the 
defendant  a  watch  in  part  satisfaction  of  or  as  securit7  for  a 
daim  or  debt  owing  by  him  to  the  defendant,  it  was  held  that  the 
imprisonment  constituted  such  duress  as  to  entitle  the  plaintiff 
to  recover  the  watch.'^  Though  the  arrest  is  for  a  lawful  cause 
and  under  legal  authority,  still  if  it  was  caused  by  one  party  for 
the  unlawful  purpose  of  coercing  the  other  to  entering  into  a 
contract  or  to  give  security  for  a  debt,  this,  according  to  the  better 
view,  constitutes  duress."  "  If  a  man,"  says  McCoun,  V.  C, 
"  is  arrested  by  due  process  of  law,  and  a  wrong  use  is  made  of 
the  arrest;,  such  as  requiring  him  to  do  an  act  foreign  to  the  purpose 
for  which  he  was  arrested,  or  if  while  in  custody  he  is  put  under 
any  unlawful  deprivation  or  restraint,  the  original  arrest  wiU  be 
construed  to  be  unlawful;  and  this  court,  upon  the  ground  of 
fraud  and  duress,  will  relieve  the  party  from  the  consequences 
of  the  act."  "  And  Bronson,  J.,  says,  quoting  with  approwd  from 
an  early  Massachusetts  case:  "  It  is  a  sound  and  correct  principle 
of  law,  that  when  a  man  shall  falsely,  maliciously,  and  without 
probable  cause,  sue  out  a  process  in  form  regular  and  legal,  to 
arrest  and  imprison  another,  and  shall  obtain  a  deed  from  a  party 
thus  arrested  to  obtain  his  deliverance,  such  deed  may  be  avoided 
by  duress  of  imprisonment:  for  such  imprisonment  is  tortious 
and  unlawful  as  to  the  party  procuring  it,  and  he  is  answerable 
in  damages  for  the  tort  in  an  action  for  a  malicious  prosecution; 
the  suing  of  legal  process  being  an  abuse  of  the  law,  and  a  pro- 
ceeding to  cover  the  fraud. ' '  '*  Where  the  further  detention  by 
the  sheriff  of  a  debtor,  taken  on  a  body  execution  and  permitted 
to  go  at  large,  was  wrongful,  a  bond  given  by  him  for  the  jail 
liberties  was  held  unenforceable  for  duress," 

§  103. Qualification  of  Kule  as  to  Duress  by  Imprison- 
ment.—  It  is  not  duress  to  assert  one's  legal  rights  even  by  the 
civil  arrest  of  a  debtor."  And  the  mere  fact  that  a  person  is 
under  arrest  in  a  civil  case  does  not  itself  avoid  a  settlement  made 

71.  Richards  v.  Vandei^oel,   (Com.  74.  Foshay     v.     Fei^son,      (Sup. 

PL  1859)  1  Daly  71.  1843)    5  Hill  154,  158. 

7S.  Osborn  v.  Bobbins,    (1867)    36  76.  Thompson  v.  Lo^kwood,    (Sup. 

X.  Y.  365;  Fodiay  V.  Ferguson,  (Sup.  1818)    15  Johns.  256. 

1843)  5  Hill  154;  Strong  v.  GTrannis,  76.  Biancbi  v.  Leon,    (Sup.   1910) 

(Sup.  1857)   26  Barb.  122;  Richards  138  App.  Div.  215,  122  N.  Y.  S.  1004; 

T.  Vanderpoel,  (1859)   1  Daly  71.  Stembach    v.    Friedman,    (Sup.    8p. 

7».  Farmer  v.  Welter,   (Ohan.  Ct.  T.  1898)   23  Misc.  173,  50  N.  Y.  S. 

1835)  2  Edw.  601.  1025. 
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by  him,"  or  a  submission  of  the  controversy  to  arbitration."  Thns 
it  is  held  in  an  early  case  that  if  a  person  is  arrested  by  due  process 
for  a  demand,  in  good  faith  claimed  to  be  due,  and  he  chooses  to 
compromise  by  giving  his  note  or  bond  for  the  purpose  of  obtain- 
ing his  liberty,  although  for  want  of  bail  he  may  be  unable  to 
obtain  it  in  any  other  way,  a  court  of  equity  will  not  set  aside  the 
compromise  or  decree  the  security  to  be  delivered  up.  To  warrant 
such  relief  there  must  be  fraud  or  illegality  in  the  proceeding." 
The  same  view  has  been  taken  where  a  wife  gave  her  mortgage  as 
security  for  the  indebtedness  of  her  husband  to  procure  his  re- 
lease from  a  civil  arrest."  Adopting  the  practice  of  the  English 
court  under  an  early  rule,  the  taking  of  a  warrant  of  attorney  to 
confess  judgment  from  one  in  confinement  under  arrest  in  a  civil 
case  and  unrepresented  by  counsel  has  been  denounced  in  several 
of  the  early  cases,  and  judgments  entered  thereon  have  been  set 
aside.**  And  this  has  been  held  proper  where  the  person  was 
under  arrest  in  a  criminal  case  on  a  charge  of  larceny  and  it  did 
not  clearly  appear  that  he  was  indebted  to  the  person  at  whose 
instance  he  was  arrested  to  the  amount  for  which  the  judgment 
was  entered.'*  It  has  also  been  held  that  the  propriety  of  this 
practice  was  not  affected  by  the  adoption  of  the  Code  of  Civil 
Procedure,  though  no  express  provision  in  r^ard  to  the  matter 
was  contained  therein  in  the  chapter  dealing  with  the  confession 
of  judgments." 

§  104.  Threats  as  Duress  Oenerally. —  It  is  not  necessary  that 
the  person  seeking  relief  on  the  ground  of  duress  be  actually  sub- 
jected to  bodily  injury  or  imprisonment ;  a  threatened  injury  may 
be  equally  efScacious  to  overcome  the  free  will  or  agency,  and 
according  to  the  view  taken  from  an  early  date  may  constitute 
legal  duress.  Duress  of  this  character  is  called  duress  per  minas 
(threats) ,  and  includes  not  only  threats  of  bodily  harm  but  threats 

77.  Ziporkes  t.  Chmelniker,   (Sup.  second  appeal  3  Silv.  Sup.  Ct.  376,  25 
G.    T.    1888)     16    State    Rep.    215;  State  Rep.  464,  6  K.  Y.  a  139. 
Fanner  v.  Walter,   (Chan.  Ct.  1835)  81.   Richmond    v.    Roberts,     (Sup. 
2   Edw.   601.  1810)    7   Johns.  319;   Evans  y.  B^- 

78.  Shephard  v.  Watrous,  (Sup.  leys,  (Sup.  1829)  2  Wend.  243; 
1805)    3  Caines   166.  Boutel  t.  Owens,    (Super.  Ct.   1849) 

79.  Fanner  v.  Walter,   (Chan.  Ct.  4  Super.  Ct.  655,  2  Code  Rep.  40. 
1835)    2  Bdw.  601.  82.  Wilder    v.    Baumstauck,    (Sup. 

80.  Bianchi   v.  Leon,    (Sup.   1910)  Sp.  T  1847)   3  How.  Pr.  81. 

139   App.   Div.    215,    122    N.    Y.    S.  83.  Boutel   v.   Owens,    (Super.    Ct. 

1004;  Van  Campen  v.  Ford,  (Sup.  1849)  4  Super.  Ct.  655,  658,  2  Code 
G.  T.  1888)    15  State  Rep.  310,  on      Rep.   40. 
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of  illegal  or  unlawful  imprisonment  as  well.**  As  said  by  Bronson, 
J.,  in  an  early  leading  case:  "As  the  evidence  left  it  doubtful 
whether  the  plaintiff  was  actually  imprisoned,  the  judge  also 
instructed  the  jury  as  to  what  would  constitute  a  case  of  duress 
per  minas ;  and  here  it  is  strenuously  insisted  that  he  fell  into  an 
error.  It  is  said  there  must  be  a  threat  of  life  or  limb,  or  of 
mayhem ;  and  that  a  man  cannot  avoid  his  contract  on  the  ground 
that  it  was  procured  through  the  fear  of  illegal  imprisonment. 
But  Lord  Coke  says  the  fear  of  imprisonment  is  enough.  (2  Inst. 
483;  Co.  Litt.  253  b.)  And  so  the  rule  has  been  understood  ever 
since  that  time.  ...  It  is  true  that  Blackstone,  in  speaking 
of  duress  per  minas  (1  Com.  130,  1),  does  not  mention  the  feiir  of 
imprisonment ;  but  he  was  only  stating  the  general  doctrine,  and 
he  says  nothing  either  way  upon  this  point.  I  do  not  find  that  the 
rule  as  laid  down  by  Coke  has  ever  been  denied.  If  a  deed  might 
be  avoided  nearly  three  centuries  ago  on  the  ground  that  it  was 
procured  by  threats  and  the  fear  of  illegal  imprisonment,  there 
can  be  no  room  for  doubt  upon  the  question  at  the  present  day. 
As  civilization  has  advanced,  the  law  has  tended  much  more 
strongly  than  it  formerly  did  to  overthrow  everything  which  is 
built  upon  violence  or  fraud. ' '  **  While  duress  may  be  the  result 
of  the  requisite  threats  it  is  not  necessarily  produced  by  them. 
It  depends  whoUy  on  the  effect  they  have  on  the  person  to  whom 
they  are  directed,  and  comes  from  fear  of  their  execution  and  its 
consequences,  and  thus  deprives  the  person  of  voluntary  action 
and  places  him  under  the  influence  and  control  of  the  menace 
against  his  consent  or  will."  And  where  there  is  no  arrest,  no 
imprisonment,  no  actual  force,  and  it  is  claimed  that  a  promise 
was  obtained  by  duress  per  minas,  then  whether  or  not  the  promise 
was  so  obtained  must  usually  be  a  question  of  fact  and  cannot  be 
determined  as  one  of  law."    The  view  has  been  taken  that  a  threat 

84.  Deshong  v.  New  York,   (1903)  86.  Dunham    v.    Griswold,    (1886) 

176  N.  Y.  476,  88  N.  E.  880,  14  N.  100  N.  Y.  224,  3  N.  E.  76;  Potter  v. 

Y.  Annot.  Cae.  169;  Foshay  v.  Fer-  Qreene,  (Sup.  1886)   39  Hun  72. 

guaon,     (Sup.     1843)     5     Hill    154;  87.  Dunham    v.    Griswold,    (1885) 

Pottw   T.    Greene,    (Sup.    1886)    39  100  N.  Y.  224,  3  N.  E.  76,  afBrming 

Hun    72;    Richards    v.    Vanderpoel,  16  Wkly.  Dig.  601;  Scudder  v.  Bur- 

(Cam.  PL  1859)   1  Daly  71;  Leopold  rougta,    (Sup.   G.   T.    1887)    7   State 

▼.  Herzig,  (Sup.  6.  T.  1878)  7  Wkly.  Rep.     605.           See     also    Potter    v. 

Dig.  438.  Greene,  (Sup.  1886)   39  Hun  72. 

SS.  Foahay    v.     Ferguson,     (Sup. 
1843)  6  Hill  164,  167. 
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of  wrongful  exptilsion  of  a  member  from  a  labor  union  may  con- 
stitute duress.  Thus  it  has  been  held  that  the  payment  of  a  fine 
illegally  imposed  on  a  member  of  a  union  of  musicians,  coerced 
by  a  threat  of  wrongful  expulsion  from  the  union  and  the  con- 
sequent inability  to  earn  his  living,  should  be  considered  as  paid 
under  duress." 

§  105. Time  of  Threats. —  Threats  made  after  the  contract 

in  question  was  entered  into  could  not  have  influenced  the  making 
of  the  contract  and  cannot  be  made  the  basis  of  a  charge  of 
duress.**  Also  past  threats  cannot  found  the  basis  of  a  charge  of 
duress  if,  at  the  time  the  contract  was  entered  into  or  payment 
made,  they  .had  ceased  to  coerce  the  complainant  and  overcome  his 
or  her  free  agency."  On  the  other  hand,  threats  antedating  the 
contract  may  constitute  duress  if  their  overpowering  influence  is 
still  operative  on  the  victim,  as  the  formal  execution  of  the  contract 
should  be  considered  part  and  parcel  of  the  original  transaction.*^ 
This  has  been  held  true  where  a  wife  was  induced  during  the  night, 
by  threats  of  prosecuting  her  husband  for  embezzlement,  to  con- 
sent to  make  an  assignment  of  an  insurance  policy  on  her  hus- 
band's life  in  which  she  was  the  beneficiary,  and  about  noon  of 
the  next  day,  at  a  separate  meeting,  she  executed  a  formal  assign- 
ment while  still  acting  under  the  influence  of  the  same  apprehen- 
sion and  fears  which  led  her  to  consent  to  make  the  assignment  in 
the  flrst  instance.** 

§  106.  Fear  of  Bodily  Harm. — Among  the  influences  capable 
of  overcoming  the  will  and  depriving  it  of  its  freedom  of  action, 
none  is  more  potent  than  the  fear  of  bodily  harm  or  peril,  and 
undoubtedly  where  a  person  is  coerced  by  a  reasonable  fear  of 
death  or  serious  bodily  harm,  there  is  legal  duress."  In  England 
the  view  has  been  taken  that  the  injury  feared  mxist  be  death  or 
mayhem  and  that  fear  of  a  battery  is  insufficient.'*    This  rule,  how- 

88.  Fuerst  v.  Musical  Mut.  Pro-  N.  Cas.  267,  3  How.  Pr.  N.  S.  196. 
tective  Union,  (City  Ct.  Tr.  T.  1906)  91.  Eadie  v.  Slimmon,  (1862)  26 
95  N.  Y.  S.  166.  N.  Y.  9,   14. 

89.  Hart  v.  Walsh,  (Sup.  App.  T.  92.  Eadie  v.  Slimmon,  (1862)  26 
1914)  84  Miac  421,  146  N.  Y.  S.  235.  N.    Y.    9. 

90.  McGuire  v.  H.  G.  Vogel  Co.,  98.  Loomis  t.  Buck,  (1874)  66  N. 
(Sup.  1914)    164  App.  Div.  173,  149       Y.  462. 

N.  Y.   S.   766;  ^amenitaky  v.  Cor-  94.  See    Secor    v.    Clark,    (Super. 

coran>    (Sup.   1917)    177   App.   Div.  Ct.    1887)    54   Super.   Ct.  494,   498, 

605,   164  N.  Y.  S.  297;   Walladi  v.  referring  to  English  cases. 
Hoexter,  (Sup.  Sp.  T.  1886)  17  Abb. 
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ever,  is  said  by  our  courts  to  be  too  rigid,  and  fear  of  a  battery  may 
constitute  legal  duress.** 

.§  107.  Threat  of  Arrest  or  Oriminal  Prosecution. —  Threats  of 
unlawful  arrest  or  imprisonment  may,  according  to  the  modem 
view,  constitute  duress  per  minas.  Thus  where  articles  of  appren- 
ticeship are  voidable  at  the  instance  of  the  apprentice,  duress  may 
be  based  on  the  threats  of  the  master  to  arrest  the  apprentice  if 
he  leaves  his  employ,  and  though  the  apprentice  could  not  on  the 
basis  of  an  implied  promise  recover  the  value  of  his  services  when 
voluntarily  rendered,  yet  if  he  is  coerced  into  continuing  the 
employment  by  the  threats  of  arrest,  his  services  are  then  to  be 
deemed  as  having  been  involuntarily  rendered  and  he  may  recover 
for  their  value.**  So  a  threat  of  arrest  on  a  criminal  charge  of 
which  the  promisor  was  innocent  and  for  which  there  was  no  rea- 
sonable grounds  for  prosecution  may  constitute  duress."  It  is 
otherwise,  however,  where  there  are  proper  grounds  for  the  prose- 
cution and  the  threat  is  against  the  person  seeking  to  be  relieved 
from  his  promise  or  act."  "  It  is  not,"  says  Smith,  J.,  "  such 
a  menace  as  will  avoid  an  act,  if  the  party  is  only  menaced  by  a 
lawful  imprisonment.  In  order  to  avoid  an  act  on  the  ground  of 
menace  of  arrest  or  imprisonment,  it  must  appear  that  the  menace 
was  of  an  unlawful  imprisonment,  and  that  the  party  was  put  in 
fear  of  such  imprisonment  and  was  induced  by  such  fear  to  do 
the  act  in  question.  "••  And  nothing,  it  is  said,  prevents  one  who 
has  been  made  the  victim  of  a  crime  or  fraud  from  impressing  on 
his  debtor  the  criminal  aspect  of  his  act  and  thus  inducing  him  to 
pay  what  he  ought  to  pay,^  as  where  a  debtor  who  has  contracted 
his  debt  under  circumstances  rendering  him  liable  to  a  criminal 
prosecution  and  imprisonment  satisfies  the  creditor's  claim  by  the 
transfer  of  property  under  the  latter 's  threat  of  such  prosecution.* 
If  the  threat  of  a  criminal  prosecution  and  imprisonment,  proper 
grounds  for  which  exist,  is  made  to  the  husband,  wife,  parent  or 

99.    Foahay    v.    Ferguson,     (Sup.  (Sup.  1869)   60  Barb.  80;  Eissock  v. 

1843)     6    Hill    154,    158;    Secor    v.  House,     (Sup.    1880)     23    Hun    35; 

CUric,    (Super.  Ct.   1887)    54  Super.  Vosburgli    v.    Brewster,     (Com.    PI. 

Ct  494,  498.  1872)   5  Alb.  L.  J.  198. 

M.  Potter  V.  Greene,   (Sup.  1886)  99.  Knapp  v.   Hyde,    (Sup.   1869) 

39  Hun  72.  60  Barb.  80,  83. 

97.  See  supra,  section  104.  1.  Klssoclc  t.  House,    (Sup.   1880) 

98.  Donluun    r.   Oriswold,    (188S)  23  Hun  36. 

100  X.  Y.  224,  3  N.  E.  76,  affirming  S.  Kissock  y.  House,    (Sup.  1880) 

16  Wklj.  Dig.  501;  Knapp  t.  Hyde,      23  Hun  36. 
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cUld  of  the  person  gxulty  of  the  crime,  to  induce  the  former  to 
satisfy  an  obligation  or  debt  of  the  latter,  a  charge  of  duress  may 
be  sustained  thereon.'  If  the  contract  is  executed,  as  where  money 
is  paid  or  land  conveyed,  and  the  additional  element  of  compound- 
ing a  felony  enters  into  the  matter,  this  may  be  ground  for  deny- 
ing relief  therefrom,  though  the  party  seeking  relief  was  coerced 
into  making  the  payment  or  conveyance  under  a  threat  of  a  crim- 
inal prosecution  which  otherwise  would  have  constituted  duress, 
and  except  for  the  element  of  illegality  would  itself  have  been, 
ground  for  relief.  As  said  by  Miller,  J.:  "  While  fraud,  duress 
and  undue  influence  employed  in  procuring  a  contract  for  the  pay- 
ment of  money  may  vitiate  and  destroy  the  obligation  created,  and 
render  it  of  no  effect,  and  the  party  who  has  been  compelled  to 
pay  money  on  account  thereof  may  maintain  an  action  to  recover 
the  same,  such  a  right  does  not  exist  and  cannot  be  enforced  where 
the  consideration  of  the  contract,  thus  made,  arises  entirely  upon, 
or  is  in  any  way  affected  by  the  compounding  of  a  felony.  When, 
this  element  enters  into  the  contract,  it  becomes  tainted  with  a: 
corrupt  consideration  and  cannot  be  enforced."  * 

§  108.  Threat  of  C&vil  Proceedings. — ^A  threat  to  institute  civil 
proceedings  or  resort  to  one's  legal  remedies  cannot,  as  a  general 
rule,  be  made  the  foundation  for  a  charge  of  duress,  as  the  party 
threatened  may,  and  it  is  his  duty  to,  defend  himself  against  such 
proceedings  if  in  fact  unfounded."  And  it  is  immaterial  that  the 
claim  on  which  the  legal  proceedings  are  threatened*  is  unfounded, 
to  the  knowledge  of  the  party  making  the  threat,  and  that  the 
threat  is  made  for  the  alleged  illegal  purpose  of  extortion.*   A  mere 

8.  See   infra,   section    119.  Misa  22,  148  X.  Y.  S.  176;  Lawrence 

4.  Hayne*  v.  Rudd,  (1886)  102  v.  Morris,  (Sup.  1913)  167  App.  Div. 
N.  Y.  372,  376,  2  SUte  Rep.  45,  7  186,  152  N.  Y.  S.  777;  Abelman  r. 
X.  E.  287,  reversing  30  Hun  237.  See  Indelli,  etc.,  Co.,  (Sup.  1915)  170 
infra,  section  457  et  seq.  as  to  the  il-  App.  Dir.  740,  156  K  Y.  S.  401 ; 
legality  of  contracts  having  for  their  Firiier  v.  Bishop,  (Sup.  1885)  38 
object  the  compounding  of  a  crime.  Hun  112;  Hart  v.  Walsh,  (Sup.  App. 

5.  Harmony  v.  Bingham,  (Sup.  T.  1914)  84  Misc.  421,  146  N.  Y.  S. 
1854)  12  N.  Y.  99,  116,  per  Ruggles,  23.);  MacFarland  v.  Liberty  Nat. 
J.;  Martin  v.  New  Rochelle  Water  Bk.,  (Sup.  Sp.  T.  1917)  166  N.  Y.  8. 
Co.,  (Sup.  1896)  11  App.  Div.  177,  393;  Scudder  v.  Burrows,  (Sup.  den. 
76  State  Rep.  893,  42  N.  Y.  S.  893;  T.  1887)  7  State  Rep.  605. 
Lilienthal  v.  Bechtel  Brewing  Co.,  8.  McGuire  v.  H.  G.  Vogel  CJo., 
(Sup.  1907)  118  App.  Div.  205,  102  (Sup.  1914)  164  App.  Div.  173,  149 
N.  Y.  S.  1051 ;  McGuire  v.  H.  G.  Vo-  N.  Y.  S.  756,  reversing  86  Miec  «2, 
gel  Co.,   (Sup.  1914)    164  App.  Div.  14«  N.  Y.  S.   176. 

173,  149  N.  Y.  S.  756,  reversing  86 


Digitized  by  VjOOQIC 


i  10»]  DURESS  136 

tlireat,  therefore,  to  enforce  a  right  to  foreclose  a  mortgage  is  not 
duress/  and  duress  cannot  be  founded  on  a  threat  of  eviction,*  or 
to  replevin  property,'  or  to  file  a  mechanic's  lien,"  or  to  apply  for 
an  injunction,"  or  even  of  civil  arrest.**  In  this  connection  Earl,  J., 
says:  "  The  court  could  have  found,  and  we  may  assume  did 
find,  that  the  only  threats  used,  if  any,  were  to  arrest  the  defend- 
ant in  a  civil  action  for  the  wrong  which  he  had  done  the  plaintiff. 
The  negotiations  for  the  settlement  were  pending  several  days. 
The  defendant  was  not  under  arrest  or  restrained  of  his  liberty 
in  any  way.  He  appears  to  have  been  a  business  man  in  the  full 
possession  of  his  faculties,  and  the  plaintiff  was  an  old  man,  his 
uncle.  A  mere  threat  to  sue  the  defendant  and  to  arrest  him  in 
such  suit,  or  by  virtue  of  an  execution  which  could  be  issued  upon 
a  judgment  obtained  therein,  would  not  be  such  duress  as  would 
avoid  a  promise  induced  by  such  threat."*'  So  the  assertion  by 
the  attorney  for  the  children  of  one  for  whom  he  is  seeking  to 
have  a  committee  appointed  as  an  insane  person,  that  he  will 
oppose  the  application  for  discharge  unless  provision  is  made  for 
the  children,  has  been  held  not  to  constitute  duress." 

§  109.  Abuse  of  Process. — ^A  judicial  process  fraudulently 
obtained  may,  it  seems,  be  made  the  basis  of  a  charge  of  duress  sd 
as  to  authorize  the  recovery  of  a  payment  thereby  coerced.  Thus 
a  pretended  wife  obtained  the  conviction,  before  a  magistrate,  of 
her  alleged  husband  for  abandonment,  and  he  was  required  to 
deposit  money  as  security  for  the  payment  of  a  sum  adjudged  for 
her  support.  Thereafter  it  appeared  that  the  marriage  was  invalid, 
she  having  been  divorced  from  her  former  husband  for  her  adul- 

7.  Martin  v.  New  Rochelle  Water  (Sup.  1915)    170  App.  Div.  740,  15« 

Co.,   (Sup.  1896)    11  App.  Div.  177,  N.   Y.    S.   401;    Foereter  v.    Squier, 

76  SUte  Rep.  893,  42  N.  Y.  S.  893;  (City  Ct.  G.  T.  1892)  46  State  Rep. 

WHiama   v.   Rutheriurd  Realty   Co.,  289,  19  N.  Y.  S.  367. 

(Sup.  1913)    159  App.  Div.  171,  144  11.  Hart  v.  WaXeh,   (Sup.  App.  T. 

K.  Y.  8.  357.  1914)    84  Misc.  421,   146  N.   Y.   6. 

S.  Lynch  v.  Lauer,  (City  Ct.  G.  T.  236. 

1895)    14  Miac.  252,   70  State   Rep.  19.  Dunham   v.    Griswold,    (1885) 

449,   35   K.   Y.  S.   716,   affirmed    16  100  N.  Y.  224,  3  N.  E.  76,  affirming 

Miac  1,  37  N.  Y.  S.  666.     See  alao  16    Wkly.    Dig.    601;    Stembach    v. 

Lawrence  v.  Edwin   A.  Denham  Co.,  Friedman,    (Sup.    Sp.    T.    1898)    23 

(Sup.  App.  T.   1909)    65   Misc.   189,  Miae.  173,  60  N.  Y.  S.  1025. 

119  N.   Y.   S.   725.  13.  Dunham   v.    Griswold,    (1886) 

9.  McGuire    v.    H.    G.    Vogel    Co.,  100  N.  Y.  224,  3  N.  E.  76. 

(Sop.  1914)    164  App.  Div.  173,  149  14.  Lawrence     v.     Morris      (Sup. 

N.  Y.  S.  756.  1813)    167  App.  Div.  186,  162  N.  Y. 

10.  Abelman   ▼.    Indelli,   etc.,    Co.,      S.   777. 
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tery  and  by  the  decree  prohibited  from  remarrying.  The  alleged 
husband  was  x>«rmitted  to  recover  back  the  deposit  as  having  been 
made  under  duress  of  a  judicial  order  procured  by  a  fraudulent 
statement  of  facts  essential  to  the  magistrate's  order.*"  It  has  been 
held  duress  to  refuse  the  request  of  an  execution  debtor  for  an 
adjournment  of  supplementary  proceedings,  directed  by  a  void 
order,  to  enable  him  to  procure  counsel,  unless  the  debtor  answers 
certain  questions,  and  that  therefore  the  debtor  is  entitled  to  recover 
payments  made  to  secure  the  dismissal  of  the  proceedings." 

§  110.  Threat  of  Injury  to  Property  Bights  Oenerallj. —  The 
principle  that  a  threatened  injury  to  property  rights  other  than 
tangible  personalty  may  constitute  duress  has  been  recognized  in 
well  considered  cases.  Thus,  the  plaintiff  has  been  allowed  to 
recover  back  money  paid  to  the  city  to  avoid  a  threatened  detention 
in  the  erection  of  a  building  in  New  York.  In  this  case  the  ques- 
tion as  to  what  constitutes  a  voluntary  payment  is  thoroughly  dis- 
cussed and  it  is  there  said:  "  There  is  no  iron-clad  rule  which 
confines  an  involuntary  payment  to  cases  of  duress  of  person  or 
restraint  of  goods.  Money  compulsorily  paid  to  prevent  an  injury 
to  one's  property  rights  comes  within  the  same  principle."  "  And 
in  an  early  case,  in  an  action  for  money  had  and  received,  the 
plaintiff  was  allowed  to  recover  back  the  amount  that  he  had  paid 
the  defendant  in  order  to  procure  from  it  a  transfer  on  its  books 
of  shares  of  stock  that  he  had  purchased  from  the  one  in  whose 
name  they  then  stood."  The  mere  fact,  however,  that  a  city  refuses 
to  issue  the  necessary  permit  to  construct  vaults  under  the  streets 
unless  certain  payments  are  made  does  not  show  duress,  though 
in  reality  the  property  owner  had  the  right  to  construct  the  vaults 
without  making  the  payment  demanded." 

§  111.  Threat  or  Befusal  to  Perform  Contract  or  Duly. — ^As 
a  general  rule  a  threat  not  to  perform  an  existing  contract  can- 
not furnish  the  ground  for  a  charge  of  duress  so  as  to  relieve  the 

16.  Colon  T.  Hebbard,  (Sup.  Sp.  T.  1904)  »2  App.  Div.  44»,  87  N.  Y.  8. 

1907)   105  N.  Y.  S.  805.  214,  affirmed   179  N.   Y.   680,   72  N. 

16.  In  re  Stoddard,  (Sup.  1908)  E.  1163;  Mahoney  v.  New  York, 
128  App.  Div.  759,  113  N.  Y.  S.  157.  (Sup.  1911)    146  App.  Div.  884,  130 

17.  Buckley  v.  New  York,  (Sup.  N.  Y.  &  602.  See  also  Title  Guaran- 
1898)  30  App.  Div.  463,  52  N.  Y.  S.  tee,  etc.,  Co.  v.  New  York,  (1912) 
452.  205  N.  Y.  496,  99  N.  E.  160,  affirm- 

18.  Bates  v.  New  York  Ins.  Co.,  ing  141  App.  Div.  931  mem.,  126  N. 
(Sup.  1802)   3  Johns.  Cas.  238,  239.  Y.  S.  1148. 

19.  Wolff    V.    New    York,     (Sup. 
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party  coerced  thereby  from  the  effect  of  concessions  or  payments 
made  through  such  coercion.  In  such  a  case  the  party  threatened 
shoold  not  yield  but  should  resort  to  the  courts  for  his  remedy  in. 
ease  the  other  party  carries  out  his  threat,  and  if  he  does  yield 
he  is  considered  as  doing  so  voluntarily.**  Thus  where  a  buyer 
on  refusal  of  the  seller  to  perform  his  contract  paid  an  increased 
price  to  obtain  a  delivery,  he  cannot  recover  the  overpayment  on 
the  ground  that  it  was  coerced  by  duress.*^  And  it  has  been  held 
that  where  electrical  current  can  be  obtained  by  a  tenant  elsewhere 
than  from  the  landlord,  the  refusal  of  the  landlord  to  perform  his 
contract  to  supply  such  service  would  not  constitute  duress  and 
authorize  the  tenant  to  recover  additional  payments  made  to  induce 
the  landlord  to  perform  his  contract."  The  view  has  been  taken, 
however,  where  the  parties  did  not  stand  on  an  equal  footing  and 
the  party  threatened  did  not  have  an  adequate  remedy  at  law  in 
case  the  contract  or  duty  was  not  performed,  that  this  might  be 
considered  such  a  moral  duress  as  to  render  involuntary  a  payment 
or  conveyance  coerced  thereby  and  entitle  the  party  coerced  to 
relief.**  This  has  been  held  true  where  a  person  having  a  contract 
with  the  state  for  a  period  of  years  for  the  use  of  the  manufactur- 
ing plant  located  in  the  state  prison,  and  the  labor  of  convicts  for 
its  operation,  was  coerced  by  the  prison  officials  into  paying  addi- 
tional rentals  under  their  threats  not  to  carry  out  the  contract 
and  to  exclude  him  from  the  prison,  and  such  payments  were  held 
recoverable  back.  It  was  urged  by  counsel  in  this  case  that  the 
contractor  oould  not  have  been  coerced  because  the  action  of  the 
state  through  its  officers  was  at  most  a  mere  breach  of  contract 
and  the  contractor  was  protected  against  any  loss  by  his  right  of 

M.  Secor  v.  Clark,  (188»)   117  N.  S.  613;  Mandel  v.  ITational  Ice,  etc, 

Y.  360,  27  State  B«p.  169,  22  N.  B.  Co.,   (Sup.  App.  T.  1920)    180  K.  Y. 

754;     JDoyle     v.     Trinity     Church,  S.  429.    See  also  J.  J.  Little,  etc.,  Co. 

(1892)    133  K.  Y.  372,  45  SUte  Rep.  V.   Madison   Paper   Stock  Co.,    (Sup. 

206,  31   K.  E.  221 ;  Abelmaa  ▼.  In-  App.  T.  1918)   169  K.  Y.  S.  104. 

delli,  etc.,  Co.,  (Sup.  1916)  170  App.  2S.   Art    Color    Printing    Co.    v. 

Oiv.  740i  166  K.  Y.  S.  401;  Boss  T.  Little,    (Sup.  App.  T.   1917)    164  K. 

Hutchinson,    (Sup.   1918)    182  App.  Y.  S.  24.    See  also  Kienle  y.  QretMli 

DiT.  88,  169  K.  Y.  S.  613;  Art  Color  Realty   Co.,    (Sup.    1909)    133   App. 

Printing   Co.  v.  Little,    (Sup.  App.  Div.  391,  117  N.  Y.  S.  600. 

T.  1917)   164  K.  Y.  S.  24.    See  ako  S3.  Kilpatrick  v.  Germania  L.  Ins. 

StUwell    v.     Mutual    L.    Ine.     Co.,  Co.,  (1906)   183  K.  Y.  163,  75  K.  £. 

(1878)    72  N.  Y.  385.  1124;     Van    Dyke    T.    Wood,     (Sup. 

ai.  Boss     v.     Hutchinson,     (Sup.  1901)  60  App.  Div.  208,  70  N.  Y.  S. 

1918)    182  App.  Div.   88,  169  N.  Y.  324. 
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action  for  damages.  The  court,  however,  denied  this  contention, 
and  in  the  course  of  its  opinion  said :  *  *  But  it  must  be  remembered 
that  he  had  no  such  right  of  action  against  the  state  which  he 
could  go  into  the  courts  and  enforce ;  nor  would  it  be  practicable 
for  him  to  present  a  claim  for  such  damages  to  the  board  of  claims, 
because  until  the  expiration  of  the  three  years  during  which  the 
contract  was  to  run  it  would  be  impossible  to  ascertain  whether 
or  not  the  contract  would  prove  profitable,  or  to  ascertain  what 
his  damages  were  because  of  the  warden's  refusal  to  proceed  with 
the  same.  The  xmcertain  and  doubtful  remedy  which,  if  any,  he 
had  against  the  state  for  its  refusal  to  proceed  with  the  contract 
was  by  no  means  an  adequate  one,  and  so  he  was,  in  fact,  at  the 
mercy  of  those  ofl&cers  who  were  contracting  for  the  state.  He  had 
no  means  of  securing  the  benefits  of  the  contract  save  to  comply 
with  the  warden 's  demands. ' ' "  Also  where  a  master  of  a  vessel 
was  coerced  into  giving  a  draft  for  an  excessive  amount,  by  the 
wrongful  refusal  of  the  charterer  to  do  the  acts  on  his  part  neces- 
sary to  clear  the  vessel  and  allow  it  to  proceed  on  the  voyage 
after  being  laden,  this  was  held  to  constitute  duress  and  a  defense 
to  the  recovery  of  such  excess.  The  court  considered  this  in  the 
nature  of  an  imprisonment  or  confinement  of  the  master,  Dan- 
forth,  J.,  saying:  "  To  make  the  contract  unlawful,  it  was  not 
necessary  that  the  person  of  the  master  should  have  been  arrested, 
or  his  goods  or  vessel  seized  or  libeled.  It  is  enough  that  the  con- 
tracts which  he  then  entered  into  were  made  to  procure  the  libera- 
tion of  the  vessel,  and  their  execution  might  well  be  imputed  to 
illegal  restraint.  .  .  .  The  confinement,  by  reason  of  the  plain- 
tiff's refusal  to  do  the  thing  which  should  clear  or  let  go  the  vessel, 
was  as  coercive  and  diflBcult  to  resist  as  an  actual  seizure  or  impris- 
onment would  have  been,  and  under  the  construction  given  by  us 
to  the  charter-party,  the  refusal  was  unlawful,  for  it  was  an  omis- 
sion of  duty. "  ** 

§  112. Withholding  Payment  of  Claim. —  Though  a  claim 

is  due  and  payable,  and  there  is  no  defense  against  the  enforcement 

S4.  Homer  v.   State,    (Sup.   1899)  279,  58  State  Rep.  786,  3<l  N.  E.  1060, 

42  App.  Dir.  430,  59  X.  Y.  S.  96.  which  also  involved  the  refusal  of  a 

95.  Macpherson  v.  Cox,    (1881)   86  charterer  to  get  clearance  papers  un- 

N.   Y.   472,    13   Wkly.   Dig.   344,   re-  less  his  wrongful  claim  was  acceded 

versing  21  Hun  493.     See  also  Bald-  to,   and  this  was  held  to  conetitute 

win  V.    SuHiyan   Timher   Co.,    (Sup.  duress,  the  court  following  the  Mac- 

O.  T.  1892)   48  State  Rep.  296,  299,  pherson  case. 
20  N.  Y.  6.  496,  affirmed  142  N.  Y. 
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of  its  payment  by  legal  proceedings,  the  refusal  of  the  debtor  to 
make  payment  cannot  ordinarily  be  made  the  basis  of  a  claim  of 
duress.*  "A  mere  refusal  to  pay  a  debt,  without  more,"  says  Earl, 
C.  J.,  "  certainly  does  not  constitute  legal  duress  which  will  avoid 
a  consummated  gift.""  Thus,  as  a  general  rule,  the  fact  that  a 
ereditor  compromises  the  claim  against  his  debtor  for  fear  that  he 
would  be  subjected  to  expense,  delay  and  risk  in  enforcing  payment 
thereof,  does  not  entitle  himf  to  avoid  the  settlement  on  the  ground 
of  duress.**  And  where  a  contractor  had  completed  his  contract 
to  sink  a  well  and  was  entitled  to  the  payment  of  the  agreed  com> 
pensation,  and  the  well  was  injured  through  the  act  of  a  third 
person,  for  which  the  contractor  wa3  not  responsible,  and  the 
employer  refused  to  pay  unless  the  contractor  repaired  the  well 
free  of  charge,  it  was  held  that  the  contractor  could  not  avoid  the 
effect  of  his  promise  to  do  so  on  the  ground  that  it  was  extorted  by 
duress.*  Under  special  circumstances,  however,  withholding  pay- 
ment in  order  to  compel  a  compromise  of  the  claim  has  been  held 
to  constitute  duress.  Thus  where  a  person  was  employed  in  a 
foreign  land  and  was  entitled  under  the  contract  to  be  brought 
home  on  the  termination  of  the  employment,  and  was  without 
money  to  live  or  secure  his  return  passage  unless  the  wages  due 
him  were  paid,  it  was  held  that  the  refusal  of  the  employer  to  bring 
him  home  in  one  of  the  employer's  own  vessels  or  to  pay  him  his 
wages  unless  he  compromised  his  claim  constituted  duress  entitling 
the  employee  to  be  relieved  from  the  effect  of  the  compromise  so 
coerced.** 

§  113.  Threats  Affecting'  Domestic  Peace  and  Happiness. — 
While  threats  of  personal  violence  made  by  a  husband  to  his  wife 
to  induce  her  to  do  some  act  will  constitute  duress,*^  it  is  otherwise 
as  to  threats  which  relate  merely  to  her  future  domestic  peace  and 

M.  Secor  v.  Clark,  (1889)   117  X.  N.  Y.  350,  27  State  Rep.  169,  22  N. 

Y.  360,  27  SUte  Rep.  169,  22  N.  £.  B.  754,  reversing  56  Super.  Ct.  162, 

754;  Doyle  T.  Trinity  Church,  (1892)  16  State  Rep.  816,  1  N.  Y.  S.  515. 

133  N.  Y.  372,  45  State  Rep.  205,  2».    Doyle     v.     Trinity     Church, 

31  S".  R  221;  Miller  v.  Coatea,  (Sup.  (1892)   133  N.  Y.  372,  45  State  Rep. 

1874)  2  Hun  156,  4  Thomp.  &  C.  429,  205,  31  X.  E.  221,  affirming  39  State 

reversed  on  other  grounds  66  N.  Y.  Rep.  888,  15  N.  Y.  S.  626. 

we.  30.  Rourke    v.    Story,    (CJom.    PL 

n.    Doyle    V.     Trinity    Church,  1856)  4  E.  D.  Smith  54. 

(1892)  133  N.  Y.  372,  377,  46  State  81.  Loomis  v.  Ruck,  (1874)  66  K. 

Sep.  206,  31  N.  E.  221.  Y.  462. 

tt.  Secor    ▼.    aark,     (1889)     117 


Digitized  by  VjOOQIC 


140  NEW    YORK    LAW    OF    COXTRAOTS  [i  114 

happiness,**  such  as  threats  that  he  will  withdraw  himself  from 
her  society  at  his  pleasure  and  seek  enjoyment  elsewhere  or  when 
in  her  presence  he  will  remain  silent,^  or  that  unless  she  does  the 
requested  act  she  shall  not  live  with  him  in  peace."  Thus  threats 
of  this  kind  are  not  sufficient  to  vitiate  a  mortgage  given  by  the 
wife  to  secure  a  loan  made  to  her  husband  by  a  third  person  acting 
in  good  faith.**  Such  conduct  may,  however,  under  the  circum- 
stances, constitute  undue  influence  or  fraud  which  will  entitle  the 
wife  to  equitable  relief  not  only  against  her  husband  but  also 
against  third  persons  who  cannot  claim  protection  against  the  wife's 
equity  as  bona  fide  purchasers.**  "  Courts  will  watch  carefully 
that  the  husband  does  not,  by  his  marital  control  and  influence, 
secure  to  himself  his  wife 's  property.  In  such  case  undue  influence 
alone  may  suffice  to  set  aside  the  transfer. ' ' " 

§  114  Threat  to  Gommit  Suicide. —  The  question  has  arisen  in 
several  cases  as  to  the  effect  of  threats  by  a  person  to  commit 
suicide,  under  the  influence  of  which  his  parent  or  wife  is  induced 
to  enter  into  a  transaction  with  a  third  person.  The  view  taken 
is  that  a  charge  of  duress  cannot  be  sustained  thereon.*'  Thus  it 
has  been  held  that  a  threat  to  commit  suicide,  made  by  a  son  to 
his  mother,  docs  not  constitute  duress  so  as  to  invalidate  her  mort- 
gage to  a  third  person  given  to  secure  her  son's  debt.**  This  has 
also  been  held  true  where  a  wife  executed  a  conveyance  to  a  third 
person  under  a  threat  of  her  husband  to  commit  suicide.  The 
allegation  as  to  duress  in  this  case  was  that  the  husband  told  the 
wife  that  he  was  accused  of  embezzlement,  and  that  he  wanted  her 
to  sign  some  papers ;  that  if  she  signed  them  he  would  go  on  with 
the  same  salary  in  the  employ  of  the  Standard  Oil  Company,  and 
nobody  would  ever  know  it;  that  if  she  did  not,  he  would  be 

3S.  Rexford  T.  Rexford,    (Sup.  Q.  S6.  Bariy  v.   Equitable   L.   Aasur. 

T.    1872)     7    Lans.    6;    Wallach    v.  Soc,   (1875)    59  N.  Y.   587;   Sistaro 

Hoexter,  (Sup.  Sp.  T.  1886)   17  Abb.  v.  Hecksher,    (Sup.   G.  T.   1892)    40 

N.  Cas.  207,  3  How.  Pr.  N.  S.  196.  State  Rep.  609,  18  N.  Y.  S.  478. 

See    also    Lord    v.    Lindsay,     (Sup.  87.  Lord  v.  Lindsay,    (Sup.   1879) 

1879)    18  Hun  484.  18  Hun  484,  486.  per  Boardman,  J. 

33.  Wallach  v.  Hoexter,   (Sup.  Sp.  88.  Metropolitan     L.     Ins.    Co.    v. 

T.  1886)  17  Abb.  N.  Cas.  267,  3  How.  Meeker,  (1881)   85  K  Y.  614;  Girty 

Pr.   N.   S.   196.  V.  Standard  OH  Co.,   (Sup.   1896)    1 

84.  Rexford  v.  Rexford,  (Sup.  G.  App.  Div.  224,  72  State  Rep.  538,  37 
T.   1872)    7  Lans.  6.  N.   Y.  S.   369. 

85.  Wallach  v.  Hoexter,  (Sup.  Sp.  89.  Metropolitan  L.  Ins.  Co.  v. 
T.  1886)  17  Abb.  N.  Cas.  267,  3  How.  Meeker,   (1881)   85  N.  Y.  614. 

Pr.  N.  S.  196. 
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arrested ;  that  he  could  never  stand  that  disgrace,  but  should  com- 
mit suicide,  and  she  had  better  commit  suicide  with  him.  The 
court,  per  Bartlett,  J.,  after  referring  to  a  New  Jersey  case  involv- 
ing a  note  executed  under  similar  circumstances,  said:  "  The 
supreme  court  of  New  Jersey  declared  that  there  was  no  trace  in 
the  law  of  a  doctrine  that  the  threat  of  a  husband  against  himself 
would  avoid  the  contract  of  his  wife,  and  used  this  language,  which 
is  peculiarly  applicable  to  the  case  at  bar :  '  It  may  be  that  had 
the  payees  of  the  note  or  their  agent  threatened  to  take  the  life 
of  the  hnsbaiid  unless  the  wife  signed  the  note,  and  she  signed 
tmder  the  influence  of  the  terror  excited  by  such  threats,  it  would 
have  avoided  the  contract.  But  here  the  threats  were  made  by 
the  husband  against  his  own  life.  The  maker  and  the  object  of 
the  threats  were  the  same.  Their  execution  was  within  his  own 
power  of  volition.  The  wife  knew  that  no  harm  would  come  to 
him  except  by  his  own  act.  The  present  case  is  utterly  unlike  an 
instance  of  the  presence  of  some  overshadowing  danger,  uncon- 
trollable by  either  the  wife  or  the  person  endangered.'  All  this 
could  be  said  just  as  truly  of  the  alleged  duress  in  the  present 
case,  if  we  substitute  the  deed  for  the  note,  and  the  grantee  named 
in  the  deed  for  the  payees  named  in  the  note."  *" 

§  115.  Business  Exigencies  or  Necessities  as  Diiress. —  Persons 
are  often  driven  into  the  making  of  hard  bargains  through  busi- 
ness exigencies  or  necessities.  As  a  general  rule,  if  no  undue 
advantage  is  taken  by  the  other  party  by  reason  of  his  position,  a 
charge  of  duress  cannot  be  based  on  this  fact  alone*' — as  where 
a  person  compromises  a  claim  secured  by  a  mechanic's  lien,  not 
filed  in  bad  faith,  in  order  to  have  the  lien  discharged  and  thus 
enable  himself  to  procure  much  needed  advances  from  a  third 
person ;  **  or  where  a  purchaser  of  merchandise,  in  order  to  obtain 
delivery  by  the  seller,  pays  more  than  the  agreed  purchase  price ;  ^ 
or  where  the  owner  of  a  building  under  construction,  because  of 

40.  Girty  v.  Standard  Oil  Co.,  v.  Ormiston,  (Sup.  Sp.  T.  1898)  25 
(Sup.  1896)  1  App.  Div.  224,  72.  Misc.  570,  65  N.  Y.  S.  1037,  affirmed 
SUte  Rep.   538,  37  N.  Y.   S.  369.  53  App.  Div.  629,  65  N.  Y.  S.  931. 

41.  Creveling  v.  Saladino,  (Sup.  48.  Creveling  v.  Saladino,  (Sup. 
1904)  97  App.  Div.  202,  89  N.  Y.  S.  1904)  97  App.  Div.  202,  89  N.  Y.  S. 
834;    Lilienthal   v.   Bechtel    Brewing  834. 

Co.,   (Sup.  1907)   113  App.  Div.  20.5,  43.    Boss     v.     Hutchinson,     (Sup. 

102  N.   Y.   S.   1061;   Carley  v.   Tod,  1918)    182  App.  Div.  88,  169  N.  Y. 

(Sup.    1894)    83   Hun   53,   64    SUte  S.  513. 
Bep.  271,  31   N.  Y.  S.  635;   Dorsett 
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a  threat  of  a  strike  of  vmion  workmen,  desisted  from  doing  particu- 
lar work  himself  and  executed  a  contract  therefor  to  an  employer 
of  union  labor."  Under  special  circumstances,  however,  the  tak- 
ing of  an  undue  advantage  of  the  distressed  cimdition  of  a  person 
due  to  his  business  exigencies  has  been  treated  as  a  species  of  moral 
duress  or  fraud  entitling  him  to  relief.**  Thus  where  a  wife,  who 
had  for  a  sufficient  consideration  agreed  to  join  in  her  husband's 
deeds  of  his  lands  and  release  her  dower  rights,  on  learning  that 
he  had  agreed  to  sell  certain  land  against  which  a  decree  of  fore- 
closure had  been  entered,  took  an  undue  advantage  of  her  position 
and  refused  to  join  in  his  deed  unless  the  husband  conveyed  to  her 
other  lands,  and  it  appeared  that  the  husband  was  greatly  embar- 
rassed financially  and  would  have  suffered  serious  financial  lotss 
unless  the  sale  was  completed,  it  was  held  that  the  conveyance  to 
the  wife  thus  coerced  was  the  result  of  a  species  of  duress  and 
should  therefore  be  set  aside.**  The  same  view  has  been  taken 
where  a  mechanic's  lien  was  filed  in  bad  faith  and  for  a  grossly 
excessive  amount,  and  the  landowner,  who  was  without  financial 
means,  in  order  to  obtain  a  loan  on  the  security  of  the  premises 
with  which  to  discharge  an  execution  lien  and  prevent  a  sale  of  the 
premises  thereunder,  gave  a  subordinate  mortgage  to  procure  a 
release  of  the  mechanic's  lien.*^  In  case  of  a  composition  with 
creditors  when  an  additional  security  privately  given  to  a  par- 
ticular creditor  is  taken  from  the  debtor  himself,  it  is  not  merdy 
on  the  ground  that  it  is  a  fraud  on  the  creditors  from  whom  it  is 
concealed  that  it  is  held  to  be  void.  The  creditor  who  exacts  such 
a  security,  as  the  condition  of  his  own  assent  to  a  composition  deed, 
takes  an  unfair  advantage  of  the  distressed  condition  of  the  debtor. 
He  is  guilty  of  oppression  and  coercion.  The  unfortunate  debtor 
is  not  a  free  agent  but  is  subject  to  a  moral  duress  as  odious  to  the 
law  as  the  grossest  fraud.  And  it  has  been  said  that  the  conduct 
of  a  creditor  thus  abusing  his  power  over  the  debtor  "  is  equivalent 

44.   Scolaro   v.    Ensign    Imp.    Co.,  also  Neilson  v.  M'Donald,  (Chan.  Ct. 

(Sup.   App.   T.   1918)    169   N.   Y.  S.  1822)  6  Johns.  Ch.  201. 
472.                                                               ■      46.   Van    Dyke    v.    Wood,     (Sup. 

46.    Van    Dyke    v.    Wood,     (Sup:  1901)  60  App.  Div.  208,  70  N.  Y.  S. 

1901)   60  App.  Div.  208,  70  N.  Y.  S.  324. 

324;  Aronoff  t.  Levine,   (Sup.  1919)  47.  Aronoff  v.  Levine,  (Sup.  1019) 

190  App.  Div.  172,  179  N.  Y.  S.  247,  190  App.  Div.  172,  179  N.  Y.  S.  247, 

modifying   as   to   other   matters    105  affirming  as  to  this   105   Misc.  668, 

Misc.   668,   173   N.   Y.   S.   830.     See  173  N.   Y.   S.   830. 
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to  actual  compulsioii. "  *•  Still  if  the  agreement  is  carried  out  by 
the  payment  of  money  to  procure  the  creditor's  consent,  whether 
the  payment  is  by  the  debtor  himself  or  by  a  near  relative  such  as 
a  brother-in-law  actuated  by  his  feelings  of  affection  for  the  debtor, 
there  is  not  such  duress  as  will  enable  the  payor  to  recover  back  the 
money  paid.*' 

§  116.  Livalid  Statute  or  Ordinanoe  as  Duress.— <  The  fact  that 
a  person  giving  a  bond  for  the  security  of  the  public  dealing  with 
him  in  his  line  of  business  is  actuated  by  an  unconstitutional  stat- 
ute has  been  held  not  to  constitute  duress,  relieving  either  him- 
self or  his  surety  from  liability  on  the  bond.  "If,"  says  His- 
cock,  J.,  "  the  act  requiring  the  principal  to  execute  an  undertak- 
ing was  unconstitutional  and  void,  he  must  be  assumed  to  have 
known  it  at  the  time,  and  he  was  entitled  to  believe  that  no  one 
would  attempt  to  enforce  against  him  an  unconstitutional  act.  The 
mere  possibility  that  some  one  in  the  future  might  attempt  so  to 
do  was  altogether  too  remote  a  consideration  to  operate  as  a  coercive 
influence  on  his  mind  when  he  executed  the  undertaking  which 
amounted  to  legal  duress. "  ^^  It  is  also  held  that  because  a  per- 
son paying  for  a  license  is  actuated  by  the  fact  that  an  invalid 
ordinance  requires  him  to  take  out  a  license  to  conduct  his  bua- 
ness  or  the  like,  this  does  not  show  that  the  payment  was  under 
duress  so  as  to  entitle  him  to  recover  it  back,  there  being  no  threats 
on  the  part  of  the  municipal  officer  to  prosecute  him  unless  the 
license  was  procured."  For  example,  the  proprietor  of  a  danc- 
ing school  in  a  city  was  asked  by  a  policeman  if  he  had  a  license, 
and  on  his  stating  that  he  had  not,  was  told  that  he  must  have 
one,  and  to  go  to  the  mayor's  office  to  get  it.  He  thereupon  pro- 
cured a  license  and  sued  to  recover  the  money  paid  therefor.  It 
was  held  that  the  payment  was  voluntary  and  not  under  duress  and 
therefore  could  not  be  recovered.'*  On  the  other  hand,  where  an 
unconstitutional  statute  required  the  insertion,  in  contracts  with 
mtmicipalities  for  local  improvements,  of  a  provision  obliging  the 
contractor  to  pay  his  laborers  the  prevailing  rate  of  wages,  and 
stated  that  on  his  failure  to  do  so  the  contract  would  be  void  and 

48.  Bredc  v.  Cole,  (Super.  Ct.  1860)  61.  Conley   v.   Buffalo,    (Sup.   Sp. 
6  Super.  Ct.  70,  8  Leg.  Obs.  273.              T.  1909)    65  Misc.  100,  119  N.  Y.  S. 

49.  Sollnger  y.   Earle,    (1880)    82      87. 

N.  Y.  393,  60  How.  Pr.  116,  afflrm-  58.  Conley  v.    Buffalo,    (Sup.    Sp. 

ing  45  Super.  Ct.  80,  604.  T.  1909)  65  Misc.  100,  119  N.  Y.  S. 

50.  Musco   T.   United   Surety   Co.,      87. 
(1909)  196  N.  Y.  469,  90  N.  E.  171. 
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unenforceable  against  the  municipality,  it  was  held  that  a  pro- 
vision so  inserted  should  be  treated  as  a  nullity  in  so  far  as  a  com- 
pliance therewith  is  necessary  to  render  the  municipalily  liable  for 
the  agreed  compensation,  as  the  stipulation  is  a  part  of  the  con- 
tract in  form  only,  and  has  no  independent  existence  arising  from 
the  voluntary  assent  of  the  parties.  "  Courts,"  says  O'Brien,  J., 
"  must  look  at  the  substance  of  things,  and  so  viewing  this  trans- 
action it  would  be  idle  to  attempt  to  deceive  ourselves  with  the 
idea  that  the  question  involved  in  this  appeal  arises  out  of  the 
stipulations  of  the  .parties  to  the  contract  or  is  governed  by  them, 
rather  than  the  provisions  of  a  statute.  The  contract  is  in  the 
form  that  we  find  it,  not  because  the  parties  so  elected  to  contract, 
but  for  the  reason  that  the  statute  would  not  permit  them  to  con- 
tract in  any  other  way."  ** 

§  117.  Duress  of  Property  Generally. —  In  England  the  broad 
view  is  taken  that  though  an  executory  agreement  is  vitiated  by  a 
duress  of  the  person,  it  is  othenvise  as  regards  a  duress  or  menace 
to  property.  "  The  former,"  says  Lord  Denham,  C.  J.,  "  is  a  con- 
straining force,  which  not  only  takes  away  the  free  agency  but 
may  leave  no  room  for  appeal  to  the  law  for  a  remedy;  a  man, 
therefore,  is  not  bound  by  the  agreement  which  he  enters  into 
under  such  circumstances;  but  the  fear  that  goods  may  be  taken 
or  injured  does  not  deprive  any  one  of  his  free  agency  who  pos- 
sesses that  ordinary  degree  of  firmness  which  the  law  requires  all 
to  exert.""  And  in  some  of  our  cases  it  is  said  that  the  with- 
holding of  the  possession  of  personal  property  which  can  be  recov- 
ered by  action,  though  wrongful,  does  not  constitute  duress.** 
According  to  the  better  view,  however,  the  rigid  and  narrow  rule 
asserted  in  the  early  English  cases  has  to  a  great  extent  been 
relaxed  in  our  state,  and  duress  of  personal  property  has  been 
recognized  as  legal  duress.^  And  it  has  been  held  that  as  a  sheriff 
has  no  right  to  levy  execution,  based  on  a  judgment,  which  has 
been  assigned  to  him  personally,  a  note  given  to  him  under  threats 
of  such  a  levy,  without  disclosing  the  assignment,  should  not  be 

83.  People  V.  Coler,  (1901)   166  N.  59.  Foshay    v.     Ferguson,     (Sup. 

Y.  1,  59  N.  E.  716.  1843)  5   Hill    154;    Myers   v.   Grey, 

64.  Skeate  T.  Beale,  (1841)   11  Ad.  (gup.   Sp.   T.   1910)    122   N.   Y.  S. 

&  El.  983,  39  E.  C.  L.  294.  1079;  Secor    v.    Clark,    (Super.    Ct. 

55.  Miller  v.  Coates,   (Sup.  1874)  1887)  54  Super,  a.  494,  affiniied  116 

2  Hun  156,  157,  4  Thomp.  C.  429,  re-  N.  Y.  666  mem.,  22  N.  E.  1126. 
Versed  on  other  grounds  66  N.  Y.  609. 
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enforced."  The  principle  as  to  duress  of  goods  has  also  been 
extended  to  real  estate.  Thus  where  a  person  who  held  the  legal 
title  to  land,  under  circumstances  rendering  it  his  duty,  enforce- 
able in  equity,  to  convey  to  another,  exacted  as  a  condition  to  the 
performance  of  this  duty  that  the  latter  satisfy  by  a  mortgage  on 
the  land  an  indebtedness  owing  by  her  husband,  this,  it  has  been 
held,  constitutes  duress  rendering  the  mortgage  voidable."  A  mort- 
gagor has  also  been  permitted  to  recover  an  additional  payment 
coerced  by  the  wrongful  refusal  of  the  mortgagee  to  receive  pay- 
ment of  the  indebtedness  secured  by  the  mortgage  and  to  release 
the  mortgage,  the  circumstances  surrounding  the  mortgagor  at  tlie 
time  making  it  necessary  that  the  property  be  freed  of  the  mort- 
gage." To  constitute  duress  of  goods  the  refusal  to  surrender 
them  must  have  been  wrongful."  So  if  one  person  has  an  unliqui- 
dated claim  against  another  and  a  possessory  lien  on  the  property 
of  the  latter,  a  charge  of  duress  cannot  be  based  on  the  mere  fact 
that  the  former  refuses  to  deliver  up  the  property  unless  the  plain- 
tiff agrees  to  pay  what  may  in  fact  be  an  excessive  charge,  as  in 
such  a  case  the  element  of  settlement  or  accord  and  satisfaction  is 
involved.  Thus  where  the  plaintiff  had  a  claim  for  salvage  and 
refused  to  deliver  up  the  defendant's  boat  unless  he  gave  his  note 
for  an  amount  which  the  defendant  alleged  was  unreasonable,  it 
was  held  in  an  action  on  the  note  that  the  fact  that  the  amount 
claimed  by  the  plaintiff  was  unreasonable  did  not  itself  constitute 
duress.  "  Under  the  defense  of  duress,"  says  Bischoff,  J.,  "  the 
material  inquiry  was  whether  or  not  the  note  was  voluntarily 
given.  If  it  was,  the  acceptance  of  the  note  by  the  payee  com- 
pleted the  accord  and  satisfaction  of  her  claim  for  salvage,  and 
defendant  was  thereafter  precluded  from  asserting  that  the  amount 
agreed  upon  was  more  than  a  fair  and  reasonable  charge  for  the  ser- 
vices rendered. ' ' "  And  certainly  no  charge  of  duress  can  be 
asserted  as  against  a  bond  taken  by  a  person  having  a  lien  for  sal- 
vage conditioned  on  the  payment  of  the  amount  of  the  claim  when 

5?.  MillB   v.    Young,    (Sup.    1840)  (Sup.  1913)    159  App.  Div.  171,  144 

•23  Wend.  314.  N.  Y.  S.  357. 

5S.  Myers  v.   Grey,    (Sup.   Sp.   T.  60.   Buck    v.    Houghtaling,     (Sup. 

1910)  122  N.  Y.  S.  1079.  1905)   110  App.  Div.  62,  96  N.  Y.  S. 

».  Kilpatrick  v.  Oermania  L.  Ins.  1034;    Siegel   v.   Arken,    (Sup.   App. 

Co.,  1905)    183  N.  Y.  163,  75  N.  E.  T.  1907)   104  N.  Y.  S.  778. 

1124,  reversing  95  App.  Div.  287,  88  61.  Hyland  v.  Anderson,  (Com.  PI. 

N.  Y.  S.  628.     See  in  this  connection  G.   T.   1892)    1   Misc.   337,  48  Stat© 

WUliams  v.   Rutherfurd  Realty  Co.,  Rep.  665,  20  N.  Y.  8.  707. 

10 
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properly  liquidated.**  If  the  owner  is  himself  in  possession  of  his 
property  and  there  is  nothing  to  show  that  the  other  person  was  in  a 
position  to  dominate  or  oppress  Mm,  a  charge  of  duress  cannot  be 
based  on  a  threat  to  take  the  property  by  force." 

§  118. Becovery  of  Payments. —  Irrespective  of  the  role 

as  regards  executory  contracts,  it  is  generally  recognized  that  a 
payment  made  to  procure  the  release  of  property  wrongfully  with- 
held may  be  recovered  back  as  an  involuntary  payment  under  a 
species  of  duress."  "  To  constitute,"  says  Bapallo,  J.,  "  a  volun- 
tary payment  the  party  pajnng  must  have  had  the  freedom  of 
efxercising  his  will.  When  he  acts  under  any  species  of  compul- 
sion the  payment  is  not  voluntary.  If  a  party  has  in  his  posses- 
sion goods  or  other  property  belonging  to  another,  and  refuses  to 
deliver  such  property  to  that  other  unless  the  latter  pays  him  a 
sum  of  money  which  he  has  no  right  to  receive,  and  in  order 
to  obtain  possession  of  his  property  he  pays  that  sum,  the  money 
so  paid  is  a  payment  made  by  compulsion,  and  may  be  recovered 
back,"  **  This  is  especially  true  where  the  payment  is  exacted  by 
a  public  officer  imder  color  of  his  ofl5ce,  the  additional  element  of 
extortion  being  involved  in  such  a  case."  The  rule  is  not  restricted, 
however,  to  illegal  exactions  by  public  officers.  Thus  where  an 
agent  having  in  his  possession  the  property  of  another,  on  which 
he  claims  a  lien,  wrongfully  refuses  to  deliver  up  the  same  to  his 
principal  without  the  pajTnent  of  his  claim,  and  thereupon  the 
latter  pays,  under  protest,  in  order  to  get  possession,  this  con- 
stitutes an  involuntary  payment,  and  entitles  the  principal  to 
recover  back  the  money  paid  on  showing  the  agent's  claim  to  be 
unfounded."    Recovery  is  also  allowed  where  a  carrier  exacts  for 

6S.  Jones  T.  Bridge,    (Super.    Ct.  Y.  S.  1112;  Clancy  v.  Dutton,  (Sup. 

1870)    32  Super.  Ct.  431.  1908)    129   App.  Div.  23,   113  N.  Y. 

63.  McGuire  v.  H.  U.  Vogel  Co.,  S.  124;  Commercial  Bank  r.  Roches- 
(Sup.  1914)  104  App.  Div.  173,  140  ter,  (Sup.  1863)  41  Barb.  341,  af- 
N.  Y.  S.  756.  firmed   41    N.   Y.   619    mem.;    Fleet- 

64.  Harmony  v.  Bingham,    (1854)  wood  v.  New  York,  (Super.  Ci.  1849) 
12  N.  Y.  99;  Briggs  v.  Boyd,  (1874)  4  Super.  Ct.  475,  479;  Coady  v.  Curry, 
66  N.  Y.  289;   Scholey  v.  Mumford,  (Com.  PI.  1878)    8  Daly  58. 
(1875)   60  N.  Y.  498;  Adama  v.  Ir-  68.   Scholey    v.    Murford,     (1876) 
ving  Nat.  Bank,   (App.  1889)   116  N.  60  N.  Y.  498,  501. 

Y.  606,  610,  27   State  Rep.  733,  23  66.  Clinton  v.  Strong,  (Sup.  1812) 

N.  E.   7;   Cowley  v.  Fabien,    (1912)  9  Johne,  370. 

204  N.  Y.  566,  97  N.  E.  458,  aiBrm-  67.  Briggs  v.  Boyd  (1874)  66  N.  Y. 

ing  130  App.  Div.  013  mem.,  123  N.  289,  affirming  66  Barb.  197. 
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freight  more  than  is  due  as  a  condition  of  its  delivery  to  the  owner, 
and  in  order  to  gain  possession  the  owner  pays  under  protest  the 
amount  wrongfully  demanded."  In  another  case  the  defendants, 
having  in  their  hands  $85,000  of  bonds  belonging  to  the  estate  of 
which  the  plaintiff  was  the  surviving  executor,  which  came  into 
their  possession  through  a  deceased  executor,  refused  to  delivep 
up  the  bonds  until  a  sum  claimed  by  them  as  due  the  estate  of  the 
deceased  executor,  for  commissions  on  the  amount  of  the  bonda^ 
was  paid.  This  claim  being  disputed  by  the  plaintiff,  the  parties 
appeared  before  the  surrogate,  who  decided  that  the  defendants 
were  entitled  to  the  commissions.  The  plaintiff  paid  them  to 
obtain  the  bonds,  and  afterward  applied  to  the  surrogate  for  a 
rehearing,  who,  on  such  rehearing,  reversed  his  former  decision. 
In  an  action  to  recover  the  sum  thus  paid,  it  was  held  that  the 
payment  was  not  voluntary,  and  that  the  plaintiff  could  recover 
it  back.* 

§  119.  Agaiiut  Whom  Duress  Directed  GkneraUy. —  Ordinarily 
to  constitute  duress  the  acts  must  be  directed  against  the  person 
seeking  to  be  relieved  from  his  contract.  This,  however,  is  subject 
to  the  qualification  that  in  relation  to  husband  and  wife  or  parent 
and  child  each  may  avoid  a  contract  induced  or  obtained  by  threats 
of  imprisonment  of  the  other.'*  "At  common  law,"  says  Qiege- 
rich,  J.,  quoting  with  approval  from  a  leading  Massachusetts  case, 
"  as  a  general  rule,  the  defense  of  duress  per  minas  mtist  be  sus- 
tained by  proof  of  threats  which  create  a  reasonable  fear  of  loss 
of  life,  or  of  great  bodily  harm,  or  of  imprisonment  of  the  person 
to  whom  the  threats  are  made,  and  one  man  cannot  avoid  his  obli- 
gation by  reason  of  duress  to  another.  There  is  a  well-settled 
exception  to  this  rule  in  the  case  of  husband  and  wife,  all  the 
authorities  agreeing  that  each  may  avoid  a  contract  if  it  was  made 
to  relieve  the  other  from  duress.  The  question  whether  this  excep- 
tion  extends  to  the  relation  of  parent  and  child  does  not  appear 
to  have  been  expressly  adjudicated.  But  we  find  many  dicta  of 
judges  and  statements  of  authors,  entitled  to  great  respect,  which 
show  that  from  the  earliest  times  it  has  been  considered  as  the 

M.  Harmony  v.  Bingham,    (1864)  69.  Scholey    v.    Mumford,     (1676) 

12  N.  Y.  99;   Baldwin  y.  Liverpool,  00  K.   Y.  498,  on  second   appeal   64 

etc.  Steamship  Co.,   (1874)   74  N.  Y.  N.    Y.    621. 

125,  affirming  11  Hun  498;  Clancy  v.  70.  Adams   v.    Irving   Nat.    Bank, 

Dntton,  (Sup.  1908)  129  App.  Div.  23,  (1889)   116  K.  Y.  606,  27  State  Bep. 

113  N.  Y.  a  124,  733,  23  N.  E.  7. 
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settled  law  that  the  relation  of  parent  and  child  was  within  the 
exception.""  In  so  far  as  this  relation  is  concerned  it  is  held 
immaterial  whether  the  threat  is  of  lawful  or  tmlawful  imprison- 
ment," though  it  is  otherwise  if  the  threat  of  lawful  imprison- 
ment is  made  against  the  party  seeking  relief  from  his  contract." 
It  has  been  said  that  it  is  not  an  accurate  use  of  language  to  apply 
the  term  "  duress  "  to  cases  where  the  threat  of  imprisonment  is 
directed  against  the  husband,  wife,  child  or  parent  of  the  person 
seeking  relief  from  his  or  her  contract,  but  that  such  a  case  falls 
rather  within  the  equitable  principle  which  renders  voidable  trans- 
actions obtained  by  undue  influence."  For  practical  purposes, 
however,  this  class  of  cases  is  generally  treated  by  the  law  writers 
as  involving  the  element  of  duress  per  minas,  and  it  is  in  this  sense, 
it  seems,  that  the  courts  use  the  term  "  undue  influence  "  rather 
than  "  duress  per  minas." 

§  120. Application  of  Rule  as  to  Threats  against  Near 

Belatives. —  The  case  of  Eadie  v.  Slimmon  ^'^  is  a  leading  authority 
on  the  effect  of  threats  of  imprisonment  directed  against  a  wife, 
husband,  parent  or  child.  In  this  case  an  assignment  of  a  life 
insurance  policy  was  obtained  by  tlireats  to  prosecute  the  plain- 
tiff's husband  for  embezzlement.  The  husband,  whose  life  was 
insured  for  the  benefit  of  the  plaintiff,  having  died,  the  action 
was  brought  to  determine  the  ownership  of  the  money  due  from 
the  insurance  company.  Judge  Smith,  who  delivered  the  opinion 
of  the  court,  said:  "  The  assignment  from  the  plaintiff  to  the 
defendant  was  most  clearly  extorted  by  a  species  of  force,  terrorism 
and  coercion  which  overcame  free  agency;  in  which  fear  sought 
security  in  concession  to  threats  and  to  apprehensions  of  injury. 
It  was  made  as  the  only  way  of  escape  from  a  sort  of  moral  duress 
more  distressing  than  any  fear  of  bodily  injury  or  physical  con- 
straint. ...  A  deed  executed  at  such  a  time,  under  such  circum- 
stances, should  be  deemed  obtained  by  undue  influence,  and  ought 
not  to  stand."  This  case  has  been  frequently  cited  with  approval 
in  later  cases,'*  and  the  principle  announced  has  been  consistently 

71.  Jaeger  v.  Koenig,   (Sup.  App.  74.  Adams   v.   Irving   Nat.    Bank, 

T.  1900)  30  Misc.  580,  584.  62  N.  Y.  (1889)   116  K.  Y.  606,  611,  27  State 

S.  803.  Rep.  733,  23  N.  E.  7. 

73.  Adams   v.   Irving  Nat.    Bank,  7S.  Eadie  v.   Slimmon,   (1862)    20 

(1889)   116  N.  Y.  606,  27  SUte  Rep.  N.  Y.  9. 

733,  23  N.  E.  7.  76.  Osborn  v.  Robbins,   (1867)    86 

78.  See  supra,  sections.  107-108.  N.  Y.  365,  4  Abb.  Pr.  N.  S.  16,  2 
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followed."  Thus  where  the  threat  made  against  the  husband,  who 
was  in  poor  health,  was  of  a  prosecution  under  the  bankruptcy 
laws  for  concealing  assets,  and  his  arrest  in  case  he  attempted  to 
leave  on  a  contemplated  visit  to  Europe,  under  the  influence  of 
which  the  wife  made  payments  to  the  defendant,  she  was  permitted 
to  recover  the  moneys  so  paid."  Similar  rulings  have  been  made 
where  a  parent  was  coerced  into  making  a  payment  or  giving  a 
note,  bond,  or  mortgage  to  secure  the  payment  of  moneys  embezzled 
by  a  son  under  threats  of  a  criminal  prosecution  against  the  son ;  ^ 
and  where  a  mother-in-law  was  coerced  by  threats  of  prosecuting 
her  son-in-law ; "  but  the  rule  should  not,  it  would  seem,  be  extended 
to  a  promise  coerced  by  threats  directed  against  the  promisor's 
brother-in-law.**  The  principle  is  applied  where  the  threat  was 
of  arrest  and  imprisonment  in  a  civil  action." 

The  fact  that  a  wife  is  influenced  in  making  reparation  for 
moneys  embezzled  by  her  husband  through  her  desire  to  help  him 
out  of  his  di&culties  and  avoid  the  disgrace  of  his  arrest  and 
prosecution  does  not  constitute  duress.**  And  this  has  been  held 
true  where  a  mother  executed  a  mortgage  to  secure  her  son 's  debt 


Tnus.  App.  310;  PeyBer  v.  New 
Vork,  (1877)  70  N.  Y.  4«7,  601; 
Ingenoll  t.  Boe,  (Sup.  1873)  66 
B»rh.  346,  357;  Haynes  v.  Rudd, 
(Sup.  1883)  30  Hun  237;  Schoener 
T.  Lissauer,  (Sup.  1886)  36  Hun 
100,  102;  Fisher  v.  Bishop,  (Sup. 
1885)    36  Hun   112,  114. 

77.  Adams  v.  Irving  Nat.  Bank, 
(1889)  lie  N.  Y.  606,  27  State  Kep. 
733,  23  N.  E.  7;  Jaeger  T.  Koenig, 
(Snp.  App.  T.  1900)  30  Misc.  580, 
62  N.  Y.  S.  803,  affirming  29  Misc. 
780  mem.,  61  N.  Y.  8.  505;  Vroom 
V.  Litt,  (Sup.  Tr.  T.  1911)  70  Misc. 
375,  128  X.  Y.  S.  758. 

78.  Adams  t.  Irving  Nat.  Bank, 
(1889)  116  N.  Y.  606,  27  State  Bep. 
733,  23  N.  E.  7,  affirming  54  Super. 
Ct.  556. 

79.  National  Bank  of  Bepublic  v. 
Coi,  (Sup.  1900)  47  App.  Div.  63, 
62  N.  Y.  S.  314;  Keener  v.  Eidd, 
(Sap.  1912)  148  App.  Div.  925,  132 
N.  Y.  S.  1134,  reversing  71  Misc.  321, 
130  N.  Y.  8.  207;  Haynes  v.  Rudd, 
(Sv^.   1883)    30  Hun   237,  reversed 


on  other  grounds  102  N.  Y.  372,  2 
State  Rep.  45,  7  N.  E.  287;  Schoener 
V.  Lissauer,  (SUp.  1885)  36  Hun  100, 
affirmed  as  to  this  but  reversed  on 
another  grouud  107  N.  Y.  Ill,  II 
State  Rep.  368,  13  N.  E.  741.  See 
also  Dodd  v.  Averill,  (Sup.  1896) 
7  App.  Div.  290,  39  N.  Y.  S.  1097. 

80.  Ingersoll  v.  Roe,  (Sup.  1873) 
65  Barb.  346;  White  v.  Rasinee,  (Sup. 
O.  t.  1892)  66  Hun  633  mem.,  60 
State  Rep.  458,  21  N.  Y.  S.  243. 

81.  Solinger  v.  Earle,  (1880)  82 
N.  Y.  393,  60  How.  Pr.  116,  affirming 
46  Super.  Ct.  80. 

8S.  Jaeger  v.  Koenig,  (Sup.  App 
T.  1900)  30  Misc.  580,  62  N.  Y.  S. 
803,  affirming  29  Misc.  780  mem.,  61 
N.  Y.  S.  505. 

83.  Girty  v.  Standard  Oil  Co., 
(Sup.  1896)  1  App.  Div.  224,  72  State 
Bep.  538,  37  N.  Y.  S.  369;  Smith 
V.  Rowley,  (Sup.  1873)  66  Barb.  602. 
See  also  Spore  v.  Vaughn,  (Sup.  G. 
T.  1«92)  47  State  Rep.  515,  20  N. 
Y.  S.  162. 
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Tinder  the  influence  of  representations  by  him  that  it  was  the  only 
thing  which  would  save  him  tram,  prison."  A  fortiori  there  is  no 
basis  for  a  charge  of  duress  where  as  a  matter  of  fact  the  threats 
to  prosecute  the  husband  or  child  did  not  overcome  the  wife's  or 
mother's  free  agency  and  constitute  the  controlling  cause  for  her 
promise  or  conveyance.**  "  The  presence,"  says  Southerland,  J., 
"  of  the  fear  of  evil  consequences,  and  the  hope  that  those  con- 
sequences may  be  averted  in  case  restitution  is  made,  do  not  make 
restitution  odious  in  the  eyes  of  the  law,  where  no  undue  advantage 
is  taken  and  when  the  parties  act  deliberately  and  by  the  advice 
of  their  own  counsel,  and  after  time  for  reflection  is  given,  and 
where  there  is  no  agreement  or  intimation  that  immunity  from 
criminal  prosecution  will  be  extended  if  restitution  is  made;  nor 
should  a  settlement  of  civil  rights  thus  accomplished  be  over- 
thrown." ••  And  where  a  husband  was  arrested  in  a  civil  action, 
and  his  wife  to  obtain  his  discharge  without  bail  gave  a  mortgage 
as  security  for  the  claim  on  which  he  was  arrested  and  other  claims 
owing  by  him,  the  court  refused  to  set  aside  the  mortgage  on  the 
ground  that  it  was  procured  by  duress  or  abuse  of  process.*^ 

84.  M«tropolitaa   L.    Int.    Co.    v.  86.  Bishop  v.  Howe,   (Sup.  Tr.  T. 

Meeker,   (Sap.  1881)    86  K.  Y.  614,  190»)   117  N.  Y.  S.  «96,  1000. 

816.  87.  BUnchi   v.   Leon,    (Sup.    1910) 

86.  Bodd  T.  AveriU,    (Sup.    1806)  138  App.  Div.  216,  122  N.  Y.  S.  1004. 

7  App.  Div.  200,  39  N.  Y.  S.   1097;  reversing  63  Misc.  73,  118  N.  Y.  S. 

Bishop  V.  Howe,   (Sup.  Tr.  T.  1000)  386. 
117  N.  Y.  S.  906.    See  supra,  section 
90,  as  to  necessity  that  free  agency 
or  will  be  overcome. 
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122.  By  Whom  Undue  Influence  Exercised 

123.  "What  Constitutes  Undue  Influence  (JeneraUy 

124.  —  Necessity  for  Overcoming  Free  Will  or  Agency 
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130.  —  Undue  Influence  by  Parent 

131.  —  Undue  Influence  by  Child 

132.  —  Undue  Influence  by  Husband 

133.  —  Undue  Influence  by  Wife 

134.  —  Bethrothed  Persons 

135.  —  Confidential  Business  Relations  Generally 

136.  —  Attorney  and  Client 

137.  —  Physician  or  Nurse  and  Patient 

138.  Ratification 

139.  Rights  of  Third  Persons 

140.  Pleading  Undue  Influence 

§  121.  In  General. —  Undue  influence  is  generally  understood  to 
constitute  the  power  which  one  person  wrongfully  exercises  over 
another  in  attempting  to  control  and  influence  the  action  of  such 
other  person.^  This  influence,  which  is  sometimes  spoken  of  as 
a  species  of  fraud,*  is  equally  effectual  as  duress '  to  overcome  the 
free  agency  or  will  of  a  person ;  and  a  contract,  executed  or  execu- 
tory, to  which  a  person  so  influenced  gives  apparent  consent  may 
be  avoided  at  his  option.*  As  a  general  rule,  whenever  a  person 
is  80  situated  as  to  exercise  a  controlling  influence  over  the  will, 
conduct  and  interests  of  another,  contracts  then  made  will  be  set 
aside  even  on  slight  evidence  of  the  improper  exercise  of  such 
influence,*  as  where  an  aged  person,  though  not  mentally  unsound, 

1.  Stout  T.  Smith,  (188S)  98  N.  Y.  4.  Sears  v.  Shafer,  (1852)  6  N.  Y. 

25,  30.  268,  affirming  1  Barb.  408;  IngersoU 

1  In  re  Smith,    (1884)    96  K.  Y.  v.  Roe,    (Sup.    1873)    65   Barb.   346. 

516.     See  infra,  section   141  et  seq..  See  also  cases  cited  throughout  this 

as  to  fraud  generally.  chapter  generally. 

8,  See  supra,  section  90  et  seq.,  as  5.  Sears  v.  Shafer,   (1852)   6  N.  Y. 

to  the  effect  of  duress.  268,  affirming  1  Barb.  408;  Anderson 

[IMl 
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is  uadoly  influenced  to  make  a  gift  or  a  conveyance  for  an  in- 
adequate consideration  to  a  near  relative.*  "  The  principle,"  says 
Brown,  J.,  "  which  appears  to  underlie  all  of  this  class  of  cases 
is  that  whenever  a  party  is  so  situated  as  to  exercise  a  controlling 
influence  over  the  will,  conduct  and  interest  of  another,  contracts 
thus  made  will  be  set  aside.  "^  To  warrant  the  granting  of  relief 
the  coercion  need  not  amount  to  legal  duress,*  nor  is  it  necessary 
that  a  case  of  fraud  be  established  independent  of  the  confidential 
relation  of  the  parties  to  the  transaction.  ' '  In  this  class  of  cases, ' ' 
says  Everett,  J.,  quoting  with  approval  from  Story's  Equity  Juris- 
prudence, §  307,  "  there  is  often  found  some  intermixture  of  deceit, 
imposition,  overreaching,  unconscionable  advantage  or  other  mark 
of  direct  and  positive  fraud.  But  the  principle  upon  which  courts 
of  eqmty  act  in  regard  thereto  stands,  independent  of  any  such 
ingredients,  upon  a  motive  of  public  policy.  These  courts  will 
therefore  often  interfere  in  such  cases,  where,  but  for  such  peculiar 
relations,  they  would  wholly  abstain  from  granting  relief,  or  grant 
it  in  a  very  modified  and  abstemious  manner. ' '  • 

§  122.  By  Whom  Undue  Influence  Eserdsed. —  To  invalidate  a 
conveyance  or  transfer  of  property  for  undue  influence  it  need  not 
be  made  directly  to  the  person  exercising  such  influence  over  the 
grantor.  It  is  sufficient  if  it  is  made  in  fact  for  the  benefit  of  such 
person  or  if  the  grantee  or  transferee  is  not  a  bona  fide  purchaser 
for  value.*'  Thus  where  the  plaintiff,  while  entertaining  a  caller, 
was  taken  aside  by  her  husband,  who  appealed  to  her  to  deed 
certain  property  to  the  defendant,  with  the  assurance  that  it  was 
a  mere  matter  of  form  and  that  if  it  were  done  money  would  be 
advanced  to  aid  his  firm  in  extricating  themselves  from  embarrass- 
ment, and  in  pursuance  of  this  unexpected  appeal  the  plaintiff 
conveyed  the  property;  but  in  fact  the  conveyance  was  to  serve 
as  security  for  an  existing  indebtedness  of  the  firm, —  it  was  held 
that  the  deed  was  procured  by  undue  influence  and  should  be  set 

V.  Carter,  (Sup.  1897)  24  App.  Div.  (1889)   116  N.  Y.  606,  613,  27  SUte 

462,  49  N.  Y.   S.   255,  affirmed   165  Bep.  733,  23  N.  E.  7. 

N.  Y.  624mein.,  69  N.  E.  1118;  Inger-  8.  Eadie   t.    SHmmon,    (1862)     26 

soil  v.  Roe,  (Sup.'  1873)  65  Barb.  346.  N.  Y.  9,  12. 

e.  Anderson  v.  Carter,  (Sup.  1897)  9.  Bergen,  v.  Udall,  (Sup.  1858)  31 

24  App.  Div.  462,  49  N.  Y.  S.  255,  Barb.  9,  21. 

affirmed  165  N.  Y.  624  mem.,  59  N.  E.  10.  Bergen   v.   UdaU,    (Sup.'  1858) 

1118    (conveyance   by   aged   aunt   to  31  Barb.  9;  Sistare  v.  Hecksher,  (Sup. 

nephew  in  consideration  of  support).  G.   T.   1892)    46  State  Rep.   699,   18 

7.  Adams    v.    Irving    Nat.    Bank,  N.  Y.  9.  476. 
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aside,  although  the  defendant  did  not  aathorise  the  hosband  to 
make  the  representations  or  procure  the  deed  in  said  nuinner  and 
did  not  known  of  it." 

§  123.  What  Constitutes  Undue  Influence  Generallj.— It  is 
impossible,  it  is  said,  to  describe  or  define  with  precision  what 
undue  influence  really  is ;  what  the  quality  or  extent  of  the  pow«f 
of  one  mind  over  another  must  be  to  make  it  undue  influence  in 
the  eyes  of  the  law."  It  is  not  every  influence  brought  to  bear  on 
a  person  which  the  law  denounces."  The  influence  which  the  law 
repudiates  is  undue  influence,  denominated  "  undue  "  because  it 
is  unrighteous,  illegal,  and  designed  to  perpetrate  a  wrong.  It 
must  amount  to  fraud  or  coercion.  The  person  over  whom  the 
influence  is  exerted  must  be  in  a  sense  overreached  and  deceived 
by  some  false  representation  or  stratagem,  or  by  coercion,  physical 
or  moral.^'  The  influence  must  not  be  such  as  arises  from  grati- 
tude, esteem  or  affection,"  as  where  a  voluntary  transfer  of  prop- 
erty is  made  by  an  aged  man,  without  children,  to  a  woman  of 
nnimpeached  character,  who  devoted  herself  assiduously  to  his 
comfort  and  happiness  for  a  number  of  years  preceding  his  death, 
occupying  a  place  somewhat  similar  to  that  of  a  daughter."  *'  The 
idea  cannot  be  too  strongly  emphasized,"  says  Clark,  J.,  "  that  it 
is  no  part  of  the  province  of  the  court,  or  anybody  else,  to  step  in 
and  by  a  judicial  inquiry  and  decision  in  effect  say  what  a  person 
ought  or  ought  not  to  have  done  with  his  property.  In  this  country 
a  man  who  has  industry,  intelligence  and  frugality  enough  to 
accumulate  a  fortune,  has  a  perfect  right  to  dispose  of  it  as  he 
chooses,  provided  of  course  he  is  of  sound  mind,  and  that  whatever 
disposition  he  makes  of  his  property  is  iinderstood  by  him  and  is 
his  free  and  voluntary  act.""    And  as  said  by  Smith,  J.:   "As 

IL  Sistare  v.  Hecksher,    (Bup.  0.  1»16)  02  Misc.  497,  602,  157  K.  Y.  S. 

T.  1892)    46  State  Rep.  699,  18  N.  121,  per  Chester,  J.    See  also  Watoon 

V.  &  475.  V.  Holmes,    (Sup.   Eq.  T.    19U)    80 

U.  Watson  v.  Holmes,    (Sup.   Eq.  Misc.  48,  140  N.  Y.  S.  727. 
T.  1913)   80  Misc.  48,  56,  140  N.  Y.  16.  Lamport    v.     Smedley,     (Sup. 

8.  727.  1913)  156  App.  Div.  516,  140  N.  Y.  S. 

13.  Watson  v.  Holmes,  (Sup.  Eq.  667,  affirmed  213  N.  Y.  82,  106  N.  B. 
T.  1913)   80  Misc.  48,  140  N.  T.  S.  022. 

727.  17.  Watson  v.  Holmes,  (Sup.  Eq.  T. 

14.  Davis  T.  Culver,  (Sup.  G.  T,  1913)  80  Misc.  48,  67,  140  N.  Y.  & 
1855)   13  How.  Pr.  62.  727. 

1«.  RoberU  v.  Uttle,  (Sup.  Tr.  T. 
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between  parties  occapying  no  relation  of  confidence  in  or  towards 
each  other,  or  of  control,  by  reason  of  position,  employment  or 
otherwise,  undue  influence  can  rarely  be  imputed  without  showing 
some  degree  of  fear,  or  threats,  or  advantage  taken  of  position,  or 
unfair  practices  or  persuasion,  involving  in  some  degree  a  species 
of  fraud. ' ' "  Where  one  person  has  promised  to  make  provision 
for  another  who  has  been  assiduous  in  his  devotion  to  the  former's 
comfort  or  happiness,  the  fact  that  the  promisee  repeatedly  reminds 
the  other  of  his  promise  is  no  indication  of  undue  influence." 
On  the  other  hand,  if  one  person,  because  of  his  intimate  associa- 
tion with  another,  uses  his  position  to  subdue  and  control  the  mind 
of  such  other,  then  the  fact  that  they  were  old  friends  and  that 
the  person  alleged  to  have  exercised  the  undue  influence  had  been 
kind  to  the  other  would  not  make  it  any  the  less  a  case  of  undue 
influence.** 

§  124. •  Necessity  for  Oyercoming  Free  Will  or  Agency. — 

Undue  influence,  like  duress,*^  to  afford  ground  for  setting  aside  a 
contract,  gift  or  conveyance,  must  be  such  as  to  overcome  the  free 
agency  of  the  person  alleged  to  have  been  unduly  influenced.** 
"  Influence  to  be  undue  must  be  of  that  dominating  character  that 
overrides  the  will  and  makes  the  instrument  the  act  of  the  person 
exercising  the  influence  rather  than  that  of  the  person  upon  whom 
it  is  exercised. ' '  **  And  as  said  by  Judge  Miller  in  a  case  involving 
a  will  alleged  to  have  been  executed  as  the  result  of  undue  influence, 
but  which  is  regarded  as  equally  applicable  to  transactions  inter 
vivos:  "  It  must  be  shown  that  the  influence  exercised  amounted 
to  a  moral  coercion,  which  restrained  independent  action  and 
destroyed  free  agency,  or  which,  by  importunity  which  could  not 
be  resisted,  constrained  the  testator  to  do  that  which  was  against 
his  free  will  and  desire,  but  which  he  was  unable  to  refuse  or 
too  weak  to  resist.  It  must  not  be  the  promptings  of  affection; 
the  desire  of  gratifying  the  wishes  of  another;  the  ties  of  attach- 

18.  Eadie  v.  Slimmon,  (1862)  29  1005)  102  App.  Div.  383,  92  N.  Y.  S. 
N.  Y.  9,  11.  601 ;     Decker    v.    Waterman,     (Sup. 

19.  Lamport  v.  Smedley,  (Sup.  1876)  67  Barb.  460;  Watson  v. 
1913)  155  App.  Div.  616,  140  N.  Y.  S.  Holmes,  (Sup.  Eq.  T.  1913)  80  Misc. 
667,  affirmed  213  N.  Y.  82,  106  N.  E.  48,  140  N.  Y.  S.  727;  Roberts  v. 
922.  Little,    (Sup.  Tr.  T.   1915)    92  Misc. 

aO.  Watson  v.  Holmes,  (Sup.  Eq.  T.  497,  502,  157  N.  Y.  8.  121. 
1913)  80  Misc.  48,  14Q  N.  Y.  8.  727.  88.  Roberts  v.  Little,   (Sup.  Tr.  T. 

SI.  See  supra,  section  99.  1916)  92  Misc.  497,  602,  167  N.  Y.  a 

9i,  Abealon    v.     Sickinger,     (Sup.  121,  per  Chester,  J. 
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ment  arismg  from  coiusanguinity,  or  the  memory  of  kind  acts  and 
friendly  offices,  but  a  coercion  produced  by  importunity,  or  by  a 
silent,  resistless  power  which  the  strong  will  often  exercises  over 
the  weak  and  infirm,  and  which  could  not  be  resisted,  so  that  the 
motive  was  tantamount  to  force  or  fear."**  On  the  other  hand, 
no  matter  how  slight  the  influence  may  be,  if  it  destroys  the  free 
agency  of  the  person,  it  destroys  also  the  act  or  acts  that  came 
from  it,  which  are  the  result  of  it.*° 

§  125.  Weakness  of  Mind. —  In  many  of  the  cases  in  which 

charges  of  undue  influence  are  involved  the  element  of  mental 
weakness  on  the  part  of  the  person  alleged  to  have  been  so 
influenced  also  appears.  Though  in  these  cases  the  mental  weak- 
ness has  not  reached  the  stage  rendering  the  person  incapable  to 
contract,  it  is  a  material  consideration  in  determining  whether  in 
fact  his  contract  was  the  result  of  undue  influence.**  "  When  one 
of  the  parties  to  the  transaction,"  says  Burr,  J.,  "is  physically 
weak,  and  his  mental  condition  is  such  that  control  is  comparatively 
easy,  either  because  of  extreme  dependence  or  through  fear  of 
resistance,  while  the  other  is  physically  and  mentally  strong,  less 
evidence  in  the  way  of  acts  or  conduct  indicating  domination  of  the 
weaker  by  the  stronger  will  be  sufficient  than  if  no  such  disparity 
exists."*'  Even  in  such  cases,  however,  there  must  be  some  evi- 
dence that,  either  by  importunities  which  could  not  be  resisted,  or 


S4.  Children's  "Aid    Soc.   v.    Love- 
ridge,  (1887)  70  N.  y.  387,  394. 

U.  WaUon  v.  Hohnes,  (Sup.  Eq.  T. 
1913)  80  Misc.  48,  140  N.  Y.  8.  727. 

ML  Oreen  v.  Rowortb,  (1889)  113 
N.  Y.  402,  23  State  Rep.  149,  21  N. 
E.  165;  Barnard  t.  Oants,  (1893) 
140  N.  y.  249,  55  State  Sep.  541, 
35  N.  E.  430,  affinning  50  State  Rep. 
«74,  21  N.  Y.  S.  349;  Haves  v.  Kerr, 
(Sup.  1897)  19  App.  Div.  91,  45  N. 
r.  8.  1050;  Baboock  v.  Clark,  (Sup. 
1903)  79  App.  Div.  502,  80  N.  Y.  S. 
471;  Hunter  v.  McCammon,  (Sup. 
1907)  119  App.  Div.  328,  104  N.  Y. 
&  402;  Belden  v.  Belden,  (Sup. 
1910)  139  App.  Div.  437,  124  N.  Y. 
8.  225;  Adams  T.  Luce,  (Sup.  1917) 
181  App.  Div.  232,  170  N.  Y.  S.  172; 
Piatt  V.  putt,  (Sup.  1873)  2  niomp. 


&  C.  25,  affirmed  58  N.  Y.  646;  Sweet 
T.  Bean^  (Sup.  1874)  67  Barb.  91, 
3  Tbomp.  &  C.  772;  Fisher  v.  Fisher, 
(Sup.  G.  T.  1890)  5  Silv.  Sup.  Ct. 
459,  30  State  Rep.  363,  »  N.  Y.  S. 

4,  afSrmed  129  N.  Y.  654,  42  State 
Rep.  100,  29  N.  E.  951,  3  Silv.  Ct. 
App.  640,  22  Civ.  Pra  48;  Swan- 
strom  V.  Day,  (Sup.  Sp.  T.  1905)  46 
Misc.  311,  93  N.  Y.  S.  192,  affirmed 
101  App.  Div.  609  mem.,  92  N.  Y. 
3.  1147;  Barnes  v.  Waterman,  (Sup. 
Sp.  T.  1907)  54  Misc.  392,  104  N.  Y. 

5.  685.  affirmed  129  App.  Div.  929 
mem.,  114  N.  Y.  S.  1118;  Schanck  r. 
Hooper,  (Sup.  Sp.  T.  1916)  160  N. 
Y.  S.  627. 

S7.  Cooke  V.  Biggins,  (Sup.  1912) 
162  App.  Div.  204,  136  N.  Y.  S.  641. 
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by  deception,  fraud,  or  other  improper  means,  the  instroments 
attacked  do  not  express  or  are  contrary  to  the  real  wish  and  intent 
of  the  party  executing  them  or  directing  their  execution.** 

§  126.  Proof  of  Undue  Influence  Generally. —  Undue  influence 
may  be  proved  by  circumstantial  as  well  as  direct  evidence.  It  is 
not  always  revealed  in  words  but  must  necessarily  be  gathered 
from  acts,  circmnstances  and  the  result  of  the  relation  of  the 
parties.**  It  cannot  be  inferred,  however,  from  opportunity  and 
interest  alone ;  it  must  be  proved  by  acts  tending  to  show  its  actual 
exercise.**  **  Inclination  to  take  advantage  of  another  and  oppor^ 
tunity  to  do  so  are,"  says  Burr,  J.,  "  important  factors  to  be  con- 
sidered. But  inclination  and  opportunity  are  not  sufficient  unless 
there  is  also  evidence  that  would  warrant  the  conclusion  that  the 
inclination  had  been  followed  and  the  opportunity  embraced."** 
Unless  the  relation  of  the  parties  is  of  such  a  confidential  nature 
as  to  give  rise  to  a  presumption  of  undue  influence,**  the  burden 
of  proving  a  charge  of  such  influence,  even  in  case  of  a  voluntary 
gift  or  conveyance,  is  on  the  party  alleging  it."  As  said  by  Spring, 
J.:  "  Before  the  burden  of  proof  is  ever  shifted  and  the  onus 
cast  upon  the  defendant  to  clear  himself  from  an  imputation, 
resting  upon  him,  the  evidence  must  show  unmistakably  that  the 
peimtn  charged  not  only  bears  a  close  relation  to  the  one  he  is 
suspected  of  defrauding,  but  other  facts  are  essential;  that  the 
one  influenced  is  suffering  from  mental  impairment  and  that  he 
has  been  subservient  to  the  over-mastering  will  power  of  the  person 

aa.  Cooke  V.  HiggiuB,  (Sup.  1912)  N.  Y.  1.  126  N.  E.  267,  reversing  187 

162  App.  Div.  204,  136  N.  Y.  S.  641.  App.   Div.  889  mem.,    174  N.   Y.  S. 

S8.  Schanck  v.  Hooper,    (Sup.  Sp.  900;   Doheny   v.   Lacy,    (Sup.    1899) 

T.  1916)    160  N.  Y.  S.  627.  42  App.  Div.  216,  230,  59  N.  Y.  S. 

30.  Cooke  V.  Higgins,  (Sup.  1912)  724,  affirmed  168  N.  Y.  213,  61  N.  E. 
162  App.  Div.  204,  136  N.  Y.  S.  641;  265;  Murphy  v.  Fay,  (Sup.  Wll) 
Roberts  v.  Little,  (Sup.  Tr.  T.  19vl5)  147  App.  Div.  674,  132  N.  Y.  S.  574; 
92  Misc.  497,  602,  167  N.  Y.  S.  121;  Cooke  y.  Higgina,  (Sup.  1912)  152 
Callery  v.  Miller,  (Sup.  Q.  T.  1888)  App.  Dir.  204,  136  N.  Y.  S.  941  j 
16  State  Rep.  437,  1  N.  Y.  S.  88,  28  Wataon  v.  Holmes,  (Sup.  Eq.  T. 
Wkly.  Dig.  462.  See  also  Cudney  v.  1913)  80  Misc.  48,  140  N.  Y.  S.  727; 
Cudney,  (1877)  68  N.  Y.  148  (a  will  Roberts  v.  Little,  (Sup.  Tr.  T.  1915) 
case).  92    Misc.    497,    157    N.    Y.    S.    121, 

31.  Cooke  V.  Higgins,  (Sup.  1912)  affirmed  179  App.  Dir.  961  mem.,  165 
152  App.  Div.  204,  208,  136  N.  Y.  N.  Y.  S.  1110;  Callery  v.  Miller 
S.  641.  (Sup.  G.  T.  1888)  16  State  Hep.  437, 

32.  See  the  following  sections.  1  N.  Y.  S.  88. 

33.  Davin    v.    Isman,     (1920)     228 
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accused."**  It  has  been  said  that  the  proof  must  be  clear  and 
satisfactory,  and  that  evidence  which  raises  a  mere  suspicion  is 
not  sofKcient,'^  and  if  the  finding  of  the  jury  or  the  trial  court 
upholding  a  charge  of  undue  influence  is  clearly  against  the  weight 
of  the  evidence,  an  appellate  court  ^ould  not  hesitate  to  set  it 
aside.**  The  fact  that  the  instrument  in  question  was  drawn  by 
a  reputable  attorney,  selected  by  the  person  alleged  to  have  been 
unduly  influenced,  under  his  or  her  direction  and  without  any 
apparent  participation  by  the  one  alleged  to  have  exercised  such 
influence,  is  considered  a  material  consideration  showing  the 
absence  of  undue  influence.*^  On  the  other  hand,  in  case  of  a 
voluntary  conveyance  or  gift,  the  fact  that  the  instrument  of 
transfer  was  prepared  at  the  instance  of  the  grantee  or  donee, 
and  that  the  grantor  or  donor  was  unadvised  by  counsel,  is  re- 
garded a  material  consideration  in  the  establishment  of  a  charge 
of  undue  influence.**  Whatever  presumption  of  undue  influence 
may  arise  in  ease  of  a  conveyance  between  persons  standing  in 
a  confidential  relation  must  of  necessity  be  greatly  weakened  where 
a  long  time  has  elapsed  before  the  deed  is  attacked  in  court.'* 
Where  donations  claimed  to  have  been  obtained  through  undue 
influence  are  numerous  and  extend  over  a  considerable  period  of 
time  and  up  to  the  date  of  the  death  of  the  donor,  it  does  not 


S4.Doheiiy  v.  Lacy,  (Sup.  1899) 
42  App.  DiT.  218,  230,  59  N.  Y.  8. 
724. 

S5.  Watson  T.  Holmes,  (Sup.  Eq. 
T.  1913)  80  Misc.  48,  58,  140  N.  Y. 
S.  727.  S««  also  La  Tourette  v.  La 
Tourette,  (Sup.  1900)  54  App.  Div. 
137,  138,  66  N.  Y.  S.  430;  Cooke  v. 
Hi^^,  (Sup.  1912)  152  App.  Div. 
204,  207,  136  N.  Y.  S.  «41;  Gallery 
T.  MUler,  (Sup.  G.  T.  1888)  1« 
State  Bep.  436,  440,  1  K.  Y.  S.  88. 

16.  Lamport  v.  Smedley,  (Sup. 
1913)  165  App.  Div.  616,  140  N.  Y. 
8.  667,  affirmed  213  N.  Y.  82,  106 
K.  K  922;  Parish  v.  Juckett,  (Sup. 
1913)  157  App.  Div.  27,  11  Mills 
W,  141  N.  Y.  S.  973}  Lefu^y  v. 
LefttTgy,  (Sup.  1918)  183  App.  Div. 
502,  169  N.  Y.  S.  970. 

S7.  Lamport  v.  Smedley,  (Siq>. 
1913)  165  App.  Div.  516,  140  N.  Y. 
8.  667,  affirmed   213  N.  Y.  82,  106 


N.  E.  922;  Gabriel  v.  Gabriel,  (Sup. 
Sp.  X.  1913)  79  Misc.  346,  10  Mills 
341,  139  N.  Y.  S.  778,  affirmed  160 
App.  Div.  901  mem.,  144  N.  Y.  S. 
1117;  Watson  v.  Holmes,  (Sup.  Eq. 
T.  1913)  80  Misc.  48,  62,  140  N.  Y. 
S.  727;  Roberts  v.  Little,  (Sup.  Tr. 
T.  1916)  92  Misc.  497,  157  N.  Y.  S. 
121,  affirmed  179  App.  Div.  961  mem., 
165  N.  Y.  S.  1110;  Gallery  v.  Miller, 
(Sup.  G.  T.  1888)  16  State  Rep.  436, 
437,  1  N.  Y.  S.  88;  Davis  v.  Culver, 
(Sup.  6.  T.  1855)   13  How.  Pr.  62. 

38.  Sears  v.  Shafer,  (Sup.  1847) 
1  Barb.  408,  affirmed  6  N.  Y.  268. 
See  also  Kinner  v.  Corning,  (Sup. 
1914)  163  App.  Div.  810,  149  N.  Y. 
S.  237. 

38.  Gabriel  v.  Gabriel,  (Sup.  Sp. 
T.  1913)  79  Misc.  346,  10  Mills  341, 
139  N.  Y.  S.  778,  affirmed  160  App. 
Div.  901  mem.,  144  N.  Y.  S.   1117. 
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follow,  from  the  fact  that  the  later  donations  were  the  result  of 
undue  influence,  that  the  earlier  gifts  were  also  the  result  of  such 
an  influence.** 

§  127.  Oonfldeiitial  and  Fiduciary  Belatioiis  Oenenlly. — ^Where 
confidential  and  fiduciary  relations  exist  between  the  parties,  a 
court  of  equity  will  closely  scrutinize  transactions  inter  vivos  for 
evidences  of  undue  influence  and  fraud."  "A  court  of  equity," 
says  Oridley,  J.,  "  interposes  its  benign  jurisdicticm  to  set  aside 
instruments  executed  between  persons  standing  in  relations  of 
parent  and  child,  guardian  and  ward,  physician  and  patient, 
solicitor  and  client,  and  in  various  other  relations  in  which  one 
party  is  so  situate  as  to  exercise  a  controlling  influence  over  the 
will  and  conduct  find  interests  of  another."**  And  where  con- 
fidential relations  are  shown  to  exist  it  is  incumbent  on  the  person 
taking  securities,  or  making  contracts  inuring  to  his  benefit,  to 
show  that  the  transaction  is  just  and  fair  and  that  he  has  derived 
no  unfair  advantage  from  his  confidential  or  fiduciary  relation.** 


40.  Watson  T.  Holmes,  (Snp.  Eq. 
T.  1913)  80  Misc.  48,  140  N.  Y.  S. 
727. 

41.  Fiaher  t.  Bishop,  (1888)  106 
N.  Y.  25,  19  State  Rep.  4«6,  14  N.  E. 
331,  aflSrming  3d  Hun  112;  Rosevear 
T.  Sullivan,  (Sup.  MOO)  47  App. 
Div.  421,  62  N.  Y.  S.  447;  Babcock 
V.  Clark,  (Sup.  1903)  79  App.  Div. 
502,  80  N.  Y.  S.  471;  Sears  v. 
Shafer,  (Sup.  1847)  1  Barb.  408,  af- 
firmed 6  N.  Y.  268  (voluntary  con- 
veyance by  a  sister,  enfeebled  in 
mind,  to  brothers  who  were  also  her 
confidential  advisers) ;  Bergen  v. 
Udall,  (Sup.  1858)  31  Barb.  9;  Sweet 
v.  Bean,  (Sup.  1874)  67  Barb.  91,  3 
Thomp.  &  C.  772;  Ross  v.  Ross,  (Sup. 
1876)    6  Hun  80. 

4S.  Sears  v.  Shafer,  (1852)  6  N. 
Y.  268,  271.  See  also  Boss  v.  Ross, 
(Sup.  1875)  6  Hun  80. 

43.  Sears  v.  Shafer,  (1852)  6  N. 
Y.  268,  271;  Nesbit  v.  Lockman,. 
(1866)  34  N.  Y.  167;  Cowee  v.  Cor- 
nell, (1878)  75  N.  Y.  91,  99;  In  re 
Smith,  (1884)  95  N^Y.  516;  Fisher 
v.  Bishop,  (1888>-W8  N.  Y.  26,  13 
SUte  Rep.  466,  l^^N"!  E.  531;  Green 
v.  Roworth,    (1889)'   113  N.  Y.   462, 


23  State  Rep.  149,  £1  N.  E.  165, 
affirming  3  State  Rep.  568;  Barnard 
V.  Gantz,  (1893)  140  N.  Y.  249,  65 
State  Rep.  541,  35  N.  E.  430,  affirm- 
ing 50  State  Rep.  674,  21  N.  Y.  S. 
349;  Ten  Eyck  v.  Whitbeck,  (1808) 
156  N.  Y.  341,  50  N.  E.  963,  revers- 
ing 91  Hun  636  mem.,  70  State  Rep. 
672,  36  N.  Y.  S.  1013;  Adee  v.  Hal- 
lett,  (Sup.  1896)  3  App.  Div.  306, 
73  State  Rep.  754,  38  N.  Y.  S.  273; 
Alarden  v.  Dorthy,  (Sup.  1896)  12 
App.  Div.  176,  42  N.  Y.  S.  834;  Hayes 
V.  Kerr,  (Sup.  1897)  10  App.  Div. 
91,  45  N.  Y.  6.  1050;  Snook  v.  Sul- 
livan, (Sup.  1900)  53  Ai^.  Div.  602, 
66  N.  Y.  S.  24,  reversing  25  Misc. 
678,  65  N.  Y.  S.  1073,  and  affirmed 
167  N.  Y.  536  mem.,  60  N.  E.  1120; 
Hunter  v.  4IcCammon,  (Sup.  1907) 
119  App.  Div.  326,  104  N.  Y.  8.  402; 
Belden  v.  Belden,  (Sup.  1910)  139 
App.  Div.  437,  124  N.  Y.  S.  226; 
Parish  v.  Jackett,  (Sup.  1911)  147 
App.  Div.  424,  131  N.  Y.  S.  716; 
Lefurgy  v.  Lefutgy,  (Sup.  1918)  183 
App.  Div.  602,  169  N.  Y.  S.  970;  Piatt 
V.  Piatt,  (Sup.  1873)  2  Thomp.  &  C. 
25,  affirmed  58  N.  Y.  &46;  Ross  v. 
Rose,   (Sup.  1876)    S  Hun  80;   Caae 
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"Dealings  between  parties  thus  situated,"  says  Andrews,  J., 
"  resulting  in  a  benefit  conferred  upon  or  an  advantage  gained 
by  the  one  holding  the  dominating  situation,  naturally  excite 
suspicion,  and  when  the  situation  is  shown,  then  there  is  cast  upon 
the  party  claiming  the  benefit  or  advantage  the  burden  of  relieving 
himself  from  the  suspicion  thus  engendered,  and  of  showing  either 
by  direct  proof  or  by  circumstances  that  the  other  party  acted 
without  restraint  and  under  no  coercion,  or  any  pressure  direct 
or  indirect,"  of  the  party  benefited.  This  rule  does  not  proceed 
upon  a  presumption  of  the  invalidity  of  the  particular  trans- 
action, without  proof.  The  proof  is  made  in  the  first  instance 
when  the  relation  and  the  personal  intervention  of  the  party 
claiming  the  benefit  is  shown.  The  law  is  not  so  impracticable  as  to 
refuse  to4ake  notice  of  the  influence  of  greed  and  selfishness  upon 
human  conduct,  and  in  the  case  supposed  it  wisely  interposes  by 
adjusting  the  quality  and  measure  of  proof  to  the  circumstances, 
to  protect  the  weaker  party  and,  as  far  as  may  be,  to  make  it 
certain  that  trust  and  confidence  have  not  been  perverted  or 
abused."  **  The  presumption  of  undue  influence  may  be  overcome 
by  circumstantial  evidence,  and  an  appellate  court  should  not 
hesitate  to  set  aside  a  finding  of  undue  influence  based  on  such  a 
presumption,  where  the  surrounding  circumstances  clearly  show 
that  no  such  influence  was  in  fact  used,  as  where  a  gift  is  attacked 
after  the  death  of  the  donor  and  the  evidence  clearly  shows  that 
the  donee,  though  occupying  a  fiduciary  relation  to  the  donor,  was  a 
favorite  cousin,  and  in  fact  the  only  one  who  showed  any  affection 
for  or  solicitude  as  to  the  welfare  of  the  donor.** 

§  128. Particular  Relations  Considered  Generally. —  The 

rule  requiring  a  person  occupying  a  confidential  relation  to  another 
to  show  that  a  transaction  is  free  from  fraud  and  undue  influence 

T.  Caw,  (Sup.  1888)  49  Hun  83,  17  fluence.     In  re  Smith,   (1884)  96  N. 

6Ut«  Rep.  313,  1  N.  Y.  8.  714;  Fisher  Y.  518,  623. 

T.  Fisher,   (Sup.  G.  T.  1890)    5  Silv.  44.  In  re  Smith,   (1884)   95  N.  Y. 

Sop.  C!t.  459,  30  State  Bep.  363,  9  616,  622.     This  statement  has  been 

N.  Y.  S.  4,  affirmed  129  N.  Y.  664,  frequently  quoted  with  approval.   See 

42  State  Rep.   100,  29  N.  E.  951,  3  for     instance     Oreen     v.     Roworth, 

Silv.  a.  App.  640,  22  Civ.  Pro.  48;  (1889)   113  N.  Y.  462,  470,  23  State 

Tncker  v.  Dean,   (Sup.  G.  T.  1886)  Rep.  149,  21  N.  E.  165;  Barnard  v. 

21  WUy.  Dig.  619.  Gantz,    (1893)    140   N.   Y.   249,   267, 

This  rule,  it  seems,  is  applied  only  66  State  Rep.  641,  35  N.  E.  430. 

to  eases  of  transactions  inter  vivos  45.  Lefurgy     t.     Lefurgy,      (Sup. 

•■  distinguished   from  wills   alleged  1918)  183  App.  Div.  602,  169  N.  Y.  S. 

to  have  heen  the  result  of  undue  in-  070. 
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"  is  not  limited,"  says  Ruger,  C.  J.,  "to  cases  of  attorney  and 
client,  guardian  and  ward,  trustee  and  cestui  que  trust,  or  other 
similar  relations,  but  it  holds  good  wherever  fiduciary  relations 
exist  and  there  has  been  a  confidence  reposed  which  invests  the 
person  trusted  with  an  advantage  in  treating  with  the  person  so 
confiding  "**  —  as  where  the  relation  was  that  of  stepfather  and 
stepson,  the  latter  acting  to  a  considerable  extent  as  the  stepfather's 
confidential  business  manager  and  adviser,*^  or  that  of  an  asred 
and  feeble-minded  aunt  and  a  nephew  who  acted  as  her  confidential 
business  adviser;*'  where  a  niece  by  marriage  received  from  her 
aged,  weakminded  aunt,  who  lived  with  her,  a  transfer  of  all  her 
property;**  where  an  aged,  weakminded  woman  shortly  before 
her  death  conveyed  her  property  to  a  sister,  with  whom  she  resided, 
and  to  the  sister's  children ;  '<*  and  where  an  aged  and  feeble-minded 
woman  transferred  practically  all  her  property,  in  consideration 
of  future  support,  to  a  charitable  institution  which  had  assumed 
charge  of  her.^  In  another,  case  the  plaintiffs,  a  man  eighty 
years  old,  enfeebled  by  age  and  infirmity  both  in  mind  and  body, 
and  his  wife  who  was  in  a  similar  condition  from  recent  illness, 
conveyed  a  farm  worth  $6,500,  and  surrendered  personal  property 
of  the  value  of  $1,500,  to  the  defendant,  who  had  lived  with'  them 
for  many  years  and  had  their  confidence,  on  the  understanding 
that  the  defendant  should  pay  their  debts,  amounting  to  $1,500,  , 
and  support  them  during  their  lives.  The  deed  contained  a 
reservation  of  the  use  of  the  farm  for  life  to  the  grantors  or  the 
survivor,  but  there  was  no  covenant  by  the  grantee  to  pay  the 
debts  or  support  the  grantors.  The  deed  was  prepared  under  and 
by  the  direction  of  the  defendant,  the  plaintiffs  taking  no  counsel 
in  regard  to  the  propriety  of  the  arrangement.  The  referee  found 
that  the  defendant  fraudulently  took  advantage  of  the  condition, 
of  the  husband's  mind  to  induce  him  to  make  the  conveyance  and 

M.  Fisher   v.   Bishop,    (1888)    108  951,   3   Silv.    Ct.   App.   640,   22   Civ. 

N.  Y.  26,  13  State  Rep.  466,  15  N.  E.  Pro.  48;    Crousque  v.  Quinn,    (Com. 

331.  PI.  Sp.  T.  1877)    14  Abb.  N.  Gas.  » 

47.  Ten  Eyclc  v.  Whitbeclc,  (1898)  note. 

156  N.  Y.  341,  50  N.  E.  963,  reversing  49.  Schanlc  v.  Hooper,  (Sup.  Sp.  T. 

91  Hun  636  mem.,  70  State  Rep.  672,  1916)   160  N.  Y.  S.  627. 

35  N.  y.  S.  1013.  60.  Lvon  v.   Bailey,    (Sup.  Tr.  T. 

48.  Fisher  v.  Fisher,    (Sup.  G.   T.  1911)    130  N.  Y.  S.  816. 

1890)   5  Silv.  Sup.  Ct.  459,  30  State  61.  McCormick     v.     St.     Joseph's 

Rep.  363,  9  N.  Y.  S.  4,  affirmed  129      Home,    (Sup.  Sp.  T.   1899)    26  Misc. 
N.  Y.  664,  42  State  Rep.  100,  29  N.  E.      36,  55  N.  Y.  S.  224. 
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surrender  the  personal  property,  and  did  in  fact  obtain  the  deed 
from  him  by  fraad  and  nndue  influence.  It  was  held  that  these 
findings  were  supported  by  the  evidence,  and  warranted  a  judg- 
ment setting  the  deed  aside  for  fraud  and  undue  influence."  It 
may  become  a  question  for  the  jury  whether  the  relation  of  the 
parties  was  of  such  a  confidential  nature  as  to  place  one  of  them 
in  a  position  so  as  to  exercise  a  controlling  influence  over  the  other 
and  give  rise  to  the  presumption  of  undue  influence  requiring  the 
one  occupying  such  position  to  show  that  the  transaction  was  free 
from  fraud  and  undue  influence.^  In  case  of  a  gift  no  presumption 
of  undue  influence  arises  from  the  mere  fact  that  both  the  donor 
and  the  donee  were  spiritualists.  "  Spiritualism,"  says  Clark,  J., 
"  is  simply  a  form  of  religious  belief,  and  what  a  person's  religious 
views  may  be  should  not  be  inquired  into  in  a  judicial  proceed- 
ing. ...  So  far  as  this  case  is  concerned,  B.  's  religious  views  must 
not  be  permitted  to  be  controlling.  It  is  no  more  than  just  that 
they  lie  buried  with  him,  and  the  mere  fact  that  he  and  defendant 
were  spiritualists,  and  that  at  some  time  they  had  had  seances 
and  communications  with  spirits,  as  they  believed,  will  not  justify 
the  inference  that  such  belief  was  the  inducing  cause  for  the  trans- 
fers in  question."" 

§  129. Bemote  Family  or  Business  Belations. —  The  law 

will  not  raise  a  presumption  of  undue  influence  from  the  ordi- 
nary relation  of  the  parties  in  the  business  world  or  in  the  more 
remote  family  connection.  The  question  as  to  parties  so  situ- 
ated is  a  question  of  fact  dependent  on  the  circumstances  in  each 
case.*    Thus  the  relation  between  brothers  or  sisters  is  not  itself 

St.  Sweet  V.  Bean,  (Sup.  1874)   67  68.  Dohenj   v.    Lacy,    (1901)     168 

Barb.  91,  3  Thomp.  &  C.  772.  N.   Y.  213,  61   N.  E.   265;   Kelly  v. 

5S.  Babcock  t.  Clark,   (Sup.  1903)  Ashforth,     (Sup.    Sp.    T.    1905)    47 

79  App.  DiT.  602,  80  N.  Y.  8.  471.  Misc.  498,  95  N.  Y.  S.  1004,  affirmed 

In   this   cas«   it   appeared    that   ao  111  App.  Div.  922  mem.,  96  N.  Y.  S. 

aged  and  weak-minded  woman  a  few  1131.      See    also    Stout    v.     Smith, 

days   before    her    death    transferred  (1885)    98    K.    Y.    26;    IngersoU   t. 

all  her   property,    including   moneys  Weld,  (Sup.  1006)  103  App.  Div.  554, 

in  bank,  to  the  defendant  In  conaid-  03  N.  Y.  S.  291. 

eration  of  his  agreement  to  support  The  legal   principles  which  apply 

her  for   life.     Prior  to  such   agree-  to  persons  not  standing  in  a  strictly 

ment  the  defendant  had  acted  as  the  confidential  relation  are  summarized 

agent  of  the  woman  and  had  provided  in    the    leading   case    of    Doheny    v. 

for  her  support  with  money  furnished  Lacy,   supra.     Discussing  the   claim 

Um  by  her.  there  alleged  that  the   existence  of 

64.  Watson  v.  Holmes,  (Sup.  E!q.  T.  confidential  business  relations  throws 

1913)  80  Misc.  48,  140  N.  Y.  S.  727.  on    the    defendant    the    burden    of 

11 
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such  as  to  raise  any  presomption  of  xindue  influence  by  one  over 
the  other  as  r^ards  a  conv^ance  by  one  to  the  other.5*  And 
where  property  was  transferred  in  trust,  the  income  and  corpus 
of  the  estate,  if  necessary,  to  be  used  for  the  support  of  the  trans- 
feror and  the  residue  to  be  divided  among  his  next  of  kin,  it  was 
held  that  the  fact  that  one  of  the  trustees  was  the  brother  of  the 
transferor  and  as  such  one  of  his  next  of  kin,  and  also  was  the 
agent  for  the  management  of  the  property,  did  not  raise  a  pre- 
sumption of  undue  influence  on  his  part,  especially  where  the 
transferor  for  many  years,  and  in  his  will  as  well,  recognized  the 


proving  tlie  fairness  of  the  «on- 
tract.  Gray,  J.,  in  au'  opinion  con- 
curred in  by  all  the  judges,  says  ( 168 
N.  Y.  222) :  "  Granting  all  that  we 
may  as  to  their  confidential  relations, 
they  would  not  bring  their  dealings 
within  the  operation  of  the  rule, 
which,  upon  equitable  considerations, 
was  adopted  at  common  law  and  is 
invoked  by  the  plaintiffs.  That  rule, 
within  the  cases,  requires  as  a  basis 
for  its  application  that  a  fiduciary 
relation  exist  between  the  parties, 
which  will  give  to  the  one,  in  legal 
presumption,  a  controlling  influence 
over  the  other.  Such  would  be  the 
relation  of  parent  and  child,  guardian 
and  ward,  trustee  and  cestui  que 
trust,  physician  and  patient,  and 
attorney  and  client.  In  these  con- 
fidential relations,  the  situation  of 
the  parties  is  regarded  as  unequal 
and  as  conferring  upon  one  a  certain 
control,  or  domination,  over  the  will, 
conduct,  and  interests  of  the  other. 
Transactions  between  them  are,  there- 
fore, scrutinized  closely  and  presump- 
tions arise  of  their  impropriety,  whidi 
must  be  met  where  an  advantage  is 
derived  by  the  presumably  domi- 
nant party.  .  .  .  The  presumption  i» 
one  born  of  a  relation  of  parties, 
which  would  create  a  situation  of 
more  or  less  dependence  by  one  upon 
the  other.  .  .  .  While  in  the  re- 
lations instanced  this  rule  is  gen- 
erally applied;  it  is  also  extended  to 
other  relations  of  trust,  confidence, 
or  inequality;  but  its  application  will 


then  demand  some  previous  proof  of 
the  trust  and  confidence,  or  of  the 
superiority  on  the  one  side  and  <^  the 
weakness  on  the  other.  The  law  will 
not  presume  it  from  the  ordinary 
relations  between  persons  in  the  busi- 
ness world  or  in  the  family  connec- 
tion. The  question  as.  to  parties  so 
situated  is  a  question  of  fact  de- 
pendent upon  the  circumstances  in 
each  case.  .  .  .  Most  of  the  busi- 
ness relations  between  persons,  in  a 
sense  and  to  a  degree,  rest  upon  con- 
fidence reposed  by  the  one  in  the 
other.  Without  it,  the  commercial 
dealings  of  the  community  would  be 
seriously  restricted.  But  the  com- 
mon law  presumption  of  impropriety, 
or  of  unfairness,  was  not  intended  to 
reach  such  cases;  or  any  cases  ex- 
cept those  where  the  circumstancee 
have  created  what  the  law  regards 
as  a  fiduciary  relation  and  where, 
as  a  safer  general  assiunption,  it 
regards  one  as  the  stronger  party, 
and  therefore  as  bound,  in  every 
transaction  with  the  other,  to  estab- 
lish afiirmatively  its  good  faith  and 
propriety."  This  etatemoit  is  quoted 
with  approval  and  acted  on  in  Kelly 
V.  Ashforth,  (Sup.  Sp.  T.  1905)  47 
Misc.  498,  96  N.  Y.  S.  1004,  affirmed 
111  App.  Div.  922  man.,  96  K.  Y.  8. 
1131. 

S6.  Jones  t.  Jones,  (1893)  137 
N.  Y.  610,  61  State  Rep.  76,  33  N.  E. 
479,  affirming  43  State  Rep.  434,  17 
N.  Y.  S.  905. 
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validity  of  the  trust.*'  On  the  other  hand,  where  it  appeared 
that  a  younger  brother,  sick  and  feeble  and  with  weakened  men- 
tality, was  stripped  of  aU  his  property  by  an  instrument  suggested 
1^^  a  strong  and  dominating  eider  brother  and  drawn  by  the  letter's 
personal  counsel,  it  was  held  that  the  burden  was  on  such  elder 
brother  to  show  the  good  faith  and  fairness  of  the  transaction.** 
And  the  court  seems  to  have  acted  on  a  similar  inference  where 
one  sister  transferred,  during  her  last  illness,  all  of  her  property 
to  another  sister  who  had  assumed,  under  suspicious  circumstances, 
entire  charge  of  her.'*  It  has  been  held  that  the  presumption  of 
undue  influence  does  not  arise  where  the  relation  between  the 
grantor,  a  lawyer,  and  the  grantee,  a  clerk  in  his  employ,  was  that 
of  unde  and  nephew ;  *"  where  the  relation  was  that  of  aunt  and 
nephew,  the  latter  at  the  request  of  the  aunt  sending  to  her  a 
reputable  lawyer  by  whom  the  deed  was  drawn  in  accordance 
with  the  aunt's  direction;"  and  where  the  relation  was  that  of 
aunt  and  nephew  and  it  further  appeared  that  the  aunt  had  lived 
with  the  nephew  for  many  years  as  a  member  of  his  family,  that 
although  she  was  advanced  in  years  her  mental  faculties  were  not 
apparently  impaired,  and  that  the  nephew  sometimes  transacted 
for  her  minor  business  matters.**  It  has  also  been  held  that  there 
was  not  such  a  confidential  relation  between  the  president  of  a 
bank  and  the  cashier,  between  whom  there  were  also  business  rela- 
tions as  well  as  the  relation  of  uncle  and  favorite  nephew,  as  to 
give  rise  to  a  presumption  of  the  exercise  of  undue  influence  by 
the  «ashier  to  seciire  a  very  advantageous  contract  for  the  pur- 
chase of  stock  of  the  bank,  the  attack  on  the  contract  being  made 
after  the  death  of  the  president." 

§  130. Undue  Inflnenoe  by  Parent* — Parents  exercise  over 

children,  and  children  over  parents,  powers  that  govern  their 
actions,  which  we  recognize  as  influence.    If  it  be  a  just  exercise 

57.  Townsend  t.  Allen,  (Sup.  O.  T.  61.  Absalon    t.    Sickinger,     (Sup. 

1881)  36  SUte  Rep.  623,  13  N.  Y.  &  1006)   102  App.  Div.  383,  92  N.  Y.  S. 

73,  afSrmed  126  N.  Y.  646  mem.,  27  601. 

N.  E.  853.  6S.  Boberts  t.  Little,  (Sup.  Tr.  T. 

56.  Belden  t.  Belden,  (Sup.  1910)  1916)    92   Misc.   497,   157   N.   Y.  S. 

139  App.  Div.  437,  124  N.  Y.  S.  226.  121,    affirmed     170    App.    Div.    051 

59.  Rinner  v.  Corning,  (Sup.  1014)  mem.,  165  N.  Y.  S.  1110. 

1«3  App.  Div.  810,  13  Mills  268,  149  63.  Doheny    y.   Lacy,     (1901)     168 

N.  Y.  8.  237.  N.  Y.  213,  61  N.  E.  255,  affirming  42 

•0.  FellowB    V.     Heermans,     (Sup.  App.  Div.  218,  59  N.  Y.  S.  724. 
1870)  4  Lans.  230,  246. 
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of  power,  a  discreet  and  proper  influence,  directed  to  accomplish 
lawful  and  reasonable  ends,  it  is  an  influence  to  which  the  law  will 
take  no  exception,  but  rather  uphold  and  commend.**  In  case  of 
a  voluntary  transfer  or  conveyance  by  a  child  to  his  parent,  while 
a  court  of  equity  will  scrutinize  the  transaction  with  care  for  evi- 
dence of  fraud  or  undue  influence  on  the  part  of  the  parent,  still 
there  is  ordinarily  no  presumption  of  the  exercise  of  such  influence, 
and  in  the  absence  of  any  proof  thereof  the  transfer  should  not  be 
set  aside.**  And  where  it  appeared  that  a  wife,  after  making  a 
will  leaving  a  life  estate  in  her  lands  to  her  husband  and  the 
remainder  to  her  children,  changed  her  mind  as  to  such  dispositicm 
of  her  estate  and  desired  that  her  husband  should  have  the  whole, 
but  failed  to  change  her  will,  and  the  children,  actuated  by  this 
desire  on  the  part  of  their  mother,  conveyed  their  interests  in 
remainder  to  their  father,  the  court  refused  to  set  aside  the  trans- 
action, there  being  no  other  proof  of  fraud  or  undue  influence  on 
the  part  of  the  father.**  On  the  other  hand,  where  a  parent  enriches 
himself  at  the  expense  of  his  child,  soon  after  it  reaches  its  major- 
ity, he  must  ordinarily  show  that  the  child  was  not  unduly  influ- 
enced to  enter  into  the  transaction.*^  "  There  is  no  law,"  says 
Emott,  J.,  "  against  a  child  bestowing  upon  a  parent  any  property 
of  which  she  may  be  the  owner  because  she  loves  him  and  desires 
to  promote  his  interests.  But  there  is  an  inflexible  principle,  both 
of  public  policy  and  private  justice,  which  forbids  a  parent  mak- 
ing use  of  his  influence  or  his  child's  affection  to  impose  upon  her 
mind  a  purpose  of  bounty  to  him.  If  the  design  to  make  the  gift 
originated  in  the  mind  of  the  child,  or  was  at  least  unsuggested 
by  any  agency  of  the  parent,  the  act  is  as  unimpeachable  in  law 
as  it  may  be  laudable  in  morals.  But  if  the  mind  of  the  donor  was 
brought  to  a  purpose  preconceived  by  the  parent  for  his  own  sole 
advantage  by  an  influence  which  she  could  not  escape,  in  the  cir- 
cumstances in  which  she  was  placed,  and  which  is  deliberately 
used  to  effect  such  a  purpose,  then  that  influence  or  its  exercise 

M.  Davis  V.  Culver,    (Sup.  G.  T.  1913)  81  Misc.  431,  143  N.  Y.  S.  67, 

1865)  13  How.  Pr.  62.  affirmed  as  to  this  but  modified  on 

65.  Jurgenscm  t.  Dana,   (Sup.  Sp.  other  grounds  162  App.  Div.  42,  146 

T.  1913)   81  Misc.  431,  143  N.  Y.  S.  N.  Y.  S.  1001. 

67,  affirmed  as  to  tliis  but  modified  67.  Bergen  v.   Udall,    (Sup.   1868) 
on  other  grounds  162  App.  Div.  42,  31  Barb.  9  (voluntary  conveyance  by 
146  N.  Y.  S.  1001.  daughter  to  father  soon  after  reach- 
Be.  Jurgenson  v.  Dana,  (Sup.  Sp.  T.  ing  her  majority). 
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was  ludae  and  improper.  And  in  all  dealings  between  parent  and 
child,  under  such  circumstances,  the  most  scrupulous  good  faith, 
uberrima  fides,  must  be  observed,  and  the  weaker  party  must  be 
put  upon  an  equal  footing  with  the  stronger  by  a  complete  dis- 
closure of  all  material  facts,  and  the  abnegation  as  far  as  possible 
of  any  control  or  dominion,  as  well  as  of  all  mere  selfish  projects 
or  attempts. ' '  •*  And  a  fortiori  if  it  is  shown  that  a  conveyance 
by  a  chUd  to  its  parent  was  the  result  of  undue  influence  exercised 
by  the  parent,  a  court  of  equity  should  not  hesitate  to  set  it  aside.** 

§  131.  Undtifl  Influence  by  Child. —  In  ordinary  cases  there 

is  no  presumption  that  a  gift  or  voluntary  conveyance  by  a  parent 
to  a  child  was  obtained  by  undue  influence,'*  even  though  the  parent 
was  considerably  advanced  in  age,  but  of  unimpaired  mentality 
except  such  as  is  incident  to  ordinary  old  age.''^  And  where  a  son 
has  been  dutiful  and  affectionate  to  his  father,  rendering  him 
valuable  services  until  late  in  life  without  adequate  compensation 
and  to  great  detriment  to  his  personal  advancement,  a  charge  of 
tmdue  influence  cannot  be  based  on  the  fact  that  he  reminds  his 
father  of  his  special  claim  to  consideration  over  the  other  children 
and  receives  in  recognition  thereof  a  reasonable  provision  by  way 
of  a  gift  or  conveyance  of  land."  The  presumption  of  undue  influ- 
ence, however,  does,  it  seems,  arise  where  a  child  obtains  an  unrea- 
sonable benefit  from  his  aged,  weakminded  and  infirm  parent,  who 
was  largely  under  his  influence.™    For  example,  where  a  father, 


68.  Bergen  v.  Ud&ll,  (Sup.  1868) 
31  Barb.  9,  25. 

98.  Xielson  v.  Lafflin,  (Sup.  G.  T. 
1893)  60  State  Rep.  277,  21  N.  Y.  8. 
731  (conveyance  by  daughter  to 
mother  for  grossly  inadequate  con- 
sideration at  a  time  when  the 
daughter  waa  weak  in  both  body  and 
mind). 

70.  Ferris  v.  Ferris,  (Sup.  Sp.  T. 
1898)  22  Misc.  577,  49  N.  Y.  S.  693, 
per  Gaynor,  J.;  Cooper  v.  Moore, 
(Sup.  Sp.  T.  1907)  66  Misc.  102,  104 
K.  Y.  S.  1049,  affirmed  124  App. 
DiT.  911  mem.,  108  N.  Y.  S.  1128; 
Gabriel  v.  G}abrieV  (Sup.  Sp.  T. 
1913)  79  Miac.  346,  139  N.  Y.  S.  778, 
affirmed  160  App.  Div.  901  mem.,  144 
Jf.  Y.  S.  1117;  Gallery  v.  Miller,  (Sup. 
O.  T.  1888)  16  State  Rep.  437,  1 
N.  Y.  8.  88. 


71.  (3ooper  v.  Hoore,  (Sup.  Sp.  T. 
1907)  65  Misc.  102,  104  N.  Y.  8. 
1049,  affirmed  124  App.  Div.  911 
mem.,  108  N.  Y.  S.  1128;  Gabriel  ▼. 
Gabriel,  (Sup.  Sp.  T.  1913)  79  Misc. 
346,  139  N.  Y.  S.  778,  affirmed  160 
App.  DiT.  901  mem.,  144  N.  Y.  S. 
1117. 

78.  Davis  v.  Culver,  (Sup.  G.  T. 
1855)    13  How.  Pr.  62. 

73.  Green  v.  Roworth,  (1889)  US 
N.  Y.  462,  23  State  Rep.  149,  21 
N.  E.  165;  Barnard  v.  Gantz,  (1893) 
140  N.  Y.  249,  55  State  Rep.  541,  36 
N.  B  430,  affirming  50  State  Rep. 
674,  21  N.  Y.  8.  349;  Allen  v.  Ut 
Vaud,  (1915)  213  N.  Y.  322,  107 
N.  E.  570,  reversing  159  App.  Div. 
914  mem.,  144  N.  Y.  S.  1103;  Hayes 
V.  Kerr,  (Sup.  1897)  19  App.  Div.  91, 
45  N.  Y.  S.   1060;   Disbrow  v.  Dis- 
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an  aged  man,  who  had  become  much  enfeebled  mentally  and  physi- 
cally, took  his  two  sons  into  partnership  and  turned  over  to  them 
the  management  and  control  of  his  property  and  business  affairs, 
becoming  accustomed  to  rely  on  their  advice  and  counsel,  and  after 
they  had  already  obtained  from  him  the  larger  porticm  of  his 
property  without  any  adequate  recompense,  he,  without  considera- 
tion, in  the  absence  of  a  legal  adviser,  executed  to  them  a  deed  of 
his  real  estate  in  ignorance  of  its  legal  effect,  the  conveyance  leavii^ 
the  grantor  comparatively  destitute,  it  was  held  that  fraud  and 
undue  influence  were  legally  imputable  to  the  grantees,  requiring 
explanation  from  them,  and  this  not  having  been  given,  that  a  find- 
ing of  fraud  and  undue  influence  was  justified.'*  And  in  a  recent 
case,  where  it  appeared  that  a  mature  child  in  control  and  posses- 
sion of  a  dependent  parent  stricken  and  weakened  with  a  fatal 
and  progressive  disease  which  had  disabled  his  body  and  to  some 
extent  affected  his  mind,  necessitating  the  constant  use  of  stimu- 
lants, a  few  da3^  after  taking  possession  of  his  parent  and  a  few 
days  before  the  latter 's  death  procured  from  him  more  or  less 
gratuitous  conveyances  stripping  him  of  all  of  his  property  and 
in  utter  disregard  of  others  who  were  the  natural  objects  of  his 
affection  and  bounty,  it  was  held  that  a  case  was  presented  within 
the  rule  which  casts  on  the  beneficiary  the  burden  of  showing  that 
he  has  not  exercised  a  forbidden  influence  and  that  the  convey- 
ances are  fair  and  honest  and  free  from  fault  which  demands  the 
condemnation  of  a  court  of  equity.^'  The  fact  that  one  of  the 
parties  to  a  contract  is  old,  and  is  the  grandfather  and  the  employer 
of  the  other,  does  not  raise  a  presumption  of  such  an  inequality 

brow,  (Sup.  1808)  31  App.  Div.  624,  Swanstrom    v.    Day,    (Sup.    Sp.    T. 

62  N.  Y.  S.  471,  afiamed  164  N.  Y.  1906)  46  Misc.  »11,  93  N.  Y.  S.  192, 

664  mem.,   58   N.   E.    1086,   convey-  afDrmed  101  App.  Div.  609  mem.,  92 

ance  by  aged  father  to  son  who  was  N.  Y.  S.  1147;  Eckerson  v.  Eckerson, 

also  his  business  adviser;  Hunter  v.  (Sup.  Sp.  T.  1918)  102  Misc.  422,  169 

McCammon,    (Sup.    1907)    119   App.  N.  Y.  8.  933;  Carpenter  ▼.  Hodier, 

Div.  326,  104  N.  Y.  8.  402;  Whdan  (Sup.  O.  T.  1890)   32  State  Rep.  82, 

V.  Whelan,    (Ct.  Err.   1824)    3  Cow.  9  N.    Y.   S.   897;    Brand   v.   Brand, 

637;    Ross  v.   Roes,    (Sup.    1876)    6  (Sup.  G.  T.  1870)   39  How.  Pr.  198. 

Hun    80;    Weller    v.    Weller,    (Sup.  74.  Green  v.  Roworth,   (1889)   118 

1887)  44  Hun  172,  7  State  Rep.  768,  N.  Y.  462,  23  State  Rep.  149,  21  N. 

26  Wkly.  Dig.  260,  affirmed  112  N.  Y.  E.  166,  affirming  3  State  Rep.  668. 

666  mem.,  19  N.  E.  433,  205  State  75.  Allen  v.  La  Vaud,   (1915)   218 

Rep.  227,  2  Silv.  tt.  App.  134;  BeU  N".  Y.  322,  107  N.  E.  570,  reversing 

V.  Smith,    (Sup.  1894)   83  Hun  438,  159  App.  Div.  914  mem.,  144  N.  Y. 

66  State  Rep.  211,  32  N.  Y.  S.  64;  S.   1103. 
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between  them  as  imposes  on  the  latter  the  bnrden  of  proving 
affirmatively  that  no  deception  was  practiced,  no  undue  influence 
used,  and  that  all  was  fair,  open,  voluntary  and  well  understood. 
While  these  relations  are,  as  matter  of  fact,  consistent  with  weak- 
ness and  confidence  on  the  one  side,  and  strength  and  xmdue  influ- 
ence on  the  other,  this  is  not  necessarily  presumable  from  the  rela- 
tions themselves,  and  it  must  be  shown  in  order  to  impose  this 
burden." 

Any  presumption  of  the  exercise  of  undue  influence  by  a  child 
over  his  aged  parent  may  be  overcome  by  circumstantial  evidence 
adequately  accounting  for  the  preference  given  the  chUd,"  Thus 
where  a  release  given  by  an  aged  mother  to  her  son  was  attacked, 
after  her  death,  for  undue  influence,  evidence  that  the  son,  ^o, 
together  with  his  family,  lived  happily  with  his  mother  and  who 
occupied  also  towards  her  the  position  of  a  trustee,  had  always 
been  the  favorite  child  and  was  largely  preferred  over  the  other 
children  by  the  will  of  his  father,  has  been  held  sufficient  to  over- 
come any  presumption  of  undue  influence  which  arose  from  the 
relation  of  aged  parent  and  child  and  trustee.™  And  where  a  con- 
veyance by  a  parent  to  his  child  was  attacked  on  the  ground  of 
undue  influence,  the  fact  that  the  grantor  appeared  to  have  been 
the  moving  actor,  selecting  his  own  counsel  and  dictating  the  terms 
of  the  deed,  without  the  child  being  present,  has  been  considered 
strong  evidence  of  a  want  of  any  undue  influence." 

§  132. Undue  Influence  by  Husband. —  The  relation  of 

husband  and  wife  between  the  parties  is  one  which  has  frequently 
given  rise  to  a  charge  of  undue  influence,  usually  exercised  on  the 
part  of  the  husband."    From  an  early  period  a  gift  by  a  wife 

76.  Cowee  v.  Cornell,  (1878)  75  5»3;  Bell  t.  Smith,  (Sup.  1894)  83 
IT.  Y.  91.  Hun  438,  65  Stat©  Eep.  211,  32  N. 

In  Adee  v.  Hallett,  (Sup.  1896)   3  Y.  S.  64. 

App.  Div.  308,  73  State  Rep.  764,  38  78.  Ferris  v.   Ferris,    (Sup.    1898) 

X.  Y.  S.  273,  the  court  aeaumes  that  34  App.  Div.   144,  54  N.  Y.  S.  523, 

the  relation  between  a  grandmother  afiirming  22  Misc.  577,  49  K.  Y.  S. 

and  her  grandchild,  who  lived  as  a  693. 

member  of  the  family,  gave  rise  to  79.  Davis  v.   Culver,    (Sup.  0.  T. 

the  presumption  of  undue  influence  1856)   13  How.  Pr.  62.    See  also  Cal- 

but  held  that  the  evidence  sustained  lery  v.  Miller,   (Sup.  O.  T.  1888)   16 

the  finding  of  the  trial  court  that  State  Bep.  437,  1  N.  Y.  S.  88. 

no  undue  influence  was  in  fact  used.  80.  Aldridge   v.   Aldridge,    (1890) 

77.  Ferris  v.  Ferris,  (Sup.  1898)  120  N.  Y.  614,  31  State  Rep.  948,  24 
34  App.  Div.  144.  54  N.  Y.  S.  523,  N.  E.  1022  (reversing  the  decision  of 
affirming  22  Misc.  677,  49  N.  Y.  S.  the    general    term    wbich    reversed 
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having  a  separate  estate  with  power  of  disposal,  made  to  her  hus- 
band, was  sustained  in  equity  if  it  was  freely  made  without  undue 
influence  on  the  part  of  the  husband."  So  a  conveyance  of  a  wife's 
land  to  a  third  person  for  the  benefit  of  her  husband,  if  free  from 
undue  influence,  would  be  valid,  or  under  the  Married  Woman's 
Property  Act,  a  conveyance  directly  to  her  husband.'*  Where, 
however,  a  transaction  between  spouses  results  in  the  enrichment 
of  the  husband  at  the  expense  of  the  wife,  courts  of  equity  have 
always  closely  scrutinized  the  whole  transaction  for  evidence  of 
undue  influence,  and  have  not  hesitated  to  grant  relief  to  the  wife 
if  this  is  made  to  appear.**  And  the  better  view,  as  regards  trans- 
actions inter  vivos,  seems  to  be  that  it  is  incumbent  on  the  hus- 
band to  show,  in  the  first  instance,  the  absence  of  any  undue  influ- 
ence or  unfair  dealing  on  his  part.**  Thus  in  an  action  by  a  wife 
to  compel  her  husband  to  reconvey  to  her  property  conveyed  to 
him  previous  to  a  contemplated  surgical  operation,  Mills,  J.,  said : 
"  It  is  contended  by  the  learned  counsel  for  the  plaintiff  that,  in 
view  of  the  confidential  relation  then  existing  between  the  parties 
as  wife  and  husband,  and  of  the  plaintiff's  sick  condition  and  her 
probably  consequent  at  least  partial  impairment  of  mental  and 
physical  strength,  the  burden  of  proof  should  be  held  to  rest  upon 
the  defendant  to  establish  that  the  transaction  of  the  taking  of 
the  deed  was  fairly  conducted  upon  his  part  and  weU  understood 
by  the  plaintiff;  that  is,  that  she  was  making  an  absolute  and  final 
conveyance  of  the  property.  I  think  that  this  contention  is  well 
made  and  shall  proceed  to  judge  the  evidence  by  that  standard. ' '  ** 
And  in  an  action  brought  by  the  executor  of  a  wife  to  set  aside  a 

the  decision   of  th«  trial   court   on  SI.  Ja([tte8  ▼.  M.  E.  Church,   (Ct. 

the  ground  that  the  evidence  did  not  Err.   1820)    17  Johns.  S48. 

show  undue  influence  by  the  husband  S2.  Donlon  v.  Donlon,  (Sup.  1912) 

as   found   by   the  trial   court.     The  154   App.   Div.    212,    138   N.   Y.    S. 

evidence  in  this  case  Showed  that  the  1039. 

wife  wliile  sick  and  in  an  enfeebled  83.  Fry  v.  Frey,  (Chan.  Ct.  1839) 

condition  was  subjected  to  continued  7  Paige  461;  Ferris  v.  Brush,  (CSian. 

persuasion   and  urging,   from  which  Ct.  1833)  1  Edw.  672. 

she  finally  sought  relief  by  acquies-  84.  Boyd    ▼.     De    La    Montagnie, 

cence   in   the   demands    of   her   hus-  (1878)    73  N.   Y.  498;   Siebrecfat   t. 

band);     Dooley    y.     Holden,     (Sup.  Siebrecht,    (Sup.    Sp.    T.    1911)    137 

1900)    53   App.  Div.   625,   65   N.  Y.  N.    Y.    S.    15.      See   also   Sistere    v. 

S.    713;    Donlon    v.    Donlon,    (Sup.  Hecksher,  (Sup.  O.  T.  1892)  4'5  State 

1912)    154  App.  Div.  212,  138  N.  Y.  Rep.  699. 

S.   1039;   Sistare  v.  Hecksher,   (Sup.  85.  Siebrecht    v.    Siebrecht,    (Sup. 

O.  T.   1892)    46  Stat©  Rep.  699,   18  Sp.  T.  1911)  137  N.  Y.  S.  15. 

N.  Y.  S.  475. 


Digitized  by  VjOOQIC 


I  132]  UNDUE  INPLUENOE  l» 

transfer  by  the  wife  to  her  husband  for  fraud  and  undue  influ- 
ence, Church,  C.  J.,  said:  "  It  is  not  found  that  the  defendant 
acted  with  a  fraudulent  intent  in  procuring  the  transfer,  but  I  do 
not  understand  that  tliis  is  necessary  to  be  affirmatively  shown  in 
this  class  of  cases.  A  court  of  equity  will  interpose  its  jurisdic- 
tion to  set  aside  instruments  between  persons  occupying  relations 
in  which  one  party  may  naturally  exercise  an  influence  over  the 
conduct  of  another.  A  husband  occupies  such  a  relation  to  the 
wife,  and  the  equitable  principles  referred  to  would  apply  to  them 
in  respect  to  gratuitotis  transfers  by  the  wife  to  the  husband,  how- 
ever it  might  be  in  ordinary  business  transactions,  which  the  wife 
may  legally  engage  in.  When  this  relation  exists  the  person  obtain- 
ing the  benefit  must  show,  by  the  clearest  evidence,  that  the  gift 
was  freely  and  deliberately  made.  The  burden  is  upon  the  person 
taking  the  gift  to  show  that  the  transaction  was  fair  and  proper. ' '  •• 
On  the  other  hand,  where  it  appeared  that  a  wife,  sixty  years  of 
age,  a  few  days  before  her  death  conveyed  land  to  her  husband, 
seventy  years  of  age,  which  she  had  received  from  him,  and  there 
was  no  evidence  that  their  married  life  had  not  been  as  harmonious 
and  happy  as  that  of  the  average  couple,  it  was  held  that  there 
was  no  presumption  of  undue  influence  by  the  husband  which 
woold  cast  on  him  the  burden  of  disproof."  The  presumption  of 
the  exercise  of  undue  influence  by  the  husband  arises,  it  has  been 
held,  only  where  the  marital  relation  has  not  been  disturbed  and 

M.  Boyd    V.    De    La    Montagnie,  inference  can  be  drawn  that  he  was 

(1878)   73  K.  Y.  498.  anything  leas  than  a  dutiful  husband 

87.  Bonlon  v.  Bonlon,  (Sup.  1912)  and   father,  whose  children  are  un- 

154   App.    Div.    212,    138    K.   Y.    S.  willing  to  await  the  orderly  proces-* 

1039.     "  In  none  of  the  adjudicated  sion   of    life   in   order   to   enjoy   the. 

cases,"   says   Woodward,   J.,   in   this  estate  which  theii   parents  have  un- 


"have  the  courts  gone  to  donbtedly  brought  together  by  their 
the  extent  of  holding  HbtA  the  re-  common  efforts.  We  think  this  is 
lation  of  husband  and  wife,  eanc-  not  a  case  for  the  extension  of  the 
tioned  by  civil  and  ecclesiastical  rule  of  presumptions,  that  the  facte' 
law,  and  jealously  guarded  by  the  do  not  bring  it  within  the  exception* 
pnblic  policy  of  the  etate,  consti-  to  the  general  rule  that  fraud,  which 
toted  a  condition  which  raised  a  pre-  is  criminal  in  its  essence,  must  be 
sumption  of  undue  influence,  even  proved,  and  that  the  judgment  in 
where  one  of  the  parties  was  old  all  cases  must  be  rendered  in  con- 
and  feeble  both  in  mind  and  body,  formity  with  the  allegations  and 
and  in  the  present  case  the  person  proofs  of  the  parties."  This  state- 
presumed  to  have  been  guilty  of  a  ment  as  regards  wills  is  very  prob- 
frand  is  older  by  ten  years  than  his  ably  true,  but  it  is  not  true  as  shown 
alleged  victim,  and  there  is  not  a  above  as  regards  a  transfer  inter 
fact  or  circumstance  from  which  the  vivos. 
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the  parties  are  living  on  such  terms  of  intimacy  and  confidence 
as  exist  between  husband  and  wife.**  And  where  it  appeared  that 
the  wife  had  received  from  the  husband  before  their  separation 
considerable  money  under  an  agreement  to  save  some  of  it  for  his 
support  in  his  old  age,  that  after  the  parties  had  been  separated 
for  a  number  of  years  the  husband  threatened  the  wife  with  a  law- 
suit to  enforce  the  agreement  or  to  recover  back  the  money,  and 
that  as  the  outcome  of  negotiations  between  the  parties,  conducted 
by  a  lawyer  to  bring  about  a  settlement,  the  wife  contracted  to 
pay  to  the  husband  e  reasonable  amount  weekly  for  his  support, 
it  was  held  that  no  presumption  of  undue  influence  on  the  part  of 
the  husband  could  be  inferred.**  To  sustain  a  wife's  act  in  making 
a  reasonable  provision  from  her  estate  for  the  benefit  of  her  hus- 
band, as  free  from  undue  influence,  it  is  not  necessary  that  it 
should  be  the  spontaneous  and  unaided  impulse  of  her  own  mind.** 
And  it  is  not  undue  influence  for  a  husband  to  endeavor  by  his  own. 
reasoning  and  the  persuasion  of  the  friends  of  his  wife  to  induce 
her  to  make  such  a  provision  in  his  favor .** 

§  133. Undue  Influence  by  Wife. —  Where  a  voluntary 

conveyance  or  transfer  of  property  by  a  husband  to  or  for  the 
benefit  of  his  wife  is  made,  no  presumption  of  undue  influence 
ordinarily  arises  from  the  relation  of  the  parties.**  "  The  law," 
;Says  Jenks,  J.,  "  does  not  presume  that  the  head  of  the  family  is 
dominated  by  the  wife."**  And  in  such  cases  undue  influence  is 
not  established  by  proof  that  the  conveyance  resulted  from  motives 
of  great  affection  and  gratitude."  "  It  does  not  need  the  citation 
of  any  authorities,"  says  BusseU,  J.,  "  for  the  maintenance  of  the 
proposition  that  one  occupying  a  confidential  relation  to  another, 
who  receives  a  transfer  of  valuable  property  without  consideration, 
should  at  the  call  of  the  grantor,  or  those  succeeding  him,  give 
evidence  tending  to  show  the  freedom  of  action  of  him  who  parted 

88.  Minor  v.  Parker,   (Sup.  1801)  N.  Y.  S.  430;  Cooke  v.  Higgins,  (Sup. 

65  App.  Div.  120,  72  N.  Y.  S.  649.  1912)    152  App.  Div.  204,  136  N.  Y. 

88.  Minor  v.  Parker,    (Sup.   1901)  S.  641;  Hoey  v.  Hoey,   (Sup.  Sp.  T. 

65  App.  Div.  120,  72  N.  Y.  S.  549.  1899)   28  Misc.  396,  59  N.  Y.  S.  946, 

90.  Cruger  v.  Cruger,   (Sup.  1849)  affirmed  53  App.  Div.  208,  65  N.  Y. 
6  Barb.  225,  affirming  4  Edw.   433,  S.  778. 

4  N.  Y.  Leg.  Oba.  55  93.  La   Tourette   v.   La   Tourette, 

91.  Cruger  v.  Cruger,   (Sup.  1849)        (Sup.    1900)    54  App.   Div.    137,   66 

5  Barb.  225,  affirming  4  Edw.  433,  N.  Y.  S.  430,  appeal  dismissed  167 
4  N.  Y.  S.  Leg.  Obs,  55.  N.  Y.  613,  60  N.  E.  1115. 

98.  La    Tourette    v.    La    Tourette,  94.  Cooke  v.  Higgins,   (Sup.  1912) 

(Sup.   1900)    54  App.  Div.   137,  66      162  App.  Div.  204,  136  N.  Y.  S.  641. 


Digitized  by  VjOOQIC 


f  134]  UNDUE  INPLtTENOE  171 

with  his  property.  Bnt  the  confidential  relation  here  is  that  of 
the  wife  to  the  husband.  At  the  common  law  she  was  supposed 
to  be  under  his  dominion,  and  not  he  under  hers;  and  although 
at  this  later  day  such  an  inference  has  been  seriously  modified  by 
the  force  of  stem  facts,  yet  the  presumption  has  not  as  yet  entirdy 
shifted  to  the  shoulders  of  the  wife. ' '  •*  And  where  a  childless 
husband,  at  a  time  when  his  health  and  mind  were  failing,  fearing 
possibly  his  future  inability  to  deal  properly  with  his  property 
and  apprehensive  of  early  death,  conveyed  it  to  his  loyal  and 
affectionate  wife,  it  was  held  that  the  wife  was  not  called  on,  in 
order  to  sustain  the  conveyance  as  against  the  heirs  of  the  husband, 
to  give  proof  of  the  want  of  any  undue  influence  on  her  part.** 
On  the  other  hand,  where  it  appears  that  the  husband,  due  to 
ill-health  and  mental  weakness,  was  subject  to  his  wife's  influence 
and  c<mtrol,  it  then  becomes  her  duty,  it  has  been  held,  in  order 
to  sustain  a  voluntary  conveyance  by  her  husband,  to  show  the 
want  of  undue  influence  on  her  part.*^  And  this  has  been  held 
true  where  a  husband,  during  the  closing  years  of  his  life,  con- 
veyed to  his  second  wife,  to  whom  he  was  very  devoted,  the  greater 
portion  of  his  property,  leaving  comparatively  little  to  be  divided 
between  the  children  by  his  first  wife.** 

§  134.  Betrothed  Persoiu. —  The  courts  will  not  hesitate 

to  set  aside  an  antenuptial  contract  between  intended  spouses, 
whereby  the  man  obtains  a  valuable  interest  in  the  woman's  prop- 
erty, if  the  evidence  shows  that  the  woman  was  unduly  influenced 
by  the  man.**  And  it  seems  that  the  relation  between  persons 
betrothed  is  of  such  a  confidential  nature  as  to  raise  a  presump- 
tion of  undue  infiuence,  thereby  casting  on  the  man  the  burden 
of  showing  that  an  antenuptial  contract  executed  on  the  eve  of 
their  marriage  was  free  from  fraud  or  undue  influence.  "  The 
existence  of  such  a  rule,"  it  is  said,  "  is  not  open  to  discussion, 
but  the  difficulty  lies  in  determining  in  what  cases  and  to  what 
extent  it  shall  be  applied.    It  is  believed  that  the  existence  of  the 

96.  Hoey  v.  Hoey,  (Sup.  Sp.  T.  98.  Cooke  r.  Higgins,  (Sup.  1912) 
1899)  28  Misc.  396,  397,  59  N.  Y.  152  App.  Div.  204,  136  N.  Y.  S.  641: 
S.  946.  99.  Bing    v.    Ring,     (Sup.    Sp.    T. 

««.  Hoey   V.    Hoey,    (Sup.    Sp.    T.  1907)    56   Misc.   420,    105   N.   Y.   S. 

1899)  -28  Mmc  396,  59  N.  Y.  S.  946,  498,  affirmed  127  App.  Div.  411,  HI 

affinned  53  App.  Div.  208,  66  N.  Y.  N.  Y.  S.  713,  which  is  afomed  199 

8.   778.  N.  Y.  574  mem.,  93  N.  E.  1130. 

97.  Reilly  v.   B«illy,    (Sup.    1901) 
<3  App.  Div.  169,  71  N.  Y.  S.  287. 
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rule  depends  upon  the  assumption  that  because  of  the  intimate 
relation  of  the  parties  their  situation  is  unequal,  so  that  they  are 
not  dealing  at  arm's  length,  and  the  presumption  is  that  the  weaker 
party  has  yielded  to  undud  influence  or  has  been  the  victim  of  con- 
fidence misplaced  because  of  that  relation.  ...  It  would  seem  then 
that  the  application  of  the  rule  would  necessarily  depend  some>> 
what  upon  the  character  of  the  parties  to  the  agreement  and  some- 
what upon  the  character  of  the  agreement  itself. ' ' '  And  where 
an  antenuptial  contract  provided  that  in  the  event  of  the  death  of 
one  of  the  parties  the  survivor  should  take  the  entire  estate  of  the 
deceased  party,  it  has  been  held  that  any  presumption  of  undue 
influence  on  the  part  of  the  husband  was  overcome,  .  .  .  where  it 
further  appeared  that  the  parties  were  well  advanced  in  years,  the 
wife  a  business  woman  of  considerable  experience,  fully  cognizant 
of  the  fact  that  her  husband's  property  was  not  equal  in  value  to 
her  own,  and  she  having,  prior  to  the  marriage,  made  repeated 
statements  showrug  her  intention  that  her  husband  should  succeed 
to  her  property  rather  than  her  relatives,  and  after  an  estrange- 
ment and  separation  she  took  no  steps  to  have  the  contract  set 
aside.' 

§  135. Oonfldential  Busdness  Eolations  Oenerally.— r  The 

fact  that  one  party  is  engaged  in  a  business  from  which  it  may 
be  inferred  that  he  was  better  qualified  to  make  bargains  and  to 
obtain  advantages,  by  reason  of  his  capacity,  shrewdness  and 
superior  ability,  does  not  of  itself  lead  to  the  conclusion  or  infer- 
ence that  any  advantage  was  obtained  by  undue  infiuence.  A  per- 
son of  greater  intelligence,  experience  and  adroitness  in  business 
affairs  wiU  naturally  have  an  advantage  over  one  more  ignorant 
and  less  qualified  to  engage  in  such  matters,  and  the  superior  mind 
must  necessarily  exercise  more  or  less  control  over  the  inferior, 
but  this  is  not  undue  influence.'  And  the  law  will  not  raise  a  pre- 
sumption of  undue  influence  from  the  ordinary  relation  of  the 
parties  in  the  business  world,  even  though  to  a  certain  extent  the 
relation  is  also  that  of  principal  and  agent,^  as  where  the  relation 
is  that  of  principal  and  an  ordinary  agent  for  the  collection  of 

1.  Green  v.  Benham,    (Sup.   1900)  4.  Kelly  v.  Ashforth,   (Sup.  Sp.  T. 

67  App.  Div.  9,  12,  68  N.  Y.  S.  248.  1905)    47    Miac    498,    96   N.   Y.    S. 

S.  Green  v.  Benham,    (Sup.   1900)  1004,    affirmed    111    App.    Div.    022 

67  App.  Div.  9,  68  N.  Y.  S.  248.  mem.,  90  N.  Y.  S.  1131. 

3.  Stout  v.  Smith,  (1885)  98  N.  Y. 
26.     See  Bupra,  section  129. 
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rents  and  interest.*  On  the  other  hand,  the  relation  of  confidential 
business  adviser  has  frequently  been  regarded  as  of  such  a  nature 
as  to  require  one  holding  that  relation  to  a  person  largely  under 
his  influence  and  control,  to  show  that  he  has  taken  no  undue 
advantage  of  his  position  and  has  not  unduly  influenced  such 
person.*  And  this  is  especially  true  where  there  is  also  a  close 
family  relation.''  It  is  also  considered,  as  a  general  rule,  that  a 
confidential  relation  exists  between  partners,  and  where  one  partner 
procured  a  transfer  of  the  other's  interest  in  the  firm  property,  he 
has  been  required  to  show,  in  the  first  instance,  that  the  transaction 
was  free  from  fraud  and  undue  influence  on  his  part.'  Where  the 
relation  is  simply  one  of  principal  and  agent,  proof  to  sustain  a 
donation  as  free  from  undue  influence  should  be  deemed  sufficient 
and  satisfactory  where  it  is  shown  that  the  principal  knew  what 
he  was  about,  the  value  of  the  thing  donated,  the  exact  situation 
of  the  property,  the  effect  the  transfer  would  have  on  his  own 
estate,  and  if  the  gift  is  effected  by  a  deed  or  an  instnoment  in 
writing,  that  it  was  read  over  and  explained  before  execution  and 
its  contents  fully  understood.' 

§  136. r  Attorney  and  Client —  The  mere  fact  that  one  party 

to  a  contract  is  an  attorney,  the  relation  of  attorney  and  client  not 
existing  between  the  parties,  raises  no  presumption  or  inference 
of  the  exercise  of  undue  influence  on  his  part.'"  And  the  fact  that 
he  offers  to  and  does  draw  the  necessary  writing  without  charge 

5.  Kelly  v.  Ashforth,  (Sup.  Sp.  T.  7.  Ten  Ejfck  v.  Whitbeck,    (1898) 

1905)  47  Misc.  498,  95  N.  Y.  S.  1004,  156  N.  Y.  841,  50  N.  E.  963,  revers- 

affirmed    111    App.    Div.   922   mem.,  ing  91  Hun  636  mem.,  70  State  Rep. 

96  N.  Y.  S.  1131.  672,   36   N.    Y.   S.    1013;    Decker   v. 

&  Ten  Eyck  v.  Wliitbeck,   (1898)  Waterman,     (Sup.    1876)     67    Barb. 

156  N.  Y.  341,  50  N.  E.  963;  Snook  460;    Fisher  v.   Fisher,    (Sup.   G.  T. 

V.  SnllivBO,  (Sup.  1900)  63  App.  Div.  1890)  5  Silv.  Sup.  Ct.  459,  30  State 

602,   6«  N.   Y.    S.   24,   reversing   26  Rep.  363,  9  N.  Y.  S.  4,  affirmed  129 

Misc.  678,  56  N.  Y.  8.  1073  and  af-  N.   Y.   654,   42   State   Rep.    100,   29 

firmed  167  N.  Y.  636  mem.,  60  N.  E.  N.  E.  95,  3  Silv.  Ct.  App.  640,  22 

1120;    Decker    v.    Waterman,     (Sup.  (;iv.  Pro.  48. 

1876)  67  Barb.  460;  Fisher  v.  Fisher,  g   pj^^^   ^    pj^^,     (g         jg^jj    g 

(Sap.  G.  T.   1890)    6  Silv    Sup    Ot.  ^j^           ^  c.  25,  afllrmed  68  N.  Y. 

459.  30  SUte  Rep.  363,  9  N.  Y.  S.  ^,  tuR 

affirmed  129  N.  Y.  654,  42  State  Rep.  „'        ,                ^  ^ 

100,  29  N.  E.  95,  3  Silv.  a.  App.  640,  »•  decker     v.     Waterman,      (Snp. 

22  Civ.  Pro.  48;  Barnes  v.  Waterman,  **^*)  *'^  ^"''-  ****• 

(Sap.   Sp.    T.    1907)    5*   Misc.    392,  10.  Stout  v.  Smith,  .(1886)   98  N. 

104  N.  Y.  S.  685,  affirmed  129  App.  Y.    25. 
Div.  929  mem.,  114  N.  Y.  S.  1118. 
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does  not  establish  the  relation  of  attorney  and  client  and  impose 
on  the  attorney  the  duties  and  obligations  of  that  relation  so  as  to 
raise  any  inference  of  undue  influence.^^  And  the  relation  of  attor- 
ney and  client  does  not  preclude^  where  the  transaction  is  free 
from  fraud  and  undue  influence,  a  voluntary  conv^ance  or  gift 
by  the  client  to  the  attorney  or  other  transactions."  The  courts, 
however,  scrutinize  fcH*  evidence  of  fraud  and  undue  influence 
transactions  betwe«i  an  attorney  and  his  client,  by  which  the 
former  enriches  himself  at  the  expense  of  the  latter."  And  the 
relation  is  regarded  as  of  such  a  confidential  nature  that  the  attor- 
ney in  order  to  sustain  the  transaction  must  show  that  he  has 
taken  no  unfair  advantage  of  his  position.^^  And  this  rule  is  not 
limited  strictly  to  practicing  attorneys.  Thus  it  has  been  held  to 
extend  to  a  justice  of  the  peace  in  a  rural  community,  who  had 
acted  as  the  confidential  and  legal  adviser  of  the  complainant,^ 
and  to  one  who  had  been  a  law  student,  though  not  admitted  to 
the  bar,  and  had  acted  as  a  confidential  adviser  on  general  busi- 
ness and  legal  matters."    The  rule  requiring  the  attorney  to  show 


11.  Stout  V.  Smith,  (1885)  98  N. 
Y.  26;  Wood  v.  Brown,  (Snp«r.  Ct. 
1884)  60  Super.  Ct.  616. 

IS.  Nesbit  v.  Lockman,  (1866)  34 
N.  Y.  167;  Audley  v.  Jester,  (Sup. 
1911)  148  App.  Div.  94,  132  N.  Y. 
S.  1061;  Tragman  t.  Littlefleld, 
(Com.  PL  G.  T.  1892)  46  State' Rep. 
673,  18  N.  Y.  S.  683;  Wendell  t.  Van 
Rensselaer,  (Chan.  Ct.  1816)  1 
Johns.  Ch.  344. 

13.  Werner  v.  Knowlton,  (Sup. 
1906)  107  App.  Div.  168,  94  N.  Y. 
S.  1054;  Mason  v.  Ring,  (App.  1861) 
3  Abb.  App.  Div.  210,  2  Abb.  Pr. 
N.  S.  322;  Howell  v.  Ransom,  (Chan. 
Ct.  1846)  11  Paige  638;  Poillon  t. 
Martin,  (Chan.  Ct.  1844)  1  Sandf. 
Ch.  669. 

14.  Whitehead  v.  Kennedy,  (1877) 
69  N.  Y.  462,  reversing  7  Hnn  230; 
In  re  Smith,  (1884)  95  N.  Y.  516; 
Place  V.  Hayward,  (1889)  117  N.  Y. 
487,  27  State  Rep.  710,  23  N.  E.  25, 
reversing  66  Super.  Ct.  208,  13  State 
Rep.  288;  AHen  v.  La  Vaud,  (1916) 
213  N.  Y.  ^22,  326,  107  N.  E.  570 
(dictum);  Marden  v.  Dorthy,  (Sup. 


1896)  12  App.  Div.  176,  42  N.  Y. 
S.  834;  Sheehan  v.  Erbe,  (Sup.  1902) 
77  App.  Div.  176,  79  N.  Y.  S.  43; 
Bingham  v.  Sheldon,  (Sup.  1906)  101 
App.  Div.  48,  91  N.  Y.  S.  917; 
Sheehan  v.  Erbe,  (Sup.  1906)  103 
App.  Div.  7,  92  N.  Y.  S.  862;  Bur- 
ling V.  King,  (Sup.  1874)  2  Thomp. 
&  C.  645,  46  How.  Pr.  462;  Brock 
V.  Barnes,  (Sup.  1863)  40  Barb.  621, 
528;  Petrie  V.  Williams,  (Sup.  1893) 
68  Hun  589,  52  SUte  Rep.  587,  23 
N.  Y.  S.  237;  Finlay  v.  Leary,  (Sup. 
1896)  87  Hun  8,  67  State  Rep.  488, 
33  N.  Y.  S.  872;  Tragman  v.  Little- 
Aeld,  (Com.  PI.  O.  T.  1892)  46  State 
Rep.  673,  18  N.  Y.  S.  683;  De  Rose 
V.  Fay,  (Chan.  Ct.  1842)  4  Edw.  40. 

15.  Fieher  v.  Bishop,  (1887)  108 
N.  Y.  25,  13  State  Rep.  466,  28  Wkly. 
Dig.  131,  16  N.  E.  331,  affirming  36 
Hun   112. 

16.  Snook  y.  Sullivan,  (Sup.  1900) 
53  App.  Div.  602,  66  N.  Y.  S.  24, 
reversing  25  Misc.  678,  66  N.  Y.  S. 
1073,  and  affirmed  167  N.  Y.  636 
mem.,  60  N.  R  1120. 
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that  the  transaction  was  free  from  fraud  and  undue  influence  does 
not  apply  to  contracts  of  retainer  by  which  the  relation  is  created." 

§  137. Phyncian  or  Nurse  and  Patient. —  It  is  recognized 

as  a  general  rule  that  the  relation  between  physician  and  patient 
is  of  a  confidential  nature  requirii^  the  physician,  in  case  of  dona- 
tions from  the  patient,  to  show  that  the  transaction  was  free  from 
undue  influence  on  his  part."  The  presumption  of  undue  influence 
has  been  held  to  arise  where  a  nurse  received  extravagant  dona- 
tions from  her  patient ;  as  where  an  aged  woman  during  her  last 
illness,  and  shortly  before  her  death,  transferred  practically  all 
her  property  to  a  friend  with  whom  she  had  boarded  for  a  number 
of  years  and  who  acted  as  her  nurse  during  her  illness,  the  papers 
having  been  prepared  by  the  husband  of  the  nurse.^'  And  the 
fact  that  the  donee  was  the  nurse  of  the  donor  during  his  last  ill- 
ness, and  while  that  relationship  existed  he  transferred  to  her 
securities  exceeding  in  value  half  a  million  dollars,  has  been  held 
to  place  on  the  donee  the  burden  of  showing  by  clear  and  satis- 
factory evidence  that  the  transfers  were  the  free  and  voluntary 
acts  of  the  donor.** 

§  138.  Batiflcation. — lA  contract  procured  by  undue  influence, 
.whether  executory  or  executed  in  its  nature,  is  not  void  but  merely 
voidable,  and  may  be  rendered  valid  by  ratification  by  the  party 
^duly  influenced.*^  In  order  to  effect  a  ratification  it  is  necessary 
to  show  that  the  party  intended  such  a  result  after  a  knowledge 
of  all  the  facts.  If  at  the  time  of  the  alleged  ratification  it  is  shown 
that  the  party  was  mistaken  as  to  the  terms  of  the  voidable  instru- 
ment, there  is  no  ratification  of  the  instrument  as  it  is;  it  could  at 
the  most  operate  as  an  intended  ratification  of  the  instrument  as 
understood.** 

§  139.  Bights  of  Third  Persons. — ^Where  a  conveyance  is  induced 
by  undue  influence,  the  fact  that  third  persons  have  acquired  an 

17.  Clifford  v.  Brann,  (Sup.  Ifl02)  T.  1898)  25  Misc.  556,  55  N.  Y.  S. 
71  App.  Div.  432,  75  N.  Y.  S.  856;       219. 

Boyd  V.  Daily,  (Sup.  1903)   85  App.  80.  Watson  v.   Holmes,    (Sup.  Eq. 

Div.  581,  83  N.  Y.  S.  539,  affirmed  T.   1913)    80  Misc.  48,  140  N.  Y.  S. 

176  N.  Y.  613,  68  N.  E.  1114|  Title  ^27. 

Guarantee,    etc,    Co.    v.    Sternberg,  «1.  Absalon     v.     Siekinger.     (Sup. 

(Sup.  1907)    119  App.   Div.  28,   103  l^^  ^^^   App.  Div.  383,  92  N.  Y. 

^',T^'  ^^'    c^  .        ,,«,„,    ..  ,T  **•  Barnard  v.  Gantz,    (1893)    140 

18.  Sears  v.  Shafer,  (1852)  6  N.  y.  y.  249,  55  State  Rep.  541,  36  N. 
Y.  268,  271,    (dictum).  E.  430,  afSrming  50  State  Rep.  674, 

19.  Schinotti  v.  Cuddy,    (Sup.  Sp.  21  N.  Y.  S.  349. 
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interest  in  the  land  without  knowledge  of  the  exercise  of  ^ach 
influence  will  not  prevent  the  conveyance  from  being  set  aside,  if 
they  do  not  occupy  the  iKwition  of  bona  fide  purchasers  for  value, 
and  as  such  entitled  to  protection'against  the  equity  of  the  grantor.** 
Thus  the  fact  that  the  grantee  marries  after  the  conveyance,  and 
his  wife  has  acquired  thereby  an  inchoate  dower  interest,  is  imma- 
terial as  regards  the  right  of  the  grantor  to  have  the  conveyance 
set  aside.**  So  where  a  grantor  is  induced  to  make  a  voluntary 
conveyance  by  the  undue  influence  of  one  of  the  grantees,  the  fact 
that  the  other  had  no  knowledge  that  the  grantor  had  been  so  influ- 
enced does  not  prevent  the  setting  aside  of  the  conveyance  in  toto.** 
Undue  influence,  however,  does  not  render  the  contract  executed 
void,  but  voidable  merely.  Bona  fide  purchasers  for  value  will 
therefore  be  protected  against  the  equitable  right  of  a  grantor  to 
avoid  his  conveyance  for  undue  influence  exercised  by  the  grantee, 
and  after  the  legal  title  has  passed  into  the  hands  of  such  a  pur- 
chaser the  grantor's  right  to  avoid  lus  conveyance  for  the  undue 
influence  exercised  over  him  is  lost.**  Under  this  rule  protection 
may  be  given  a  mortgagee  who  takes  his  mortgage  in  good  faith 
for  money  advanced."  "  One  who  gets  title  to  real  or  personal 
property,"  says  Qaynor,  J.,  "  by  fraud  or  undue  influence,  is  able 
to  convey  good  title  to  a  purchaser  for  value  and  without  notice. 
He  has  title  until  it  is  avoided  by  the  grantor.  .  .  .  Such  a  case  is 
different  to  one  where  there  is  no  title,  as  in  the  case  of  chattels 
obtained  of  one  who  stole  them,,  or  of  real  estate  of  one  whose  title 
deed  is  a  forgery,  or  was  never  delivered. "  ** 

33  Dooley  v.  Holden,  (Sup.  1900)  N.  E.  264,  reversing  28  SUte   Rep. 

53  App.  Div.  625,  65  N.  Y.  S.  713;  571,  8  N.  Y.  S.  435. 

Whelan    v.  Whelan,    (Sup.    1824)    3  87.  Valentine  v.  Imnt,   (1889)    115 

Q^^   537  N.  Y.  496,  26  State  Rep.  254,  22  N. 

.imelan  v.  Whelan,  (Sup.  J'^  ^;  "^Iv' l^fl^ji'^N  '  ?'s  '  m  • 

1824)   3  Cow.  537.  f  ^^Pf-  ^'^-  ^^^  "  J^  ^-  |-  ^1} 

'^  _,   ,  ,c  Swanstrom    v.    Day,    (Sup.    Spy    T. 

S5.  Whelan  v.  Whelan,  (Sup.  jg^g,  ^g  j^j^   ^^^   gg  jj  y   g   ^^ 

1824)    3    Cow.    537.     See    also    Ten  g,Q^^  jqi  App.  Dir.  609  mem.,  92 

Eyclc  V.  Whitbeclc,   (1898)    156  N.  Y.  jj    y    g    ii47_ 

341,  50  N.  E.  963.  jjg   Swanetrom  v.  Day,    (Sup.   Sp. 

M.  Valentine  v.  Lunt,   (1889)   115  T.   1905)    46   Misc.   311,   313,  93  N. 

N.  Y.  496,  26  State  Rep.  254,  22  N.  Y.    S.    192,    explaining    Warden    n 

E.   209;    Aldrich   v.   Bailey,    (1892)  Dorthy,  (1899)    160  N.  Y.  39,  64  N. 

132  N.  Y.  85,  43  Stete  Rep.  568,  30  E.  726. 
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§  140.  Pleading  Undue  Influenfie. —  In  pleading  undue  influence 
as  a  defense  to  an  action  on  a  contract,  it  is  not  sufficient,  it  seems, 
to  allege  merely  that  the  contract  was  the  result  of  undue  influence 
exercised  by  the  plaintiff;  such  an  allegation  has  been  considered 
a  conclusion  of  law  merely,  which  means  nothing  without  the  sup- 
port of  sufficient  allegations  of  fact.* 

».  EUis   V.    Eeeler,    (Sup.    1908)       1911)   147  App.  DW.  424,  131  N.  T. 
126  App.  DIt.  343,  110  N.  Y.  S.  542.      S.  716. 
S«e  also   Pariah   t.   Juckett,    (Sup. 

12 
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General  Matters 

§  141.  Definition. — As  long  ago  as  when  Hovenden  wrote,  it  was 
declared  to  be  dangerotis  to  give  a  definition  of  fraud  so  inclusive 
and  exclusive  as  to  fix  the  limit,  since  the  ingenuity  of  the  unscrupu- 
lous would  discover  a  means  of  evasion.  Later  writers  have 
respected  that  view.*  On  the  whole  it  is  said  that  our  courts  have 
considered  it  most  safe  and  wise  to  leave  each  case  to  be  determined 
according  to  its  own  peculiar  facts  and  circumstances  and  the 
application  of  well  settled  principles.  And  the  most  respectable 
attempts  to  give  such  a  definition  have  met  with  criticism.*  Fraud, 
in  law,  is  of  two  kinds,  actual  and  constructive.  The  former  arises 
from  deception  practiced  by  means  of  the  misrepresentation  or 
concealment  of  a  material  fact;  the  latter  from  a  rule  of  public 
policy,  or  the  confidential  or  fiduciary  relation  which  one  of  the 
parties  affected  by  the  fraud  sustains  towards  the  other.'  As  an 
inclusive  definition  actual  fraud  is  said  to  be  "  a  deceitful  practice 
or  wilful  device,  resorted  to  with  intent  to  deprive  another  of  his 
right,  or  in  some  manner  to  do  him  an  injury.  It  is  always  positive ; 
the  mind  concurs  with  the  act ;  what  is  done,  is  done  designedly  and 
knowingly."*  And  when  one  party  intentionally  or  by  design 
misrepresents  a  material  fact  or  produces  a  false  impression  in 
order  to  mislead  another,  or  to  entrap  or  cheat  him,  or  to  obtain 
an  undue  advantage  of  him,  there  is  positive  fraud  in  the  truest 
sense  of  the  term.*  As  said  by  Chase,  J.:  "Any  statement  of  an 
existing  fact  material  to  the  person  to  whom  it  is  made,  that  is 
false  and  known  by  the  person  making  it  to  be  false  and  which  is 
made  to  induce  the  execution  of  a  contract,  and  which  does  induce 
the  contract,  constitutes  a  fraud  that  will  sustain  an  action  to  avoid 
the  contract  if  the  person  making  it  is  injured  thereby."*  As 
regarded  in  a  court  of  equity  fraud  includes  "  all  acts,  omissions 
and  concealments  which  involve  a  breach  of  legal  or  equitable  duty, 
trust  or  confidence  justly  reposed,  and  are  injurious  to  another, 
or  by  which  an  undue  and  unconscientious  advantage  is  taken  of 

1.1    Story    Eq.    Jur.    §    186;    2  4.  Gardner  v.  Heartt,  (Sup.  1846) 

Parsons  Cont.  (5th  ed.)  769.  3  Denio  232,  236,  per  Beardsley,  J. 

S.  Du   Flon  V.   Powers,    (City  Ct  8.  Willink    v.    Vanderveer,     (Sup. 

Sp.  T.  1873)   14  Abb.  Pr.  N.  S.  381,  1847)   1  Barb.  599. 

394.  6.  Adams  v.  Oillig,  (1910)   199  N. 

S.  Forker  v.  Brown,  (Com.  PI.  O.  Y.  314»  319,  92  N.  E.  670.    . 
T.  1894)  10  Misc.  161,  62  State  Bep. 
480,  30  N.  Y.  S.  827. 
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another."^  Fraud  and  negligence  are  not  th6  same.  As  said  by 
Beardsley,  J.,  in  an  early  case :  "  In  negligence,  whatever  may  be 
its  grade,  there  is  no  purpose  to  do  a  wrongful  act,  or  to  omit  the 
performance  of  a  duty.  There  is,  however,  an  absence  of  proper 
attention,  care  or  skill.  It  is  strictly  nonfeasance,  not  malfeasance. 
This  is  the  general  idea,  and  it  marks  the  distinction  between  negli- 
gence and  fraud.  In  the  first  there  is  no  positive  intention  to  do 
a  wrongful  act ;  but  in  the  latter  a  wrongful  act  is  eVer  designed 
and  intended.  Negligence,  in  its  various  degrees,  ranges  between 
pure  accident  and  actual  fraud,  the  latter  commencing  where 
negligence  ends.  Negligence  is  evidence  of  fraud,  but  still  is  not 
fraud."* 

§  142.  Effect  of  Fraud  Generally. —  There  is  a  material  and 
manifest  distinction  between  a  meeting  of  the  minds  of  the  parties 
throi;^h  deceit  on  the  part  of  one  of  them,  and  a  writing  excusably 
and  justifiably  executed  by  the  one  which,  through  the  deceit  of 
the  other,  does  not  express  the  agreement  of  the  parties.  The  dis- 
tinction has  been  thus  expressed:  "  Fraud  in  the  factum  renders 
the  writing  void  at  law,  whereas  fraud  in  the  treaty  renders  it 
voidable  merely."'  And  it  has  been  determined  from  an  early 
date  that  a  contract  procured  by  fraud  in  the  inducement  or  treaty 
is  not  thereby  rendered  void,  but  voidable  merely  at  the  option 
of  the  party  defrauded.'*  Thus  where  a  credit  sale  is  induced  by 
the  fraudulent  representations  of  the  buyer  as  to  his  financial  con- 
dition, the  title  and  right  to  possession  is  in  the  buyer  until  the 

7.  Richardson    v.    Trimtde,    (Sup.  156  N.  Y.  S.  63.    See  also  Smith  v. 

1886)   38  Hun  409,  416,  17  Abb.  N.  Ryan,    (1908)    191   N.   Y.   452,  457, 

Cu.  210,   per   Daniels,  J.     See  also  84   N.   K.   402. 
Gale  V.  Gale,    (Sup.  1855)    19  Barb.  10.  Cobb   v.    Hatfield,    (1871)    46 

249,  251,  per  Maeon,  P.  J.;   Matter  N.    Y.    533,    637;    Davis    v.    Oifford, 

of   Hill,     (Surr.    Ct.    1889)    2    Con-  (Sup.   1918)    182  App.  Div.  99,  169 

noly  26,  26  SUte  Rep.  290,  7  N.  Y.  N.  Y.  S.  492;  Ward  v.  Dudley,  (Sup. 

&  328.  1919)    188  App.  Div.  136,  176  N.  Y. 

8b  Gardner  v.  Heartt,  (Sup.  1846)  S.  494;  Devlin  v.  New  Yoric,   (Com. 

3  Denio  232,  236.     See  also  Kountze  PI.  G.  T.  1893)  4  Misc.  106,  66  SUte 

v.  Kennedy,   (1895)    147  N.  Y.   124,  Rep.  455,  23  N.  Y.  S.  888;   Forlcer 

127,   2    Annot.    Cas.    327,    69    Stat«  v.  Brown,  (Com.  PI.  G.  T.  1894)    10 

Rep.   388,   41    N.   E.   414;    Reno   v.  Misc.  161,  Oi  State  Rep.  480,  30  N. 

Bull,  (1919)  226  K.  Y.  646,  661,  124  Y.   S.   827,   affirmed    169   N.    Y.   640 

X.  E.   144,  reversing  179  App.  Div.  mem.,  53  N.  E.  1126;   Railway  Ad- 

891  mem.,  165  N.   Y.  S.   1109.  v^rtising     Co.     v.     Standard     Rock 

».  Whipple    V.    Brown    Bros.    Co.,  Candy  Co.,    (Sup.  App.  T.   1898)    24 

(1919)   225  N.  Y.  237,  241,   121  N.  Misc.  722,  63  N.  Y.  S.  790. 
E.  748,  affirming  170  App.  Div.  631, 
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seller's  right  of  rescission  is  in  some  way  asserted.*^  A  fraud  per- 
petrated in  the  coarse  of  a  contractual  transaction  is  viewed  in  a 
double  aspect  according  to  the  relief  sought.'*  The  one  proceeds 
in  afSnuance  of  the  contract  and  seeks  to  recover  the  resultant 
damages ;  **  the  other  proceeds  in  disaffirmance  and  seeks  a  rescis- 
sion or  nullification  of  the  contract."  The  party  claiming  to  have 
suffered  the  fraud  may  elect  which  remedy  he  will  pursue,  but 
cannot  have*  both,  as  they  are  inconsistent.'*  Nor  can  he  blend 
the  two  remedies  together  and  affirm  in  part  and  rescind  in  part. 
If  he  elects  to  rescind  he  must,  as  a  general  rule,  do  so  in  toto.'* 
And  where  an  answer  to  an  action  on  a  contract  set  up  the  defense 
of  fraud  in  its  inducement  and  also  a  counterclaim  for  the  failure 
of  the  plaintiff  to  perform  fully,  it  has  been  held  that  the  defendant 
may  be  required  to  elect  which  defense  he  will  rely  on."  On  the 
other  hand,  under  the  Code  provision  allowing  a  defendant  to  put 
in  as  many  defenses  or  counterclaims  as  he  may  have,  though 
inconsistent,  it  is  held  that  the  defendant  may  set  up  as  separate 
defenses  fraud  in  the  inducement  and  a  counterclaim  for  a  breach 
of  warranty.'*  In  case  of  a  sale  of  real  or  personal  property  where 
title  has  passed,  a  buyer  cannot,  without  a  rescission,  set  up  the 
fraud  of  the  seller  as  a  defense  in  bar  of  a  recovery  of  the  agreed 
price." 


11.  Wise  V.  Grant,  (1894)  140 
N.  Y.  693,  56  State  Rep.  496,  35  N. 
E.  1078,  reveraing  on  other  grounds 

49  Stote  Rep.  439,  20  N.  Y.  S.  828. 

12.  De    Graw   v.    Elmore,    (1900) 

50  N.  Y.  1;  Strong  v.  Strong,  (1886) 
102  N.  Y.  69,  5  N.  E.  799;  Vail  v. 
Reynolds,  (1890)  118  N.  Y.  297, 
28  State  Rep.  707,  23  N.  E.  301; 
Pryor  v.  Foster,  (1891)  130  N.  Y. 
171,  41  State  Rep.  320,  29  N.  E. 
123,  afDrming  24  State  Rep.  917, 
7  K.  Y.  8.  4;  Yeomana  t.  Bell, 
(1896)  161  N.  Y.  230,  46  N.  E.  662; 
Goodman  v.  Laborn,  (Sup.  1896)  11 
App.  Div.  617,  42  N.  Y.  8.  166; 
Delano  t.  Rice,  (1897)  23  App.  Div. 
327,  48  N.  Y.  S.  295;  Prince  v. 
Jacobs,  (Sup.  1903)  80  App.  Div. 
243,  80  N.  Y.  S.  304;  Allaire  v. 
Whitney,  (Sup.  1841)  1  Hill  484; 
Thomas  v.  Dickinson,  (Sup.  1892) 
65  Hun  6,  47  State  Rep.  209,  19  N. 
Y.  S.  600;   Mason  t.  Corbin,    (Sup. 


1896)  88  Hun  640,  68  State  Rep. 
707,  34  N.  Y.  S.  773;  GrifSng  v. 
Diller,  (Sup.  G.  T.  1892)  50  State 
Rep.  43.5,  21  N.  Y.  S.  407. 

13.  See   infra,    section    146. 

14.  See  infra,  section  146. 

16.  Strong  v.  Strong,  (1886)  102 
N.  Y.  69,  5  N.  E.  799;  Yeomans  v. 
Bell,  (1896)  151  N.  Y.  230,  45  N. 
E.  652;  La  Societa  Italiana,  etc 
V.  Sulzer,  (Super.  Ct.  G.  T.  1892)  61 
Super.  (7t.  325,  47  State  Rep.  202, 
19  N.  Y.  S.  824. 

16.  Yeomans  v.  Bell,  (1896)  161 
N.  Y.  230,  45  N.  E.  552,  reversing 
79  Hun  215,  61  State  Rep.  399,  29 
N.  Y.  S.  502. 

17.  La  Societa  Italiana,  etc.  v.  Sul- 
zer, (Super.  Ct.  G.  T.  1892)  61 
Super,  a.  325,  47  State  Rep.  292, 
19  N.  Y.  S.   824. 

18.  Bruce  v.  Burr,  (1876)  67  N. 
Y.  237. 

19.  Soper  t.  St.  Regis  Paper  Co., 
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§  143.  Fraud  in  the  Execution  of  Written  Iiutninienti. —  It 
has  been  recognized  from  an  early  date  that  there  may  be  fraud 
in  the  procurement  of  the  execution  of  written  instruments  which 
will  render  them  invalid  or  yoidable,**  and  it  is  held  that  where 
a  person  is  inveigled  into  executing  an  instrument  affecting  his 
right  by  fraudulent  representations  as  to  its  contents  or  nature, 
he  is  not  restricted  by  way  of  remedy  to  a  rescission  or  setting 
aside  of  the  instrument,  but  may,  as  in  other  eases  of  fraud,  treat 
the  instrument  as  effective  and  maintain  an  action  for  the  resulting 
damages."  Ordinarily  a  person  is  bound  by  the  terms  of  a  written 
contract  which  he  signs  with  full  opportunity  to  inform  himself 
as  to  its  contents,**  and  if  there  is  no  misrepresentation  of  the 
eiHitents  of  a  release  or  other  contract  which  a  person  voluntarily 
signs  he  is  generally  bound  thereby  and  cannot  base  a  charge  of 
fraud  on  the  mere  fact  that  its  contents  were  not  read  over  or 
explained  to  him.**  This  rule,  however,  applies  only  where  the 
party  seeking  to  enforce  the  contract  was  himself  free  from  any 
fault  by  which  the  party  seeking  relief  from  the  contract  was 
misled  and  deceived ;  and  therefore  where  the  former  wilfully  mis- 
represents the  terms  of  the  contract  and  thus  procures  the  latter 's 
signature  thereto,  the  latter  is  entitled  to  have  the  contract  set 
aside  and  thus  prevent  the  party  guilty  of  the  misrepresentation 
from  obtaining  an  unconscionable  advantage  thereby.**    And  this 


(Snp.  1902)  76  App.  Div.  409,  78 
K.  Y.  S.  782,  affirming  38  Misc.  294, 
77  N.  y.  S.  896;  Van  Epps  v.  Harri- 
■on,  (Sup.  1843)  5  Hill  63. 

M.  Johnson  v.  Wetmore,  (Sup. 
18S1)    12  Barb.  433. 

21.  Edick  V.  Dake,  (Sup.  1878) 
14  Hun  481 ;  Talbot  v.  Cmger,  (Snp. 

1893)  72  Hun  30,  55  State  Bep. 
194,  26  K.  Y.  S.  285.  See  infra, 
section    146. 

St.  Cfau    Pawn    v.     Irwin,     (Snp. 

1894)  82  Hun  607.  64  State  Rep. 
411,  31  N.  Y.  S.  724;  Wheeler  v. 
Uowers,  (County  C%.  1896)  16  Misc. 
143,  74  State  Rep.  540,  38  N.  Y.  S. 
950;  Moloughney  v.  White,  (Sup. 
App.  T.  1918)  168  K.  Y.  S.  532; 
Dixon  V.  Beach,  (Com.  PI.  1879)  8 
Daly  284,  appeal  dismissed  80  N.  Y. 
641;  Witthaus  v.  Schack,  (Sup.  Sp. 
T.  1879)  67  How.  Pr.  310;  Wetmore 


y.  HaUman,  (Sup.  Sp.  T.  1862)  14 
Abb.  Pr.  311,  23  How.  Pr.  202.  And 
see  supra,  section  85. 

53.  Myers  v.  Metropolitan  L.  Ins. 
Co.,  (Sup.  1901)  62  App.  Div.  672, 
71  N.  y.  S.  157. 

54.  Albany  City  Sav.  Inst.  t.  Bur- 
dick,  (1881)  87  N.  Y.  40;  Smith  v. 
Smith,  (1892)  134  N.  Y.  62,  45  State 
Rep.  691,  31  N.  E.  258;  Earchner  ▼. 
New  Home  Sewing  Mach.  Co.,  (1892) 
136  N.  Y.  182,  189,  48  SUte  Rep. 
242,  31  N.  E.  1104;  Wilooz  v.  Ameri- 
can Telephone,  etc.,  Co.,  (1903)  176 
N.  Y.  115,  68  N.  E.  153,  reversing  73 
App.  Div.  614  mem.,  76  N.  Y.  S.  1037; 
Whipple  V.  Brown  Bros.  Co.,  (1919) 
226  K  Y.  237,  121  N.  E.  748,  affirm- 
ing 170  App.  Div.  531,  156  N.  Y.  S. 
63;  Orockie  v.  Hirafield,  (Sup.  1900) 
60  App.  Div.  87,  63  N.  Y.  8.  366; 
People  T.  Bldg.  Loan,  etc.,  Aas'n  v. 
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is  especially  trae  where  a  relation  of  trust  and  confidence  exists, 
and  the  party  signing  is  misled  by  the  misrepresentations  of  the 
party  in  whoni  the  trust  is  imposed.'*  An  action  for  damages  has 
been  sustained  where  a  lessee  was  induced  to  sign  and  accept  a 
lease  drawn  by  the  lessor  who  falsely  represented  its  terms.**  An 
illiterate  person  is  not  entitled  to  be  relieved  from  his  contract  or 
deed  because  it  was  not  read  to  him  before  he  signed  it,  where  he 
is  informed  as  to  its  contents;"  yet  where  an  illiterate  or  blind 
person  is  imposed  on  by  a  misrepresentation  of  the  contents  of  an 
instrument  which  he  is  thereby  induced  to  sign,  this  constitutes  a 
fraud  that  will  entitle  him  to  appropriate  relief,"  as  where  the 
complainant  asks  that  the  instrument  be  read  over  to  him,  and 
instead  of  being  read  correctly  it  is  misread.**  In  such  a  case 
it  is  immaterial  that  the  complainant  relies  on  the  other  party  to 
read  the  contract  to  him  instead  of  having  it  read  by  some  one 
else  present.***  The  mere  fact  that  a  i)€rson  signing  a  written 
contract  is  not  fully  informed  as  to  its  legal  operation  and  effect 


Plate,  (Sup.  1901)  69  App.  Div. 
276,  69  N.  y.  S.  689;  Davy  v.  Davy, 
(Sup.  1S04)  98  App.  D.v.  630,  90 
N.  Y.  S.  242;  Muller  v.  Rosenblath, 
(Sup.  1913)  167  App.  Div.  613,  517, 
142  N.  Y.  S.  602;  Rochester,  etc.. 
Land  Co.  v.  Davis,  (Sup.  1894)  79 
Hun  69,  61  State  Rep.  661,  29  N.  Y. 
8.  1148;  De  Cernea  v.  Cornell,  (Com. 
PI.  O.  T.  1893)  3  Misc.  241,  62 
State  Rep.  136,  22  N.  Y.  S.  941, 
reversing  1  Misc.  399,  49  State  Rep. 
871,  20  N.  Y.  S.  896;  Strauss  v. 
WeUbadi  Gas  Lamp  Co.,  (Sup.  App. 
T.  1903)  42  Misc.  184,  85  N.  Y.  S. 
367;  Pelgram  v.  Ehrenzweig,  (Sup. 
App.  T.  1906)  61  Misc.  31,  99  N. 
Y.  S.  913;  United  States  Trust  Co. 
V.  Baker,  (Sup.  Sp.  T.  1906)  61 
Miec.  667,  102  N.  Y.  S.  194;  Hub- 
bell  V.  Hardy,  (Sup.  Sp.  T.  1016) 
93  Misc.  672,  167  N.  Y.  S.  497,  modi- 
fied on  other  grounds  174  App.  Div. 
867  mem.,  169  N.  Y.  S.  1102;  Walker 
v.  Frcedman,  (Sup.  App.  T.  1909)  114 
N.  Y.  S.  61;  Moloughney  v.  White, 
(Sup.  App.  T.  1918)  168  N.  Y.  S.  532. 
See  also  Jackson  v.  Brown,  (Sup. 
1894)  76  Hun  41,  59  State  Rep.  632, 
.27  N.  Y.  S.  683;   Paisley  v.  Casey, 


(Com.  PI.  G.  T.  1891). 41  State  Rep. 
339,  18  N.  Y.  S.  102,  affirmed  137  N. 
Y.  562  mem.,  33  N.  E.  338.  But 
see  Root  v.  Zaller,  (City  Ct.  Tr.  T. 
1888)  19  State  Rep.  679,  2  N.  Y.  8. 
742. 

M.  Smith  v.  Smith,  (1892)  134 
N.  Y.  62,  46  SUte  Rep.  691,  31  N. 
E.  258;  Withaus  v.  Schaack,  (Sup. 
Sp.  T.  1881)  62  How  Pr.  167,  modi- 
fied as  to  other  matters  16  Wkly. 
Dig.  408. 

26.  Edick  v.  Dake,  (Sup.  1878) 
14  Hun  481. 

S7.  Hallenbeck  v.  Dewitt,  (Sup. 
1807)    2  Johns.  404. 

as.  Page  v.  Krekey,  (1893)  137 
N.  Y.  307,  60  SUte  Rep.  660,  33  N. 
E.  311,  reversing  on  other  grounds 
43  State  Rep.  468,  17  N.  Y.  S.  764; 
Muller  V.  Rosenblath,  (Sup.  1013) 
157  App.  Div.  613,  142  N.  Y.  8. 
602;  Jackson  v.  Hayner,  (Sup.  1815) 
12  Johns,  469;  Edick  v.  Dake,  (Sup. 
G.  T.  1876)   2  Wkly.  Dig.  659. 

99.  Edick  v.  Dake,  (Sup.  O.  T. 
1876)   2  Wkly.  Dig.  669. 

30.  Edick  v.  Dake,  (Sup.  O.  T. 
1876)   2  Wkly.  Dig.  569. 
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on  his  rights  is  no  basis  for  a  charge  of  fraud.**  The  party  alleging 
that  he  was  induced  to  sign  a  written  agreement  by  misrepresenta- 
tions as  to  its  character  or  contents  has  of  course  the  burden  of 
proving  such  fact,**  and  it  has  been  said  that  the  proof  to  sustain 
the  claim  must  be  clear  and  convincing,  even  though  he  may  have 
been  illiterate.**  Where  one  party  is  induced  by  artifices  to  accept 
an  instrument  drawn  and  executed  by  the  other  party  as  embody- 
ing the  terms  of  the  contract  agreed  on,  whereas  it  is  divergent 
therefrom,  this  constitutes  a  fraud  for  which  appropriate  rdief 
may  be  g:ranted.**  Thus  where  an  insurer  agrees  to  renew  a  policy, 
and  instead  of  drawing  a  policy  similar  to  the  old  one  prepares 
one  materially  different  in  terms  and  delivers  it  as  in  accordance 
with  his  agreement,  he  thereby  eonmiits  a  fraud  which  entitles  the 
insured,  who  received  the  policy  in  ignorance  of  the  change,  to 
have  the  instrument  reformed.*^  So  where  the  grantor  is  intrusted 
with  drawing  the  conveyance  and  he  wrongfully  inserts  therein  a 
mortgage  assumption  cl&use,  the  failure  of  the  grantee  to  examine 
the  deed  has  been  held  not  to  preclude  her  from  relief.'* 

§  144.  Oifts  Procured  by  Fraud. —  The  fact  that  the  action  of 
a  person  to  whom  false  representations  are  made  proceeds  from 
benevolency  and  not  from  self-interest  is  immaterial  as  regards 
his  right  to  rescind  the  transaction,"  and  consequently  a  donor 
may  recover  from  the  donee  a  gift  which  he  was  induced  to  make 
by  the  latter 's  fraud."  "  I  know  of  no  reason,"  says  Clarke,  J., 
"  why  a  gift  induced  by  fraud,  deceit  and  misrepresentation  may 
not  be  recovered."  **    And  where  a  son,  requested  by  his  father  to 

SI.  Heimburg  v.  Manhattan  R.  Co.,  1817)   2  Johns.  Ch.  S85;  Wiswall  v. 

(Snp.   1897)     19   App.   Div.    179,   79  Hall,   (Chan.  Ct.  1832)   3  Paige  313. 

Bute  Rep.  999,  45  K.  Y.  8.  999.  S5.  Hay  v.  Star  F.  Ins.  Co.,  (1879) 

SI  Tannenbauni  v.  Schaffer,   (Snp.  77   N.  Y.  235. 

App.  T.  1910)   122  N.  Y.  8.  180.  86.  Albany  City  Sav.  Ingt.  v.  Bur- 

33.  Frank  v.  Schloae,  (Sup.  Sp.  T.  dick,   (1881)   87  N.  Y.  40,  reversing 

1902)  37  Misc.  140,  74  N.  Y.  S.  839.  20  Hun  104. 

S4.  De '   P«yster     v.     Hasbrouck,  37.  Amory  v.  Xason,    (Sup.   1908) 

(1854)     11     N.    Y.    682;     Rider    v.  125  App.  Div.  816,  110  N.  Y.  8.  131. 

Powell,  (1863)  29  N.  Y.  310,  4  Abb.  38.  Amory  v.  Nason,   (Sup.   1908) 

App.  Dec.  63;   Hay  v.  Star  F.  Ins.  125  App.  Div.  815,  110  N.  Y.  8.  131. 

Co.,  (1879)    77  N.  Y.  235,  affirming  See   also  Dayton   v.   American   Steel 

13  Htm  496;  Albany  City  Sav.  Inst.  Barge   Co.,    (Sup.   Tr.   T.    1901)    36 

T.    Burdick,     (1881)     87    N.    Y.    40,  Misc.  223,  73  N.  Y.  S.  316,  afBrmed 

reversing  20   Hun    104;    Botsford   v.  76  App.  Div.  454,  79  N.  Y.  S.  1130. 

UcLean,   (Sup.   1866)   45  Barb.  478,  39.  Amory  v.  Nason,    (Sup.  1908) 

42  Barb.  445,  aflSrmed  6  Alb.  L.  J.  125  App.  Div.  815,  819,  110  N.  Y.  S. 

196:  Gillespie  v.   Moon,    (Chan.  Ct.  131. 
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execute  a  mortgage  payable  without  interest  at  the  father's  death, 
agreed  to  do  so  if  another  son  would  give  a  similar  mortgage, 
which  the  latter  promised  to  do,  but  at  the  time  there  was  a  secret 
agreement  that  the  father  should  release  the  mortgage  given  by 
the  second  son,  which  was  done,  this  was  held  a  fraud  on  the  first 
son  which  entitled  him  to  have  the  mortgage  given  hj  him 
annulled/** 

§  145.  Semedy  by  Way  of  Damages. — Where  a  person  is 
induced  by  fraud  to  enter  into  a  contract  it  may  give  rise  to  an 
action  ex  delicto  for  the  damages  thereby  caused  to  the  victim. 
This  remedy  is  in  afiSrmance  of  the  contract,  and  the  party  de- 
frauded may  retain  whatever  he  has  received  and  rely  on  the 
remedy  by  way  of  damages,^*  or  by  way  of  recoupment  or  counter- 
claim in  an  action  on  the  contract  by  the  other  party.**    "  When 


40.  Rosooe  v.  Stafford,  (Sup.  1901) 
«1  App.  Div.  289,  70  N.  Y.  S.  809. 

41.  Cobb  V.  Hatfield,  (1871)  46 
N.  Y.  633;  Ketcham  t.  Troxell, 
(1872)  49  N.  Y.  077;  More  v.  Rand, 
(1875)  60  N.  Y.  208;  Miller  v. 
Barber,  (1876)  66  N.  Y.  658,  affirm- 
ing 4  Hun  802;  Krumm  t.  Beacli, 
(1884)  96  N.  Y.  398,  affirming  25 
Hun  293;  Gould  t.  Cayuga  County- 
Nat.  Bank,  (1886)  99  N.  Y.  333. 
2  N.  E.  16;  Vail  v.  Reynolds,  (1890) 
118  N.  Y.  297,  28  State  Rep.  707, 
83  N.  E.  301;  Pryor  v.  Foster, 
(1891)  130  N.  Y.  171,  41  SUte  Rep. 
320,  29  N.  E.  123,  affirming  24  SUte 
Rep.  917,  7  N.  Y.  S.  4,  which  follows 
decision  on  prior  appeal  17  State 
Rep.  172,  1  N.  Y.  S.  774;  Prince  v. 
Jacobs,  (Sup.  1903)  80  App.  Div. 
243.  80  N.  Y.  S.  304;  Nichols  T.  Cole- 
man, (Sup.  1904)  96  App.  Div.  353, 
89  N.  Y.  S.  234;  Ghiylord  v.  Brown, 
No.  1,  (Sup.  1908)  128  App.  Div. 
840,  112  N.  Y.  S.  745;  Oaylord  ▼. 
Brown,  No.  2,  (Sup.  1908)  128  App. 
Div.  343,  112  N.  V.  S.  748;  Kelly  v. 
Delaney,  (Sup.  1910)  136  App.  Div. 
604,  121  N.  Y.  S.  241;  Potts  v. 
Lambie,  (Sup.  1910)  138  App.  Div. 
144,  122  N.  Y.  S.  935,  reversing  66 
Misc.  334,  121  N.  Y.  S.  384;  Anderson 
V.  Smitley  No.  1,  (Sup.  1910)  141 
App.  Div.  421,  126  N.  Y.  S.  25;  Smitb 
V.   Salomon,    (Sup.   1918)    184   App. 


Div.  644,  172  N.  Y.  S.  516;  New- 
bery  v.  a«rland,  (Sup.  I860)  31 
Barb.  121;  Ely  v.  Mumford,  (Sup. 
1866)  47  Barb.  629;  Lexow  v.  Julian, 
(Sup.  1878)  14  Hun  162;  Talbot  t. 
Cruger,  (Sup.  1893)  72  Hun  30,  65 
Stote  Rep.  194,  26  N.  Y.  S.  286; 
Mason  v.  Corbin,  (Sup.  1895)  88 
Hun  540,  68  State  Rep.  707,  34  N^. 
Y.  S.  773;  Mahoney  v.  O'Neill,  (City 
Ct.  O.  T.  1809)  28  MUc.  437,  60  N. 
Y.  S.  378,  reversed  on  other  grounds 
29  MUc.  619,  61  N.  Y.  S.  69;  Stir- 
rup V.  Trafton,  (Sup.  Sp.  T.  1012) 
77  Misc.  473,  136  N.  Y.  S.  1052; 
Meyersobn  v.  Oershel,  (Sup.  App. 
T.  1914)  86  Misc.  436,  147  N.  Y.  S. 
882;  William  A.  Thomas  Co.  v. 
Hoist,  (Sup.  App.  T.  1910)  120  N. 
Yi.  S.  747;  Morgan  v.  Slddmore, 
(App.  1870)  3  Abb.  N.  Cas.  92,  af- 
firming 55  Barb.  263;  Strong  v. 
Strong,  (Sup,  G.  T.  1884)  19  Wkly. 
Dig.    491. 

42.  Thomson  v.  Sanders,  (1800) 
118  N.  Y.  262,  28  State  Rep.  024, 
23  N.  E.  374,  3  Silv.  Ct.  App.  167; 
Molntyre  v.  Buell,  (1892)  132  N. 
Y.  192,  43  State  Rep.  715,  30  N.  E. 
1055;  Kingsland  v.  Haines,  (Sup. 
1901 )  62  App.  Div.  146,  70  N.  Y.  S. 
873;  Allaire  V.  Wbitney,  (Sup.  1841) 
1  Hill  484;  Van  Epps  v.  Harrison, 
(Sup.  1843)  5  Hill  63;  Lassall  v. 
Pati,    (Sup.  Sp.  T.   1808)    26  Miac. 
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a  man  is  drawn  into  a  contract  of  sale  or  demise  by  frand,  a  right 
of  action  attaches  immediately,  as  much  so  as  if  trespass  had  been 
committed  against  him ;  and  though  he  may  afiKrm  the  transfer  of 
interest  and  take  the  proi)erty,  yet  waiver  is  no  more  predieable 
of  the  cause  of  action  than  where  a  man  receives  a  delivery  of  goods 
which  have  been  tortiously  taken  from  him.""  Though  the  sub- 
sequent recognition  of  the  validity  of  the  contract,  after  knowledge 
of  the  fraud,  defeats  the  right  of  rescission,  it  does  not  necessarily 
defeat  the  right  of  action  for  damages.*^  Thus  where  a  lessee  is 
induced  by  fraudulent  representation  as  to  the  condition  of  the 
premises  to  take  a  lease,  h^  may  continue  to  hold  under  the  lease, 
paying  the  rent  reserved,  and  sue  for  his  damages."  And  where 
the  plaintiff  was  induced  by  the  defendant's  fraudulent  representa- 
tions as  to  the  financial  condition  of  a  third  person  to  make  a  con- 
ditional sale  to  the  latter,  it  has  been  held  that  he  may  enforce 
the  contract  of  sale  by  retaking  the  property,  on  default  in  the 
payment  of  instalments  of  the  price,  and  still  sue  for  damages  for 
the  fraudulent  representations.^  So  where  the  plaintiff  was 
induced  by  the  defendant's  fraud  to  make  a  settlement  or  release 
a  cause  of  action  or  claim,  he  may  affirm  the  settlement  or  release 
and  sue  for  the  damages  resulting  ;^^  and  where  one  having  a  right 


MI,  55  N.  Y.  S.  1084,  28  Silv.  Pro. 
328;  HortoB  v.  Dorr,  (Sup.  G.  T. 
1884)   10  Wkly.  Dig.  224. 

4S.  Allaire  v.  Wliitney,  (Sap. 
1841)  1  Hill  484,  486.  Sm  also 
Whitney  T.  Allaire,  (1848)  1  K.  Y. 
906,  4  How.  Pr.  447,  afflrming  4 
Denio  554. 

44.  New  York  Land  Imp.  Co.  v. 
Oilman,  (1890)  118  N.  Y.  288,  28 
SUte  Bep.  780,  23  N.  B.  187.  Bat 
ace  McCall  v.  Proal,  (Saper.  1882) 
48  Super.  Ct.  403,  407. 

4$.Ptjot  v.  Foster,  (1801)  130 
N.  Y.  171,  41  State  Rep.  320,  29  N. 
E.  123,  affirming  24  State  Rep.  917, 
7  N.  Y.  S.  4,  which  affirms  decision 
«■  prior  appeal  17  State  Rep.  472, 
1  X.  Y.  S.  774,  and  distinguishing 
Barr  v.  New  York,  etc.,  R.  Co., 
(1801)  126  K.  Y.  263,  34  State  Bep. 
743,  26  N.  E.  145;  Driggs  v.  Hen- 
dridcson,  (Sup.  App.  T.  1915)  89 
Miac  421,  151  N.  Y.  S.  858,  See  also 
Allaire  v.  Wliitney,    (Sop.   1841)    1 


Hill   484,    affirmed    1   N.   Y.   305,   4 
How.   Pr.   447. 

As  regards  the  effect  of  paying 
rent,  Haight,  J.,  in  Pryor  v.  Foster, 
(1891)  130  N.  Y.  171,  41  State  Rep. 
320,  29  N.  E.  123,  eaid:  "WhiUt 
the  plaintiff  might  have  offset  his 
damages  in  an  action  for  rent  re- 
served, we  do  not  think  he  was  bound 
to  refuse  payment  thereof  and  then 
wait  for  an  action  to  be  brought 
against  him  therefor.  Being  a  ten- 
ant, he  might  be  proceeded  against 
in  summary  proceedings  for  the  non- 
payment of  rent.  In  such  proceed- 
ings his  defense  of  fraud  would  not 
be  available." 

46.  Duryea  v.  Zimmerman,  (Sup. 
1907)  121  App.  Div.  560,  106  N.  Y. 
S.  237. 

47,  Gould  V.  Cayuga  County  Nat. 
Bank,  (1885)  99  N.  Y.  333,  2  N.  E. 
16;  Strong  v.  Strong,  (1886)  102  N. 
Y.  69,  5  N.  E.  799;  Wessels  v.  Carr, 
(1897)    16  App.  Div.  360,  44  N.  Y. 
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to  removie  buildings  erected  on  another's  land  was  induced,  by  th^ 
fraudulent  representations  as  to  the  contents  and  nature  of  the 
instrument,  to  execute  a  release  of  such  right,  he  has  been  per- 
mitted to  treat  the  release  as  operative  and  sue  for  the  resulting' 
damages.*  In  case  of  a  release  procured  by  fraud,  in  order  to 
show  damages  the  plaintiff  must  allege  that  the  rdeased  claim 
exceeded  in  value  the  amount  received  hy  him  for  the  release,** 
and  must  prove  such  fact.**  In  ease  of  a  purchase  on  credit  by 
a  partnership,  credit  being  given  in  reliance  on  a  false  representa- 
tion by  one  of  the  partners  as  to  the  financial  condition  of  the 
firm,  the  seller  may,  on  the  death  of  the  partner  making  the  false 
representation,  sue  the  surviving  partner  for  the  price,  and  after- 
wards sue  the  executor  of  the  deceased  partner  for  damages  for 
the  fraud,  and  thereby  recover  a  judgment,  which,  in  case  the 
judgment  for  the  price  cannot  be  enforced  because  of  the  want  of 
partnership  assets,  may  be  enforced  as  an  individual  claim  against 
the  estate  of  the  deceased  partner  equally  with  other  individual 
creditors  of  such  deceased  partner."  If  a  note  is  given  for  the 
price  of  goods  sold  on  credit,  and  action  for  fraud  for  misrepre- 
sentations as  to  the  buyer's  financial  condition  is  instituted  and 
heard  before  the  note  becomes  due,  it  seems  that  the  seller  is  not 
entitled  to  recover  as  damages  the  amount  of  the  note  or  the  value 
01  the  goods;  up  to  this  time  it  cannot  be  told  whether  the  note 
will  be  paid  or  not.**  If,  however,  at  the  time  the  case  is  heard 
the  note  has  become  due  and  remains  unpaid,  its  amount  is  recover- 

S.  114,  4  N.  Y.  Annot.  Caa.  223,  af-  48.  Talbot  ▼.  Cnigcr,  (Sap.  1898) 

finning  16  Misc.  440,  74  State  Bep.  72  Hun   30,  55  State  Bep.  194,  26 

227,  38  N.  Y.  8.  600;  Rice  v.  Postal  N.  Y.  S.  286. 

Tel.-Cable  Co.,  (Sup.  1016)   174  App.  48.  Meyers  v.  United  L.  Ins.  Aaa'n, 

DiT.  30,  160  N.  Y.  S.  172,  affirmed  210  (City  Ct.  1801)  42  State  Kep.  121, 

N.  Y.  620,  114  N.  E.  1081.  17  N.  Y.  S.  727. 

In  Kice  v.   Postal   Tel.-Cable  Co.,  50.  Urti  v.  New  York  Cent,  etc, 

supra,  where  a  father,  the  next  of  R.  Co.,  (1911)  202  N.  Y.  170,  OS  N. 

kin  of  a  decedent,  was  induced  by  £.711,  reversing  140  App.  Div.  016 

the  defendant's  fraud  to  release  his  mem.,    124   N.    Y.    S.    1132.     As    to 

rights  in  a  claim  for  the  death  of  the  necessity  for  damages  or  injury  to 

decedent  caused   by  the  defendant's  establish  fraud  see  infra,  section  210. 

negligence,  which  would  operate  as  a  61.  Morgan     v.     Skidmore,     (App. 

defense  to  the  statutory  action  rested  1870)    3  Abb.  N.  Cas.  92,  affirmhig 

in  the  decedent's  administrator   for  55  Barb.  263. 

the   benefit   of   the   next   of   kin.    it  68.  Thomas  v.  Didcineon,   (Sup.  O. 

was  held  that  the  father  could  main-  T.   1892)    66  Hun  5,  47  Stote  Bep. 

tain  an  action  for  damages  resulting  360,  19  N.  Y.  S.  600. 
from  the  fraud. 
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able  tks  the  resulting  damages.'*  The  fact  that  a  purchaser  of 
either  real  or  personal  property  sells  or  gives  away  the  property 
purchased  does  not  affect  his  right  to  sue  for  damages  on  account 
of  a  fraud  of  the  vendor  or  seller  whereby  the  buyer  was  induced 
to  make  the  purchase.^  The  retransfer  does  not  operate  as  an 
assignment  of  the  cause  of  action,  and  the  fact  that  the  purchaser 
gives  away  the  property  does  not  affect  the  measure  of  his  dam- 
ages.^ If  a  party  attempts  to  assert  a  right  of  rescission,  which  is 
denied  on  the  ground  that  the  right  has  been  waived  by  his  election 
to  affirm  the  contract  after  knowledge  of  the  fraud,  this  will  not 
preclude  him  from  thereafter  suing  for  the  recovery  of  damages.* 
The  view  has  been  taken,  where  the  plaintiff  was  induced  by 
fraudulent  representations  to  purchase  land,  and  there  remained 
unpaid  more  of  the  purchase  price,  secured  by  his  bond  and  mort- 
gage, than  the  damages  claimed,  that  as  the  purchaser  could  set 
off  his  damages  against  the  enforcement  of  the  balance  due  on  the 
price,  he  had  not  suffered  any  damages  for  which  he  could  main- 
tain an  action."  A  complaint  which  alleges  that  the  defendant 
induced  the  plaintiff  to  cash  certain  drafts  by  false  representation 
as  to  his  own  solvency  as  drawer  is  not  demurrable  on  the  ground 
that  the  action  was  brought  before  the  drafts  were  presented  or 
became  due,  as  the  action  is  not  on  the  drafts  but  for  damages  for 
the  fraud." 

§  146.  Remedy  by  Way  of  Rescission. —  Where  a  party  is 
induced  by  fraud  to  enter  into  a  contract,  executory  or  executed  in 
its  nature,  the  contract  is  thereby  rendered  voidable  at  the  option 
of  the  party  defrauded.  In  such  a  case,  if  the  contract  is  wholly 
executory,  the  party  defrauded  may  set  up  the  fraud  in  defense 
of  an  action  by  the  other  party  to  enforce  it."    And  he  is  not 

S8.  Thomas    v.    Dickinson,     (Sup.  (Sup.  Sp.  T.  1808)   25  Misc.  234,  55 

1893)    67   Hun   850,  61   SUte   K«p.  N.  Y.  S.  79. 

645,  22  N.  Y.  8.  260.  59.  Davis  v.  Gifford,    (Sup.  1918) 

M.  Fox  V.  Hirschfeld,   (1913)    157  182  App.  Div.  99,  169  N.  Y.  S.  492; 

App.   Div.    364,    142   N.    Y.   8.   261.  Swikehard  v.   Bussell,    (Sup.    1872) 

See  also  Simar  v.  Canaday,    (1873)  66  Barb.   560;    Estelle   v.   Dinsbeer, 

63  X.  Y.  298.  (Ooth.  PI.  O.  T.)  9  Misc.  485,  61  State 

85.  Fox  V.  Hirschfeld,  (Sup.  1913)  Rep.  96,  30  N.  Y.  S.  226;   Burborn 

157  App.  Div.  364,  142  K.  Y.  S.  261.  v.    McDonough,     (Com.    PI.    G.    T. 

5«.  Strong  v.   Strong,    (1886)    102  1895)   14  Misc.  4,  69  State  Rep.  377, 

X.  Y.»9,  5  N.  E.  799.  35  N.  Y.  S.   132;  Construction  Re- 

67.  lUuiney  V.  Warren,  (Sup.  1879)  porter   Co.   v.   Crowninshield,    (Sup. 

17   Hun    111.  App.  T.   1896)    16  Misc.  381,  38  N. 

6S.  Van     Benscoten     v.     Seaman,  Y.    8.    72;    Paull    v.    American    R. 
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required  to  take  any  active  steps  to  disafiSrm  the  contract  but  may 
wait  until  the  other  party  seeks  its  enforcement.***  And  where  a 
party  to  a  contract  of  employment  or  the  like,  to  extend  over  a 
certain  period  of  time,  is  induced  to  enter  into  it  by  the  fraud  of 
the  other  party,  he  may,  though  the  contract  has  been  partly 
performed,  on  discovery  of  the  fraud,  put  an  end  to  the  contract 
without  being  liable  for  damages  as  for  a  breach."-    If  the  contract 


Express  Co.,  (Sup.  App.  T.  1920) 
110  Misc.  33»,  180  N.  Y.  S.  MO; 
Walker  v.  Freednun,  (Sup.  App. 
T.  1909)  114  N.  y.  S.  51;  Hilsen  v. 
Libby,  (Super.  Ct.  1878)  44  Super. 
Ct.  12;  Kipley  v.  Hazelton,  (Cam. 
PI.  Sp.  T.  1870)  3  Dalj  329. 

60.  Ripley  v.  Hazelton,  (Com.  PI. 
Sp.  T.  1870)  3  Daly  329.  See  also 
Wolf  ▼.  National  City  Banlc,  (Sup. 
1916)  170  App.  Div.  666,  166  N.  T. 
S.  676;  Barber  v.  Kerr,  (Sup.  1848) 
3  Barb.  149;  Sand  v.  Kenney  Mfg. 
Co.,  (Sup.  App.  T.  1909)  113  N.  Y. 
S.   972. 

In  Daly  t.  Beineldt,  (1906)  183 
N.  Y.  58  mem.,  76  N.  E.  1093, 
rervrsing  97  App.  Div.  147,  89  N. 
Y.  S.  647,  it  appeared  that  an  agent 
engaged  to  purchase  land  for  his 
principal  misrepresented  the  amount 
of  the  purchase  price  and  thus  in- 
duced the  principal  to  execute  a 
mortgage  on  the  land  to  a  third  per- 
son for  an  amount  over  the  actual 
price  paid  by  the  agent.  This  mort- 
gage was  transferred  to  the  agent 
and  by  him  retransf erred  to  a  third 
person.  The  principal  after  knowl- 
edge of  the  agent's  fraud  paid  in- 
terest on  the  mortgage  for  some  time, 
and  in  an  action  to  foreclose  the 
mortgage  set  up  the  fraud  of  the 
agent  as  defense,  which  was  sus- 
tained by  the  trial  court.  The  appel- 
late division  reversed  the  trial 
court  on  the  ground  that  the  prin- 
cipal had  ratified  the  mortgage  thus 
fraudulently  procured  by  the  agent. 
This  decision  was  reversed  on  appeal 
and  that  of  the  trial  court  upheld. 
The  decision  of  the  appellate  division 
is  based  on  the  ground  that  the 
principal  was  required  to  rescind 
within     a     reasonable     time     after 


knowledge  of  the  fraud.  >It  would 
seem,  however,  that  there  was  noth- 
ing which  he  was  required  to  rescind 
except  the  executory  contract  evi- 
denced by  the  mortgage  which  his 
agent  fraudulently  procured  to  be 
exiecuted  for  his  benefit,  and  the 
principal  was  very  properly  allowed 
to  set  up  the  defense  of  fraud  to  its 
enforcement,  unless  some  principle  of 
estoppel  precluded  his  asserting  the 
defense  as  against  the  person  to 
whom  the  agent  transferred  the 
mortgage.  As  to  this  no  question 
seems  to  hare  been  raised. 

A  somewhat  similar  ruling  was 
made  in  Douglas  ▼.  Richards,  (1906) 
116  App.  Div.  27,  101  N.  Y.  S.  299. 
In  this  case  it  appeared  that  the 
defendant  and  another  agreed  to 
purchase  a  half  interest  in  a  business 
from  the  plaintiff  for  $6,000,  the 
business  to  be  carried  on  by  them  as 
partners.  The  plaintiff  had  entered 
into  a  secret  agreement  to  sell  the 
business  to  one  of  the  partners  for 
$4,000.  In  order  to  deceive  the  de- 
fendant the  purchase  was  carried 
out  in  form  by  both  of  the  partners 
paying  $2,000,  and  giving  their 
individual  notes  for  $1,000.  The 
plaintiff  returned  to  the  person  with 
whom  he  had  the  secret  agreement 
the  $2,000  paid  by  him.  It  was  held 
that  the  defendant  was  not  bound  to 
rescind,  but  could  defend  an  action 
on  the  note  given  by  him  on  the 
ground  that  it  was  obtained  by  fraud 
and  without  consideration,  as  the 
$2,000  paid  by  the  defendant  in  fact 
paid  his  half  of  the  $4,000,  the  real 
purchase  price. 

61.  People  V.  Stephens,  (1878)  71 
N.  Y.  527,  552. 
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is  executed  in  whole  or  in  part,  the  party  defrauded  may,  on 
restoring  the  statu  quo  in  so  far  as  possible,  rescind  the  contract 
and  recover  what  he  has  parted  with  in  performance  on  his  part  or 
its  value.**  If,  on  the  basis  of  a  rescission,  the  recovery  of  what 
the  plaintiff  has  parted  with  is  sought  in  an  action  at  law,  he  must 
first  offer  to  restore  whatever  may  have  been  received  by  him  by 
virtue  of  the  contract  f  but  he  may  also  bring  a  suit  in  equity  for 
rescission,  and  in  that  action  have  full  relief.  Such  a  suit  is  not 
founded  on  a  prior  rescission,  but  is,  it  is  said,  a  suit  for  a  rescis- 
sion, and  it  is  therefore  sufficient  in  such  a  suit  for  the  plaintiff  to 
offer  in  his  complaint  to  return  what  he  has  received  and  make 
tender  of  it  on  the  trial."  The  fact  that  the  contract  is  under  seal 
does  not  affect  the  right  of  the  party  defrauded  to  avoid  it.** 
Where  a  sale  on  credit  is  induced  by  the  fraudulent  representa- 
tions of  the  buyer  as  to  his  financial  condition,  the  view  is  taken 
that  the  seller  may  rescind,  in  so  far  as  the  extension  of  credit 
is  concerned,  and  sue  immediately  for  the  price.**  If  a  sale  is  pro- 
cured by  the  fraud  of  the  buyer,  the  exercise  by  the  seller  of  his 
right  to  rescind  puts  an  end  to  the  contract  for  all  purposes,  and 
it  cannot  thereafter  be  relied  on  as  a  basis  for  relief  to  the  seller 
as  against  the  buyer."    Where  false  representations  are  made  by 


«.  Cobb  V.  Hatfield,  (1871)  4» 
N.  Y.  533;  Vail  v.  Reynolds,  (18U0) 
118  N.  Y.  297,  28  State  Rep.  707,  23 
K.  E.  301 ;  Slayback  v.  Raymond, 
(Sap.  1904)  03  App.  Div.  326,  affirm- 
ing 40  Misc.  601,  83  X.  Y.  S.  15; 
Fileman  v.  Mooney,  (Sup.  1918)  184 
App.  Div.  535,  172  N.  Y.  S.  554; 
Camp  V.  Pulver,  (1848)  5  Barb.  91; 
Harlow  v.  La  Brum,  (1894)  82  Hun 
292,  64  State  Rep.  72.  31  y.  Y.  8. 
487,  affirmed  151  N.  Y.  278,  45  N. 
E.  859. 

68.  Vail  V.  Reynolds,  (1890)  118 
N.  Y.  297.  28  State  Rep.  707,  23  N. 
E.  301  See  also  Smith  v.  Salomon, 
(Sup.  1918)  184  App.  Div.  544,  172 
X.  Y.  S.  515;  Hirsh  v.  Blair,  (Sup. 
1919)  188  App.  Div.  119,  176  N. 
Y.  S.  545. 

€4.  Vail  V.  Reynolds,  (1890)  118 
N'.  Y.  297,  28  State  Rep.  707,  23  N. 
E.  301:  Smith  v.  Ryan,  (1908)  191 
N'.  Y.  452,  456,  84  N.  E.  402;  Chis- 
Iwlm  V.  Eisenhuth,  (Sup.  1902)  69 
App.  Div.  134,  74  N.  Y.  S.  496; 
13 


Keefuss  v.  Weilmunster,  (Sup.  1903) 
89  App.  Div.  306,  85  N.  Y.  S.  913; 
Cox  T.  Stillman,  (Sup.  1909)  132 
App.  Div.  433,  116  N.  Y.  S.  931,  re- 
versing 59  Misc.  248,  112  X.  Y.  S. 
328;  Donaldson  v.  Catholic  Benev. 
Legion,  (Sup.  Sp.  T.  1920)  180  N.  Y. 
S.  598.  See  also  Delano  v.  Rice, 
(Sup.  1897)  23  App.  Div.  327,  48 
N.  Y.  S.  295. 

65.  Cary  v.  Hotailing,  (Sup.  1841) 
1  Hill  311. 

66.  Heilbronn  v.  Herzog,  (1900) 
165  N.  Y.  98,  58  X.  E,  759;  Talcott 
v.  Rosenberg,  (Sup.  G.  T.  1886)  4 
State  Rep.  17;  Hyman  v.  Kapp,  (App. 
1885)  22  XVTcly.  Dig.  310.  See  also 
Phillips  V.  Wortendyke,  (Sup.  1883) 
31  Ilun  192. 

67.  Morris  v.  Rexford,  (1859)  18 
N.  Y.  552;  Kinney  v.  Kiernan, 
(1872)  49  N.  Y.  i64;  Moller  v. 
Tueka,  (1881)  87  N.  Y.  166;  Thomp- 
son v.  Fuller,  (Sup.  G  T.  1889)  5 
Silv.  Sup.  Ct.  41,  28  State  Rep.  4, 
8  N.  Y.  S.  62. 
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an  agent  he  may  be  held  liable  for  his  fraud  in  an  action  for 
damages;  and  the  view  is  taken  that  where  the  contract,  such  as 
a  sale  or  subscription  to  stock,  has  been  executed  in  whole  or  in 
part,  the  agent  may  be  joined  with  his  principal  in  an  action  in 
equity  for  rescission,  and  a  judgment  may  be  rendered  against 
both  the  agent  and  his  principal  for  the  recovery  of  the  amount 
paid  by  the  plaintiff.**  In  case  the  remedy  by  way  of  rescission 
is  adopted  and  the  fraud  is  established,  the  contract  is  rescinded 
and  the  rights  of  the  parties  are  the  same  as  though  it  had  never 
been  made.**  And  where,  after  an  oral  contract  of  sale  has  been 
made,  one  of  the  parties  is  induced  by  the  fraud  of  the  other  to 
sign  a  writing  without  any  intention  on  his  part  that  it  should  be 
considered  the  repository  of  the  terms  of  the  contract,  the  party 
so  deceived  may  treat  the  instrument  so  signed  as  void  and  main- 
tain an  action  on  the  oral  contract.™  If  the  party  guilty  of  the 
fraud  refuses  on  demand  to  restore  what  he  has  received  under  the 
contract,  it  may  be  recovered  of  him  or  its  value,  in  a  proper 
action,  as  tortioiisly  withheld.'^  But  where  a  creditor  is  induced 
by  fraudulent  representations  as  to  stock  to  accept  it  in  payment 
of  his  claim,  this  cannot  be  considered  as  money  paid  by  him  so  as 
to  enable  him  to  recover,  on  a  rescission  of  the  transactions,  the 
amount  of  the  original  indebtedness  as  money  paid  to  and  acquired 
by  the  debtor  by  fraud." 

§  147.  Neoessitj  for  Resort  to  Eqtiity  to  Avoid  Transfer  of 
Property. —  Where  a  seller  is  induced  by  the  fraud  of  the  buyer 
to  sell  and  transfer  the  title  to  personal  property,  he  is  not  required 

68.  Mack  v.  Latta,  (1904)  178  N.  but  in  order  to  avoid  a  multiplicity 
Y.  525,  71  N.  E.  97,  reversing  83  App.  of  suite,  a  court  of  equity,  having 
Div.  242,  82  N.  Y.  S.  130.  In  this  concurrent  jurisdiction,  will  inter- 
case  it  was  held  that  an  action  in  pose  and  aiford  him  full  and  corn- 
equity  to  rescind  a  sub icription  for  plete  relief  in  one  action;  and  the 
corporate  stoclc,  perpetually  to  en-  fact  that  the  corporation  and  not 
join  the  assertion  of  the  validity  of  the  individual  defendants  received 
the  agreement  and  the  bringing  or  the  benefit  of  the  transaction  does 
maintaining  any  action,  legal  or  not  release  them  from  liability, 
equitable,  based  thereon,  on  the  69.  De  Graw  v.  Elmore,  (1872)  50 
ground    that    it    was    obtained     by  N.  Y.   1. 

fraud,  is  properly  brought,  not  only  70.  Whipple   v.    Brown    Bros.    Co., 

against    the    corporation,    but    also  (1919)  22.";  N.  V.  237,  121  N.  E.  748, 

against  individual  officers  of  the  cor-  affirming  170  App.  Div.  531,  156  N. 

poration  by  whose  alleged  false  rep-  Y.  S.  63. 

resentations  the  subscription  was  in-  71.  Ce  Graw  v.  Elmore,  (1872)   60 

duced.     The  plaintifT  in  such  a  case  N.  Y.   1. 

is  not  confined  to  his  remedy  at  law  72.  De  Graw  v.  Elmore,  (1872)   50 

against    tlie    individual    defendants,  N.  Y.   1. 
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to  resort  to  a  court  of  equity  to  secure  relief  by  way  of  rescission, 
but  may  avoid  the  contract  and  sue  at  law  to  recover  the  posses- 
sion of  the  subject  matter  of  the  sale."  This  is  the  method  of 
relief  usually  resorted  to  by  a  seller  who  is  induced  to  make  a  sale 
on  credit  by  the  fraudulent  representations  of  the  buyer  as  to  his 
financial  standing,  and  as  a  general  rule  no  question  is  raised  as 
to  the  propriety  of  this  form  of  remedy.  And  it  is  held  that  no 
form  of  words  declaring  a  disaffirmance  of  the  sale  is  necessary, 
nor  is  any  act  of  disaffirmance  required  beyond  the  decisive  one 
of  claiming  or  seizing  the  goods  by  his  own  act  or  the  process  of 
the  law.''*  It  is  also  held  that  the  seller  may  treat  the  original 
taking  as  wrongful,  though  he  may  have  apparently  consented 
thereto,  and  may  maintain  an  action  of  replevin  or  trespass  as 
for  a  wrongful  taking." 

A  distinction  is  made  between  cases  involving  a  transfer  of  the 
title  to  real  estate  and  those  involving  personal  property.  In 
cases  involving  real  estate  relief  has  almost  always  been  sought  in 
a  court  of  equity.  And  it  would  seem,  on  principle,  that  where 
a  grantor  is  induced  by  fraud  going  to  the  consideration  or  induce- 
ment for  the  conveyance  to  execute  the  deed,  he  must  resort  to  a 
court  of  equity  for  relief,  as  title  to  land  can  only  be  transferred 
by  deed  as  between  parties  inter  vivos,  and  the  transfer  of  the  title 
being  voidable  merely,  a  court  of  law  cannot  revest  it  in  the 
grantor."  There  are,  however,  certain  kinds  of  fraud  for  which 
a  conveyance  of  land  may  be  avoided  without  a  resort  to  equity. 
This  is  sometimes  called  fraud  in  the  execution,  as  where  the 
grantor  is  by  some  trick  or  fraud  inveigled  into  executing  the 
deed  without  any  intention  on  his  part  to  execute  an  instrument 
of  the  character  in  question."  As  said  by  Cullen,  J.:  "  The  dis- 
tmction  between  the  two  cases  lies  just  here.  It  is  elementary 
law  that  the  assent  of  the  parties  is  necessary  to  constitute  a  bind- 
ing contract.  In  the  first  case  the  assent  of  the  party,  though 
obtained  by  fraud,  is  nevertheless  obtained  not  only  to  the  execu- 

n.  Smith  V.  Ryan,   (1908)    191  N.  76.  See  Smith  v.  Ryan,  (1908)   101 

Y.  452,  456,  84  N.  E.  402.  N.  Y.  452,  456,  84  N.  E.  402. 

«   Tf-u-i     _    rk~iJo     /c...    ^aa^^\  77.  Wilcox  v.  American  Telephone, 

«^^'«7",«^K.:  P  '^o-n  ^1  «*<••.  Co..  (1903)  176  N.  Y.  115,  68 
«  Barb.  554.    18   Abb.   Pr.   2o0,  28       ^_  '^    j^g    ^^^^^^.^^   „    ^pp    pj^ 

How.  Pr.    197.  gl4  n,^^    yg  jj  Y.  S.  1037;  Smith  v. 

71.  Gary  v.  Hoteiling,  (Snp.  1841)       Ryan,   (1908)    191  N.  Y.  452,  84  N. 

1  nni  311.  e"  402. 
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tion  of  the  instrument,  but  to  the  contract  which  it  evidences.  In 
the  second  case  there  is  procured  only  the  signature  to  and  execu- 
tion of  the  written  instrument,  but  not  assent  to  the  contract 
therein  stated."™  Thus  where  a  landowner  was  inveigled  into 
executing  a  deed,  conveying  easements  to  a  telegraph  and  telephone 
company,  by  misrepresentations  to  the  effect  that  it  was  only  a 
receipt  for  money  at  the  time  paid  for  injuries  done  by  the  com- 
pany in  trimming  a  tree  belonging  to  the  landowner,  it  was  held 
in  an  action  of  ejectment  against  the  company,  in  which  the  com- 
pany set  up  the  deed  as  a  defense,  that  the  landowner  could  avoid 
its  effect  without  any  necessity  for  a  resort  to  equity.™ 

§  148.  Sights  of  Third  Persoiu  —  Bona  Fide  Pnrchasars. —  If 
a  person  is  induced  by  fraud  to  enter  into  a  non-negotiable  execu- 
tory contract,  an  assignee  of  such  a  contract,  as  a  general  rule, 
takes  it  subject  to  all  defenses  available  against  the  assignor, 
which  includes  the  defense  of  fraud.**  This  is  also  true,  where  the 
instrument  is  in  the  form  of  a  negotiable  instrument,  if  the 
assignee  is  not  a  bona  fide  purchaser  for  value  and  without  notice."' 
It  is  otherwise  in  case  of  negotiable  instruments  if  the  transferee 
is  a  bona  fide  purchaser  in  due  course  for  value,  and  he  will  take 
free  from  the  defense  that  the  maker  was  induced  by  fraud 
to  give  the  instrument ;  ^  but  in  such  a  case  the  burden  is  on  him, 
even  independent  of  the  Negotiable  Instrument  Law,  to  show  that 
he  was  in  fact  a  bona  fide  purchaser  for  value."  and  also  that  he 
had  no  notice  of  the  fraud.*^    The  reason  sometimes  given  for  this 

78.  Smith  v.  Ryan,  (1908)  191  N.  (18T4)  66  N.  Y.  478,  affirming  36 
Y.  452,  407,  84  N.  E.  402.  See  also  Super.  Ct.  273,  45  How.  Pr.  492. 
WTiipple  V.  Brown  Bros.  Co.,  (1919)  88.  Harger  v.  Worrell,  (1877)  69 
225  N.  Y.  237,  121  N.  E.  748,  affirm-  N.  Y.  370;  Vosbur^  v.  Diefendorf, 
ing  170  App.  Div.  631,  166  N.  Y.  S.  (1890)  119  N.  Y.  367,  864,  29  SUte 
63.  Bep.  448,  23  N.  E.   801;    American 

79.  Wilcox  V.  American  Telephone,  Exch.  Nat.  Bank  v.  New  York  Belt- 
etc,  Co.,  (1903)  176  N.  Y.  115,  68  ing,  et«.,  Co.,  (1896)  148  N.  Y.  698, 
N.  E.  153,  reversing  73  App.  Div.  703,  43  N.  E.  168;  Hurst  v.  Lee, 
614  mem.,  76  N.  Y.  S.  1037.  (Supi  1911)    143  App.  Div.  614,  127 

80.  Lassall  v.  Pati,  (Sup.  Sp.  T.  N.  Y.  S.  1040;  Hale  v.  Shannon,  (Sup. 
1898)  25  Misc.  661,  55  N.  Y.  S.  1084,  1890)  67  Hun  466,  32  State  Rep. 
28    Civ.    Pro.    328.  1079,  11  N.  Y.  S.  129. 

81.  Baker  v.  Lever,  (1876)  67  N.  84.  Cortland  First  Nat.  Bank  v. 
Y.  304,  affirming  6  Hun  114;  Green,  (1871)  43  N.  Y.  298;  Voa- 
Rochester  Printing  Co.  v.  Loomia,  buigh  v.  Diefendorf,  (1890)  119  N. 
(1887)  46  Hun  93,  9  State  Rep.  592,  Y.  367,  366,  29  State  Rep.  448,  23 
affirmed  120  N.  Y.  659  mem.,  24  N.  N.  E.  801;  Canajoharie  Nat.  Bank 
E.  1103.  y.  Diefendorf,  (1890)    123  N.  Y.  191, 

8S.   Justh      v.      National      Bank,       33   State   Rep.   389,   25   N.    E.   402; 
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is  that  where  there  is'  fraud  the  presamption  is  that  the  payee 
will  part  with  the  note  for  the  purpose  of  enabling  some  third 
person  to  recover  on  it,  and  such  presumption  operates  against 
the  holder  and  it  devolves  on  him  to  show  that  he  gave  value  for 
it» 

Where  the  contract  is  executed,  as  in  case  of  sales  of  land  or 
personal  chattels  after  transfer  of  title,  a  bona  fide  purchaser  for 
value  acquii-lng  title  from  the  fraudulent  buyer  will  acquire  a 
good  title  as  against  the  defrauded  seller's  right  to  rescind  and 
reclaim  the  subject  matter  of  the  sale.**  And  this  is  also  held 
true  as  to  a  bona  fide  transferee  of  a  chose  in  action,  such  as  a 
bond  and  mortgage  or  the  like,  taking  from  one  who  by  fraud 
procured  its  unconditional  assignment.*'  This  is  based  on  the 
principle  that  where  one  of  two  innocent  persons  must  neces- 
sarily suffer  by  the  wrongful  act  of  a  third  person,  the  loss  should 
fall  on  the  one  who  by  his  voluntary  or  negligent  act  has  enabled 
the  wrongdoer  to  produce  the  injury."  And  according  to  the 
better  view  it  is  immaterial  that  the  fraud  of  the  buyer  by  which 
he  obtained  the  possession  and  title  may  have  constituted  the 
statutory  felony  of  obtaining  goods  by  false  pretenses.'*  A  person, 
however,  succeeding  to  the  title  of  the  fraudulent  buyer  or  assignee, 
who  does  not  occupy  the  position  of  a  bona  fide  purchaser  for 
value  and  without  notice,  takes  subject  to  the  seller's  right  of 
reclamation;**  and  it  is  held  that  one  who  takes  the  property 


Bafskj  T.  Frederick  A.  Smith  Co., 
(Sup.  Sp.  T.  1013)  79  Misc.  353,  139 
N.  y.  S.  1088. 

8S.  Cortland  First  Nat.  Bank  v. 
Green,  (1871)   43  N.  Y.  298. 

S8.  Sinnott  y.  CSerman-American 
Bank,  (1900)  164  N.  Y.  386,  68  N. 
S.  286,  affirming  33  App.  Div.  641 
mem.,  64  N.  Y.  S.  lllOj  Mowrey  v. 
Wahh,  (Sup.  1828)  8  Cow.  238; 
Ualcolm  V.  Loveridge,  (Sup.  1861) 
13  Barb.  372;  Naugatuck  Cutlery 
Co.  T.  Babcock,  (Sup.  1880)  22  Hun 
481;  Keyoer  v.  Uarbeck,  (Super.  (X 
1854)  10  Super,  a.  373,  12  N.  Y. 
Leg.  Obs.  201,  2  Liv.  Law  Mag.  648; 
Dnrbrow  ▼.  McDonald,  (Super.  (X 
1859)   18  Super.  Ct.  130. 

87.  Moore  t.  Miller,  (Sup.  O.  T. 
1872)  6  Lam.  396,  applying  McNeil 
T.  New  York  Tenth  Nat.  Bank,  (1871) 
46  X.  Y.  325.     See  abo  Peabody  t. 


Fenton,    (Chan.   Ct.    1848)    3   Barb. 
Ch.  451. 

88.  Mowrey  v.  Walsh,  (Sup.  1828) 
8  Cow.  238;  Moore  v.  Miller,  (Sup. 
G.  T.  1872)  6  Lans.  396;  Peabody  v. 
Fenton,  (Chan.  Ct.  1848)  3  Barb. 
Ch.  461. 

89.  Malcom  v.  Loveridge,  (Sup. 
1851)  13  Barb.  372;  Keyser  v.  Har- 
beck,  (Super.  Ct.  1854)  10  Super. 
Ct.  373,  12  N.  Y.  Leg.  Obe.  201,  2 
Liv.  Law  Mag.  648.  See  also  Pea- 
body  V.  Fenton,  (Chan.  Ct.  1848)  3 
Barb.  Ch.  451.  But  see  Andrews  v. 
Dieterich,  (Sup.  1835)  14  Wend.  31; 
Robinson  v.  Dauchy,  (Sup.  1848)  3 
Barb.  20. 

90.  Hathomev.  Hodges,  (1864)  28 
N.  Y.  486;  Stevens  v.  Brennan, 
(1879)  79  N.  Y.  254;  Wise  v. 
Grant,  (1894)  140  N.  Y.  593,  56 
State  Rep.  496,  35  N.  K  1078,  affirm- 


Digitized  by  VjOOQIC 


198 


NEW    YORK    LAW    OF    CONTRACTS 


[t  148 


as  security  for  or  in  payment  of  a  pre-existing  debt  is  not  to  be 
regarded  as  a  purchaser  for  value.*^  If  the  goods  are  sold  to  a 
bona  fide  purchaser  the  seller  may  follow  the  proceeds  as  a  trust 
fund  as  long  as  they  can  be  traced  and  until  they  have  passed 
into  the  hands  of  a  person  entitled  to  protection  against  the  equity 
of  the  seller.**  The  burden  is  on  the  party  claiming  protection 
as  a  bona  fide  purchaser  for  value  to  establish  such  fact.**  If  after 
knowledge  of  the  fraud  the  seller  ratifies  the  sale  he  loses  any 
right  to  reclaim  the  goods  in  the  hands  of  either  the  buyer  or  his 
successor  in  title,  and  after  the  title  has  passed  from  the  buyer 
the  seller  cannot  ratify  the  sale  for  the  purpose  of  holding  the 
buyer  for  the  price  and  at  the  same  time,  even  by  an  express 
provision  in  the  contract  of  ratification,  retain  a  right  to  reclaim 
the  goods.**  Though  the  signature  of  the  grantor  to  a  convey- 
ance may  be  genuine,  still  if  it  was  procured,  without  negligence 
on  his  part,  by  some  trick  or  artifice,  without  any  intention-  on 
the  part  of  the  grantor  to  execute  a  conveyance  and  without  any 


ing  as  to  this  but  reversing  on  otlier 
grounds  49  State  Rep.  439,  20  N.  Y. 
S.  828;  Converse  v.  Sickles,  (1895) 
146  N.  Y.  200,  2  N.  Y.  Annot.  Cas. 
16,  66  State  Rep.  686,  40  N.  E.  777; 
Bienenstok  v.  Ammidown,  (Super. 
Ct.  Sp.  T.  1894)  »1  Abb.  N.  Cas.  400, 
59  State  Bep.  471,'  29  N.  Y.  S.  693, 
affirmed  11  Misc.  76,  32  N.  Y.  S. 
1138  mem.;  King  v.  Fitch,  (App. 
1864)  1  Keyes  432,  2  Abb.  App. 
Dec  608;  Gale  v.  Oele,  (Sup.  1865) 
19  Barb.  249;  Ward  v.  Woodbum, 
(Sup.  1858)  27  Barb.  346;  Joslin  v. 
Cowee,  (Sup.  1871)  60  Barb.  48,  re- 
versed on  other  grotmds  62  N.  Y. 
90;  Naugatuck  Cutlery  Co.  v.  Bab- 
cock,  (Sup.  1880)  22  Hun  481; 
Merchants'  Nat.  Bank  v.  Tracy, 
(Sup.  1894)  77  Hun  443,  60  State 
Rep.  650,  29  N.  Y.  S.  77,  affirmed 
150  N.  Y.  665  mem.,  44  N.  E.  1126; 
Sommer  v.  Oppenheim,  (Sup.  App. 
T.  1897)  19  Misc.  605,  78  State 
Rep.  396,  44  N.  Y.  S.  396,  affirm- 
ing 18  Misc.  736  mem.,  41  N.  Y. 
S.  1132;  Oroasman  v.  Walters, 
(Sup.  G.  T.  1890)  33  State  Rep. 
921,  11  N.  Y.  S.  471;  Peabody  v. 
Fenton,  (Chan.  Ct.  1848)  3  Barb.  Ch. 
4.')1;  Dykera  v.  Woodward,  (Sup.  Sp. 


T.  1862)  7  How.  Pr.  313;  Francheria 
v.  Henri<iues,  (Com.  PI.  G.  T.  1882) 
24  How.  Pt.  165;  Frasdiieris  v. 
Henriquee,  (Com.  PI.  G.  T.  1868) 
6  Abb.  Pr.  N.  S.  261.  See  also  Day- 
ton   v.    American    Steel    Barge   Co., 

(Sup.  Tr.  T.  1901)  36  Misc.  223,  7S 
N.  Y.  S.  316,  affirmed  76  App.  Div. 
464,  79  N.  Y.  S.  1130. 

91.  Stevens  v.  Brennan,  (1879)  79 
N.  Y.  264. 
M.  Bienenstt^       v.       Ammidown, 

(Super.  Ct.  Sp.  T.  1894)  31  Abb.  N. 
Cas.  400,  29  N.  Y.  S.  593,  affirmed  11 
Misc.  76,  32  N.  Y.  S.  1138  mem. 

93.  Stevens  v.  Brennan,  (1879)  79 
N.  Y.  264;  Canajoharie  Nat.  Bank 
V.  Diefendorf,  (1890)  123  N.  Y.  191, 
33  State  Rep.  389,  26  N.  K  402; 
King  V.  Titdx,  (App.  1864)  1  Keyes 
432,  2  Abb.  App.  Dec.  608;  Mer- 
chants' Nat.  Bank  T.  Tracy,  (Sup. 
1894)  77  Hun  443,  60  State  Rep. 
650,  29  N.  y.  S.  77,  affirmed  160  N. 
Y.  566  mem.,  44  N.  E.  1126;  Bienen- 
stok  V.  Ammidown,  Super.  Ct.  Sp. 
T.  1894)  31  Abb.  N.  Cas.  400,  29 
N.  Y.  S.  693,  affirmed  11  Misc.  76^ 
32  N.  Y.  S.  1138  mem. 

94.  Joslin  y.  Cowee,  (1873)  62  N. 
Y.  90,  reversing  60  Barb.  48. 
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delivery  as  such,  the  instrument  in  so  far  as  it  purports  to  be  a 
conveyance  is  in  the  nature  of  a  forgery,  and  no  one  claiming 
under  the  grantee  can  claim  any  protection  as  against  the  grantor 
on  the  ground  that  he  was  a  purchaser  for  value  and  without 
notice,  as  the  instrument  is  in  the  first  instance  absolutely  void 
and  not  merely  voidable  at  the  option  of  the  grantor.** 

§  149.  Who  May  Take  Advantage  of  Fraud. —  Only  such  per- 
sons as  are  affected  by  the  fraud  may  complain  thereof. ••  "A 
fraud,"  says  Hunt,  J.,  "  upon  one  does  not  form  a  claim  on  behalf 
of  a  stranger  to  the  transaction,  not  claiming  under  the  party 
defrauded.  A  fraud  is  an  individual  and  personal  thing.  It  is 
a  cause  of  complaint  to  the  person  only  upon  whom  it  is  com- 
mitted. No  other  person  can  claim  a  benefit  from  it.  A  recovery 
by  any  other  person  is  no  defense  to  a  claim  by  the  party 
defrauded.""  It  has  been  held  that  a  receiver  of  a  corporation 
is  not  necessarily  entitled  to  sue  to  avoid  a  contract  between  the 
corporation  and  its  directors,  voidable  for  constructive  fraud  on 
the  part  of  the  directors.  Therefore  a  complaint  in  an  action 
brought  by  the  receiver  of  a  corporation  to  avoid  or  disafiSrm 
acts  of  the  corjwration  or  its  directors  as  fraudulent,  which 
merely  alleges  the  appointment  of  the  plaintiff  as  receiver  with- 
out specifying  the  nature  of  the  receivership  or  of  the  action 
or  proceeding  in  which  he  was  appointed,  and  which  does  not  state 
that  there  are  creditors,  that  the  company  is  insolvent,  or  that 
the  stockholders  have  disafSrmed  the  transaction  in  question, 
fails  to  show  a  right  in  the  plaintiff  to  disafiSrm  the  transactions, 
and  hence  is  insufficient."  A  sale  of  real  or  personal  property, 
procured  by  the  fraud  of  the  buyer  or  grantee,  transfers  a  good 
title  as  against  all  persons  except  the  seller  or  grantor,  and  a 

96.  Uarden    v.     Dorthy,    Ko.     1,  480,  30  N.  Y.  S.  827;  Bloomingdale 

(1899)   160  N.  Y.  39,  64  N.  B.  726,  v.  Hodges,   (Sup.  App.  T.  1897)   21 

•finning  12  App.  Div.  188,  78  SUto  Misc.  6,  40  N.  Y.  S.  859;   McGlynn 

Bep.  827,  42  N.  Y.  S.  827.  v.  Seymour,  (Com.  PI.  1888)  14  Daly 

86.  Graaer    v.   Stellwagen,    (1862)  420,  14  State  Bep.  707. 
26  N.  Y.  915;    Comstock  y.   Ames,  97.  Comstock  v.  Ames,  (App.  1867) 

(App.  1867)  3  Keyes  357,  1  Abb.  App.  3  Keyes  357,  1  Abb.  App.  Dec.  411. 

Dec  411;  Jackaon  v.  Eaton,    (Sup.  See    also    Bloomingdale    y.    Hodges, 

1823)  20  Jobns.  478;  Butler  t.  Veile,  (Sup.  App.  T.  1897)  21  Misc.  6,  46 

(Snp.  1866)   44  Barb.  166;   Bennett  N.  Y.  S.  859. 

T.  Bates,   (Sup.  1882)   26  Hun  364,  98.  Forker  y.  Brown,  (Com.  PI.  O. 

367,   judgment   modified    94    K.    Y.  T.  1894)  10  Misc.  161,  62  State  Rep. 

354;  Forker  v.  Brown,   (Com.  PI.  G.  480,   30  N.   Y.   S.   827,  affirmed   159 

T.  1894)   10  Misc.  161,  62  State  Rep.  N.  Y.  540  mem.,  53  N.  E.  1125. 
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Stranger  not  claiming  under  or  in  privity  to  the  seller  or  grantor 
cannot  set  up  the  fraud  to  defeat  the  title  of  the  buyer  or  grantee.** 
It  also  seems  that  where  land  is  purchased  subject  to  a  mortgage 
given  by  the  grantor  on  a  prior  purchase,  the  purchaser  cannot 
set  up,  in  defense  of  a  foreclosure  of  the  mortgage,  fraudulent 
representations  made  to  his  grantor  to  induce  him  to  make  the 
purchase.^  If  an  assignment  of  a  chose  in  action  is  procured 
by  fraud,  and  the  assignor  has  asserted  his  right  to  avoid  the 
assignment,  the  debtor  may  undoubtedly,  in  an  action  by  the 
assignee  to  enforce  the  claim,  set  up  the  defense  of  want  of  title 
in  the  assignee.'  This  view  has  been  taken  where  the  assignment 
of  a  bond  and  mortgage  was  obtained  by  fraud,  and  the  mortgagor 
thereafter  paid  the  indebtedness  to  the  mortgagee  and  he  was 
permitted  to  set  up  the  defense,  in  an  action  by  the  assignee,  of 
payment  to  the  mortgagee  and  fraud  in  the  procurement  of  the 
assignment  by  the  assignee.'  On  the  other  hand,  as  the  fraud 
would  render  the  assignment  or  transfer  of  the  chose  in  action 
voidable  merely  at  the  option  of  the  assignor,  it  would  seem  that 
if  he  has  not  sought  to  repudiate  the  transaction,  the  debtor  cannot 
without  authorization  of  the  assignor  attack;  the  title  of  the 
assignee  for  fraud  in  obtaining  the  assignment.*  Still  there  is 
authority  for  the  position  that  if  there  was  actual  mala  fides 
on  the  part  of  the  assignee,  the  debtor  may  set  up  that  fact  in 
defense  to  an  action  by  him  to  enforce  the  indebtedness;  this,  it 
is  said,  proceeds  on  the  general  doctrine  that  no  man  can  acquire 
a  right  by  his  own  fraud  to  sustain  an  action  in  any  court.'    If  a 

99.  Graser   v.    Stellwager,    (1862)  «.  Hall  v.  Erwin,   (Sup.  1871)    60 

25   N.   Y.   315;    Comstock   v.    Ames,  Barb.  349,  judgment  modified  57  N. 

(App.    1867)    3   Keyes   357,   1    Abb.  Y.   643;    Talman  v.  Gibson,    (Super. 

App.    Dec.    411;    Jackeon    v.    Eaton,  Ct.   1828)    1   Super.  Ct.  308. 

(Sup.    1823)    20   Johns.   478;    Gause  8.  Hall  v.  Erwin,    (Sup.  1871)    60 

V.    Commonwealth   Trust   Co.,    (Sup.  Barb.  349,  judgment  modified  67   N. 

Sp.  T.   1904)   44  Misc.  46,  89  N.  Y.  Y.  643. 

S.   723,    reversed    on   other   grounds  4.  See     City     Bank     v.     Perkins, 

100  App.  Div.  427,  91  N.  Y.  S.  847.  (1864)    29  N.  Y.  564. 

1.  Commercial     Bank     v.     Catto,  6.  Talman  t.  Gibson,    (Super.  Ct. 

(Sup.    1897)    20  App.   Div.  236,   46  1828)   I  Super.  Ct.  308.     In  this  case 

N.    Y.    S.    983,   affirmed    163    N.    Y.  Oakley,  J.,  said:     "It  is  believed  to 

560,    67    N.    E.    1107.      See    in    this  be  well  settled  that  if  the  holder  of 

connection   Bennett  v.   Bates,    (Sup.  a  note  obtains  it  by  fraud  he  cannot 

1882)    26  Hun  364,  judgment  modi-  maintain  an  action  on  it  against  any 

fied   94    N.    Y.    354.     And   compare  of  the  parties  to  it.    He  must  aver 

Crowe    V.    Malba    Land    Co.,     (Sup.  and  prove  that  the  note  was  trans- 

Sp.  T.  1912)  76  Misc.  676,  136  N.  Y.  ferred  to  him;   and  though  his  pos- 

S.  454.  session  of   the  note   is   prima   facie 
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buyer  is  induced  by  the  fraud  of  the  seller  to  make  a  purchase, 
and  a  note  for  the  purchase  price  is  given  indorsed  by  third 
persons,  it  has  been  held  that  such  third  persons  cannot  set  up, 
in  defense  to  an  action  against  them  on  their  indorsements,  the 
fraud  practiced  on  the  buyer,  where  the  buyer  has  done  nothing 
to  rescind  the  sale,  as  the  fraud  is  in  such  a  case  personal  to  the 
buyer,  who  alone  is  to  determine  what  steps  he  will  take  in  respect 
thereto.*  It  seeihs  that  where  an  extension  of  credit  is  procured 
by  the  debtor's  fraudulent  representations  as  to  his  financial  stand- 
ing, and  notes  are  given  for  the  indebtedness,  an  assignee  of  the 
original  claim  and  the  notes  may  avoid  the  extension  of  credit 
and  sue  immediately  on  the  original  indebtedness.'  And  where 
the  defendant  obtained  possession  of  a  certificate  of  stock  belong- 
ing to  another  of  the  same  name,  and  sold  and  transferred  it 
fraudulently  to  a  third  i>erson,  a  bona  fide  purchaser  from  such 
third  person  has  been  permitted  to  take  advantage  of  the  fraud 
as  a  basis  for  the  arrest  of  the  defendant  in  a  civil  action.' 
Ordinarily  a  fraud  practiced  on  an  agent  gives  a  right  of  action 
to  his  principal.*  But  where  the  agent  of  an  undisclosed  principal 
was  induced  by  fraud  to  enter  into  a  contract  under  seal,  the 
right  of  his  principal  to  maintain  an  action  for  damages  without 
an  assignment  of  the  cause  of  action  has  been  denied,  as  the  same 
rule  which  denies  to  an  undisclosed  principal  the  right  to  enforce 
8  contract  made  under  seal  entered  into  by  his  agent  precludes  the 

eridoice  of  the  transfer,  yet,  if  the  explained  in  City  Bank  v.  Perkins, 

defendant  can  show  that  the  plaintiff  29  N.  Y.  564,  the  defense  of  fraud 

obtained  the  note  by  his  own  fraudu-  on  the  part  of  the  plaintiff  in  the 

lent  act,  he  has   a  right  to  defeat  procurement  of  the   transfer  of  the 

the  action  on  that  ground,  although  note  was  in  fact  sanctioned  by  the 

he  may  be  liable  to  pay  the  note  to  person  claiming  to  be  the  true  owner 

the  true  owner.    He  has  not  a  right  of  the  note. 

to  question  the  consideration  merely  8.  Elliott    v.    Brady,     (1908)     192 

on   which    the    holder    received    the  N.  Y.  221,  86  N.  E.  69,  affirming  118 

note;   but  be  may  be  permitted  to  App.  Div.  208,   103  N.  Y.  S.  156. 
•how  that  there   was   no  considera-  7.  French    v.    Wliite,    (Super.    Ct. 

tion  paid  by  the  holder,  as  one  step  1866)    12  Super.   Ct.   254. 
towards  the   proof   of   fraud   on  his  8.  Paris   v.   Peck,    (Super.   Ct.   Q. 

part  in  obtaining  it.     This  proceeds  T.  1870)   32  Super.  Ct.  689,  10  Abb. 

00  the  general  doctrine  that  no  man  Pr.  N.  S.  66,  40  How.  Pr.  484. 
can  acquire  a  right  by  his  own  fraud  9.  Culliford   v.   Gadd,    (Super.   Ct. 

to  susUin  an   action  in  any  court;  O.  T.   1892)    60  Super.    CTt.   343,  44 

tad  it  is  a  principle  of  universal  ap-  State  Bep.  222,  223,  17  X.  Y.  S.  457, 

plication."     It  is  to  he  noted,  how-  affirmed  139  N.  Y.  618  mem.,  35  N. 

«ver,  in  regard  to  this  case,  that  as  E.    206. 
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principal  from  enforcing  the  contract  indirectly."  Where  false 
representations  were  made  to  a  wife  that  her  husband's  dog  had 
killed  the  defendant's  sheep,  and  in  reliance  thereon  she  paid, 
through  her  husband,  her  own  money  in  satisfaction  of  the  fraudu- 
lent claim,  she  has  been  permitted  to  maintain  an  action  to  recover 
the  money." 

§  150.  "  Wash  "  Sales  as  Basis  of  Charge  of  Fraud.—  The  mere 
fact  that  a  person  has  been  a  party  to  what  is  known  as  a  "  wash  ' ' 
sale,  the  purpose  of  which  is  to  give  to  the  public  the  impression 
that  the  stock  being  sold  has  a  certain  market  value,  cannot  itself 
subject  him  to  liability  for  fraud  to  persons  who  thereafter  pur- 
chase such  stock,  though  the  purchaser  was  influenced  in  making 
his  purchase  by  such  "wash"  sale.  "A  'wash*  sale,"  says 
Van  Hoesen,  J.,  in  this  connection,  "  is  at  most  an  affirmation 
that  the  buyer  is  paying  a  certain  price  for  a  certain  lot  of  stock. 
It  is  not  an  affirmation  that  the  stock  has  any  intrinsic  value,  that 
a  company  owns  any  property  of  value,  or  that  the  buyer  will  ever 
again  bid  the  same  price  for  the  stock.  It  is  made  on  accoTint 
of  persons  who  are  anonymous.  If  a  man  buys  stock  because  he 
is  led  by  '  wash  '  sales  to  believe  that  he  can  make  a  fortunate 
speculation,  he  cannot  have  an  action  of  deceit  against  those  who 
have  made  the  '  wash  '  sales.  The  sales,  though  fictitious,  are 
not  representations  of  any  fact  on  which  a  man  has  a  right  to  rely. 
They  are  at  most  false  affirmations  of  an  opinion  as  to  value.  Such 
affirmations  are  not  regarded  as  statements  of  fact.  '  Wash  ' 
sales  are  condemned,  as  they  ought  to  be,  because  they  are  ficti- 
tious, but  they  are  not  false  representations,  made  to  the  public 
in  general,  which  give  a  right  of  action  to  any  one  who  is  led 
by  them  to  take  an  erroneous  view  of  market  prices  and  to  invest 
unprofitably  in  consequence."" 

§  151.  Giving  Check  Without  Having  Funds  in  Bank.— As  a 
general  rule  the  giving  of  a  check  is  an  implied  representation  that 
the  drawer  has  funds  in  bank  to  meet  it  if  duly  presented,  and  a 
charge  of  fraud  may  be  based  on  the  giving  of  a  check  without 
having  funds  in  bank  to  meet  it."   "  Even  when  no  oral  represen- 

10.  Denike    v.    De    Oraaf,     (Snp.  18.  McQIyim    v.    Bejmaai,    ((km. 

1895)  87  Hun  61,  67  State  Rep.  88^  PL    1888)    14   Daly   420,    14    State 

33  N.  Y.  S.  1015,  affirmed  152  N.  Y.  Rep.  707. 

050  mem.,  47  N.  E.  1106.  18.  Sieling  v.  Clark,   (City  Ct.  G. 

11.  Town  y.  King,  (Sup.  Q.  T.  T.  1696)  18  Misc.  404,  75  State  lUsp. 
1886)   2  State  Rep.  264.  1360,  41  N.  Y.  S.  082;  Fruditbauin 
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tation  is  made,  the  act  of  drawing  and  issuing  a  check  amounts  to 
a  representation  that  the  drdwer  keeps  an  account  with  the  drawee 
and  that  there  are  funds  on  deposit  to  meet  it."  **  Thus  where  on 
the  purchase  of  property  for  cash  the  buyer  gives  a  ehetk  for  the 
price,  there  is  an  implied  representation  on  his  part  that  he  has 
or  will  have  funds  in  the  bank  to  meet  the  che<^  when  duly 
presented  for  payment,  and  a  charge  of  fraud  may  be  based  on 
such  representation,  entitling  the  seller  to  recover  as  for  a  tort 
if  the  check  is  duly  presented  and  payment  refused  for  want  of 
funds."  The  same  view  has  been  taken  where  the  defendant 
indneed  the  plaintifF  to  ezehauge  checks.^* 

Constructive  Fraud 

§  152.  Ill  0«neral. —  Constructive  fraud  arises  from  a  rule  of 
public  policy  or  the  confidential  or  fiduciary  relation  which  one  of 
the  parties  sustains  toward  the  other."  No  positive  dishonesty 
of  purpose  is  required  to  show  constructive  fraud,"  and  in  case 
of  an  alleged  construetive  fraud  arising  from  the  fiduciary  rela- 
tion of  the  party  charged  therewith,  the  cestui  que  trust  is  not 
required  to  show  that  the  contract  was  iniquitously  conceived  by 
the  fiduciary."  Thus  one  standing  in  a  fiduciary  relation  is  not 
permitted  to  contract  with  himself  in  regard  to  the  subject  matter 
of  the  trust.  If  he  does  so  the  contract  is  regarded  as  construc- 
tively fraudulent,**  and  voidable  at  the  option  of  the  cestui  que 
trust,  and  his  ri^t  to  avoid  the  contract  cannot  be  defeated  by 
showing  that  the  contract  was  in  every  respect  fair  and  reason- 
able and  prompted  by  none  but  honest  motives  on  the  part  of  the 

T.  Sdiinasi,  (Sup.  App.  T.  1914)  147  18.  Fulton  v.  Whitney,   (1876)   66 

N.    y.    S.    401;    King    v.    Murphy,  N.   Y.   648;    Yeoman   v.    Townshend, 

(County  Ct.  1914)   151  N.  Y.  S.  476.  (1893)    74  Hun  825,  67   State  Rep. 

li.  FmchttMium  v.  Schinasi,  (Sup.  182,    26    N.    Y.    S.   606;    Forlcer    v. 

App.  T.  1914)  147  N.  Y.  S.  401,  per  Brown,    (Com.   PI.  G.   T.    1894)    10 

Whitalter,  J.  Misc.    161,    62   State   Rep.    480,    30 

U.  King  V.  Murphy.   (Coimty  Ot.  N.  Y.  S.  827. 

W14)   151  K.  Y.  8.  476.  19.  Forlcw    v.    Brown,    (Com.    PI. 

16.  Fruchtbaum  v.  Schinasi,  (Sup.  O.  T.  1894)    10  Misc.  161,  62  SUte 

App.  T.  1914)   147  N.  Y.  S.  401.  Rep.  480,  30  N.  Y.  S.  827. 

n.  Weller  v.  Weller,   (Sup.  1887)  80.  Munson    v.    Syracuse,   etc.,   R. 

44  Hun   172,   7   State  Rep.  768,  26  Co.,    (1886)    103  N.  Y.  5»,  3  State 

Wldy.  Dig.  260,  affirmed   112  N.  Y.  Rep.    31,    8    N.    E.    366;    Forlcer   v. 

856  mem.,  20  State  Rep.  227,  2  Silv.  Brown,    (Com.   PI.   Q.    T.    1894)    10 

Afif.   134;    Forker  v.   Brown,    (<3«m.  Misc.  161,  62  State  Rep.  480,  30  N. 

PL   G.   T.    1894)     10    Misc.    161,    62  Y.     S.     827;     Davoue    v.     Fanning, 

State  Rep.  480,  30  N.  Y.  S.  827.  (Chan.  CHi.  1816)  2  Johns.  Ob.  262. 
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fiduciary."  "  The  law,"  says  Andrews,  J.,  "  permits  no  one  to 
act  in  such  inconsistent  relations.  It  does  not  stop  to  inquire 
whether  the  contract  or  transaction  was  fair  or  unfair.  It  stops 
the  inquiry  when  the  relation  is  disclosed,  and  sets  aside  the 
transaction  or  refuses  to  enforce  it,  at  the  instance  of  the  party 
whom  the  fiduciary  undertook  to  represent,  without  undertaking 
to  deal  with  the  question  of  abstract  justice  in  the  particular  case. 
It  prevents  frauds  by  making  them,  as  far  as  may  be,  impossible, 
knowing  that  real  motives  often  elude  the  most  searching  inquiry, 
and  it  leaves  neither  to  judge  nor  jury  the  right  to  determine, 
upon  a  consideration  of  its  advantages  or  disadvantages,  whether 
a  contract  made  under  such  circumstances  shall  stand  or  fall.  * '  ** 
It  is  also  well  recognized  that  a  fiduciary  is  not  permitted  to  pur- 
chase for  his  own  benefit  claims  or  interests  affecting  the  subject 
matter  of  the  trust,  antagonistic  to  the  cestui  que  trust,  and 
where  he  does  so  the  cestui  que  trust  may  claim  the  benefit  of 
the  purchase." 

§  153.  Particular  Fiduciary  Belations. —  The  rule  as  to  con- 
structive fraud  is  applied  to  all  persons  holding  a  confidential  or 
fiduciary  relation,  though  such  relation  is  not  strictly  that  of  a 
trustee.  Thus  directors  of  a  corporation  are  fiduciaries  and  sub- 
ject to  the  rule  that  persons  standing  in  that  relation  will  not  be 
suffered  to  retain  a  personal  profit  out  of  a  transaction  respecting 
the  subject  matter  of  the  trust,  but  will  be  compelled  to  account 
to  their  cestui  que  trust  therefor.'*  Ordinarily  in  case  of  a  volun- 
tary gift  or  conveyance  by  a  parent  to  his  child  there  is  no  pre- 
sumption of  fraud  or  undue  influence  on  the  part  of  the  child.  A 
presumption  of  fraud  or  undue  influence  may,  however,  arise 
where  in  addition  to  such  relation  there  is  superseded  a  relation 
of  trust  and  confldence,  and  proof  may  be  required  on  the  part  of 
the  child  to  show  that  the  transaction  was  free  from  undue 
influence  or  fraudulent  practices  on  his  part.*  It  is  also  the  gen- 
eral rule,  in  case  of  conveyances  or  transfers  by  a  child  to  his 

SI.  Forker  v.  Brown,  (Com.  PI.  Q.  M.  Brock  v.  Barnes,   (Snp.  1803) 

T.  1894)   10  Misc.  161,  62  State  Bep.  40  Barb.  521,  628;  Forker  y.  Brown, 

480,  30  N.  Y.  8.  827.  (Com.  PL  G.  T.  1894)   10  Misc.  161, 

83.  Munson    v.    Syracuse,    etc.,    R.  62  State  Rep.  480,  30  N.  Y.  S.  827. 

Co.,  (1886)   103  N.  Y.  68,  74,  3  State  25.  Weller  t.  Weller,   (Sup.  1887) 

Rep.  31,  8  N.  E.  356.  44  Hun   172,  7  Stete  Rep.   768,   af- 

83.  Hare  v.  De  Young,   (Sup.  Sp.  firmed  112  N.  Y.  665  mem.,  2  SUv. 

T.  1902)    3»  Misc.  366,  79  N.  Y.  S.  App.  134. 
868. 
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parent,  that  while  a  court  of  equity  examines  them  with  care  for 
evidences  of  fraud  or  undue  influence  on  the  part  of  the  parent, 
still  there  is  ordinarily  no  presumption  that  fraud  or  undue  influ- 
ence was  so  exercised,  and  in  the  absence  of  any  proof  thereof  the 
transfer  should  not  be  set  aside.^' 

§  154.  Principal  and  Agent. —  The  relation  between  a  principal 
and  his  agent  is  fiduciary  in  its  nature  and  has  frequently  given 
rise  to  charges  of  constructive  fraud.  Thus,  if  an  agent  to  purchase 
property  buys  from  himself  without  the  knowledge  of  his  principal 
this  is  a  constructive  fraud  and  entitles  the  principal  on  discovery 
of  the  fact  to  rescind."  As  said  by  Porter,  J.,  in  regard  to  such  a 
transaction:  "  There  is  no  view  of  the  facts  in  which  the  trans- 
action can  be  upheld.  He  [the  agent]  stood  in  a  relation  to  his 
principal  which  disabled  him  from  concluding  a  contract  with  him- 
self without  the  knowledge  or  assent  of  the  party  he  assumed  to 
represent.  He  undertook  to  act  at  once  as  seller  and  as  purchaser ; 
he  bought  as  agent,  and  sold  as  owner.  The  ex  parte  bargain,  thus 
concluded,  proved  advantageous  to  him  and  very  unfortunate  for 
his  principal  It  was  the  right  of  the  latter  to  rescind  it  on  dis- 
covery of  the  breach  of  confidence.  It  is  not  material  to  inquire 
whether  the  defendant  had  any  actual  fraudulent  purpose.  The 
making  of  a  purchase  from  himself,  without  authority  from  the 
plaintiff,  was  a  constructive  fraud,  in  view  of  the  fiduciary  rela- 
tion which  existed  between  the  parties.  In  such  a  case  the  law 
delivers  the  agent  from  temptation  by  a  presumptio  juris  et  de  jure, 
which  good  intentions  are  unavailing  to  repel. '  '*«  The  same  is  true 
where  an  agent  to  sell  sells  directly  or  indirectly  to  himself.**  It 
is  also  a  cardinal  principle  of  agency  that  an  agent  is  not  per- 
mitted to  act  secretly  as  the  agent  of  the  other  party  to  the  trans- 
action in  which  he  is  engaged.  Thus,  if  an  agent  to  buy  or  sell 
acts  also,  without  the  knowledge  of  his  principal,  as  the  agent  of 

is.  Jurgensen     v.     Dana,      (Sup.  210;  Carr  v.  National  Bank,  etc.,  Co., 

1914)    162  App.  Div.  42,  146  N.  Y.  (Sup.  1899)  43  App.  Dir.  10,  59  N. 

a  1001,  modifying  81  Misc.  431,  143  Y.  S.  618,  affinning  23  Misc.  368,  62 

N.  Y.  S.  67.      As  to  the  presumption  N.  Y.  6.  61. 

of  ondne  influence  in  case  of  transac-  S8.  Conkey  v.  Bond,   (1867)   36  N. 

tions  between  parent  and  child,   see  Y.  427,  429,  3  Abb.  Pr.  N.  S.  415,  2 

tnpra,   sections   130-131.  Trans.  App.  200. 

87.  Conkey  v.  Bond,  (1867)  36  N.  S9.  Gale  v.  Gale,    (Sup.   1855)    19 

T.  tt7,  3  Abb.  Pr.  N.  S.  416,  2  Trans.  Barb.  249;  Small  v.  Bobinwn,  (Sup. 

App.     200;      Mayo     v.      Knowlton,  1876)  0  Hun  418;  Yoeman  v.  Town- 

(1892)  134  N.  y.  250,  47  State  Rep.  shend,    (Sup.  1893)    74  Hun  625,  57 

748,  81  N.  E.  985,  29  Abb.  N.  Cas.  State  Rep.  182,  26  N.  Y.  S.  606. 
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the  Other  party,  the  transaction  is  voidable  for  constructive  fraud 
at  the  option  of  the  principal  so  defrauded  or  imposed  on." 

Inadequacy  of  Constderation 
§  155.  In  Oeneral. — As  a  rule,  fraud  is  not  to  be  inferred  from 
the  mere  inadequacy  of  the  consideration  on  which,  a  promise  is 
based  or  a  transfer  of  property  made,  and  alone  generally  affords 
no  ground  for  setting  aside  contracts.*^  In  this  connection  Chan- 
cellor Kent  says,  in  an  early  ease:  "  There  is  no  case  where  mere 
inadequacy  of  price,  independent  of  other  circumstances,  has  been 
held  sufficient  to  set  aside  a  sale  made  between  parties  standing  on 
equal  ground  and  dealing  with  each  other  without  any  imposition 
or  oppression.  And  the  inequality  amounting  to  fraud  must  be  so 
strong  and  manifest  as  to  diock  the  conscience  and  confound  the 
judgment  of  any  men  of  common  sense. '  '**  On  the  other  hand,  inad- 
equacy of  the  consideration  may  be  ground  for  denying  equitable 
relief  by  way  of  specific  performance  of  the  contract.  "  There  is  a 
very  important  distinction,"  continues  Chancellor  Kent,  "  which 
runs  through  the  cases,  between  ordering  a  contract  to  be  rescinded, 
and  decreeing  a  specific  performance.  Though  inadequacy  of  price 
is  not  a  ground  for  decreeing  an  agreement  to  be  delivered  up,  or 
a  sale  rescinded  (unless  its  grossness  amount  to  fraud),  yet  it  may 
be  sufficient  for  the  court  to  refuse  to  enforce  performance.  It  is 
not  an  uncommon  case  for  the  court  to  refuse  to  enforce  for  inad- 
equacy, and  at  the  same  time  refuse  to  rescind.  The  two  cases 
admit  of  very  different  views  and  considerations.""  On  the 
question  of  fraud  for  the  purpose  of  rescission,  inadequacy  of  con- 
sideration is  an  element  to  be  considered  in  connection  with  the 
other  circumstances  in  the  case.**    And  the  statement  of  Lord 

30.  Carr  t.  Kational  Bank,  etc.,  38.  Osgood  t.  Franklin,  (Chan.  Ct. 
Co.,    (Sup.   189»)    43  App.   Div.   10,       1816)   2  Johns.  Cb.  1,  23. 

69  N.  Y.  S.  618,  affirming  23  Miao.  33.  Osgood'  v.  Franklin,  (Chan.  Ct. 

368,  62  N.  Y.  S.  61.  1816)   2  Johns.  Ch.  1,  23. 

31.  Blair  y.  Utica,  etc.,  R.  Co.,  34.  Diffendarfer  t.  Dicks,  (1887) 
(Sup.  1906)  112  App.  Div.  609,  98  106  N.  Y.  446,  8  State  Rep.  184,  11 
N.  Y.  S.  614;  Seymour  v.  Delancy,  N.  E.  825,  26  Wkly.  Dig.  394;  Smitt 
(Ct.  Err.  1824)  3  Cow.  445;  Hagan  v.  Firth,  (Sup.  1900)  68  App.  Div. 
V.  Ward,  (Sup.  Sp.  T.  1902)  38  Miec.  369,  65  N.  Y.  S.  1096;  Turner  v. 
367,  77  N.  Y.  S.  893,  aflBrming  86  Pabst  Brewing  Co.,  (Sup.  1902)  74 
App.  Div.  620,  83  N.  Y.  S.  436,  which  App.  Div.  106,  77  N.  Y.  S.  360; 
is  affirmed  178  N.  Y.  560,  70  N.  E.  Johnson  v.  Woodworth,  (Sup.  1909) 
1090;  Bemhard  v.  McMaster,  (Super.  134  App.  Div.  716,  119  N.  Y.  S.  146; 
Ct.  O.  T.  1886)  3  State  Rep.  531,  Ougel  v.  Hiscoz,  (Sup.  1910)  138 
64  Super.  <».  104,  26  Wkly.  Dig.  442.  App.  Div.  61,  122  N.  Y.  S.  667;  HaD 
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Hardwicke  that  if  the  contract  is  such  as  no  man  in  his  senses  and 
not  nnder  delusion  would  make,  and  such  as  no  honest  or  fair 
man  would  accept,  it  indicates  a  case  of  fraud  jastifying  equitable 
relief,"  has  been  referred  to  with  approval  by  our  courts.*  Also, 
there  is,  it  seems,  authority  for  the  position  that  the  consideration 
may  be  so  grossly  inadequate  as  to  render  the  contract  uncon- 
sdonable,  and  justify  even  a  court  of  law  in  refusing  to  enforce 
it."  Where  it  api)eared  that  a  simple  and  ignorant  young  man 
was  induced  by  his  uncle,  a  shrewd  man  of  business  in  whom  the 
nephew  naturally  placed  great  confidence,  to  accept  a  conveyance 
of  land  in  satisfaction  of  a  debt,  the  land  not  being  worth  more 
than  half  the  amount  of  the  debt,  equitable  relief  by  way  of 
rescission  was  granted  the  nephew.**  And  where  a  woman  lacking 
in  knowledge  of  business  affairs,  and  owning  land  subject  to  a 
small  mortgage  the  foreclosure  of  which  was  not  threatened,  made 
application  to  a  shrewd  bui^esa  man  to  purchase  a  part  of  the 
land,  and  relied  on  him  to  give  her  a  fair  price  for  it,  but  instead 
of  doing  so  he  purchased  it  for  less  than  half  its  unquestioned 
value,  and  financed  the  transaction  entirely  by  the  execution  of 
mortgages  on  the  property,  the  sale  was  set  aside.**  Relief  has 
been  granted  where  i>ersons  of  intemperate  habits  transferred 
their  property  for  a  grossly  inadequate  consideration ;  ^  as  where 
such  a  i)erson  having  an  annuity  transferred  instalments  to  accrue 
to  the  amount  of  $20,400,  for  payments  amounting  to  $2,614.50;  ^ 


T.  Ptrkiaa,  (Ct.  Brr.  182»)  3  W«nd. 
628;  Dnnn  y.  Chambers,  (Sup.  Q.  T. 
1848)  4  Barb.  376;  Eoux  v.  Botha- 
child,  (Sup.  Sp.  T.  1902)  37  Misc. 
436,  75  N.  Y.  S.  763,  affirmed  78  App. 
DiT.  637,  79  N.  Y.  S.  1145;  Hrise  v. 
Selected  Securities  Co.,  (Sup.  Sp.  T. 
1907)  105  X.  Y.  S.  1079,  affirmed 
122  App.  Div.  892  mem.,  106  N.  Y.  S. 
1130;  Friedman  v.  Hirsch,  (Sup.  O. 
T.  1892)  44  State  Bep.  190,  201,  18 
N.  Y.  S.  85,  87. 

3S.  Chesterfield  v.  Janesen,  (1760) 
2  Vea.  125,  156. 

36L  Turner  v.  Pabst  Brewing  Co., 
(Sup.  1902)   74  App.  Div.  106,  109, 

77  N.  Y.  8.  360;  Hall  v.  Perkins,  (Ct 
Err.  1829)  3  Wend.  626,  631;  Dunn 
V.  (Chambers,  (Sup.  0.  T.  1848)  4 
Barbi  376,  380;  Roux  v.  Kothschild, 
(Sup.  Sp.  T.  1902)  37  Misc.  435,  438, 

78  N.  Y.  S.  7«8. 


87.  Chesterfield  v.  Janssen,  (1760) 
2  Ves.  125,  155.  See  also  In  re  Ben- 
gel,  (Sup.  Sp.  T.  1910)  68  Misc.  70, 
124   N.   Y.  S.   726. 

38.  Hall  V.  Perkins,  (Ct.  Err. 
1829)  3  Wend.  026.  See  also 
Murphy  v.  Murphy,  (Sup.  App.  T. 
1912)  78  Misc.  178,  137  N.  Y.  S. 
872. 

S8.  Smith  v.  Firth,  (Sup.  1900) 
63  App.  Div.  369,  65  N.  Y.  S.  1096. 

40.  Dunn  v.  Chambers,  (Sup.  G.  T. 
1848)  4  Barb.  376;  Koux  v.  Roths- 
child, (Sup.  Sp.  T.  1902)  37  Misc. 
435,  75  N.  Y.  S.  763,  affirmed  78 
App.  Div.  637,  79  N.  Y.  S.  1145.  See 
also  Flanigan  v.  Skelly,  (Sup.  1903) 
89  App.  Div.  108,  85  N.  Y.  S.  4. 

41.  Roux  V.  Rothschild,  (Sup.  Sp. 
T.  1902)  37  Misc.  435,  75  N.  Y.  S. 
763,  affirmed  78  App.  Div.  637,  79 
N.  Y.  S.  1145. 
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and  where  a  beneficiary  of  a  trust  fvind  transferred  his  interest 
amounting  to  $650,  to  his  co-beneficiary  for  $100."  For  the  pur- 
pose of  determining  whether  the  consideration  was  inadequate  or 
not,  the  transaction  is  to  be  viewed  in  the  light  of  the  circum- 
stances existing  at  the  time  it  was  entered  into  unaffected  by 
subsequent  events.** 

§  156.  Catching  Bargains  —  Sale  of  Expectancy,  Bereraion 
or  Bemainder. —  The  ride  has  prevailed  in  the  English  courts 
from  an  early  date  that  the  dealings  of  heirs  in  reference  to  their 
expectancies,  and  of  reversioners  and  remaindermen  in  reference 
to  their  vested  property,  are  the  subject  of  special  protection  by 
courts  of  equity,  and  transactions  by  persons  belonging  to  those 
classes  are  set  aside  on  much  slighter  grounds  than  those  which 
ordinarily  prevail  This  rule,  however,  has  not  been  enforced 
by  our  courts  to  the  extent  which  has  prevailed  in  the  courts  of 
England,  and  the  evident  inclination  of  our  courts  has  been  to 
restrict  the  rule  in  as  great  a  degree  as  possible."  This  is  shown 
by  the  decision  of  the  court  of  appeals  in  a  case  where  they  refused 
to  set  aside  a  sale  of  a  legacy  payable  at  a  future  day.*^  In  another 
case  it  appeared  that  a  woman  forty-seven  years  of  age,  in  a  pre- 
carious state  of  health  from  self-indulgence,  and  in  pressing  need 
of  money,  but  without  relatives  in  whom  she  was  particularly 
interested,  transferred  to  her  co-remainderman  her  interest  in 
a  vested  remainder  which  was  subject  to  the  life  estate  of  her 
mother  sixty-eight  years  of  age,  in  consideration  of  a  down  pay- 
ment to  relieve  her  present  necessities  and  an  annuity  of  six 
thousand  dollars  adequate  for  her  comfortable  support,  with  a 
further  payment  to  her  estate.  The  negotiations  for  the  transfer 
were  instituted  by  the  transferor  through  her  attorney  and 
extended  over  a  period  of  several  months.  The  court  refused  to 
set  the  tranter  aside  at  the  suit  of  a  legatee,  though  through  the 
death  of  the  life  tenant  and  the  transferor  the  transferee  realized 
about  $97,000  and  paid  out  only  $44,500.«    The  necessity  for  the 

42.  Dunn  v.  Chambers,  (Sup.  Q.  ance  in  consideration  of  future  sup- 
T.   1848)    4   Barb.   376.  port;  unexpected  death  of  grantor). 

43.  Hagan  v.  Ward,  (Sup.  Sp.  T.  44.  Friedman  v.  Eirscb,  (Sup.  O. 
1902)  38  Misc.  367,  77  N.  Y.  S.  893,  T.  1892)  44  Stat«  Rep.  199,  18  N.  Y. 
affirmed  86  App.  Div.  620,  83  N.  Y.  S.  85. 

S.  436,  which  is  also  affirmed  178  N.  45.  Parmelee   v.    Cameron,    (1869) 

Y.  560  mem.,  70  N.  E.  1099;  Sprague  41  N.  Y.  392, 

V.    Duel,    (Chan.    CJt.    1839)     Clarke  46.  Hagan  v.  Ward,    (Sup.  Sp.  T. 

90,  affirmed   11    Paige   480    (convej-  1902)  38  Mis<!.  367,  77  N.  Y.  8.  893, 
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protection  of  such  persons  is  not,  however,  wholly  overlooked, 
and  where  the  consideration  was  so  grossly  inadequate  as  to  lead  the 
court  to  believe  that  the  bargain  must  have  been  obtained  by  some 
improper  means,  relief  has  been  granted,  though  there  was  no 
direct  evidence  of  fraud  or  imposition;  as  where  a  young  man 
soon  after  reaching  his  majority  sold  his  vested  remainder  which 
was  subject  to  a  life  estate  for  not  more  than  one-third  to  one- 
fifth  of  its  value." 

Mental  Weakness  and  the  Like 

§  157.  Mental  Weakness. —  Mental  weakness  and  ignorance  on 
the  part  of  the  person  alleged  to  have  been  defrauded  constitute 
a  material  consideration  in  determining  whether  there  was  a  fraud, 
though  it  may  not  be  such  as  incapacitates  the  party  from  con- 
tracting.** As  said  by  Landon,  J. :  "It  may  be  that  a  person  of 
ordinary  prudence  would  not  have  been  deceived  by  such  repre- 
sentations, but  the  law  does  not  outlaw  from  its  protection  the  old, 
the  weak  and  the  infirm.  A  pretense  .  .  .  calculated  to  mislead 
a  weak  mind,  if  practiced  on  such  a  mind,  is  just  as  obnoxious  to 
the  law  as  one  calculated  to  overcome  a  strong  mind  if  practiced 
upon  it."*» 

§  158.  Belief  in  Spiritualism. —  The  fact  that  the  complainant 
was  a  believer  in  spiritualism,  which  is  regarded  as  in  the  nature 
of  a  religion,  and  there  is  no  religion  which  the  law  condemns, 
does  not  of  itself  raise  any  inference  of  fraud  on  the  part  of  a 
co-believer ;  on  the  other  hand,  his  case  suffers  no  detriment  because 
his  belief  exposes  him  to  the  arts  of  an  impostor.^'  And  false 
representations  and  artifices  practiced  by  an  alleged  spiritualist 
medium,  whereby  a  person  is  induced  to  believe  that  the  spirits 
eommand  him  to  convey  away  his  property,  have  been  sustained 
as  the  basis  of  a  charge  of  fraud.''    Thus,  where  a  shrewd,  design- 

affinned  86  App.  Div.  620,  83  K.  Y.  207;  Hall  y.  Perkins,  (Ct.  Err.  1829) 

S.  436,  which  is  ako  affirmed  178  K.  3     Wend.     626;     Sprague    v.     Duel, 

Y.  560  mem.,  70  N.  E.  1099,  and  mo-  (Chan.  Ct.  1839)   Clarke  90,  affirmed 

tion  for  reargument  denied  178  K.  Y.  11  Paige  480;  Hides  v.  Hides,   (Sup. 

591,  70  N.  E.  1099.  Sp.  T.  1883)    65  How.  Pr.  17. 

47.  Friedman  y.  Hirsch,  (Sup.  Q.  49.  Hides  v.  Hides,  (Sup.  Sp.  T. 
T.  1892)   44  Bute  Rep.  199,  201,  18  1883)   65  How.  Pr.  17. 

N.  Y.  S.  85,  67.  80.  Hides  v.  Hides,   (Sup.  Sp.  T.) 

48.  Rosevear  v.  Sullivan,  (Sup.  1883)  65  How.  Pr.  17.  See  also 
1900)  47  App.  Div.  421,  62  N.  Y.  S.  Watson  v.  Holmes,  (Sup.  Eq.  T. 
447;  Smith  v.  Firth,  (Sup.  1900)  1913)  80  Misc.  48,  140  N.  Y.  S.  727. 
53  App.  Div.  369,  65  N.  Y.  8.  1096;  61.  Hides  v.  Hides,  (Sup.  Sp.  T. 
Jackson  v.  King,  (Sup.  1825)  4  Cow.  1883)  65  How.  Pr.  17. 
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ing,  lewd  and  unchaste  woman,  in  middle  age,  knowing  that  an 
old  man  who  was  deaf  and  living  in  seclnsion  was  a  firm  believer 
in  spiritualiEan,  took  advantage  of  such  belief,  sought  his  acquaint- 
ance, pretended  to  be  a  medium  and  to  receive  communications 
from  spirits  commanding  that  they  marry  and  that  the  old  man 
convey  to  her  valuable  property,  claimed  to  be  a  clairvoyant 
physician  and  to  be  able  to  cure  his  deafness,  and  by  other  fraudu- 
lent devices  induced  the  old  man  to  marry  her  and  to  convey  to  her 
the  property,  the  marriage  and  conveyance  were  set  aside  as  pro- 
cured by  fraud  and  undue  iafluence." 

Nondisclosure  or  ConcecHment 

§  159.  la  OeneraL — It  is  said  by  Chancellor  Kent  that  "  if 
there  be  an  intentional  concealment  or  suppression  of  material 
facts  in  the  making  of  a  contract,  in  cases  in  which  both  parties 
have  not  equal  access  to  the  means  of  information,  it  will  be  deemed 
unfair  dealing,  and  will  vitiate  and  avoid  the  contract."  (2  Kent 
Com.  (2d  ed.)  482.)  "  Ordinarily,  however,  where  no  relation  of 
trust  or  confidence  exists  between  the  parties,  a  charge  of  fraud 
cannot  be  based  on  a  failure  of  one  party  to  make  disclosure  of 
matters  of  which  he  alone  has  knowledge."  And  a  fortiori  no 
affirmative  duty  is  devolved  on  a  vendor  to  make  a  disclosure  as 
to  matters  not  peculiarly  within  his  knowledge.**  In  this  connec- 
tion Peckham,  J.,  says :  * '  We  do  not  and  cannot  in  courts  of  law 
practically  and  wisely  deal  with  mere  moral  obligations,  such 
obligations  as  only  a  man  of  very  high  honor  would  feel  himself 

6S.  Hides  v.  Hides,    (Sup.  Sp.  T.  Bench  t.    Sheldon,    (Sup.    1862)    14 

1883)  66  How.  Pr.  17.  Barb.    66;    Clark   v.    Rankin,    (Sup. 

63.  This  statement  is  quoted  with  1866)  46  Barb.  670,  676;  Graham  T. 
approval   in   Rawdon   v.    Blatchfcuxi,  Meyer,   (Sup.  1884)   33  Hun  489,  af- 

(Chan.  Ct.   1844)    1  Sandf.  Ch.  344,  firmed  99  N.  Y.  611,   1   N.  E.   143; 

346.  Recknagel  v.  Steinway,   (Sup.  Sp.  T. 

64.  Shank  v.  Shoemaker,  (1869)  18  1901)  33  Misc.  633,  68  N.  Y.  8.  957, 
N.  Y.  489;  Dambmann  v.  Schulting,  modified  on  other  grounds  68  App. 
(1878)  76  N.  Y.  56;  Wood  v.  Amory.  Div.  362,  69  N.  Y.  S.  132;  Coulson  v. 
(1887)  106  N.  Y.  278,  7  State  Rep.  Whiting,  (Com.  PL  G.  T.)  12  Daly 
372,  11  N.  E.  636;  American  Credit  408,  14  Abb.  N.  Cas.  60. 
Indemnity  Co.  v.  Wimpf heimer,  ( Sup.  66.  Interborough  Rapid  Transit  Co. 
1897)  14  App.  Div.  498,  43  N.  Y.  S.  v.  Littlefield,  (Sup.  1914)  166  App. 
909;  Loos  V.  McCormack,  (Sup.  1906)  Div.  567,  149  N.  Y.  S.  741,  affirmed 
107  App.  Div.  8,  affirming  95  N.  Y.  S.  218  N,  Y.  745  mem.,  113  N.  E.  1058. 
1141,  46  Misc.  144,  93  N.  Y.  S.  1088; 
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bonnd  by,  or  such  duties  as  alone  grow  out  of  the  moral  obligation 
of  doing  as  you  would  be  done  by.  These  are  matters  for  the 
conscience,  and  they  are  duties  which  in  the  extent  of  their  obliga- 
tion open  up  the  vast  domain  of  ethics,  into  a  discussion  of  which 
it  is  not  practically  possible  for  human  courts  to  enter  or  to  pro- 
nounce judgment  concerning  a  violation  of  its  doctrines."**  And 
Goodrich,  P.  J.,  says:  "  Fraud  in  the  suppression  of  a  material 
fact  arises  only  where  one  party  to  the  contract  fraudulently  and 
intentionally  conceals  from  the  adverse  party  something  which  he 
knows  and  the  other  party  does  not  know,  and  which  the  first  party 
was  bound  to  state,  the  suppression  of  which  has  induced  the 
adverse  party  to  enter  into  the  contract.  .  .  .  Where  the  parties 
deal  at  arm's  length  on  equal  terms,  and  no  particular  relation  of 
trust  or  confidence  exists  between  them,  there  is  usually  no  obliga- 
tion to  speak,  and  either  may  remain  silent  and  be  safe.""  The 
mere  characterization  as  "  fraudulent,"  in  a  pleading,  of  a  party's 
silence  or  failure  to  make  disclosure,  does  not  sufiSce  unless  the 
facts  pleaded  disclose  some  duty  on  his  part  to  ^peak,  in  order  that 
the  court  may  draw  the  inference  of  f raud.^  Though  nondisclosure 
may  not  constitute  a  fraud  so  as  to  prevent  relief  in  an  action  at 
law  by  way  of  damages  for  breach  of  the  contract,  it  may  con- 
stitute ground  for  denying  equitable  relief  by  way  of  specific 
performance.**  A  woman  who  is  about  to  procure  a  divorce  from 
her  husband  is  not  required  to  disclose  to  her  father-in-law  the 
fact  that  she  intends  to  remarry,  and  her  failure  to  do  so  is  not 
such  a  fraud  as  will  entitle  the  father-in-law  to  be  relieved  from 

M.  Rothmiller  ▼.  Stein,  (1894)  143  make.     A    party    buying   or   selling 

N.  Y.  581,  690,  62   State  Kep.  788,  property,   or   executing   instruments, 

38  K.  E.  718.  must  by  inquiry  or  examination  gain 

67.  American  Credit  Indemnity  Co.  all  the  knowledge  he  desires.    He  can- 

T.  Wimpfheimer,  (Sup.  1897 )  14  App.  not  proceed  blindly,  omitting  all  in- 

Dir.  498,  602,  43  N.  Y.  S.  009.     In  quiry  and  examination,  and  then  com- 

this  connection   Earl,   J.,  also  says:  plain  that  the   other  party  did  not 

"  The  general  rule  is  that  a  party  en-  volunteer  all  the  information  he  had. 

gaged  in  a  business  transaction  with  Such  is  the  general  rule."    Dambmann 

aobther  can    commit    a   legal    fraud  r.  Schulting,  (1878)   76  N.  Y.  66. 

only  I^  fraadulent  misrepresentations  58.  Loos     v.     McCormack,     (Sup. 

of  facts,  or  by  such  conduct  or  such  1005 )    107  App.  Div.  8,  05  N.  Y.  S. 

artifice  for  a  fraudulent  purpose  as  1141,    affirming    46    Misc.     144,    03 

will  mislead  the  other  party  or  throw  N.  Y.  S.  1088. 

him  off  from   his   guard,   and   thus  68.  Rothmiller  v.  Stein,  (1804)  143 

taoee  him  to  omit  inquiry  or  exam-  X.  Y.  681,  62  State  Rep.  788,  38  N.  E. 

inatioa    which    he    would    otherwise  718. 
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his  agreement  to  provide  for  the  future  support  of  the  woman  and 
her  children.** 

§  160.  Artifices  to  Conceal  and  Partial  Disclosure. —  Though 
there  may  be  no  duty  on  one's  part  to  make  any  disclosure  in  the 
first  instance,  his  remaining  silent  being  entirely  within  his  right, 
he  must  not  resort  to  artifices  to  conceal,  and  thus  prevent  the 
other  party  from  ascertaining,  on  proper  examination  and  inquiry, 
the  true  state  of  facts.'^  For  example,  in.  an  early  case  it  appeared 
that  the  plaintiff  having  lost  a  flock  of  sheep  made  search  and 
inquiry  for  them  without  effect.  Subsequently  the  sheep  were 
taken  up  in  the  highway  by  one  D.,  who  informed  one  of  the 
defendants  thereof.  The  other  defendant  then  went  to  the  plaintiff, 
and  concealing  from  him  the  knowledge  of  the  sheep's  having 
been  found,  inquired  whether  he  had  found  them.  Being  informed 
that  he  had  not,  the  defendant  said  he  ' '  supposed  he  never  would 
find  them,"  and  offered  the  plaintiff  ten  dollars  for  them,  which 
the  plaintiff  accepted,  and  gave  the  defendant  a  bill  of  sale  thereof. 
The  defendant  then  went  to  D.  and  claimed  the  sheep  and  their 
fleeces,  and  the  same  were  delivered  to  him.  In  an  action  by  the 
plaintiff  to  recover  the  value  of  the  sheep  and  wool,  on  the  ground 
that  the  sale  had  been  procured  by  fraud,  it  was  held  that  though 
the  action  could  not  be  maintained  on  the  ground  of  the  defendants' 
neglect  to  disclose  the  facts  within  their  knowledge,  they  were  made 
liable  by  the  expression  of  a  belief  that  the  plaintiff  would  never 
find  his  sheep,  by  means  of  which  he  was  deceived  and  misled.** 
So  where  a  purchaser  of  bonds,  having  at  the  time  of  his  offer  to 
purchase  an  offer  for  their  repurchase  at  an  advanced  price,  stated 
that  his  offer  was  the  best  price  at  which  the  bonds  could  be  sold, 
a  charge  of  fraud  was  sustained.** 

A  person  is  required,  if  he  expressly  or  impliedly  undertakes  to 
make  a  disclosure  of  the  material  facts,  to  make  a  full  disclosure ; 
a  partial  disclosure,  under  circumstances  which  induce  the  other 
party  to  believe  that  a  full  disclosure  is  being  made,  is  equally 
effective  to  deceive  as  a  positive  false  representation,  and  may 

60.  Becknagel  y.  Steinway,  (Sup.  6S.  Bench  v.  Sheldon,  (Sup.  1862) 
Sp.  T.  1901)  33  Misc.  033,  68  N.  Y.  S.      14  Barb.  66. 

957,  modified   on   other   grounds   58  63.  Taylor  v.  Oueet,   (Sup.  O.  T. 

App.  Div.  352,  69  N.  Y.  S.  132.  1873)    45  How.  Pr.  276,  aflBrmed  as 

61.  Bench  v.  Sheldon,  (Sup.  1852)  to  this  but  reversed  on  other  grounds 
14    Barb.    66;    Johnson    v.    Luxton,  68  N.  Y.  262. 

(Super.  Ct.  1876)  41  Super.  Ct.  481. 
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itself  be  made  a  basis  for  a  charge  of  fraud.**  As  said  by  Van 
Hoesen,  J.:  "  There  is  another  kind  of  concealment  called  '  active 
concealment,'  and  this  is  where  one  party  does  something  to  prevent 
the  other  from  learning  a  material  fact ;  as  by  using  contrivances 
to  hide  defects,  or  where  he  contributes  to  produce  by  s<»ne  overt 
act  an  erroneous  belief  by  the  other  party  of  an  essential  fact,  or 
where  he  tells  a  part  only  of  the  truth  and  withholds  the  remainder, 
which  if  told  would  entirely  change  the  effect  of  what  he  has  dis- 
closed ;  these  are  acts  in  the  nature  of  *  aggressive  deceit, '  but  they 
fall  under  the  head  of  active  concealment."  •*  Thus  where  in  the 
sale  of  a  horse  the  buyer  asked  if  it  was  balky,  tind  the  seller  replied 
that  it  had  balked  once  with  a  former  owner,  who  had  made  it 
go  by  whipping,  but  it  had  not  balked  with  him ;  and  it  appeared 
that  the  seller  had  purchased  it  as  a  balky  horse  and  had  always 
used  it  carefully  as  such,  and  that  the  former  owner  had  always 
used  it  as  a  balky  horse  and  sold  it  to  the  seller  as  such,  the  failure 
to  disclose  these  facts  was  held  a  basis  for  a  charge  of  fraud,  as, 
though  the  seller  told  the  truth  as  far  as  he  went,  he  did  not  tell 
the  whole  truth,  and  stating  merely  that  the  horse  had  balked  once 
and  was  then  made  to  go  was  calculated  to  mislead  the  buyer  into 
the  belief  that  the  horse  was  not  in  fact  a  balky  one."  Also  where 
it  appeared  that  the  seUer  of  a  note  a  few  days  before  the  sale 
had  offered  the  note  to  several  brokers,  who  refused  to  purchase  on 
the  ground  that  the  note  was  not  good,  one  of  them  stating  at  the 
time  of  his  refusal  that  he  had  shortly  before  purchased  a  similar 
note  and  did  not  doubt  but  that  he  had  been  cheated,  and  it  further 
appeared  that  at  the  time  of  the  sale  in  question  the  seller  repre- 
sented that  one  of  such  brokers  had  purchased  a  similar  note,  with- 
out, however,  disclosing  his  further  statement  or  that  of  the  other 
brt^er,  it  was  held  that  this  was  such  a  failure  to  make  a  full  dis- 

M.  Gray  v.  Richmond  Bicycle  Co,  Burdick  v.  Fox,    (Sup.  G.  T.  1877) 

(1801)   167  N.  Y.  348,  60  N.  B.  663,  4  Wkly.  Dig.  303.    See  aUo  Duffuny 

nreniag  40  App.  Div.  606,  68  N.  Y.  t.  Furgeson,  (Sup.  1876)  6  Hun  106, 

S.  182;  Continental  Coal,  etc.,  Co.  t.  reversed  on  other  grounds  66  N.  Y. 

Kilpatridc,     (Sup.    1916)     172    App.  482. 

Div.  541,  168  N.  Y.  S.  1056;  Gough  65.  Coulson  v.  Whiting,  {Com.  PL 

T.  Dennis,    (Sup.    1843)    Hill   &   D.  G.  T.  1884)  12  Daly  408,  14  Abb.  N. 

Snpp.  65;  Nickley  t.  Thomas^  (Sup.  Cas.  60,  64. 

1866)  22  Barb.  662;  March  t.  Mobile  66.  Nickley  v.  Thomas,  (Sup.  1856) 

First  Nat.  Bank,  (Sup.  1876)  4  Hun  22  Barb.  662. 
466,   affirmed    64   N.   Y.   645   mem.; 
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closore  as  to  constitute  fraud.*'  And  it  has  been  held  that  if  a  bill 
of  lading  as  security  is  attached  to  a  draft,  and  the  holder  of  the 
draft  knows  that  the  bill  of  lading  is  worthless  as  a  security  for 
want  of  title  in  the  consignor  to  the  goods  shipped,  and  without 
disclosing  such  fact  presents  the  draft  for  acceptance  with  the  bill 
of  lading  attached,  he  is  guilty  of  a  fraudulent  concealment.** 
While  a  vendor  may  remain  silent  and  is  not  bound  to  disclose 
defects  in  his  title,  yet  if  he  assumes  to  disclose  the  defects  he  most 
make  a  full  disclosure,  and  his  failure  to  disclose  a  material  defect 
known  to  him  may  constitute  fraud.**  So  in  case  of  a  lease,  though 
the  lessor  is  not  required  to  disclose  ordinary  defects  in  the 
premises,  yet  if  he  states  that  they  are  in  thorough  repair,  without 
disclosing  a  serious  defect  in  the  cesspool,  a  charge  of  fraud  may 
be  based  on  such  nondisclosure.^* 

§  161.  Contracts  Bequiring  Uberrima  Fides  Generally. —  There 
is  a  class  of  contracts  designated  as  contracts  requiring  the  utmost 
good  faith,  fides  uberrima.  In  regard  to  such  contracts  Parsons 
(2  Pars,  on  Cont.  777)  says:  "  For,  although  one  may  have  a 
right  to  be  silent  under  ordinary  circumstances,  there  are  many 
cases  in  which  the  very  propositions  of  a  party  imply  that  certain, 
things,  if  not  told,  do  not  exist.  This  is  peculiarly  the  case  in 
contracts  of  insurance,  where  the  insured  is  bound  to  state  all 
facts  within  his  knowledge  which  would  have  an  influence  upon  the 
terms  of  the  contract  and  are  not  known,  or  may  be  supposed  by 
him  not  to  be  known,  to  the  insurer.  In  these  cases,  and  in  others 
which  come  within  this  principle,  the  suppressio  veri  has  the  same 
effect  in  law  as  the  expreesio  falsi. ' '  ''^   And  it  has  been  recognized 

67.  Gough  T.  Dennis,  (Sup.  1843)  of  no  T«Jue,  the  defendanta  had  no 
Hill  &  D.  Supp.  65.  right  to  induce  the  acceptance  of  the 

68.  March  v.  Mobile  First  Nat.  bill  of  exchange,  by  presenting  the 
Banlc,  (Sup.  1875)  4  Hun  466,  &f-  bill  of  lading  as  one  of  value,  oon- 
flrmed  64  N.  Y.  645  mem.  In  this  cealing  their  knowledge  of  its  true 
case   Davis,   P.   J.,  said:     "The  de-  character." 

fendants  were  under  no  obligations  to  68.   Continental   Coal,  etc.,  Co.  v. 

make  any  disclosure  of  facts  to  the  Eilpatrick,  Sup.  1916)  172  Afp.  Div. 

plaintiffs  to  prevent  their  acceptance  641,  158  N.  Y.  S.  1056. 

of  the  bill,  but  they  were  abo  under  70.  Ash  t.  Weeks,  (Sup.  1909)  134 

obligations    to   do   nothing   and   say  App.  Div.  154,  118  N.  Y.  S.  821. 

nothing,  with  knowledge  of  the  real  71.  This   statement    is    quoted   Ib 

facts,  which  would  operate  to  secure  Americaa   Credit   Indemnity    Co.   T. 

an   acceptance  by  an   expression   of  Wimpfheimer,   (Sup.  1897)    14  Apfk 

falsehood  or  a  suppression  of  truth.  Div.  408,  43  N.  Y.  S.  909. 
Knowing  that  the  bill  of  lading  was 
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that  contracts  of  marine  and  life  insurance  belong  to  this  class.''* 
And  a  fortiori  a  charge  of  fraud  for  the  purpose  of  rescission  may 
be  based  on  misrepresentations  knowingly  made  as  to  the  condition 
of  the  insured's  health."  Contracts  of  guaranty,  however,  are 
not  regarded  as  belonging  to  this  class.  This  was  the  conclusion 
reached  in  England  at  quite  an  early  date,^^  and  it  has  been 
approved  by  the  courts  in  this  state.  "  We  think,"  says  Goodrich, 
P.  J.,  in  this  connection,  "  it  is  going  too  far  to  say  that  the 
creditor  is,  in  all  cases  and  without  being  inquired  of,  bound  to 
communicate  everything  that  it  is  important  for  the  surety  to 
know  and  that  would  increase  his  risL  Under  such  a  rule  no  one 
would  ever  know  when  he  could  rely  on  a  bond,  and  it  would  lead 
to  a  good  deal  of  litigation. " ''^  It  has  been  held  in  case  of  a 
renewal  of  a  bond  indemnifying  a  merchant  against  loss  through 
the  insolvency  of  his  customers,  the  original  bond  contemplating 
such  an  extension  to  cover  sales  made  prior  to  the  extension,  that 
the  mere  failure  of  the  merchant  to  disclose  the  fact  that  insolvency 
proceedings  were  pending  against  one  of  his  customers  was  not  a 
fraud  which  would  entitle  the  indemniUn*  to  have  his  bond  set 
aside." 

§  162.  Oonfldential  Relatioiu. — ^The  relation  between  the  parties 
to  a  transaction  is  always  an  element  for  consideration  where  the 
question  of  fraud  is  involved."  And  the  existence  of  a  ccmfideutial 
or  fiduciary  relation  may,  and  ordinarily  does,  impose  on  the 
fiduciary  a  duty  to  make  full  disclosure  to  the  other  party,  and 
the  failure  to  do  so  may  constitute  a  fraud.'"    "  Suppressio  veri, 

n.  See  Rothmiller  t.  Stein,  (1894)  78.  Dambmann  t.  Schulting,  (1878) 

143  N.  y.  681,  591,  «2  State  Rep.  788,  76  N.  Y.  66,  62;   Cowee  v.  CorBell, 

38K.  £.  718.  (1878)    76  N.   Y.   91,   99;    DoUn  v. 

75.  Harrie  v.  Equitable  L.  Assur.  Cununings,  (Sup.  1907)  116App.  Div. 
Soc,  (1876)  64  N.  Y.  196.  787,   102  N.  Y.  9.  91,  affirmed   193 

74.  North  British  Ina.  Co.  v.  Lloyd,  N.  Y.  638  mem.,  86  N.  E.  1123;  KeUy 

(1864)  10  Esch.  623.  T.  Del&ney,  (Sup.  1910)  136  App.  Div. 

76.  American  Credit  Indemnity  Co.  604,  121  N.  Y.  S.  241;  Gugel  t.  His 
T.  Wisti^heimer,  (Sup.  1897)  14  App.  cox,  (Sup.  I9I0)  138  App.  Div.  61, 122 
OiT.  498,  603,  43  N.  Y.  S.  909.  See  N.  Y.  S.  667;  McMichael  v.  Kilmer, 
•Im  BothmiUer  v.  Stein,  (1894)  143  (Sap.  1877)  12  Hun  336,  affirmed  as 
K.  Y.  581,  691,  62  State  Rep.  788,  to  this  but  reversed  on  other  grounds 
W  N.  E.  718.  76   N.   Y.   36;    Oherrie  v.   Reynolds, 

76.  American  Credit  Indemnity  Co.  (Sup.  8p.  T.  1919)  108  Misc.  732,  178 
v.  Whnpfheimer,  (Sup.  1897)  14  App.  N.  Y.  S.  339,  affirmed  on  opinion 
Div.  498,  43  X.  Y.  S.  909.  below   189  App.  Div.  904;  Lafayette 

77.  Hall  V.  Perkins,  (Sup.  1829)  3  St  Church  Soc.  v.  Norton,  (Sup.  Eq. 
Wend.  626.  T.  1912)    133  N.  Y.  S.  671,  reversed 
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or  concealment,"  says  Qoodrich,  P.  J.,  "  will  amoout  to  fraud 
where  the  concealment  is  of  material  facts,  where  there  is  such  a 
relation  of  trust  and  confidence  between  the  parties  that  the  one 
party  is  under  some  legal  or  equitable  duty  to  give  full  informa- 
tion to  the  other,  and  which  the  latter  has  a  right,  juris  et  de  jure, 
to  know,  and  then  the  withholding  of  such  information  puri>08ely 
may  be  a  fraud.""  And  it  is  the  general  rule  that  "  whenever 
the  relations  between  the  contracting  parties  appear  to  be  of  such 
a  character  as  to  render  it  certain  that  they  do  not  deal  on  terms 
of  equality,  but  that  either  on  the  one  side  from  superior  knowledge 
of  the  matters  derived  from  a  fiduciary  relation,  or  on  the  other 
from  dependence  or  trust,  justifiably  reposed,  unfair  advantage  is 
rendered  probable,  the  transaction  is  presiuned  void,  and  it  is 
incumbent  upon  the  stronger  party  to  show  aflSrmatively  that  no 
deception  was  practiced,  and  all  was  open,  fair  and  understood."  *• 
This  principle  is  distinct  from  that  absolutely  forbidding  a  pur- 
chase by  a  trustee  or  agent,  from  himself  for  his  own  benefit,  of 
the  subject  of  the  trust,  and  charging  it  when  so  purchased  with 
the  trust,  which  in  its  proper  sense  is  known  as  constructive 
fraud."  "  That  amounts,"  says  Hand,  J.,  "  to  an  incapacity  in 
the  fiduciary  to  purchase  of  himself.  He  cannot  act  for  himself 
at  all,  however  fairly  or  innocently,  in  any  dealing  as  to  which 
he  has  duties  as  trustee  or  agent.  The  reason  of  this  rule  is  sub- 
jective. It  removes  from  the  trustee,  with  the  power,  all  temptation 
to  commit  any  breach  of  trust  for  his  own  benefit. "  **  It  is  not 
always  ea£^  to  define  where  this  relation  of  trust  and  confidence 
exists,  and  no  general  rule  can  be  formulated  by  which  its  existence 
can  be  known.'*  It  is  well  settled,  however,  that  certain  relations 
are  of  a  fiduciary  nature  and  fall  within  this  rule,  such  as  the 

169  Ai^.  Div.  1,  144  N.  Y.  S.  266,  Cummings,  (Sup.  1907)  116  App.  Div. 

on  the  ground  that  no  material  fact  787,   102  N.   Y.   S.  91,  affirmed    193 

was  undisclosed;  Hasberg  v.  McCarty,  N.  Y.  638  mem.,  86  N.  E.  1123.     See 

(Com.  PI.  Sp.  T.  1886)   13  Daly  416,  supra,  section  127  et  seq.,  as  to  the 

affirmed   14   Daly   414,   which   ia  af-  presumption  of  undue  influence  aria- 

firmed  as  modified  127  N.  Y.  655,  27  ing  in  case  of  confidential  relaticms. 

N.  E.  817,  38  State  Rep.  266,  3  Silv.  81.  Cowee   v.    Cornell,    (1878)    76 

App.  464.  N.  Y.  91,  90,  100. 

79.  American  Credit  Indemnity  Co.  8S.   Cowee   v.   Cornell,    (1878)    76 
V.  W4mpfheimer,  (Sup.  1807)  14  App.  N.  Y.  91,  99,  100. 

Diy.  498,  602,  43  N.  Y.  S.  909.  8S.  DamtHnann  v.  Schulting,  (1878) 

80.  Gugel  V.   Hiscox,    (Sup.   1910)  75   N.    Y.    55,   reversing    12   Hun    1, 
138  App.  Div.  61,  73,  122  N.  Y.  S.  which  affirmed  64  How.  Pr.  289. 
667,  per  Rich,  J.     See  also  Dolan  v. 
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relation  of  trustee  and  cestui  que  trust,'*  an  executor  or  adminis- 
trator and  a  legatee  or  distributee,**  guardian  and  ward,  parent 
and  child,  principal  and  agent,**  and  intended  spouses.*'  It  has 
heea.  held  that  a  relation  of  trust  and  confidence  exists  between 
brothers  and  sisters  who  are  tenants  in  common  of  land,  such  that 
if  one  conceals  the  fact  that  he  has  received  a  specific  offer  for  the 
land  and  induces  the  others  to  sell  their  interests  at  a  much  lower 
price,  he  is  guilty  of  fraud  for  which  the  sale  may  be  rescinded;" 
and  also  between  partners  in  case  of  a  purchase  by  one  of  the 
interest  of  the  others  in  the  firm  or  firm  property.**  There  is  not, 
however,  such  a  confidential  relation  between  a  debtor  and  a 
creditor  as  to  require  the  former  in  negotiating  for  a  release  for 
less  than  the  amount  owing  by  him  to  disclose  the  nature  of  his 
financial  condition.***  Where  a  full  disclosure  has  once  been  made 
by  the  fiduciary,  the  fact  that  he,  on  a  subsequent  settlement  and 
compromise  of  the  account  between  the  parties  as  presented  by 
the  other  party,  with  a  threat  of  a  suit  if  the  account  is  not  paid, 
does  not  again  call  such  other  party's  attention  to  a  matter  which 
might  swell  the  account  as  presented  by  the  latter,  cannot,  it  has 
been  held,  be  considered  a  f  raud."^ 


84.  "  It  is  a  familiar  principle/' 
M78  Van  Brunt,  P.  J.,  "  that  a  trus- 
tee, in  order  that  he  may  establish 
Slid  claim  a  benefit  from  a  contract 
with  his  cestui  que  trust,  must  show 
that .  it  is  just  and  fair,  that  the 
cestui  que  trust  understood  his  rights, 
and  that  it  was  a  voluntary  and  in- 
telligent action  of  such  cestui  que 
trust."  Wildey  v.  Robinson,  (Sup. 
1895)  85  Hun  362,  60  State  Rep.  423, 
32  K.  Y.  S.  1018. 

85.  Button  V.  Monroe,  (Sup.  O.  T. 
1886)   22  Wkly.  Dig.  407. 

86.  ]«urray  t.  Beard,  (1886)  102 
N.  Y.  505,  2  State  Rep.  466,  7  N.  £. 
S53;  Brown  v.  Post,  (Sup.  1874)  1 
Han  303,  affirmed  62  N.  Y.  651  mem. 

87.  Pierce  v.  Pierce,  (1877)  71 
X.  Y.  154;  Graham  v.  Graham, 
(1894)  143  IT.  Y.  573,  62  State  Rep. 
784,  38  N.  E.  722,  affirming  67  Hun 
J2»,  51  State  Rep.  789,  22  N.  Y.  S. 
299. 


88.  Dolan  v.  Chmimings,  (Sup. 
1907)  116  App.  Div.  787,  102  N.  Y.  S. 
91,  affirmed  103  N.  Y.  638  mem.,  86 
N.  £.  1123.  See  also  Gugel  v.  His- 
cox,(Sup.  1910)  138  App.  Div.  61, 122 
N.  Y.  S.  557. 

88.  Kelly  v.  Dehtney,  (Sup.  1010) 
136  App.  Div.  604,  121  N.  Y.  S.  241, 
holding  that  where  one  partaer,  know- 
ing that  actions  brought  by  and 
against  the  firm  had  been  settled  so 
as  to  increase  materially  the  firm's 
assets,  purchases  the  interest  of  his 
copartner  without  disclosing  that  fact, 
this  constitutes  a  fraud  entitling  the 
other  partner  to  appropriate  relief. 

90.  Dambmann  v.  Schulting,  (1878) 
76  N.  Y.  66,  62;  Graham  v.  Meyer, 
(1885)  99  N.  Y.  611,  1  N.  E.  143, 
affirming  33  Hun  489. 

91.  McMichael  v.  Kilmer,  (1879) 
76  N.  Y.  36,  reversing  12  Hun  336. 
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§  163.  Particular  i^Uoation  of  Oemeral  Rule  as  to  NoncUs- 

closore. —  Where  property  has  been  sold  to  be  paid  for  according 
to  its  weight,  the  seller  may,  instead  of  having  the  property 
weighed,  agree  to  accept  a  gross  price,  and'  if  he  does  so  he  cannot, 
in  the  absence  of  fraud  on  the  part  of  the  buyer,  thereafter  sae  to 
recover  the  difference  between  the  gross  price  received  and  what 
would  have  been  the  price  by  weight;  and  in  such  a  case  the 
mere  fact  that  the  buyer  had  ascertained  the  actual  weight  and 
failed  to  disclose  the  fact  to  the  seller  has  been  held  not  to  con- 
stitute a  fraud  on  his  part.'*  And  where  a  debtor  obtaining  a 
release  on  the  payment  of  less  than  the  amount  owing  fails  to 
disclose  the  fact  that  he  has  ample  means  to  pay  all  his  indebted- 
ness in  full,  this  is  held  not  to  constitute  a  fraud  invalidating  the 
release."  Where  a  father-in-law  contracted  for  a  sufScient  con- 
sideration to  make  a  certain  provision  for  his  daughter-in-law  and 
her  children,  the  failure  of  the  daughter  to  disclose  her  intention 
to  secure  a  divorce  and  marry  a  third  person  has  been  held  not  to 
constitute  a  fraud  on  the  father-in-law.**  It  has  also  been  held 
that  in  bidding  for  excavation  work,  on  estimates  by  the  public 
officers  of  the  different  kinds  of  materials  to  be  excavated,  a  bidder 
is  not  required,  under  penalty  of  being  charged  with  fraud,  to 
disclose  his  knowledge  of  the  amount  of  the  different  materials, 
though  thereby  he  obtains,  through  an  unbalanced  bid,  an  excess- 
ive price  for  rock  excavation  the  amount  of  which  was  greatly 
underestimated  in  the  proposal  to  bidders,  as  he  has  the  right  to 
take  advantage  of  his  own  knowledge  honestly  acquired,  so  long  as 
he  does  nothing  to  mislead  or  deceive  the  public  officers.'^  If, 
however,  there  is  collusion  between  the  bidder  and  the  public 
officers,  resulting  in  the  underestimation  of  a  particular  class  of 
material,  this  will  constitute  fraud.**  It  has  been  held  that  a 
surety  or  guarantor  cannot  base  a  claim  of  fraud,  for  the  purpose 

M.  Gage  v.  Parker,  (Sup.  1867)  25  95.  People  v.  Roberto,  (Sup.  1899) 

Barb.  141.  45  App.  Div.   145,  61   N.  Y.  S.   148, 

93.  Damlxnann  ▼.  Schulting,  (1878)  reversed  on  other  grounds  163  N.  Y. 
76  N.  Y.  55,  reversing  12  Hun  1,  70,  601,  67  N.  E.  98,  1121.  See  also 
which  aflSrmed  64  How.  Pr.  280;  Gra-  Reilly  v.  New  York,  (1006)  111 
ham  v.  Meyer,  (1886)  09  N.  Y.  611,  N.  Y.  473,  19  State  Rep.  72,  18  N.  E. 
1  N.  E.  143,  affirming  33  Hun  480.  623. 

94.  Kecknagel  v.  Steinway,  (1001)  96.  See  In  re  Anderson,  (1888)  109 
58  App.  Div.  352,  60  N.  Y.  S.  132,  N.  Y.  554,  16  State  Rep.  168,  17  N.  E. 
affirming  as  to  this  33  Misc.  633,  68  209. 

N.  Y.  S.  967. 
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of  avoiding  his  emsent  to  the  extending  of  further  credit  to  the 
debtor,  on  the  failure  of  the  creditor  to  inform  him  that  he  has 
exacted  a  bonus,  or  will  do  so,  from  the  debtor  as  a  consideraticm 
for  the  extension,  even  though  this  exaction  may  amount  to  usury 
as  between  the  debtor  and  creditor."  Nor  can  a  surety  or  guarantor 
base  a  charge  of  fraud  on  the  creditor's  failure  to  inform  him  of 
the  precarious  financial  condition  of  the  debtor.**  Where  a  sale 
is  made  by  an  agent  of  the  owner,  there  is  no  duty  on  the  agent's 
part  to  disclose  to  the  purchaser  the  amount  of  the  commission  or 
benefit  he  is  to  receive  for  effectuating  the  sale."  As  a  general 
role  a  charge  of  fraud  cannot  be  based  on  the  failure  of  a  lessor 
to  disclose  defects  in  the  structure  or  condition  of  the  leased 
premises.^  This,  however,  is  subject  to  the  qualification  that  where 
the  defects  are  latent  and  dangerous  to  the  health  or  life  of  the 
lessee,  as  where  the  premises  have  been  recently  occupied  by  a 
person  who  had  a  dangerous  contagious  disease,  public  policy 
requires  that  this  fact  be  disclosed,  and  the  failure  to  do  so  may 
subject  the  lessor  to  liability  for  fraud.* 

§  164.  Sale  of  CSiattels.— •  In  case  of  sales  of  chattels  the  general 
rule  as  regards  the  seller's  duty  to  make  disclosures  is  announced 
t^  the  maxim  caveat  emptor,  buyer  beware,  and  if  no  deceptive 
artifices  are  used  by  the  seller  he  is  under  no  obligation  generally 
to  make  disclosures  as  to  patent  defects  affecting  the  character  or 
condition  of  the  property,  and  his  failure  to  do  so  cannot  ordinarily 
be  made  the  basis  of  a  chaise  of  fraud.'  "  The  great  maxim 
caveat  emptor,"  says  Peckham,  J.,  "is  by  this  law  applied  in  a 
variety  of  cases,  and  unless  there  be  some  misrepresentation  or 
artifice  to  disguise  the  thing  sold,  or  some  warranty  as  to  its 
character  or  quality,  the  vendee  is  bound  by  the  sale,  notwith- 
standing the  existence  of  intrinsic  defects  and  vices  known  to  the 
vendor  and  unknown  to  the  vendee  materially  affecting  its  value. 
.  .  .  This  is  the  rule  in  regard  to  those  who  deal  at  arm's  length 

*7.  Loo8  T.  McCormadc,  (1905)  107  G.  T.    1884)    12  Daly  408,   14   Abb. 

App.  Div.  8,  96  N.  Y.  S.  1141,  aflam-  N.  Cas.  60. 

ing  46  Misc.  144,  93  N.  Y.  S.  1088.  «,   Ckjuleon  v.  Whiting,    (Com.  PL 

as.  Loos  V.  McConnack,  (1906)  107  O.  T.  1884)   12  Daly  408,  14  Abb.  K. 

App.  Div.  8,  96  N.  Y.  8.  1141,  aflSna-  Cas.  60. 

ing  46  Misc.  144,  93  N.  Y.  S.  1088.  3.  Peoplee'  Bank  y.  Bogart,  (1880) 

M.  Milbtn  V.  Arthur,    (Super.  Ct  81    N.    Y.    101,    109;    Rothmiller    v. 

1882)  48  Super.  Ct.  424,  affirmed  98  Stein,  (1894)  143  N.  Y.  681,  62  SUte 

N.  Y.  167.  Rep.  788,  38  N.  E.  718;  CUrk  v.  Raa- 

1.  Coubon  V.  Whiting,   (Com.  PI.  kin,   (1866)   46  Barb.  570,  576. 
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with  each  other,  and  between  whom  there  is  no  condition  of  special 
confidence  or  fiduciary  relationship  existing."*  So  where  there 
exists  no  confidential  relation  between  the  parties,  a  buyer  in  nego- 
tiating for  the  purchase  of  property  is  not  required  to  disclose 
information  he  may  have  as  to  its  value  or  the  interest  of  the  other 
party  therein,  provided  he  does  nothing  to  mislead  the  seller;  and 
a  charge  of  fraud  cannot  be  based  on  the  mere  failure  to  make 
disclosure.'  "  In  ordinary  cases,"  says  Johnson,  J.,  "  the  vendor 
reposes  no  such  confidence  in  the  purchaser.  The  former  does  not 
look  to  the  latter  for  information  in  regard  to  the  qualities  or 
condition  of  the  thing  sold,  and  is  not  deceived  or  misled  by  any 
Information  the  latter  may  have  in  regard  to  it.  And  hence  it 
has  been  held  that  a  purchaser  may  use  any  information  he  may 
have  in  regard  to  property,  for  hid  own  advantage,  without  dis- 
closing it,  providing  he  does  nothing  to  mislead  or  deceive. "  *  The 
rule  of  caveat  emptor,  even  in  regard  to  a  sale  of  a  chattel,  is 
applied  with  certain  restrictions,  and  is  not  permitted  to  obtain, 
where  it  is  plain  that  it  was  the  duty  of  the  seller  to  acquaint  the 
buyer  with  a  material  fact  known  to  the  seller  and  unknown  to  the 
buyer,'  and  the  broad  view  has  been  taken  that  the  seller  is  under 
an  obligation  to  disclose  latent  defects  of  which  he  has  knowledge 
and  which  he  knows  are  unknown  to  the  buyer.  '*  It  is  a  universal 
doctrine,"  says  Selden,  J.,  "  founded  upon  the  plainest  principles 
of  natural  justice,  that  whenever  the  article  sold  has  some  latent 
defect,  which  is  known  to  the  seller  but  not  to  the  purchaser,  the 
former  is  liable  for  this  defect  if  he  fail  to  disclose  his  knowledge 
on  the  subject  at  the  time  of  the  sale.  In  all  such  cases,  where  the 
knowledge  of  the  vendor  is  proved  by  direct  evidence,  his  respon- 
sibility rests  upon  the  ground  of  fraud. ' ' '  This  is  especially  true 
where  the  latent  defect  in  an  animal  sold  consisted  of  a  dangerous 
contagious  disease.'  On  the  other  hand,  in  case  of  ordinary  dis- 
eases and  defects  in  animals,  it  has  been  held  that  no  duty  to 
disclose  the  fact  is  imposed  on  the  seller,  where  no  questions  are 

4.  Rothmiller  r.  Stein,  (1894)  143  N.  Y.  681,  692,  62  Stale  Rep^  788,  38 

N.  Y.   681,  591,  62  State  Bep.  788,  N.  E.  718. 

38  N.  E.  718.  8.  Hoe  v.  Sanborn,  (1860)  21  N.  Y. 

6.  Stevens  v.  New  York,  (Super.  Ct.  662,  664. 

1880)  46  Super.  Ct.  274.  8.  Jeffrey  v.  Bigelow,   (Sup.  1836) 

e.  Bench  v.  Sheldon,    (Sup.   1862)  13    Wend.    618.     See    also    Clark    v. 

14  Barb.  66,  73.  Bamer,    (Sup.  G.   T.   1869)    2  Lans. 

7.  Rothmiller  v.  Stein,   (1894)    143  67. 
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asked  of  him  and  no  artifices  to  conceal  are  Tised.'*  To  impose 
liability  as  for  a  fraud  the  seller  must,  of  course,  have  had  knowl- 
edge  of  the  defect,  whether  latent  or  patent."-  And  if  the  seller 
of  an  animal  infected  with  a  contagious  disease  believes  in  good 
faith  that  it  is  all  right,  he  cannot  be  held  liable  for  a  failure  to 
disclose  facts  which  tended  to  show  that  the  animal  was  diseased." 

§  165.  Sale  of  Land. — As  a  general  rule  there  is  no  relation  of 
trust  or  confidence  between  persons  negotiating  for  the  sale  of  land, 
and  ordinarily  the  vendor  is  under  no  obligation  to  make  dis- 
doeores  as  to  the  character  or  condition  of  the  land  which  affect  its 
value.  And  where  the  sale  has  been  consummated  by  a  conveyance, 
the  mere  failure  of  the  vendor  to  disclose  incumbrances  on  the 
land  or  defects  in  his  title  cannot  ordinarily  be  made  the  basis  of 
a  charge  of  fraud.  The  view  has  been  taken,  however,  where  a 
vendor's  first  wife  had  died  and  he  had  shortly  thereafter  secretly 
married  again,  and  he  knew  that  an  old  friend  who  was  negotiating 
with  him  for  the  purchase  of  land  did  so  on  the  basis  that  he  was 
mimarried,  that  it  was  his  duty  to  disclose  the  fact  of  his  second 
marriage,  though  he  may  have  thought  it  Invalid,  and  that  his 
faUure  to  make  such  disclosure  constituted  a  fraud  that  entitled 
the  purchaser  to  rescind,  though  the  conveyance  was  with  warranty 
of  title." 

§  166.  Sale  of  Chose  in  Action,  and  Securities. —  The  general 
rule  of  caveat  emptor  is  not  restricted  to  the  sale  of  personal 
chattels.  It  has  been  applied  to  the  sale  of  corporate  stock,  and 
it  has  been  held,  in  such  a  case,  that  the  seller  is  not  required  to 
disclose  the  fact  that  the  corporation  was  insolvent.  "  The  purchase 
of  stock  in  a  business  corporation,"  says  Peckham,  J.,  "  is  made 
under  so  many  different  circumstances  and  urged  by  so  many 
different  motives,  wholly  apart  from  the  present  alleged  or  assumed 
insolvency  of  the  corporation,  that  we  cannot,  and,  as  we  think, 
ought  not,  to  place  the  sale  of  such  stock  in  the  same  class  and 
subject  to  the  same  rules  as  the  sale  of  commercial  paper." ^*    In 

10.  McDonald    v.    Christie,    (9up.  13.  Shiffer  v.  Dietz,   (Sup.  Ct.  Sp. 
1863)    42   Barb.  36;  Howell  v.  Bid-      1877)    63  How.  Pr.  372,  affirmed  as- 
dlecom,  (Sup.  1802)  62  Barb.  131.          to  this  but  reversed  on  other  grounds 

11.  Paul  V.  Hadley,  (Sup.  1857)  28      83  N.  Y.  800. 

Barb.  521.     As  to  the  scienter  as  an  14.  Rothmiller  ▼.  Stein,  (1894)  143 

dement  of  fraud,  see  infra,  section  N.  Y.  581,  62  State  Kep.  788,  38 
201.  N.  E.  718. 

IS.  Clark  v.   Bamer,    (Sup.  Q.  T. 
I860)  2  Lans.  67. 
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the  sale  of  commercial  paper  the  view  has  been  taken  that  if  the 
seller  knows  that  the  maker  is  insolvent  and  has  failed  or  is  about 
to  fail,  and  that  the  buyer  is  ignorant  of  such  fact,  it  is  the  duty 
of  the  seller  to  make  disclosure,  and  if  he  fails  to  do  so  he  is 
guilty  of  a  fraudulent  suppression,"  or  is  to  be  deemed  to  have 
impliedly  warranted  that  he  has  no  knowledge  of  facts  which  render 
the  paper  worthless.'*  Thus  in  the  sale  of  a  post-dated  check  it 
has  been  held  that  to  withhold  information  that  another  check 
of  the  drawer,  a  business  man,  had  been  protested,  was  a  fraudulent 
suppression,  although  the  information  to  the  seller  had  been 
accompanied  by  the  informant's  opinion  that  the  maker  was  solvent, 
as  a  business  man's  failure  to  meet  his  check  is  usually  due  to  his 
insolvency.'^  This  qualification  does  not  require  that  the  seller  of 
commercial  paper  disclose  all  facts  within  his  knowledge  which 
may  incidentally  bear  on  its  value  or  the  financial  condition  of 
the  parties  thereto.  Thus  it  has  been  held  that  in  the  sale  of  a 
bill  of  exchange  the  seller  is  not  required  to  disclose  the  fact  that 
the  bill  was  drawn  for  the  accommodation  of  the  acceptor  and 
purchased  directly  from  him,  though  this  may  be  considered  a 
material  fact  in  the  business  world,  bearing  on  the  quality  of  the 
paper.  Andrews,  J.,  in  the  course  of  his  opinion  in  this  case  said : 
"  In  the  absence  then  of  any  representation  by  the  defendants 
in  respect  to  the  origin  or  consideration  of  the  bills,  the  remaining 
question  is  whether  the  defendants  were  under  a  legal  duty  to 
inform  the  plaintiff,  at  the  time  of  sale,  of  the  circumstances  under 
which  they  were  made.  The  general  proposition  is  Asserted  by  the 
learned  counsel  for  the  plaintiff,  that  the  holder  of  negotiable 
paper  who  knows  a  material  fact  affecting  its  market  value,  and 
who  sells  it  for  full  value  without  disclosing  such  fact,  is  liable  to 
the  purchaser  for  the  amount  paid  for  the  paper,  if  after  the 
discovery  of  the  suppression  the  purchaser  elects  to  rescind  the 
sale.  But  the  proposition  asserted  is  broader  than  the  recent 
authorities  warrant.  The  law  requires  disclosure  to  be  made  only 
when  there  is  a  duty  to  make  it,  and  this  duty  is  not  raised  by  the 
mere  circumstance  that  the  undisclosed  fact  is  material,  and  is 

16.  Brown  v.  Mont^mery.   (1859)  143  N.  Y.  681,  692,  62  Stote  Bep. 

20  N.  Y.  287.     S«e  also  Boston  Nat.  788,  38  N.  £.  718,  explaining  Brown 

Bank  y.  Armour,  (Sup.  1889)   1  Sihr.  ▼.  Montgomery,  (1859)  20  N.  Y.  287. 

Sup.  Ct.  444,  23  State  Rep.   832,  6  17.  Brown  t.  Montgomery,   (1869) 

N.  Y.  S.  714.  20  N.  Y.  287. 

16.  See  Rothmiller  v.  Stein,  (1894) 
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known  to  the  one  party  and  not  to  the  other,  or  by  the  additional 
circumstance  that  the  party  to  whom  it  is  known  knows  that  the 
other  party  is  acting  in  ignorance  of  it."" 

§  167.  Nondisclosure  of  Insolvency. —  In  case  of  sales  on  credit, 
where  no  inquiries  are  made  of  the  buyer  on  the  subject  and  he 
makes  no  false  statements  and  resorts  to  no  artifice  to  mislead  the 
seller,  he  may,  as  a  general  rule,  remain  silent  on  the  subject  of 
his  financial  condition,  and  his  mere  omission  to  disclose  his  insol- 
vency is  not  a  fraud."  As  said  by  Pratt,  J.,  in  an  early  well  con- 
sidered case:  "  To  constitute  fraud  in  such  cases,  there  must  be 
an  intention  to  cheat ;  at  least,  there  must  be  intention  to  do  an 
act  the  necessary  iresult  of  which  will  be  to  cheat  and  defraud 
another.  But  it  is  clear  that  such  intention  is  not  necessarily 
inferable  from  the  fact  that  a  man  in  good  credit,  going  on  with 
his  regular  business,  makes  his  usual  purchases  for  the  purpose  of 
continuing  that  business,  after  he  is  made  aware  that  his  property 
is  not  sufficient  to  pay  his  debts.  It  is  not  fraudulent  in  him  to 
make  reasonable  efforts  to  retrieve  his  fortune  and  to  extricate 
himself  from  his  embarrassment.  It  is  not  unnatural  that  he  should 
ding  to  the  hope  that  better  times  would  come,  that  tomorrow 
should  be  as  this  day  and  much  more  abundant;  and  that  with 
this  hope,  however  delusive  results  may  have  shown  it  to  be,  he 


18.  Peoples'  Bank  v.  Bogart,  (1880) 
81  N.  Y.  101,  affiTming  16  Hun  270, 
and  dUtinguisbing  Brown  v.  Mont- 
gomery, (1859)  20  K.  Y.  287. 

19.  Nichols  y.  Pinner,  (1858)  18 
N.  Y.  295,  on  later  appeal  23  N.  Y. 
2M  (sub  nom.  Nichols  v.  Michael); 
Hall  V.  Naylor,  (1859)  18  N.  Y.  688, 
affirming  as  to  this  but  reversing  on 
other  grounds  13  Super.  Ct.  71;  Hen- 
Mquin  V.  Naylor,  (1861)  24  N.  Y. 
139;  Stiles  v.  Howland,  (1866)  32 
K.  Y.  309,  316,  per  Brown,  J.;  Peo- 
ples' Bank  r.  Bogart,  (1880)  81  N.  Y. 
101,  108;  Van  Dyck  t.  McQuade, 
(1881)  86  N.  Y.  38,  44;  Morris  v. 
Talcott,  (1884)  96  N.  Y.  100; 
Hotchkin  v.  Malone  Third  Nat.  Bank, 
(1891)  127  N.  Y.  329,  38  SUte  Eep. 
754,  27  N.  E.  1060,  affirming  33  State 
Bep.  195,  11  N.  Y.  S.  220;  Sinnott  v. 
German  American  Bank,  (1900)  164 
K.  Y.  386,  68  N.  E.  286,  affirming  33 


App.  Div.  641  mem.,  64  K.  Y.  S.  1110; 
Van  Kleelc  v.  Leroy,  (1867)  4  Abb. 
App.  Dec.  470,  4  Abb.  Pr.  N.  S.  431, 
4  Trans.  App.  295,  affirming  37  Barb. 
644;  Buckley  v.  Artcher,  (Sup.  1854) 
21  Barb.  585;  Wheeler,  etc.,  Mfg.  Co. 
V.  Keeler,  (Sup.  1892)  65  Hun  608, 
48  State  Rep.  184,  20  N.  Y.  S.  388; 
Coffin  V.  HolUater,  (Sup.  G.  T.  1880) 
6  SilT.  Sup.  172,  27  State  Rep.  637,  7 
N.  Y.  S.  734,  affirmed  124  N.  Y.  644, 
36  SUte  Rep.  271,  26  N.  E.  812,  3 
Silv.  App.  400;  Du  Pont  De  Nemours 
Powder  (Jo.  v.  Schwenger,  (Sup.  App. 
T.  1916)  90  Misc.  678,  154  N.  Y.  S. 
186;  Bach  v.  Tuch,  (Sup.  G.  T.  1890) 
32  State  Rep.  941,  10  N.  Y.  S.  884, 
affirmed  on  other  grounds  126  N.  Y. 
63,  36  SUte  Rep.  363,  26  N.  E.  1019; 
Cantor  v.  Claflin,  (Sup.  G.  T.  1890) 
35  SUte  Rep.  247,  12  N.  Y.  S.  769; 
Fisher  v.  Conant,  (Com.  PI.  1864) 
3  E.  D.  Smith  199. 
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should  have  been  impelled  to  buy  more  goods,  contract  new  debts, 
and  struggle  on  until  some  casualty  should  precipitate  the  catas- 
trophe upon  him,  and  he  find  himself  in  hopeless  bankruptcy.  This 
is  an  every-day  experience  in  the  commercial  world  j  and  it  would 
be  hard,  indeed,  if  the  unfortunate  victim  of  hopes  that  looked  to 
him  at  the  time  as  reasonable  must,  in  his  misfortunes,  be  judged 
by  the  actual  instead  of  the  possible  results.  The  authorities  do  not 
sustain  any  such  harsh  doctrine,  but  the  reverse."**  But  where, 
as  a  basis  for  a  sale  on  credit,  representations  as  to  the  buyer's 
financial  condition  are  made  which  may  not  have  been  fraudulent 
at  the  time  when  made,  the  view  has  been  taken  that  if  there  is  a 
great  change  for  the  worse  in  his  condition  before  the  sale  is  com- 
pleted, the  buyer  is  bound  in  honesty  to  notify  the  seller  thereof, 
and  that  if  he  does  not  do  so  he  is  to  be  considered  as  ratifying 
the  former  representations.**  The  relation  between  a  banker  and 
a  depositor  requires  a  greater  degree  of  good  faith  on  the  former 's 
part  than  is  required  in  dealings  between  merchants  generally, 
and  it  has  been  held  that  a  charge  of  fraud  against  a  banker  may 
be  based  on  his  failure  to  disclose  his  hopeless  insolvency  at  the 
time  a  deposit  is  made  with  him.**  "  The  relation  between  a  banker 
and  his  customers,"  says  Bradley,  J.,  "  is  in  some  degree  confi- 
dential, and  he,  it  must  be  assumed,  understands  that  they  make 
with  him  deposits  upon  the  faith  and  reliance  that  he  is  financially 
able  to  pay  their  drafts  upon  him  for  an  amount  equal  to  their 
deposits.  And  the  relation  that  he  assumes  in  view  of  the  nature 
of  his  business  as  such  banker  is,  in  practical  effect,  a  representa- 
tion on  his  part  that  he  is  able  to  do  so.  And  if  he  is  in  an  irre- 
trievable condition  of  insolvency,  so  that  he  knows  or  has  reason 
to  suppose  that  he  cannot  meet  the  engagements  he  assumes  when 
he  takes  the  funds  of  his  customers  deposited  to  be  placed  to  their 
credit,  the  transaction  may  involve  an  implied  representation  or 
concealment  which  characterizes  it  as  fraudulent  on  the  part  of  the 
banker."** 

80.  Nichols   T.  Pinner,    (1858)  18      Rochester    Printing    Co.    v.    Loomis, 
N.  Y.  295,  299.  (Sup.  1887)  45  Hun  93,  9  State  Rep. 

81.  Smith   V.    Frank,    (Super.  Ct.      692,  27  Wkly.  Dig.  101,  affirmed  120 
1864)  25  Super.  Ct.  626.  N.  Y.  659  mem.,  24  N.  E.  1103. 

88.  Anonymous,    (1876)    67   N.  Y.  83.   Rochester      Printing     Co.      v. 

698;    Cragie   v.    Hadley,    (1885)    99  Loomis,   (Sup.  1887)   46  Hun  93,  97, 

N.  Y.  131,  1  N.  E.  637 ;  Hall  v.  Per-  9  State  Rep.  692,  27  Wkly.  Dig.  101. 
kins,    (Ct.  Err.  1829)    3  Wend.  626; 
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FoUvre  to  Perform  Contract  or  Promise 

§  168.  In  Oeneral. —  Fraud  on  -which  an  action  of  tort  may  be 
predicated  must  consist  in  a  false  statement,  misrepresentation  or 
concealment  of  the  existence  or  nonexistence  of  some  fact  or  cir- 
cnmstance.**  And  it  is  the  general  rule  that  a  charge  of  fraud 
cannot  be  based  on  the  failure  of  a  person  to  perform  his  contract 
or  promise,*  as  where,  to  induce  a  person  to  take  a  lease,  the  lessor 
promised  to  make  certain  repairs  prior  to  the  commencement  of 
the  lease ;  *•  and  the  fact  that  the  defendant  was,  at  the  time  of  a 
loan  by  the  plaintiff  to  him,  under  a  promise  to  marry  the  lender 
and  that  the  marriage  did  not  take  place,  is  insufficient  to  sustain 
a  finding  that  the  loan  was  procured  by  fraud."  This  is  true,  gen- 
erally, though  the  promise  may  have  been  made  without  any  intent 
to  perform  it;**  and,  a  fortiori,  it  is  true  when  the  promise  is 
without  consideration  and  hence  unenforceable  as  a  promise,**  or 
where  the  contract  is  one  unenforceable  by  reason  of  the  statute 


M.Farruigton  t.  BuUard,  (Sup. 
1863)  40  Barb.  612. 

t5.  Adama  v.  GilUg,  (Sup.  1009) 
131  App.  Div.  494,  115  N.  Y.  S.  999, 
affirmed  199  N.  Y.  314,  92  X.  E.  670; 
PMple  V.  Majorana,  (Sup.  1913)  155 
App.  Div.  431,  140  N.  Y.  S.  8;  Hone 
T.  Burr,  (County  (^t.  1916)  91  Misc. 
620,  166  N.  Y.  6.  377;  Hamilton  v. 
Lomax,  (Sup.  Sp.  T.  1868)  26  Barb. 
615,  6  Abb.  Pr.  142;  Farrington  v. 
Bnllard,  (Sup.  1863)  40  Barb.  512; 
Hmry  W.  Boettger  Silk  Finishing 
Ca  V.  Electrical  Audit,  etc.,  Co., 
(Snp.  App.  T.  1909)  116  N.  Y.  a 
1102;  Milwitsky  v.  Sebmaii,  (Sup. 
A^  T.  1916)  169  N.  Y.  a  826;  Lynch 
T.  Bowling,  (Marine  Tr.  T.  1878)  I 
City  Ct.  163. 

M.  Hone  v.  Burr,  (County  Ct. 
1015)  91  Miac.  620,  166  N.  Y.  S.  377. 

27.  Podolsky  t.  Sandler,  (Sup.  App, 
T.  1916)  161  N.  Y.  a  363. 

tS.  Adams  v.  Oillig,  (Sup.  1909) 
ISl  App.  Div.  494,  115  N.  Y.  S.  999, 
rerersed  on  other  grounds  199  N.  Y. 
314,  92  y.  E.  670 ;  Gallager  v.  Brunei, 
(Sup.  1826)  6  Cow.  346;  Farrington 
r.  Bullard,  (Sup.  1863)  40  Barb.  612. 
But  see  lUwMn  ▼.  Silo,  (Sup.  1906) 

16 


114  App.  Div.  358,  99  N.  Y.  S.  934; 
Jonee  v.  Jones,  (Sup.  Sp.  T.  1903) 
40  Misc.  360,  82  N.  Y.  S.  326;  Rowell 
T.  Haines,  (Sup.  Sp.  T.  1909)  63  Misc. 
102,  116  N.  Y.  S.  446;  Watson  v. 
Blossom,  (Sup.  O.  T.  1888)  18  State 
Rep.  726,  4  N.  Y.  S.  489. 

In  Adams  v.  Gillig,  (Sup.  1909) 
131  App.  Div.  494,  115  K.  Y.  S.  999, 
Williams,  J.,  eays:  "Our  judgment 
is  that  the  law  in  this  state  is  that 
fraud  cannot  be  founded  solely  upon 
a  promise  not  performed,  even  if  the 
promisor  never  intended  to  fulfil  the 
same."  And  on  appeal  ( 199  N.  Y. 
314)  Chaoe,  J.,  says:  "The  rule  is 
quite  universal  that  statements  prom- 
issory in  their  nature  and  relating  to 
future  actions  must  be  enforced  if  at 
all  by  an  action  upon  the  contract. 
It  is  unnecessary  to  decide  or  discuse 
the  question  whether  under  some  pos- 
sible circumstances  the  courts  will 
not  in  equity  lay  hold  of  false  state- 
ments tiiat  are  contractual  in  their 
nature  to  prevent  the  consummation 
of  a  fraud." 

29.  Farrington  v.  Bullard,  (Sup. 
1863)  40  Barb.  612. 
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of  frauds.'"  If  a  party  plaintiff  promises  to  discontinue  an  action, 
and  in  reliance  thereon  the  defendant  fails  to  interpose  a  defense, 
and  the  plaintiff,  in  violation  of  his  promise,  takes  judgment  by 
default,  which  is  paid  by  the  defendant,  he  cannot  maintain  an 
action  for  fraud.^  Where  the  parties  stood  in  confidential  relation 
a  charge  of  fraud  has  been  sustained.  Thus,  where  a  husband  and 
wife  were  living  apart  and  the  husband  was  induced  to  convey 
land  to  the  wife  by  her  promise  to  return  to  and  live  with  him, 
made  without  any  intention  to  perform,  it  was  held  that  this  con- 
stituted a  iraud  which  entitled  the  husband  to  a  decree  setting 
aside  the  conveyance.*'  If  a  promise  of  future  action  is  accom- 
panied with  misrepresentations  of  existing  facts,  fraud  may  be 
based  on  the  latter  though  they  may  not  have  been  the  sole  induce- 
ment. Aa  said  by  Vann,  J. :  "  Even  if  reliance  is  placed  upon  the 
mere  promises  of  the  defendant,  as  well  as  upon  his  false  repre- 
sentations, still  a  cause  of  action  for  fraud  may  be  maintained, 
provided  the  representations  had  a  material  effect  in  accomplishing 
the  deception.  ...  It  is  not  necessary  that  they  should  be  the  sole 
inducing  cause.  The  cases  cited  by  the  defendant  to  the  effect 
that  fraud  cannot  be  founded  solely  upon  a  promise  not  performed, 
even  if  the  promisor  never  intended  to  fulfil,  are  therefore  not 
applicable."  "  Where  the  promise  is  to  perform  something  in  the 
future,  and  does  not  relate  to  some  existing  fact  or  circumstance, 

30.  Levy  v.  Brush,  (1871)  46  N.Y.         81.   WUte   v.   Merritt,    (1868)     7 

689;  Wheeler  V.  Reyuolds,  (1876)  66  N.   Y.  362;    FarrinjrUm  v.   BuUard, 

N.  Y.  227;  Steiner  t.  American  Alco-  (Sup.  1863)  40  Barb.  612. 
hoi  Co.,    (Sup.  1918)    181  App.  Div.  33.   Jones  v.   Jones,    (Sup.  Sp.   T. 

309,   168  N.  Y.  S.  739;  Gallager  v.  1893)  40  Misc.  360,  82  N.  Y.  S.  326. 

Brunei,    (Sup.    1826)    6    Cow.    346;  The  court  in  this  case  does  not,  how- 

Baum  V.  Hobtein,  (Sup.  Tr.  T.  1916)  ever,    restrict    its    decision    but    an- 

93  Misc.  268,  157  N.  Y.  S.  966;  Wil-  nounces  the  broad  rule  that  a  prcmi- 

liamsburg  City  F.  Ins.  Co.  v.  Lichtm-  ise  made   without   any   intention    to 

stein,    (Sup.  Sp.  T.   1916)    98  Misc.  perform  it  may  be  made  the  baais  of 

342,  164  N.  Y.  8.  346.    See  also  La-  a  charge  of  fraud,  and  considers  the 

fayette  St.   Church   Soc.   v.   Norton,  rule  that  a  purchase  by  an  insolvent 

(1911)  202  N.  Y.  379,  96  N.  E.  819,  without  any  intention  to  pay  const!- 

reversing   134  App.   Div.  994  mem.,  tutes  a  fraud  («ee  following  section), 

119  N.  Y.  S.   1132;   Todd  v.  Pratt,  as  authority  for  the  broad  rule  and 

(Sup.  1912)   149  App.  Div.  459,  463,  not  an  exception. 
133  N.  Y.  8.  949.     But  see  Hill  v.         83.  Kley  v.  Healy,  (1891)  127  N.  Y. 

Chamberlain,    (Sup.    1901)    64   App.  656,  661,  40  State  Bep.  216,  28  N.  E. 

Div.  609,  71  N.  Y.  8.  639,  aflSnned  170  693. 
N.  Y.  695  mem.,  63  N.  E.  1117. 
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it  cannot  be  made  the  basis  of  a  charge  of  fraud  by  any  utuuber 
of  innuendoes  as  to  fraudulent  design  or  purpose.** 

§  169.  Intent  Not  to  Pay  for  Goods  Purchased,  or  the  Like, 
Gfoerally. —  If  an  insolvent  makes  a  purchase  of  goods  without 
any  intent  to  pay  therefor  this  is  regarded  as  a  fraud.**  And 
where  a  person  obtained  money  on  a  promise  to  deliver  certain 
goods  out  of  his  stock  on  hand,  without  any  intent  to  do  so,  and 
subsequently  transferred  his  entire  stock,  a  charge  of  fraud  was 
sustained.^'  So  if  an  insolvent,  with  intent  not  to  meet  his  obliga- 
tion when  due,  obtains  a  credit  with  a  bank  by  way  of  a  discount 
of  his  obligation,  the  latter  may,  after  an  assignment  by  the  insol- 
vent for  the  benefit  of  creditors,  rescind  and  retain  the  proceeds 
of  the  discount  which  remain  in  its  hands."  Where  the  cashier 
of  a  bank  having  been  guilty  of  embezzling  its  funds,  and  being 
insolvent,  made  known  these  facts  to  the  bank,  and  borrowed  stock 
from  a  friend,  to  be  replaced  in  kind,  in  order  to  enable  him  to 
make  good  his  defalcation,  but  did  not  disclose  this  fact,  the  failure 
to  make  the  disclosure  was  held  a  fraudulent  suppression,  which 
entitled  the  lender  to  rescind  and  to  recover  the  stock  from  the 
bank  to  which  it  was  turned  over  by  the  borrower.'*    To  charac- 


S4.  Farrington  T.  Ballard,  (Sup. 
1863)  40  Barb.  612. 

M.  Hall  V.  Naylor,  (1859)  18  N.  Y. 
588,  affirming  as  to  this  but  revers- 
ing en  other  grounda  13  Super.  Ct. 
71;  Nichols  V.  Pinner,  (1868)  18 
N.  Y.  295,  on  later  appeal  23  N.  Y. 
264  (sub  nom.  Nicliols  t.  Michaels) ; 
Hennequin  v.  Naylor,  (1861)  24  N.  Y. 
139;  Wright  v.  Brown,  (1876)  67 
N.  Y.  1;  Hotchkin  v.  Malone  Third 
Nat.  Bank,  (1891)  127  N.  Y.  329,  38 
State  Rep.  754,  27  N.  E.  1050,  affirm- 
ing 33  State  Rep.  196,  11  N.  Y.  S. 
220;  Whitten  v.  Fitzwater,  (1891) 
129  N.  Y.  626,  41  State  Rep.  379,  29 
N.  E.  298,  3  Silv.  App.  600,  reversing 
on  other  grounds  33  State  Rep.  963, 
11  N.  Y.  8.  297;  Van  KleA  v.  Leroy, 
(1867)  4  Abb.  App.  Dec.  479,  4  Abb. 
Pr.  N.  8.  431,  4  Trans.  App.  296; 
Byrd  v.  Hall,  (App.  1866)  2  Keyes 
<46,  1  Abb.  App.  Dec.  286;  Johnson 
▼■  Monell,  (App.  1866)  2  Keyes  666, 
MO,  2  Abb.  App.  Dec  470;  Buckley 


v.  Artcher,  (Sup.  1864)  21  Barb. 
686;  Joelin  v.  Co  wee,  (Sup.  1871) 
60  Barb.  48,  reversed  on  other  grounds 
62  N.  Y.  90;  Hersey  v.  Bendict,  (Sup. 
1878)  15  Hun  282;  Davenport  Glu- 
cose Mfg.  Co.  V.  Taussig,  ( Sup.  1884) 
31  Hun  663,  6  Civ.  Pro.  69;  Thomas 
V.  Snyder,  (Sup.  1894)  77  Hun  366, 
60  State  Rep.  416,  28  N.  Y.  S.  877; 
Pilcher  v.  Levino,  (Sup.  1894)  80 
Hun  399,  62  State  Rep.  42,  30  N.  Y.  S. 
314;  Durell  v.  Haley,  (Chan.  Ct. 
1829)  1  Paige  492;  Lupin  v.  Marie, 
(Chan.  Ct.  1830)  2  Paige  169;  Bie- 
nenstok  v.  Anunidown,  (Super.  Ct. 
Sp.  T.  1894)  31  Abb.  N.  Cas.  400,  69 
State  Rep.  471,  29  N.  Y.  S.  693,  al- 
flrmed  11  Misc.  76,  32  N.  Y.  S.  1138 
mem. 

36.  Bernstein  v.  Lester,  (Sup.  Aj^. 
T.  1903)   84  N.  Y.  S.  496. 

87.  Stallcup  V.  National  Park  Bank, 
(Sup.  0.  T.  1887)   6  State  Rep.  612. 

38.  Rawdon  v.  Blatchford,  ((Than. 
Ct.  1844)  1  Sandf.  Ch.  344. 
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lerize  a  purchase  as  fraudulent  the  intent  not  to  pay  must  ordi- 
narily have  existed  at  the  time  of  the  purchase ;  the  fact  that  the 
buyer  may  have  conceived  such  an  intent  after  the  delivery  of  the 
goods  is  not  itself  sufficient."  But  though  at  the  time  an  order 
for  goods  was  given  the  insolvent  merchant  had  not  conceived  an 
intent  not  to  pay,  yet  if  he  does  conceive  such  an  intent  prior  to 
the  delivery  to  and  acceptance  by  him  of  the  goods,  this,  it  has 
been  held,  will  constitute  a  fraud  authorizing  the  seller  to  avoid 
the  sale.**  Where  at  the  time  of  the  purchase  a  buyer  gives  his 
check  for  the  price,  and  the  check  is  dishonored  because  of  want 
of  funds,  this  itself  is  sufficient  to  establish  fraud  on  his  part.*^ 
It  is  otherwise,  however,  where  the  sale  was  on  credit  and  there- 
after the  buyer  gives  in  payment  his  post-dated  check  which  is 
dishonored.** 

§  170.  Proof  of  Intent  Not  to  Pay. —  It  is  said  that  the  evidence 
of  the  buyer's  intent  or  design  not  to  pay  should  be  clear  and 
satisfactory ;  it  should  be  on  no  doubtful  testimony,  on  no  equivocal 
circumstances,  that  the  seller  be  allowed  to  repudiate  the  sale  and 
reclaim  the  goods,  thus  gaining  a  preference  over  other  creditors 
equally  meritorious;"  and  such  intent  is  not  to  be  inferred,  as  a 
general  rule,  from  the  mere  insolvency  of  the  buyer.**  This  is 
especially  true  where  it  appears  that  the  negotiations  for  the 
sale  were  instituted  by  the  seller  and  special  inducement  was 


39.  Hotchkin  y.  Malone  Third  Nat. 
Bank,  (1891)  127  N.  Y.  329,  38  State 
Rep.  764,  affirming  27  N.  E.  1060,  33 
State  Rep.  195,  11  N.  Y.  S.  220.  See 
also  Brackett  T.  Griswold,  (1889)  112 
N.  Y.  464,  21  State  Rep.  791,  20 
N.  E.  376. 

40.  Whitten  v.  Fitzwater,  (1891) 
129  N.  Y.  620,  41  State  Rep.  379,  29 
N.  E.  298,  3  Silv.  App.  600,  reversing 
33  State  Rep.  953,  11  N.  Y.  S.  297, 
as  to  tlie  effect  as  a  wliole  of  the  in- 
structions given  by  the  trial  court; 
Bienenstok  v.  Ammidown,  (Super.  Ct. 
Sp.  T.  1894)  31  Abb.  N.  Cas.  400,  69 
State  Rep.  471,  29  N.  Y.  S.  693,  af- 
firmed 11  Misc.  76,  32  N.  Y.  S.  1138 
mem. 

41.  Dykers  v.  Woodward,  (Sup. 
Sp.  T.  1852)   7  How.  Pr.  313. 


49.  Goldstein  v.  Messing,  (Sup. 
App.  T.  1907)   104  N.  Y.  S.  724. 

43.  Nichols  v.  Pinner,  (1868)  18 
N.  Y.  295,  on  later  appeal  23  N.  Y. 
264  (sub  nom.  Nichols  v.  Michaels). 

44.  Morris  v.  Talcott,  (1884)  96 
N.  Y.  100;  Hotchkin  v.  Malone  Third 
Nat.  Bank,  (1891)  127  N.  Y.  329,  38 
State  Rep.  754,  27  N.  E.  1050,  affirm- 
ing 33  State  Rep.  195,  11  N.  Y.  S. 
220;  Sinnott  v.  German- American 
Bank,  (1900)  164  N.  Y.  386,  58  N.  E. 
286,  affirming  33  App.  Div.  641  mem., 
54  N.  Y.  S.  1110;  Swarthout  v.  Mer- 
chant, (Sup.  1888)  47  Hun  106,  107, 
16  State  Rep.  561 ;  C<^n  v.  Hollister, 
(Sup.  G.  T.  1889)  5  Silv.  Sup.  172, 
27  State  Rep.  637,  7  N.  Y.  S.  734, 
affirmed  124  N.  Y.  644,  36  State 
Rep.  271,  26  N.  E.  812,  3  Silv.  App. 
400. 
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offered  to  the  buyer.**  And  this  view  has  been  taken  though  the 
capital  on  which  the  insolvent  buyer  was  conducting  business  was 
largely  procured  by  borrowing  money  on  notes  to  which  he  had 
forged  the  names  of  third  persons." 

The  fact  of  insolvency  is  a  material  consideration  bearing  on  the 
question  of  intent  to  pay,  and  in  connection  with  other  circum- 
stantial evidence  may  justify  a  finding  that  the  buyer  in  fact  did 
not  intend  to  pay."    And  it  has  been  held,  where  it  is  shown  that 


45.  Hotchkin  t.  Malone  Third  Nat. 
Bank,  ( 1891 )  127  N.  Y.  329,  38  Stote 
Rep.  754,  27  N.  E.  1050,  affirming  33 
SUte  Rep.  195,  11  N.  Y.  S.  220. 

46.  Sinnott  v.  German- American 
Bank,  (1900)  164  N.  Y.  386,  68  N.  E. 
286,  affirming  33  App.  Div.  641  mem., 
54  N.  Y.  S.  1110,  reargument  denied 
165  N.  Y.  646,  59  K.  E.  1130.  In 
this  case  Gray,  J.,  delivering  the 
opinion  of  the  majority  of  the  court, 
saya:  "The  appellant  claims  that 
the  character  of  the  financial  trans- 
actions between  F.  and  the  bank  was 
such  as  to  negative  the  inference  of 
an  honest  intention  upon  F.'s  part  to 
pay  for  the  goods  which  he  had  pur- 
chased of  the  plaintiffs,  and  that, 
therefcM-e,  they  were  entitled,  for  the 
fraud  practiced,  to  rescind  the  sale 
and  to  repossess  themselves  of  the 
goods  sold,  as  they  had  not  passed 
into  the  possession  of  a  bona  fide 
purchaser.  It  is  conceded  that  F.'s 
insolvency,  alone,  furnished  no  in- 
ference (^  an  intention  not  to  pay  for 
the  goods.  The  testimony  was  that 
he  did  intend  to  pay;  but  it  is 
aigued  that  the  circumstances  were 
snch,  and  that  the  nature  of  the  in- 
solvency was  so  affected  by  his  rela- 
tions to  the  bank,  as  to  furnish  the 
legal  conclusion  that  the  intention 
and  reasonable  expectation  of  the 
ability  to  pay  did  not  exist.  No  case 
is  cited  in  support  of  the  plaintiffs' 
position,  and  I  do  not  think  that  any 
can  be  found  in  the  books.  I  do  not 
think  it  can  find  support  in  any  legal 
principle.  F.  was  under  no  obliga- 
tion to  communicate  to  persons  deal- 
ing with  him  the  extent  and  nature 
of  his  transactions  with  others.    The 


presumption  was  that,  having  pro- 
cured the  capital  upon  which  to 
carry  on  his  business,  he  would  use 
it  in  the  discharge  of  his  current 
obligations,  with  the  reasonable  ex- 
pectation that  the  business  would 
prove  profitable  enough  to  satisfy, 
eventually,  what  indebtedness  had 
been  incurred.  Whether  in  the  pro- 
curing of  his  capital  his  conduct  was 
fraudulent,  whether  his  schemes  ren- 
dered him  amenable  to  legal  punish- 
ment, were  not  matters  of  which  it 
could  be  predicated  that  they  evi- 
denced an  intention  on  his  part  not 
to  pay  for  goods  purchased  in  the 
conduct  of  the  business.  His  pur- 
pose was  to  continue  his  business.  It 
might  be  abortive,  or  liable  to  defeat 
by  reason  of  his  fraud  in  raising 
moneys  for  capital;  but  not  only 
there  might  be,  but-  there  would  be, 
the  clear  intention  to  pay  for  goods 
purchased."  Bartlett  and  Vann,  JJ., 
dissent  to  this  proposition,  and  in 
their  dissenting  opinion  say:  "We 
are  ot  opinion  that  a  man  conduct- 
ing business,  the  sole  basis  of  which 
is  the  floating  of  forged  paper  and 
its  renewals  in  his  bank,  is  in  a  situ- 
ation where  he  cannot  entertain  the 
honest  intention  to  pay  his  debts, 
and  that  all  his  purchases  <A  goods 
are  fraudulent." 

47.  Hennequin  v.  Naylor,  (1861) 
24  N.  Y.  139;  Byrd  v.  Hall,  (App. 
1866)  2  Keyes  646,  1  Abb.  App.  Dec. 
285;  Johnson  v.  Monell,  (App.  1866) 
2  Keyes  655,  2  Abb.  App.  Dec.  470; 
Buckley  v.  Artcher,  (Sup.  1854)  21 
Barb.  585;  Francheris  v.  Henriqaa'f, 
(Com.  PI.  G.  T.  1862)  24  How.  Pr. 
165;      Bienenstok      v.      Ammidown, 
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the  pnrcliase  was  made  on  the  eve  of  snspension  and  assignment, 
that  this  fact  alone,  in  the  absence  of  explanatory  proof,  is  suffi- 
cient to  carry  the  case  to  the  jury/'  It  has  also  been  held  that  the 
intent  not  to  pay  or  meet  an  obligation  when  due  may  be  inferred 
from  the  debtor's  knowledge  of  his  insolvency,  and  the  absence  of 
any  reasonable  grounds  for  believing  that  he  would  be  able  to 
fulfil  his  obligations.**  And  though  the  insolvent  may  believe  that 
he  will  be  able  to  continue  business  and  meet  his  obligations  as 
they  fall  due,  it  seems  that  he  must  have  reasonable  grounds  for 
such  belief;  otherwise  his  obtaining  credit  should  be  deemed  to 
have  been  obtained  without  the  intent  to  pay.^  Testimony  of  the 
buyer  that  he  did  not  purchase  with  an  intent  not  to  pay  is 
admissible  on  the  issue  as  to  whether  the  purchase  was  made  with 
such  intent.^' 

Representations  Generally 

§  171.  Falsity  of  Representation  Generally. — As  a  general  rule 
a  representation  must  be  false  to  be  made  the  basis  of  a  charge  of 
fraud,"  and  false  when  made."  The  party  complaining  must  allege 
in  his  complaint  the  falsity  of  the  representations,"  and  prove 
that  they  were  false.°°    An  allegation  that  the  defendant  made 


(Super.  Ct.  Sp.  T.  1894)  31  Abb.  N. 
Cas.  400,  60  State  Rep.  471,  2»  N. 
Y.  S.  503,  affirmed  11  Misc.  76,  32 
N.  Y.  S.  1138  mem. 

48.  Johnson  v.  Monell,  (App. 
1866)  2  Keyes  655,  660,  2  Abb.  App. 
Dec.  470. 

48.  Stallcup  y.  National  Park 
Bank,  (Sup.  6.  T.  1887)  6  SUte 
Rep.  612.  See  also  Hotchkin  v. 
Malone  Third  Nat.  Bank,  ( 1891 )  127 
N.  Y.  320,  347,  38  State  Rep.  754, 
27  N.  E.  1050,  per  Vann,  J.,  dissent- 
ing; Whitten  v.  Fitzwater,  (1891) 
129  N.  Y.  626,  41  State  Rep.  370,  2» 
N.  E.  298,  3  SilT.  App.  600. 

60.  Stallcup  V.  National  Park 
Bank,  (Sup.  6.  T.  1887)  6  State 
Rep.  512. 

61.  Morris  v.  Wells,  (Sup.  G.  T. 
1889)  4  Silr.  Sup.  34,  2d  State  Rep. 
9,  7  N.  Y.  S.  61. 

63.  Seis  V.  Plaisantin,  (Sup.  1900) 
52  App.  Div.  206,  65  N.  Y.  S.  70; 
Scarsdale  Pub.  Co.  v.  Carter,  (Sup. 
App.  T.  1000)  63  Misc.  271,  275,  116 


N.  Y.  S.  731 ;  Hudson  P.  Rose  Co.  v. 
Goodale,  (Sup.  App.  T.  1918)  16» 
N.  Y.  8.  446. 

68.  Bell  V.  Mali,  (Sup.  Sp.  T. 
1855)  11  How.  Pr.  254.  See  also 
Kierans  v.  Wolff,  (Sup.  G.  T.  1890) 
32  State  Rep.  83,  10  N.  Y.  S.  79. 

64.  L.  D.  Garret  Co.  v.  Astor, 
(Sup.  1902)  67  App.  Div.  595,  73 
N.  Y.  8.  966;  Brown  v.  Morrill,  (Sup. 
App.  T.  1907)  56  Misc.  224,  105  N. 
Y.  S.  191;  Fox  v.  Trigger,  (Sup. 
App.  T.  1910)  126  N.  Y.  S.  78.  Seo 
also  Furlong  v.  Gair,  (Super.  Ct. 
1880)  46  Super.  Ct.  573,  affirmed  94 
N.  Y.  635  mem. 

66.  Babcock  v.  Libbey,  (1880)  82 
N.  Y.  144,  affirming  17  Hun  131, 
which  affirmed  53  How.  Pr.  255,  10 
Wkly.  Dig.  573;  Reno  v.  Bull, 
(1019)  226  N.  Y.  546,  124  N.  E.  144, 
reversing  179  App.  Div.  891  mem., 
165  N.  Y.  S.  1109;  Sperling  v.  Boll, 
(Sup.  1896)  10  App.  Div.  290,  75 
State  Rep.  1256,  41  N.  Y.  S.  889; 
Carson   v.    Eisner,    (Sup.    1890)    42 
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certain  representations,  well  knowing  the  truth  to  be  to  the  con- 
verse, has  been  held  to  allege  suflSciently  the  falsity  of  the  repre- 
sentations.'* Where,  in  the  sale  of  a  business  and  a  leasehold  of 
the  premises  on  which  the  business  was  conducted,  the  seller  repre- 
sented that  the  lease  was  a  "  four  year  straight  lease,"  it  was 
held  that  the  fact  that  the  lease  contained  a  forfeiture  clause  for 
breach  of  covenants  did  not  show  that  the  representation  was 
false."  The  truth  of  the  representation  must  be  determined  by 
the  facts  existing  at  the  time  it  was  made,  but  evidence  of  con- 
ditions at  a  later  date  may  be  relevant  to  show  the  actual  condi- 
tions at  the  earlier  time  and  the  consequent  falsity  of  the  repre- 
sentation,^ and  may  be  sufficient  for  such  purpose  if  from  the  later 


App.  Div.  «14,  58  N.  Y.  S.  826; 
Powell  V.  F.  C.  Linde  Co.,  (Sup. 
1901)  58  App.  Div.  261,  68  N.  Y.  S. 
1070,  affirmed  171  N.  Y.  675  mem., 
94  N.  E.  1125;  Orosjean  t.  OaUo- 
wajr,  (Sup.  1903)  82  App.  Div.  380, 
81  N.  Y.  S.  871;  Thayer  v.  Schley, 
(Sap.  1010)  137  App.  Div.  166,  121 
N.  Y.  S.  1064;  Allen-Kingston  Motor 
Car  Co.  V.  Consolidated  Nat.  Bank, 
(Sup.  1914)  162  App.  Div.  178,  147 
N.  Y.  S.  251,  affirmed  222  N.  Y.  623 
mem.,  118  N.  £.  1050;  Willoughby 
V.  Fredonia  Nat.  Banlc,  (Sup.  1803) 
68  Hun  275,  62  State  Rep.  387,  23 
N.  Y.  S.  46;  Miner  v.  Daly,  (Sup. 
1893)  69  Hun  337,  53  State  Rep.  232. 
23  N.  Y.  S.  475,  affirmed  144  N.  Y. 
038  mem.,  39  N.  F.  858;  Wheadon  v. 
Huntington,  (Sup.  1804)  83  Hun 
371,  64  State  Rep.  648,  31  N.  Y.  S. 
912;  Bellettiere  v.  Lawlor,  (Sup. 
App.  T.  1005)  47  Misc.  161,  93  N 
Y.  S.  471;  Fox  v.  Trigger,  (Sup 
App.  T.  1010)  126  N.  Y.  S.  78;  King 
T.  Murphy.  (County  Ct.  1914)  151 
N.  Y.  S.  476;  McAvoy  v.  Maxwell, 
(Sup.  App.  T.  1016),  159  N.  Y.  S. 
844;  Catlin  v.  Victor,  (Super.  Ct. 
1885)  52  Super.  Ct.  169;  aoldatein 
V.  Parker,  (Super.  Ct.  G.  T.  1890) 
58  Super.  Ct.  580,  30  State  Rep.  245, 
8  N.  Y.  S.  865,  affirmed  128  N.  Y. 
577  mem.,  28  N.  E.  250;  Sullivan  v. 
Warner,  (Sup.  1872)  43  How.  Pr. 
188. 

M.  Ballard    v.    Lockwood,     (Com. 
PL  1861)   1  Daly  158. 


57.  Goldman  v.  Kleinberg,  (Sup. 
App.  T.  1011)   129  N.  Y.  S.  374. 

68.  Mason  v.  Raplee,  (Sup.  1869) 
66  Barb.  180.  The  necessity  for  the 
admittance  of  such  evidem»  i»  ap- 
parent. Aa  said  by  MuUin,  J.,  in 
this  case :  "  Such  evidence  must  be 
received,  or  therd  will  be,  in  many 
instances,  a  failure  of  justice.  If  no 
evidence  can  be  received  except  such 
as  relates  to  the  condition  of  the 
premises  at  the  time  to  which  the 
representations  refer,  men  would 
cheat  with  impunity.  A  man  own- 
ing lands  in  Iowa  represents,  during 
a  negotiation  for  a  sale  or  exchange 
of  them,  that  they  are  well  timbered, 
situated  near  a  railroad  or  stream, 
and  on  the  strength  of  these  repre- 
sentations the  4>argain  is  concluded. 
It  might  well  be  impossible  to  find 
any  person  who  had  been  on  the 
premises  before  the  trade,  but  it  can 
be  proved  that  two  years  thereafter 
there  was  not  a  tree,  or  a  vestige  of 
a  tree,  on  the  land,  and  that  there 
was  neither  railroad  nor  stream 
within  miles  of  it.  Can  the  vendor 
escape  because  no  one  can  be  found 
who  had  seen  it  before  the  bargain 
was  made?  The  subsequent  condi- 
tion, in  the  case  supposed,  is  evi- 
dence that  there  could  not  have  been 
timber  on  the  land  two  years  before, 
and  that  neither  railroad  nor  stream 
could  have  been  near  it." 
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facts  it  is  incredible  that  the  facts  at  the  earlier  date  could  have 
been  as  represented.^' 

§  172. Qualification  of  Bnle  as  to  Falsity. — ^A  representa- 
tion may  be  literally,  iu  point  of  fact,  true,  yet  made  under  cir- 
cumstances which  evidence  an  intent  to  deceive  and  may  have  this 
effect,  and  where  this  is  the  case  a  charge  of  fraud  may  be  based 
thereon.**  ' '  One  who  \ises  words, ' '  says  Porter,  J.,  "  in  a  deceptive 
and  double  sense,  for  the  purpose  of  misleading  the  party  with 
whom  he  contracts,  is  bound  by  them  in  the  sense  in  which  he 
intended  they  should  be  understood. ' ' "  Thus  books  of  account 
are  generally  supposed  to  be  kept  for  the  purpose  of  showing  truly 
and  accurately  the  condition  of  one's  business,  and  if  they  do  not 
do  this  they  serve  no  purpose  whatever  except  to  mislead.  And 
when,  in  negotiations  for  the  purchase  of  a  business  or  an  interest 
therein,  the  buyer  is  given  a  statement  of  the  assets  and  liabilities 
of  the  business  as  they  appear  from  the  books  of  the  business,  he 
has  the  right  to  assume  that  all  the  assets  and  liabilities  are  on  the 
books  and  therefore  appear  on  the  statement.  If  nothing  is  said 
to  the  contrary  he  has  a  right  to  assume  that  it  is  a  truthful 
statement  of  the  affairs  of  the  business  and  that  the  assets  and 
liabilities  are  correctly  set  forth.  If  the  seller  presenting  such  a 
statement  knows  that  it  does  not  show  a  true  statement  of  the 
affairs  of  the  business,  because  liabilities  of  the  business  are  not 
entered  on  the  books,  he  cannot  escape  liability  by  stating  merely 
that  the  statement  represents  the  affairs  of  the  business  as  they 
appear  from  the  books.**  If,  however,  the  seller  has  no  knowledge 
of  the  fact  that  the  books  do  not  contain  a  true  statement  of  the 
affairs  of  the  business  and  is  not  to  be  charged  as  a  matter  of  law 
with  such  knowledge,  he  cannot  be  charged  with  fraud  where  he 
merely  represents  that  the  statement  is  true  according  to  the 
books,  which  in  point  of  fact  is  the  truth.*'  In  determining  whether 
representations  are  false  or  not  they  are  to  be  taken  as  a  whole.  If 
by  a  number  of  statements  one  intentionally  gives  a  false  im- 

59.  Mason  v.  Raplee,  (Sup.  1869)  Keyes  476,  2  Abb.  App.  Dec.  465,  468, 
66  Barb.  180.  3  Keyes  126. 

60.  Foote  V.  Leary,  (Sup.  1905)  88.  Foote  v.  Leary,  (Sup.  1906) 
103  App.  Div.  547,  93  N.  Y.  S.  169.  103  App.  Div.  547,  93  N.  Y.  S.  169. 
See  also  Deyo  v.  Hudson,  (Sup.  63.  Worthington  v.  Herrmann, 
1916)  174  App.  Div.  746,  161  N.  Y.  (Sup.  1903)  89  App.  Div.  627,  8» 
S.  494,  reversing  89  Misc.  r)25,  153  N.  Y.  S.  76,  affirmed  ISO  N.  Y.  559 
N.  Y.  S.  693.  mem.,  73  N.  E.  1134 

61.  Johnson  v.  Hathorn,   (1866)    2 
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pression  and  induces  another  to  act  on  it,  it  is  not  the  less  false, 
although  if  each  statement  is  taken  by  itself  there  may  be  diffi- 
culty in  showing  that  any  specific  statement  was  itself  untrue.** 
§  173.  Materiality  of  Bepresentation. —  It  is  stated  as  a  gen- 
eral rule  that  a  representation,  to  be  made  the  ground  for  a  charge 
of  fraud,  must  have  been  a  material  one.*  And  a  representation 
by  a  lessor  that  he  owns  the  demised  premises,  whereas  he  had  only 
a  leasehold  estate,  sufficient,  however,  fully  to  sustain  the  term 
demised,  is  not,  imder  ordinary  circumstances,  a  material  one  on 
which  a  charge  of  fraud  may  be  based.'*  Also,  as  a  general  rule 
the  same  would  be  true  as  to  a  representation  by  a  vendor  or  lessor 
as  to  his  ownership  of  neighboring  property.*^  In  an  English  case, 
the  gauge  by  which  the  materiality  of  the  statement  is  to  be 
determined  is  stated  in  substance  as  follows:  A  contract  may  be 
avoided  by  a  false  and  fraudulent  representation,  though  not 
relating  directly  to  the  nature  and  character  of  its  subject  matter, 
if  it  is  so  closely  connected  with  the  contract  as  that  the  party 
sued  on  it  would  not  but  for  the  representation  have  entered  into 
it,  and  was  induced  to  enter  into  it,  to  the  knowledge  of  the  other 
party,  by  such  representation.*  Under  this  rule  either  party  to  a 
contract  may  make  a  collateral  statement  of  the  other  party  during 
the  negotiations,  as  to  the  existence  or  nonexistence  of  a  particular 
fact,  a  material  one  in  his  own  judgment ;  so  if  it  turns  out  to  be 
untrue,  and  was  falsely  and  fraudulently  made,  it  will  vitiate  the 
contract,  if  he  relied  on  it  as  true  and  would  not  have  entered 
into  the  contract  but  for  the  statement.  This  standard  by  which 
it  is  to  be  determined  whether  the  representation  be  material  or 

64.  Downey    v.    Finucane,    (1912)  Corp.  v.  Pathe  Exch.,  (Sup.  App.  T. 

205  N.  Y.  251,  264,  98  N.  E.  391;  1918)  105  Misc.  39,  172  N.  Y.  S.  384; 

Churchill  v.  St.  George  Development  Tockergon    v.    Chapin,     (Super.    Ct. 

Co.,  (Sup.  1916)   174  App.  Div.  1,  4,  1885)   52  Super.  Ct.  16;  Rosenbaum 

160  N.  Y.  S.  357.  V.  Gunter,   (Com.  PI.  1854)   3  E.  D. 

66.  Smith  v.  Countryman,    (1864)  Smith  203,  204. 

30  N.  Y.  655,  670;  Robinson  v.  Syra-  66.  Robinson    v.    Syracuse    Rapid 

easts   Rapid    Transit    R.    Co.,    (Sup.  Transit  R.  Co.,  (Sup.  1905)   100  App. 

1905)  100  App.  Div.  214,  91  N.  Y.  S.  Div.  214,  91  N.  Y.  S.  909.     See  also 

909;  Becker  v.  Colonial  L.  Ins.  Co.,  Zagarino  v.  Kurzrok,  (Sup.  1909)  135 

(Sup.  1912)   153  App.  Div.  382,  384,  App.  Div.  763,  119  N.  Y.  S.  907. 

138  N.  Y.  S.  491;  Canadian  Agency  67.  Robinson    v.    Syracuse    Rapid 

V.     Assets     Realization     Co.,     (Sup.  Transit  R.  Co.,  (Sup.  1905)   100  App. 

1914)   165  App.  Div.  96,  160  N.  Y.  S.  Div.  214,  91  N.  Y.  S.  909. 

769;    Ansbacher    ▼.    Pfeiffer,     (Sup.  68.  Canham  v.    Barry,    (1855)    15 

1891 )    69  Hun  624  mem.,   36  State  0.  B.  597,  80  E.  C.  L.  697. 
Rep.  634.  13  N.  Y.  S.  418;  A.  F.  T. 
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not  has  been  adopted  and  applied  by  the  courts  in  this  state.*  It 
is  said  that,  as  a  general  rule,  it  is  a  question  of  fact  whether  the 
representation  was  a  material  one  or  not.^'  And  where  a  vendor 
represented  that  the  building  on  the  land  did  not  encroach  on 
the  adjoining  premises,  it  cannot  be  said,  as  a  matter  of  law,  that 
an  encroachment  of  from  one  to  two  inches  is  immateriaL"  It 
is  not  necessary  that  a  false  representation,  to  be  material,  and  to 
operate  on  a  party  as  an  inducement  to  make  a  purchase,  should 
be  as  to  the  qualities  or  condition  of  the  article  which  is  intended 
to  be  sold.  If  it  be  made  with  reference  to  any  fact  which  affects 
the  desirability  of  the  article  in  the  mind  of  the  person  who  is 
besought  to  buy  it,  it  may  be  a  material  inducement,  just  as  much 
as  though  it  contained  something  about  the  qualities  themselves  of 
the  article  presented  for  sale."  Thus  where  a  president  of  a 
corporation  was  induced  to  purchase  its  stock  in  order  to  retain 
control  for  his  own  interest  and  the  good  of  the  corporation,  by 
the  seller's  false  representation  that  a  combination  of  the  stock- 
holders, theretofore  friendly,  had  agreed  among  themselves  and 
intended  to  oust  the  buyer  from  his  position  as  president,  it  was 
held  that  a  charge  of  fraud  could  be  based  thereon."  And  in  a 
case  involving  a  subscription  to  the  stock  of  a  corporation,  a 
representation  that  certain  individuals  of  character  and  pecuniary 
means  had  subscribed  has  been  considered  a  material  representa- 
tion, where  it  was  relied  on  and  influenced  the  plaintiff  in  making 
his  subscription.''*  It  has  also  been  held,  in  case  of  the  sale  of  a 
secret  receipt  for  yeast  intended  for  use  in  distilling  grain  or  the 
like,  that  a  representation  that  it  was  a  distiller's  receipt  and  had 
been  tested  by  the  seller  and  found  valuable,  and  also  used  suc- 
cessfully for  such  purpose  by  another  distiller,  was  a  material 
one." 

69.  Valton  v.  National  Loan  Fund  72.  Delano  v.  Rice,  (Sup.  1897)  23 
L.  Assur.  Co.,   (1859)   20  N.  Y.  32;  App.  Div.  327,  48  N.  Y.  S.  295. 
Stewart   v.   Lester,    (Sup.    1888)    49  73.  Delano  v.  Rice,  (Sup.  1897)  23 
Hun  58,  17  Stata  Rep.  248,  1  N.  Y.  App.    DIv.    327,    48    N.    Y.    S.    295, 
S.  699.  jLfflrming  26  Misc.  602,  57  N.  Y.   S. 

70.  Carr    v.    Scliennerliorn,    (Sup.  678. 

G.  T.  1870)  3  Lens.  189;  Stewart  v.  74.  Carr    v.    Schermerhom,    (Sup. 

Lester,    (Sup.   1888)    49  Hun  58,   17  G.  T.  1870)   3  Lans.  189. 

State  Rep.  248,  1  N.  Y.  S.  699.  76.  Swikehard    v.    Russell,     (Sup. 

71.  Kreshover     v.     Berger,     (Sup.  '1872)  66  Barb.  560. 
1909)  135  App.  Div.  27,  119  N.  Y.  8. 

737. 


Digitized  by  VjOOQIC 


{f  174,  175] 


FRAUD 


236 


§  174.  "  Dealers'  Talk." —  In  sales  of  real  or  personal  ppoperty 
or  the  like,  representations  amounting  to  commendatory  expres- 
sions, though  exaggerated,  are  not  as  a  general  rule  regarded  as 
a  basis  for  a  charge  of  fraud.'"  And  this  includes  commendatory 
representations  as  to  the  commercial  possibilities  of  inventions. 
The  owner  of  an  invention,  as  in  case  of  sellers  of  other  chattels, 
has  the  right  to  puff  his  invention  so  long  as  he  makes  no  false 
statements  of  fact,  and  any  statement  as  to  revolutionizing  a  par- 
ticular trade  by  reason  of  the  invention  has  been  considered  as 
merely  the  expression  of  an  opinion  and  the  puffing  of  one's 
wares." 

§  175.  Bepresentation  as  to  Matter  of  Law  O^ierally. —  Ordi- 
narily a  charge  of  fraud  cannot  be  based  on  a  misrepresentation  as 
to  the  law.  Not  only  is  every  one  presumed  to  know  the  law,  but 
also  a  representation  as  to  the  law  governing  a  known  state  of 
facts  must  necessarily  be  in  the  nature  of  an  expression  of 
opinion.^'  This  rule  is  applicable  to  a  representation  as  to  the 
legal  construction  to  be  placed  on  a  written  instrument,'*  such 
as  a  representation  that  a  legacy  was  made  a  charge  on  the  testa- 
tor's land;'^  a  repre^ntation  by  a  debtor  that  the  claim  against 


78.  Arnold  v.  Norfolk,  etc..  Hosiery 
Co.,  (189«)  148  K.  T.  892,  49  N.  B. 
980,  affirming  76  Hun  15,  68 
SUte  Rep.  351,  28  N.  Y.  S.  638; 
Klejr  V.  Healy,  ( 18M)  149  N.  Y.  346, 
351,  44  K  E.  150;  Stumpf  y.  Sar- 
gent, (Sup.  App.  T.  1807)  21  Misc. 
674,  47  N.  Y.  8.  1086. 

77.  Arnold  v.  Norfolk,  etc..  Hosiery 
Co.,  (1806)  148  N.  Y.  302,  42  N.  E. 
980,  aflSrming  76  Hun  15,  68  State 
Rep.  351,  28  N.  Y.  S.  638. 

7S.  Levin  v.  Sweet,  (Sup.  1911) 
147  App.  Div.  809,  132  N.  Y.  S.  110; 
Reiss  T.  Levy,  (Sup.  1916)  175  App. 
Div.  938,  161  N.  Y.  8.  1048;  Starr  v. 
Bennett,  (Sup.  1843)  5  Hill  303; 
Boldredge  v.  Webb,  (Sup.  1872)  64 
Barb.  9;  Lexow  v.  Julian,  (Sup. 
1880)  21  Hun  577,  affirmed  86  N.  Y. 
838  mem.;  Willoughby  v.  Fredonia 
Nat  Bank,  (Sup.  1803)  68  Hun  275, 
52  Bute  Rep.  387,  23  N.  Y.  S.  46; 
Asbner  v.  Abenbeim,  (Sup.  1894)  83 
Hon  34,  64  Stat©  Rep.  129,  31  N.  Y. 
8.  514,    on    later   appeal    19   liisc. 


282,  43  N.  Y.  S.  69,  affirmed  31  App. 
Div.  623,  52  N.  Y.  S.  270;  Anony- 
mous, (Sup.  Sp.  T.  1896)  19  Misc. 
197,  43  N.  Y.  8  63;  Brady  v.  Ed- 
wards, (Sup.  Sp.  T.  1901)  35  Misc. 
435,  71  N.  Y.  8.  972;  Leszynsky  v. 
Ross,  (Sop.  Sp.  T.  1001)  35  Misc. 
652,  72  N.  Y.  8.  352;  Gomprecht  v. 
Ludwig,  (Sup.  App.  T.  1910)  65 
Misc.  557,  120  N.  Y.  8.  986.  See 
also  Williams  v.  Wbittell,  (Sup. 
1902)  69  App.  Div.  340,  74  N.  Y.  8. 
820;  Roso  v.  Saunders,  (Sup.  1886) 
38  Hun  575,  576.  As  to  a  statement 
of  opinion  or  tbe  like,  see  infra,  sec- 
tion 181  et  seq. 

79.  Leszynsky  v.  Ross,  (Sup.  Sp. 
T.  1901)  35  Misc.  652,  72  N.  Y.  8. 
352;  Du  Moulin  v.  Board  of  Educa- 
tion, (Sup.  Tr.  T.  1907)  124  N.  Y.  8. 
001.  See  also  Nesbit  v.  Jenoks, 
(Sup.  1903)  81  App.  Div.  140,  80 
N.  Y.  S.  1085. 

80.  Duffany  v.  Ferguson,  (1876) 
66  N.  Y.  482,  reversing  5  Hun  106, 
decided  on  other  grounds. 
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him  is  a  lien  on  his  seat  in  the  stock  exchange ; ''  a  representation 
by  a  lessor,  to  induce  the  lessee  to  take  the  lease,  that  an  assign- 
ment of  the  lease  will  relieve  him  from  liability  for  subsequently 
accruing  rents;**  and  a  representation  that  a  return  to  a  fieri 
facias  was  "  in  due  form  of  law."**  A  fortiori,  where  there  is 
a  compromise  of  litigation  a  charge  of  fraud  cannot  be  based  on 
the  fact  that  the  contention  set  forth  by  one  of  the  parties  as  to 
the  law  of  the  ease  was  incorrect  and  not  in  fact  his  true  opinion 
of  the  law.  In  settling  the  litigation  the  parties  deal  at  arm's 
length,  and  one  has  the  right  to  keep  his  opinion  of  the  law  to 
himself ;  if  he  neither  wrongfully  withholds  nor  misstates  the  facts 
he  cannot  be  adjudged  guilty  of  frauS  because  his  contentions  as 
to  the  law  are  incorrect.** 

§  176. Qualification  of  Oeneral  Bule. —  The  view  has  been 

taken  that  if  one  of  the  parties  to  a  contract  is  ignorant  of  a 
matter  of  law  involved  therein,  and  the  other  party  knows  him  to 
be  so,  and  takes  advantage  of  the  circumstance,  this  may  con- 
stitute a  fraud  which  will  entitle  the  party  deceived  to  equitable 
relief.**  For  example,  where  a  written  guaranty  was  given  that 
a  note  was  "  good,"  which  in  law  is  a  contract  that  the  maker 
is  solvent,  but  the  guarantor  was  ignorant  of  this,  and  the  guar- 
antee with  knowledge  of  this  fact  stated  to  the  guarantor  that 
the  effect  of  the  guaranty  was  merely  that  the  note  was  a  valid 
one,  it  was  held  that  this  was  a  fraud  entitling  the  guarantor  to  be 
relieved  from  his  contract.**  And  where  an  insurance  company 
induced  the  holder  of  a  benefit  certificate,  enforceable  for  its  face 
value,  to  accept  a  less  amount  in  satisfaction  thereof,  by  a  rep- 
resentation that  a  by-law  adopted  after  the  issuance  of  the  certifi- 
cate limited  its  liability  to  such  amount,  with  knowledge  that  the 
by-law  had  been  declared  invalid  by  the  courts,  a  charge  of  fraud 
was  sustained  on  the  ground  that  the  representation  was  not  as 

81.  Lexow  V.  Julian,    (Sup.   1880)  85.  Cooke  v.  Nathan,   (Sup.   1853) 

21   Hun   577,  affirmed  88  N.  Y.  638  16    Barb.    342;    Eysman    v.    Nelson, 

mem.  (Sup.  Eq.  T.  1913)  79  Misc.  304,  140 

88.  Jomprecht    v.    Ludwig,     (Sup.  N.  Y.  S.  183,  affirmed  165  App.  Div. 

App.  T.   1910)    65  Misc.  557,  120  N.  950  mem.,  IJJO  N.   Y.  S.   1085.     See 

Y.  S.  986.  also     Cramsey     v.     Sterling,     (Sup. 

83.  Starr  v.  Bennett,    (Sup.   1843)  1906)     111     App.     Div.     568    mem., 
5  Hill  303.  97  N.  Y.  S.  1082,  affirmed  188  N.  Y. 

84.  Amherst      College     v.      Ritch,  602  mem.,  81  N.  E.  1162. 

(1897)   151  N.  Y.  282,  321,  45  N.  E.  86.  Cooke  v.  Nathan,   (Sup.  1853) 

876,  affirming  91  Hun  509,  71  State       16  Barb.  342. 
Rep.  607,  36  N.  Y.  S.  576. 
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to  a  matter  of  law  but  as  to  a  fact,  namely,  the  existence  of  a 
by-law  which  did  not  in  fact  exist."  A  charge  of  fraud  has  also 
been  sustained  where  an  insured  was  induced  to  accept  less  than 
he  was  entitled  to  by  a  misrepresentation  by  the  insurer  that  the 
policy  had  been  rendered  invalid  on  account  of  an  alleged  mis- 
representation by  the  insured  as  to  his  title.**  A  representation 
as  to  the  unexpired  term  of  a  leasehold  estate  has  also  been  held 
a  representation  of  a  matter  of  fact.**  In  the  sale  of  stock  a  rep- 
resentation that  the  stock  was  nonassessable  may  be  a  representa- 
tion as  to  a  matter  of  law  or  one  as  to  an  existing  fact.  If  the 
representation  is  that  under  the  law  as  construed  by  the  party 
making  the  representation  it  is  nonassessable,  then  it  is  a  repre- 
sentation as  to  a  matter  of  law,  and  consequently  an  expression 
of  opinion,  and  a  chaise  of  fraud  cannot  be  based  thereon.*** 
But  if  it  appears  that  the  stock  was  assessable,  and  assessable 
because  the  party  had  not  complied  with  a  plain  mandate  of  a 
statute  requisite  to  give  the  stock  immunity  from  assessment,  then 
it  is  a  representation  as  to  an  existing  fact,  and  may  as  such  be 
made  the  basis  of  a  charge  of  fraud.** 

§  177.  Promissorj  Bepresentstion. — A  representation,  to  be  the 
basis  of  a  charge  of  fraud,  must,  as  a  general  rule,  be  of  an  exist- 
ing fact  as  distinguished  from  a  promissory  representation.**    Thus 


87.  Simon  v.  American  Legion  of 
Honor,  (Sup.  1904)  91  App.  Div. 
390,  8«  N.  T.  S.  866,  affirmed  181 
N.  Y.  578  mem.,  74  N.  E.  1125. 

88.  Berry  v.  American  Cent.  Ins. 
Ca,  (1892)  132  N.  Y.  49,  43  State 
Rep.  400,  30  N.  E.  254.  In  thia 
case  Brown,  J.,  said :  "  There  is  no 
qnestion,  of  course,  but  that  a  court 
of  equity  cannot  grant  relief  solely 
npon  a  mistake  of  law.  But  there 
wag  here  more  than  a  mistalce. 
There  was  a  surrender  of  l^al 
rights  intentionally  induced  and  pro- 
cared  by  a  false  representation  as  to 
the  law  governing  the  case.  The  de- 
fendant muit  be  presumed  to  have 
known  that  it  was  liable  for  the 
whole  loss,  and  by  falsely  represent- 
ing that  under  the  law  applicable  to 
the  case  the  policy  was  void,  when 
is  fact  it  was  valid,  it  induced  the 
plaintiff  to  rely  upon  the  superior 
knowledge  that  it  possessed  upon  the 


subject  and  to  surrender  to  it  his 
claim.  This  clearly  constituted 
fraud,  and  there  would  be  manifest 
injustice  in  upholding  a  settlement 
under  such  circumstances.  We  think 
the  case  falls  within  well  settled 
rules  of  equitable  jurisdiction." 

89.  Cunningham  v.  Wathen,  (Sup. 
1897 )  14  App.  Div.  553,  43  N.  Y.  S. 
886. 

90.  Van  Slochem  v.  Villard,  (19i3) 
207  N.  Y.  587,  101  N.  E.  467. 

91.  Van  Slochcn»  v.  Villard,  (1913) 
207  N.  Y.  587,  101  N.  E.  467. 

92.  Ranney  v.  People,  (1860)  22 
N.  Y.  413;  Stittv.  Little,  (1875)  63 
N.  Y.  427,  431;  People  v.  Blanchard, 
(1882)  00  N.  Y.  314;  Taylor  v.  Com- 
mercial Bank,  (1903)  174  N.  Y.  181, 
184,  66  N.  E.  726;  Adams  v.  Gillig, 
(1910)  199  N.  Y.  314,  92  N.  E.  678; 
People  v.  Majorana,  (Sup.  1913)  l.'i.^ 
App.  Div.  431,  140  N.  Y.  S.  8,  29 
N.  Y.  Crim.  206;  MeriUs  Realty  Co. 
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in  case  of  a  sale  of  goods  to  be  thereafter  manufactured,  a  rep- 
resentation in  the  nature  of  a  warranty  as  to  the  character  or 
quality  of  the  goods  cannot  be  made  the  basis  of  such  a  charge.** 
And  where  an  agent  for  a  corporation  induced  the  plaintiff  to  view 
land  owned  by  the  corporation,  and  to  purchase  it  and  give  back 
a  purchase  money  mortgage  in  reliance  on  the  statement,  which 
proved  to  be  false,  that  he  would  seU  it  for  the  purchaser  at  a  profit 
before  the  maturity  of  the  mortgage,  it  was  held  that  there  was  not 
a  misstatement  as  to  an  existing  fact  which  would  entitle  the  pur- 
chaser to  rescind,  as  the  statement  related  wholly  to  future  events, 
and,  being  speculative,  could  not  be  made  the  basis  of  a  charge  of 
fraud.**  Also  where  the  defendant  secured  the  plaintiff's  indorse- 
ment of  a  treasury  draft  by  representations  that  he  would  use 
the  proceeds  in  paying  off  certain  claims,  that  he  would  not  take 
the  proceeds  to  a  foreign  state,  that  he  would  immediately  return 
the  remainder  of  the  proceeds  to  the  plaintiff,  and  that  he  would 


V.  Farley,  (Sup.  1915)  166  App. 
Div.  420,  151  N.  Y.  S.  1052,  revers- 
ing 85  Misc.  321,  147  N.  Y.  S.  503; 
Reiss  V.  Levy,  (Sup.  1916)  175  App. 
Div.  938,  161  N.  Y.  S.  1048;  Field  v. 
Seubert  Bearing  Co.,  (Sup.  1917) 
179  App.  Div.  780,  167  N.  Y.  S.  294; 
Barbrick  v.  Carrero,  (Sup.  1918) 
184  App.  Div.  160,  17.1  N.  Y.  S.  447; 
Hamilton  v.  Lomax,  (Sup.  Sp.  T. 
1858)  26  Barb.  615,  6  Abb.  Pr.  142; 
Lexow  V.  Julian,  (Sup.  1880)  21 
Hun  577,  affirmed  86  N.  Y.  638 
mem.;  Mason  v.  Wheeler,  (Super. 
Ct.  Eq.  T.  1893)  2  Misc.  523,  24 
N.  Y.  S.  879;  Kley  v.  Healy,  (Com. 
PI.  G.  T.  1894)  9  Misc.  93,  59  State 
Rep.  692,  29  N.  Y.  S.  3,  affirmed  149 
N.  Y.  346,  44  K.  E.  150;  Seaman 
v.  Becar,  (Sup.  Sp.  T.  1896)  15 
Misc.  616,  38  N.  Y.  S.  69;  Wheeler 
V.  Mowers,  (County  Ct.  1896) 
16  Misc.  143,  74  State  Rep.  540, 
38  N.  Y.  S.  950;  Construction  Re- 
porter Co.  V.  Crowninshield,  (Sup. 
App.  T.  1896)  16  Misc.  381,  38  N.  Y. 
S.  72;  Stumpf  V.  Sargent,  (Sup. 
App.  T.  1897).  21  Misc.  674,  47  N.  Y. 
S.  1086;  Townsend  v.  Greenwich. 
Ins.  Co.,  (Sup.  1902)  39  Misc.  87, 
78  N.  Y.  S.  897,  affirmed  86  App. 
Div.  323,  83  N.  Y.  S.  909,  which  is 


affirmed  178  N.  Y.  634,  71  N.  E. 
1140;  Scarsdale  Pub.  Co.  v.  Carter, 
(Sup.  App.  T.  1909)  63  Misc.  271, 
275,  116  N.  Y.  S.  731;  Hone  v.  Burr, 
(County  Ct.  1915)  91  Misc.  520,  155 
N.  Y.  S.  377;  McAvoy  v.  Maxwell, 
(Sup.  App.  T.  1916)  158  N.  Y.  S. 
844;  Stoltz  v.  Reynolds,  (Sup.  App. 
T.  1918)  169  N.  Y.  S.  170;  Oliver 
Typewriter  Co.  v.  Eastman  Pub.  Co., 
(Sup.  App.  T.  1918)  16a  N.  Y.  S. 
1029;  Polcilc  v.  Korff,  (Sup.  App. 
T.  1920)  180  N.  Y.  S.  401;  Gray  v. 
Palmer,  (Super.  Ct.  1864)  25  Super. 
Ct  500,  affirmed  41  N.  Y.  620  mem.; 
Sparman  v.  Keim,  (Super.  Ct.  1878) 
44  Super.  Ct.  163,  affirmed  as  to 
this  but  reversed  on  other  grounds 
83  N.  Y.  245,  9  Abb.  N.  Cas.  1; 
Francis  v.  New  York,  etc..  El.  R.  Co., 
(Sup.  G.  T.  1885)  17  Abb.  N.  Cits.  1. 

93.  Mason  v.  Wheeler,  (Super.  Ct. 
Eq.  T.)  2  Misc.  523,  24  N.  Y.  S.  879. 

94.  Meritas  Realty  Co.  v.  Farley, 
(Sup.  1915)  166  App.  Div.  420,  151 
N.  Y.  S.  1052,  reversing  85  Misc.  321, 
147  N.  Y.  S.  503.  See  also  Gotte- 
berg  v.  Park  Terrace  Co.,  (Sup.  1915) 
168  App.  Div.  800,  154  N.  Y.  S.  387, 
affirmed  222  N.  Y.  600  mem.,  118 
N.  E.  1060. 
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advise  her  how  to  invest  the  same,  it  was  held  that  as  these  rep- 
resentations were  promissory  in  their  nature  a  charge  of  fraud 
could  not  be  sustained  thereon.*'  The  same  view  has  been  taken 
regarding  a  representation  as  to  what  a  heating  plant  to  be 
installed  would  do  toward  heating  the  house,**  and  regarding  a 
representation,  on  the  sale  of  a  business  or  an  interest  therein,  that 
the  business  "would  yield  large  profits."*^  The  fact  that 
promissory  representations  accompany  representations  as  to  mat- 
ters of  fact  does  not,  of  course,  prevent  a  charge  of  fraud  being 
based  on  the  latter,  if  they  were  a  controlling  though  not  the  sole 
inducement.**  This  has  been  held  true  where  representations  by 
a  vendor  of  lots  as  to  improvements  then  being  made  in  a  new  real 
estate  development  were  accompanied  by  promissory  representa- 
tions as  to  other  improvements.** 

§  178.  Bepresentation  as  to  Preient  Intention  or  State  of  Mind 
Generally. — The  present  intention  of  a  person  or  his  state  of  mind 
is  in  its  nature  a  fact,  and  a  misrepresentation  in  respect  thereto 
may  constitute  a  fraud.*  As  said  by  Chase,  J.,  in  a  case  involving 
a  statement  by  a  purchaser  as  to  his  intention  with  regard  to  the 
ase  of  the  land  purchased:  "  The  simple  question  in  this  case 
is  .  .  .  whether  the  alleged  intention  of  the  defendant  to  build  a 
dwelling  or  dwellings  upon  the  lot  which  he  sought  to  purchase  is 
snch  a  statement  of  an  existing  material  fact  as  authorizes  the 
court  to  cancel  the  deed  because  of  the  fraud.  ...  A  promise  as 
sach  to  be  enforceable  must  be  based  upon  a  consideration,  and  it 
most  be  put  in  such  form  as  to  be  available  under  the  rules  relat- 

95.  Gray   v.    Palmer,    (Super.    Ct  van  v.  France,   (Sup.  App.  T.  1918) 

18«4)  25  Super.  Ct.  1500,  affirmed  41  168  N.  Y.  S.  28. 
N.  T.  820  mem.  99.  Sicklick    t.    Interurban    Home 

98.  Wheeler   v.    Mowers,    (County  ^**'   '/"P"  ^PP*  "^^  ^^"»>   "*  N.  Y. 

Ct.  1896)  16  Misc.  143,  74  State  Rep.  °- ,'  ^.„.       ,,„,„.     ,„„ 

540  38  V   V    <?    flin  ^-  Adams    v.    Gillig,    (1910)     199 

MO  3S  N.  Y.  S.  950.  j^    Y.   314,   92  N.   E.   670;    Deyo  v. 

97.  Sparman  v.  Kiem,  (Super.  Ct.  Hudson,  (1919)  225  N.  Y.  602,  122 
1878)  44  Super.  Ct.  163,  affirmed  jj.  E.  635;  Gabriel  v.  Graham,  (1915) 
M  to  this  but  reversed  on  other  igg  App.  Div.  847,  154  N.  Y.  S.  493: 
gronnds  83  N,  Y.  245,  9  Abb.  N.  Podolsky  v.  Sandler,  (Sup.  App.  T. 
^-  *•  1916)    161   N.   Y.   S.   363;   Stoltz  v. 

98.  Oliver  v.  Bennett,  (1875)  65  Reynolds,  (Sup.  App.  T.  1918)  169 
N.  Y.  559.  Damers  v.  Stemberger,  N.  Y.  S.  170,  171;  Marcus  Brown 
(Sop.  App.  T.  1905)  96N.  Y.  S.  532;  Constr.  Co.  v.  Schlivek,  (Sup.  App. 
Damera  v.  Stemberger,  (Sup.  App.  T.  1918)  170  N.  Y.  S.  430.  See  also 
T.  1907)  102  N.  Y.  S.  732;  Sicklick  Delano  v.  Rice,  (Sup.  1897)  23  App. 
T.  Interurban  Homo  Co.,  (Sup.  App.  Div.  327,  48  N.  Y.  S.  295;  Rose  v. 
T.  1909)   116  N.  Y.  S.  553;  O'Sulli-  Saunders,  (Sup.  1886)  38  Hun  575. 
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ing  to  contracts  and  the  admission  of  evidence  relating  thereto. 
It  may  include  a  present  intention,  but  as  it  also  relates  to  the 
future  it  can  only  be  enforced  as  a  promise  under  the  general 
rules  relating  to  contracts.  A  mere  statement  of  intention  is  a 
different  thing.  It  is  not  the  basis  of  an  action  on  contract.  It 
may  in  good  faith  be  ch^ged  without  affecting  the  obligations  of 
the  parties.  A  statement  of  intention  does  not  relate  to  a  fact 
that  has  a  corporal  and  physical  existence,  but  to  a  material  and 
existing  fact  nevertheless,  not  amounting  to  a  promise,  but  which 
as  in  the  case  under  discussion  affects  and  determines  important 
transactions.  .  .  .  The  intent  of  a  person  is  sometimes  difficult 
to  prove,  but  it  is  nevertheless  a  fact,  and  a  material  and  existing 
fact  that  must  be  ascertained  in  many  cases,  and  when  ascer- 
tained determines  the  rights  of  the  parties  to  controversies.  The 
intent  of  [the  purchaser]  was  a  material  existing  fact  in  this  case, 
and  the  plaintiff's  reliance  upon  such  fact  induced  her  to  enter 
into  a  contract  that  she  would  not  otherwise  have  entered  into. 
The  effect  of  such  false  statement  by  the  defendant  of  his  inten- 
tion cannot  be  cast  aside  as  immaterial  simply  because  it  was 
possible  for  him  in  good  faith  to  have  changed  his  mind  or  to 
have  sold  the  property  to  another  who  might  have  a  different  pur- 
pose relating  thereto.  As  the  defendant's  intention  was  subject 
to  change  in  good  faith  at  any  time  it  was  of  uncertain  value.  It 
was,  however,  of  some  value.  It  was  of  sufficient  value  so  that 
the  plaintiff  was  willing  to  stand  upon  it  and  make  the  conveyance 
in  reliance  upon  it.  .  .  .  We  are  of  the  opinion  that  the  false 
statements  made  by  the  defendant  of  his  intention  should,  \mdep 
the  circumstances  of  this  case,  be  deemed  to  be  a  statement  of  a 
material  existing  fact. "  *  A  similar  view  is  taken  by  the  English 
courts,  as  quaintly  said  by  Bowen,  L.  J. :  "  The  state  of  a  man's 
mind  is  as  much  a  fact  as  the  state  of  his  digestion."  * 

§  179.  Application  of  Oeneral  Bule. — ^A  representation  by 

a  purchaser  of  land,  as  to  the  use  he  intends  to  make  of  the  prem- 
ises, has  been  held  a  representation  of  an  existing  fact  on  which  a 
charge  of  fraud  may  be  based  for  the  purpose  of  relief  by  way  of 
rescission.  As  where  it  appeared  that  the  defendant  purposely, 
intentionally  and  falsely  stated  to  the  plaintiff  that  he  desired  to 
purchase  a  portion  of  her  vacant  lot,  located  in  a  residence  dis- 

8.  Adams    v.    Gillig,    (1910)     199         3.  Edgington  v.  Kitnn»urice,(1884) 
N.  Y.  314,  319,  92  N.  E.  670.  29  Ch.  D.  459. 
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trict,  for  the  purpose  of  building  a  dwelling  or  dwellings  thereon. 
These  representations  were  false  and  fraudulent  and  made  with 
the  intent  to  deceive  the  plaintiff,  who  relied  thereon  and  executed 
a  conveyance  to  the  defendant.  While  negotiating,  the  defendant 
intended  to  build,  and  immediately  after  the  purchase  proceeded 
to  arrange  for  building,  a  public  garage  on  the  lot,  the  construc- 
tion of  which  would  greatly  damage  the  plaintifif 's  remaining  prop- 
erty. The  plaintiff  without  delay  communicated  with  the  defendant 
and  offered  to  procure  another  site  for  his  garage,  pay  all  the  ex- 
penses he  had  incurred  up  to  that  time,  and  restore  the  consideration 
he  had  paid  for  the  property  if  he  would  convey  the  property  to  her. 
This  the  defendant  refused  to  do.  It  was  held  that  since  equity 
wUl  interfere  to  grant  relief  where  necessary  to  prevent  the  con- 
summation of  a  fraud,  the  false  statements  made  by  the  defendant 
of  his  intention  should,  under  the  circumstances,  be  deemed  to  be 
a  statement  of  a  material  existing  fact  of  which  the  court  would 
lay  hold  for  the  purpose  of  defeating  the  wrong  that  would  other- 
wise be  consummated  thereby.^  The  same  has  been  held  true 
where  a  defendant  represented  that  he  desired  to  marry  the  plain- 
tiff's daughter,  and  thereby  obtained  money  from  him,  and  it 
appeared  that  at  the  same  time  he  was  obtaining  money  from 
another  person  on  similar  representations ; '  and  where  the  defend- 
ant represented  that  he  and  a  third  person  were  about  to  engage 
in  a  certain  business,  this  being  a  representation  that  it  was  their 
present  intention  to  do  so.*  In  case  of  a  contract  for  the  sale  of 
a  lease,  not  assignable  without  the  consent  of  the  lessor,  a  charge 
of  fraud  may  be  based  on  a  false  representation  that  the  lessor 
had  consented  to  the  assignment  of  the  lease.''  It  has  also  been 
held  that  a  charge  of  fraud,  for  the  purpose  of  rescission,  could 
be  founded  on  a  representation  made  by  a  purchaser  that  a  third 
person,  holding  a  mortgage  on  the  subject  of  the  sale,  would  fore- 
close the  mortgage  and  that  the  vendor  would  lose  the  property 
and  get  nothing  for  it,  and  that  the  vendor  was  not  required  to 
verify  the  truth  of  the  representation.*    Where  the  plaintiff  trans- 

4.  Adama    v.    Gillig,     (1910)     199  73  App.  Div.  329,  76  N.  Y.  S.  716, 

If.  Y.  314,  92  N.   E.  670,  affirming  affirming  36  Misc.  871  mem.,  74  K. 

131  App.  Div.  494,  116  N.  Y.  8.  999.  Y.  S.  1140. 

6.  PodoUky  v.  Sandler,  (Sup.  App.  8.  Fox  v.  Duffy,    (Sup.   1904)    95 
T.  1916)   161  N.  Y.  S.  363.  App.    Div.    202,    88    N.    Y.    S.    401. 

8.  Gabriel  T.  Graham,  (Sup.  1915)       Jenks,   J.,    in    this    case    said:      "I 
189  App.  Div.  847,  154  N.  Y.  S.  493.       think  that  the  allegation  that  if  the 

7.  Odilhof  T.  Solomon,  (Sup.  1902)       plaintiff  did  not  sell  to  the  defend- 

10 
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ferred  his  stock  in  a  corporation  to  the  defendant,  induced  to  do 
so  by  the  defendant's  misrepresentation  that  it  was  his  intention 
to  retransfer  the  stock  to  a  third  person  to  induce  him  to  render 
financial  assistance  to  the  corporation,  having  at  the  time  no  inten- 
tion of  so  doing,  this  was  held  a  fraud  entitling  the  transferor  to 
a  return  of  the  stock.'  A  charge  of  fraud  has  also  been  sustained 
on  false  representations  by  the  defendant  that  the  architects  of  a 
corporation,  with  which  the  plaintiff  had  a  contract  for  famish- 
ing stone  for  a  building,  objected  to  carrying  out  the  contract, 
whereby  the  plaintiff  was  induced  to  waive  his  right  under  the 
contract  and  to  furnish  the  defendant  with  the  stone  for  a  lesser 
price."  On  the  other  hand,  the  view  has  been  taken  that  a  charge 
of  fraud  cannot  be  based  on  a  representation  by  a  defendant  that 
his  principal  had  decided  to  re-employ  the  plaintiff  for  another 
year,  made  to  induce  the  plaintiff  not  to  seek  employment.  The 
reason  given  for  this  is  that  it  is  immaterial  whether  or  not  the 
principal  had  so  decided,  since  if  it  had  done  so  the  determina- 
tion would  not  answer  the  statute  of  frauds  and  constitute  a  valid 
contract,  and  it  is  likened  to  the  case  where  an  agent  makes  an 
oral  contract,  unenforceable  by  reason  of  the  statute  of  frauds, 
and  falsely  represents  that  he  had  authority  from  his  principal 
to  make  the  contract.'^  If  the  intention  as  represented  existed  the 


ant  the  mortgagee  would  foreclq^e 
is  not  to  be  construed  aa  a  repre- 
sentation of  opinion,  or  as  concerning 
a  future  event.  The  plaintiff  did  not 
say  that  in  his  opinion  the  mort- 
gagee would  foreclose,  or  that  the 
mortgagee  intended  to  foreclose, 
thereby  conveying  the  idea  that  it 
was  merely  the  present  disposition 
of  the  mortgagee,  but  he  asserted  as 
a  fact  that  the  mortgagee  had  de- 
termined to  foreclose.  It  was  a  po^- 
tive  statement  of  the  mortgagee's 
decisionr,  and  none  the  lesd  a  fact  be- 
cause it  was  a  mental  determina- 
tion, or,  as  such,  possible  of  change. 
The  foreclosure  was  a  future  act,  but 
the  determination  to  foreclose  was  a 
present  fact  of  which  the  foreclosure 
proceedings  were  but  the   outcome." 

9.  Slayback  v.  Raymond,  (Sup. 
1904)  93  App.  Div.  326,  331,  S3  N. 
Y.  S.  931,  affirming  40  Misc.  601,  83 
N.  Y.  S.  15. 

10.  Mix  V.  Charles  P.  Boland  Co., 


(Sup.  1912)   153  App.  Div.  435,  138 
N.  Y.  S.  361. 

11.  Magee   v.    Fish,    (Sup.    1916) 
175  App.  Div.  125,  161  N.  Y.  S.  1057. 

It  would  seem  that  the  correctness 
of  this  view  is  very  doubtful,  and 
that  the  case  ia  not  analogous  to  the 
one  referred  to.  The  representation 
88  to  whether  or  not  the  principal 
had  decided  or  intended  to  re-employ 
the  plaintiff  is  a  representation  of  an 
existing  fact,  and  if  the  plaintiff 
acted  thereon  to  hia  injury  the  fact 
that  he  had  no  enforceable  contract 
for  his  re-«mployment  should  not 
preclude  a  recovery  from  the  defend- 
ant for  his  misrepresentation  if  it 
was  made  with  an  intent  to  deceive. 
The  court,  however,  states  aa  an 
additional  reason  for  the  dismissal 
of  the  complaint  that  there  wag  no 
evidence  tending  to  show  an  intent 
to  deceive.  This,  of  course,  if  true 
places  the  decision  on  a  good 
foundation. 
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fact  that  the  party  thereafter  changes  his  mind  is  no  ground  for 
a  charge  of  f rand.^  And  the  mere  fact  that  he  does  not  do  what 
he  represented  that  he  intended  to  do  does  not  itself  show  that  his 
representation  was  not  true." 

§  180.  Bepresentation  by  Agent  as  to  Authority. — A  repre- 
sentation by  the  person  as  to  his  agency  for  another  is  a  representa- 
tion of  a  fact  on  which  a  charge  of  fraud  may  be  based."  And  un- 
der the  general  principles  of  agency,  where  an  agent  assumes  to  con- 
tract on  behalf  of  a  principal,  this  is  a  representation  that  he  has 
authority  to  do  so,  and  if  he  has  no  authority  it  may  furnish  a 
basis  for  a  charge  of  fraud  on  his  part  ;^^  but  in  such  a  case,  if  it 
appears  that  the  contract  was  unenforceable  by  reason  of  the 
statute  of  frauds,  no  injury  results  from  the  misrepresentation, 
and  consequently  no  recovery  can  be  had  against  the  agent.^* 


Statement  of  Opinion,  Expectation  or  Hope 

§  181.  General  Bnle. — A  charge  of  fraud  cannot  ordinarily  be 
based  on  a  representation  in  the  nature  of  a  statement  of  belief  or 
opinion,  hope  or  expectation,  as  distinguished  from  a  statement 
of  a  matter  of  fact."    "  It  is  a  familiar  rule,"  says  Gray,  J., 


IS.  Canon  v.  Eisner,  (Sup.  1809) 
42  App.  Div.  614,  58  N.  Y.  S.  826; 
Stoltz  V.  Reynolds,  (Sup.  App.  1918) 
169  N.  Y.  S.  170. 

IS.  Stoltz  T.  Reynolds,  (Sup.  App. 
T.  1918)   169  N.  Y.  S.  170. 

14.  O'Sullivan  v.  France,  (Sujp. 
App.  T.  1918)   168  N.  Y.  S.  28. 

15.  Lord  V.  Van  Oelder,  (Sup.  App. 
T.  1896)  16  Misc.  22,  73  State  Rep. 
268,  37  N.  Y.  S.  668. 

16.  Dung  V.  Parker,  (1873)  62 
X.  Y.  494,  reversing  3  Daly  89. 

17.  Oberlander  t.  Spiess,  (1871)  46 
N.  Y.  175;  Hubbell  v.  Meigs,  (1872) 
50  X.  Y.  480,  489,  reversing  on  other 
grounds  4  Lans.  214;  Du£Fany  v. 
Ferguson,  (1876)  66  N.  Y.  482,  re- 
versing 6  Hun  106,  decided  on  other 
grounds;  Schnmaker  v.  Mather, 
(1892)  133  N.  Y.  590,  594  mem.,  44 
SUte  Rep.  754,  30  N.  E.  756,  4  Silv. 
App.  224;  Dc  St.'  Laurent  v.  Slater, 
(Sup.  1807)  23  App.  Div.  70,  48 
X.  Y.  S.  1103;  McNulty  v.  Gilbert, 
(Sup.  1912)    154  App.  Div.  207,  138 


N.  Y.  S.  096;  Mecum  v.  Mooyer, 
(Sup.  1915)  166  App.  Div.  793,  801, 
152  K.  Y.  S.  385;  Gill  T.  Jamaica 
Bay  Mfg.  Co.,  (Sup.  1916)  171  App. 
Div.  165,  172,  157  N.  Y.  S.  52;  Hol- 
dredge  v.  Webb,  (Sup.  1872)  64  Barb. 
0;  Remington  v.  Van  Ingen,  (C.  PI. 
G.  T.  1804)  0  Misc.  128,  50  State 
Rep.  704,  affirmed  29  N.  Y.  S.  301, 
6  Misc.  216,  26  N.  Y.  S.  878;  Seaman 
V.  Becar,  (Sup.  Sp.  T.  1896)  15  Misc. 
616,  38  N.  Y.  S.  60;  Leszynsky  v. 
Ross,  (Sup.  Sp.  T.  1001)  35  Misc. 
662,  72  N.  Y.  S.  362;  Toledo  Com- 
puting Scale  Co.  v.  Borick,  (Sup. 
App.  T.  1000)  64  Misc.  63,  117  N.  Y. 
S.  014;  Benard  v.  Grenthal,  (Sup. 
App.  T.  1013)  81  Misc.  136,  142 
N.  Y.  8.  328;  Henry  W.  Boettger 
Silk  Finishing  Co.  v.  Electrical  Audit, 
etc.,  Co.,  (Sup.  App.  T.  1909)  116 
N.  Y.  S.  1102;  Podolsky  v.  Sandler, 
(Sup.  App.  T.  1016)  161  N.  Y.  S. 
363;  Porter  v.  Thoens,  (Sup.  App. 
T.  1020)  180  N.  Y.  S.  733;  Redmond 
V.  Tone,  (Sup.  G.  T.  1800)   32  State 
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"  where  representations  consist  in  mere  expressions  of  hope, 
expectations  and  the  like,  that  the  party  to  whom  they  are  made 
is  not  legally  justified  in  relying  upon  them  and  assuming  them 
to  be  true.  The  representation  of  what  one  expects,  or  hopes,  as 
about  to  take  place,  in  order  to  induce  action  on  the  part  of  the 
person  to  whom  made,  may  be  honest,  or  may  be  fraudulent.  If 
the  former,  then  no  action  will  lie  upon  the  ground  of  fraud,  if 
the  expectation  is  not  realized.  If  the  representation  is  made 
fraudulently  and  with  the  intention  to  deceive,  then  the  evidence 
must  exhibit  it  in  that  character.  For  the  presumption  will  be, 
in  the  absence  of  such  evidence,  that  the  person  making  the  rep- 
resentation did  so  honestly,  however  extravagant  in  his  hopes. ' '  •' 
Nor  can  a  charge  of  fraud  be  based  on  an  estimate  as  to  quantity 
or  the  like,  especially  where  such  estimate  is  made  in  good  faith.^ 
The  rule  that  representation  as  to  a  matter  of  opinion  cannot  be 
made  the  basis  of  a  charge  of  fraud  applies,  it  has  been  said, 
only  where  the  opinion  stands  by  itself  and  is  intended  to  be  taken 
as  distinct  from  anything  else.'*  And  the  fact  that  representations 
of  material  facts  are  accompanied  with  representations  of  matters 
of  opinion  and  the  like  does  not  prevent  a  charge  of  fraud  from 
being  based  on  the  former.^' 

§  182.  Application  cf  General  Bule. —  In  case  of  a  sale  of  cor- 
porate bonds  secured  by  mortgage  a  statement  by  the  seller  that 
the  bonds  are  good,  or  the  like,  is  ordinarily  to  be  regarded  as  a 
statement  of  a  matter  of  belief  or  opinion,  where  his  statement 
does  not  imply  that  he  has  made  an  examination  of  the  pecuniary 
affairs  of  the  corporation  by  which  they  were  issued  or  of  the 
value  of  property  by  which  they  are  secured,  and  thus  has  acquired 
personal  knowledge  of  the  value  of  the  bonds  and  that  he  is  speak- 

Rep.  260,  10  N.  Y.  S.  506;  Hatch  v.  pogal  Corp.,  (Sup.  Sp.  T.  1917)  100 
Spooner,  (Sup.  G.  T.  1891)  37  State  Misc.  636,  649,  166  N.  Y.  S.  963. 
Rep.  151,  13  N.  Y.  S.  642;  McCall  v.  SO.  Hickey  v.  Morrell,  (1886)  102 
Proal,  (Super.  Ct.  1882)  48  Super.  N.  Y.  454,  463,  2  SUte  Rep.  408,  7 
Ct.  403;  Twenty-third  St.  R.  Co.  v.  N.  E.  321.  See  also  Gray  v.  Rich- 
Bay  Ridge  Ferry  Co.,  (Super.  Ct.  mond  Bicycle  Co.,  (1901)  167  N".  Y. 
1883)  49  Super.  Ct.  485;  Toclcerson  V.  348,  357,  60  N.  E.  663,  reversing 
Chapin,  (Super.  Ct.  1885)  52  Super.  40  App.  Div.  506,  58  N.  Y.  S.  182; 
Ct.  16;  Stewart  v.  Potter,  (Com.  PI.  Fox  v.  Duffy,  (Sup.  1904)  95  App. 
G.  T.  1868)  37  How.  Pr.  68;  Scher-  Div.  202,  204,  88  N.  Y.  8.  401. 
merhorn  v.  Gouge,  (Sup.  Sp.  T.  1861)  21.  Motley  v.  Mercantile  Trust  Co., 
13  Abb.  Pr.  315.  (Sup.  Sp.  T.  1906)   51  Misc.  460,  100 

18.  Kley  v.  Healy,  (1896)  149  N.  Y.  N.  Y.  S.  281,  affirmed  114  App.  Div. 
346,  352,  44  N  E.  150,  per  Gray,  J.  904  mem. 

19.  New  Yoric  v.   New  Yorlc   Dis- 
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ing  from  such  knowledge,  and  therefore  a  charge  of  fraud  cannot 
be  based  on  such  a  statement.''  The  same  view  has  been  taken 
regarding  a  statement  as  to  the  future  profits  of  a  business,  which 
are  necessarily  matter  of  opinion,  dependent  on  future  con- 
tingencies ;  **  a  statement  by  the  vendor,  in  negotiations  for  the 
sale  of  an  apartment  house,  that  the  house  can  be  altered  so  that 
a  larger  income  can  be  obtained ;  **  a  representation  as  to  the  char- 
acter or  quality  of  the  soil  of  a  farm,  if  properly  cultivated,  as 
compared  with  another ;  ^  a  representation  in  the  sale  of  accounts 
that  they  can  and  will  be  collected  in  time  to  meet  a  note  given 
for  the  price ;  *•  a  statement  by  a  book  agent,  made  to  induce  a 
wife  to  make  the  purchase,  that  her  husband,  who  has  refused  to 
buy,  will  not  be  angry  with  her  for  making  the  purchase ; "  and 
a  representation  by  a  traveling  salesman,  made  to  induce  another 
to  employ  him,  as  to  the  amount  of  sales  he  can  or  expects  to 
make."  So  where  the  plaintiflf,  who  had  been  with  his  present 
employer  for  a  number  of  years  during  which  his  salary  had  been 
increased  several  times,  in  negotiations  with  the  defendant  for 
employment  stated  that  his  present  employer  was  satisfied  with  his 
services,  nothing  having  happened  to  show  the  contrary,  this  was 
held  a  statement  of  matter  of  opinion  merely  and  therefore  not 
the  basis  of  a  charge  of  fraud.'*  A  statement  by  a  book  agent  in 
selling  a  set  of  Voltaire's  works  that  "  they  were  very  fine  reading 
matter,  and  fit  for  any  one  to  read,"  has  been  considered  a  state- 
ment of  opinion  and  not  therefore  the  subject  of  a  charge  of 
fraud."  The  same  view  has  been  taken  as  regards  a  statement  by 
a  college  student  that  he  expected  to  graduate  in  a  year  and  a 
half,  though  he  was  then  in  the  sophomore  class  and  in  the  ordi- 

tt.  Oberlander  V.  Spiess,  (1871)  46  SS.  £>avU  t.  Sims,   (Sup.  1843)    6 

N.  Y.  176.  Hill  &  D.  Supp.  234. 

SS.  Hatch  V.  Spooner,  (Sup.  G.  T.  *••  McCall  v.  Proal,    (Super.   Ct. 

1891)  37  State  Rep.  151,  13  N.  Y.  S.  ^^^2)  48  Super.  Ct.  403. 

642:  Spannan  v.  Keim,   (Super.  Ct.  *'•   ^'"'''    **•=■    ^°-    ''•    Kotoer. 

i^o>    f;  c           rT  ,fli      ffi       .1  (Sup-  App.  T.  1912)  137  N.  Y.  S.  863. 

1878)   44  Super,  a.  163    affirmed  as  ^  st^inbach   v.  La  Roche,    (Sup. 

t  ^"^^  o.ra"!tl  Z  "n"""  f  °"a  App.  T.  1906)  60  Mi«.  649  mem.,  98 
83  N.  Y.  245,  9  Abb.  N.  Cas.  1.      Se«      jj_  y   s   672 

also  Jackson  v.  Foley,    (Sup.  1900)  W Remington  v.  Van  Irigen,  (Com. 

53  App.  Div.  97,  31  Civ.  Pro.  161,  66  pj   q   j   1394)  9  Misc.  128,  59  State 

K.  Y.  S.  920.  Pep.  704,  affirming  29  N.  Y.  S.  301, 

M.  Phyfe  v.  Cohen,   (Sup.  Sp.  T.  6  Misc.  215,  26  N.  Y.  S.  878. 

1911 )  74  Misc.  269,  131  N.  Y.  S.  620,  30.  St.    Hubert    Guild    v.    Quinn, 

affirmed  153  App.  Div.  899  mem.,  138  (Sup.  App.  T.  1909)  64  Misc.  336,  118 

a.  Y.  S.  1137.  N.  Y.  S.  582. 
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nary  course  of  events  would  not  graduate  within  such  time,  but 
could  have  done  so  if  he  had  been  a  bright  student  and  worked 
hard ; "  a  statement  by  an  agent,  in  selling  a  law  publication,  to 
the  effect  that  the  several  articles  would  be  written  by  prominent 
members  of  the  bar  of  a  certain  state  and  would  contain  the 
decisions  relating  to  the  law  in  such  state  ;**  and  a  representation, 
made  before  the  application  for  a  patent,  that  the  device  is  patent- 
able.** Also,  as  a  general  rule,  in  case  of  contracts  let  on  com- 
petitive biddings,  a  charge  of  fraud  cannot  be  based  on  the 
inaccuracy  of  estimates  as  to  the  amount  of  work  required,  fur- 
nished for  the  guidance  of  the  bidders.** 

§  183.  Bepresentations  on  Which  Charge  of  Fraud  Sustained.. — 
Where  a  member  of  a  firm  doing  business  in  a  Montana  city,  for  the 
purpose  of  inducing  a  woman  residing  in  New  York  to  take  charge 
of  a  department  in  its  store,  made  representations  to  her  con- 
cerning the  number  of  inhabitants  of  the  city,  their  financial  stand- 
ing, the  kind  of  help  she  could  obtain  there,  the  compensation 
she  would  be  required  to  pay  such  help,  the  living  accommodation 
which  she  could  procure  for  herself,  the  nature  of  the  climate 
and  the  sanitary  condition  of  the  city,  it  was  held  that  it  could  not 
be  said  as  a  matter  of  law  that  such  representations  were  expres- 
sions of  opinion,  but  that  it  should,  at  least,  have  been  submitted 
to  the  jury  to  determine  whether  they  were  representations  of 
existing  facts  or  not.**   And  it  has  been  held  that  a  charge  of  fraud 


31.  Fodolsky  y.  Sandler,  (Sup.  App. 
T.  1916)   161  N.  Y.  S.  363. 

38.  L.  D.  Powell  Co.  v.  Bernstein, 
(Sup.  App.  T.  1917)  164  N.  Y.  S.  796. 

33.  Porter  v.  Thoens,  (Sup.  App.  T. 
1920)  180  N.  Y.  S.  738. 

34.  Riley  v.  Brooklyn,  (App.  1871) 
46  N.  Y.  444,  reversing  56  Barb.  5S9. 

35.  Marshall  v.  Seelig,  (Sup.  1900) 
49  App.  Div.  433,  63  N.  Y.  S.  365.  In 
this  case  Ingraham,  J.,  said: 
"  Whether  or  not  the  climate  of  a 
particular  locality  is  '  very  healthy,' 
and  whether  the  population  of  a  city 
is  from  7,000  to  10,000,  of  whom  a 
large  percentage  are  wealthy,  repre- 
sents an  existing  condition  which  is 
not  solely  a  question  of  opinion.  It 
is  true  that  persons  may  have  a  differ- 
ent standard  by  which  the  health  of 
a  city  is  to  be  determined;  but,  at 


the  same  time,  representations  of  tliia 
character  relate  to  facts  rather  than, 
to  opinions,  and  when  made  by  a  resi- 
dent of  the  city  referred  to,  to  induoa 
the  resident  of  another  city  to  enter 
into  a  contract  which  involves  the 
residence  of  the  person  to  whom  the 
representations  were  made  in  the  city 
about  which  the  representations  are 
made,  there  is  at  least  a  question  for 
the  jury  as  to  whether  or  not  it  was 
intended  by  the  person  making  the 
representations  to  refer  to  the  exist- 
ence of  a  condition  which  depended 
upon  facts  which  must  exist  to  ren- 
der the  representations  true.  It  may 
be  said  that  the  representations  were 
conclusions  to  be  drawn  from  facts 
which  must  necessarily  be  true  to 
render  the  statement  as  a  whole  true; 
but,  alleging  that  condition  to  exist 
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may  be  based  on  a  representation  in  a  sale  of  bonds  that  no  other 
bonds  of  the  same  issue  were  on  the  market  and  that  they  were 
soon  to  be  retired  at  an  advanced  price.**  The  same  view  was 
taken  where  the  defendant,  engaged  in  the  business  of  factor  for 
silk  manufacturers,  as  an  inducement  to  the  plaintiff's  entering 
his  employ  represented  that  he  was  financially  in  a  position  to  act 
as  factor  for  such  manufacturers  and  to  effectuate  any  sales  which 
the  plaintiff  might  make  to  a  stated  amount,  and  it  was  shown 
that  in  order  so  to  act  a  person  must  have  a  cash  or  credit  account 
sufficient  to  enable  him  to  obtain  the  merchandise  from  such  manu- 
facturers.'' It  has  also  been  held  that  a  representation  that  the 
cellar  of  a  house  was  "  as  dry  as  a  nut  "  was  not  merely  an  expres- 
sion of  opinion  but  of  an  existing  fact ;  ^  and  the  same  has  been 
held  true  as  to  a  representation  that  a  leased  building  was  suf- 
ficient in  its  construction  to  permit  and  sustain  the  operation 
therein  of  an  engine  of  a  certain  type  and  capacity  for  the  genera- 
tion of  power.*  In  regard  to  a  representation  as  to  the  continuity 
of  the  flow  of  a  salt  well,  it  has  been  held  that  if  the  defendant 
mtended  to  represent  .that  it  would  continue  to  flow  forever  this 
was  the  expression  of  an  opinion  merely,  but  if  he  intended  to 
say  that  the  supply  of  the  water  had  been  tested  and  was  such 
that  it  could  not  be  exhausted  by  pumping  this  was  a  statement 


as  a  fact  by  one  who  has  means  of 
knowing  wliether  or  not  such  a  cc«- 
dition  does  as  a  fact  exist,  it  must  be 
presumed  that  the  person  making  the 
representations  intended  to  have  the 
person  to  whom  the  representatiooB 
were  made  believe  that  he  had  knowl- 
edge of  the  facts  to  justify  the  conclu- 
sion and  that  such  facts  did  exist. 
We  think,  therefore,  that  this  com- 
plaint alleged  facts  which  entitled 
Um  plaintiff  to  give  evidence  wbich, 
if  believed  by  the  jury,  would  entitle 
tbe  plaintiff  to  a  verdict,  and  that 
the  complaint  did  state  a  cause  of 
•etion." 

St.  Veil  T.  Thompson,  (Sup.  App. 
T.  1914)  160  N.  Y.  8.  660.  In  this 
cue  both  repreaentaticws  were  held 
representations  of  fact  and  not  of 
opinion.  The-  representations  as  to 
other  bonds  being  on  the  market 
miglit  well  be  considered  one  of  an 
existing  fact.    It  is  difikult,  however, 


to  see  how  the  representation  as  to 
their  retirement  can  be  so  consid- 
ered. It  would  seem  more  properly 
to  be  classed  as  one  of  opinion,  or  at 
least  promissory  in  its  nature  (as  to 
promissory  representations  see  supra, 
section  177) ;  still  if  the  representa- 
tion can  be  construed  to  mean  that 
it  was  the  present  intention  of  the 
party  issuing  the  bonds  to  retire 
them,  then  it  might  be  one  of  an  ex- 
isting fact  (see  supra,  section  181,  as 
to  representation  of  present  inten- 
tion). 

37.  Hurwitz  v.  Dryfooe,  (Sup.  App. 
T.  1916)  95  Misc.  147,  159  N.  Y.  S. 
228. 

38.  Frank  v.  Bradley,  etc.,  Co., 
(Sup.  1899)  42  App.  Div.  178,  68 
N.  Y.  S.  1032. 

39.  Meyers  v.  Rosenback,  (City  Ct. 
G.  T.  1893)  6  MLsc.  337,  56  State 
Rep.  498,  25  N.  Y.  S.  521. 
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of  fact.*<*  In  the  sale  of  ancient  objects  of  art,  sach  as  pictures, 
sculpture,  musical  instruments  and  the  like,  the  seller  cannot  of 
course  have  actual  knowledge  of  the  painter,  sculptor  or  maker, 
and  his  statement  in  this  regard  is  necessarily  to  a  large  extent 
a  matter  of  opinion.  This,  however,  it  would  seem,  will  not  relieve 
him  from  liability  to  a  charge  of  fraud  if  his  representation  is 
based  on  his  assumed  knowledge  as  an  expert  and  is  wilfully 
false.**  A  charge  of  fraud  has  also  been  sustained  where  the 
owner  of  a  patent  falsely  represented  the  nature  and  character  of 
the  work  which  the  machine  was  capable  of  doing ;  **  though  mere 
expressions  regarding  the  effect  of  a  patented  machine  as  revolu- 
tionizing a  particular  industry  or  manufacture  have  been  held 
expressions  of  opinion  or  in  the  nature  of  dealers'  talk,  and  not, 
therefore,  the  basis  of  a  charge  of  fraud.**  It  has  been  held  that 
a  representation  by  a  storage  warehouseman  that  his  building  was 
"  fireproof  "  in  its  exterior  construction,  whereas  its  window 
frames  were  of  wood  with  no  outside  metal  shutters  and  therefore 
not  fireproof  as  commonly  understood  and  as  shown  by  expert  testi- 
mony, was  a  statement  of  an  existing  fact  and  not  a  matter  of 
opinion,  and  therefore  might  be  made  the  basis  of  a  charge  of 
fraud.** 

Representation  as  to  Title 

§  184.  In  General. — Title  to  property  may  be  a  question  of  law, 
or  a  mixed  question  of  law  and  fact,  or  a  simple  question  of  fact. 
If  a  person  has  no  title  or  if  his  title  is  defective  in  certain  par- 
ticulars, his  representation  that  he  has  title  or  that  his  title  is 
good  has  frequently  been  considered  a  representation  of  a  matter 

40.  Mason  v.  Raplee,  (1869)  66  demurrer  to  the  declaration,  which 
Barb.  180.  was    upheld.      The    court    does    not 

41.  Powell  V.  Fletcher,  (Com.  PI.  gpecifically  discuss  the  question 
G.  T.  1892)  45  State  Rep.  294,  18  whether  the  representations  were  mat- 
N.  Y.  S.  451.  In  this  case,  which  ters  of  opinion  or  of  existing  facts, 
involved  the  sale  of  an  old  violin,  48.  Arnold  v.  Norfolk,  etc,  Hoaiery 
there  were  two  representations,  one  Co.,  (1896)  148  N.  Y.  392,  42  N.  £. 
as  to  the  value  (see  infra,  secticm  189  980,  affirming  76  Hun  15,  68  State 
et  seq.)  and  the  other  that  it  was  Rep.  351,  28  N.  Y.  S.  638.  See  also 
made  by  a  certain  celebrated  maker  Porter  v.  Thoens,  (Sup.  App.  T.  1920) 
of  the  sixteenth  century,  and  the  re-  180  N.  Y.  S.  733. 

covery  was  based  chiefly  on  the  rep-  44.  Hickey  v.  Horrell,   (1886)    102 

resentation  as  to  value,  because  no  N.  Y.  464,  2  State  Rep.  408,  7  N.  E. 

importance  was  attached  by  the  buyer  321,  reversing  12  Daly  482.    See  also 

to  the  representation  as  to  the  maker.  Dietz  v.  Yetter,  (Sup.  1808)  34  App. 

4S.  Corwin  v.  Davison,  (Sup.  1828)  Div.  453,  54  N.  Y.  S.  268. 

0  Cow.  22.    This  case  passed  off  on  a  In  Hickey  v.  Morrell,  supra,  Dan- 
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of  fact  on  which  a  charge  of  fraud  may  be  based."  In  an  early 
case  where  the  objection  was  taken  that  a  charge  of  fraud  could 
not  be  based  on  representations  as  to  one 's  title  to  land,  Gardiner, 
J.,  said :  "  There  is  no  middle  ground  of  principle,  between  exclud- 
ing evidence  of  fraudxd^it  representations  in  all  cases  of  the  con- 
veyance of  land,  or  admitting  them  when  they  refer  to  the  title. 
They  all  are  or  may  be  equally  obnoxious  to  objections  arising 
from  the  statute  of  frauds,  and  in  each  case  the  vendee  can  protect 
himself  by  appropriate  covenants.  The  rule  thus  settled,  affect- 
ing as  it  does  the  right  of  property,  should  be  upheld  unless  its 
maintenance  would  conflict  with  established  principles.  No  such 
conflict  is  perceived.  On  the  contrary,  it  harmonizes  with  the  law 
in  relation  to  personal  property,  requires  fair  dealing  from  the 
vendor  in  each  case,  and  permits  the  vendee,  without  a  penalty 
upon  his  credulity,  to  trust  to  declarations  of  material  facts  within 
the  knowledge  of  the  other  party.    In  a  word,  to  treat  with  the 


forth,  J.,  eaid  (102  N.  Y.  469): 
"Here  the  all^ation  is  that  the  ex- 
terior of  the  building  is  fireproof. 
It  necessarily  refers  to  the  quality 
of  the  material  out  of  which  it  is 
constructed,  or  which  forms  its  ex- 
posed surface.  To  say  of  any  arti- 
ck  it  is  fireproof,  conveys  no  otlier 
idea  than  that  the  material  out  of 
which  it  is  formed  is  incombustible. 
That  statement  as  regards  certain 
well-known  substances  usually  em- 
ployed in  the  construction  of  build- 
ings, while  it  might  in  some  final 
sense  be  deemed  the  expression  of  an 
opinion,  could  in  practical  affairs  be 
properly  regarded  only  as  a  repre- 
•entation  of  a  fact.  To  say  of  a 
building  that  it  is  fireproof  excludes 
the  idea  that  it  is  of  wood,  and  neces- 
Mrily  implies  that  it  is  of  some  sub- 
ittnce  fitted  for  the  erection  of  fire- 
proof buildings.  To  say  of  a  certain 
portion  of  a  building  it  is  fireproof 
inggests  a  comparison  between  that 
portion  and  other  parts  of  the  build- 
ing not  so  t'baracterized,  and  war- 
rants the  conclusion  that  it  is  of  a 
different  material.  In  regard  to  such 
a  matter  of  common  knowledge,  the 
•tatement  is  more  than  the  expression 


of  opinion;  no  one  would  have  any 
reason  to  suspect  that  any  two  per- 
sons could  differ  in  regard  to  it." 

4S.  Whitney  v.  Allaire,  (1848)  1 
N.  Y.  305,  4  How.  Pr.  447,  affirming 
4  Denio  654;  Clark  t.  Baird,  (1853) 
9  N.  Y.  183,  1  Seld.  Notes  187; 
Haight  V.  Hoyt,  (1869)  19  N.  Y.  464; 
Sehwenk  v.  Naylor,  (1886)  102  N.Y. 
683,  7  N.  E.  788,  2  State  Rep.  477, 
1  Silv.  App.  133,  reversing  60  Super. 
Ct.  67;  Grosjean  v.  Galloway,  (Sup. 
1901 )  64  App.  Div.  547,  72  N.  Y.  S. 
331,  on  later  appeal  82  App.  Div.  380, 
81  N.  Y.  S.  871;  Carr  v.  Sanger, 
(Sup.  1910)  138  App.  Div.  32,  122 
N.  Y.  S.  593;  Continental  Coal,  etc., 
Co.  V.  Kilpatrick,  (Sup.  1916)  172 
App.  Div.  541,  158  N.  Y.  S.  1066; 
Barney  v.  Dewey,  (Sup.  1816)  13 
Johns.  224;  Wardell  v.  Fosdick,  (Sup. 
1816)  13  Johns.  325;  Monell  v. 
Colder,  (Sup.  1816)  13  Johns.  395, 
402;  Culver  v.  Avery,  (Sup.  1831)  7 
Wend.  380,  386;  Case  v.  Hall,  (Sup. 
1840)  24  Wend.  102;  Camp  v.  Pulver, 
(Sup.  1848)  5  Barb.  91;  White  v. 
Seaver,  (Sup.  1857)  25  Barb.  235; 
Sharp  V.  New  York,  (Sup.  1863)  40 
Barb.  256,  257,  25  How.  Pr.  389; 
Updike  v.  Abel,  (Sup.  1871)  60  Barb. 
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vendor  upon  the  presumption  that  he  is  an  honest  man."**  And 
where  it  was  urged  that  a  representation  as  to  title  to  real  property 
was  at  most  but  a  matter  of  opinion,  on  which  a  charge  of  deceit 
could  not  be  founded,  and  that  the  rule  of  caveat  emptor  applied 
and  required  the  vendee  to  exercise  due  diligence  instead  of  rely- 
ing on  the  representation,  Carr,  J.,  said:  "  Whether  this  be  true 
or  not  depends  upon  the  form  of  the  representation,  for  if  the 
vendor  assumes  to  represent  his  title  as  good  when  he  knows  it  is 
bad,  and  the  vendee  is  deceived  thereby,  he  cannot  escape  liability 
for  deceit  by  claiming  that  the  question  was  but  a  matter  of 
opinion.""  The  fact  that  the  grantee  could  by  an  examination 
of  the  public  records  have  informed  himself  as  to  the  incumbrances 
on  the  land,  does  not  preclude  him  from  basing  a  charge  of  fraud 
on  the  grantor's  representation  that  no  incumbrances  existed.** 
It  is  said  by  Nelson,  C.  J.,  that  "  there  is  no  doubt  if  the  vendor 
fraudulently  represents  the  goods  sold  to  be  his  own,  when  he 
knows  them  to  belong  to  a  stranger,  an  action  on  the  case  lies  to 
recover  damages  therefor,  though  the  real  owner  has  not  recovered 
the  property. ' ' "  Where,  however,  the  purchaser  relies  on  a  war- 
ranty of  title,  express  or  implied,  there  must  be  a  recovery  by 
the  real  owner  before  an  action  can  be  maintained.  This  is  in  the 
nature  of  an  eviction,  and  is  the  only  evidence  of  the  breach  of  the 
contract  in  analogy  to  the  case  of  covenants  real.^**  It  is  also  said 
that,  even  in  the  case  of  a  gift,  the  donor  may  be  liable  in  dam- 
ages for  a  false  affirmation  as  to  his  title." 

§  185.  Application  of  General  Rule. —  The  general  rule  regard- 
ing misrepresentations  as  to  title  includes  representations  as  to 
the  nonexistence  or  the  amount  of  liens  and  incumbrances.**    And 

15;  Cro88  V.  Devine,   (Sup.  1887)   46  aflSrming  96  App.  Div.  160,  89N.Y.  S. 

Hun  421,  11  State  Rep.  801,  27  Wkly.  85. 

Dig.  454;  Ryder  V.  Wall,  (Sup.  Sp.  T.  49.  Case  v.   Hall,    (Sup.   1840)    24 

1899)  29  Misc.  377.  60  N.  Y.  S.  635,  Wend.  102,  103. 

reversed   on   other  grounds  47   App.  60.  Case  v.  Hall,    (Sup.   1840)    24 

Div.  182,  62  N.  Y.  S.  343;  Humphreys  Wend.  102. 

T.  Roberts,   (Sup.  App.  T.  1008)    61  61.  Barney  v.  Dewey,   (Sup.  1816) 

Misc.  284,  113  N.  Y.  S.  982;  Cran-  13  Johns.  224. 

dall  V.  Bryan,  (Sup.  1857)  5  Abb.  Pr.  62,  Ward  v.  Wiman,    (Sup.  1837) 

162,  15  How.  Pr.  48.  17  Wend.  193;  Gage  v.  Peetsch,  (City 

46.  Whitney  v.  Allaire,  (1848)  1  Ct.  G.  T.  1896)  16  Misc.  291,  74  State 
N.  Y.  305,  309,  4  How.  Pr.  447.  Rep.  677,  38  N.  Y.  S.  124;  Blumen- 

47.  Carr  V.  Sanger,  (Sup.  1910)  138  feld  v.  Stine,  (Sup.  Sp.  T.  1904)  42 
App.  Div.  32,  122  N.  Y.  S.  593.  Misc.   411,  87   N.  Y.  S.  81,  affirmed 

48.  Blumenfeld  v.  Stine,   (Sup.  Sp.  06  App.  Div.  160,  89  N.  Y.  S.  86. 
T.  1904)  42  Misc.  411,  87  N.  Y.  8.  81, 
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where  the  purchaser  was  to  take  title  subject  to  an  existing  mort- 
gage, and  besides  the  down  payment  was  to  make  monthly  pay- 
ments for  a  number  of  years  before  he  could  call  for  a  transfer 
of  the  title,  it  has  been  held  that  a  charge  of  fraud  could  be  based 
on  a  misrepresentation  as  to  the  time  of  maturity  of  the  mortgage, 
which  in  fact  became  due  and  payable  at  a  much  earlier  period 
than  that  represented  and  before  the  purchaser  would  under  the 
contract  be  entitled  to  call  for  a  transfer  of  the  title."  Though 
the  vendor  supposed,  as  a  matter  of  law,  that  the  alleged  incum- 
brance, conceding  the  truth  of  the  incumbrancer's  statements,  had 
no  legal  validity,  he  is  still  responsible  if  he  wilfully  misled  the 
pnrchaser  by  a  denial  of  the  existence  of  the  incumbrance,  not 
expressed  as  a  matter  of  opinion  but  in  terms  which  negatived 
the  fact.^  In  case  of  a  sublease  a  charge  of  fraud  may  be  based  on 
a  misrepresentation  by  the  lessor  as  to  the  restrictions  contained 
in  the  overlease.*  In  case  of  a  contract  for  the  use  of  a  device 
for  which  an  application  for  a  patent  has  been  made,  a  charge 
of  fraud  may  be  based  on  a  representation  as  to  the  status  of  the 
application  before  the  patent  office,  as  where  a  representation  is 
made  that  the  application  is  pending,  when  in  fact  it  has  been 
rejected  and  declared  abandoned.*  Where  a  fraudulent  represen- 
tation is  made  as  to  title,  such  as  the  nonexistence  of  incumbrances 
or  the  like,  the  purchaser  may  maintain  an  action  for  damages 
though  the  deed  also  contains  a  covenant  of  title  or  against  incum- 
brances. The  fraud  in  such  a  case  is  not  merged  in  the  covenant 
but  affords  to  the  purchaser  an  additional  and  sometimes  a  more 
complete  remedy."  And  where  the  fraud  consists  in  a  misrepresen- 
tation by  a  lessor  as  to  his  title,  the  fact  that  the  lessee  attorns 
to  the  owner  of  the  paramount  title  does  not  affect  his  right  of 
action  for  damages.^ 

Representation  as  to  Financial  Condition 

§  186.  In  General. —  Misrepresentations  as  to  a  person's  finan- 
cial condition  may  be  made  the  basis  of  a  charge  of  fraud."'    Where 

Si.  Laabury    v.    Scarpulla,     (Sup.  Batavia    Bubber    Co.,    (Sup.    Eq.   T. 

App.  T.  1916)   166  N.  Y.  S.  744.  1915)  90  Misc.  418,  153  N.  Y.  S.  779. 

M.  Haight    v.    Hoyt,     (1859)     19  67.  Ward  v.   Wiman,    (Sup.   1837) 

N'.  Y.  464.  17  Wend.   193.     See  also  Wardeil  v. 

86.  Humphreys   v.    Roberts,    (Sup.  Fosdick,   (Sup.  1816)    13  Johns.  325. 

App.    T.    1908)     61    Misc.    284,    113  68.  Dearborn    v.    Fry,     (Com.    PI. 

N.  Y.  S.  792.  1842)   1  N.  Y.  Leg.  Obs.  329. 

•6.  Buffalo    Rubber    Mfg.    Ck>.    v.  69.  Kley  v.  Healy,  ( 1891 )  127  N.  Y. 
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one  undertakes  to  give  a  statement  of  his  affairs  in  order  to  obtain 
credit,  he  must  state  all  his  liabilities;  there  is  as  much  fraud  in 
suppressing  an  integral  part  of  his  liabilities  as  in  making  a  false 
representation  as  to  the  amount  of  his  assets.'"  And  there  may 
be  a  false  statement  by  a  merchant  of  his  financial  condition  with- 
out  a  statement  of  his  assets  and  liabilities.'^  Immaterial  discrep- 
ancies in  a  declaration  of  one 's  financial  condition  cannot  be  made 
the  basis  of  a  charge  of  fraud.  Thus  where  one  represents  that 
his  property  is  free  and  clear  of  incumbrances  and  it  appears  that 
he  is  amply  able  to  pay  the  indebtedness  incurred,  the  fact  that 
there  is  a  small  mortgage  on  one  of  the  several  tracts  of  land  ovmed 
by  him  cannot  be  made  the  basis  for  such  a  charge.**  Scienter  or 
knowledge  of  the  falsity  of  the  representation  is,  as  in  other  cases, 
essential.** 

§  187.  Particular  Transactions  Generally . —  Where  an  extension 
of  credit  is  secured  by  the  debtor's  fraudulent  representation  as 
to  his  financial  standing,  the  creditor  may  avoid  the  credit  and 
sue  immediately  for  the  debt.**  And  if  a  creditor  is  induced  to 
release  his  debtor,  on  payment  of  less  than  is  owing,  by  the  latter 'a 
fraudulent  representations  as  to  his  financial  condition,  this  may 
entitle  the  creditor  to  appropriate  relief.*^    A  charge  of  fraud  has 


666,  40  state  Rep.  215,  28  N.  E.  693; 
&nith  V.  Mott,  (Sup.  G.  T.  1893)  70 
Hun  597,  53  State  Rep.  346,  23  N.  Y. 
S.  940,  reversing  on  reargument  48 
State  Rep.  300,  20  N.  Tf.  S.  682;  Hur- 
witz  V.  Dryfooe,  (Sup.  App.  T.  1916) 
95  Misc.  147,  159  N.  Y.  S.  228;  Wat- 
son V.  Blossom,  (Sup.  G.  T.  1888) 
18  State  Rep.  726,  4  N.  Y,  S.  489; 
French  v.  White,  (Super.  Ct.  1866)  12 
Super.  Ct.  254;  Ballard  v.  Lockwood, 
(Com.  Pi.  1861)  1  Daly  158. 

In  In  re  Dunfee,  (1916)  219  N.  Y. 
188,  114  N.  E.  52,  reversing  173  App. 
Div.  100,  mem.,  159  N.  Y.  S.  703, 
which  affirmed  94  Misc.  628,  159  N.  Y. 
S.  703,  it  was  held  that  a  misrepre- 
sentation by  the  defendant  as  to  his 
financial  condition,  whereby  he  in- 
duced the  plaintiff  to  become  his 
surety  on  a  refunding  bond,  consti- 
tuted a  fraud,  and  that  his  liability 
to  reimburse  the  surety  was  within 
the  provision  of  the  Bankruptcy  Act 
that  a  discharge  in  bankruptcy  shall 


not    affect    liabilities    for    obtaining 
property  by  false  representations. 

60.  Claflin  v.  Moore,  (Super.  Ct. 
1877)  42  Super.  Ct.  262. 

61.  Francherie  v.  Henriques,  (Com, 
PL  G.  T.  1862)  24  How.  Pr.  165. 

02.  Wilson  V.  Ryder,  (Com.  PI. 
G.  T.  1890)  32  State  Rep.  306,  10 
N.  Y.  S.  233. 

63.  Mar  A  v.  Falker,  (1869)  40 
N.  Y.  562,  665;  Wakeman  v.  Dalley, 
(1872)  61  N.  Y.  27,  affirming  44  Barb. 
498;  Rothschild  v.  Porter,  (City  Ct. 
G.  T.  1892)  46  Stote  Rep.  262,  19 
N.  Y.  S.  177;  Gassier  v.  Lissburger, 
(Sup.  G.  T.  1884)  19  Wkly.  Dig.  291. 
See  infra,  section  201  et  eeq.  as  to 
scienter  generally. 

64.  French  v.  White,  (Super.  Ct. 
1856)   12  Super.  Ct.  254. 

66.  Hardt  v.  Schulting,  (1881)  86 
N.  Y.  624,  12  Wkly.  Dig.  514,  affirm- 
ing 24  Hun  346;  Wesaels  v.  Carr, 
(Sup.  1897)  15  App.  Div.  360,  44 
N.  Y.  S.  114,  4  N.  Y.  Annot.  223,  af- 
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been  sustained  where  a  merchant,  to  indnee  a  creditor  to  compro- 
mise his  claim,  falsely  represented  that  another  creditor  had  agreed 
to  accept  a  similar  compromise.'*  Where  a  lessor's  right  to  re-enter 
and  terminate  a  lease  for  nonpayment  of  rent  had  attached,  and 
he  was  induced  to  refrain  from  exercising  sach  right  and  sub- 
letting the  premises  to  a  responsible  tenant  by  the  lessee's  fraudu- 
lent representations  as  to  his  resources,  it  has  been  held  that  an 
action  for  damages  could  be  maintained."  The  right  to  rescind  is 
recognized  where  an  insured  was  induced  to  take  out  a  life  insur- 
ance policy  by  false  representations  by  the  insurer  as  to  its  financial 
condition.**  Where  a  loan  is  secured  by  such  representations  the 
lender  may  rescind  and  immediately  sue  to  recover  the  money 
loaned,**  and  where  a  bank  is  induced  to  discount  a  note  by  the 
maker's  false  representations  as  to  his  standing,  the  bank  has  been 
permitted,  in  case  of  the  borrower's  insolvency  or  bankruptcy,  to 
rescind  so  as  to  enable  it  to  apply  the  balance  on  deposit  toward 
the  satisfaction  of  its  claim  for  the  money  loaned.'**  The  value  of 
a  contract  for  the  purchase  or  sale  of  a  large  amount  of  a  com- 
modity, extending  over  a  considerable  period  of  time,  is  materially 
affected  by  the  financial  condition  of  a  party  and  his  consequent 


finning  16  Misc.  440,  74  State  Sep. 
227,  38  N.  Y.  8.  600;  Smitli  v.  Salo- 
mon, (Com.  PL  1877)  7  Daly  216. 
See  also  Cox  v.  Stillman,  (Sup.  1909) 
132  App.  Diy.  433,  116  N.  Y.  S.  931, 
rcTwsing  59  Misc.  248,  112  K.  Y.  8. 
328. 

In  Van  Campen  v.  Burns,  (Sup. 
1900)  64  App.  Div.  86,  66  N.  Y.  S. 
344,  it  appeared  that  a  judgment  had 
been  recovered  against  an  insolvent 
husband.  His  wife  was  induced  to 
make  an  offer  to  settle  the  judgment. 
An  attorney,  authorized  to  act  as  the 
•gent  for  the  husband  and  wife,  in- 
duced the  judgment  creditor  to  accept 
the  offer  and  assign  the  judgment 
to  him  in  blank,  by  representations 
that  the  husband  was  insolvent  and 
would  not,  in  all  likelihood,  survive 
his  wife,  and  therefore,  unless  the 
offer  was  accepted,  the  creditor  would 
receive  nothing.  On  the  morning 
prior  to  the  making  of  the  offer  of 
•ettlement  and  its  acceptance,  the 
wife  died,  leaving  considerable  prop- 


erty, part  of  which  the  husband  would 
receive.  I'he  husband  knew  of  her 
death,  but  the  agent  did  not.  It  was 
held  that  the  husband's  knowledge 
of  his  changed  financial  condition 
would  be  imputed  to  his  agent  and 
that  the  creditor  was  entitled  to  have 
the  assignment  set  aside. 

66.  Whiteside  V.  Hyman,  (Sup. 
1872)   10  Hun  218. 

67.  New  York  Land  Imp.  Co.  v. 
Chapman,  (1890)  118  N.  Y.  288,  28 
State  Kep.  780,  23  N.  E.  187,  revers- 
ing 64  Super.  Ct.  297. 

68.  Moore  v.  Mutual  Reserve  Fund 
L.  Afis'n,  (Sup.  1007)  121  App.  Div. 
335,  106  N.  Y.  8.  255. 

69.  Rothschild  y.  Mack,  (1889)  116 
N.  Y.  1,  23  State  Rep.  922,  21  N.  E. 
726. 

70.  Bradley  v.  Seaboard  Kat.  Bank, 
(1901)  167  N.  Y.  427,  60  N.  E.  771; 
Wolf  V.  National  City  Bank,  (Sup. 
1915)  170  App.  Div.  565,  156  N.  Y.  S. 
575. 
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ability  to  perform  the  contract  or  resfpond  to  the  other  party  in 
damages  in  case  of  a  breach,  and  it  would  seem  that  misrepresen- 
tations as  to  one's  financial  condition  might  constitute  such  a  frand 
as  would  entitle  the  other  party  to  rescind  the  contract." 

§  188.  Sales  on  Credit. —  In  case  of  purchases  on  credit,  state- 
ments by  the  buyer  as  to  his  financial  condition  constitute  a  material 
inducement  to  the  giving  of  the  credit,  and,  if  false,  may*  be  made 
the  basis  of  a  charge  of  fraud  which  will  entitle  the  seller  to  avoid 
the  sale  and  reclaim  the  goods  from  the  buyer  or  from  any  one 
who  is  not  protected  as  a  bona  fide  purchaser  for  value,"  or  to  main- 
tain an  action  for  damages.'"  Such  statements  may  also  subject 
the  buyer  to  civil  arrest  for  fraud  in  the  incurment  or  contracting 
of  the  indebtedness,"  The  fact  that  the  buyer  may  in  good  faith 
have  intended  to  and  have  believed  that  he  could  pay  for  the  goods 
does  not  refute  the  charge  of  fraud,  as  the  intent  not  to  pay  is 
material  only  where  the  charge  of  fraud  is  based  on  the  failure 
to  disclose  the  insolvency  of  the  buyer."  If  the  seller  did  not 
rely  on  the  buyer's  representation  a  charge  of  fraud  cannot  be 


71.  Curtiss  V.  Howell,  (1868)  39 
N.  Y.  211,  214,  6  Trans.  App.  290. 

7S.  NicboU  T.  Michael,  (1861)  23 
N.  Y.  264,  on  prior  appeal  18  N.  Y. 
296  (sub  nova.  Nichols  v.  Piurier) ; 
Converse  v.  Sickles,  (Sup.  1897)  16 
App.  Div.  49,  44  N.  Y.  S.  1080,  af- 
firmed 161  N.  Y.  666  mem.,  67  N.  E. 
1107;  Van  Kleek  v.  Leroy,  (1867) 
4  Abb.  App.  Dec.  479,  4  Abb.  Pr.  N.  8. 
431,  4  Trans.  App.  295;  Gary  v. 
Hotailing,  (Sup.  1841)  1  Hill  311; 
Van  Nestev.  Conover,  (Sup.  1865)  20 
Barb.  647;  White  v.  Dodds,  (Sup. 
1863)  42  Barb.  664,  18  Abb.  Pr.  260, 
28  How.  Pr.  197;  Hersey  v.  Bendict, 
(Sup.  1878)  15  Hun  282;  Myers  v. 
King,  (Sup.  1888)  48  Hun  106,  16 
State  Rep.  482;  Welch  v.  Seligman, 
(Sup.  1893)  72  Hun  138,  66  State 
Rep.  477,  26  N.  Y.  S.  363;  Sonuner 
V.  Oppenheim,  (Sup.  App.  T.  1897) 
19  Misc.  605,  44  N.  Y.  S.  396,  affirm- 
ing 18  Misc.  736  mem.,  41  N.  Y.  8. 
1132;  Wise  v.  Grant,  (Sup.  G.  T. 
1892)  49  State  Rep.  439,  20  N.  Y.  S. 
828,  affirming  as  to  this  but  reversed 
on  other  grounds  140  N.  Y.  693,  56 


State  Rep.  496,  36  N.  K  1078;  Blias 
T.  Sickles,  (Sup.  O.  T.  1892)  50  State 
Rep.  139,  21  N.  Y.  8.  273,  affirmed 
142  N.  Y.  647,  59  State  Rep.  168,  36 
N.  E.  1064;  Smith  v.  Frank,  (Super, 
ft.  1864)  25  Super.  Ct.  626;  Fraa- 
cheria  v.  Henriques,  (Com.  PI.  Q.  T. 
1862)   24  How.  Pr.  166. 

73.  Howell  V.  Bennett,  (Sup.  1893) 
74  Hun  666,  67  SUte  Rep.  233,  26 
N.  Y.  8.  627. 

74.  Claflin  v.  Moore,  (Super.  Ct. 
1877)  42  Super.  Ct.  262;  Witmark  v. 
Herman,  (Super.  Ct.  1878)  44  Super. 
Ct.  144.  See  also  Sherman  v.  Smith, 
(Sup.  Sp.  T.  1871)  42  How.  Pr.  198. 

75.  Pier  v.  Doheny,  (Sup.  1904)  93 
App.  DiT.  1,  86  N.  Y.  8.  971 ;  Fitchard 
V.  Doheny,  (Sup.  1904)  93  App.  Div. 
9,  86  N.  Y.  8.  964;  Mills  v.  Brill, 
(Sup.  1906)  106  App.  DiT.  389,  94 
N.  Y.  S.  163.  As  to  the  effect  of  the 
failure  to  diselose  insolvency,  see 
supra,  section  167;  and  as  to  the  ef- 
fect of  an  intention  not  to  pay  for 
goods  purchased  by  an  insolvent,  see 
supra,  section  169. 
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based  thereon,"  and  where  it  appeared  that  the  sale  was  c.  o.  d., 
the  seller  refusing  to  make  the  sale  on  credit,  it  was  held  that  this 
showed  that  the  seller  did  not  rely  on  the  buyer's  representations 
as  to  his  standing,  and  therefore  the  seller  was  not  entitled  to 
rescind  when  the  goods  were  afterwards  delivered  without  pay- 
ment, it  not  appearing  that  the  delivery  was  not  unconditional." 
The  buvden  is  of  course  on  the  seller  to  show  that  the  representar 
tions  of  the  buyer  as  to  his  financial  condition  were  in  fact  false, 
but  this  may  be  inferred  from  the  fact  that  immediately  after  the 
purchase  the  buyer  failed  and  made  an  assignment  for  the  benefit 
of  creditors."  A  seller  may  testify  directly  as  to  whether  he  relied 
on  and  gave  the  credit  on  the  faith  of  the  buyer's  representations. 
This  is  not  objectionable  as  opinion  evidence,  and  if  the  seller  may 
not  so  testify  it  becomes  a  matter  for  the  jury  to  guess  at,  without 
the  only  positive  evidence  there  can  be  on  the  subject." 

Representation  as  to  Value  Generally 

§  1S9.  Oeneral  Rule. — As  a  general  rule,  in  contracts  of  sale 
and  the  like,  representations  as  to  the  value  of  the  subject  matter 
cannot  be  made  the  basis  of  a  charge  of  fraud.***   A  representation 


78.  Leavitt  v.  Roeenthal,  (Sup. 
App.  T.  1903)  54  N.  Y.  S.  530;  Wil- 
son V.  Ryder,  (Com.  PL  G.  T.  1890) 
32  8tat«>  Rep.  305,  10  N.  Y.  S.  233. 
See  infra,  section  204  et  seq.  as  to 
reliance  on  representations  generally. 

77.  Leavitt  v.  Rosenthal,  (Sup. 
App.  T.  1903)  84  N.  Y.  S.  630. 

78.  Smith  v.  Frank,  (Super.  (H. 
1864)  25  Super.  C%.  626. 

79.  Kii^  V.  Fitch,  (Sup.  1864)  1 
K^es  432,  2  Abb.  App.  Dec.  508. 

80.  Ellis  T.  Andrews,  (1874)  66 
N.  Y.  83;  Long  v.  Warren,  (1877) 
68  K.  Y.  426;  Chrysler  v.  Canaday, 
(1882)  90  N.  Y.  272,  reversing  12 
Wkly.  Dig.  214,  and  distinguishing 
Simar  v.  Canaday,  (1873)  63  N.  Y. 
298;  Schumaker  v.  Mather,  (1892) 
133  N.  Y.  690  mem.,  44  State  Rep. 
754,  30  N.  E.  756,  4  Silv.  App.  244; 
Titus  V.  Poole,  (1895)  146  N.  Y.  414, 
65  SUte  Rep.  344,  40  N.  E.  228;  Van 
Slochem  t.  Villard,  (1913)  207  N.  Y. 
587,  101  N.  E.  467,  afGnning  154  App. 
DJT.  161,  138  N.  Y.  8.  862;   Seis  v. 


Flaisantin,  (Sup.  1900)  52  App.  Div. 
206,  66  N.  Y.  S.  70;  Schmahs  y. 
Weed,  (Sup.  1901)  57  App.  Div.  246, 
68  N.  Y.  S.  212;  Nichols  v.  Smith, 
(Sup.  1014)  164  App.  Div.  304,  309, 
150  N.  Y.  S.  410;  Meritas  Rwilty 
Co.  V.  Farley,  (Sup.  1915)  166  App. 
Div.  420,  151  N.  Y.  S.  1062,  revers- 
ing 85  Misc.  321,  147  N.  Y.  S.  603; 
Meciun  v.  Mooyer,  (Sup.  1916)  160 
App.  Div.  793,  801,  162  N.  Y.  S.  386; 
Sandford  v.  Handy,  (Sup.  1840)  23 
Wend.  260;  Weidner  v.  PhiUips,  (Sup. 
1886)  39  Hun  1,  reversed  on  other 
grounds  114  N.  Y.  458,  23  State  Rep. 
762,  21  N.  E.  1011;  Yeomans  v.  Bell, 
(Sup.  1804)  79  Hun  216,  61  State 
Rep.  399,  29  N.  Y.  S.  602,  reversed 
on  other  grounds  161  N.  Y.  230,  46 
N.  E.  652;  Harlow  v.  LaBrum, 
(Sup.  1894)  82  Hun  292,  64  State 
Rep.  72,  31  N.  Y.  S.  487;  Ashner  v. 
Abenheim,  (Sup.  1894)  83  Hun  34, 
64  State  Rep.  129,  31  N.  Y.  S.  514, 
on  later  hearing  19  Misc.  282,  43 
K.  Y.  S.  69,  affirmed  31  App.  Div.  623, 
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of  this  character  is  generally  regarded  as  a  matter  of  opinion," 
and  furthermore,  the  buyer  has  access  to  the  open  market  to  deter- 
mine the  value,  and  may  freely  exercise  his  own  judgment  in 
respect  thereto.**  "  It  is  well  settled,"  says  GkKMlrich,  P.  J.,  "  that 
a  false  statement  as  to  the  value  of  property,  made  by  a  vendor 
for  the  purpose  of  obtaining  a  higher  price  than  he  knows  the 
property  is  worth,  will  not  sustain  an  action  for  fraud  by  a  pur- 
chaser who  contracts  for  the  purchase  in  reliance  upon  such  state- 
ment; that  the  purchaser  must  rely  upon  his  own  judgment  as  to 
value,  and  that  it  is  folly  to  rely  upon  the  representation  of  the 
vendor  in  that  respect."  **  And  it  is  said  by  Andrews,  C.  J.,  that 
"  it  is  well  settled  that  a  mere  naked  representation  by  a  vendor 
of  the  value  of  property  sold  is  to  be  regarded  as  an  expression  of 
opinion  merely,  and  will  not  sustain  an  action  for  deceit,  although 
the  representation  was  known  to  the  vendor  to  be  untrue  and  was 
made  with  intention  to  deceive  the  purchaser. ' '  **  And  where  one 
representing  himself  as  formerly  a  minister  of  the  gospel,  after 
gaining  the  confidence  of  another  minister  under  the  guise  of  reli- 
gious interest  and  friendship,  induced  the  latter  to  purchase  land 
for  speculation  by  a  grossly  false  statement  as  to  its  value,  and 
promised  to  resell  at  a  profit,  it  was  held  that  a  chaise  of  fraud 
for  the  purpose  of  rescission  could  not  be  based  on  the  representa- 
tion.** A  representation  by  an  agent,  acting  for  the  seller,  that 
the  property  cannot  be  secured  for  less  than  a  certain  price,  is 

52  N.  Y.  S.  270;  Seaman  v.  Becar,  Rosenbaum    v.    Gunter,     (C<hii.    PL 

(Sup.  Sp.  T.  1896)   15  Misc.  616,  38  1854)  3  E.  D.  Smith  203. 

N.  Y.  8.  69;  Merry  Realty  Co.  v.  Mar-  81.  Redmond  v.  Tone,  (Sup.  Q.  T. 

tin,  (Sup.  Sp.  T.  1918)   103  Misc.  9,  18»0)  32  State  Rep.  260,  10  N.  Y.  S. 

13,   169  N.   Y.   S.   696;    Redmond  v.  ^06;  Cooper  v.  Harvey,   (Sup.  G.  T. 

Tone,    (Sup.   G.   T.    1890)    32   State  ^^^^)  ^^  State  Rep.  594,  16  N.  Y.  S. 

Rep.  260.  10  N.  Y.  S.  506;  Cooper  r.  ?5" ',  „?„"*'''J?,'"*''°  .!»  ^''°^'    **'**"- 

TT              /o        n    nt    loni  1    ^i    ci-i.  Ct.  1840)  Clarke  408. 

Harvey,   (Sup.  G.  T.  1891)   41  State  »„    rr    i                 t   t.              ,c 

Tj  „    S04    i«  HI    V    s    ftftn    r.im..«  ^^-  H»""'<"'     ^-     LaBrum,      (Sup. 

Rep.  594.  16  N    Y    8    660;  Gr.ffing  jg^^    82  Hun  292,  64  State  Rep.  72. 

V.  DiUer,  (Sup.  G.  T.  1892)  50  State  31  N  y  S   487 

Rep.  435,  21  N.  Y.  S.  407;  Hutchin-  „ /  ^^^  piaisantin,  (Sup.  1900) 

son    V.    Brown,     (CJian.    Ct.    1840)  62  App.  Div.  206,  207,  66  N.  Y.  S.  70. 

Clarke  408;  Furman  V.Titus,  (Super.  84.  Titus    v.    Poole,     (1895)      145 

Ct.  1876)   40  Super.  Ct.  284;  McMU-  n.  Y.  414,  65  State  Rep.  344.  40  N.  E. 

Ian  V.  Arthur.   (Super.  CM;.  1882)   48  228.     See  also  Chrysler  v.  Canaday, 

Super.  Ot.  424,  alHrmed  08  N.  Y.  167;  (1882)   90  N.  Y.  272. 

Schwenk  v.  Naylor,  (Super.  Ct.  1883)  86.  Meritas  Realty  Co.  v.  Parley, 

49  Super.   Ct.  98;   Bemhard  v.   Mc-  (Sup.  1915)    166  App.  Div.  420,  151 

Master.    (Super.  Ct.  G.  T.  1886)    54  N.  Y.  8.  1052,  reversing  86  Misc.  821, 

Super.   Ct.    104,   3   Stot«   Rep.    631 ;  147  N.  Y.  S.  603. 
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iu  the  nature  of  a  representation  as  to  value  and  therefore  cannot 
be  made  the  basis  of  a  charge  of  fraud." 

§  190.  Qualification  of  General  Sule. —  In  a  number  of  cases 
the  general  rule  that  a  representation  as  to  value  cannot  be  made 
the  basis  for  a  charge  of  fraud  has  been  subjected  to  qualification.'^ 
Immunity  is  not  given  to  a  seller  who  takes  advantage  of  the  fact 
that  the  buyer  ha3  not  the  opportunity  of  ascertaining  the  value 
of  the  subject  matter  of  the  sale,  and  who  makes  the  sale  by  the 
use  of  means  which  cause  the  buyer  to  forbear  from  taking  steps 
to  obtain  information,  and  thus  induces  the  buyer  to  rely  on  the 
representation  of  value  which  the  seller  knows  to  be  excessive.** 
As,  for  instance,  where  the  value  of  land  is  wilfully  misrepre- 
sented, and  the  purchaser  is  induced  to  rely  on  the  representation 
and  not  to  examine  it  for  himself.'^  It  is  also  recognized  that  if 
there  is  a  confidential  relation  between  the  parties,  justifying  the 
one  in  relying  on  a  representation  of  the  other  as  to  the  value  of 
the  subject  matter  of  a  sale,  a  charge  of  fraud  may  then  be  based 


M.  McMillan  v.  Arthur,  (Super, 
a.  1882)  48  Super.  Ct.  424,  affirmed 
98  N.  Y.  167. 

87.  Simar  v.  Canaday,  (1873)  63 
N.  Y.  298;  Chrysler  v.  Canaday, 
(1882)  90  N.  Y.  272,  279;  Bacon  v. 
Frisbie,  (Sup.  1878)  15  Hun  26,  modi- 
fied on  other  grounds  80  N.  Y.  394; 
Cullen  V.  Hernz,  (Sup.  1888)  47  Hun 
63S  mem.,  13  SUte  Rep.  333;  Merry 
Realty  Co.  v.  Martin,  (Sup.  8p.  T. 
1918)  103  Misc.  0,  169  N.  Y.  S.  696; 
Powell  V.  Fletcher,  (Com.  PI.  G.  T. 
1892)  45  State  Rep.  294,  18  N.  Y.  S. 
461.  See  also  Hawley  ▼.  Wicker, 
(Sup.  1907)  117  App.  Div.  638,  102 
N.  Y.  S.  711. 

88.  Weidner  v.  Phillips,  (Sup. 
1886)  39  Hun  1,  reversed  on  other 
grounds  114  N.  Y.  458,  23  State  Rep. 
702,  21  N.  E.  1011  (in  which  case, 
•aide  from  misstatements  as  to  the 
cost  price  of  marble  [see  infra,  sec- 
tion 193],  there  was  evidence  to  show 
that  the  seller  had  a  fictitious  ap- 
praisal made ) ;  Merry  Realty  Co.  v. 
Martin,  (Sup.  Sp.  T.  1018)  103  Misc. 
9,  180  N.  Y.  8.  696. 

In  Simar  v.  Canaday,  (1873)  63 
N.  Y.  298,  306,  Folger,  J.,  said:    "  It 

17 


is  first  insisted  that  the  statements 
as  to  the  value  of  the  lands  and  of 
the  mortgages  thereon  were  mere  mat- 
ter of  opinion  and  belief,  and  that 
no  action  can  be  maintained  upon 
them  if  false.  If  they  were  such,  no 
liability  is  created  by  the  utterance 
of  them;  but  all  statements  as  to 
value  of  property  sold  are  not  such. 
They  may  be,  under  certain  circum- 
stances, affirmations  of  fact.  When 
known  to  the  utterer  to  be  untrue, 
if  made  with  the  intention  of  mis- 
leading the  vendee,  if  he  does  rely 
upon  them  and  is  misled  to  his  in- 
jury, they  avoid  the  contract.  .  .  . 
And  where  they  are  fraudulently 
made  of  particulars  in  relation  to  the 
estate  which  the  vendee  has  not  equal 
means  of  knowing,  and  where  he  is 
induced  to  forbear  inquiries  which  he 
would  otherwise  have  made,  and  dam- 
age ensues,  the  party  guilty  of  the 
fraud  will  be  liable  for  the  damage 
sustained." 

89.  Bacon  v.  Frisbie,  (Sup.  1878) 
16  Hun  26,  modified  on  other  grounds 
80  N.  Y.  394;  Merry  Realty  Co.  v. 
Martin,  (Sup.  Sp.  T.  1918)  103  Misc. 
9,  169  N.  Y.  S.  696. 
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thereon.**  This  has  been  held  true  where  a  nephew,  shortly  after 
coming  of  age,  was  induced  by  his  uncle  to  sell  his  interest  as 
co-heir  in  land  which  had  been  owned  by  his  grandfather,  by  a 
gross  misrepresentation  as  to  its  value.**  The  view  has  also  been 
taken  that  if  a  seller,  himself  acquainted  with  the  value  of  a  com- 
modity and  conscious  that  the  buyer  reposes  confidence  in  his 
opinion  as  that  of  an  expert,  and  also  aware  that  the  buyer  is 
incompetent  to  estimate  the  worth  of  the  article,  wilfully  exag- 
gerates its  value,  with  the  intent  and  effect  of  defrauding  the  buyer, 
this  may  be  made  the  basis  of  a  charge  of  fraud.**  And  it  has 
been  held,  where  a  business  man  of  long  experience  sells  his  busi- 
ness and  the  property  appurtenant  thereto  to  a  person  entirely 
ignorant  of  the  business,  who  has  no  knowledge  of  the  value  of 
the  property  purchased  and  no  opportunity  to  make  inquiries  in 
respect  thereto,  that  representations  made  by  the  seller  as  to  the 
value  of  the  machinery  and  of  the  stock  on  hand  become  represen- 
tations of  fact,  which,  if  intentionally  false  and  relied  on  by  the 
buyer,  may  entitle  the  latter  to  repudiate  the  purchase."  The 
view  has  also  been  taken,  where  land  is  situated  at  a  great  distance, 
and  knowledge  of  its  value  is  confined  solely  to  the  vendor,  that 
statements  as  to  its  value  are  to  be  regarded  as  something  more 
than  expressions  of  opinion,  and  if  such  statements  are  false  and 
made  with  intent  to  deceive,  a  charge  of  fraud  may  be  based 
thereon.**  So  in  case  of  property  having  what  is  known  as  a  fixed 
market  price,  at  a  place  where  there  is  a  constant  market  for  it, 
a  misrepresentation  in  respect  thereto  may  be  made  the  basis  of  a 

80.  Dunn  v.  Dunn,  (Sup.  1912)  161  53  App.  Div.  97,  31  Civ.  Pro.  161,  65 

App.   Div.    800;    136  N.    Y.   S.    282;  N.    Y.    S.    920.      This   decieion    wa« 

Murphy   v.   Murphy,    (Sup.   App.   T.  rendered    by    a   divided    court.    Van 

1912)  78  Misc.  178,  137  N.  Y.  S.  872.  Brunt,   P.   J.,   and   O'Brien,  J.,   dis- 

91.  Murphy  v.  Murphy,  (Sup.  App.  senting. 

T.  1912)   78  Misc.  178,  137  N.  Y.  S.  M.  Daiker     v.     Strelinger,      (Sup. 

872.     See   also   Cramsey  v.  Sterling,  1898)   28  App.  Div.  220,  50  N.  Y.  8. 

(Sup.   1906)    111  App.   Div.   668,  97  1074.     See   also   Simar   v.    Canaday, 

N.  Y.  S.  1082,  affirmed  188  N.  Y.  602  (1873)   63  N.  Y.  298;  Schumaker  v. 

mem.,  81  N.  £.  1162.  Mather,    (1892)    133  N.  Y.  500,  596 

92.  Powell  V.  Fletcher,  (Com.  PI.  mem.,  44  State  Rep.  754,  30  N.  E. 
G.  T.  1892)  45  State  Rep.  294,  18  655,  4  Silv.  App.  224;  CuUen  v. 
N.  Y.  S.  451  (sale  of  very  old  violin).  Hernz,  (Sup.  1888)  47  Hun  636 
See  also  Merry  Realty  Co.  v.  Martin,  mem.,  13  State  Rep.  333;  White  v. 
(Sup.  Sp.  T.  1918)  103  Misc.  9,  169  London,  (Sup.  1895)  90  Hun  218,  70 
N.  Y.  8.  696.  State  Rep.  913,  36  N.  Y.  S.  1136. 

93.  Jackson  v.  Foley,   (Sup.  1900) 
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charge  of  fraud.**  "  While  it  is  true,"  says  Ward,  J.,  "  that  mere 
statements  as  to  the  value  of  property  in  negotiations  for  sale, 
standing  alone  and  disconnected  from,  other  statements,  and  not 
made  with  fraudvdent  intent,  and  where  the  subject  of  the  repre- 
sentations is  equally  open  to  both  parties  for  examination,  and 
where  the  party  making  the  representations  has  not  special  or 
superior  knowledge,  and  is  in  no  sense  speaking  as  an  expert,  such 
statements  do  not  f oim  a  ground  of  action ;  but  where  the  parties 
do  not  stand  upon  equal  ground,  and  the  situation  is  such  that 
the  purchaser  has  not  the  same  opportunity  of  forming  an  opinion 
as  the  seller,  or  there  are  circumstances  which  place  the  seller  in 
a  position  to  know  the  condition,  quality,  or  value  of  the  property, 
over  and  above  those  enjoyed  by  the  purchaser,  and  the  purchaser 
must,  to  a  greater  or  less  extent,  depend  upon  the  judgment  or 
opinion  of  .the  seller  in  reaching  his  own  conclusions  as  to  whether 
he  will  make  the  purchase,  and  the  seller's  statements  do  not 
appear  upon  their  face  unreasonable,  and  the  purchaser  has  not  a 
fair  and  present  opportunity  to  see  for  himself,  and  the  seller 
knows  that  the  purchaser  relies  or  has  reason  to  believe  that  he 
relies  upon  his  statement,  and  the  statements  are  made  that  he 
may  rely  upon  them,  then  the  statements  as  to  the  value  may 
become  statements  of  fact,  and  may  be  so  found  by  the  court  or 
jury ;  and  if  such  statements  are  false  and  made  with  the  intent  to 
defraud,  and  do  defraud  the  purchaser,  they  Aritiate  the  transaction 
into  which  they  enter  and  subject  the  seller  to  damages. ' ' " 

§  191.  Representation  as  to  Collateral  Facts  Affecting  Value 
Generally. —  The  rule  that  a  representation  as  to  value  cannot  be 
made  the  basis  of  a  charge  of  fraud  does  not  apply  where  the 
representation  is  also  connected  with  a  false  representation  of  an 
extrinsic  fact  calculated  to  impose  on  the  other  party,  to  put  him 
off  his  guard,  and  to  induce  him  to  give  credit  to  the  representation 
of  value."   Thus  where,  in  the  sale  of  stock  of  a  corporation  formed 

n.  Ma8<m  v.  Raplee,   (Sup.  1869)  ber,  (1876)  66  N.  Y.  658;  Hickey  v. 

66  Barb.  180,  184.     See  also  Seaman  Morrell,    (1886)    102  N.  Y.  454,  463, 

T.  Becar,  (Sup.  Sp.  T.  1896)  15  Misc.  2  State  Rep.  408,  7  N.  E.  321;  Daiker 

616,  618,  38  N.  Y.  S.  69.  v.   Strelinger,    (Sup.    1898)    28   App. 

M.  Wliite  V.  Loudon,   (Sup.  1896)  Dlv.  220,  50  N.  Y.  8.  1074;  Carr  v. 

90  Hun  218,  221,  70  State  Rep.  913,  National  Bank,  etc.,  Co.,  (Sup.  1899) 

36  N.  Y.  S.  1136.  43  App.  Div.  10,  69  N.  Y.  S.  618,  af- 

97.  Sunar  v.   Canada^,    (1873)    63  firming  23  Misc.  368,  53  N.  Y.  S.  61; 

K.   Y.    298;    Hammcatd   v.    Pennock,  Yeomans  v.  Bell,  (Sup.  1894)  79  Hun 

(1874)   61  N.  Y.  146;  Miller  v.  Bar-  215,  61  State  Rep.  399,  29  N.  Y.  S. 
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to  exploit  a  patented  device,  false  representations  as  to  the  value 
of  the  device  were  connected  with  false  representations  as  to  sub- 
scriptions by  third  persons  and  their  supposed  judgment  as  to  its 
value,  a  charge  of  fraud  has  been  sustained."  A  representation 
that  a  title  insurance  company  had  accepted  a  certain  loan  on  the 
land  sold,  whereas  in  fact  it  had  refused  to  make  the  loan  on 
account  of  a  defect  in  the  construction  of  the  building,  will  support 
a  charge  of  fraud" 

§  192.  Bepresentation  as  to  Previous  Offers. —  False  statements 
by  a  seller  as  to  offers  by  third  persons  for  the  property  natu- 
rally have  the  effect  of  misleading  the  intended  purchaser  as  to 
its  value  and  as  to  the  necessity  for  prompt  action  on  his  part 
if  he  desires  to  secure  the  property,  and  may,  it  has  been  held, 
form  the  basis  of  a  charge  of  fraud.^  As  the  making  of  the  offer 
by  a  third  person  is  a  fact  peculiarly  within  the  knowledge  of  the 
seller,  the  buyer  has  a  right  to  rely  thereon  without  making  inquiry 
from  such  third  person  as  to  the  truth  of  the  representation.*  It 
has  been  held  that  a  charge  of  fraud,  for  the  purpose  of  rescind- 
ing an  executory  contract  of  sale,  may  be  based  on  a  false  repre- 
sentation by  the  seller  that  he  had  never  offered  the  property  for 
less  than  a  stated  amount,  whereas  on  numerous  occasions  he  had 
offered  it  for  a  much  less  price.'  Thus  where  it  was  sought  to 
avoid  liability  on  a  contract  to  purchase  land  on  the  ground  that 
the  vendor  falsely  represented  that  he  had  not  theretofore  offered 
the  farm  for  sale  for  less  than  the  price  asked.  Barker,  P.  J.,  said : 
"  The  circumstance  that  the  farm  had  been  offered  by  the  plaintiff 
for  sale  on  numerous  occasions  for  the  sum  of  $6000  would  have 

602,  reversed  on  other  grounds   161  1909)   135  App.  Div.  27,  119  K.  Y.  S. 

N.  Y.  230,  46  N.  E.  652;  Ashner  v.  737,  reversing  62  Misc.  613,  116  N.  Y. 

Abenheim,    (Sup.   1894)    83  Hun  34,  S.  20. 

64  State  Rep.  129,  31  N.  Y.  S.  514,  i.  Hammond   v.    Pennock,    (1874) 

on  later  appeal  19  Misc.  282,  43  N.  Y.  61   K.   Y.    145;    Hawley   v.   Wicker, 

S.  60,  affirmed  31  App.  Div.  623.  52  (Sup.  1007)    117  App.  Div.  638,  102 

N.    Y.    S.    270;    White    v.    Loudon,  N.  Y.  S.  711 ;  Isman  v.  Loring,  (Sup. 

(1896)    90  Hun  218,  70  SUte  Rep.  1909)  130  App.  Div.  845,  115  X.  Y.  S. 

913,   36  N.  Y.   S.   1135;   Griffing  v.  933.    See  also  Turner  v.  Pabst  Brew- 

Diller,    (Sup.  G.  T.   1892)    60  State  ing  Co.,    (Sup.   1002)    74  App.  Div. 

Rep.  436,  21  N.  Y.  S.  407.     See  also  106,  109,  77  N.  Y.  S.  360. 
Meritas  Realty  Co.  v.  Farley,    (Sup.  2.  Isman   v.    Loring,    (Sup.    1909) 

1915)    160  App.  Div.  420,   424,   151  130  App.  Div.  845,  115  N.  Y.  8.  033. 
N.  Y.  S.  1052   (reversing  cases).  3.  Stewart  v.  Lester,    (Sup.   188&) 

98.  Miller   v.    Barber,    (1876)    66  49  Hun  68,  17  State  Rep.  248, 1  N.  Y. 
N.  Y.  558.  S.  699. 

99.  Kreshover     v.     Berger,     (Sup. 
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the  effect  in  a  measure,  to  hinder  and  make  it  difficult  for  the  owner 
to  sell  it  for  the  price  of  $8500,  although  its  intrinsic  value  was 
the  last  mentioned  sum.  A  person  negotiating  for  the  purchase  of 
property  for  the  purpose  of  resale  on  the  same  market  would  ordi- 
narily regard  it  as  a  material  circumstance  in  determining,  in 
his  own  judgment,  whether  it  would  be  a  wise  and  proper  invest- 
ment to  make,  to  purchase  the  same  at  a  particular  price,  in  the 
face  of  the  fact  that  the  owner  had  repeatedly  offered  it  for  sale 
at  a  much  less  amount.  Suppose  a  person  treating  for  the  pur- 
chase of  a  span  of  horses  for  which  the  owner  gave  his  price,  and 
the  proposed  buyer  should  inquire  whether  they  had  been  offered 
on  that  market  at  a  less  figure,  and  the  answer  should  be  that  they 
had  not,  could  the  seller  misapprehend  the  purpose  of  the  inquiry 
and  doubt  that  the  buyer  was  not  influenced  by  his  statement!  "* 
A  similar  view  has  been  taken  as  regards  a  representation  as  to  the 
price  at  which  surrounding  land  was  held  by  the  owners.*  In  case 
of  a  loan  on  the  security  of  a  leasehold  estate,  a  charge  of  fraud 
may  be  based,  it  has  been  held,  on  the  representation  that  the 
borrower  had  a  cash  customer  for  the  leasehold,  who  was  then  and 
always  willing  to  give  a  certain  bonus  for  an  assignment  of  the 
lease.* 

§  193.  Bepresentation  as  to  Cost. —  In  the  sale  of  real  or  per- 
sonal property  it  is  generally  recognized  that  a  charge  of  fraud 
may  be  based  on  false  statements  by  the  seller  or  vendor  as  to  the 
price  paid  by  himself  on  his  purchase  of  the  property.^  As  said 
by  O'Brien,  J.,  the  question  in  such  a  case  "  is  not  one  arising 
out  of  a  representation  as  to  value.  The  representation  was  with 
respect  to  a  fact  which  might,  in  the  ordinary  course  of  business, 
influence  the  action  and  control  the  judgment  of  the  purchaser, 

4.  Stewart  t.  Lester,  (Sup.  1888)  61  K.  E.  279;  Nanes  v.  Feck,  etc., 
49  Hun  58,  63,  17  State  Rep.  248,  1  Co.,  (Sup.  1918)  181  App.  Div.  760, 
N.  Y.  S.  699.  169  N.  Y.  S.  224;  Sandford  v.  Handy, 

5.  Wliite  T.  Loudon,  (Sup.  1895)  (Sup.  1840)  23  Wend.  260;  Van 
90  Hun  218,  70  SUte  Rep.  913,  36  Epps  v.  Harrison,  (Sup.  1843)  5  Hill 
N.  Y.  S.  1136.  63;  Weidner  v.  PhiUips,  (Sup.  G.  T. 

6l  Seaman  v.  Becar,   (Sup.  Sp.  T.  1886)   39  Hun  1,  reversed  on  other 

1896)  15  Misc.  616,  38  N.  Y.  S.  69.  grounds  114  N.  Y.  458,  23  State  Rep. 

7.  Smith    V.    Countryman,    (1864)  762,   21   N.   E.    1011;    Harlow  v.   La 

SON.  Y.  655;  Fairchild  v.  McMahon,  Brum,   (Sup.  1894)   82  Hun  292,  64 

(1893)  139  N.  Y.  290,  64  State  Rep.  State  Rep.  72,  31  N.  Y.  S.  487,  af- 

495,  34  N.  E.  779;  Townsend  v.  Felt-  firmed  151  N.  Y.  278,  46  N,  E.  859. 
honcen,  (1898)   166  K.  Y.  618,  627, 
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namely,  the  price  paid  for  the  property  about  to  be  sold  by  the 
vendor,  .  .  .  and  so  we  think  that  a  false  statement  with  respect 
to  the  price  paid  under  such  circumstances,  which  is  intended  to 
influence  the  purchaser,  and  does  influence  him,  constitutes  a  suffi- 
cient basis  for  the  finding  of  fraud."*  And  a  representation  by 
a  seller  of  stock  that  it  was  fully  paid  up  stock  has  been  considered 
as  in  the  nature  of  a  representation  as  to  the  price  paid  originally 
for  such  stock,  and,  therefore,  the  basis  of  a  charge  of  fraud.* 
Where  parties  enter  into  an  agreement  for  the  joint  purchase  of 
land  or  other  property,  and  the  party  intrusted  with  making  the 
purchase  falsely  represents  the  price  and  thereby  obtains  from  the 
other  party  a  contribution  to  the  purchase  in  excess  of  his  propor- 
tionate share  of  the  actual  price,  this  constitutes  a  fraud  which 
will  entitle  the  latter  to  recover  back  the  excess  paid  over  his  due 
and  proper  proportion.***  And  in  such  a  case  it  is  immaterial  that 
the  agreement  for  such  joint  purchase  is  oral  and  could  not  have 
been  enforced  if  the  party  guilty  of  the  fraud  had  repudiated  and 
made  the  purchase  for  his  own  benefit**  In  case  of  a  sublease,  it 
would  seem  that  a  representation  by  the  sublessor  as  to  the  amount 
of  rent  paid  by  him  is  in  the  nature  of  a  representation  as  to  price 
paid  by  a  vendor  and  may  be  made  the  basis  of  a  chai^  of  fraud." 
It  has  been  held  otherwise,  however,  where  the  sublease  M^as  of  a 
part  of  the  premises  only,  for  the  reason  that  it  was  immaterial 
to  the  sublessee  what  price  the  sublessor  was  paying  under  his 
lease." 

8.  Fairchild  v.   McMahon,    (1893)  derveer,    (Sup.    1847)    1   Barb.   599. 

139  K.   Y.  290,  294,  64   State  Rep.  See  also  Crove  v.  Malba.  Land  Co., 

495,  34  N.  E.  779.    This  sUtement  is  (Sup.  Sp.  T.  1912)  76  Misc.  676,  135 

quoted   with   approval   by   Maybam,  N.  Y.  S.  454. 

P.  J.,  in  Harlow  v.  La  Brum,  (Sup.  11.  Willink   v.   Vanderveer,    (Sup. 

1894)    82.   Hua   292,   297,   64   State  1847)  1  Barb.  599. 

Rep.  72,  31  N.  Y.  S.  487.  18.  Powell    v.    F.    C.    Linde    Co., 

e.  Van  Slochem  v.  Villard,  (1913)  (Sup.   1900)    49  App.   Div.   286,   64 

207  N.  Y.  587,  101  N.  E.  467,  affirm-  N.  Y.  S.  163.    But  see  Humphreys  v. 

ing  154  App.  Div.  161,  138  N.  Y.  S.  Roberts,     (Sup.    App.    T.    1908)     61 

852.     See  also  Johnson  v.  Hathorn,  Misc.  284,  113  N.  Y.  S.  792. 

(App.    1860)    2   Keyes   472,   2   Abb.  13.  Rosenbaum   v.   Gunter,    (Com. 

App.  Dec.   465;   Gavin  v.  Duckwitz,  PL   1854)    3  E.  D.   Smith  203,  204. 

(Sup.   O.   T.   1S85)    20   Wkly.   Dig.  This  case  is  approved  in  Humphreys 

422.  v.  Roberts,   (Sup.  App.  T.  1908)    61 

10.  Tuomey  v.  Walsb,   (1017)   222  Misc.  284,  113  N.  Y.  8.  792,  but  It 

K.   Y.   672  mem.,    118   N.   E.    1079,  does  not  appear  in  tbe  latter  case 

affirming    109   App.    Div.   933   mem.,  whether  or  not  the  sublease  was  of  a 

153  K.  Y.  S.  1147;  Willink  v.  Van-  part  or  the  whole  of  the  premises. 
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§  194.  Bepresentation  as  to  Soits  and  Profits. —  Though  a 
charge  of  fraud  cannot  be  based  on  statements  as  to  the  future 
earnings  or  profits  of  a  business,  this  being  necessarily  a  matter  of 
opinion  dependent  on  future  contingencies,"  it  is  otherwise  as 
r^ards  representations  as  to  past  earnings  or  profits  or  the  extent 
of  the  business,  which  are  representations  of  facts."  This  includes 
a  statement  as  to  the  rents  and  profits  theretofore  received  from 
land  which  is  the  subject  matter  of  a  sale  or  lease,"  and  also  a 
reproentation  as  to  the  rentals  which  the  present  tenants  have 
agreed  to  pay ; "  and  the  failure  of  the  purchaser  to  examine  the 
leases  to  such  tenants  is  not  negligence  which  will  preclude  him 
from  asserting  the  claim  of  fraud."  It  has  been  held  that  a  repre- 
sentation that  no  free  rents  had  been  given  present  tenants,  where 
in  fact  they  were  not  required  to  pay  rent  for  one  month  of  the 
year,  may  be  made  the  basis  of  a  charge  of  fraud.**    It  also  seems 


14.  See  supra,  section  182. 

15.  More  v.  Rand,  (1875)  60  N.  Y. 
208;  Keefuss  v.  Weilmunster,  (Sup. 
1903)  89  App.  Div.  306,  85  N.  Y.  S. 
913;  Foote  V.  Leary,  (Sup.  1905)  103 
App.  Div.  647,  03  N.  Y.  S.  169;  Roee- 
sle  V.  Lancaster,  (Sup.  1009)  130 
App.  Div.  1,  114  N.  Y.  8.  387;  Hop- 
kins V  Riggs,  (Sup.  O.  T.  1890)  55 
Enn  611,  5  Silv.  Sup.  485,  30  State 
Rep.  371,  8  N.  Y.  S.  713;  Hewlett  v. 
Saratoga  Carlsbad  Spring  Co.,  (Sup. 
1895)  84  Hun  248,  65  State  Rep. 
843,  32  N.  Y.  S.  697;  Bridger  v. 
Goldsmith,  (Com.  PI.  G.  T.  1893)  3 
Misc.  535,  52  State  Rep.  409,  23 
N.  Y.  S.  9,  affirmed  143  N.  Y.  424, 
62  State  Rep.  435,  38  N.  E.  458; 
Mahoney  v.  O'Neill,   (City  Ct.  O.  T. 

1901 )  36  Misc.  843  mem.,  74  N.  Y.  S. 
918;  Harding  v.  Taylor,  (Sup.  Sp.  T. 

1902)  37  Misc.  684,  76  N.  Y.  S.  365; 
Butler  V.  Alter,  (Sup.  App.  T.  1913) 
139  N.  Y.  S.  882;  Tilden  v.  Wa.sh- 
bum,  (Super.  Ct.  G.  T.  1889)  24 
Sute  Rep.  925,  6  N.  Y.  S.  556.  See 
also  Jackson  v.  Foley,  (Sup.  1900) 
53  App.  Div.  97,  31  Civ.  Pro.  161,  65 
N.  Y.  S.  920;  Turner  v.  Pabst  Brew- 
ing Co.,  (Sup.  1902)  74  App.  Div. 
106,  109,  77  N.  Y.  S.  360. 

16.  Kramer  v.  Bjerrum,  (Sup. 
1807)   10  App.  Div.  332,  46  N.  Y.  S. 


496;  Daiker  v.  Strelinger,  (Sup. 
1898)  28  App.  Div.  220,  50  N.  Y.  S. 
1074;  Prince  v.  Jacobs,  (Sup.  1003) 
80  App.  Div.  243,  80  N.  Y.  S.  304; 
Ettlinger  v.  Weil,  (Sup.  1904)  94 
App.  Div.  291,  87  N.  Y.  S.  1049,  re- 
versed on  other  grounds  184  N,  Y. 
179,  77  N.  E.  31 ;  Del  Piano  t.  Capo- 
nigri,  (Sup.  App.  T.  1897)  20  Misc. 
641,  46  N.  Y.  S.  452,  affirming  19 
Misc.  708,  43  N.  Y.  S.  1153;  Fonda 
V.  Lape,  (Sup.  G.  T.  1890)  29  State 
Rep.  327,  8  N.  Y.  S.  792;  Griffing  v. 
Diller,  (Sup.  G.  T.  1892)  50  State 
Rep.  435,  21  N.  Y.  S.  407.  See  also 
Powell  V.  F.  C.  Linde  Co.,  (Sup. 
1900)  49  App.  Div.  286,  64  N.  Y.  S. 
153;  Hutchinson  v.  Brown,  (Chan. 
Ct.  1840)  Clarke  408,  416. 

17.  Ettlinger  v.  Weil,  (Sup.  1904) 
94  App.  Div.  291,  87  N.  Y.  S.  1049, 
reversed  on  other  grounds  184  N.  Y. 
179,  77  N.  E.  31;  Clark  v.  Rankin, 
(Sup.  1866)  46  Barb.  570. 

18.  Clark  v.  Rankin,  (Sup.  1866) 
46  Barb.  570. 

19.  Kreshover  v.  Berger,  (Sup. 
1909)  135  App.  Div.  27,  119  N.  Y.  S. 
737,  reversdng  62  Miac.  613,  116 
N.  Y.  S.  20.  See  also  L.  C.  G.  Realty 
Co.  V.  Schlesinger-Gilman  Constr. 
Co.,  (Sup.  App.  T.  1917)  164  N.  Y.  S. 
694. 
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that  such  a  charge  may  be  based  on  a  representation  by  a  vendor 
that  the  premises  were  fully  rented  to  responsible  tenants,**  or 
that  he  had  a  responsible  tenant  ready  to  take  a  lease  of  the  prem- 
ises at  a  certain  rent  for  a  certain  term.**  Where  the  defendant 
was  the  owner  by  way  of  assignment  of  a  leasehold,  but  did  not 
know  the  amount  of  rent  reserved  therein,  a  representation  by  the 
plaintiff,  the  lessor,  as  to  the  amount  of  such  rent,  whereby  the 
defendant  was  induced  to  surrender  the  lease  and  take  a  new  lease, 
has  been  held  a  basis  for  a  charge  of  fraud." 

Representation  as  to  Character  and  Condition  of  Property 

§  195.  Personal  Property  OeneraUy. — 'There  is  no  doubt  but 
that  in  a  sale  of  personal  property  a  misrepresentation  as  to  the 
nature,  character  or  condition  of  the  property  may,  other  elements 
of  fraud  being  present,  furnish  the  basis  of  a  charge  of  fraud.** 
This  is  especially  true  where  artifices  are  used  to  present  a  decep- 
tive appearance  and  to  mislead  the  buyer  and  prevent  him  from 
making  an  examination ;  ^*  and  it  is  immaterial  in  such  a  case  that 
the  property  is  sold  "  as  is,"  *•  or  that  it  is  sold  with  a  warranty.** 
Scienter  or  knowledge  of  the  falsity  of  the  representation  is,  as 
in  other  cases,  essential  to  characterize  the  representation  as  fraudu- 
lent, and  therefore,  as  a  general  rule,  if  a  seller  is  ignorant  of  any 
unsoundness  or  defect  in  the  article  sold,  a  mere  representation 
of  soundness  cannot  be  made  the  basis  of  a  charge  of  fraud.^ 
The  complaint  in  an  action  for  fraudulent  representation  as  to 

M.  Kingsland    v.    Haines,     (Sup.  Carlsbad  Spring  Co.,  (Sup.  1806)  84 

1001)  62  App.  Div.  146,  70  N.  Y.  S.  Hun  248,  260,  65  State  Rep.  843,  32 

873.  N.  Y.  S.  607;  Rafsky  v.  Frederick  A. 

SI.  Seis  T.  Plaisantin,  (Sup.  1900)  Smitli   Co.,    (Sup.   Sp.   T.    1913)    79 

62  App.  Div.  206,  65  N.  Y.  S.  70.  Misc.  353,  139  N.  Y.  S.  1088. 

SS.  Powell    V.    F.    0.    Linde    Co.,  S4.  Ruben  v.  Lewis,   (Sup.  App.  T. 

(Sup.    1900)    49   App.   Div.   286,   64  1807)  20  Misc.  583,  46  N.  Y.  S.  426. 

N.  Y.  S.  163.  S6.  Ruben  v.  Lewis,  (Sup.  App.  T. 

SS.  Ca>r    V.    National    Banlc.    etc.,  1897 )  20  Misc.  683,  46  N.  Y.  S.  426. 

Co.,    (Sup.   1899)    43  App.  Div.   10,  se.  Indianapolis,    etc.,    R.    Co.    v. 

69  N.  Y.  S.  618,  afltoning  23  Misc.  Tyng,    (Sup.    1874)    2    Hun    311,    4 

368,  52  N.  Y.  S.  61 ;  Taylor  v.  Tillot-  Thomp.  &  C.  524,  48  How.  Pr.  193, 

son,   (a.  Err.   1836)    16  Wend.  494;  affirmed  63  N.  V.  653. 

Indianapolis,    etc.,   R.    Co.   v.   Tyng,  27.  Binnard  v.  Spring,  (Sup.  1864) 

(Sup.   1874)    2  Hun   311,   4  Thomp.  42  Barb.  470.    See  supra,  section  201 

&  C.  624,  48  How.  Pr.  1103.  affirmed  ct  seq.,  as  to  scienter  generally. 

63  N.  Y.  653;   Hewlett  v.  Saratoga 
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chattels  sold  need  not  set  out  the  contract  or  state  the  price  paid, 
as  the  action  is  not  on  the  contract.** 

§  196.  Sale  of  Choses  in  Action. —  The  general  rule  that  a 
charge  of  fraud  may  be  based  on  false  representations  as  to  the 
character  or  condition  of  the  property  sold  is  applied  not  only 
to  personal  chattels  but  also  to  securities  and  choses  in  action." 
Thus  in  a  sale  of  bonds  secured  by  a  mortgage  on  land  a  chaige 
of  fraud  may  be  based  on  misrepresentations  as  to  the  character 
and  condition  of  the  land,^  and  on  a  representation  that  the  bonds 
were  secured  by  a  first  mortgage,  whereas  they  were  second  mort- 
gage bonds;"  and  in  case  of  a  sale  of  bonds  or  notes,  representa- 
tions as  to  the  financial  condition  of  the  obligor  or  corporation 
issuing  the  same  may  be  the  basis  for  a  charge  of  fraud.'*    It  has 


M.  Barney  v.  Dewey,  (Sup.  181ft) 
13  Johns.  224;  Corwin  t.  Davieon, 
(Sup.  1828)   9  Cow.  22. 

29.  Carr  t.  National  Bank,  etc, 
Co.,  (Sup.  18»9)  43  App.  Div.  10, 
59  N.  Y.  S.  618;  Bloomquist  v.  Far- 
son,  (Sup.  Eq.  T.  1915)  88  Misc.  ftl5, 
151  N.  Y.  S.  366,  affirmed  as  to  this 
but  modified  on  other  grounds  170 
App.  Div.  64,  156  N.  Y.  S.  47;  Du 
Flon  V.  Powers,  (City  Ct  Sp.  T. 
1873)  14.  Abb.  Pr.  N.  S.  391. 

SO.  Du  Flon  V.  Powers,  (City  Ct. 
Sp.  T.  1873)  14  Abb.  Pr.  N.  S.  391. 

31.  Carr  v.  National  Bank,  etc., 
Co,  (Sup.  1899)  43  App.  Div.  10,  69 
N.  Y.  S.  618,  afBrming  23  Misc.  368, 
52  N.  Y.  S.  61 ;  Wickham  v.  Roberts, 
(Sup.  1906)  112  App.  Div.  742,  37 
Civ.  Pro.  102,  98  N.  Y.  S.  1092.  See 
also  Davidge  v.  Guardian  Trust  Ca, 
(Sup.  1909)  136  App.  Div.  78,  120 
K.  Y.  S.  628,  reversed  on  other 
grounds  203  K.  Y.  331,  96  N.  E. 
751. 

SS.  Willeta  v.  Poor,  (Sup.  1913) 
156  App.  Div.  312,  140  N.  Y.  S.  299; 
Barrett  v.  Western,  (Sup.  1870)  66 
Barb.  205;  Slingerland  v.  Bennett, 
(Sup.  1875)  4  Hun  277,  6  Thomp. 
ft  C.  446;  Drake  v.  Grant,  (Sup. 
1885)  36  Hun  464. 

Where  fraudulent  representations 
are  made  by  the  seller  of  corporate 
bonds,  the  fact  that  the  bonds  have 
not  matured  or  default  in  the  inter- 


est has  not  occurred,  does  not  affect 
the  buyer's  right  to  recover  damages 
for  the  fraud.  Currier  v.  Poor. 
(1898)  155  N.  Y.  344,  49  N.  K.  937', 
reversing  84  Hun  45,  66  State  Rep. 
237,  32  N.  Y.  S.  74.  In  this  case 
O'Brien,  J.,  said:  "  It  may  be  true 
that  interest  ia  paid-  for  years  on 
bonds  of  a  corporation  and  yet  cme 
who  has  purchased  them  at  par  be 
grossly  defrauded  in  the  purchase, 
and  when  a  party  who  has  been  in- 
duced by  fraud  to  purchase  bonds 
that  have  no  substantial  or  adequate 
property  security  behind  them  he 
may  have  redress  for  the  fraud  with- 
out waiting  for  the  inevitable  day 
when  default  will  be  made  in  the  pay- 
ment of  interest.  The  mere  payment 
of  interest  om  a  debt  does  not  show 
that  it  is  secured  or  that  the  debtor 
is  then  or  ever  will  be  able  to  pay 
the  principal.  The  damage  that  a 
purchaser  of  such  securities  suffers 
by  the  fraud  is  capable  of  being  asi- 
certained  when  he  learns  the  true 
condition  of  the  corporation  and  the 
property  upon  which  the  mortgage 
bonds  are  liens.  Where  fraud  has 
been  committed  in  such  a  sale  the 
right  of  action  is  not  dependent  upon 
the  payment  or  default  of  interest. 
It  depends  on  proof  of  fraud  in  the 
sale  of  personal  property  in  the  form 
of  corporate  securities,  and  the  pay- 
ment of  interest  is  only  a  circum- 
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been  held  that  a  charge  of  fraud  may  be  based  on  fraudulent  rep- 
resentations, in  the  sale  of  a  bond  secured  by  mortgage,  that  the 
obligation  was  enforceable  for  its  face  value,  whereas  it  was  enforce- 
able for  only  a  part  thereof."  The  same  is  true  of  misrepresenta- 
tions in  the  sale  of  stock  as  to  the  nature  and  extent  of  the  busi- 
ness of  the  corporation,  its  assets,  or  other  matters  of  f  aCt  affecting 
the  value  of  the  stock."    And  the  purchaser  is  entitled  to  rely  on 


stance  in  the  disposition  of  sucii  an 
issue." 

83.  Miller  v.  Zeimer,  (Com.  PI. 
1883)  12  Daly  126,  17  Wlcly.  Dig. 
391. 

34.  Lefever  v.  Lefever,  (1864)  30 
N.  Y.  27;  Hubbell  v.  Meigs,  (1872) 
50  N.  Y.  480,  reversing  on  other 
grounds  4  Lans.  214;  Hawkins  t. 
Palmer,  (1874)  57  N.  Y.  664  mem.; 
Schwenk  v.  Naylor,  (1886)  102  N.  Y. 
683  mem.,  2  State  Rep.  477,  7  N.  E. 
788,  1  Silv.  App.  133,  reversing  50 
Super.  Ct.  57;  Townsend  v.  Felt- 
housen,  (1898)  156  N.  Y.  618,  51 
N.  E.  279,  affirming  90  Hun  89,  70 
State  Rep.  124,  35  N.  Y.  S.  538;  Rey- 
nolds V.  Leyden,  (Sup.  1899)  39  App. 
Div.  650  mem.,  57  N.  Y.  S.  210;  Chis- 
holm  V.  Eisenhuth,  (Sup.  1902)  69 
App.  Div.  134,  74  N.  Y.  S.  496;  Foote 
V.  Leary,  (Sup.  1905)  103  App.  Div. 
547,  93  N.  Y.  S.  169;  Keeler  v.  Dun- 
ham, (Sup.  1906)  114  App.  Div.  04, 
99  N.  Y.  S.  669,  37  Civ.  Pro.  158; 
Hawley  v.  Wicker,  (Sup.  1907)  117 
App.  Div.  638,  102  N.  Y.  S.  711; 
Stern  v.  Stern,  (Sup.  1907)  122  App. 
Div.  821,  107  N.  Y.  S.  900;  Lambert 
V.  Elmendorf,  (Sup.  1908)  124  App. 
Div.  758,  109  N.  Y.  S.  574;  Gaylord 
V.  Brown  (No.  1),  (Sup.  1908)  128 
App.  Div.  340,  112  N.  Y.  S.  745; 
Gaylord  v.  Brown  (No.  2),  (Sup. 
1908)  128  App.  Div.  343,  112  N.  Y. 
S.  748;  Fredricks  v.  Kreuder,  (Sup. 
1910)  137  App.  Div.  325,  121  N.  Y.  S. 
1001;  Canadian  Agency  t.  Assets 
Realization  Co.,  (Sup.  1914)  166 
App.  Div.  96,  150  N.  Y.  S.  758; 
Churchill  v.  St.  George  Develc^ment 
Co.,  (Sup.  1916)  174  App.  Div.  1, 
160  N.  Y.  S.  357;  Niles  v.  Yoakum, 
(Sup.  1917)    179  App.  Div,  75,  166 


N.  Y.  S.  94;  Cross  v.  Sackett, 
(Super.  Ct.  O.  T.  1858)  6  Abb.  Pr. 
247,  15  Super.  Ct.  617,  16  How. 
Pr.  62;  Johnson  v.  Hathorn,  (App. 
1866)  2  Keyes  476,  2  Abb.  App.  Dec 
465  (misrepresenting  stock  as  fully 
paid  up) ;  Newbery  v.  Garland,  (Sup. 
1860)  31  Barb.  121;  Yates  t.  Alden, 
(Sup.  1863)  41  Barb.  172;  Barber  v. 
Morgan,  (Sup.  1867)  51  Barb.  116; 
'Mason  v.  Raplee,  (Sup.  1869)  «d 
Barb.  180;  Carr  v.  Schermerhorn, 
(Sup.  1870)  3  Lans.  189;  Merchants' 
Nat.  Bank  v.  Tracy,  (Sup.  1894)  77 
Hun  443,  60  State  Rep.  650,  29  N.  Y. 
S.  77,  aflSrmed  150  N.  Y.  565  mem., 
44  N.  E.  1120  (misrepresentation  as 
to  the  capital  and  character  of  the 
business  of  the  corporation) ;  Yeo- 
mans  v.  Bell,  (Sup.  1894)  79  Hun 
215,  61  State  Rep.  399,  29  N.  Y.  S. 
602,  reversed  on  other  grounds  151 
N.  Y.  230,  45  N.  E.  552;  Mason  v. 
Corbin,  (Sup.  1895)  88  Hun  640,  68 
State  Rep.  707,  34  N.  Y.  S.  773;  Ma- 
honey  V.  O'Neill,  (City  Ct.  G.  T. 
1899)  28  Misc.  437,  59  N.  Y.  S.  378, 
reversed  on  other  grounds  29  Misc. 
619,  61  N.  Y.  S.  69;  Keeler  v.  Sea- 
man, (Sup.  Sp.  T.  1905)  47  Misc. 
292,  95  N.  Y.  S.  920;  Harlow  v. 
Haines,  (Sup.  Sp.  T.  1909)  63  Misc. 
98,  116  N.  Y.  S.  449,  affirmed  13« 
App.  Div.  938  mem.,  121  N.  Y.  S. 
1134;  Stirrup  v.  Trafton,  (Sup.  Sp. 
T.  1912)  77  Misc.  473,  136  N.  Y.  S. 
1052. 

In  Niles  v.  Yoakum,  (Sup.  1917) 
179  App.  Div.  75,  166  N.  Y.  S.  94, 
where  a  charge  of  fraud  was  based 
on  misrepresentations  as  to  the  assets 
of  the  corporation,  portions  of  the 
complaint  stricken  out  related  to  the 
fraudulent  concealment  of  the  facts 
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representations  as  to  the  financial  condition  of  the  corporation, 
though  he  could,  by  an  examination  of  its  books,  have  ascertained 
its  actnal  condition.  The  failure  to  make  such  an  examination  is 
not  negligence  depriving  him  of  the  right  to  relief."  The  right 
of  the  buyer  to  sue  for  damages  is  not  affected  by  the  fact  that, 
after  knowledge  of  the  fraud,  he  retains  the  stock  and  becomes  an 
officer  or  employee  of  the  corporation."*  In  the  sale  of  a  note,  the 
fact  that  the  seller  indorses  it  does  not  affect  his  liability  in  tort 
for  misrepresentations  as  to  the  financial  condition  of  the  maker 
or  other  parties  liable  for  its  payment,  if,  ia  fact,  the  buyer  relied 
on  such  representations  and  not  solely  on  the  seller's  indorsement." 
In.  case  of  a  sale  of  stock,  the  fact  that  the  buyer  is  a  director  of 
the  corporation  does  not,  as  a  matter  of  law,  charge  him  with 
notice  of  the  actual  condition  of  the  corporation,  and  consequently 
with  knowledge  of  the  falsity  of  the  representations.**  If  the  repre- 
sentation as  to  the  character  of  a  chose  in  action  is  made  in  good 
faith,  a  charge  of  fraud  cannot  be  based  thereon  as  a  basis  for  an 
action  for  damages." 


pertaining  to  the  purchase  of  rolling 
stock,  railroad  materials  and  sup- 
plies at  prices  in  excess  of  the  mar- 
ket price  and  the  true  value  thereof, 
by  means  of  which  the  defendants 
withdrew  from  the  coinpany  secret 
profits,  bonuses  and  commissions; 
also  the  purchase  at  prices  largely 
in  excess  of  the  cost  or  true  value 
thereof  of  properties  and  securities 
and  branch  lines  of  the  railroad 
which  had  been  purchased,  con- 
structed or  procured  to  be  con- 
stmcted  by  the  defendants  or  some 
of  them,  and  the  advance  by  the  rail- 
road company  of  large  sums  of 
VBLoney,  obtained  by  it  from  the  sale 
of  its  bonds  and  securities  at  large 
discounts  below  the  face  value 
thereof,  made  to  aid  in  the  construc- 
tion of  lines  of  railroad  in  which 
said  company  had  no  ownership,  but 
which  were  sold  to  it  at  large  profits, 
and  in  these  profits  made  by  the  de- 
fendants they  all  shared;  and  these 
various  purchases  were  carried  into 
the  annual  rep(^  at  their  false  and 
fraudulent  value,  the  true  cost  and 
value  thereof  being  concealed,  whereby 


the  assets  were  given  an  excessive 
valuation.  This  was  held  to  consti- 
tute false  and  fraudulent  representa- 
tions, which,  if  proved  by  the  plain- 
tiff to  be  aa  inducing  cause  of  his 
purchase  of  stock,  would  entitle  him 
to  recover;  and  as  there  were  no 
other  allegations  of  the  complaint 
under  which  the  proof  of  these  facts 
would  be  admdssdble,  it  was  held 
error  to  strike  out  such  portions  of 
the  complaint. 

36.  Yeomans  v.  Bell,  (Sup.  1894) 
79  Hun  216,  61  State  Rep.  399,  29 
N.  Y.  8.  502,  reversed  on  other 
grounds  151  N.  Y.  230,  45  N.  E.  552. 

36.  Mason  v.  Corbin,  (Sup.  1895) 
88  Hun  540,  68  State  Rep.  707,  34 
N.  Y.  S.  773;  Mahoney  v.  O'Neill, 
(City  Ct.  G.  T.  1899)  28  Misc.  437, 
59  N.  Y.  S.  378,  reversed  on  other 
grounds  29  Misc.  619,  61  N.  Y.  S.  69. 

87.  Barrett  v.  Western,  (Sup. 
1870)    66  Barb.  205. 

33.  Lefever  v.  Lefever,  (1864)  30 
N.  Y.  27. 

39.  Oberlander  v.  Spiess,  (1871)  45 
N.  Y.  175. 
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§  197.  Character  and  Conditioii  of  Land  Sold  or  Leased  Gen- 
erally.—  The  view  has  been  taken,  where  the  land  sold  or  leased 
is  easily  accessible,  that  it  is  the  duty  of  the  purchaser  or  lessee 
to  inspect  it  and  that  he  is  not  justified  in  relying  on  statements 
by  the  vendor  as  to  its  visible  characteristics,  and  that  therefore 
the  purchaser  or  lessee  cannot  base  a  charge  of  fraud  on  such 
statements/"  "  Representations  of  a  grantor,"  says  Dykman,  J., 
"  which  will  entitle  a  grantee  to  relief  in  equity  must  be  of  such 
a  character  that  the  purchaser  has  no  means  of  discovering  their 
falsity.  In  fact,  it  has  come  to  be  a  legal  maxim  that  knowledge 
will  be  imputed  to  him  who  is  able  to  inquire  into  a  known  thing. 
A  court  of  equity  will  refuse  its  aid  to  those  who,  by  their  own 
negligence,  have  incurred  the  loss  or  suffered  inconvenience.  If  a 
party  does  not  avail  himself  of  the  knowledge  within  his  reach, 
he  will  never  be  entitled  to  the  aid  of  equity.""  And  where  it 
was  sought  to  charge  a  vendor  with  fraud  on  account  of  a  repre- 
sentation as  to  the  nonexistence  of  noxious  weeds  on  the  farm 
sold,  relief  has  been  denied,  the  purchaser  having  examined  the 
land,  because  he  could  readily  have  discovered  the  existence  of 
such  weeds  if  on  his  inspection  he  had  used  even  slight  care.** 
As  a  general  rule,  however,  it  is  recognized  that  a  charge  of  fraud 
may  be  based  on  misrepresentations  by  a  vendor  or  lessor  as  to 
the  character  or  condition  of  the  land,"  and  this  is  especially  true 
where  the  land  is  situated  at  a  distance  or  the  condition  is  not 
subject  to  discovery  on  a  reasonable  inspection  by  the  purchaser 
or  lessee ;  **  such,  for  instance,  in  case  of  a  lease  of  a  house,  as  a 

40.  Long  V.  Warren,  (1877)  6»  (Sup.  App.  T.  1912)  137  N.  Y.  S. 
N.   Y.  426;    De  Milt  v.  Hill,    (Sup.       787. 

1895)    89  Hun  56,  69  State  Rep.  4,  44.  Bennett  v.  Judson,   (1860)    21 

34  N.  Y.  S.  1060;  Creamer  v.  Pesh-  N.   Y.   238;    Hammond   v.    Pennock, 

kin,    (Sup.  App.  T.    1913)    81    Misc.  (1874)  61  N.  Y.  145;  Oliver  v.  Bcn- 

167,  142  N.  Y.  S.  333;  Schermerhorn  nett,    (1875)    65    N.    Y.    559   mem.; 

V.  Oouge,  (Sup.  Sp.  T.  1861)  13  Abb.  Scbumaker   v.    Mather,    (1892)     133 

Pr.  315i  N.  Y.  590  mem.,  4  Silv.  App.  224,  44 

41.  De  Milt  V.  Hill,  (Sup.  189fit)  State  Rep.  754,  30  N.  E.  755,  affirm- 
89  Hun  56,  69  State  Rep.  4,  34  N.  Y.  ing  38  State  Rep.  542, 14  N.  Y.  S.  411 ; 
S.  1060.  Daiker  v.  Strelinger,  (Sup.  1898)   28 

48.  Long   V.    Warren,    (1877)    68  App.  Div.  220,  50  N.  Y.  S.  1074 ;  Van 

N.   Y.   426;   Vandewalker  v.   Osmer,  Epps  v.  Harrison,  (Sup.  1943)  5  Hill 

(Sup.   1873)    1  Thomp.  &  C.  50,  65  63;    Du   Flon   v.   Powers,    (City   Ct. 

Barb.  556,  appeal  dismissed  56  N.  Y.  Sp.  T.  1873)   14  App.  Pr.  N.  S.  391. 

658.  See    also    White    v.    Loudon,    (Sup. 

43.  Ash  V.  Meeks,  (Sup.  1909)   134  1895)    90   Hun   218,   70   State   Rep. 

App.    Div.    154,    118   N.   Y.   S.   821;  913,  36  N.  Y.  S.   1135. 

Hatasatach    Realty    Co.    v.    Gulick,  In   Van   Epps  v.   Harrison,    (Sup. 
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representation  by  a  lessor  as  to  the  capacity  of  the  heating  appa- 
ratus,* or,  in  case  of  a  sale  of  land,  a  representation  as  to  the 
number  of  cattle  and  other  domestic  animals  which  the  vendor 
was  running  on  a  farm,  as  this  is  a  material  representation  of  a 
matter  of  fact  in  relation  to  the  quality  and  value  of  the  land,  and 
peculiarly  within  the  knowledge  of  the  vendor."  So  a  charge  of 
fraud  has  been  sustained  where  the  contract  of  sale  was  made  in 
this  state  and  the  land,  situated  in  an  inaccessible  part  of  Michi- 
gan, was  falsely  represented  as  being  dry  land,  well  covered  with 
timber,  and  crossed  by  a  river  or  stream  over  which  the  timber 
could  be  floated."    In  case  of  a  lease  a  charge  of  fraud  has  been 


1843)  5  Hill  63,  where  a  purchase 
was  made  in  New  York  of  land  lo- 
cated near  Albany,  Bron»on,  J.,  said: 
"It  will  seem  marvelous,  if  not 
wholly  incredible,  to  those  who  did 
not  live  in  the  years  eighteen  hun- 
dred thirty-five  and  six,  that  men 
should  purchase  lands  lying  within 
ten  hours'  ride  of  their  residence 
and  agree  to  pay  $32,000,  without 
ever  having  taken  the  trouble  to 
look  at  the  property  either  in  person 
or  by  an  agent.  But  farms  lying  in 
the  vicinity  of  cities  and  villages 
were  then  so  much  in  demand  for 
the  building  of  new  towns,  that  many 
persons  thought  it  best  not  to  hazard 
the  loss  of  a  bargain  by  stopping  to 
look  or  inquire,  when  they  could 
purchase  at  a  thousand  dollars  per 
acre.  They  might  better  lose  the 
little  sum  of  $32,000  than  be  absent 
one  whole  day  from  Wall  street,  and 
thus  misa  the  poseible  chance  of  pur- 
chasing the  site  of  some  other  pros- 
pective city  of  much  greater  magni- 
tude. Wonderful  aa  it  may  seem  to 
the  next  generation,  such  things  did 
happen;  and  in  this  case  the  defend- 
ant offered  to  prove  that  he  knew 
nothing  about  the  land,  except  that 
it  lay  on  the  opposite  side  of  the 
river  from  the  city  of  Albany.  He 
trusted  to  the  representations  of  the 
plaintiff  in  relation  to  the  condition 
of  the  property,  and  the  only  ques- 
tion is  whether  the  defendant  must 
charge  the  loss  upon  his  own  folly 
and  the  madness  of  the  times,  or 
whether  the  plaintiff  has  done  such 


a  wrong  as  may  be  redressed  by  ac- 
tion. The  credulity  of  the  defend- 
ant furnishes  but  a  poor  excuse  for 
the  falsehood  and  fraud  of  the  plain- 
tiff, and  the  latter  will  have  no  just 
ground  for  complaint  if  he  is  held 
responsible  for  his  misconduct.  lam 
not  entirely  without  apprehension 
that  some  bad  consequences  may  re- 
sult from  giving  an  action  against 
the  vendor  for  misrepresentations 
concerning  the  quality  or  condition 
of  the  land  he  sells.  Common  pru- 
dence requires  that  the  vendee  should 
ascertain  the  truth  of  such  assertions 
before  he  acts.  But  I  am  unable  to 
distinguish  this  case  from  Sanford 
v.  Handy,  23  Wend.  260.  There  the 
alleged  misrepresentation  related  to 
the  location  of  the  land.  Here  the 
false  representation  related  to  the 
condition  of  the  property,  or  the 
practicability  of  using  it  for  building 
purposes  with  little  or  no  expense." 

45.  Pryor  v.  Foster,  (1801)  130 
N.  Y.  171,  41  State  Rep.  320,  29 
N.  E.  125,  affirming  24  State  Rep. 
917,  7  N.  Y.  S.  4,  which  affirms  de- 
cision on  prior  appeal  17  State  Rep. 
472,  1  N.  Y.  S.  774;  Ash  v.  Meeks, 
(Sup.  1909)  134  App.  Div.  154,  118 
N.  Y.  S.  821. 

M.  Schumaker  v.  Mather,  (1892) 
133  N.  Y.  590  mem.,  44  SUte  Rep. 
754,  30  N.  E.  755,  4  Silv.  App.  224, 
affirming  38  State  Rep.  542,  14  N.  Y. 
S.  411. 

47.  Hammond  v.  Pennock,  (1874) 
61  N.  Y.  145,  affirming  5  Lans.  358. 
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sustained  on  a  representation  that  certain  repairs,  contemplated 
in  the  prior  negotiations,  had  been  made."  Where  a  lot  sold  is  situ- 
ated in  a  new  residential  development,  a  representation  as  to 
improvements  being  made,  at  the  time,  for  the  general  benefit  of 
the  development,  is  one  as  to  existing  facts/*  Where  a  written 
description  of  farm  land,  situated  at  a  distance,  grossly  misrepre- 
sents its  general  character  and  the  improvements  thereon,  the  fact 
that  it  concludes  with  the  words  "  examine  for  yourself  and  find 
out  the  particulars  and  value  of  the  farm  "  has  been  considered 
as  a  mere  device  to  cover  up  the  fraud,  and  ineffectual  to  relieve 
the  seller  from  liability.'" 

§  198.  Identity,  Location  or  Acxe&ge. — ^A  charge  of  fraud  may 
be  based  on  a  representation  as  to  the  identity  or  location  of 
land  sold,°^  also  on  its  territorial  extent  or  limits,'*  and  if  a  vendor 
represents  that  a  fixed  monument  marks  the  boundary  of  the  land, 
a  charge  of  fraud  may  be  based  thereon  though  the  conveyance 
does  not  refer  to  the  monument  as  marking  the  boundary."  Fraud 
may- also  be  based  on  a  representation  as  to  acreage  or  quantity,^ 
and  in  such  a  case  it  is  immaterial  whether  the  sale  is  in  gross  or 
by  the  acre.'*  It  is  also  immaterial  that  the  purchaser  could  have 
ascertained  by  a  survey  or  other  investigation  the  boundaries  or 
acreage.'*  If  the  vendor  does  not  assume  to  have  any  actual  and 
positive  knowledge  as  to  the  acreage  of  the  land,  and  correctly 
points  out  its  boundaries,  and  gives  the  source  of  his  information, 

48.  Ash  V.  Meeks,  (Sup.  1909)  134  N.  Y.  305,  4  How.  Pr.  447,  affirming 
App.  Div.  154,  118  N.  Y.  S.  821.  4  Denio  554;  Clark  v.  Baird,  (1853) 

49.  Sicklick  v.  Interurban  Home  9  N.  Y.  183,  1  Seld.  Notes  187,  di»- 
Co.,  (Sup.  App.  T.  1909)  lift  N.  Y.  approving  as  to  this  7  Barb.  64;  King 
S.  553.  V.    Knapp,    (1875)    59    N.    Y.    462; 

60.  I>u  Floa  V.  Powers,  (City  Ct.  Beardsley  v.  Duntley,  (1877)  69  N.  Y. 
8p.  T.  1873)  U  Abb.  Pr.  N.  S.  391.  577;  Krumm  v.  Beach,  (1884)  96 
See  also  Scarsdale  Pub.  Co.  V.  Carter,  N.  Y.  398,  affirming  26  Hun  293; 
(Sup.  App.  T.  1909)  63  Misc.  271,  Allaire  v.  Whitney,  (Sup.  1841)  1 
lie  N.  y.  S.  731.  Hill  484;  Tyler  v.  Guy,  (Sup.  G.  T. 

61.  Goodman     v.     Laborn,      (Sup.  1886)  24  VNTcly.  Dig.  39. 

1896)   U  App.  Div.  617,  42  N.  Y.  S.  53.  Clark  v.  Baird,  (1863)  9  N.  Y. 

166,  76  State  Rep.  166;   Sandford  v.  183,  1  Seld.  Notes  187. 

Handy,    (Sup.   1840)    23  Wend.  260;  64.  Thomas   v.    Beebe,    (1862)     25 

Scarsdale  Pub.  Co.  v.  Carter,    (Sup.  N.  Y.  244. 

App.    T.    1909)    63    Misc.    271,    116  65.  Thomas   v.   Beebe,    (1862)    26 

N.  Y.  S.  731;  Trumble  v.  Peck,  (Sup.  N.  Y.  244. 

G.  T.   1891)    35   Stat«   Rep.   529,    13  66.  Clark  v.  Baird,  (1863)  9  N.  Y. 

N.  Y.  S.  130.  183,  1  Seld.  Notes  187,  disapproving 

62.  Whitney  y.  Allaire,    (1848)    1  as  to  this  7  Barb.  64. 
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knowledge  on  his  part  of  the  falsity  of  his  representation  as  to  the 
acreage  is  necessary  to  establish  a  charge  of  fraud." 

Intent  to  Deceive  or  Defraud 
§  199.  In  General. —  The  intent  to  deceive  or  defraud  is  said 
to  be  an  essential  element  in  a  charge  of  fraud.^'  Every  person, 
however,  must  be  deemed  to  have  intended  the  natural  and  inevi- 
table consequences  of  his  acts;  and  where  his  acts  are  voluntary, 
and  necessarily  operate  to  defraud  others,  he  must  be  deemed  to 
have  intended  the  fraud."     Where  an  insolvent  buyer  secures 


57.  Tyler  v.  Guy,  (Sup.  G.  T.  1885) 
21  Wkly.  Dig.  66. 

68.  Meyer  v.  Amidon,  (1871)  45 
N.  Y.  169;  Stitt  V.  Little,  (1875)  63 
K.  Y.  427;  Hacullar  v.  McKinley, 
(1885)  99  X.  Y.  353,  2  N.  E.  9;  Gray 
v.  Richmond  Bicycle  Co.,  (1901)  167 
N.  Y.  348,  359,  60  N.  E.  663;  Robin- 
son V.  Vaughan,  (Sup.  1900)  49  App. 
Div.  170,  63  N.  Y.  S.  197;  Powell  v. 
F.  C.  Linde  Co.,  (Sup.  1901)  58  App. 
DiT.  261,  68  N.  Y.  S.  1070,  affirmed 
171  N.  Y.  675  mem.,  64  N.  E.  1125; 
Kingsland  ▼.  Haines,  (Sup.  1901)  62 
App.  Div.  146,  70  N.  Y.  S.  873;  Gros- 
jean  v.  Galloway,  (Sup.  1903)  82  App. 
Div.  380,  81  N.  Y.  S.  871 ;  Inderlied 
V.  Honeywell,  (Sup.  1903)  88  App. 
OiT.  144*,  84  If.  Y.  S.  333;  Zagarino 
▼.  Kurzrok,  (Sup.  1909)  135  App. 
Div.  763,  119  N.  Y.  S.  907;  Potts  v. 
Lambie,  (Sup.  1913)  157  App.  Div. 
800,  142  N.  Y.  S.  795;  Magee  v.  Fish, 
(Sup.  1916)  175  App.  Div.  125,  161 
N.  Y.  S.  1057;  Young  v.  Covell,  (Sup. 
1811)  8  Johns.  23;  Van  Alstyne  v. 
Crane,  (Sup.  1874)  4  Thomp.  &  C. 
113,  1  Hun  537;  Wakeman  v.  Dalley, 
(Sup.  1865)  44  Barb.  498,  affirmed 
51  N.  Y.  27;  Weed  v.  Case,  (Sup. 
1869)  55  Barb.  534;  Robinson  v. 
Flint,  (Sup.  1870)  58  Barb.  100; 
Enright  v.  Fellheimer,  (Sup.  Tr.  T. 
1898)  25  Misc.  664,  56  N.  Y.  S.  366; 
Scarsdale  Pub.  Co.  v.  Carter,  (Sup. 
.\pp  T.  1909)  63  Misc.  271,  275,  116 
N.  Y.  S.  731;  Sadallah  v.  Mandour, 
(Sup.  App.  T.  1906)  94  ST.  Y.  S.  562; 
Fox  V.  Trigger,  (Sup.  App.  T.  1910) 


126  N.  Y.  S.  78;  L.  D.  Powell  Ck).  v. 
Bernstein,  (Sup.  App.  T.  1917)  164 
N.  Y.  S.  795;  Hudson  P.  Rose  Co.  v. 
Goodale,  (Sup.  App.  T.  1918)  169 
N.  Y.  8.  446;  Cullen  v.  Hernz,  (Sup. 
G.  T.  1888)  13  State  Rep.  333;  Roths- 
child v.  Porter,  (City  Ct.  G.  T.  1892) 
46  State  Rep.  262,  19  N.  Y.  S.  177; 
Livingston  v.  Keech,  (Super.  Ct. 
1872)  34  Super.  Ct.  547;  Nelson  v. 
Luling,  (Super.  Ct.  1873)  36  Super. 
Ct.  544,  46  How.  Pr.  355,  affirmed 
62  N.  Y.  645;  Hilsen  v.  Libby, 
(Super.  Ct.  1878)  44  Super.  Ct.  12; 
Lawrence  v.  Foxwell,  (Super.  Ct. 
1883)  49  Super.  Ct.  273,  4  Civ.  Pra 
340;  Brown  v.  Ashbough,  (Sup.  Sp, 
T.  1870)  40  How.  Pr.  226;  Brick  v. 
Fowler,  (Sup.  G.  T.  1881)  12  Wkly. 
Dig.  310;  Roome  v.  Riley,  (Sup.  G.  T. 
1881)  13  Wkly.  Dig.  459;  Sibley  v. 
Hastings,  (Sup.  G.  T.  1883)  16 
Wkly.  Dig.  335;  Whitmore  v.  Patter- 
son, (App.  1883)  16  ^Vkly.  Dig.  544. 
69.  Coursey  v.  Morton,  (1892)  132 
N.  Y.  556,  43  State  Rep.  673,  30  N".  E. 
231,  4  Silv.  App.  112;  Mills  v.  Brill, 
(Sup.  1905)  105  App.  Div.  389,  94 
N.  Y.  S.  163;  Frisbee  v.  Fitzsimons, 
(Sup.  1875)  3  Hun  674;  Meyer  v. 
Amidon,  (Sup.  1881)  23  Hun  553; 
Trankla  v.  McLean,  (Sup.  App.  T. 
1806)  18  Misc.  221,  76  State  Rep. 
796,  41  N.  Y.  S.  385;  Habeeb  v.  Daas, 
(Sup.  Tr.  T.  1920)  111  Misc.  437, 
181  N.  Y.  S.  392;  Dykers  v.  Wood- 
ward, (Sup.  Sp.  T.  1852)  7  How.  Pr. 
313. 
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credit  by  a  faise  representation  as  to  his  financial  condition  the 
fact  that  he  in  good  faith  intends  to  and  thinks  he  will  be  able 
to  pay  for  the  goods,  and  in  this  sense  has  no  intent  to  defraud 
the  seller,  will  not  relieve  him  of  liability  to  a  charge  of  fraud 
based  on  the  false  representations.**  That  a  person,  in  violation 
of  statute,  transacts  business  in  a  firm  name,  does  not  necessarily 
bhow  an  intent  to  deceive,  so  as  to  enable  another  person,  who  sells 
goods  to  him,  to  base  a  charge  of  fraud  on  such  f act.*^  A  corpo- 
ration may  in  a  legal  sense  be  guilty  of  a  fraud.  As  a  mere  legal 
entity  it  can  have  no  will  and  cannot  act  at  all,  but  in  its  relations 
to  the  public  it  is  represented  by  its  officers  and  agents,  and  their 
fraud  in  the  course  of  the  corporate  dealings  is,  in  law,  the  fraud  of 
the  corporation."  In  equity  it  has  frequently  been  held  that  a  mis- 
representation or  suppression  of  a  material  fact  may  authorize 
relief  by  way  of  rescission  though  there  was  no  intent  to  defraud.** 


60.  Pier  v.  Doheny,  (Sup.  1904)  93 
App.  Div.  1,  9,  86  N.  Y.  S.  971;  Fitch- 
ard  T.  Doheny,  (Sup.  1904)  93  App. 
Div.  9,  86  N.  Y.  S.  964;  Mills  v.  Brill, 
(Sup.  1905)  105  App.  Div.  389,  94 
N.  Y.  S.  163.  See  supra,  section  188, 
as  to  representations  in  case  of  sales 
on  credit  as  to  the  buyer's  financial 
condition  generally. 

In  Fitchard  V.  Doheny,  (Sup.  1904) 
93  App.  Div.  9,  12,  86  N.  Y.  S.  964, 
Williams,  J.,  said:  "In  the  face  of 
these  well-established  facts  the  ref- 
eree found  that  6.,  when  he  made  the 
statements,  did  not  intend  to  deceive 
or  defraud  the  plaintiff.  The  idea  of 
the  referee,  in  making  such  a  find- 
ing, is  apparent  from  a  subsequent 
finding  that  G.  did  not  intend  to  ac- 
quire or  obtain  possession  of  the  hops 
without  paying  for  them  when  the 
term  of  credit  expired,  and  he  then 
had  reasonable  grounds  to  believe  that 
the  hx»ps  would  be  paid  for.  That  is, 
there  was  no  intent  to  defraud  or 
deceive,  because  he  believed  upon  rea- 
Fonable  grounds  that  the  hops  would 
be  paid  for  when  the  term  of  credit 
expired.  There  can  be  no  doubt  that 
he  made  the  false  statements  for  the 
purpose  of  securing  the  ninety  days' 
credit  instead  of  paying  cash  for  the 


hope,  and  that  the  plaintiff  was  in- 
duced to  part  with  her  property  on 
credit  in  reliance  upon  the  truth  of 
such  statements.  It  follows,  there- 
fore, as  a  matter  of  course  that  G. 
intended  to  and  did  deceive  the 
plaintiff  and  thereby  to  secure  the 
property  on  credit,  and  such  deceit 
resulted  in  damage  to  the  plaintiff  to 
the  extent  of  the  value  of  the  bops 
sold  and  delivered.  That  was  a 
fraud  upon  the  plaintiff  whether  G. 
believed  the  property  would  be  paid 
for  or  not" 

61.  Thompson  v.  Gray,  (Com.  PL 
1882)    U  Daly  183. 

68.  Cragie  v.  Hadley,  (1885)  00 
N.  Y.  131,  1  N.  E.  537. 

6S.  Belknap  v.  Sealey,  (1856)  14 
N.  Y.  143;  Hammond  v.  Pennock, 
(1874)  61  N.  Y.  145,  affirming  6 
Lans.  358;  Dayton  v.  American  Steel 
Barge  Co.,  (Sup.  1002)  76  App.  Div. 
454,  79  N.  Y.  S.  1130,  affirming  36 
Misc.  223,  73  N.  Y.  S.  316;  Knapp 
V.  Fowler,  (Sup.  1883)  30  Hun  612, 
516,  18  Wkly.  Dig.  230;  Weller  v. 
Bartlett,  (Sup.  Sp.  T.  1894)  79  State 
Rep.  626,  45  N.  Y.  S.  626;  Dale  v. 
Roosevelt,  (Chan.  Ct.  1821)  6  Johns. 
Ch.  174,  affirmed  2  Cow.  129. 
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§  200.  Pleading  and  Proof  of  Inteiit. — The  intent  to  deceive 
or  defraud  must  be  alleged  in  the  pleading.**  While  it  is  the 
better  practice  to  allege  expressly  that  the  false  representations 
were  made  with  intent  to  deceive,  it  has  been  held  that  if  the  facts 
alleged  show  an  intent  to  deceive  it  is  not  necessary  that  the  pleader 
should  so  define  and  characterize  them."  Thus  where,  in  case  of 
a  sale  on  credit,  relief  by  way  of  rescission  is  sought,  an  allegation 
that  false  reports  to  a  mercantile  agency  of  his  financial  condition 
were  made  by  the  buyer  with  intent  to  obtain  credit  and  induce 
merchants  and  others  to  sell  goods  to  him,  when  he  knew  the 
reports  to  be  false,  has  been  held  sufficient  to  allege  the  intent  to 
deceive.** 

It  is  also  essential  that  the  intent  be  proved,  and  it  cannot,  as 
a  general  rule,  be  inferred  merely  from  the  falsity  of  the  repre- 
sentation.*^   Thus  where  the  plaintiff  took  a  lease  from  the  defend- 


64.  Dubois  v.  Hennaiice,  (1874)  6« 
N.  Y.  673,  a£arming  1  Thomp.  &  O. 
293;  Walah  v.  Hyatt,  (Sup.  1902)  74 
App.  Div.  20,  77  N.  Y.  S.  8,  affirmed 
176  N.  Y.  550  mem.,  68  N.  E.  1125; 
iBderlied  v.  Honeywell,  (Sup.  1903)  88 
App.  Div.  144,  84  N.  Y.  S,  333;  Bar- 
ber T.  Morgan,  (Sup.  1867)  61  Barb. 
116;  Sliields  v.  Clement  (Super.  Ct. 
G.  T.  1806)  12  Misc.  606,  67  State 
Rep.  370,  33  N.  Y.  S.  676;  Brown  v. 
Morrill,  (Sup.  App.  T.  1907)  66  Misc. 
224,  106  N.  Y.  S.  191 ;  Coyle  v.  Nies, 
(Sop.  G.  '1'.  1887)  6  State  Rep.  194, 
affirmed  120  K.  Y.  621  mem.,  23  N.  E. 
1152;  DriscoU  V.  Sanderson,  (Sup. 
G.  T.  1888)  16  State  Rep.  134;  King 
V.  Murphy,  (County  Ct.  1914)  151 
N.  Y.  8.  476;  Taylor  v.  Stem,  (Sup. 
App.  T.  1916)   159  N.  Y.  S.  787. 

Tlie  rule  that  one  who  makes  a 
representation  as  of  his  own  knowl- 
e<^  without  knowing  whether  it  is 
true  or  not,  may  be  charged  with 
fraud  (see  infra,  section  202)  is  ap- 
plicable only  to  the  question  of  the 
sufficiency  of  evidence  to  establish 
alleged  fraud.  When  a  party  assumes 
knowledge  of  a  material  fact,  and 
makes  a  statement  of  it  in  such  man- 
ner as  to  import  knowledge  of  its 
codstence  by  which  another  is  induced 

18 


to  rely  and  act  on  it,  he  may  be 
chargeable  with  fraud,  although 
ignorant  of  the  fact  so  represented, 
because  the  Intent  to  deceive  and  de- 
fraud is  imputable  to  him.  This  rests 
in  inference  as  matter  of  fact  and 
goes  in  support  of  a  charge  to  that 
effect.  But  such  inference  arising  on 
the  evidence  does  not  go  in  qualifica- 
tion of  the  necessity  to  allege,  in  some 
form,  such  intent  in  pleading.  Coyle 
V.  Nies,  (Sup.  G.  T.  1887)  6  State 
Rep.  194,  affirmed  120  N.  Y.  621  mem., 
23  N.  E.  1152. 

66.  Zabriskie  v.  Smith,  (1865)  13 
N.  Y.  322,  330;  Fredricks  v.  Kreuder, 
(Sup.  1910)  137  App.  Div.  325,  121 
N.  Y.  S.  1001;  Habeeb  v.  Daas,  (Sup. 
Tr.  T.  1920)  HI  Misc.  437,  181  N.  Y. 
S.  392. 

66.  Morrison  v.  Lewis,  (Super. 
1883)  49  Super.  Ct.  178,  4  Civ.  Pro. 
437.  See  infra,  section  214,  as  to 
representations  to  mercantile  agencies 
as  a  basis  of  a  charge  of  fraud. 

67.  Coffin  V.  HoIIister,  (1891)  124 
N.  Y.  644,  36  State  Rep.  271,  26  N.  E. 
812,  3  Silv.  App  400,  affirming  6 
Silv.  Sup.  172.  27  State  Rep.  637,  7 
N.  Y.  8.  734;  Buchall  v.  Higgins, 
(Sup.  1905)  109  App.  Div  607,  96 
N.  Y.   S.  241;   Ward  v.   Woodburn, 
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ant,  who  himself  held  only  a  leasehold  estate,  and  after  fitting  up 
the  premises  for  a  cafe  was  unable  to  procure  a  liquor  license 
because  the  owner  of  the  freehold  refused  his  consent,  it  was  held 
that  the  fact  that  the  defendant  told  the  plaintiff  at  their  first 
meeting  that  he  was  the  owner  of  the  premises  could  not  be  mad» 
the  basis  of  a  charge  of  fraud,  as  his  statement  was  in  a  sense  true 
and  so  related  to  the  negotiations  as  to  be  consistent  with  an 
honest  intent.**  If,  however,  a  false  representation  is  made  with 
knowledge  that  it  was  untrue,  an  intent  to  deceive  may  be  inferred 
by  the  jury  as  a  question  of  fact,**  but  such  intent  is  not  to  be 
inferred  as  a  matter  of  law."  "  The  intent  to  deceive,"  says 
Daniel,  J.,  ' '  may  very  well  be  inferred  from  the  fact  that  the  rep- 
resentations made  are  known  by  the  person  making  them  to  be 
false.  But  the  law  does  not  infer  that  to  have  been  the  intent  of 
the  party.  It  is  for  the  jury  to  determine  under  the  evidence 
whether  that  inference  is  legitimate  or  reasonably  well  supported 
in  the  case.  If  it  is,  then  it  is  the  duty  of  the  jury  to  infer  intent 
to  deceive. ' '  '"■  Where  a  referee  found  that  the  seller  of  stock  made 
repr-esentations  as  to  the  condition  of  the  corporation  knowing 
them  to  be  false,  and  with  the  intention  and  for  the  purpose  of 
inducing  the  plaintiff  to  purchase  the  stock,  this  was  held  in  effect 
a  finding  that  there  was  an  intent  to  deceive.'*  To  disprove  the 
intent  to  deceive,  the  defendant  may  testify  as  to  the  fact  of  his 
belief  in  the  truth  of  his  representations  and  his  want  of  intent 
to  deceive." 

Scienter  or  Knowledge  of  Falsity  of  Representation 

§  201.  In  General. — As  a  general  rule,  to  constitute  a  fraud 
which  will  give  rise  to  an  action  for  damages  the  misrepresenta- 

(Sup.   1858)    27   Barb.   346;    Fox  v.  87  N.  Y.  128.  13Wkly.  Dig.  448. 

Trigger,    (Sup.    App.    T.    1910)     128  71.  Cullen  v.   Hernz,    (Sup.   G.   T. 

N.  Y.  S.  78;  Nelson  v.  Luling,  (Super.  1888)    13    State   Rep.    333,    38«,    28 

1873)    3«   Super.   Ct.   544,   46  How.  Wlcly.  Dig.  128. 

Pr.  355,  affirmed  62  N.  Y.  645.  72.  Mason  v.  Corbin,  (Sup.  1805) 

68.  Za^arino  v.  Kurzrok,  (Sup.  88  Hun  640,  68  State  Rep.  707,  34 
1909)  135  App.  Div.  763,  119  N.  Y.  S.  N.  Y.  S.  773. 

907.  78.  Hubbell  v.  Meigs,   (Sup.  G.  T. 

69.  Redfernv.  Cornell,  (Sup.  1896)  1870)  4  Lans.  214,  228,  reversed  on 
6  App.  Div.  436,  39  N.  Y.  S.  656;  other  grounds  50  N.  Y.  480;  Barrett 
Meyers  v.  Rosenbaclc,  (City  Ct.  G.  T.  v.  Western,  (Sup.  1870)  66  Barb. 
1893)  5  Misc.  337,  55  State  Rep.  498,  205.  But  see  Ballard  v.  Lockwood, 
26  N.  Y.  S.  521.  (Com.  Pl.  1861)   1  Daly  158. 

70.  Salisbury  V.  Howe,  (App.  1881) 
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tion  must  have  been  made  with  knowledge  of  its  falsity.  If  it  was 
innocently  made,  without  an  intent  to  deceive  and  without,  any 
reasonable  grounds  for  believing  it  to  be  untrue,  it  does  not  con- 
stitute ground  for  such  an  action.^*    And  the  same  view  is  usually 


74.  Hubbard  r.  Briggs,   (1805)   31 
N.   Y.    SIS,   529;    Marsh  t.    Falker, 

(1869)  40  N.  Y.  502;  Chester  v. 
Comstock,  (1800)  40  N.  Y.  575, 
note;  Meyer  v.  Amidon,  (1871)  45 
K  Y.  109;  Oberlander  t.  Spiess, 
(1871)  45  N.  Y.  175;  Atkins  v.  El- 
well,  (1871)  45  N.  Y.  753,  700;  Do 
Graw  V.  Elmore,  (1872)  50  N.  Y.  1; 
Hubbell  V.  Meigs,  (1872)  60  N.  Y. 
480;  Wakeman  t.  Dalley,  (1872)  61 
N.  Y.  27,  afBrming  44  Barb.  498; 
Rosa  V.  Mather,  (1872)  51  N.  Y. 
106;  Lamb  v.  Eelsey,  (1873)  54 
N.  y.  045;  Stitt  V.  Little,  (1876) 
63  N.  Y.  427;  Duffany  v.  Ferguson, 

(1870)  66  K.  Y.  482,  reversing  5 
Hon  106,  decided  on  other  grounds; 
Salisbury  v.  Howe,  (1881)  87  N.  Y. 
128,  13  Wkly.  Dig.  448;  Mclntyre  v. 
Buell,  (1892)  132  N.  Y.  192,  43 
State  Rep.  715,  30  N.  E.  396;  Town- 
eend  v.  Felthousen,  (1898)  156  N.  Y. 
618,  623,  51  N.  E.  279;  Reno  v. 
Bull,  (1919)  226  N.  Y.  546,  124 
N.  E.  144,  reversing  179  App.  Div. 
891  mem.,  105  K.  Y.  S.  1109;  Com- 
stock  V.  Ames,  (1807)  3  Keyes  357, 
1  Abb..  App.  Dec.  411;  Unckles  t. 
Hentz,  (Sup.  1897)  19  App.  Div. 
165,  106,  45  N.  Y.  8.  894,  affirming 
18  Misc.  644,  77  State  Rep.  749,  43 
N.  Y.  8.  749;  Powell  v.  F.  C.  Linde 
Co.,  (Sup.  1901)  58  App.  Div.  261, 
68  N.  Y.  8.  1070^  affirmed  171  N.  Y. 
675  meuL,  64  N.  E.  1125;  Kingsland 
V.  Haines,  (Sup.  1901)  62  App.  Div. 
146,  70  K.  Y.  S.  873;  Bloomingdale 
V.  Southern  Nat.  Bank,  (Sup.  1901) 
63  App.  Div,  72,  71  N.  Y.  8.  306; 
Eccardt  v.  Eisenhauer,  (Sup.  1902) 
74  App.  Div.  35,  77  N.  Y.  8.  18; 
Inderlied  v.  Hon^rwell,  (Sup.  1903) 
88  App.  Div.  144,  84  N.  Y.  8.  333; 
W<xthington  v.  Herrmann,  (Sup. 
1903)  80  App.  Div.  627,  88  N.  Y.  S. 
76,  affirmed  ISO  N.  Y.  569  mem.,  73 
N.  E.  1134;  Bell  v.  James,  (Sup. 
1908)    128  App.  Div.  241,  112  N.  Y. 


8.  750,  affirmed  19S  N.  Y.  513  mem, 
92  N.  E.  1078;  Thayer  v.  Schley, 
(Sup.  1910)  137  App.  Div.  160,  121 
N.  Y.  8.  1004;  Willets  v.  Poor,  (Sup. 
1910)  141  App.  Div.  743,  120  N.  Y. 
8.  920;  Given  v.  Powell,  (Sup.  1911) 
145  App.  Div.  559,  129  N.  Y.  S.  809; 
Stolitzl^  v.  Linscheid,  (Sup.  1912) 
150  App.  Div.  253,  134  N.  Y.  8.  806; 
Potts  V.  Lambie,  (Sup.  1913)  157 
App.  Div.  800,  142  N.  Y.  8.  705; 
Allen-Kingston  Motor  Car  Co.  v. 
Consolidated  Nat.  Bank,  (Sup.  1014) 
102  App.  Div.  178,  147  N.  Y.  8.  251, 
affirmed  222  N.  Y.  023  mem.,  118 
N.  E.  1050;  Wood  V.  Dudley,   (Sup. 

1019)  188  App.  Div.  130,  170  N.  Y. 
S.   404;    Taylor  v.   Manning,    (Sup. 

1020)  190  App.  Div.  569,  170  N.  Y. 
S.  827;  Binnard  t.  Spring,  (Sup. 
1804)  42  Barb.  470;  Moore  v.  Koble, 
(Sup.  1807)  63  Barb.  425,  30  How. 
Pr.  385;  Weed  v.  Case,  (Sup.  1800) 
65  Barb.  534;  Robinson  v.  Flint, 
(1870)  58  Barb.  100;  Marshall  v. 
Fowler,  (Sup.  1870)  7  Hun  237 j 
Kountze  v.  Kennedy,  (Sup.  1873)  72 
Hun  311,  66  State  Rep.  353,  26  N. 
Y.  S.  682,  affirmed  147  N.  Y.  124,  09 
SUte  Rep.  388,  2  N.  Y.  Annot.  Cas. 
327,  41  N.  E.  414;  Thomas  v.  Snyder, 
(Sup.  1894)  77  Hub  366,  60  State 
Rep.  415,  28  N.  Y.  8.  877;  Hemen- 
way  V.  Keeler,  (Sup.  1895)  88  Hun 
405,  68  State  Rep.  819,  34  N.  Y.  S. 
808;  Lawton  v.  Goodrich,  (Sup.  O. 
T.  1889)  4  Silv.  Sup.  24,  28  SUte 
Rep.  25,  7  N.  Y.  S.  76;  Enright  v. 
Fellheimer,  (Sup.  Tr.  T.  1898)  25 
Misc.  664,  56  N.  Y.  8.  366;  Clover 
Farms  Co.  v.  Schubert,  (Sup.  App. 
T.  1905)  46  Misc.  434,  92  N.  Y.  8. 
260;  Cowan  v.  Ganung,  (County  Ct. 
1908)  58  Misc.  141,  110  N.  Y.  8. 
470;  Matter  of  Cushman,  (Surr.  Ct. 
1016)  95  Misc.  9,  160  N.  Y.  S.  661 ; 
King  v.  Murphy,  (County  Ct.  1914) 
161  N.  Y.  S.  476;  B.  &  W.  Bldg.  Co. 
v.  Commonwealth  Sav.  Bank,   (Sup. 
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taken  where  the  relief  sought  is  by  way  of  rescission  or  in  defense 
to  the  enforcement  of  an  executory  contract.'*  Thus  if  a  merchant 
makes  an  innocent  misstatement  as  to  his  financial  standing,  and 
in  reliance  thereon  a  sale  on  credit  is  made,  this  is  not  a  fraud 
giving  the  seller  the  right  to  avoid  the  sale.'*  And  where  a  charge 
of  fraud  is  based  on  a  misrepresentation  as  to  the  value  of  cor- 
porate securities,  evidence  that  the  person  making  the  representa- 
tion had  made  an  investigation  of  the  affairs  of  the  corporation 
or  inquiries  as  to  the  value  of  the  securities,  and  from  the  informa- 
tion thus  received  believed  the  securities  to  be  good,  should  be 
admitted.''  In  case  of  representations  by  a  director  of  a  corpora- 
tion as  to  its  financial  condition,  knowledge  of  all  its  affairs  can- 
not be  imputed  to  him  for  the  purpose  of  charging  him  with 


App.  T.  1917)  164  N.  Y.  S.  666; 
Hudson  P.  Rose  Ca  v.  Ooodale, 
(Sup.  App.  T.  191»)  169  K.  Y.  S. 
446;  Oliver  Typewriter  Co.  v.  East- 
man Pub.  Co.,  (Sup.  App.  T.  1918) 
169  N.  Y.  S.  1029;  Porter  t.  Thoens, 
(Sup.  App.  T.  1920)  180  N.  Y.  S. 
733;  Livingston  v.  Keech,  (1872)  34 
Super.  Ct.  547;  Stevens  v.  New  York, 
(Super.  Ct.  1880)  46  Super.  Ct.  274; 
Lawrence  v.  Foxwell,  (Super.  1883) 
49  Super.  Ct.  273,  4  Civ.  Pro.  351; 
Tockerson  v.  Chapin,  (Super.  Ct. 
1886)  52  Super.  Ct.  16;  Ryan  v. 
Manufacturers',  etc..  Bank,  (Com. 
PI.  1880)  9  Daly  308;  Marshall  v. 
Gray,  (Sup.  G.  T.  1870)  39  How. 
Pr.  172,  57  Barb.  414;  Brown  v. 
Ashbough,  (Sup.  Sp.  T.  1870)  40 
Pow.  Pr.  226;  Doty  v.  Campbell, 
(County  Ct.  1884)  1  How.  Pr.  N.  S. 
101;  Wataon  v.  Smith,  (Sup.  G.  T. 
1883)  16  Wkly.  Dig.  358,  affirmed 
100  N.  Y.  612  mem.;  Oossler  v.  Liss- 
berger,  (Sup.  G.  T.  1884)  19  Wkly. 
Dig.  291. 

76.  Daly  v.  Wise,  (1892)  132  N.  Y. 
306,  44  State  Rep.  422,  30  N.  E.  837; 
Schmalte  v.  Weed,  (Sup.  1901)  67 
App.  Div.  245,  69  N.  Y.  S.  212;  L.  D. 
Garret  Co.  v.  Astor,  (Sup.  1902)  67 
App.  Div.  595,  73  N.  Y.  S.  966;  Spier 
V.  Hyde,  (Sup.  1903)  78  App.  Div. 
151,  79  N.  Y.  S.  699;  L.  D.  Garrett 
Co.    V.    Appleton,    (Sup.    1905)     101 


App.  Div.  507,  92  N.  Y.  S.  136, 
affirmed  184  N.  Y.  557,  76  N.  E. 
1099;  Baylis  v.  Clark,  (Sup.  1906) 
116  App.  Div.  33,  100  N.  Y.  S.  586; 
Rothstein  v.  Isaac,  (Sup.  1908)  124 
App.  Div.  133,  lOS  N.  Y.  S.  896; 
Schoepf  v.  Bender,  (Sup.  1911)  147 
App.  Div.  894,  131  N.  Y.  S.  875; 
Leger  v.  Bonnaffe,  (Sup.  Sp.  T.  1848) 
2  Barb.  475;  Erwin  v.  Voorhees, 
(Sup.  1857)  29' Barb.  127;  Morris  v. 
Wells,  (Sup.  G.  T.  1889)  4  Silv.  Sup. 
34,  26  SUt«  Rep.  9,  7  N.  Y.  S.  61 ; 
Mason  v.  Wheeler,  (Super.  Ct.  Eq.  T. 
1893)  2  Misc.  623,  24  N.  Y.  ^.  879; 
Remington  v.  Van  Ingen,  (Com.  PI. 
G.  T.  1894)  9  Misc.  128,  59  State 
Rep.  704,  29  N.  Y.  S.  301,  affirming 
6  Misc.  215,  26  N.  Y.  S.  878;  Caton 
Business  College  Co.  v.  Hertel, 
(Super.  Ct.  G.  T.  1891)  35  State 
Rep.  671,  12  N.  Y.  S.  721;  Hatch  v. 
Spooner,  (Sup.  G.  T.  1801)  37  State 
Rep.  151,  13  N.  Y.  S.  642;  Schneider 
T.  Quosbarth,  (Com.  PI.  G.  T.  1884) 
19  Wkly.  Dig.  527.  But  see  Wood 
V.  Dudley,  (Sup.  1919)  188  App.  Div. 
136,  176  N.  Y.  S.  494. 

76.  Morris  v.  Wells,  (Sup.  G.  T. 
1889)  4  Silv.  Sup.  34,  26  State  Rep. 
9,  7  N.  Y.  S.  61. 

77.  Oberlander  v.  Spicss,  (1871) 
45  N.  Y.  175,  on  second  appeal  63 
N.  Y.  634,  reversing  4  Hun  665. 


Digitized  by  VjOOQIC 


1202] 


FRAUD 


277 


fraud.^'  Thus  the  fact  that  a  seller  of  corporate  stock  is  a 
director  of  the  corporation  does  not  charge  him  with  notice  of  aU 
its  affairs,  such  as  the  extent  of  its  assets  and  liabilities,  so  as  to 
enable  the  buyer  to  base  a  charge  of  fraud  on  the  seller's  state- 
ment of  the  assets  and  liabilities  of  the  corporation,  where  the 
statement  was  made  in  good  faith  and  was  taken  from  its  books 
and  furnished  him  by  its  bookkeeper.^  On  the  other  hand,  where 
a  seller  of  stock  represents  the  statement  of  assets  and  liabilities  of 
the  corporation  to  be  a  correct  statement  from  its  books,  and  the 
representation  is  true  in  point  of  fact,  this  will  not  relieve  him 
from  a  charge  of  fraud  if  it  appears  that  all  of  the  liabilities  of 
the  corporation  were  not  entered  on  the  books  and  that  the  seller 
knew  they  were  not.** 

§  202.  QnaMcation  of  Ooneral  Rule  as  to  Scienter. — ^The  gen- 
eral rule  requiring  knowledge  of  the  falsity  of  the  representation 
does  not  permit  one  to  make  statements  recklessly  or  without  some 
foundation  for  belief  in  their  truth.  Before  one  positively  affirms 
the  existence  of  a  fact,  it  has  been  said  that  he  must  make  reason- 
able inquiry  and  must  have  some  apparently  good  ground  for 
his  affirmation.*^  And  it  is  generally  recognized  that  if  a  party 
making  a  representation  of  fact  asserts  its  existence  as  within  his 
personal  knowledge,  as  distinguished  from  belief  or  opinion,  and 
he  had  no  knowledge  whether  the  statement  was  false  or  true,  the 
fact  that  he  did  not  know  that  it  was  untrue  does  not  relieve  him 
from  a  charge  of  fraud.**    "A  party  cannot  represent  a  fact  as 


78.  Wakeman  v.  Dalley,  (1872) 
51  K.  Y.  27,  affirming  44  Barb.  498. 

79.  Worthington  v.  Herrmann,  ( Sup. 
1903)  89  App.  Div.  627,  88  N.  Y.  S. 
76,  affirmed  180  N.  Y.  559  mem.,  73 
N.  E.  1134.  See  also  Eountze  v. 
Kennedy,  (Sup.  1893)  72  Hun  311, 
55  State  Rep.  353,  25  N.  Y.  S.  682, 
affirmed  147  N.  Y.  124,  69  State  Bep. 
388,  2  N.  Y.  Annot.  Cas.  327,  41  N.  K. 
414. 

80.  Foot«  V.  Leary,  (Sup.  1905) 
103  App.  Div.  547,  93  N.  Y.  S.  169. 

81.  Hammond  v.  Pennock,  (1874) 
61  N.  Y.  145,  affirming  5  Lang.  358. 

n.  Bennett  v.  Judson,  (1860)  21 
N.  Y.  238;  Elwell  v.  Chamberlin, 
11864)  31  N.  Y.  611;  Indianapolis, 
etc.,  R.  Co.  V.  Tyng,  (1875)  63  N.  Y. 
653,  affirming  2  Hnn  311,  4  Thomp. 


&  C.  524,  48  How.  Pr.  193;  Daly  v. 
Wise,  (1892)  132  N.  Y.  306,  44  State 
Kep.  422,  30  N.  E.  837;  Hadcock  t. 
Osmer,  (1897)  153  N.  Y.  604.  47  N. 
E.  023,  affirming  4  App.  Div.  435,  38 
K.  Y.  S.  618;  Kramer  v.  Bjerrum, 
(Sup.  1807)  19  App.  Div.  332,  40 
N.  Y.  S.  496;  Frank  v.  Bradley,  etc., 
Co.,  (Sup.  1899)  42  App.  Div.  178, 
58  N.  Y.  S.  1032;  SchoenemaD  v. 
Chamberlin,  (Sup.  1900)  65  App. 
Div.  351,  67  N.  Y.  S.  284;  Taylor  v. 
Commercial  Bank,  (Sup.  1902)  63 
App.  Div.  458,  73  N.  Y.  S.  924,  re- 
versed on  other  grounds  174  N.  Y. 
181,  66  N.  E.  726;  Arnold  v.  Rich- 
ardson, (Sup.  1902)  74  App.  Div. 
581,  77  N.  Y.  S.  763;  Prahan  v. 
Tousey,  (Sup.  1904)  93  App.  Div. 
507,  87   N.  Y.  S.   845;   Lambert  v. 
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being  of  his  own  knowledge  and  escape  the  consequence  of  such  a 
representation  by  claiming  subsequently  that  he  did  not  know 
anj-thing  upon  the  subject."**  And  it  has  been  said  that  "  if  a 
party  makes  a  material  representation  without  knowing  whether 
it  is  true  or  false  and  it  turns  out  to  be  false,  the  action  lies  for 
the  fraudulent  misrepresentation."**  Also  that  "  one  who  falsely 
asserts  a  material  fact,  susceptible  of  accurate  knowledge,  to  be 
true  of  his  own  knowledge,  and  thereby  induces  another  to  act 
upon  the  fact  represented,  to  his  prejudice,  commits  a  fraud  which 
will  sustain  an  action  for  deceit."**  A  fortiori  this  is  true  if  the 
person  making  the  representation  had  knowledge  of  facts  which  in 
the  exercise  of  ordinary  prudence  should  have  put  him  on  inquiry 
as  to  the  truth  of  his  representation  and  he  failed  to  make  the 
inquiry.**  It  has  also  been  held  that  if  the  representation  is 
affirmative  in  character,  positive  and  unequivocal,  without  ctrndi- 
tion  or  qualification,  as  distinguished  from  information  and  belief 
or  resting  in  opinion,  it  must  be  regarded  as  designed  to  convey 
actual  knowledge  of  its  truth.*^     A  distinction  has  sometimes  been 


Elmendorf,  (Sup.  1908)  124  App. 
Div.  758,  100  N.  Y.  S.  574;  Churchill 
v.  St.  George  Development  Co.,  (Sup. 
1916)  174  App.  Div.  1,  160  N.  Y.  S. 
357;  Weisheit  v.  Pabst  Brewing  Co., 
(Sup.  1917)  181  App.  Div.  275,  168 
■N.  Y.  S.  340;  Sharp  v.  New  York, 
(Sup.  1863)  40  Barb.  256,  25  How. 
Pr.  389;  Bishop  v.  Davis,  (Sup. 
1876)  9  Hun  342;  Meyer  v.  Amidon, 
(Sup.  1881)  23  Hun  553;  Meyers  v. 
Rosenbaek,  (City  Ct.  G.  T.  1893)  5 
MJBC.  337,  25  N.  Y.  S.  521,  55  State 
Rep.  498;  Del  Piano  v.  Caponigri, 
(Sup.  App.  T.  1897)  20  Misc.  541, 
46  N.  Y.  S.  452,  affirming  19  Misc. 
708  mem.,  43  N.  Y.  8.  1153;  Ruben 
V.  Lewis,  (Sup.  App.  T.  1897)  20 
Misc.  583,  46  N.  Y.  S.  426;  Ryder 
V.  Wall,  (Sup.  Sp.  T.  1899)  29  Misc. 
377,  60  N.  Y.  S.  535,  reversed  on 
other  grounds  47  App.  Div.  182,  62 
N.  Y.  S.  343;  L.  D.  Garrett  Co.  v. 
Clark,  (Sup.  Sp.  T.  1904)  42  Misc. 
610,  87  N.  Y.  S.  579,  reversed  on 
other  grounds  102  App.  Div.  611,  92 
N.  Y.  S.  1132;  Bloomquist  v.  Parson, 
(Sup.  Eq.  T.  1915)  88  Misc.  615,  151 
N.  Y.  S.  356,  affirmed  as  to  this  and 
modified  on  other  grounds  170  App. 


Div.  64,  156  N.  Y.  S.  47 ;  Trumble  v. 
Peck,  (Sup.  G.  T.  1891)  35  State 
Rep.  529,  13  N.  Y.  S.  130;  Rabino- 
witz  V.  Cohen,  (Com.  PI.  G.  T.  1892) 
44  State  Rep.  123,  17  N.  Y.  S.  502 ; 
Soilson  V.  Nemeth,  (Sup.  App.  T. 
1920)  184  N.  Y.  S,  627;  Stewart  v. 
Potter.  (Com.  PI.  G.  T.  1868)  37 
How.  Pr.  68;  Du  Flon  v.  Powers, 
(City  Ct.  Sp.  T.  1873)  14  Abb.  Pr. 
N.  S.  391.  But  see  Barrett  v.  West- 
ern,  (Sup.  1870)   66  Barb.  205. 

83.  Kramer  v.  Bjerrum,  (Sup. 
1897)  19  App.  Div.  332,  333,  46  N. 
Y.  8.  496,  per  Van  Brunt,  P.  J. 

84.  Craig  v.  Ward,  (Sup.  1862) 
36  Barb.  377,  385,  per  Johnson,  J. 

85.  Kountze  v.  Kennedy,  (Sup. 
1895)  147  N.  Y.  124,  130,  2  N.  Y. 
Annot.  Cas.  327,  69  State  Rep.  388, 
41  N.  E.  414,  per  Andrews,  C.  J. 

86.  Craig  v.  Ward,  (1867)  3  Keyes 
387,  1  Abb.  App.  Dec.  454,  3  Abb.  Pr. 
N.  8.  236,  2  Trans.  App.  281,  affirm- 
ing 36  Barb.  377;  Morehouse  v. 
Yoager,  (Super.  1876)  41  Super.  Ct. 
135,  affirmed  71  N.  Y.  594. 

87.  Bishop  V.  Davis,  (Sup.  1876) 
9  Hun  342. 
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made  between  cases  where  the  relief  sought  is  in  an  action  for 
damages  and  those  where  it  is  sought  to  rescind  or  to  defend  against 
the  enforcement  of  an  existing  contract,  and  in  the  latter  cases 
it  has  been  held  that  innocent  misrepresentations  may  warrant 
relief.**  And  this  has  also  been  held  of  false  representations  made 
in  good  faith  on  information  derived  from  an  agent  or  third 
person.**  Cases  of  this  character  are  frequently  treated  as  involv- 
ing a  mutual  mistake,  and  relief  is  granted  in  equity  on  this 
ground ;  ^  still  it  is  generally  recognized  that  in  such  cases  there 
is  more  than  mistake.  "  This  doctrine,"  says  Commissioner 
Dwight,  "  is  substantially  grounded  in  fraud,  since  the  misrep- 
resentation operates  as  a  surprise  and  imposition  upon  the  opposite 


88.  Hammond  v.  Pennock,  (1874) 
61  K.  Y.  145;  Kountze  v.  Kennedy, 
(1895)  147  N.  Y.  124,  129,  2  N.  Y. 
Annot  Cas.  327,  69  State  Rep.  388, 
41  N.  E.  414;  Carr  v.  National  Bank, 
etc.,  Co.,  (1901)  167  N.  Y.  375,  60 
N.  E.  649;  Squires  v.  Thompson, 
(Sup.  1902)  73  App.  Div.  552,  556, 
76  N.  Y.  S.  734,  11  N.  Y.  Annot.  Cas. 
160,  affirmed  172  N.  Y.  652  mem.,  65 
K.  E.  1122;  Dayton  v.  American 
Steel  Barge  Co.,  (Sup.  1902)  76  App. 
Div.  454,  462,  79  N.  Y.  S.  1130, 
affirming  36  Misc.  223,  73  N.  Y.  S. 
316;  Lyon  v.  James,  (Sup.  1904)  97 
App.  Div.  385,  90  N.  Y.  S.  28,  af- 
firmed 181  N.  Y.  512,  73  N.  E.  1126; 
Canadian  Agency  v.  Assets  Realiza- 
tion Co.,  (.Sup.  1914)  165  App.  Div. 
96,  115  N.  Y.  S.  768;  Bloomquist  v. 
Farson,  (Sup.  Eq.  T.  1915)  88  Misc. 
615,  151  K.  Y.  S.  356,  affirmed  as  to 
this  but  modified  on  other  grounds 
170  App.  Div.  64,  156  N.  Y.  S.  47; 
Buffalo  Rubber  Mfg.  Co.  v.  Batavia 
Rubber  Co.,  (Sup.  Eq.  T.  1915)  90 
Misc.  418,  153  N,  Y.  8.  779;  Farjeon 
V.  Indian  Illuminating  Oil  Co.,  (Sup. 
Sp.  T.  1909)  120  N.  Y.  S.  298,  re- 
versed on  other  grounds  146  App. 
Div.  23,  130  N.  Y.  S.  532.  See  also 
Cramsey  v.  Sterling,  (Sup.  1906)  111 
App.  Div.  568,  97  N.  Y.  S.  1082, 
affirmed  188  N.  Y.  802  mem.,  81  N.  E. 
1162. 

In  Bloomquist  v.  Farson,  (Sup.  Eq. 
T.  1915)  88  Misc.  615,  621,  151  N.  Y. 
S.  356,  where  a  suit  in  equity  was 


brought  by  a  purchaser  of  bonds  to 
rescind  for  false  representation  of 
the  seller,  Wheeler,  J.,  said :  "  If 
we  may  assume  that  the  defendants 
in  this  case  were  innocent  of  any 
fraudulent  intent,  and  acted  in  good 
faith  in  negotiating  the  bonds  sold, 
relying  on  the  truth  of  the  represen- 
tations made,  nevertheless,  after 
their  falsity  became  known,  it  would 
be  a  species  of  fraud  on  their  part 
to  retain  the  fruits  of  the  transac- 
tions. To  permit  such  transactions 
to  stand  would,  in  our  opinion,  be  a 
denial  of  plain  ordinary  justice.  If 
these  views  of  the  law  are  not  al- 
ready fully  established  by  the  deci- 
sions of  the  courts,  it  is  quite  time 
they  should  be.  ...  In  the  last 
analysis,  the  right  of  recovery  in 
such  a  case  rests  on  the  fundamental 
proposition  that  where  one  of  two 
innocent  parties  must  suffer  he  must 
bear  the  loss  who  was  instrumental 
in  causing  the  damage.  Assuming 
the  defendants  to  be  free  from  any 
intentional  wrong  in  selling  the 
bonds  upon  the  representations  made, 
nevertheless,  their  representations 
caused  the  sales  to  be  made,  and 
they  must  be  held  liable  for  the 
consequences." 

80.  Bloomquist  v.  Farson,  (Sup. 
iai5)  88  Misc.  615,  151  N.  Y.  S.  356, 
affirmed  as  to  this  but  modified  on 
other  grounds  170  App.  Div.  64.  156 
N.  Y.  S.  47. 

90.  See  supra,  section  71  et  seq. 
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party  to  the  contract.  It  is  inequitable  and  unconscientious  for 
a  party  to  insist  on  holding  the  benefit  of  a  contract  which  he  has 
obtained  through  misrepresentations,  however  innocently  made."*^ 
§  203.  Pleading  and  Proving  Scienter;  Lutroctions. — As 
scienter  is  essentiid  it  must  be  alleged  in  the  pleading,'*  and  an 
allegation  that  a  party  made  certain  ' '  false  ' '  representations  does 
not  sufficiently  allege  scienter.**    An  allegation,  however,  that  the 


91.  Hammond  v.  Pennock,  (1874) 
61  N.  Y.  145,  152. 

In  Canadian  Agency  v.  Assets 
Realization  Co.,  (Sup.  1914)  165 
App.  Div.  96,  150  N.  Y.  S.  758,  where 
a  charge  of  fraud  for  the  pnrpoee  oi 
rescinding  a  purchase  of  stock  was 
based  on  misrepresentation'  as  to  the 
business  and  assets  of  the  corpora- 
tion, Dowling,  J.,  said:  "While  the 
court  at  special  term  deemed  this  a 
case  of  mutual  mistake  (and  it  is 
such  from  one  point  of  view,  since 
both  parties  were  mistaken  as  to  ma- 
terial facts  affecting  the  property 
sold ) ,  still  it  is  something  more  than 
that,  for  the  defendants,  desirous  of 
.  including  the  sale  of  the  property 
which  they  owned,  voluntarily  made 
representations  concerning  it  for  the 
purpose  of  inducing  others  to  pur- 
chase, intending  and  knowing  that 
prospective  purchasers  would  rely 
upon  such  representations  as  an  in- 
ducement for  their  acquisition  of  the 
defendant's  property." 

98.  L.  D.  Garret  Co.  t.  Astor, 
(Sup.  1902)  67  App.  Div.  595,  73 
N.  Y.  S.  066;  Van  Pub.  Co.  v.  West- 
inghouse,  (Sup.  1902)  72  App.  Div. 
121,  76  N.  Y.  S.  340;  Walsh  v.  Hyatt, 
(Sup.  1902)  74  App.  Div.  20,  77  N. 
Y.  S.  20,  affirmed  176  N.  Y.  550  mem., 
68  N.  E.  1125;  Inderlied  v.  Honey- 
well, (Sup.  1903)  88  App.  Div.  144, 
84  N.  Y.  S.  333;  Kushes  v.  Ginsberg, 
(Sup.  1904)  99  App.  Div.  417,  01 
N.  Y.  S.  216,  affirmed  188  N.  Y.  630 
mem.,  81  N.  E.  1168;  Hodgens  v. 
Jennings,  (Sup.  1912)  148  App.  Div. 
879,  133  N.  Y.  S.  584;  Stolitzky  v. 
Linscheid,  (Sup.  1912)  150  App. 
Div.  253,  134  N.  Y.  S.  805;  Thomas 
V.  Snyder,  (Sup.  1894)  77  Hun  365, 
60  State  Rep.  415,  28  N.  Y.  8.  877; 


Brown  v.  Morrill,  (Sup.  App.  T. 
1907)  55  Misc.  224,  105  N.  Y.  S.  191; 
Fox  V.  Trigger,  (Sup.  App.  T.  1010) 
126  N.  Y.  S.  78;  Oliver  Typewriter 
Co.  V.  Eastman  Pub.  Co.,  (Sup.  App. 
T.  1018)  169  N.  Y.  S.  1029. 

In  L.  D.  Garrett  Ca  v.  Astor,  (Sup. 
1902)  67  App.  Div.  595,  73  N.  Y.  S. 
966,  a  complaint  alleging  that  the 
representations  "were  made  to  the 
plaintiff,  not  as  expressions  of  be- 
lief or  opinion,  but  as  true  to  the 
knowledge  of  the  parties  making 
them  on  behalf  of  the  defendant,  and 
with  the  intent  that  the  plaintiff 
should  act  upon  them;  that  the  plain- 
tiff relied  on  the  same  and  would  not 
have  purchased  the  said  shares  if 
the  true  assets  and  liabilities  ot  the 
said  insurance  company  had  been 
known  to  it;  that  by  reason  of  the 
falsity  of  such  statements,  the  said 
contract  for  the  purchase  of  the  said 
shares  by  this  plaintiff  from  the  de- 
fendant is  fraudulent  and  void,  and 
the  plaintiff  is  entitled  to  recover  the 
consideration  paid  therrfor,"  waa 
held  insufficient  for  failure  to  allege 
knowledge  of  the  falsity  of  the  rep- 
resentations. "The  statement,"  saya 
Hatch,  J.,  "is  that  he  made  the  rep- 
resentation as  true  to  his  knowledge 
and  with  the  intent  that  the  plaintiff 
should  act  upon  it,  and  that  the 
plaintiff  relied  thereon,  but  there  is 
no  statement  of  scienter  that  the 
defendant  in  making  the  representa- 
tion knew  that  it  was  false;  and 
this  averment  is  essential  to  estab- 
lish fraud  except  in  those  cases 
where  the  representation  is  made  as 
of  personal  knowledge  and  it  is 
false." 

93.  Hodgens  v.  Jennings,  (Sup. 
1912)    148  App.  Div.  879,  133  N.  Y. 
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representation  was  "  falsely  and  fraudulently  "  made  sufficiently 
alleges  the  necessary  scienter  or  knowledge  of  its  falsity."  The 
required  scienter  must  be  proved  by  the  party  alleging  fraud.** 
It  may,  of  course,  be  proved  by  circumstantial  evidence."  And 
for  the  purpose  of  proving  knowledge  on  the  part  of  a  vendor  of 
defects  in  his  title,  evidence  that  he  had  taken  from  one  having 
the  better  title  an  option  to  purchase,  which  fact  he  concealed,  is 
admissible.*'  Ordinarily  the  court  should,  at  the  request  of  the 
party  charged  with  fraud,  give  an  instruction  embodying  the 
necessity  of  scienter  ;*•  still  an  instruction  that  the  defendant  must 
have  made  the  representation  with  an  intent  to  deceive  and  defraud 
has  been  held  to  embody  with  sufficient  certainty  the  required 
scienter,  as  it  would  be  impossible  for  a  jury  to  find  that  the  false 
representation  was  made  by  the  party  with  such  intent,  without 
coming  also  to  the  conclusion  that  he  knew  or  believed  the  repre- 
sentation to  be  false.** 


Reliance  on  Representation 

§  204.  In  Geneiral. — In  order  that  a  false  representation  may  be 
made  the  basis  of  a  charge  of  fraud,  it  is  essential  that  the  party 
complaining  shoidd  have  relied  on  the  representation  and  in  con- 
sequence of  such  reliance  have  been  mi^ed  thereby.^    In  a  legal 


S.  584;  Coyle  v.  Nies,  (Sup.  G.  T. 
1887)  d  State  Rep.  194,  25  Wkly. 
Dig.  556,  affirmed  120  N.  Y.  621 
mem.,  23  N.  E.  1152.  See  also 
Thomas  v.  Snyder,  (Sup.  1894)  77 
Hun  365,  60  State  Rep.  416,  28  N. 
Y.  S.  877. 

94.  Thomas  v.  Beebe,  (1862)  25 
X.  Y.  244;  Dudley  v.  Scranton, 
(1874)  57  N.  Y.  424;  Carr  v.  San- 
ger, (Sup.  1910)  138  App.  Div.  32, 
122  N.  Y.  S.  693;  De  Silver  v.  Hol- 
den,  (Super.  CU  1884)  60  Super.  Ct. 
236,  6  Civ.  Pro.  121.  See  also  Bay- 
ard T.  Malcolm,  (C!t.  Err.  1807)  2 
Jolma.  550,  reversing  1  Johns.  453. 

M.  WaJceman  v.  Dalley,  (1872)  61 
If.  Y.  27,  affirming  44  Barb.  498; 
Beno  T.  BnU,  (1919)  226  N.  Y.  546, 
124  N.  E.  144,  reversing  179  App. 
Div.  891  mem.,  165  N.  Y.  S.  1109; 
Moore  V.  Noble,  (Sup.  1867)  63  Barb. 
425;  Fox  V.  Trigger,  (Sup.  App.  T. 
1910)  126  N.  Y.  S.  78. 


98.  Redfern'v.  Cornell,  (Sup.  1896) 
6  App.  Div.  436,  39  N.  Y.  S.  656; 
Stern  v.  Karesici,  (Com.  PI.  G.  T. 
1895)  12  Misc.  144,  66  StaU  Rep. 
665,  32  N.  Y.  S.  1128;  Soilson  v. 
Nemeth,  (Sup.  App.  T.  1920)  184  N. 
Y.  S.  627;  Moorehead  v.  Holden, 
(City  Ct.  1884)   7  Civ.  Pro.  188. 

97.  Continental  Coal,  etc.,  Co.  v. 
Kilpatrick,  (Sup.  1916)  172  App. 
Div.  541,  158  N.  Y.  S.  1056. 

98.  Stitt  V.  Little,  (1875)  63  N. 
Y.  427. 

99.  Armstrong  v.  Tuffts,  (Sup. 
1849)   6  Barb.  432. 

1.  Bronson  v.  Wiman,  (1853)  8 
N.  Y.  182,  affirming  10  Barb.  406,  I 
Seld.  Notes  85;  Oberlander  v.  Spiess, 
(1871)  45  N.  Y.  175;  Taylor  v. 
Guest,  (1874)  58  N.  Y.  262,  reversing 
45  How.  Pr.  276;  Brackett  v.  Gris- 
wold,  (1889)  112  N.  Y.  454,  21  State 
Rep.  791,  20  N.  E.  376,  reversing  14 
State  Rep.  449;  Hotchkin  v.  Halone 
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sense  a  party  is  not  damaged  by  a  false  representation  that  does 
not  influence  him;'  and  if  he  knows  that  the  representation  is 
untrue  or  if  he  does  not  believe  that  it  is  true,  a  charge  of  fraud 
cannot  be  based  thereon,'  as  where  a  purchaser  of  land  knows  that 
the  description  of  the  land  sold  does  not  include  land  represented 
to  be  within  the  description.*  This  also  requires  that  the  com- 
plainant not  only  believe  the  fact  to  be  as  represented,  but  that 
such  belief  be  founded  on  the  representation.'     If  he  relies  on 


Third  Nat,  Bank,  (1891)  127  N.  Y. 
329,  38  State  Kep.  754,  27  N.  E. 
1050,  affirming  33  State  Rep.  195,  11 
N.  Y.  S.  220;  Reno  v.  Pull,  (1919) 
228  N.  Y.  546,  124  N.  E.  144,  re- 
versing 179  App.  Div.  891  mem.,  165 
N.  Y.  S.  1109;  Comstock  v.  Ames, 
(App.  1867)  3  Keyes  357,  1  Abb. 
App.  Dec.  411;  De  St.  Laurent  v. 
Slater,  (Sup.  1897)  23  App.  Div.  70, 
48  N.  Y.  S.  1103;  Robinson  v. 
Vaughan,  (Sup.  1900)  49  App.  Div. 
170,  «3  N.  Y.  S.  197;  Powell  v.  F.  C. 
Linde  Co.,  (Sup.  1901)  58  App.  Div. 
261,  68  N.  Y.  S.  1070,  affirmed  171 
N.  Y.  675  mem.,  64  N.  E.  1125; 
Kingsland  V.  Haines,  (Sup.  1901)  62 
App.  Div.  146,  70  N.  Y.  8.  873;  Gro9- 
jean  v.  Galloway,  (Sup.  1903)  82 
App.  Div.  380,  81  N.  Y.  S.  871; 
Eppley  V.  Kennedy,  (Sup.  1909)  131 
App.  Div.  1,  115  N.  y.  S.  360,  re- 
versed on  other  grounds  198  N.  Y. 
348,  91  N.  E.  797;  Kreshover  v.  Ber- 
ger,  (Sup.  1909)  135  App.  Div.  27, 
119  N.  Y.  S.  737,  affirming  as  to  this 
but  reversing  on  other  grounds  62 
Misc.  613,  116  N.  Y.  S.  20;  Thayer 
V.  Schley,  (Sup.  1910)  137  App.  Div. 
166,  121  N.  Y.  S.  1064;  Hurst  v.  Lee, 
(Sup.  1911)  143  App.  Div.  614,  127 
N.  Y.  S.  104;  Saitta  v.  New  York, 
etc..  Mail  Steaimship  Co.,  (Sup.  1911) 
146  App.  Div.  105,  130  N.  Y.  S.  375; 
Becker  v.  Colonial  L.  Ins.  Co.,  (Sup. 
1912)  153  App.  Div.  382,  138  N.  Y. 
S.  491;  Gilsey  v.  Lancaster,  (Sup. 
1914)  164  App.  Div.  663,  150  N.  Y.  S. 
178;  Canadian  Agency  v.  Assets  Re- 
alization Co.,  (Sup.  1914)  165  App. 
Div.  96,  1.50  N.  Y.  S.  769;  Mecum  v. 
Mooyer,  (Sup.  191.'>)  166  App.  Div. 
793,  801,  152  N.  Y.  S.  385;  Saxton 
V.  Dodge,   (Sup.  1870)   57  Barb.  84; 


Howell  V.  Biddlecom,  (Sup.  1862)  62 
Barb.  131;  Anonymous,  (Sup.  Sp.  T. 
1896)  19  Misc.  197,  43  N.  Y.  S.  63; 
Stevens  v.  Reed,  (Sup.  Eq.  T.  1899) 
60  N.  Y.  S.  726;  Leavitt  v.  Rosen- 
thal, (Sup.  App.  T.  1903)  84  N.  Y.  & 
530;  Sadallab  v.  Mandour,  (Sup. 
App.  T.  1905)  94  N.  Y.  S.  562;  Caton 
Business  College  Co.  v.  Hertel, 
(Super.  Ct.  G.  T.  1891)  35  Stote 
Rep.  671,  12  N.  Y.  S.  721;  Ansbacher 
V.  Pfeiffer,  (Sup.  G.  T.  1891)  36 
State  Rep.  634,  13  N.  Y.  S.  418,  59 
Hun  624  mem.;  Gouverneur  v.  El- 
mendorf,  (Chan.  Ct.  1821)  5  Johns. 
Ch.  79;  Elwell  v.  Chamberlain, 
(Super.  Ct.  1859)  17  Super.  Ct.  320, 
affirmed  31  N.  Y.  611;  Furman  v. 
Titus,  (Super.  Ct.  1876)  40  Super. 
Ct  284;  Hilsen  v.  Libby,  (Super.  Ct. 
1878)  44  Super.  Ct.  12;  Tockerson  v. 
Chapin,  (Super.  Ct.  1885)  52  Super. 
Ct.  16;  Catlin  v.  Victor,  (Super.  Ct. 
1885)  52  Super.  Ct.  169;  Winkler  v. 
Moritz,  (Super.  Sp.  T.  1880)  2 
Month.  L.  Bui.  26. 

«.  Taylor  V.  Guest,  (1874)  58N.Y. 
262;  Caton  Business  College  Co.  v. 
Hertel,  (Super.  Ct.  G.  T.  1891)  35 
State  Rep.  671,  672,  12  N.  Y.  S.  721. 

8.  Stern  v.  Stern,  (Sup.  1907)  122 
App.  Div.  821,  107  N.  Y.  S.  900; 
Edick  V.  Crim,  (Sup.  1851)  10  Barb. 
445;  Isham  v.  Davison,  (Sup.  1874) 
1  Hun*  114,  3  Thomp.  &  C.  745; 
Scarsdale  Pub.  Co.  v.  Carter,  (Sup. 
App.  T.  1909)  63  Misc.  271,  275,  116 
N.  Y.  S.  731. 

4.  Isham  v.  Davison,  (Sup.  1874) 
1  Hun  114,  3  Thomp.  &  C.  745. 

5.  Elwell  V.  Chamberlain,  (Super. 
Ct.  1859)  17  Super.  Ct.  320,  affirmed 
31  N.  Y.  611. 
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his  own  investigation  solely  and  not  on  the  representation,  he  can- 
not base  a  charge  of  fraud  on  the  representation  for  the  purpose 
of  avoiding  a  contract  which  he  makes  in  reliance  on  his  investiga- 
tion; this,  however,  would  not  prevent  him  from  basing  a  charge 
of  fraud  on  the  representation  for  the  purpose  of  recovering  dam- 
ages due  to  the  expense  incurred  in  making  the  investigation, 
the  result  of  which  was  to  disclose  the  falsity  of  the  representation, 
where  he  was  induced  to  make  the  investigation  by  means  of  the 
false  representation ;  to  this  extent  he  relies  on  the  representation 
and  is  thereby  damaged  to  the  extent  of  the  expenses  so  incurred.* 
If  a  party,  after  entering  into  a  contract  wholly  executory,  dis- 
covers the  fraud  and  thereafter  reafSrms  the  contract,  a  charge 
of  fraud  cannot  be  based  on  the  prior  representation,  as  he 
cannot  be  considered  as  having  relied  on  the  representation  when 
he  reafiSrmed  or  renewed  the  contracf  Where  a  charge  of  fraud 
is  sought  to  be  based  on  representations  made  to  the  public, 
it  must  be  shown  that  the  complainant  had  knowledge  of  such  rep- 
resentations at  the  time  he  acted,  otherwise  he  could  not  have 
relied  thereon.*  If  the  party  to  whom  the  representation  is  made 
seeks  information  for  himself  as  to  the  truth  of  the  fact  and 
finally  acts  on  a  belief  founded  on  the  information  derived  from 
other  persons  or  resting  on  circumstances  not  connected  with  the 
representation,  he  is  not  misled  by  the  representation,  as  he  did 
not  act  in  reliance  thereon  and  therefore  cannot  avoid  his  con- 
tract on  account  of  the  representation.*  A  seller,  therefore,  cannot 
avoid  a  sale  on  credit  on  account  of  false  representations  by  the 
buyer  as  to  his  financial  condition,  without  showing  that  in  giving 
the  credit  and  parting  with  the  property  he  relied  on  and  was 
influenced  by  the  representations.^*  And  where  goods  have  been 
purchased  on  credit,  the  fact  that  the  buyer,  sometime  after  the 
purchase  and  after  the  delivery  and  passage  of  title  to  him  and 
before  the  credit  had  expired,  makes  false  statements  to  the  seller 
as  to  his  financial  condition  is  not  a  fraud  for  which  the  sale  may 

6.  Williams  Patent  Crusher,  etc.,  1920)  193  App.  Div.  727,  184  N.  Y.  S. 
Co.  V.  Lyth  Tile  Co.,   (Sup.  Sp.  T.      508. 

1914)   150  K.  Y.  S.  6.  9.  Elwell  v.  Chamberlain,    (Super. 

7.  Urbansky  v.  Shirmer,  (Sup.  Ct.  1869)  17  Super.  Ct.  320,  affirmed 
1906)   111  App.  Div.  60,  97  N.  Y.  S.      31  N.  Y.  611. 

577.  10.  Hotchkln  v.  Malone  Third  Nat. 

8.  Brackett  t.  Griswold,  (1889)  Bank,  (1891)  127  N.  Y.  329,  38  State 
112  N.  Y.  454,  468,  21  State  Rep.  Rep.  754,  27  N.  E.  1050,  affirming 
791,  20  N.  E.  376,  reversing  14  State  33  State  Rep.  196. 

Rep.  449;  Ward  v.  Richmond,  (Sup. 
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be  avoided,  as  the  false  statements  were  not  the  inducing  cause  of 
the  sale.  The  only  object  or  effect  which  such  representations 
could  have  would  be  to  quiet  the  apprehensions  of  the  seller,  who 
had  no  right  to  reclaim  the  goods  and  whose  debt  was  not  due  and 
could  not  therefore  be  enforced."  In  case  of  the  sale  of  a  franchise, 
if  the  purchaser  relies  on  the  opinion  of  his  attorney,  after  an 
investigation  of  all  the  facts,  as  to  its  validity,  he  cannot  base  a 
charge  of  fraud  on  the  seller's  misrepresentations  as  to  its 
validity."  Somewhat  of  a  departure  from  the  rule  that  a  seller 
must  have  relied  on  the  representations  of  the  buyer  seems  to  have 
been  made  in  a  case  the  circumstances  of  which  were  very  peculiar. 
In  this  case,  for  the  purpose  of  the  decision,  it  was  assumed  that  the 
buyer  and  another  had  entered  into  a  conspiracy  for  the  purpose 
of  procuring  goods  and  palming  off  therefor  the  notes  of  an  insol- 
vent third  person.  In  negotiating  the  purchase  the  buyer  made 
fraudulent  representations  as  to  the  solvency  of  the  maker  of  the 
notes  and  the  circumstances  under  which  they  came  into  his 
hands.  The  seller  before  agreeing  to  the  sale  discovered  the 
fraud,  and  for  the  purpose  of  entrapping  the  buyer  into  what  he 
thought  was  a  crime  agreed  to  make  the  sale  and  received  the 
notes,  but  afterwards  refused  to  deliver  the  lumber.  The  notes 
were  turned  over  by  him  to  the  public  authorities  as  a  basis  for 
a  criminal  prosecution,  which  was  in  fact  instituted  and  the 
buyer  acquitted.  Thereafter  the  buyer  sued  for  damages  for" 
the  failure  of  the  seller  to  make  delivery.  It  was  held  that  the 
seller  could  defend,  not  on  the  ground  of  rescission  for  the  buy- 
er's fraud  but  on  the  ground  that  in  fact  no  contract  of  sale 
was  made  by  him  under  the  circumstances." 

§  205.  Bepresentation  as  Sole  Inducement. —  The  rule  as  to 
the  necessity  for  reliance  on  the  representation  does  not  require 
that  the  party  complaining  should  have  acted  solely  in  reliance 
on  the  representation  made  by  the  party  charged  with  the 
fraud;  it  is  sufficient  if  the  representation  was  in  fact  a  material 

11.  Hall  V.  Naylor,  (1859)  18  N.  Y.  diet  for  the  jury.  On  appeal  the  re- 
888.  versal  was  on  the  ground  that  the 

12.  Eppley  v. Kennedy,  (Sup.  1909)  seller  was  entitled  to  rescind  for  the 
131  App.  Div.  1,  115  N.  Y.  S.  360,  fraud  of  the  buyer,  and  the  trffer  on 
reversed  on  other  grounds  198  N.  Y.  the  trial  to  return  the  worthless 
348,  91  N.  E.  797.  notes  was  sufficient.    The  decision  of 

13.  Royce  v.  Watrous,  (1878)  73  the  court  of  appeals,  however,  was  as 
N.  Y.  697,  affirming  7  Daly  87.  The  stated  above  that  no  contract  of  sale 
trial  court  in  this  case  directed  a  ver-  was  mad*. 
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indacement  or  had  a  material  effect  in  accomplishing  the  decep- 
tion." As  said  by  Vann,  J. :  "  Even  if  reliance  is  placed  upon 
the  mere  promises  of  the  defendant,  as  well  as  upon  his  false  rep- 
resentations, still  a  cause  of  action  for  fraud  may  be  maintained, 
provided  the  representations  had  a  material  effect  in  accomplishing 
the  deception.  ...  It  is  not  necessary  that  they  should  be  the 
sole  inducing  cause.  The  cases  cited  by  the  defendant  to  the  effect 
that  fraud  cannot  be  founded  solely  upon  a  promise  not  performed, 
even  if  the  promisor  never  intended  to  fulfil,  are  therefore  not 
applicable.""  So  a  charge  of  fraud  may  be  based  on  a  buyer's^ 
misrepresentation  as  to  his  financial  condition,  though  the  seller, 
in  giving  the  credit,  was  influenced  also  by  the  report  of  a  mer- 
cantile agency.**  A  charge  of  fraud  may  likewise  be  based  on  a 
misrepresentation  as  to  the  financial  condition  of  a  third  person, 
such  as  a  buyer,  though  in  making  the  sale  the  seller  relied  also 
on  the  oral,  and  therefore  unenforceable,  promise  of  the  party  mak- 
ing the  representation  to  indorse  the  buyer's  note  for  the  price." 


14.  Morgan  v.  Skiddy,  (1876)  62 
N.  Y.  319,  affirming  36  Super.  Ct 
152;  Strong  v.  Strong,  (1886)  102 
N.  Y.  69,  6  N.  E.  799;  Kley  v.  Healy, 
(1891)  127  N.  Y.  565,  40  State  Rep. 
215,  28  N.  E.  593;  Ochs  v.  Woods, 
(1917)  221  N.  Y.  335,  338,  117  N.  E. 
305;  Delano  v.  Rice,  (Sup.  1897)  23 
App.  Div.  327,  48  N.  Y.  S.  295; 
Daiker  v.  Strelinger,  (Sup.  1898)  2S 
App.  Div.  220,  50  N.  Y.  S.  1074; 
Deyo  V.  Hudson,  (Sup.  1916)  174 
App.  Div.  746,  753,  161  N.  Y.  S.  494; 
Barrett  v.  Western,  (Sup.  1870)  66 
Barb.  205;  Hersey  v.  Benedict,  (Sup. 
1878)  15  Hun  282;  Rose  v.  Saunders, 
(Sup.  1886)  38  Hun  575,  577;  Hahlo 
T.  Grant,  (Sup.  G.  T.  1890)  31  State 
Bep.  919,  10  tf.  Y.  S.  188,  affirmed 
132  N.  Y.  593  mem.,  30  N.  E.  1151; 
Powell  V.  Fletcher,  (Com.  PI.  G.  T. 
1892)  45  State  Rep.  294,  18  N.  Y.  S. 
451;  Shaw  V.  Stine,  (Super.  Ct. 
1861)  21  Super.  Ct.  157. 

15.  Kley  v.  Healy,  (1891)  127 
K.  Y.  655,  40  State  Rep.  216,  28 
N.  E.  593. 

16.  Hahlo  V.  Grant,  (Sup.  G.  T. 
1890)  31  State  Rep.  919,  10  N.  Y.  S. 
188,  affirmed  132  N.  Y.  593  mem., 
30  N.  E.  1151. 


17.  Shaw  V.  Stine,  (Super.  Ct. 
1861)  21  Super.  Ct.  157.  In  this 
case  White,  J.,  said :  "  In  an  action 
like'  the  present,  in  order  to  entitle 
the  plaintiff  to  recover,  it  is  not 
necessary  that  the  fraudulent  repre- 
sentations complained  of  should  be 
the  sole  consideration  or  inducement 
moving  the  plaintiff  to  make  the  sale 
which  deprived  him  of  his  property. 
If  the  representations  contributed  to 
the  formation  of  the  conclusion  in 
his  mind  to  sell,  that  is  enough,  al- 
though there  may  have  been  other 
inducements  operating  at  the  same 
time,  and  aiding  in  leading  him  to 
that  determination.  ...  A  true  test 
in  such  cases  may  be  found  in  the 
inquiry  whether  the  plaintiff  would 
have  sold  the  goods  if  the  false  rep- 
resentations had  not  been  made.  If 
he  would,  then  the  false  representa- 
tions did  not  contribute  to  the  sale, 
for  he  would  have  made  the  sale 
without  them.  But  if  he  would  not 
have  sold  them  without  the  represen- 
tations, then  they  contributed  to  the 
sale;  and  the  party  making  them  is 
responsible  for  the  damage  which  the 
plaintiff  suffered,  notwithstanding 
that  other  equally  powerful  motives 
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It  is  also  held,  where  fraudulent  misrepresentations  were  made  as 
to  a  secret  process  of  manufacture,  that  the  fact  that  the  party  to 
whom  such  representations  were  made  required  tests  to  prove  that 
the  representations  were  true,  and  in  making  such  tests  fraudulent 
practices  were  resorted  to  to  make  the  result  bear  out  the  represen- 
tations, does  not  prevent  a  charge  of  fraud  from  being  based  on  the 
representations,  as  the  making  of  the  fraudulent  test  was  both  a 
continuation  and  a  repetition  of  the  original  fraud."  If  from  the 
nature  of  the  transaction,  the  relation  of  the  parties,  and  the  cir- 
•cumstances  surrounding  the  transaction,  it  may  fairly  be  inferred 
that  the  complainant  relied  on  the  representations  in  entering 
into  the  transaction  and  that  they  were  the  inducing  cause,  the 
mere  fact  that  he  has  not  testified  to  the  conclusion  that  he  relied 
on  the  representations  is  of  little  moment.** 

§  206.  Negligence  in  Belying  on  Bepresentation. —  It  has  fre- 
quently been  asserted  that  if  the  party  complaining  was  guilty  of 
negligence  or  carelessness  in  relying  on  the  representation,  or 
did  not  use  due  diligence  in  determining  whether  it  was  true,  he 
cannot  base  a  charge  of  fraud  thereon.**  "A  person  of  ordinary 
intelligence,  in  the  full  possession  of  his  faculties,  must  exercise 
some  care  to  protect  himself  in  his  business  transactions,  €Uid  not 
blindly  rely  upon  what  another  tells  him,  especially  when  he  has 
all  the  means  within  his  reach  to  know  the  exact  truth.  A  party 
is  bound  to  exercise  ordinary  prudence  and  caution  to  guard 
against  imposition  and  fraud,  otherwise  the  courts  will  not  inter- 
fere." "    Again,  it  is  said  by  Dykman,  J.:    "It  has  come  to  be  a 

may  have  influenced  his  mind  at  the  v.   Daiker,    (Sup.   Sp.   T.    1900)    33 

same  time  iu  the  same  direction,  and  Misc.  70,  68  S.  T.  8.  348,  aflSrmed 

without   the  existence   of   which   he  63  App.  Dir.  614,  71  N.  Y.  S.  247; 

would  not  have  come  to  the  conclu-  Sinclair   v.    Higgins,    (Sup.    Tr.    T. 

sion  to  sell."  1005)  46  Misc.  136,  93  N.  Y.  S.  195, 

18.  Felly  v.  Nay  lor,  (1893)  139  reversed  on  other  grounds  111  App. 
N.  Y.  598,  55  State  Rep.  453,  35  Div.  206,  97  N.  Y.  S.  415;  Toledo 
N.  E.  317,  reversing  66  Hun  626  Computing  Scale  Co.  v.  Boridc,  (Sup. 
mem.,  49  State  Rep.  791,  21  N.  Y.  S.  App.  T.  1909)  64  Misc.  63,  117  N.  Y. 
25.  S.  914;   Caton   Business  College  Co. 

19.  Hatch  V.  Spooner,  (Sup.  Ct  v.  Hertel,  (Super.  Ct.  G.  T.  1891)  35 
G.  T.  1891)  37  State  Rep.  151,  13  State  Rep.  671,  12  N.  Y.  S.  721; 
N.  Y.  S.  642.  Schermerhorn   v.    Gouge,    (Sup.    Sp. 

SO.  Starr  v.  Bennett,   (Sup.  1843)  T.  1861)  13  Abb.  Pr.  315. 

5  Hill  303;  White  v.  Seaver,   (Sup.  21.  Caton  Business  College  Coi.  v. 

1857)  26  Barb.  235;  De  Milt  v.  Hill,  Hertel,    (Super.  Ct.  G.  T.  1891)   85 

(Sup.    1895)    89  Hun  56,   64   State  State  Rep.  671,  672,  12  N.  Y.  S.  721, 

Rep.  4,  34  N.  Y.  S.  1060;  Williams  per  Titus,  J. 
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legal  maxim  that  knowledge  will  be  imputed  to  him  who  is  able  to 
inquire  into  a  known  thing.  A  court  of  equity  will  refuse  its  aid 
to  those  who,  by  their  own  negligence,  have  incurred  the  loss  or 
suffered  inconvenience.  If  a  party  does  not  avail  himself  of  the 
knowledge  within  his  reach,  he  will  never  be  entitled  to  the  aid  of 
equity."**  And  where  a  father  gave  his  note  for  the  tuition  of 
his  son  in  a  business  college  on  the  representation  that  the  son 
had  consented  to  go  to  the  school,  and  it  appeared  that  he  was 
living  at  home  at  the  time  and  the  father  made  no  inquiry  of  him 
in  regard  to  the  matter,  it  was  held  that  the  father  could  not  avoid 
liability  on  his  contract  because  the  representation  was  untrue.**  It 
has  also  been  held  that  if  a  purchaser  is  notified  by  a  third  person 
of  the  latter 's  ownership  of  the  land,  he  cannot  base  a  charge  of 
fraud  on  his  vendor's  representation  that  he  has  a  good  title.** 
Again,  where  the  representation  of  the  vendor  was  to  the  effect 
that  he  held  a  written  contract  for  the  purchase  of  the  land  from 
the  owner  at  that  time,  it  was  held  that  the  failure  of  the  pur- 
chaser to  require  the  production  of  the  contract  or  to  inquire  of 
the  owner  of  the  land,  who  lived  in  the  neighborhood,  as  to  the 
vendor's  rights,  precluded  the  purchaser  from  basing  a  charge  of 
fraud  on  such  representation.**  And  where  a  person  assigns  or 
surrenders  his  interest  under  a  contract  which  he  has  signed  per- 
sonally or  through  his  agent,  it  has  been  held  that  he  cannot  base 
a  charge  of  fraud  on  the  other  party's  misrepresentation  as  to 
his  rights  under  the  contract,  as  in  such  a  case  he  is  charged  with 
notice  of  the  contents  of  the  contract  and  has  no  right  to  rely  on 
the  representation.'*  According  to  the  better  view,  however,  con- 
tributory negligence  is  not  a  defense  to  an  action  for  fraud  and 
deceit,  and  a  party  is  not  precluded  from  recovering  property 
which  he  has  been  induced  to  part  with  by  fraud  because  he 
may  have  been  negligent  in  reposing  confidence  in  the  wrong- 
doer.*'   And  one  party  to  a  transaction  is  not  required  to  verify 

Sa.  De  Milt  r.  Hill,    (Sup.  1895)  2S.  WUte  v.  Seaver,   (Sup.  1857) 

89  Hun  5«,  64  State  Rep.  4,  34  K.  Y.  26  Barb.  235. 

8.  1060.  M.  Leszyngkjr  v.  Ross,    (Sup.  Sp. 

23.  Caton  Business  College  Ca  t.  T.  1901)  36  Misc.  652,  72  N.  Y.  S. 
Hertel,  (Super.  6.  T.  1891)  35  State  352. 

Rep.  671,  12  N.  Y.  S.  721.  27.  Albany  City  Sav.  Inst.  v.  Bur- 

24.  Groajean  t.  Galloway,  (Sup.  dick,  (1881)  87  N.  Y.  40;  Smith  t. 
1903)  82  App.  DiT.  380,  81  N.  Y.  8.  Smith,  (1892)  134  N.  Y.  62,  45  State 
871.  Bat  see  Haight  T.  Hoyt,  (1859)  Rep.  591,  31  N.  E.  258;  Wilcox  v. 
19  N.  Y.  464.  American  Telephone,  etc.,  Co.,  (1903) 
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representations  made  by  the  other  party  and  based  on  means  of 
knowledge  possessed  by  him  and  not  equally  so  by  the  complain- 
ant. As  said  by  Porter,  J. :  "  Every  contracting  party  has  an 
absolute  right  to  rely  on  the  express  statement  of  an  existing  fact, 
the  truth  of  which  is  known  to  the  opposite  party  and  unknown  to 
him,  as  the  basis  of  a  mutual  engagement;  and  he  is  under  no 
obligation  to  investigate  and  verify  statements,  to  the  truth  of 
which  the  other  party  to  the  contract,  with  full  means  of 
knowledge,  has  deliberately  pledged  his  faith."**  And  as  is  said 
by  Earl,  J. :  "  Where  one  sues  another  for  negligence,  his  own 
negligence  contributing  to  the  injury  will  constitute  a  defense  to 
the  action;  but  where  one  sues  another  for  a  positive,  wilful 
wrong  or  fraud,  negligence  by  which  the  party  injured  exposed 
himself  to  the  wrong  or  fraud  will  not  bar  relief.  If  the  rule  were 
otherwise,  the  unwary  and  confiding,  who  need  the  protection  of 
the  law  the  most,  would  be  left  a  prey  to  the  fraudulent  and  artful 
practices  of  evildoers."*'  Thus  where  the  charge  of  fraud  is 
based  on  a  misrepresentation  as  to  the  incumbrances  on  land  sold, 
the  fact  that  the  purchaser  could  have  informed  himself  in  respect 
thereto  by  an  examination  of  the  records  is  no  defense ;  "  nor  is  it 
a  defense  that  the  purchaser  at  a  public  sale  was  notified  of  the 
claim  of  a  third  person  under  an  unrecorded  mortgage,  where  he 
relied  on  the  vendor's  absolute  denial  of  its  existence  and  his 
assertion  that  the  claim  was  interposed  merely  to  injure  the  sale." 
As  a  general  rule,  in  case  of  a  sale  or  lease  of  real  estate,  the  pur- 
chaser or  lessee  may  rely,  without  investigation,  on  the  vendor's 
or  lessor's  representation  as  to  the  rents  paid  by  the  occupying 
tenants.**  And  where  a  vendor  made  a  false  representation  as 
to  the  actual  rents  paid  by  present  tenants,  the  fact  that  he  refused 

176  K.  T.  115,  08  N.  E.  153;  Delano  30.  Blumenfeld  v.  Stlne,  (Sup.  Bp. 

V.   Rice,    (Sup.    1897)   23   App.   Div.  T.   1904)    42  Misc.  411,  87  N.  Y.   S. 

327,  48  N.   Y.  S.  295;   Ettlingcr  v.  81,   affirmed   96   App.    Div.    160,    89 

Weil,   (Sup.  1904)   94  App.  Div.  291,  N.  Y.  S.  85. 

294,  87  N.  Y.  S.  1049;  Hudson  Iron  31.  Haight    v.    Hayt,     (1859)     10 

Co.    V.    Mershom,    (Sup.    1912)     140  N.  Y.  464. 

App.   Div.   556,    133  N.   Y.   S.   998;  32.  Ettlinger  v.  Weil,  (Sup.  1904) 

Clark    V.    Rankin,    (Sup.    1866)     46  94  App.  Div.  291,  87  N.  Y.  S.  1049, 

Barb.  570;  Bullion  v.  Bullion,   (Sup.  reversed  on  otlier  grounds  184  N.  Y. 

1893)  73  Hun  437,  56  State  Rep.  24,  179,  77  N.  E.  31;  Del  Piano  v.  Capo- 

26  N.  Y.  S.  337.  nigri,    (Sup.  App.  T.  1897)  20  Misc. 

28.  Mead  v.  Bunn,  (1865)  32  N.  Y.  541,   46  N.   Y.   S.   452,  affirming    19 

275,  280.  Misc.  708  mem.,  43  N.  Y.  S.  1153. 

28.  Albany  City  Sav.  Inst.  v.  Bur- 
dick,  (1881)  87  N.  Y.  40,  40. 
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to  sign  a  written  statement  that  his  representation  was  true, 
eicpressing  indignation  that  the  truth  of  his  statement  should  be 
questioned,  it  was  held  that  this  did  not  put  the  purchaser  on 
inquiry  as  to  the  truth  of  the  representation  and  for  this  reason 
preclude  him  from  basing  a  charge  of  fraud  thereon.**  An  officer 
of  a  corporation  is  not  necessarily  charged  with  notice  of  the  affairs 
of  the  corporation  so  as  to  preclude  him  from  basing  a  charge 
of  fraud  on  misrepresentations  as  to  the  affairs  of  the  corporation 
by  one  from  whom  he  purchases  its  stock."*  Thus  a  director  of  a 
bank  who  purchases,  as  an  individual,  stock  of  the  bank  from  the 
cashier,  is  not  precluded  from  basing  a  charge  of  fraud  on  mis- 
representations as  to  the  affairs  and  condition  of  the  bank." 

§  207.  Pleading  and  Proof  of  Belianoe  on  Sq>reBentation. — As 
reliance  on  the  false  representations  and  deception  is  essential  to 
a  charge  of  fraud,  it  must  be  alleged  in  the  pleading.**  It  is  usual 
to  allege  that  the  plaintiff  believed  the  representation  to  be  true. 
An  express  allegation  to  this  effect  is  not  essential  if  other  facts 
are  allied  which  fairly  import  such  belief ;  and  it  has  been  held 
that  an  allegation  that  the  representation  was  false  and  made 
with  the  intent  to  deceive,  and  that  the  plaintiff  relied  thereon, 
fairly  imports  his  belief  that  it  was  true.*' 

Reliance  on  the  representations  must  be  proved  by  the  party 
alleging  the  fraud,  and  whether  there  was  such  reliance  is  Ordi- 
narily a  question  of  fact.**  Reliance  on  the  representations  may 
be  inferred  from  the  circumstances  attending  the  transaction.** 
"  It  is  incumbent,"  says  Collin,  J.,  "  upon  a  plaintiff  in  an  action 
for  deceit  through  false  representations  to  show  that  he  was 
influenced  by  them.     It  does  not  require  very  strong  proof  to 

53.  Ettlinger  y.  Weil,  (Sup.  1904)  159  N.  T.  S.  787;  Simmons  v.  Eay- 
94  App.  Div.  291,  87  N.  Y.  S.  1049,  ser,  (Super.  Ct.  1878)  43  Super.  Ct. 
reversed  on  other  grotinds  184  N.  Y.  131  j  Van  De  Sande  v.  Hall,  (Sup. 
179,  77  N.  E.  31.  185«)  13  How.  Pr.  458. 

54.  Lefever  v.  Lefever,  (1864)  30  37.  Douglas  v.  McDermott,  (Sup. 
N.  Y.  27;  Foote  V.  Leary,  (Sup.  1905)  1897)  21  App.  Div.  8,  47  N.  Y.  S. 
103  App.  Div.  647,  93  N.  Y.  S.  169.  336. 

38.  Lefever  v.   Lefever,    (1864)    30  88.  Ochs    v.    Woods,     (1917)     221 

N.  Y.  27.  N.  Y.  335,  117  N.  E.  305,  reversing 

Se.  Eccardt  v.    Eisenhauer,    (Sup.  160  App.  Div.  740,  146  N.  Y.  S.  4; 

1902)   74  App.  Div.  36,  77  N.  Y.  8.  Lasbury  v  ScarpuUa,   (Sup.  App.  T. 

18;   Barber  v.  Morgan,   (Sup.  1867)  1916)   156  N.  Y.  S.  744. 

51    Barb.     116;     King    v.    Murphy,  89.  Taylor    v.    Guest,     (1874)     58 

(County  Ct.  1914)   151  N.  Y.  S.  476;  N.   Y.  262,   266;   Henn  v.   Douglass, 

Taylor  v.  Stern.  (Sup.  App.  T.  1916)  (Sup.  19U)    147  App.  Div.  473,  131 

10 
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establiBh  it.  In  most  cases  it  may  be  inferred  from  the  circum- 
stances attending  the  transaction."**  "  If  from  the  nature  of 
the  transaction,  the  relation  of  the  parties,  and  the  circumstances 
surrounding  the  transaction,"  says  Van  Brunt,  P.  J.,  "  it  may 
fairly  be  presumed  that  the  plaintiff  relied  upon  the  representa- 
tions in  entering  into  the  transaction,  and  that  they  were  the 
inducing  cause,  the  mere  fact  that  he  has  or  has  not  sworn  to 
the  conclusion  that  he  relied  upon  the  representations  is  of  little 
moment.  In  fact,  it  is  only  of  recent  years  that  such  questions 
were  i)ermitted. "  **  The  party  complaining  of  the  alleged  fraud 
may,  if  he  is  a  competent  witness,  testify  directly  as  to  whether 
he  believed  and  relied  on  the  representation.  This  is  not  a  matter 
of  opinion,  but  the  statement  of  a  fact  within  his  knowledge.** 
Where  at  the  suit  of  a  manufacturer  it  is  sought  to  charge  his 
broker  with  fraud  for  misrepresentations  as  to  the  financial  con- 
dition of  the  person  to  whom  the  sale  is  made,  the  fact  that  no 
reliance  was  placed  on  the  broker's  representations  cannot  be 
shown  by  proof  of  a  usage  t>r  custom  that  no  reliance  was  placed 
by  manufacturers  on  such  representations  but  that  they  ascer- 
tained for  themselves  the  financial  condition  of  purchasers,  as 
such  a  usage  or  custom  would  be  unreasonable  or  absurd.*' 

Time  of  Making  Misrepresentation 

§  208.  !In  General. — ^A  misrepresentation,  as  a  general  rule,  in 
order  to  be  made.the  basis  of  a  charge  of  fraud,  must  have  been 

N.    T.    S.    810;    Hatch    v.    Spoo&er,  App.    Dec.    408;    Hubbell    v.   Meiga, 

(Sup.  O.  T.  1891)  37  State  Rep.  151,  (Sup.  G.  T.  1870)   4  Lans.  214,  228, 

13  N.  Y.  S.  642.  reversed  on  other  grounds  50  N.  Y. 

40.  Ochs  y.  Woods,  (1917)  221  480;  Continental  Coal,  etc.,  Co.  v. 
N.  Y.  335,  117  N.  E.  305,  reversing  Kilpatrick,  (Sup.  App.  Div.  1916) 
160  App.  Div.  740,  146  N.  Y.  S.  4,  172  App.  Div.  541, 158  N.  Y.  S.  1056; 
on  the  ground  that  the  evidence  was  Barrett  v.  Western,  (Sup.  1870)  66 
sufScient  to  carry  to  the  jury  the  Barb.  205 ;  Trankla  v.  McLean,  ( Sup. 
question  whether  the  representations  App.  T.  1806)  18  Misc.  221,  75  State 
were  relied  on.  Rep.  796,  41  N.  Y.  S.  386;  Strauss 

41.  Hatch  V.  Spooner,  (Sup.  0.  T.  v.  Welsbach  Gas  Lamp  Co.,  (Sup. 
1891)  37  State  Rep.  151,  153,  13  App.  T.  1903)  42  Misc.  184,  85  N.  Y. 
N.  Y.  S.  642.  S.    367.      But    see    Shaw   v.    Stine, 

42.  Bradner  v.  Strang,  (1882)  89  (Super.  Ct.  1861)  21  Super.  Ct.  157. 
N.  Y.  299,  affirming  23  Hun  445;  43.  Fuller  v.  Robinson,  (App. 
King  V.  Fitch,  (App.  1864)  1  Keyes  1881)  13  Wkly.  Dig.  176,  reversing 
432,   2  Abb.   App.   Dec.   508;    Thorn  10  Wkly.  Dig.  487. 

V.  Helmer,  (1865)  2  Keyes  27,  4  Abb. 
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made  at  the  time  of  or  as  a  part  of  the  transaction  in  question.^ 
Thus  a  representation  as  to  a  vendor's  title,  made  many  years 
before  the  sale  in  question,  cannot  be  considered  as  a  part  of  or  as 
an  inducement  to  the  purchase.*'  So  a  representation  as  to  one's 
financial  standing,  made  long  prior  to  a  sale  on  credit  and  not  as 
the  basis  for  future  sales  or  in  contemplation  of  any  new  credit, 
eanuot  be  made  the  ground  for  a  charge  of  fraud.**  As  said  by 
Roger,  C.  J.:  "  While  representations  made  by  a  party  with  a 
view  of  procuring  credit  with  another  may  be  held  to  apply  to 
and  affect  subsequent  credits  extended  by  the  vendor  to  the  vendee, 
yet  such  representations,  in  order  to  have  that  effect,  must  be 
made  in  the  course  of  the  dealing  and  under  circumstances  from 
which  it  may  be  inferred  that  they  were  made  with  an  intent  to 
induce  a  continued  credit."*^  On  the  other  hand,  if  prior  repre- 
sentations were  a  part  and  parcel  of  the  entire  relations  of  the 
parties  to  each  other  and  influenced  the  transaction  in  question, 
a  charge  of  fraud  may  be  based  thereon.**  And  where  a  represen- 
tation is  made  for  the  purpose  of  influencing  the  other  party  in 
giving  future  credit,  as  where  it  is  made  as  a  basis  for  future  sales 
on  credit  or  loans,  it  may  be  made  the  basis  of  a  charge  of  fraud.** 
In  such  cases  the  inquiry  is  whether  the  buyer  made  any  false 
statements  by  which  the  seller  was  deceived.  The  fraud  may  be 
practiced  by  a  continuous  course  of  misrepresentation  during  a 
ISeries  of  transactions  and  still  continued  notwithstanding  the  first 
purchases  were  paid  for.  In  fact,  such  payments  may  be  a  part 
of  the  scheme  to  gain  the  confidence  of  the  seller  and  induce  him 

44.  Morris  v.   Talcott,    (1884)    9«         49.  Zabriskie  v.  Smith,   (1855)    13 

N.  Y.  100.  N.  Y.  322,  332;  Bradley  v.  Seaboard 

46.  Grosjean    v.    O&lloway,    (Sup.  Nat.  Bank,  ( 1901 )   167  N.  Y.  427,  60 

1903)  82  App.  Div.  380,  81  N.  Y.  S.  N.   E.  771,  affirming  as  to  this  but 

871.  reversing  on  other  grounds  46  App. 

46.  Morris  v.  Talcott,  (1884)  96  Div.  550,  62  N.  Y.  8.  61;  King  v. 
N.  Y.  100,  reversing  29  Hun  426;  Fitch,  (App.  1864)  1  Keyes  432,  2 
Macullar  v.  McKinley,  (1885)  99  Abb.  App.  Dec.  508;  Coffin  v.  Hol- 
N.  Y.  353,  358,  2  N.  E.  9;  Hotchkin  lister,  (Sup.  1883)  31  Hun  81;  Levy 
T.  Malone  Third  Nat.  Bank,  (1891)  v.  Abramsohn,  (Sup.  App.  T.  1902) 
127  N.  Y.  329,  38  State  Rep.  754,  27  39  Misc.  781,  81  N.  Y.  S.  344;  Gold- 
K.  E.  1050,  affirming  33  State  Rep.  smith  v.  Stern,  (Sup.  App.  T.  1903) 
195,  11  N.  Y.  S.  220.  84  N.  Y.  S.  869;  Lewisohn  v.  Apple, 

47.  Morris  v.  Talcott,  (1884)  96  (Sup.  G.  T.  1887)  12  Civ.  Pro.  274, 
K.  Y.  100,  106.  7    State    Rep.    223.     See    also    Von 

48.  Universal   Audit   Co.   v.   Cam-  Bruck  v.  Peyser,    (Super.  Ct.   1864) 
eron,  (Sup.  1915)   169  App.  Div.  879,  26  Super.  Ct.  468,  28  How.  Pr.  292. 
155  N.  Y.  8.  1025.    See  also  Yates  v. 

Alden,  (1863)  41  Barb.  172. 
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to  make  further  sales  and  give  larger  credit.^  The  same  view  has 
been  taken  where  a  second  purchase  was  entered  into  by  a  buyer,  in 
reliance  on  false  representations  made  by  the  seller  at  an  earlier  sale, 
and  a  charge  of  fraud  sustained  on  such  earlier  representations." 
§  209.  Bepresentation  after  Transaction  Completed. — ^A  repre- 
sentation made  after  the  transaction  is  completed  cannot  be  made 
a  basis  for  a  charge  of  fraud,  as  it  could  not  have  been  relied  on, 
nor  could  it  have  formed  any  part  of  the  consideration  for  the 
contract.*'  Thus  where  there  was  an  enforceable  oral  lease  for  a 
year,  before  any  representations  by  the  lessor  as  to  the  condition 
of  the  premises,  a  charge  of  fraud  cannot  be  based  on  subsequent 
misrepresentations,  though  used  as  an  inducement  to  the  execution 
of  a  written  lease  for  such  period.^  The  fact,  however,  that  an 
order  for  goods  to  be  manufactured  had  been  given  and  accepted 
prior  to  the  time  the  buyer's  representation  as  to  his  financial 
standing  was  made,  does  not  prevent  a  charge  of  fraud  from  being 
based  thereon,  where  the  delivery  of  the  goods  in  pursuance  of  the 
order  was  induced  by  the  representation.  The  extension  of  credit 
was  not  completed  and  irrevocable  until  the  delivery,  and  until  then 
no  title  passed  to  the  buyer.  If,  therefore,  in  delivering  the  goods 
and  thus  passing  title  to  the  buyer  the  seller  acted  in  reliance  on 
the  representation  he  should  be  permitted  to  rescind."  Where 
parties  enter  into  a  joint  venture  for  the  purchase  of  land,  the 
fraud  of  one  of  the  parties  after  the  purchase  has  been  made,  in 
carrying  out  the  original  contract,  does  not  give  the  other  party 
the  right  to  rescind  the  entire  transaction  and  recover  from  the 
party  guilty  of  the  fraud  what  he  has  contributed  to  the  joint 
purchase."' 

50.  King  V.  Fitch,  (App.  1864)  1  1889)  5  Silv.  Sup.  172,  27  State  Rep. 
Keyes  432,  2  Abb.  App.  Dec.  508.  637,    7   N.    Y.    S.    734,   affirmed    124 

51.  Chiaholm  v.  Eisenhuth,  (Sup.  N.  Y.  644  mem.,  36  State  Rep.  271, 
1902)  69  App.  Div.  134,  74  N.  Y.  S.  26  N.  E.  812;  McCall  v.  Proal, 
496.  (Super.  Ct.  1882)   48  Super.  Ct.  403, 

92.  Kingsland    v.     Haines,     (Sup.  407. 
1901)  62  App.  Div.  146,  70  N.  Y.  S.  68.  Bayles  v.   Clark,    (Sup.   1906) 

873;    Bayles   v.   Clark,    (Sup.    1906)  115  App.  Div.  33,  100  N.  Y.  S.  586. 
115  App.  Div.  33,  100  N.  Y.  S.  586;  54.  Bliss  v.   Sickles,    (Sup.   O.    T. 

Duryea  v.  Zimmerman,    (Sup.   1911)  1892)  50  State  Rep.  139,  21  N.  Y.  S. 

143  App.  Div.  60,  127  N.  Y.  S.  664;  273,  affirmed  142  N   Y.  647,  59  State 

Mahoney   v.   O'Neill,    (Sup.   App.   T.  Rep.  168,  36  N.  E.  1064. 
1901)  36  Misc.  795,  74  N.  Y.  S.  917,  65.  Hollister  v.   Simonson,    (1902) 

reversing  36  Misc.   43,   74  N.   Y.   S.  170  N.  Y.  357,  63  N.  E.  342,  affirm- 

918;   Hart  v.  Walsh,    (Sup.  App.  T.  ing  as  to  this  36  App.  Div.  63,   55 

1914)    84   Misc.    421,    146   N.   Y.    S.  N.  Y.  S.  372. 
235;  Coffin  V.  Hollister,   (Sup.  G.  T. 
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RestUtant  Injury 

§  210.  In  General. — ^As  a  general  rule,  a  misrepresentation  to 
be  the  basis  of  a  charge  of  fraud  must  result  in  an  injury  to  the 
complainant."  And  where  damages  do  not  necessarily  and 
naturally  flow  from  a  false  representation,  additional  facts  show- 
ing damages  must  be  alleged."  "  Pecuniary  loss,"  says  Collier, 
J.,  "  to  the  deceived  party  is  absolutely  essential  to  the  mainte- 


56.  Arthur  v.  Griswold,  (1874)  56 
N.  Y.  400;  Taylor  v.  Guest,  (1874) 
68  N.  Y.  262,  266;  Deobold  v.  Opper- 
mann,  (1888)  111  N.  Y.  631,  20  State 
Rep.  81,  10  N.  E.  94;  Taylor  v.  Com- 
mercial Bank,  (1903)  174  N.  Y.  181, 
185,  66  N.  E.  726;  Urtz  v.  New  York 
Cent.,  etc.,  R.  Co.,  (1911)  202  N.  Y. 
170,  95  N.  E.  711,  reversing  140  App. 
Div.  915  mem.,  124  N.  Y.  S.  1132; 
Reno  V.  Bull,  (1919)  226  N.  Y.  546, 
124  N.  E.  144,  reversing  179  App. 
Div.  891  mem.,  166  N.  Y.  S.  1109; 
Robinson  v.  Syracuse  Rapid  Transit 
R.  Co.,  (Sup.  1905)  100  App.  Div. 
214,  91  N.  Y.  8.  909;  Tregner  v. 
Hazen,  (Sup.  1907)  116  App.  Div. 
829,  102  N.  Y.  S.  139;  Badger  v. 
Pond,  (Sup.  1907)  120  App.  Div. 
619,  105  N.  Y.  S.  546;  Isman  v.  Lor- 
ing,  (Sup.  1909)  130  App.  Div.  845, 
115  K.  Y.  S.  933;  Anderson  v.  Smit- 
ley  No.  1,  (Sup.  1910)  141  App.  Div. 
421,  126  N.  Y.  S.  25;  Goldan  v.  Dela- 
ware, etc.,  R.  Co.,  (Nos.  1,  2),  (Sup. 
1911)  144  App.  Div.  78,  81,  128  N.  Y. 
S.  936,  939;  Mackmull  v.  Brandlein, 
(Sup.  1912)  152  App.  Div.  733,  137 
N.  y.  S.  607;  Krohnthal  v.  Ranger, 
(Sup.  1919)  188  App.  Div.  694,  177 
N.  Y.  S.  280;  Taylor  v.  Scoville, 
(Sup.  1868)  64  Barb.  34;  Hewlett  v. 
Saratoga  Carlsbad  Spring  Co.,  (Sup. 
1896)  84  Hun  248,  65  State  Rep. 
843,  32  N.  Y.  S.  697;  Brehm  v. 
Guslial,  (Sup.  8p.  T.  1900)  31  Misc. 
112,  64  N.  Y.  S.  927;  Brady  v.  Ed- 
wards, (Sup.  Sp.  T.  1901)  35  Misc. 
435,  71  N.  Y.  S.  972;  Jamestown  v. 
Arter,  (County  Ct.  1907)  65  Misc. 
629,  106  N.  Y.  S.  1027;  Aron  v.  De 
Castro,  (Sup.  G.  T.  1891)  36  State 
Rep.  716,  13  N.  Y.  S.  372,  affirmed 
on  other  grounds  131  N.  Y.  648,  43 


State  Rep.  660,  30  N.  E.  491,  4  Silv. 
App.  95;  William  A.  Thomas  Co.  v. 
Hoist,  (Sup.  App.  T.  1910)  120  N.  Y. 
S.  747;  Pappademetriou  v.  Boubou- 
lis,  (Sup.  Eq.  T.  1910)  134  N.  Y.  S. 
183. 

57.  Cohen  v.  Kohler,  (Sup.  1913) 
158  App.  Div.  435,  143  N.  Y.  S.  497; 
New  York  Lubricating  Oil  Co.  v. 
C.  £.  Mills  Oil  Co.,  (Sup.  1916)  173 
App.  Div.  628,  160  N.  Y.  S.  239; 
Mahon  v.  Equitable  Trust  Co.,  (Sup. 

1918)  181  App.  Div.  335,  168  N.  Y.  S. 
757;    Krohnthal    v.    Ranger,     (Sup. 

1919)  188  App.  Div.  594,  177  N.  Y. 
S.  280;  Seaman  v.  Becar,  (Sup.  Sp. 
T.  1896)  15  Misc.  616,  38  N.  Y.  S. 
69. 

In  Cohen  v.  Kohler,  (Sup.  1913) 
158  App.  Div.  435,  143  N.  Y.  S.  497, 
a  charge  of  fraud  in  an  action  for 
damages  was  sought  to  be  based  on 
a  purchaser's  representation,  made  to 
induce  a  sale  of  stock  to  him,  that 
the  corporation  was  not  a  "  paying 
proposition,"  and  a  dismissal  of  the 
complaint  was  sustained  on  the 
ground  that  there  was  no  showing 
that  the  seller  was  damaged,  Burr, 
J.,  saying:  "Notwithstanding  that 
the  New  York  Pie  Baking  Company 
was  a  paying  proposition,  and  not- 
withstanding that  defendant  falsely 
stated  and  represented  to  plaintiff 
that  it  was  not,  and  notwithstand- 
ing that  plaintiff  believed  such  rep- 
resentation and  sold  her  stock  on  ac- 
count thereof,  if  as  matter  of  fact 
she  received  for  it  all  that  it  was 
actually  worth,  no  damage  has  re- 
sulted to  her.  It  does  not  appear 
from  the  complaint  what  the  stock 
was  worth.  For  anything  that  ap- 
pears therein  she  may  have  received 
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nance  of  the  action.  Fraad  and  deceit  alone  do  not  warrant  the 
recovery  of  damages.  Deceit  and  injury  must  concur."**  And 
says  Van  Brunt,  P.  J.:  "It  is  the  well  settled  rule  that  it  is  the 
very  essence  of  the  action  of  fraud  and  deceit  that  the  same  should 
be  accompanied  by  damage,"  ^  A  party  cannot  claim  to  have  been 
defrauded  who  has  been  induced  by  artifice  or  false  representations 
to  do  that  which  the  law  would  otherwise  have  compelled  him  to 
perform.'*  Consequently  where  the  defendant,  to  induce  the 
plaintiff  to  render  him  services  and  to  show  his  ability  to  pay 
therefor,  stated  that  he  was  the  owner  of  a  certain  farm,  a  charge 
of  fraud  cannot  be  based  thereon  if  the  defendant,  though  not  the 
owner  of  the  farm,  is  solvent  and  amply  able  to  pay  for  the 
services.  In  such  a  case,  unless  the  defendant  is  insolvent  or 
unable  to  pay,  no  injury  can  result  from  his  misrepresentation, 
and  it  is  a  matter  of  indifference  whether  he  is  the  owner  of  the 
farm  or  not."  It  has  also  been  held,  where  an  action  was  brought 
to  recover  damages  for  the  fraud  of  the  defendant  whereby  the 
plaintiff  was  induced  to  execute  a  release  of  a  claim  for  unliqui- 
dated damages,  that  the  action  cannot  be  maintained  where  there 
is  no  proof  that  the  released  claim  of  the  plaintiff  exceeded  in 


for  it  more  than  it  was  worth  if  the 
pie  baking  company  had  been  a  pay- 
ing concern." 

And  in  New  York  Lubricating  Oil 
Ca  V.  C.  E.  Mills  Oil  Co.,  (Sup.  1916) 
173  App.  Div.  628,  160  N.  Y.  S.  239, 
where  a  charge  of  fraud  was  sought  to 
be  based  on  a  representation  by  a  pur- 
chaser of  oil  from  a  manufacturer 
that  he  intended  the  oil  for  export, 
the  complaint  was  held  fatally  de- 
fective for  failure  to  allege  damages 
to  the  seller  from  the  misrepresenta- 
tion, Scott,  J.,  saying:  "  It  is  appar- 
ent that  no  sufficient  cause  of  action 
for  damages  is  set  up  in  this  portion 
of  the  complaint.  It  is  not  alleged 
that  plaintiff  was  not  paid  the  price 
for  which  it  sold  the  oil,  or  that  it 
sold  the  oil  for  a  lower  price  because 
it  believed  that  it  was  bought  for 
export  than  it  would  have  demanded 
if  it  had  understood  that  it  was 
bought  for  domestic  consumption,  or 
that  the  price  paid  for  the  oil  was 


less  than  the  value  thereof  or  less 
than  the  plaintiff  would  have 
charged  if  it  had  known  that  the 
oil  was  intended  for  domestic  sale. 
So  that  every  fact  which  might  have 
shown  pecuniary  damages  to  plaintiff 
because  it  was  induced  to  sell  the 
oil  upon  false  representations  was 
conspicuously  absent  from  the  com- 
plaint." 

58.  Urtz  V.  New  Yca-k  Cent.,  etc., 
R.  Co.,  (1911)  202  N.  Y.  170,  95 
N.  E.  711. 

69.  Aron  v.  De  Castro,  (Sup.  G.  T. 
1891)  36  State  Rep.  716,  13  N.  Y.  S. 
372.  See  also  Deobold  v.  Opper- 
mann,  (1888)  111  N.  Y.  631,  639, 
20  State  Rep.  81,  19  N.  E.  94. 

60.  Deobold  v.  Oppermann,  (1888) 
111  N.  Y.  531,  542,  20  State  Rep.  81, 
19  N.  E.  94;  Crouch  v.  Wagner,  (Sup. 
1901)  63  App.  Div.  526,  71  N.  Y.  S. 
607. 

61.  Taylor  v.  Scoville,  (Sup.  1868) 
54  Barb.  34. 
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value  the  amotmt  paid  for  the  release.**  And  where  a  chattel 
mortgage  was  given  to  secure  an  existing  indebtedness,  it  was  held 
that  the  mortgagee  could  not  maintain  an  action  for  damages  on 
account  of  the  mortgagor's  false  representations  as  to  his  title, 
as  no  damage  resulted  to  the  mortgagee  therefrom."  Where  a 
daim  is  such  that  its  assignment  is  illegal  as  against  public  policy, 
such  as  an  assignment  of  the  salary  of  a  public  officer,"  a  charge 
of  fraud  by  the  assignee  cannot  be  based  on  a  representation  as  to 
the  existence  and  validity  of  the  claim.* 

§  211.  Inference  of  Injury;  Bescission. —  Injury  is  hot  neces- 
sarily to  be  inferred  from  the  falsity  of  a  representation,  where 
afSrmative  relief  is  sought.'"  "  Before  a  party  can  be  relieved 
from  his  contract  on  account  of  fraud, ' '  says  Mayham,  P.  J.,  ' '  the 
rule  seems  to  be  that  he.  must  show  '  some  pecuniary  loss  or  injury 
as  the  natural  consequence  of  the  conduct  induced  by  the  mis- 
representation. In  short,  the  representation  must  be  so  material 
that  its  falsity  renders  it  unconscientious  in  the  person  making 
it  to  enforce  the  agreement  or  other  transaction  which  it  has 
caused.  Fraud  without  resulting  in  pecimiary  damage  is  not  a 
ground  for  the  exercise  of  remedial  jurisdiction.'  "*'  And  where 
it  was  sought  to  rescind  a  sale  of  stock.  Van  Brunt,  P.  J.,  said: 
"  It  may  be  urged  that  the  mere  showing  that  the  representations 
which  were  the  inducing  cause  of  the  purchase  upon  the  part  of  the 
plaintiff  were  false  implies  damage.  But  there  is  no  presumption 
of  damage  arising  from  a  representation  which  is  proved  to  be 
false.  It  rests  upon  the  plaintiff  to  prove  not  only  the  falsity  of 
the  representation  but  that  some  damage  at  least  has  been  sustained 
thereby ;  and  there  is  no  difference  in  this  respect  between  proceed- 
ings in  equity  and  proceedings  at  law.  It  may  be  true  that  upon 
proof  of  false  representations  and  damage  thereby  upon  the  part 
of  the  plaintiff  a  court  of  equity  will  grant  relief  where  the  action 

62.  Urtz  T.  New  York  Cent.,  etc.,  65.  August  v.  Crane,  (Sup.  App.  T. 

R.   Co.,    (1911)    202   N.   Y.    170,   95  1899)  28  Misc.  549,  59  N.  Y.  S.  583. 

N.   E.   711,  reversing   140  App.  Div.  66.  Aron  v.  De  Castro,  (Sup.  G.  T. 

915  mem.,  124  N.  Y.  S.  1132,  on  prior  1891)  36  State  Rep.  716,  131  N.  Y.  S. 

appeal  137  App.  Div.  404,  121  N.  Y.  372,  affirmed  on   other  grounds   131 

S.  879,  explaining  Gould  v.   Cayuga  N.  Y.   648,  30  N.   E.   491,   43  State 

County  Nat.  Bank,   (1885)   99  N.  Y.  Rep.  660,  4  Silv.  App.  95. 

333,  2  N.  E.  16.            .  67.  Hewlett  v.   Saratoga   Carlsbad 

8S.  Badger   v.    Pond,    (Sup.    1907)  Spring  Co.,  (Sup.  1895)  84  Hun  248, 

120  App.  Div.  619,  105  N.  Y.  S.  546.  65  State  Rep.  843,  32  N.  Y.  S.  697. 

64.  See  infra,  section  431. 


Digitized  by  VjOOQIC 


290 


NEW  YORK  LAW  OF  CONTRACTS 


IJ  211 


for  fraud  and  deceit  will  not  lie ;  but  the  proof  of  damage  must  be 
furnished  the  court  in  both  cases  in  order  that  it  may  appear  that 
there  is  a  substantial  wrong  to  be  redressed. ' '  •*  For  the  purpose 
of  affirmative  relief,  such  as  relief  by  way  of  rescission,  if  any 
pecuniary  loss  is  shown,  the  court  will  not  inquire  into  the  extent 
of  the  injury;  it  is  sufficient  if  the  party  misled  has  been  very 
slightly  injured,  if  the  amount  is  at  all  appreciable.*'  In  some 
cases  the  view  is  taken  that  the  defendant  may  defend  against  the 
enforcement  of  an  executory  contract  without  showing  affirmatively 
that  loss  resulted  to  him  from  the  false  representations.'"  And  in 
case  of  a  purchase  induced  by  false  representation  the  buyer  has 
been  permitted  to  rescind  without  any  showing  of  damage." 
This  hfis  also  been  held  true  where  the  plaintiff  was  induced  by 
fraudulent  representations  to  subscribe  to  the  stocks  of  a  corpora- 
tion, and  he  has  been  permitted  to  rescind  and  recover  the  amount 
paid  on  his  subscription,  irrespective  of  whether  the  stock  was  in 
fact  worth  the  amount  agreed  to  be  paid.'*    The  view  has  also 


88.  Aron  v.  De  Castro,  (Sup.  G.  T. 
1891)  36  State  Rep.  716,  718,  131 
N.  Y.  S.  372. 

69.  Stewart  v.  Lester,  (Sup.  1888) 
49  Hun  .58,  17  State  Rep.  248,  1 
N.  Y.  S.  699. 

70.  Roscoe  v.  Safford,  (Sup.  1901) 
61  App.  Div.  289,  70  N.  Y.  S.  309; 
Stewart  v.  Lester,  (Sup.  1888)  49 
Hun  58,  17  State  Rep.  248,  1  N.  Y.  S. 
699. 

"  The  rule  invoked  by  the  plain- 
tiff," says  Barlcer,  P.  J.,  "  that  fraud, 
without  damages  resulting  therefrom, 
never  gives  a  right  of  action  in  favor 
of  the  defrauded  party,  applies  to 
those  cases  where  the  injured  party 
is  seeking  to  recover  damages  from 
the  wrong-doer  in  an  action  on  the 
case  ex  delicto  as  an  indemnity 
against  the  injury  which  he  has  sus- 
tained by  reason  of  the  fraud,  and 
has  no  ju»t  application  to  a  case 
like  the  one  in  hand,  where  the  fraud 
is  relied  upon  as  a  defense  to  the 
enforcement  of  an  executory  con- 
tract. If  the  false  statement  relates 
to  a  material  fact,  the  law  implies 
that  the  defrauded  party  has  suffered 
an  injury  sufScient  to  defeat  a  re- 
covery.    By   showing  that  the  mis- 


statement was  a  material  one  rela- 
tive to  the  subject  matter  of  the  con- 
tract, is  proof  that  damages,  in  some 
degree,  have  been  sustained  by  the 
defrauded  party,  but  he  is  not  called 
upon  to  give  direct  proof  of  the 
nature  and  extent  of  his  damages. 
Where  a  party  is  seeking  affirmative 
relief  upon  the  ground  of  fraud, 
whether  it  be  legal  or  equitable,  then 
he  is  called  upon  to  prove  that  he 
has  sustained  -damages  in  some  tan- 
gible amount."  Stewart  v.  Lester, 
(Sup.  1888)  49  Hun  .'58,  63,  17  State 
Rep.  248,  1  N.  Y.  S.  699. 

71.  Rose  V.  Merchants'  Trust  Co., 
(Sup.  Sp.  T.  190.5)  96  N.  Y.  S.  946. 

72.  Mack  v.  Latta,  (Sup.  1903)  8.3 
App.  Div.  242,  82  N.  Y.  S.  130,  af- 
firmed aa  to  this  but  reversed  on 
other  grounds  178  N.  Y.  525,  71  N.  E. 
97.  In  this  case  Ingraham,  J.,  said: 
"  It  would  seem  to  follow  that  if 
those  representations  were  false  and 
made  for  the  purpose  of  inducing  the 
plaintiff  to  subscribe  to  the  stock  of 
the  company,  and  upon  the  faith  of 
which  he  did  subscribe,  he  would  be 
entitled  to  rescind  the  subscription 
and  to  recover  from  the  defendant 
corporation  the  amount  that  he  had 
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been  taken  that  where  material  fraudulent  representations  are 
established  by  which  the  plaintiff  was  induced  to  make  a  pur- 
chase, he  may  recover  nominal  damages  though  no  special  dam- 
ages are  shown."  And  the  fact  that  property  purchased  may 
have  been  worth  the  purchase  price  is  no  defense,  the  measure  of 
damages  being  the  difference  between  what  the  property  was 
actually  worth  and  what  it  would  have  been  worth  if  it  had  been  as 
represented."  In  certain  contracts  implying  a  high  degree  of 
mutual  confidence  between  the  parties,  a  charge  of  fraud  for  the 
purpose  of  rescission  may,  it  has  been  held,  be  based  on  a  false 
representation,  though  no  direct  injury  may  result  therefrom  to 
the  complainant.  Partnership  agreements  belong  to  this  class, 
and  it  has  been  held  that  a  charge  of  fraud  may  be  based  on  a  false 
representation  as  to  the  cost  of  property  put  into  the  partnership 
by  one  party  though  in  fact  the  property  may  have  been  worth 


paid  thereon.  Whether  the  stock 
was  worth  the  amount  that  he  sub- 
scribed for  it  or  not  would  be  im- 
material upon  the  question.  What 
he  subscribed  for  was  stock  in  a  cor- 
poration having  the  advantages  that 
these  representations,  if  true,  would 
give  to  it;  and  if  these  representations 
were  untrue,  and  the  corporation  was 
not  what  it  was  represented  to  be, 
the  plaintiff  would  be  entitled  to 
have  the  subscription  canceled.  I  do 
not  understand  that  in  such  an  ac- 
tion it  is  necessary  to  allege  that  the 
stock  was  not  of  the  value  that  it 
was  when  the  plaintiff  made  the  sub- 
scription, for  it  is  not  the  damages 
sastained  by  reason  of  the  fraud  that 
is  sought  to  be  recovered  from  the 
corporation.  The  question  is,  whether 
the  plaintiff  is  entitled  to  rescind  a 
subscription  to  stock  induced  by  rep- 
resentations as  to  the  condition  of 
the  company  and  which  related  to  its 
prospects,  when  these  representations 
were  false  and  fraudulent." 

78.  Northrop  v.  Hill,  (1874)  i57 
N.  Y.  351;  Allaire  v.  Whitney,  (Sup. 
1841)  1  Hill  484;  Isman  v.  Loring, 
(Snp.  1909)  130  App.  Div.  845,  115 
N.  Y.  S.  933;  Blumenfeld  v.  Stine, 
(Sup.  Sp.  T.  1904)  42  Misc.  411,  87 
N.  Y.  S.  81,  affirmed  96  App.  Div. 
160,  89  N.  Y.  S.  85. 


74.  Durst  V.  Burton,  (1905)  47 
N.  Y.  167;  Jeffrey  v.  Bigelow,  (Sup. 
1835)  13  Wend.  518;  Van  Epps  v. 
Harrison,  (Sup.  1843)  5  Hill  63; 
Fox  V.  Hirschfeld,  (Sup.  1913)  157 
App.  Div.  364,  142  N.  Y.  S.  261; 
Churchill  v.  St.  Gieorge  Development 
Co.,  (Sup.  1916)  174  App.  Div.  1,  7, 
160  N.  Y.  S.  357;  Harlow  v.  Haines, 
(Sup.  Sp.  T.  1909)  63  Misc.  08,  116 
N.  Y.  S.  449,  affirmed  136  App.  Div. 
938  mem.,  121  N.  Y.  S.  1134. 

"  I  think  that  it  is  clear,"  saya 
Dwight,  C,  "  that  when  a  party  to 
a  contract  is  guilty  of  fraud,  he  com- 
mits a  wrong  for  which  he  is  liable 
to  the  defrauded  party,  to  pay,  at 
least,  nominal  damages.  The  act  of 
entering  into  contract  relations  im- 
plies that  the  parties  are  to  deal  in 
good  faith  with  each  other.  On  no 
other  basis  can  the  minds  of  the  par- 
ties be  expected  to  meet.  If  one  of 
them,  professing  in  this  way  to  act 
in  good  faith,  in  fact,  commits  a 
fraud,  he  breaks  the  implied  obliga- 
tion he  is  under,  and  should  be  made 
to  respond  in  damages.  It  is  no  an- 
swer to  say  that  the  defrauded  party 
may  rescind  the  contract.  That  course 
is  at  his  option.  He  may  elect  to 
affirm  it,  and  have  his  action  for 
such  damages  as  he  may  prove, 
whether  substantial  or  otherwise.  .  .  . 
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the  amount  represented  as  its  costJ'  It  is  also  held,  in  case  of  a 
joint  purchase  of  property,  that  where  the  party  making  the  pur- 
chase misrepresents  the  actual  purchase  price  and  thus  secures 
from  the  other  more  than  his  just  share  of  the  actual  price,  this 
constitutes  a  fraud  unaffected  by  the  fact  that  the  property  was 
worth  the  amount  which  the  party  making  the  purchase  represented 
as  the  price." 

To  Whom  Representation  Made 

§  212.  Oeueral  Bule. —  If  the  false  representation  was  not  made 
to  the  plaintiff  and  he  had  no  knowledge  thereof  at  the  time  of  the 
transaction  in  question,  he  cannot,  of  course,  base  a  charge  of 
fraud  thereon,  as  he  could  not  have  been  in  any  way  influenced 
thereby."  And  as  a  general  proposition,  a  false  representation 
made  to  one  person  cannot  give  a  right  of  action  to  another  to 
whom  it  may  be  communicated  and  who  acts  in  reliance  on  its 
truth."  Thus,  to  justify  a  seller  in  avoiding  a  sale  on  credit  on 
account  of  the  fraud  of  the  buyer  in  misrepresenting  his  financial 
condition,  the  representation  must  have  been  made  to  the  seller  or 
made  for  the  purpose  of  being  communicated  to  him  and  with 
intent  to  influence  his  conduct.'*  For  example,  it  is  said  that  if  A, 
casually  or  from  vanity,  makes  a  false  or  exaggerated  statement 
of  his  pecuniary  means  to  B,  or  even  if  he  does  so  with  the  intent 


If  he  proves  no  special  damage,  he 
should,  at  least,  recover  nominal 
damages  for  the  breach  of  the  im- 
plied promise  to  act  in  good  faith." 
Northrop  v.  Hill,  (1874)  57  N.  Y. 
351,  354. 

76.  Harlow  v.  La  Brum,  (Sup. 
1894)  82  Hun  292,  64  State  Rep.  72, 
31  N.  Y.  S.  487,  affirmed  151  N.  Y. 
278,  45  N.  E.  859. 

76.  Douglass  v.  Richards,  (Sup. 
1906)  116  App.  Div.  27,  101  N.  Y.  S. 
299.  See  also  Tuomcy  v.  Walsh, 
(Sup.  1914)  160  App.  Div.  795,  14a 
N.  Y.  S.  722. 

77.  Darling  v.  Klock,  (Sup.  1898) 
33  App.  Div.  270,  53  N.  Y.  S.  593, 
alBrmed  165  N.  Y.  623  mem.,  59 
N.   E.    1121. 

78.  Eaton,  etc.,  Co.  v.  Avery  (1880) 
83  N.  Y.  31,  34;  Van  Kleeck  v.  Le 
Roy,  (Sup.  1862)  37  Barb.  54,  affirmed 
4   Abb.   App.    Dec.   479,   4   Abb.    Pr. 


N.  S.  431,  4  Trans.  App.  295;  Hill  v. 
Carley,  (Sup.  1876)  8  Hun  636; 
PoUak  V.  Dodge  Mfg.  Co.,  (Sup.  App. 
T.  1912)  78  Misc.  350,  353,  138  N.  Y. 
S.  429.  See  also  Oroh  v.  Flammer, 
(Sup.  1903)  89  App.  Div.  28,  85 
N.  Y.  S.  305;  Thayer  v.  Schlev, 
(Sup.  1910)  137  App.  Div.  166,  121 
N.  Y.  S.  1064. 

79.  Van  Kleeck  t.  Le  Roy,  (Sup. 
1862)  37  Barb.  644,  affirmed  4  Abb. 
App.  Dec.  479,  4  Abb.  Pr.  N.  S.  431, 
4  Trans.  App.  295;  Hill  v.  Carley, 
(Sup.  1876)  8  Hun  636.  See  also 
Bliss  v.  Sickles,  (Sup.  G.  T.  1892) 
50  State  Rep.  139,  21  N.  Y.  S.  273, 
affirmed  142  N.  Y.  647,  59  State  Rep. 
168,  36  N.  E.  1064. 

In  Van  Kleeck  v.  Le  Roy,  (Sup. 
1862)  37  Barb.  544,  where  a  charge 
to  the  above  effect  was  given  by  the 
trial  court  and  objected  to  by  the 
seller,  Hogeboom,  J.,   said:     "I  dis- 
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to  deceive  and  defraud  B,  and  B  communicates  the  statement  to 
C,  who  acts  upon  it,  A  cannot  be  held  as  for  a  false  representation 
to  C.  **  And  where  it  appeared  that  a  buyer  in  order  to  procure 
a  sale  on  credit  from  a  certain  firm,  to  whose  business  the  plaintiff 
succeeded,  made  fraudulent  representations  as  to  his  financial 
condition  to  a  salesman  of  such  firm,  and  that  a  few  months  there- 
after the  sale  in  question  was  referred  to  the  same  salesman,  who 
at  the  time  was  in  the  employ  of  the  plaintiffs,  to  determine  whether 
credit  should  be  given,  and  in  reliance  on  the  earlier  representa- 
tions he  sanctioned  the  credit,  it  was  held  that  as  the  representa- 
tions were  not  made  to  the  plaintiffs  or  to  some  one  acting  on  their 
behalf  at  the  time,  a  charge  of  fraud  could  not  be  based  thereon 
so  as  to  enable  them  to  rescind  the  sale.*^ 

§  213.  Qnaliflcation  of  General  Rule. —  If  a  representation  is 
made  to  one  person  with  the  intent  that  it  be  communicated  to 
another,  and  it  is  so  communicated  to  and  relied  on  by  the  latter, 


cover  no  error  in  this  charge.  It 
w«8,  in  substance,  that  to  justify  a 
▼endM-  in  treating  a  sale  of  personal 
property  as  void,  and  retaking  the 
property,  upon  the  ground  of  false 
and  fraudulent  representations,  such 
representations  must  be  made  to  him 
or  be  made  for  the  purpose  of  being 
eommiuiicated  to  him.  In  other 
words,  false  statements  made  to  a 
stranger,  without  any  intent  to  in- 
flnence  the  conduct  of  the  plaintiff, 
cannot  be  made  the  pretext  for  avoid- 
ing a  sale  made  by  the  plaintiff  him- 
self. The  plaintiff  has  no  right  to 
rely  upon  statements  made  to  other 
parties.  He  cannot  know  all  the  cir- 
cumstances under  which  they  were 
made,  nor  the  object  of  making  them. 
For  while  falsehood,  in  a  moral 
point  of  view,  is  never  justifiable, 
nor  wholly  excusable,  its  design  and 
object  may  be  wholly  misapplied  and 
nnintentionally  enlarged,  if  made  to 
cover  a  case,  or  a  party,  never  origi- 
nally meant  to  be  embraced  within 
its  operation.  Nor  is  it  a  fair  and 
legitimate  inference  that  its  subse- 
quent communication  to  a  third  per- 
Mm  (like  the  plaintiff)  was  a  natu- 
ral and  legitimate  consequence  of 
its   original    utterance,    and    should 


therefore  have  been  foreseen  by  the 
defendant,  and  he  consequently  be 
held  responsible  for  it.  This  is  not 
so.  The  plaintiff,  at  all  events,  had 
no  just  reason  to  believe  that  the 
representations  were  designed  to  in- 
fluence his  conduct,  and  therefore 
had  no  right  to  make  them  the  basis 
of  his  action.  It  is,  I  think,  of  the 
essem^  of  a  false  and  fraudulent  rep- 
resentation that  it  was  designed  to 
influence  the  conduct  of  the  plaintiff. 
The  fraud  must  be  one  perpetrated 
upon  him.  He  has  no  right  to  rely 
upon  any  other,  as  the  foundation  of 
a  business  transaction — of  a  sale  of 
goods.  It  is,  I  think,  a  degree  of 
negligence  and  rashness  which  should 
defeat  his  action,  to  pick  up  the 
loose  and  irresponsible  declarations 
of  a  party,  made  for  a  totally  differ- 
ent purpose,  and  make  them,  without 
further  inquiry,  the  basis  of  his  own 
action.  It  would,  in  my  opinion,  be 
a  dangerous  rule,  and  one  which  has 
no  just  foundation  in  the  law  or 
sound  reason." 

80.  Eaton,     etc.,     Co.     v.     Avery, 
(1880)  83  N.  Y.  31,  34. 

81.  Hill  V.  Carley,   (Sup.   1876)    8 
Hun  636. 
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he  may  base  a  charge  of  fraud  thereon.**  Thus  if  a  representatioD 
is  made  to  an  agent  and  is  communicated  to  and  relied  on  by  hh 
principal,  the  latter  may  base  a  charge  of  fraud  thereon,"  anc* 
fraud  may  be  based  on  representations  made  to  a  particular  elast 
of  pei-sons  or  to  the  public  at  large  for  the  purpose  of  influencing 
any  individual  who  may  act  thereon."  Consequently  fraud  may  be 
based  on  false  representations  contained  in  a  prospectus,  report 
or  statement,  directed  to  the  public,  where  the  party  complaining 
purchased  or  subscribed  to  stock  or  purchased  the  bonds  of  a  cor- 
poration on  the  faith  of  such  representations.*^  Andrews,  J.,  says 
in  this  connection:  "  If  the  plaintiff  purchased  his  stock  relying 
upon  the  truth  of  the  prospectus,  he  has  a  right  of  action  for 
deceit  against  the  persons  who,  with  knowledge  of  the  fraud  and 
with  intent  to  deceive,  put  it  in  circulation.  The  representation 
was  made  to  each  person  comprehended  within  the  class  of  persons 


82.  Eaton,  etc.,  Co.  v.  Avery,  (1880) 
83  N.  Y.  31;  Converse  v.  Sickles, 
(Sup.  1897)  16  App.  Div.  49,  44 
N.  Y.  S.  1080,  affirmed  161  N.  Y.  666 
mem.,  57  N.  E.  1107;  Ettlinger  t. 
Weil,  (Sup.  1904)  94  App.  Div.  291, 
87  N.  Y.  S.  1049,  reversed  on  other 
grounds  184  N.  Y.  179,  77  N.  E.  31 ; 
Newbery  t.  Garland,  (Sup.  1860)  31 
Barb.  121;  Grossman  v.  Walters, 
(Sup.  G.  T.  1890)  33  State  Rep.  921, 
11  N.  Y.  S.  471;  Kelly  v.  Gould, 
(Sup.  G.  T.  1892)  47  SUte  Rep.  5, 
19  N.  Y.  S.  349,  affirmed  141  N.  Y. 
696,  60  State  Rep.  332,  36  N.  E.  320. 
See  also  Mayne  v.  Griswold,  (Super. 
Ct.  1850)  6  Super.  Ct.  463,  475,  9 
Leg.  Obs.  25. 

83.  Culliford  v.  Gadd,  (Super.  Ct. 
G.  T.  1892)  60  Super.  Ct.  343,  44 
State  Rep.  222,  17  N.  Y.  S.  457,  af- 
firmed 139  N.  Y.  618  mem.,  35  N.  E. 
205. 

84.  Brackett  v.  Griswold,  (1889) 
112  N.  Y.  454,  21  SUte  Rep.  791,  20 
N.  E.  376;  Hadcock  v.  Osmer,  (Sup. 
1896)  4  App.  Div.  435,  38  N.  Y.  S. 
618,  affirmed  153  N.  Y.  604,  47  N.  E. 
923;  Dietz  v.  Yetter,  (Sup.  1898)  34 
App.  Div.  453,  54  N.  Y.  S.  258  (rep- 
resentation on  building  and  vans  used 
in  connection  with  the  business  that 
warehouse  was  fireproof ) ;    Fenn  v. 


Curtis,  (Sup.  1881)  23  Hun  384; 
Keeler  v.  Seaman,  ( Sup.  Sp.  T.  1905 ) 
47  Misc.  292,  95  N.  Y.  S.  920;  Greene 
v.  Mercantile  Trust  Co.,  (Sup.  Sp.  T. 
1908)  60  Misc.  180,  111  N.  Y.  S.  802, 
affirmed  128  App.  Div.  914  mem.,  112 
N.  Y.  S.  1131. 

85.  Morgan  v.  Skiddy,  (1875)  62 
N.  Y.  319,  affirming  36  Super.  Ct. 
152;  Benedict  v.  Guardian  Trust  Co., 
(Sup.  1901)  68  App.  Div.  302,  68 
N.  Y.  S.  1082;  Downey  v.  Finucane, 
(Sup.  1911)  146  App.  Div.  209,  130 
N.  Y.  S.  988,  affirmed  205  N.  Y.  251, 
98  N.  E.  391;  Reusens  v.  Gerard, 
(Sup.  1914)  160  App.  Div.  625,  146 
N.  Y.  S.  86,  affirmed  221  N.  Y.  665 
mem.,  117  N.  E.  1065;  Newbery  v. 
Garland,  (Sup.  1860)  31  Barb.  121; 
Greene  v.  Mercantile  Trust  Co.,  (Sup. 
Sp.  T.  1908)  60  Misc.  189,  111  N.  Y. 
S.  802,  affirmed  128  App.  Div.  914 
mem.,  112  N.  Y.  S.  1131;  PoUak  v. 
Dodge  Mfg.  Co.,  (Sup.  App.  T.  1912) 
78  Misc.  350,  353,  138  N.  Y.  S.  429; 
McGIynn  v.  Seymour,  (Com.  PI. 
1888)  14  Daly  420,  14  State  Rep. 
707,  27  Wkly.  Dig.  536;  Morse  v. 
Swits,  (Sup.  G.  T.  1859)  19  How. 
Pr.  275.  See  also  Ball  v.  Gerard, 
(Sup.  1914)  160  App.  Div.  619,  146 
N.  Y.  S.  81. 
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who  were  designed  to  be  influenced  by  the  prospeetus;  and  when 
a  prospectus  of  this  character  has  been  issued  no  other  relation  or 
privity  between  the  parties  need  be  shown,  except  that  created  by 
the  wrongful  and  fraudulent  act  of  the  defendants  in  ismiing  or 
circulating  the  prospectus,  and  the  resulting  injury  to  the  plain- 
tiff.""  To  enable  a  person  to  base  a  charge  of  fr&ud  on  mis- 
representations in  such  a  prospectus,  it  is  essential,  however,  that 
the  representations  should  be  calculated  and  intended  to  influence 
the  plaintiff  or  that  he  should  be  one  of  the  class  to  whom  such 
representations  were  addressed  and  that  they  should  have  been 
circulated  among  and  intended  to  influence  members  of  such  class." 
§  214.  Statement  of  Financial  Condition  to  Mercantile  Agency 
—  General  Rule. —  The  rule  that  the  false  representation  to  con- 
stitute the  basis  of  a  charge  of  fraud  need  not  be  made  directly 
to  the  complainant,  is  well  exemplified  in  the  case  of  a  statement 
as  to  his  financial  condition  made  by  a  merchant  to  a  mercantile 
credit  agency.  If  such  a  statement  is  made  with  the  intent  that 
it  should  be  communicated  to  and  believed  by  persons  interested 
in  ascertaining  the  pecuniary  responsibility  of  the  merchant, 
and  with  the  intent  to  procure  credit,  and  the  statement  is  com- 
municated to  another  merchant  and  relied  on  by  him,  and  in  con- 
sequence thereof  he  makes  a  sale  on  credit  to  the  merchant  making 
the  statement,  a  charge  of  fraud  may  be  based  thereon  entitling 
the  seller  to  rescind  the  sale.**    "  The  business  of  such  an  agency," 


86.  Morgan  v.  Skiddy,  (1875)  62 
N.  Y.  319,  325.  See  also  Brackett  t. 
Griswold,  (1889)  112  N.  Y.  454,  467, 
21  State  Rep.  791,  20  N.  E.  376. 

«7.  Pollak  V.  Dodge  Mfg.  Co.,  (Sup 
App.  T.  1012)  78  Misc.  3S0,  138' 
N.  Y.  S.  429.  In  this  case  it  ap- 
peared that  a  prospectus  was  issued 
by  the  defendant  as  a  basis  for  mar- 
keting its  stock  and  that  it  entered 
into  a  contract  with  a  broker  for  the 
sale  of  such  stock  for  it.  The  plain- 
tiff was  employed  by  the  broker  to 
sell  the  stock  on  commission  and  ex- 
pended time  and  money  in  negotiat- 
ing for  sales  which  he  was  prevented 
from  consummating  on  account  of 
the  discovery  of  alleged  fraudulent 
representations  in  the  prospectus.  It 
was  held  that  the  complaint  did  not 
show  that  the  plaintiff  belonged  to 


the  class  calculated  and  intended  to 
be  influenced  by  the  prospectus  and 
therefore  could  not  base  a  charge  of 
fraud  on  the  representations. 

88.  Eaton,  etc.,  Co.  v.  Avery,  (1880) 
83  N.  Y.  31,  afBrming  18  Hun  44; 
Bradley  v.  Seaboard  Nat.  Bank, 
(1901)  167  N.  Y.  427,  60  N.  E.  771, 
affirming  as  to  this  but  reversing  on 
other  grounds  46  App.  Div.  550,  62 
N.  Y.  S.  51 ;  Tindle  v.  Birkett,  (1902) 
171  N.  Y.  520,  64  N.  E.  210;  Hum- 
phrey V.  Smith,  (Sup.  1896)  7  App. 
Div.  442,  39  N.  Y.  S.  1055;  Converse 
V.  Sickles,  (Sup.  1897)  16  App.  Div. 
49,  44  N.  Y.  S.  1080,  affirming  17 
Misc.  160,  40  N.  Y.  S.  071,  and  af- 
firmed 161  N.  Y.  666  mem.,  57  N.  E. 
1107;  Arnold  v.  Richardson,  (Sup. 
1902)  74  App.  Div.  581,  77  N.  Y.  S. 
763;    Pier   v.    Doheny,    (Sup.    1904) 
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says  Bapallo,  J.,  in  a  leading  case,  "  is  to  collect  information  as 
to  the  circumstances,  standing,  and  pecuniary  ability  of  merchants 
and  dealers  throughout  the  country,  and  keep  accounts  thereof, 
so  that  the  subscribers  to  the  agency  when  applied  to  by  a  customer 
to  sell  goods  to  him  on  credit,  may  by  resorting  to  the  agency 
or  to  the  lists  which  it  publishes  ascertain  the  standing  and 
responsibility  of  the  customer  to  whom  it  is  proposed  to  extend 
credit.  A  person  furnishing  information  to  such  an  agency  in 
relation  to  his  own  circumstances,  means  and  pecuniary  responsi- 
bility, can  have  no  other  motive  in  so  doing  than  to  enable  the 
agency  to  communicate  such  information  to  persons  who  may  be 
interested  in  obtaining  it,  for  their  guidance  in  giving  credit  to 
the  party;  and  if  a  merchant  furnishes  to  such  an  agency  a 
wilfully  false  statement  of  his  circumstances  or  pecuniary  ability, 
with  intent  to  obtain  a  standing  and  credit  to  which  he  knows  that 
he  is  not  justly  entitled,  and  thus  to  defraud  whoever  may  resort 
to  the  agency,  and  in  reliance  upon  the  false  information  there 
lodged,  extend  a  credit  to  him,  there  is  no  reason  why  his  liability 
to  any  party  defrauded  by  those  means  should  not  be  the  same 
as  if  he  had  made  the  false  representation  directly  to  the  party 
injured. "  •*  It  is  also  said  by  Patterson,  J. :  "  Commercial  agency 
reports  relating  to  the  financial  standing  and  condition  of  those 
in  business  have  become  part  of  the  ordinary  business  methods  of 
the  country.  Reports  of  such  agencies  are  in  general  use  for 
the  purpose  of  establishing  credit.  Where  a  dealer  makes  to  such 
an  agency,  for  the  purpose  of  effecting  a  credit,  a  false  or  fraudulent 
representation  respecting  his  property,  and  the  reports  become 
known  to  and  are  relied  upon  by  persons  giving  credit  on  the 
faith  thereof,  the  representations  contained  in  the  agency's  state- 
ment have  the  same  effect  as  if  they  were  made  directly  by  the 
person  accredited  to  the  person  who  acts  upon  the  faith  of  them."  •• 

93  App.   Div.   1,   86  N.   Y.   S.   971;  State  Rep.  921,  11  N.  Y.  S.  471;  Bliss 

Milla  V.  Brill,  (Sup.  1905)   105  App.  t.  Sickles,  (Sup.  G.  T.  1892)  50  State 

Div.  389,  94  N.  Y.  S.   163;  Milliken  Rep.   139,  21  N.  Y.  S.  273,  affirmed 

V.    Frisbie,    (Sup.    1916)     175    App.  142  N.  Y.  647,  59  State  Rep.  168,  3« 

Div.  579,  162  N.  Y.  S.  561,  affirming  N.  E.  1064. 

»9  Misc.  579,  153  N.  Y.  S.  751;  Nau-  8».  Eaton,  etc.,  Co.  v.  Avery,  (1880) 

gatuck  Cutlery  Co.  v.  Babcock,  (Sup.  83  N.   Y.  31,  34. 

1890)   22  Hun  481;  Claflin  v.  Flack,  90.  Bradley  v.  Seaboard  Nat.  Bank, 

(Com.  PI.  G.  T.  1891)  36  State  Rep.  (Sup.    1900)    46   App.   Div.   550,   62 

728,  13  N.  Y.  S.  269.    See  also  Grose-  N.  Y.  S.  61. 

man  v.  Walters,  (Sup.  G.  T.  1890)  33 
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§  215.  PartUmlar  Ibtter  in  Connectioxi  ^th  Report. — ^To  bring 
a  case  within  the  general  rule  permitting  a  chaige  of  fraud  to  be 
based  on  false  reports  to  mercantile  agencies,  it  is  not  necessary 
that  the  particulars  of  the  report  be  stated  by  the  agency  to  the 
party  complaining  of  the  alleged  fraud.  It  is  sufScient  if  the 
report  is  made  for  the  purpose  of  receiving  a  favorable  rating  by 
the  agency,  which  is  thus  secured,  and  the  seller  in  giving  the 
credit  relied  on  the  rating  thus  given  by  the  agency."  And  the 
rule  is  not  affected  by  the  fact  that  the  agency  may  take  into 
consideration  other  matters  before  giving  the  rating,  if  the  report 
itself  justifies  the  rating  given.'*  If  the  seller  is  a  subscriber  to 
the  agency's  service  and  relies  on  the  buyer's  report,  it  is  not 
necessary  that  his  information  as  to  the  report  be  received  directly 


91.  Tindle  v.  BirkeU,  (1902)  171 
N.  Y.  520,  64  N.  E.  210.  In  this 
case  O'Brien,  J.,  said:  "The  learned 
court  below  correctly  described  this 
pluse  of  the  case  in  these  words 
which  we  can  very  well  adopt :  '  That 
the  statemente  upon  which  the  rating 
of  the  defendant's  firm  was  based  by 
the  mercantile  agency  of  R.  G.  Dun  &, 
Co.  were  grossly  false,  and  that  the 
plaintiffs  relied  upon  such  rating  in 
giving  the  firm  credit  for  the  goods 
purchased  upon  the  several  occasions 
mentioned,  are  facts  concerning 
which  there  is  and  can  be  no  serious 
dispute,  and  had  such  statements 
been  made  directly  to  the  plaintiffs 
under  circumstances  which  would 
fairly  warrant  the  assumption  that 
they  were  so  made  by  way  of  induc- 
ing credit,  there  would,  of  course, 
be  no  question  as  to  the  right  of  the 
plaintiffs  to  maintain  an  action  of 
this  character.'  But  the  learned 
court  held  that  since  these  false  and 
fraudulent  statements  were  not  made 
to  the  plaintiffs  personally  and  di- 
rectly by  the  defendant,  but  to  the 
agencies,  and  since  the  plaintiffs 
never  saw  the  statements  themselves, 
but  only  the  result  of  them  in  the 
reference  books,  the  action  could  not 
be  maintained.  That  one  merchant 
may  defraud  another  under  modern 
business  methods  just  as  effectually 
by  a  false  and  fraudulent  statement 


to  a  commercial  agency  as  in  any 
other  way  no  one  can  doubt.  That 
the  defendant  did  actually  deceive 
and  defraud  the  plaintiffs  by  thus 
putting  into  circulation  in  the  busi- 
ness world  a  false,  fraudulent  and 
fictitious  rating  purporting  to  ex- 
press his  true  commercial  standing 
and  financial  ability  is  equally  clear. 
Disregarding  mere  forms  and  meth- 
ods, it  cannot  be  doubted  that  the 
defendant  spoke  false  and  deceitful 
words  to  the  plaintiffs  through  the 
agency  just  as  effectually  as  if  they 
had  met  face  to  face  and  the  state- 
ments had  been  made  directly  and 
personally.  The  buyer  of  goods  may 
become  liable  to  the  seller  in  fraud, 
although  they  have  never  met  or  seen 
each  other,  and  no  personal  communi- 
cation that  is  false  or  fraudulent 
has  passed  between  them.  If  the 
former  does  just  what  this  defendant 
did  and  procures  a  fraudulent  rating, 
intending  that  it  should  be  published 
to  the  business  community  and  taken 
as  true,  that  is  a  fraud  upon  the 
person  'who  relies  and  acts  upon  it 
to  his  damage.  But  it  is  not  neces- 
sary to  argue  this  question  as  an 
original  one  since  it  has  been  de- 
liberately decided  by  this  court." 

92.  Tindle  v.  Birkett,  (1902)  171 
N.  Y.  520,  64  N.  E.  210,  reversing 
57  App.  Div.  450,  68  N.  Y.  S.  1017. 
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from  the  agency  ."^  Also  it  is  not  necessary  that  the  report  to  the 
agency  should  have  been  made  contemporaneously  with  the  giving 
of  the  credit  in  question.**  As  a  general  rule,  a  report  of  this  kind 
is  intended  to  be  and  is  regarded  as  continuing  in  its  nature,*^ 
and  the  party  making  it,  says  Landon,  J.,  "  cannot  be  heard  to 
say  that  its  mischievous  force  was  operative  longer  than  it  expected 
it  to  be. "  "  And  the  mere  fact  that,  after  the  report  on  which  the 
seller  relied,  the  agency's  agent  called  on  the  buyer  and  requested 
another  report,  which  was  refused,  does  not  necessarily  prevent  a 
charge  of  fraud  being  based  on  the  report  given.*'    On  the  other 


93.  Converge  v.  Sickles,  (Sup.  Sp. 
T.  1896)  17  Miac.  169,  40  N.  Y.  S. 
971,  affirmed  16  App.  Div.  49,  44 
N.  Y.  S.  1080,  which  is  affirmed  161 
N.  Y.  666  mem.,  57  N.  E.  1107.  In 
this  case.  Beach,  J.,  said:  "It makes 
no  difference,  in  principle,  if  the  in- 
formation be  given  a  subscriber,  who 
shall  rely  thereon,  by  communication 
other  than  from  the  agency  direct. 
The  liability  for  false  statement  is 
not  thereby  restricted.  The  plaintiff 
firm  was  a  sub8cril)er  to  the  agency, 
entitled  to  knowledge  of  the  facta 
contained  in  the  statement,  and  they 
having  been  given  them  correctly, 
through  sources  other  than  the 
agency  itself,  as  furnished  to  the 
agency,  their  legal  rights  arising 
from  falsity  and  fraud  are  in  no 
wise   changed   or   impaired." 

94.  Bradley  t.  Seaboard  Nat.  Bank, 
(1901)  167  N.  Y.  427,  60  N.  E.  771, 
affirming  as  to  this  but  reversing  on 
other  grounds  46  App.  Div.  550,  62 
N.  Y.  S.  51  (in  which  case  a  bank 
discounted  a  merchant's  note  on  the 
faith  of  his  report  to  a  commercial 
agency  and  for  two  years  thereafter 
continued  to  give  credit  on  the  faith 
of  such  report) ;  Humphrey  v.  Smith, 
(Sup.  1896)  7  App.  Div.  442,  39 
N.  Y.  S.  1055;  Naugatuck  Cutlery 
Co.  V.  Babcock,  (Sup.  1880)  22  Hun 
481;  Claflin  v.  Flack,  (Com.  PI.  G. 
T.  1891 )  36  State  Rep.  728,  13  N.  Y. 
S.  269;  Goodwin  v.  Goldsmith, 
(Super.  Ct.  1883)  49  Super.  Ct.  101, 
affirmed  99  N.  Y.  149,  1  N.  E.  404. 
See  also  Bliss  v.  Sickles,  (Sup.  G.  T. 


1892)  50  State  Rep.  139,  21  N.  Y.  S. 
273.  Compare  Macullar  ▼.  McKin- 
ley,  (1885)  99  N.  Y.  353,  2  N.  E.  9, 
affirming  49  Super.  Ct.  6. 

96.  Humphrey  v.  Smith,  (Sup. 
1896)  7  App.  Div.  442,  39  N.  Y.  S. 
1055;  Claflin  v.  Flack,  (Com.  PI.  G. 
T.  1891),  36  State  Rep.  728,  13  N. 
Y.  S.  269. 

96.  Bradley  v.  Seaboard  Nat. 
Bank,  (1901)  167  N.  Y.  427,  60  N.  £. 
771. 

97.  Claflin  v.  Flack,  (Com.  PI.  G. 
T.  I89I)  36  State  Rep.  728,  13  N. 
Y.  S.  269.  In  this  case  Pryor,  J., 
said :  "  Before  plaintiffs  acted  on 
the  misrepresentation  the  agency 
again  called  on  the  purchasers  of  the 
goods  for  another  report  of  the  con- 
dition of  their  business;  but  they 
declined  to  furnish  it.  But  it  does 
not  appear  that  the  agency  so  called 
at  the  instance  or  in  the  interest  of 
plaintiffs,  or  that  the  fact  of  the 
refusal  of  another  report  was  com- 
municated to  plaintiffs.  The  fact, 
therefore,  does  not  affect  plaintiffs; 
and  since  the  representation  of  their 
solvency  which  the  purchasers  lodged 
with  the  agency  was,  in  its  nature 
and  purpot-e,  a  continuing  one,  a 
recall  of  it  was  necessary  to  relieve 
them  of  liability  to  persons  who 
extended  credit  in  reliance  on  the 
representation.  Had  the  purchasers, 
instead  of  merely  refusing  another 
report,  expressly  withdrawn  the  one 
formerly  made,  a  question  different 
from  that  before  us  would  have  been 
presented." 
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hand,  if 'the  statement  was  true  when  made,  the  merchant  is  not 
necessarily  bound,  in  case  of  a  change  in  his  financial  condition, 
to  report  such  fact  to  the  agency,  under  the  penalty  of  being 
charged  with  fraud  in  case  credit  is  thereafter  extended  to  him  on 
the  faith  of  his  earlier  statement.**  To  entitle  a  seller  to  base  a 
ehai^  of  fraud  on  the  buyer's  report  to  the  agency  he  must  have 
relied  on  the  report.**  Still  the  fact  that  the  credit  is  not  given 
solely  in  reliance  on  the  statement  of  the  buyer,  but  also  on  matters 
reported  by  the  agency  to  the  seller  on  its  own  investigation,  does 
not  prevent  fraud  from  being  charged  on  the  false  reports  of  the 
buyer,  if  they  were  a  material  inducement  to  the  giving  of  the 
credit,  as  a  false  representation  to  be  made  the  basis  of  a  charge 
of  fraud  need  not  be  the  sole  inducing  cause.^  Where  corporate 
officers  omit  from  the  statement  to  the  agency  liabilities  on  notes 
made  for  the  accommodation  of  a  third  person,  the  right  of  the 
seller  to  rescind  is  not  defeated  because  such  officers  had  been 
informed  that  the  accommodation  notes  were  not  valid  obligations 
of  the  corporation  and  omitted  them  upon  the  mistaken  assumption 


98.  Ou  Pont  De  Nemours  Powder 
Co.  ▼.  Schwenger,  (Slip.  App.  T.  1915) 
90  Misc.  678,  154  N.  Y.  S.  18«.  In 
tUs  case  Bijor,  J.,  said :  "  Whatever 
Tiew  may  be  entertained  "regarding  the 
continuing  liability  for  a  reasonable 
time  of  a  person  who  has  made  a 
atatement  false  at  the  time  it  was 
Bade,  I  have  been  cited  to  no  au- 
thority which  places  upon  one  who 
has  made  a  truthful  statement  the 
affirmative  duty  of  correcting  it  when 
his  circumstances  have  changed.  The 
exigencies  of  business  and  the  oppor- 
tunity of  the  intending  creditor  to 
obtain  an  immediate  statement  at 
any  time  would  seem  to  negative  the 
correctness  of  any  such  rule.  The 
only  case  which  I  have  been  able  to 
find  in  which  such  a  duty  was  said 
to  exist  places  it  upon  the  peculiar 
circumstances  of  the  case,  entirely 
different  from  those  of  the  case  at 
bar.  Loewer  ▼.  Harris,  67  Fed.  Besp. 
368.  The  characterization  of  state- 
ments for  credit  as  '  continuing '  is 
in  itself  rather  misleading.  What 
seems  to  be  meant  in  the  cases  which 
employ   that   phrase   is   that,   if   a 


statement  for  credit  be  false  when 
made,  the  creditor  may,  with  reason, 
claim  that  he  relied  upon  that  state- 
ment while  giving  credit  for  a 
reasonable  time  thereafter.  In  other 
words,  his  claim  that  he  relied  for 
sometime  thereafter  upon  the  state- 
ment as  true  at  the  time  it  was  made 
may  reasonably  be  believed,  even 
though  he  would  know  that  in  the 
natural  course  of  business  conditions 
could  and  would  change  in  the  mean- 
time. Nowhere  is  it  intimated  that 
he  has  the  right  to  assume,  at  any 
time  thereafter,  that  the  conditions 
set  forth  in  the  statement  are  repre- 
sented by  the  person  malcing  them  to 
continue  unchanged  thereafter.  In- 
deed, as  I  have  said,  common  sense 
would  necessarily  indicate  that  such 
an  assumption  was  unfounded." 

99.  Canton  v.  Claflin,  (Sup.  O.  T. 
1890)  35  State  Rep.  247,  12  N.  Y.  S. 
759. 

1.  Pier  V.  Doheny,  (Sup.  1904)  93 
App.  Div.  1.  86  N.  Y.  S.  971.  See 
also  Tindle  v.  Birkett,  (1902)  171 
N.  Y.  520,  64  N.  E.  210.  See  supra, 
section  205. 
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that  the  information  was  correct.*  The  intent  of  the  buyer  to 
deceive  will  be  inferred  as  a  matter  of  law  from  the  fact  that 
he  knew  that  his  report  was  untrue  and  was  made  for  the  purpose 
of  obtaining  credit,  and  therefore  it  is  not  necessary  for  the  seller 
to  give  further  proof  of  the  buyer's  intent  to  deceive  at  the  time  of 
making  his  report  to  the  agency.'  Notwithstanding  the  falsity  of 
the  statement  made  by  the  merchant  to  the  agency,  if  the  report 
of  the  agency  to  one  inquiring  as  to  the  merchant's  credit  is 
such  that  no  prudent  man  would  rely  on  the  truth  of  the  state- 
ment of  the  merchant  also  communicated  to  the  inquirer,  it 
seems  that  the  inquirer,  on  account  of  his  negligence,  would  be 
precluded  from  basing  a  charge  of  fraud  on  such  false  statement.* 
And  it  also  seems  that  if  it  appears  that  the  report  was  made  at 
the  solicitation  of  the  agency  and  is  in  such  form  as  to  show  on 
its  face  that  it  was  not  made  with  a  view  of  obtaining  future  credit, 
it  cannot  be  made  the  basis  of  a  charge  of  fraud  where  the  merchant 
did  not  seek  credit  on  the  basis  of  the  report,  and  the  seller  was 
himself  the  active  party  in  soliciting  the  sale  and  made  no 
inquiries  whatsoever  of  the  merchant  as  to  his  financial  condition.^ 


X  Arnold  v.  RichardsoD,  (Sup. 
1902)  74  App.  Div.  581,  77  N.  Y.  8. 
763. 

S.  Mills  T.  Brill,  (Sup.  1905)  106 
App.  Div.  389,  94  N.  Y.  S.  163. 

4.  Eaton,  etc.,  Co.  v.  Avery,  (1880) 
83  N.  Y.  31,  39.  See  also  Macullar 
T.  McKinley,  (1885)  99  N.  Y.  363,  2 
N.  £.  0. 

5.  Macullar  v.  McEanley,  (1885) 
09  N.  Y.  353,  2  N.  E.  9,  affirming 
49  Super.  Ct.  5.  The  facts  of  this 
case  were  as  follows:  In  February, 
1881,  the  defendant,  who  was  doing 
a  small  business  as  a  tailor,  in  re- 
sponse to  an  application  from  a  re- 
porter of  a  commercial  agency,  made 
this  statement:  "  Have  a  stock  on 
hand  of  $2,500  and  no  liabilities,  as 
I  pay  cash  for  all  my  purchases."  In 
June  another  application  was  made 
to  him  by  the  same  agency  but  he 
refused  to  make  any  statements.  In 
August  thereafter,  on  being  solicited 
by  an  agent  of  the  plaintiffs  to  make 
a  purchase  of  goods,  the  agent  as  an 
inducement  offering  *'  long  time,"  he 
gave  an  order  for  some  goods  which 


was  transmitted  to  the  plainttiffs. 
The  sale  was  consummated  by  them, 
they  being  led  to  fill  the  order  by  a 
report  from  said  agency  which,  after 
quoting  said  statement  as  made  by 
the  defendant,  stated  in  substance 
that  defendant  had  failed  in  biui- 
ness  twice,  the  last  time  three  or 
four  years  ago,  and  effected  a  com- 
promise at  fifty  cents ;  that  his  wife's 
income  was  said  to  suppwi  the 
family  and  he  was  not  doing  much 
more  than  making  a  living  tor  him- 
self; that  he  was  not  known  to  be 
asking  credit,  as  because  of  his  slow- 
ness in  making  payments  those  who 
had  sold  him  declined  doing  so  ex- 
cept for  cash.  The  defendant's  re- 
fusal to  make  a  statement  in  June 
was  entered  on  the  books  of  the 
agency  with  the  statement  that  he 
was  regarded  as  of  little  responsi- 
bility. Other  orders  were  given  by 
the  defendants  under  similar  circum- 
stances in  September  and  October, 
1881,  which  were  filled  by  the  plain- 
tiffs. In  November,  1881,  the  de- 
fendant made  a  general  assignment 


Digitized  by  VjOOQIC 


1216] 


FRAUD 


307 


By  WTiotn  Representation  Made 

§  216.  General  Bnle. —  It  is  a  general  rule  that  one  person  is 
not  responsible  for  the  fraud  of  a  third  person  unless  he  in  some 
way  participates  in  the  fraud  or  unless  he  is  responsible  on  some 
principle  of  the  law  of  agency.*  And  a  charge  of  fraud  cannot 
ordinarily  be  based  on  misrepresentations  made  by  a  third  i)er- 
son  without  the  sanction  or  knowledge  of  the  party  alleged  to  have 
been  guilty  of  fraud  and  not  acting  as  his  agent.^  Thus  if  a  third 
person,  without  the  knowledge  of  a  merchant,  makes  a  false  report 
to  a  mercantile  agency  with  respect  to  such  merchant's  financial 
standing,  and  in  reliance  thereon  another  person  makes  a  sale 
on  credit  to  the  merchant,  the  false  report  cannot  be  made  the 
purpose  of  avoiding  the  sale.'  And  in  case  of  a  sale  of  chattels  by 
basis  of  a  charge  of  fraud  on  the  part  of  the  buyer  even  for  the 
the  mortgagor,  the  mortgagee  cannot,  by  reason  merely  of  his 
position  88  a  mortgagee,  be  held  liable  for  the  fraud  of  the  mort- 
gagor.* So  if  A  is  induced  by  the  fraud  of  B  to  enter  into  a 
contract  with  C,  who  acts  in  good  faith  and  without  any  notice 
of  the  fraud,  C  cannot  ordinarily  be  held  liable  for  B's  fraud, 
and  may  enforce  the  contract  if  he  has  performed  on  his  part 
and  its  nonenforcement  will  operate  to  his  injury.  This  is  in 
pursuance  of  the  general  rule  that  where  one  of  two  innocent 
persons  has  to  suffer  for  the  wrongful  act  of  another,  that  one 


by  which  it  appeared  that  he  owed 
nearly  $2,000  for  money  borrowed  in 
1880,  but  it  did  not  appear  that  he 
owed  anything  for  merchandise  or 
gtodc  except  to  the  plaintiffs.  In  an 
action  for  obtaining  the  goods  by 
false  pretenses,  it  was  held  that  the 
plaintiffs  were  properly  nonsuited; 
that  the  evidence  failed  to  show  any 
intent  od  the  part  of  the  defendant 
to  deceive  or  mislead  the  plaintiffs, 
or  any  fraud  or  false  representations 
inducing  them  to  make  the  eales. 

8.  Voisin  v.  Providence  Washing- 
ton Ins.  Co.,  (Sup.  1000)  51  App. 
Div.  653,  65  N.  Y.  S.  333;  Beers  v. 
McNauc^t,  (Sup.  1616)  175  App. 
Div.  643,  162  N.  Y.  S.  514;  Thayer 
Uarcantile  Co.  v.  Schoenfelder,  (Sup. 
App.  T.  1919)  177  N.  Y,  8.  98. 

7.  Cobn  V.  Goldman,  (1879)  76  N. 
Y.  284;   L.   D.   Garrett  Co.  v.  Mc- 


Comb,  (Sup.  1901)  68  App.  Div.  419, 
68  y.  Y.  S.  996;  Rothstein  v.  Isaac, 
(Sup.  1908)  124  App.  Div.  133,  108 
N.  Y.  8.  897;  Allen-Kingston  Motor 
Car  Co.  V.  Consolidated  Nat.  Bank, 
(Sup.  1911)  145  App.  Div.  294,  129 
N.  Y.  S.  1070;  Morris  v.  Wells,  (Sup. 
G.  T.  1889)  4  Silv.  Sup.  34,  26  State 
Rep.  9,  7  N.  Y.  S.  61 ;  Rose  v.  Mer- 
chants' Trust  Co.,  (Sup.  Sp.  T.  1906) 
96  N.  Y.  S.  946;  Boehm  v.  MiUer, 
(C.  PI.  G.  T.  1892)  45  State  Rep. 
281,  18  N.  Y.  S.  137;  Holbrook  v. 
Wilson,  (Super.  Ct.  1869)  17  Super. 
Ct.  64. 

8.  Morris  v.  Wells,  (Sup.  G.  T. 
1889)  4  Silv.  Sup.  34,  26  SUte  Rep. 
9,  7  N.  Y.  S.  61. 

9.  Boehm  v.  Miller,  (Com.  PI.  O. 
T.  1892)  45  State  Rep.  281,  18  N.  Y. 
S.  137. 
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must  suffer  whose  act  made  it  possible  for  the  injury  to  be 
inflicted.'*  Thus,  where  a  committee  of  certain  stockholders  by 
fraudulent  representation  induced  the  plaintiff  to  offer  to  pur- 
chase from  the  defendant  a  majority  of  the  stock  of  the  corpora- 
tion, it  was  held  that  he  was  not  entitled  to  rescind  his  purchase 
of  stock  and  recover  the  price  paid  the  defendant  therefor, 
where  the  defendant  had  no  knowledge  that  the  misrepresentation 
had  been  made  and  the  committee  was  in  no  way  authorized  to  act 
for  him  in  the  sale  of  his  stock,  the  offer  to  him  to  purchase  having 
come  from  the  buyer."  And  where  one  partner,  acting  solely  for 
himself  and  not  as  the  agent  of  his  copartner,  induces  a  third 
person  to  purchase  the  interest  of  his  copartner  by  false  repre- 
sentations, as  to  the  business  of  the  firm,  the  copartner,  who  had 
no  knowledge  of  the  false  representations,  is  not  chargeable  with 
the  fraud  of  such  other  partner  so  as  to  render  him  liable  in  an 
action  for  damages."  Of  course  the  mere  fact  that  third  persons 
join  with  the  defendant  in  making  misrepresentations  in  no  way 
affects  the  liability  of  the  defendant." 


10.  Page  V.  KrAey,  (Sup.  O.  T. 
1892)  43  State  Rep.  468,  17  N.  Y.  S. 
764,  afflrmed  aa  to  this  but  reversed 
on  other  grounds  137  N.  Y.  307,  60 
State  Rep.  650,  33  N.  E.  311. 

11.  L.  D.  Garrett  Co.  v.  McComb, 
(Sup.  1901)  58  App.  Div.  419,  68  N. 
Y.  S.  996;  L.  D.  Garrett  Co.  v.  Apple- 
ton,  (Sup.  1905)  101  App.  Div.  507, 
92  N.  Y.  S.  136,  affirmed  184  N.  Y. 
557  mem.,  70  N.  £.  1099.  See  also  L. 
D.  Garrett  Co.  v.  Clark,  (Sup.  1905) 
102  App.  Div.  6H  mem.,  92  N.  Y.  S. 
1132,  reversing  42  Misc.  610,  87  K. 
Y.  S.  670.  In  L.  D.  Garrett  Co.  v. 
McComb,  (Sup.  1001)  68  App.  Div. 
419,  68  N.  Y.  S.  996,  Hatch,  J.,  said: 
"  So  far  as  is  disclosed  by  the  record, 
the  defendant  acted  for  himself  in 
accepting  the  offer  which  was  mad« 
by  the  plaintiff,  and  the  case  is  en- 
tirely barren  of  proof  that  the  defend- 
ant, when  he  accepted  such  offer,  had 
any  knowledge  of  any  prior  negotia- 
tions with  the  executive  committee, 
or  other  person,  inducing  the  plain- 
tiff to  make  it.  As  there  is  no  proof 
of  agency  between  the  committee  and 
the  defendant,   the   latter  cannot  be 


boimd  by  any  representations  made 
by  the  committee  to  the  plaintiff, 
whether  fraudulent  or  otherwise.  It 
is  claimed,  however,  that,  as  the 
plaintiff  was  induced  by  the  fraudu- 
lent representations  of  the  committee 
to  make  the  offer  for  the  defendant's 
stock,  the  acceptance  of  such  offer 
was  a  ratification  of  the  act«  and 
representation^  made  by  the  com- 
mittee, and  that  the  defendant  was 
bound  by  them.  We  have  been  re- 
ferred to  no  authority  holding  that 
a  person,  by  accepting  a  voluntary 
offer  of  a  party  for  property,  can  be 
bound  by  the  fraudulent  representa- 
tions of  a  third  party  respecting  such 
property,  not  authorized  by  the  seller, 
and  of  which  he  had  no  knowledge. 
On  the  contrary,  the  law  is  distinctly 
otherwise." 

18.  Taylor  t.  Thompson,  (Sup. 
1902)  74  App.  Div.  320,  77  N.  Y.  S. 
438,  affirmed  176  K.  Y.  168,  68  N.  E. 
240. 

IS.  Erman  v.  Great  Central  Palace 
Co.,  (Sup.  App.  T.  1915)  161  N.  Y. 
S.  481. 
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§  217.  Limitation  of  Gkneral  Rule. —  In  some  cases  the  view 
has  been  taken  that  a  charge  of  fraud  authorizing  a  rescission  may 
be  based  on  the  fraud  of  a  third  person,  not  authorized  or  sanctioned 
by  the  other  party,  if  the  contract  is  wholly  executory  and  if  no 
injury,  aside  from  the  loss  of  the  bargain,  can  restilt  to  the  other 
party  from  the  rescission  of  the  contract,  or  if  the  transaction  is 
in  the  form  of  a  conveyance  or  transfer  of  property  and  the 
grantee  or  transferee  does  not  occupy  the  position  of  a  purchaser 
for  value  and  without  notice  of  the  fraud.  And  in  this  connec- 
tion approbation  has  been  given  to  the  statement  of  Lord  Eldon  in 
the  leading  case  of  Huguenin  v.  Baseley,  (1807)  14  Ves.  Jr.  273, 
wherein  he  says:  "  I  should  regret  that  any  doubt  could  be  enter- 
tained whether  it  is  not  comi)etent  to  a  court  of  equity  to  take  away 
from  third  persons  the  benefits  which  they  have  derived  from  the 
fraud,  imposition,  or  undue  influence  of  others."**  And  it  is  said 
that  "  even  where  a  third  person  should  not  be  punished  for  the 
fraud  of  another,  he  should  not  avail  himself  of  it."**  Thus 
where  a  wife  was  induced  by  the  fraud  of  her  husband  to  convey 
her  land  to  his  existing  creditors,  it  has  been  held  that  the  con- 
veyance should  be  set  aside  though  the  representations  of  the  hus- 
band were  not  made  with  the  sanction  of  the  creditors.**  And 
where  a  wife  was  induced  by  her  husband's  misrepresentations  as 
to  the  land  included  in  his  conveyance  to  a  trustee  to  secure 
existing  creditors,  who  therefore  would  not  be  entitled  to  protec- 
tion as  a  bona  fide  purchaser  for  value,  to  join  therein  for  the 
purpose  of  releasing  her  dower  rights,  relief  has  been  granted  her 
and  the  operation  of  the  deed  as  affecting  her  dower  rights 
restricted  to  the  lands  which  her  husband  represented  were 
included  in  the  deed."  It  has  also  been  held,  where  a  wife  was 
induced  by  the  fraudulent  representations  of  a  third  person  to 
execute  without  consideration  a  release  of  a  claim  against  her 
husband,  that  she  was  entitled  to  be  relieved  from  its  operation, 
though  such  third  person  may  not  have  acted  as  the  agent  of  her 
husband  in  making  the  representations.** 

14.  See  Sistare  v.  Heckscher,  (Snp.  63  Hun  634  mem.,  45  State  Rep.  699, 

0.  T.   1892)    63   Hun   634  mem.,  45  18  N.  Y.  S.  475. 
Bute  Rep.  699,  18  N.  Y.  S.  476.  17.  Withaus  v.  Schaack,   (Sup.  Sp. 

U.  Du  Flon  V.  Powers,   (City  Ct.  T.  1881)  62  How.  Pr.  167,  judgment 

8p.  T.  1873)    14  Abb.  Pr.  N.  S.  391,  modified  15  Wkly.  Dig.  408. 
396.  18.  Bedell   y.   Bedell,    (Sup.    18S5) 

16.  Siatare  ▼.  Heckscher,  (Sup.  Sp.  37  Hun  419.    In  this  case  Dykman,  J., 

T.  1891)    16  N.  Y.  S.  737,  affirmed  said:   "  It  ie  not  a  question  of  agency. 
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§  218.  Fraud  of  Principal  as  Affecting  Liability  of  Surety  or 
the  Like. —  It  is  a  well  settled  general  rule  that  a  surety,  guar- 
antor or  the  like  cannot  set  up  the  fraud  of  the  principal,  to 
escape  liability  to  the  creditor  on  his  contract  of  suretyship  or 
guaranty,  -where  the  creditor  was  ignorant  of  the  fraud  and  has 
parted  with  value  on  the  faith  of  the  contract."  "  While  the 
law,"  says  Vann,  J.,  "  requires  the  creditor  to  act  in  good  faith 
toward  the  guarantor,  it  does  not  hold  him  responsible  for  any 
deception  practiced  by  the  principal  upon  the  latter  without  the 
knowledge  of  the  former,  nor  require  him  to  make  any  disclosure 
or  explanation  the  withholding  of  which  would  not  amount  to  a 
fraud.""  Thus  if  a  buyer,  by  fraudulent  representations  as  to 
the  contents  of  the  instrument,  induces  an  illiterate  person  to 
enter  into  a  guaranty  for  the  payment  of  the  price,  and  the  seller 
makes  the  sale  in  reliance  on  the  guaranty  and  without  notice  of 
the  fraud,  the  guarantor  cannot  escape  liability  because  of  the 
fraud  of  the  buyer.*'  A  similar  view  is  taken  where  a  surety 
on  a  fidelity  or  indemnity  bond  is  induced  to  become  such  by  the 
fraudulent  representations  of  his  principal,"  and  where  a  party 
was  induced  to  become  guarantor  of  the  payment  of  a  bond  by  the 
fraudulent  representations  of  the  principal.**  As  said  by  Davis, 
J.,  in  this  connection:  "  It  is  the  law  that  the  rights  of  a  surety 
are  strictiissimi  juris;  .  .  .  the  real  question  is  which  of 
two  innocent  parties  shall  suffer  by  a  fraud  perpetrated  by 
another,  .  .  .  but  it  tuims  out  when  the  guaranty  was  sought  to 

but  a  question  of  fraud.     If  the  in-  6  K.  Y.  S.  448;  Rothschild  v.  Frank, 

strument    in   question    was    obtained  (Sup.    1807)    14   App.   Div.   309,   43 

from  the  plaintiff  by  misrepresenta-  N.  Y.  S.  951. 

tion   and    fraud    it   cannot   be   held  SO.  Powers   v.   Clark,    (1891)    127 

against  her.     It  is  quite  immaterial  N.  Y.  417,  422,  40  State  Rep.    196, 

who  perpetrated  the'  fraud,   the   de-  28  N.  E.  402. 

fendant  cannot  enjoy  its  results  and  SI.  Pttge  ▼.   Krekey,    (Sup.   O.   T. 

retain  its  benefits  by  a  claim  that  it  1892)  43  State  Rep.  468,  17  N.  Y.  8. 

was  unauthorized  by  him.     He  has  764,  approved  as  to  this  but  reversed 

accepted  an  instrument  tainted  with  on  other  grounds  137  N.  Y.  307,  60 

fraud  for  which  he  has  paid  no  con-  State  Rep.  660,  33  N.  E.  311. 

slderation.     He  cannot  retain  the  in-  88.  Rothschild     v.     Frank,      (Sup. 

strument  for  use  against  the  plain-  1897)   14  App.  Div.  399,  43  N.  Y.  S. 

tiff  on  the  ground  that  the  fraud  was  051  j  Dunfee  v.  Dunfee,   (Sup.  1911) 

unauthorized  by  him  and  committed  145  App.  Div.  108,  129  N.  Y.  S.  142, 

without   his    knowledge    or    procure-  affirmed  205  N.  Y.  543  mem.,  98  N.  E. 

ment."  1102. 

19.  Powers  v.   Clarke,    (1891)    127  23.  McWilliams  v.   Mason,    (1866) 

N.  Y.  417,  40  State  Rep.  196,  28  IC.  31  N.  Y.  294. 
E.  402,  reversing  24  State  Rep.  795, 
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be  enforced  that  the  defaidant  was  induced  to  make  it  by  a  false 
representation  es  to  the  consideration.  .  .  .  This  is  no  defense, 
because  in  such  actions  the  law  imposes  the  loss  upon  the  party 
who,  by  his  misplaced  confidence,  has  enabled  another,  on  the 
faith  of  his  obligation,  to  obtain  money  or  property  of  a  third 
person  who  has  dealt  in  good  faith,  relying  on  such  obligation. 
The  doctrine  of  estoppel  steps  in  to  prevent  the  assertion  of  such 
a  defense,  because  it  is  more  consonant  with  public  policy,  as  well 
as  sound  morals,  that  he  who,  by  permitting  himself  to  be  deceived, 
has  put  it  in  the  power  of  another  to  defraud  an  innocent  third 
party,  should  himself  suffer  rather  than  the  third  party.""  So 
if  the  drawer  of  a  bill  of  exchange  induces  the  drawee  to  accept 
the  same  by  fraud,  the  payee  may  hold  the  acceptor  liable  if  he 
was  ignorant  of  the  fraud  and  has  parted  with  value  on  the  faith 
of  the  acceptance,  and  the  same  would  be  true  where  the  bill  is 
drawn  to  the  order  of  the  drawer  and  negotiated  after  acceptance 
to  a  bona  fide  holder,*^  but  in  such  a  case  he  must  show  affirma- 
tively that  he  was  a  bona  fide  purchaser  for  value.**  If  the  prin- 
cipal by  fraud  induces  another  to  become  his  surety  he  will  be 
held  liable  to  the  surety  for  such  fraud."  The  injury  to  the 
surety  in  such  a  case  is  the  fraudulent  imposition  on  him  of  a 
liability,  though  contingent,  and  he  may  maintain  an  action  there- 
for before  the  principal  debt  becomes  due  and  is  unpaid.**  And 
where  he  pays  the  principal  debt  before  it  becomes  due,  he  may 
recover  the  amount  so  paid.** 

§  219.  Liability  of  Principal  for  Fraud  of  Agent. — A  principal 
is  held  responsible  for  the  misrepresentations  of  his  agent  through 
whom  the  contract  was  made,  though  he  did  not  authorize  the 
making  of  the  representations,  as  a  principal  cannot  claim  the 
benefits  of  a  bargain  made  by  his  agent  and  at  the  same  time 
repudiate  the  instrumentalities  by  which  it  was  consummated.** 

S4.  McWilliams  v.  Mason,    (186.5)  S8.  Davison  v.  Parr,    (Sup.  Sp.  T. 

31  X.  Y.  294,  298.  1896)   18  Misc.  124,  41  N.  Y.  S.  170. 

25.  New    Yorlc,    etc.,    SUte    Steele  S».  Davison  v.  Farr,   (Sup.  Sp.  T. 

Bank   v.   Gibson,    (Super.   Ct.    1858)  1896)   18  Misc.  124,  41  N.  Y.  S.  170. 

12  Super.  Ct.  674.  30.  Bennett  v.  Judson,    (1860)    21 

M.  Kew    Yorlc,    etc..    State    Stock  N.  Y.  238  j  Griswold  v.  Haven,  (1862) 

Bank   v.   Gibson,    (Super.   Ct.    1866)  25  K.  Y.  695;  Elwell  v.  Chamberlain, 

12  Super.  Ct.  674.  (1864)    31    N.   Y.   611,  affirming   17 

t7.  Bates  v.  Merrick,  (Sup.  1874)  Super.  Ct.  320;  Garner  v.  Mangam, 

2  Hun  568,  5  Thomp.  &  C.  701;  Davi-  (1883)    93   N.   Y.   642,   affirming   47 

son  V.  Farr,   (Sup.  Sp.  T.   1896)    18  Super.    Ct.    547    mem.;    Krumm    v. 

Misc.  124,  41  N.  Y.  S.  170.  Beach,  (1884)  96  N.  Y.  398,  affirming 
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"  If  an  agent,"  says  Davies,  J.,  "  defrauds  the  person  with  whom 
he  is  dealing,  the  principal,  not  having  authorized  or  participated 
in  the  wrong,  may,  no  doubt,  rescind,  when  he  discovers  the 
fraud,  on  the  terms  of  making  complete  restitution.  But  so 
long  as  he  retains  the  benefits  of  the  dealing,  he  caimot  claim 
immunity  on  the  ground  that  the  fraud  was  committed  by  his 
agent  and  not  by  himself."  **  Under  this  rule  a  corporation  may 
be  liable  for  the  fraud  of  its  officers  and  agents,"  and  one  partner 


25  Hun  293;  Mayer  v.  Dean,  (1889) 
115  N.   Y.   666,   26   Stete   Rep.   375, 

22  N.  E.  261 ;  Fairchild'  v.  McMahon, 
(1893)  139  N.  Y.  290,  64  SUte  Rep. 
495,  34  N.  E.  779;  Taylor  v.  Com- 
mercial Bank,  (1903)  174  N.  Y.  181, 
66  N.  £.  726;  Cunningham  v.  Wathen, 
(Sup.  1897)  14  App.  Div.  553,  43 
N.  Y.  S.  886;  Reynolds  v.  Leyden, 
(Sup.  1807)  24  App.  Div.  395,  48 
N.  Y.  S.  1078;  Carr  v.  National 
Bank,  etc.,  Co.,  (Sup.  1899)  43  App. 
Div.   10,  59  N.  Y.  S.  618,  affirming 

23  Misc.  368,  62  N.  Y.  S.  61 ;  Powell 
V.  F.  C.  Linde  Co.,  (Sup.  1900)  49 
App.  Div.  286,  64  N.  Y.  S.  153; 
Steinbach  v.  Prudential  Ins.  Co., 
(Sup.  1901)  62  App.  Div.  133,  70  N. 
Y.  S.  809,  reversed  on  other  grounds 
172  N.  Y.  471,  33  Civ.  Pro.  218.  65 
N.  E.  281;  Chisholm  v.  Eisenhuth, 
(Sup.  1902)  69  App.  Div.  134,  74 
N.  Y.  S.  496;  Ettlinger  v.  Weil,  (Sup. 
1904)  94  App.  Div.  291,  87  N.  Y.  S. 
1049,  reversed  on  other  grounds  184 
N.  Y.  179,  77  N.  E.  31;  Churchill  v. 
St.  George  Development  Co.,  (Sup. 
1916)  174  App.  Div.  1,  160  N.  Y.  S. 
357;  Beers  v.  McNaught,  (Sup.  1916) 
175  App.  Div.  643,  162  N.  Y.  S.  514; 
United  States  Bank  v.  Davis,  (Sup. 
1842)  2  Hill  451;  Jeffrey  v.  Bigelow, 
(Sup.  1835)   13  Wend.  618;  Sandford 

V.  Handy,  (Sup.  1840)  23  Wend.  260; 
Devcndorf  v.  Beardsley,  (Sup.  1857) 
23  Barb.  666;  Sharp  v.  New  York, 
(Sup.  1863)  40  Barb.  256,  25  How. 
Pr.  389;  Durst  v.  Burton,  (Sup.  O. 
T.  1869)  2  Lans.  137,  affirmed  47 
N.  Y.  167;  Bedell  v.  Bedell,  (Sup. 
1885)  37  Hun  419;  Universal  Fashion 
Co.  V.  Skinner,  (Sup.  1892)  64  Hun 
293,  46  Stat«  Rep.  633,  19  N.  Y.  S. 


62;  Trankia  v.  McLean,  (Sup.  App. 
T.  1896)  18  Misc.  221,  76  State  Rep. 
796,  41  N.  Y.  S.  386;  Crowe  v.  Malba 
Land  Co.,  (Sup.  Sp.  T.  1912)  76  Misc. 
676,  136  N.  Y.  S.  454;  Bloomquist 
V.  Farson,  (Sup.  Eq.  T.  1916)  88 
Misc.  615,  151  N.  Y.  S.  366,  affirmed 
as  to  this  but  modified  on  other 
grounds  170  App.  Div.  64,  166  N.  Y. 
S.  47;  Aron  v.  De  Castro,  (Sup.  G. 
T.  1891)  36  State  Rep.  716,  13  N.  Y. 
S.  372,  affirmed  on  other  grounds  131 
N.  Y.  648,  30  N.  E.  491,  4  Silv.  App. 
95;  Taylor  v.  Guest,  (Sup.  G.  T. 
1873)  46  How.  Pr.  276,  reversed  on 
other  grounds  58  N.  Y.  262,  276; 
Du  Flon  V.  Powers,  (City  Ct.  Sp.  T. 
1873)    14  Abb.  Pr.  N.  S.  301. 

31.  Elwell  V.  Chamberlain,  (1864) 
31  N.  Y.  611,  619. 

Sa.  Cragie  v.  Hadley,  (1885)  90 
N.  Y.  131, 1  N.  E.  637;  Mack  v.  Latta, 
(1904)  178  N.  Y.  626,  71  N.  E.  97, 
affirming  as  to  this  83  App.  Div.  242, 
82  N.  Y.  S.  130;  Benedict  v.  Guardian 
Trust  Co.,  (Sup.  1901)  58  App.  Div. 
302,  68  N.  Y.  S.  1082.  See  also 
Rohrschneider  v.  Knickerbocker  L. 
Ins.  Co.,  (1879)  76  N.  Y.  216. 

In  Benedict  v.  Guardian  Trust  Ck>., 
(Sup.  1901)  68  App.  Div.  302,  68  N. 
Y.  S.  1082,  Patterson,  J.,  said:  "  The 
defendant  demurring  to  the  complaint 
insists  that  an  action  for  deceit  will 
not  lie  against  a  corporation.  That 
contention  finds  support  in  some  ad- 
judicated rases  in  England  and  in 
other  jurisdictions,  but  more  recent 
views  of  courts  and  text  writers  favor 
a  contrary  rule  and  assimilate  the 
liability  of  a  corporation  for  false 
representations  made  by  those  having 
authority  to  bind  it,  to  that  of  an 
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for  the  misrepreaentations  of  his  copartner;**  but  one  partner 
cannot  be  held  liable  for  the  misrepresentation  of  a  copartner 
unless  the  transaction  is  with  respect  to  the  firm  business,  and 
therefore,  where  in  a  sale  of  his  individual  interest  in  the  firm 
a  partner  is  guilty  of  fraudulent  representations,  his  copartner, 
in  no  way  a  party  thereto,  cannot  be  held  liable  for  the  fraud.** 
The  rule  holding  the  principal  liable  applies  though  the  alleged 
agent  was  not  in  the  first  instance  acting  under  the  authority  of 
the  principal,  but  the  latter  after  the  trsmsaction  was  completed 
ratified  and  claimed  the  benefit  of  it.**  And  it  seems  that  the 
liability  of  the  principal  for  the  fraudulent  representations  of 
his  agent  cannot  be  obviated  by  an  express  provision  in  the 
contract  that  any  representations  not  embodied  in  the  contract 
shall  not  be  binding  on  the  principal.**  The  rule  as  to  the  liability 
of  a  principal  for  the  fraud  of  his  agent  has  most  frequently  been 
announced  in  cases  where  the  relief  sought  was  by  way  of  rescis- 
sion,*' but  it  is  also  held  to  apply  where  the  action  is  one  for  dam- 
ages and  the  principal,  after  knowledge  of  his  agent's  fraud,  took 
no  steps  to  avoid  or  rescind  the  contract  but  retained  the  benefits 
thereof.**    Where  a  party  to  a  transaction  acts  through  an  agent. 


individual  against  yrbom  a  catue  of 
action  of  the  same  character  is  al- 
ieged.  As  stated  by  Mr.  Cook,  in  his 
treatise  on  the  Law  of  Corporations 
(f  15b)  :  'Although  a  corporation 
may  not  strictly  be  gttilty  of  deceit, 
yet  it  is  held  liable  for  damages  re- 
sulting from  the  false  and  fraudulent 
representations  of  its  agents.' " 

SS.  Griswold  v.  Haven,  (1862)  25 
N".  Y.  595;  HubbeU  v.  Meigs,  (1872) 
SO  X.  Y.  480,  488,  reversing  on  other 
grounds  4  Lans.  214;  Bradner  v. 
Strang,  (1882)  89  N.  Y.  299,  affirm- 
ing 23  Hun  445;  Taylor  v.  Thompson, 
(Sup.  1902)  74  App.  Div.  320,  324, 
77  N.  Y.  8.  438;  Chester  v.  Dicker- 
son,  (Snp.  1868)  52  Barb.  349,  af- 
firmed 54  N.  Y.  1 ;  Levy  v.  Abram- 
M^n,  (Sup.  App.  T.  1902)  39  Misc. 
781,  81  N.  Y.  S.  344. 

S4.  Chamberlain  v.  Prior,  (App. 
IM«)  2  Keyes  539,  1  Abb.  App.  Dec. 


35.  Bedell  v.   Bedell,    (Sup.   1885) 
37   Hon  419. 

36.  Universal  Fashimi  Co.  v.  Skin- 


ner, (Sup.  1892)  64  Hun  293,  46 
State  Rep.  633,  19  N.  Y.  S.  62. 

37.  Cramsey  v.  Sterling,  (Sup. 
1906)  111  App.  Div.  668,  97  N.  Y.  S. 
1082,  affirmed  188  N.  Y.  602  meta., 
81  N.  E.  1162;  Aron  y.  De  Castro, 
(Sup.  O.  T.  1891)  36  State  Rep.  716, 
13  N.  y.  S.  372,  affirmed  on  other 
grounds  131  N.  Y.  648,  30  N.  E.  491, 
43  State  Rep.  660,  4  Silv.  App.  95; 
Elwell  V.  Chamberlain,  (Super.  Ct. 
1859)  17  Super.  Ct.  320,  affirmed  31 
N.  Y.  611. 

38.  Bennett  v.  Judson,  (1860)  21 
K.  Y.  238;  Indianapolis,  etc.,  R.  Co. 
V.  IVng,  (1876)  63  N.  Y.  653,  aflBrm- 
ing  2  Hun  311,  4  Thomp;  &  C.  624,  48 
How.    Pr.    193;    Erumm   v.    Beach, 

(1884)  96  N.  Y.  398;  Craig  v.  Ward, 
(App.  1867)  3  Keyes  387,  1  Abb. 
App.  Dec.  454,  3  Abb.  Pr.  N.  S.  235, 
2  Trans.  App.  281,  affirming  36  Barb. 
377;  Oehlhof  v.  Solomon,  (Sup.  1902) 
73  App.  Div.  329,  76  N.  Y.  S.  716, 
affirming  36  Misc.  871  mem.,  74  N. 
Y.  S.  1140;  Sharp  v.  New  York, 
(Sup.  1863)   40  Barb.  266,  25  How. 


Digitized  by 


Google 


314  NEW  YORK   LAW   OF   (CONTRACTS  [J  219 

the  principal's  knowledge  of  the  falsity  of  a  representation  made 
by  the  agent  may  be  made  the  basis  of  a  charge  of  fraud,  though 
the  agent  may  have  had  no  knowledge  of  its  falsity.**  As  the 
fraud  of  the  agent  is  imputed  to  the  principal,  it  may  be  alleged 
in  the  pleading  directly  as  the  fraud  of  the  principal  instead 
of  the  fraud  of  the  agent/*  A  principal,  however,  is  not  responsible 
for  unauthorized  collateral  frauds  perpetrated  by  his  agent.  For 
example,  it  is  said,  that  "  if  a  principal  authorizes  his  agent  to 
make  a  sale,  and  the  agent,  wholly  on  his  own  responsibility,  aids  a 
buyer  in  embezzling  the  purchase  money  or  in  swindling  some  one 
out  of  it,  the  mere  receipt  and  retention  of  the  money  by  the 
principal  in  ignorance  of  such  wrongful  acts  may  not  bind  him 
to  repay  the  proceeds  of  the  theft."*'  And  it  has  been  held  that 
a  broker  is  not  liable  for  the  unauthorized  fraud  of  his  agent 
whereby  a  customer  secured  by  such  agent  was  enabled  to  embezzle 
funds  which  were  used  for  speculation  through  the  broker.*'  And 
in  case  of  representations  by  a  broker,  who  merely  brought  the' 
parties  together  and  who  had  no  authority  from  the  seller  to 
make  the  sale,  the  liability  of  the  seller  for  misrepresentations  by 
the  broker  has  been  denied,  though  the  seller  paid  the  broker's 
commission  according  to  a  general  custom  that  the  owner  of 
property  selling  it  to  a  customer  produced  by  a  broker  pays  the 
commission.*'  The  liability  of  the  principal  for  the  fraud  of  his 
agent  does  not,  of  course,  relieve  the  agent  from  personal  liability.** 
And  it  has  been  held,  where  the  officers  of  a  corporation  by  fraudu- 
lent representations  induced  the  plaintiff  to  subscribe  to  the  stock 

Pr.    389;    Harlow   v.   Hainee,    (Sup.  N.  Y.  S.  449,  affirmed  136  App.  Div. 

8p.  T.  1909)   63  Misc.  98,  116  N.  Y.  938  mem.,  121  N.  Y.  8.  1184. 

S.  449,   affirmed   136  App.  Div.  938  41.  Deyo  v.    Hudson,    (1919)    226 

mem.,   121   N.  Y.  S.  1134;   Smith  v.  N.  Y.  602,  614,  122  N.  E.  636. 

Frank,    (Super.  Ct.  1864)   26  Super.  48.  Deyo   v.    Hudson,    (1919)    226 

Ct.  626.  N.  Y.  602,  122  N.  E.  636.  reversing 

39.  Mayer  v.  Dean,  (1889)  116  N.  174  App.  Div.  746,  161  K.  Y.  S.  494, 
Y.  656,  22  N.  E.  261;  Van  Campen  wliich  reversed  88  Misc.  525,  153  N. 
V.  Burns,  (Sup.  1900)  64  App.  Div.  Y.  S.  693,  denied  226  N.  Y.  685,  123 
86,  66  N.  Y.  8.  344.  N.  E.  851. 

40.  Bennett  v.  Judson,  (1860)  21  43.  Rothstein  v.  Isaac,  (Sup.  1908) 
N.  Y.  238;  King  v.  Fitcli,  (App.  124  App.  Div.  133,  108  N.  Y.  B.  890. 
1864)  1  Keyes  432,  2  Abb.  App.  Dec  See  also  Remmers  v.  Berbling,  (Sapi. 
608;  Kranz  v.  Lewis,  (Sup.  1906)  Sp.  T.  1910)  66  Misc.  291,  123  N. 
116  App.  Div.  106,  100  N.  Y.  S.  674;  Y.  8.  41. 

Trankla  v.   McLean,    (Sup.   App.   T.  44.  Garner  v.  Mangam,   (1883)    93 

1896)  18  Misc.  221,  76  State  Rep.  796,  N.   Y.   642,    affirming   47    Super.   Ct 

41  N.  Y.  8.  386;  Harlow  v.  Haines,  547   mem.;    Churchill   v.    St.    George 

(Sup.  Sp.  T.  1909)   63  Misc.  93,  116  Development   Co.,    (Sup.    1916)    174 
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of  the  corporation,  that  an  action  may  be  maintained  against  the 
corporation  to  rescind  and  recover  the  amount  paid  on  the  snb- 
scription,  and  that  in  sach  an  action,  to  avoid  a  multiplicity  of 
suits,  the  officers  may  be  joined  and  a  personal  judgment  ren- 
dered against  them  as  well  as  the  corporation  for  the  amount  so 
paid.« 

Ratification  of  Contract 

§  220.  In  General — Fraud  in  the  procurement  of  a  contract 
does  not  render  it  void  but  voidable  merely,  and  the  party  affected 
by  the  fraud  may  affirm  the  contract  and  thereby  deprive  himself 
of  any  relief  by  way  of  rescission."  And  as  a  general  rule,  acts 
on  his  part,  after  a  knowledge  of  the  fraud,  in  affirmance  and 
recognition  of  the  validity  of  the  contract  will  constitute  such  a 
ratification.*^  And  this  is  true  whether  rescission  is  asserted  by 
way  of  a  suit  in  equity  or  as  a  basis  for  relief  at  law.**  ' '  The  party 
seeking  relief  by  way  of  rescission  cannot,"  as  said  by  Allen,  J., 
"  with  knowledge  of  the  fraud  which  had  been  practiced  upon  him, 
take  any  benefit  under  the  contract,  or  change  the  condition  of 


App.  DiT.  1,  160  K.  Y.  S.  367;  Smith 
V.  Bernhardt,  (Coti.  PI.  G.  T.  1890) 
33  State  Rep.  928,  11  N.  Y.  S.  951. 

4S.  Hack  y.  Latta,  (1904)  178  K. 
Y.  625,  71  N.  £.  97,  reversing  83  App. 
Div.  242,  82  N.  Y.  S.  130.  The  court 
of  appeals  in  this  case  disapproves 
dictum  to  the  contrary  in  Bosley  v. 
National  Mach.  Co.,  (1890)  123  N. 
Y.  560,  34  SUte  Rep.  277,  25  N.  E. 
990. 

M.  Baird  v.  New  York,  (1884)  96 
N.  Y.  667,  698. 

47.  Cobb  V.  Hatfield,  (1871)  46  N. 
Y.  633;  Joelin  v.  Cowee,  (1873)  62 
N.  Y.  90,  reversing  60  Barb.  48;  Mol- 
kr  T.  Tuska,  (1881)  87  N.  Y.  166; 
Droege  v.  Ahrens,  etc.,  Mfg.  Co., 
(1900)  163  N.  Y.  466,  67  N.  E.  747; 
Elliott  V.  Brady,  (1908)  192  N.  Y. 
221,  85  K.  E.  69,  affirming  118  App. 
Dir.  208,  103  N.  Y.  S.  166;  Goodman 
T.  Labom,  (Sup.  1896)  11  App.  Div. 
617,  42  K*.  Y.  S.  166;  Guarantee  Sav., 
etc,  Co.  V.  Moore,  (Sup.  1808)  36 
App.  Div.  421,  64  N.  Y.  S.  787;  Bur- 
ton V.  Stewart,  (Sup.  1829)  3  Wend. 
236,  237;  Bronson  v.  Wiman,   (Sup. 


O.  T.  1861)  10  Barb.  406,  1  Seld. 
Notes  85,  affirmed  8  N.  Y.  182;  Myers 
v.  King,  (Sup.  1888)  48  Hun  106, 
16  State  Rep.  482;  Railway  Adver- 
tising Co.  V.  Standard  Rock  Candy 
Co.,  (Sup.  App.  T.  1898)  24  MUc. 
722,  53  N.  Y.  S.  266  j  Brady  v.  Ed- 
wards, (Sup.  Sp.  T.  1901)  36  Misc. 
435,  71  N.  Y.  S.  972;  Roberta  v. 
Murray,  (County  Ct.  1903)  40  Misc. 
339,  81  N.  Y.  S.  1023,  afBrmed  89 
App.  Div.  616  mem.,  86  N.  Y.  S.  1146; 
Jamestown  v.  Arter,  (County  Ct. 
1907)  65  Misc.  629,  106  N.  Y.  S. 
1027;  William  A.  Thomas  Co.  v. 
Hoist,  (Sup.  App.  T.  1910)  120  N. 
Y.  8.  747;  Van  Buskirk  v.  Cudlipp, 
(Super.  Ct.  G.  T.  1887)  6  State  Rep. 
814;  Gouverneur  v.  Elmendorf, 
(Chan.  Ot.  1821)  6  Johns.  Ch.  79; 
Wilmot  y.  Richardson,  (Super.  Ct. 
1857)  13  Super.  Ct.  328;  Ahrens  v. 
Kent,  (Sup.  G.  T.  1886)  24  Wkly. 
Dig.  147. 

4$.  Davis  V.  Gifford,  (Sup.  1918) 
182  App.  Div.  99,  169  N.  Y.  S.  492; 
Myers  v.  King,  (Sup.  1888)  48  Hun 
106,  110,  16  State  Rep.  482. 
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the  property,  the  subject  matter  of  the  contract,  and  then  repudi- 
ate the  contract.  The  taking  of  a  benefit  is  an  election  to  ratify 
it,  and  concludes  him.  He  cannot  be  allowed  to  deal  with  the 
subject  matter  of  the  contract,  and  afterward  disaffirm  it.  The 
election  is  with  the  party  defrauded  to  affirm  or  disafSrm  the  con- 
tract ;  but  he  cannot  do  both. ' '  ** 

§  221.  Particular  Acts  as  Ratification. —  If  one  party,  after  the 
discovery  of  the  fraud  of  the  other  party,  permits  the  latter  to 
perform  the  contract  and  receives  the  benefit  of  such  performance, 
his  right  to  rescind  is  lost."*  And  as  a  general  rule,  where  a  party, 
after  knowledge  of  the  fraud,  takes  legal  steps  to  enforce  the  con- 
tract, this  is  a  conclusive  election  not  to  rescind.*^  Delay,  after 
knowledge  of  the  fraud,  in  asserting  the  right  to  rescind,  may  both 
in  law  and  equity  constitute  a  waiver  of  the  right  of  rescission.** 
"  It  is  the  duty,"  says  Ruger,  Ch.  J.,  "  of  a  party  who  has  been 
induced  to  enter  into  the  making  of  an  executory  contract  for  the 
purchase  of  personal  property,  through  fraud,  if  he  desires  to 
avail  himself  of  that  objection,  to  act  upon  the  first  opportunity 
and  rescind  it  by  repudiating  its  obligations  and  restoring  what- 
ever has  been  received  under  it  immediately  upon  discovering  the 
alleged  fraud.  If  he  delays  acting,  and  retains  the  property 
delivered  beyond  a  reasonable  time  to  act,  or  accepts  performance 
after  such  discovery,  he  is  held  to  have  ratified  the  contract  and 
waived  his  objections  thereto.  Such  a  contract  is  not  void  but 
is  simply  voidable  at  the  option  of  the  party  defrauded,  and 
requires  affirmative  action  on  his  part  to  relieve  himself  from  its 

48.  Cobb  V.  Hatfield,  (1871)  46  N.  Co.,   (1907)    189  N.  Y.  75,  81  N.  E. 

Y.  633,  537.  666;   Trott  v.  Schmitt,    (Sup.   1907) 

50.  Smith  Bros.  Publishers  v.  Mous-  119  App.  Div.  474,  104  K.  Y.  S.  98; 
sette,  (Sup.  App.  T.  1012)  76  Misc.  Davis  v.  Gifford,  (Sup.  1918)  182 
121,  132  N.  Y.  S.  770.  App.    Div.    99,    160    N.    Y.    S.    402; 

51.  Conrow  v.  Little,  (1889)  115  Smith  v.  Salomtm,  (Sup.  1918)  184 
N.  Y.  387,  26  State  Bep.  527,  22  N.  E.  App.  Div.  544,  172  N.  Y.  S.  616; 
346;  Terry  t.  Munger,  (1800)  121  Myers  v.  King,  (Sup.  1888)  48  Hun 
K.  Y.  161,  30  State  Rep.  746,  24  106,  16  State  Rep.  482;  Remmers  ▼. 
N.  E.  272  (recovering  judgment  for  fierbling,  (Sup.  Sp.  T.  1910)  66  Misc. 
price  of  goods  sold);  Droege  v.  Ah-  291,  123  N.  Y.  S.  41;  Sarnatides  v. 
rena,  etc.,  Mfg.  Co.,  (1000)  163  N.  Y.  Williams,  (Sup.  App.  T.  1020)  184 
466,  57  N.  E.  747,  reversing  34  App.  N.  Y.  8.  612,  on  prior  appeal  180 
Div.  631  mem.  64  N.  Y.  S.  1009  (fll-  N.  Y.  S.  741;  Rosenbaum  v.  Ounter, 
ing  claim  per  price  of  goods  sold  (Com.  PI.  1854)  3  E.  D.  Smith  203; 
with  buyer's  assignee  for  the  benefit  Austin  v.  Lyon,  (Sup.  G.  T.  1881) 
of  creditors).  13  Wkly.  Dig.  460. 

52.  Tanenbaiun   v.    Federal    Match 
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obligations.'"*  It  is  also  the  general  rule  that  when  a  party  has 
discovered  what  he  deems  a  fraud,  before  he  has  entered  on  the 
performance  of  a  contract  wholly  executory,  as  in  case  of  a  contract 
for  services  to  be  rendered,  he  must  then  decide  whether  he  will 
stop  short  or  go  on  with  the  contract.  He  cannot  afSrm  the  con- 
tract in  so  far  as  it  authorizes  the  work  to  be  done  and  disafSrm 
it  in  so  far  as  it  fixes  the  compensation.^  And  a  purchaser  of 
personal  property,  delivered  in  pursuance  of  an  executory  con- 
tract, which  he  alleges  was  procured  by  fraud,  waives  the  fraud 
by  an  acceptance  of  the  property  sold  after  a  knowledge  of  the 
fraud,  so  as  to  preclude  himself  by  such  acceptance  from  repudiat- 
ing the  contract  in  an  action  to  recover  the  price."*  In  case  of  a 
credit  sale  procured  by  the  fraud  of  the  buyer,  the  fact  that  after 
an  action  by  the  seller  to  recover  the  possession  of  the  goods, 
instituted  against  a  third  person  not  entitled  to  protection  as  a 
bona  fide  purchaser,  he  also  institutes  an  action  for  damages  against 
the  buyer  with  regard  to  part  of  the  goods  which  had  passed 
beyond  his  reach,  has  been  held  not  such  an  affirmance  of  the  sale 
as  to  prevent  the  continued  maintenance  of  the  first  action;  the 
seller  has  the  right,  after  he  has  disaffirmed  the  sale  and  reclaimed 
sach  of  the  goods  as  are  within  his  reach,  to  maintain  an  action 
for  the  fraud  as  regards  the  goods  not  recovered."  The  same  view 
has  been  taken  where  the  seller,  after  the  institution  of  a  replevin 
action  against  the  buyer's  assignee  for  the  benefit  of  creditors, 
sued  the  buyer  on  an  implied  contract  to  pay  the  reasonable  value 
of  the  goods  not  recovered ; "  and  also  where,  after  the  institution 
of  an  action  of  replevin  against  a  third  person  to  recover  a  part 
of  the  goods,  the  seller  instituted  bankruptcy  proceedings  against 
the  buyer."  In  case  of  a  transfer  of  land  in  consideration  of  a 
transfer  of  a  saloon  business,  the  grantor  does  not  lose  his  right  of 
rescission  for  a  fraudulent  representation  as  to  the  amount  of 
business  done  in  the  saloon,  where  immediately  after  knowledge 
of  the  falsity  of  the  representation  he  demands  a  reconveyance  of 

6S.  Baird  t.  Kew  York,  (1884)  96  56.  Hersey  v.  Benedict,  (Sup.  1878) 

N.  Y.  667,  698.  15  Hun  282. 

51.  Saratoga,  etc.,  R.  Co.  v.  Row,  57.  Schoeneman     7.     ChamberUin, 

(Sup.  1840)   24  Wend.  74.  (Sup.  1900)  65  App.  Div.  351,  67  N. 

65.  Baird  v.  New  York,   (1884)   96  Y.  S.  128.     But  see  Wile  v.  Brown- 

N.  Y.  567,  reversing  18  Wkly.  Dig.  39.  stein,   (Sup.  1885)  35  Hun  68. 

See  also  Cobb  v.  Hatfield,  (1871)   46  58.  Powers  v.  Benedict,   (1882)   88 

N.  Y.  633,  536.  N.  Y.  605. 
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the  land  and  offers  to  retransfer  the  business,  and  after  a  refusal 
of  his  demand  brings  an  eiction  for  relief,  by  continuing,  during  the 
pending  of  his  action,  to  conduct  the  saloon  business  and  by 
renewing  the  liquor  license  for  such  purpose,  as,  after  the  refusal 
of  his  demand  for  a  rescission,  he  assumed  to  be  merely  a  trustee 
of  the  property  pending  the  litigation,  and  as  such  it  was  his  right, 
if  not  duty,  to  handle  the  business  in  a  manner  to  preserve,  in  so 
far  as  possible,  its  full  value.**  Where  there  has  been  a  misrepre- 
sentation by  the  lessor  as  to  the  condition  or  construction  of  the 
building,  the  right  of  rescission  is  not  lost  by  the  lessee 's  continued 
occupation  thereof  while  the  lessor  is  attempting  to  remedy  the 
cause  of  complaint.***  Where  the  plaintiff  is  induced  by  the 
defendant's  fraud  to  contract  to  pay  money  to  a  third  person, 
innocent  of  the  fraud,  the  fact  that  he  makes  payment  to  such  third 
person  after  knowledge  of  the  fraud  is  not  such  a  ratification  of 
the  contract  between  himself  and  the  defendant  as  to  preclude 
him  from  rescinding  and  recovering  the  amount  paid  to  such  third 
person.**^ 

§  222.  Knowledge  of  Fraud  as  Affecting  Batifloation.— Eoiowl- 
edge  of  the  fraud  is  ordinarily  an  essential  element  of  a  claim  of 
ratification.*'    And  where  a  purchase  has  been  brought  about  by 


59.  KeefusB  v.  Weilmunster,  (Sup. 
1903)  89  App.  Div.  306,  86  N.  Y.  S. 
913.  In  this  case  Woodward,  J., 
said:  "She  was  not  obliged,  as  a 
condition  of  invoking  the  aid  of  a 
court  of  equity,  to  step  out  into  the 
streets,  abandoning  the  property  and 
taking  the  chances  of  proving  her 
case;  she  had  done  her  full  duty  in  ' 
the  premises  when  she  offered  to  re- 
turn the  property  I  to  the  defendants 
before  bringing  the  action,  and  then, 
upon  a  refusal  by  the  defendants  to 
reconvey,  continuing  to  hold  and  care 
for  the  property  xmtil  it  should  be 
disposed  of  according  to  the  facts 
which  should  be  found  upon  trial. 
Her  possession,  during  the  pendency 
of  the  action,  was  the  involuntary 
possession  of  property  which  she  had 
been  fraudulently  induced  to  take 
and  which  she  had  offered  to  return ; 
and  as  she  asked  for  a  reconveyance 
only  upon  her  own  retransfer  of  the 
property  which  she  had  received  from 


the  defendants,  which  would  include 
an  accounting,  there  was  no  time 
in  wbich  all  of  the  rights  of  the  de- 
fendants were  not  secure;  they  were 
placed,  so  far  as  it  lay  in  the  power 
of  the  plaintiff  to  do  so,  in  the  same 
position  that  they  were  in  when  the 
fraud  was  discovered,  and  they  cer- 
tainly may  not  be  heard  to  complain 
because  she  kept  the  property  in  con- 
dition to  continue  the  business,  in 
spite  of  the  fact  that  the  defendants 
refused  to  do  her  justice  when  their 
attention  was  called  to  the  fraud 
which  had  been  practiced." 

60.  Meyers  v.  Rosenback,  (City  Ot. 
G.  T.  1893)  6  Misc.  337,  55  State  Rep. 
498,  25  N.  Y.  S.  521. 

61.  Rose  V.  Merchants'  Trust  Co., 
(Sup.  Sp.  T.  1905)  96  N.  Y.  S.  946. 

68.  King  v.  Fitch,  (App.  1864)  1 
Keyes  432,  2  Abb.  App.  Dec.  508; 
Ilathorne  v.  Hodges,  (1864)  28  N.  Y. 
486;  Baker  v.  Spencer,  (1872)  47 
N.  Y.  662;   Baker  v.  Lever,    (1876) 
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means  of  fraud  on  the  part  of  the  vendor,  mere  want  of  diligence 
in  discovering  the  fraud  does  not  deprive  the  purchaser  of  the 
right  to  rescind.  He  owes  the  fraudulent  seller  no  duty  of  active 
vigilance,  and  if  he  acts  promptly  after  actual  discovery  of  the 
fraud  he  has  a  perfect  right  to  rescind.**  "  He  is  not  required," 
says  Bradley,  J.,  "  to  suspect  and  seek  for  it  [fraud],  nor  is 
suspicion  to  take  the  place  of  knowledge."**  And  where  the 
charge  of  fraud  against  a  buyer  is  that  the  purchase  was  made 
without  any  intent  to  pay,  the  mere  fact  that  the  seller,  with 
knowledge  that  the  buyer  has  absconded,  delays  until  the  purchase 
money  notes  fall  due  under  the  expectation  that  they  will  be  paid, 
does  not  necessarily  show  a  ratification  of  the  sale.**  Where  a 
purchaser  was  induced  to  enter  into  the  contract  to  purchase  by 
the  false  representation  of  the  vendor,  the  subsequent  execution 
and  acceptance  of  a  deed  without  knowledge  of  the  fraud  constitute 
no  defense  to  an  action  for  the  fraud.** 

§  223.  A£Qrmanoe  as  Discharge  of  Oiaim.  tor  Damages. —  In 
case  of  an  executed  contract  of  sale  induced  by  the  fraud  of  the 
seller,  the  buyer  may  affirm  the  contract  and  still  maintain  his 
action  for  the  damages  resulting  from  the  fraud.**  And  the  view 
has  been  taken  that  if  the  contract  is  executory  and  the  party 
induced  to  enter  into  it  by  fraud  affirms  it,  after  knowledge  of  the 
fraud,  by  performance  on  his  part  or  acceptance  of  performance 
by  the  other  party,  he  does  not  thereby  necessarily  waive  his  right 
to  recover  or  recoup  damages  for  the  fraud.**    This,  however,  does 

<7  N.  Y.  304,  309;  White  v.  London,  (Sup.    1860)    31    Barb.   121;    Ely  v. 

(Sup.   1895)    90  Hun  218,  70  State  Mumiord,   (Sup.  1866)  47  Barb.  629. 

Bcp.  913,  36  N.  V.  S.  1135;  Schneider  See  supra,  section  145. 
T.  Quoebarth,   (Coni.  PI.  G.  T.  1884)  6S.  Whitney  v.   Allaire,    (1848)    1 

19  Wkly.  Dig.  627.  N.  Y.  306,  4  How.  Pr.  447,  affirming 

6S.  Baker  v.  Lever,   (1876)   67  N.  4   Denio   654;    Allaire   v.    Whitney, 

Y.  304,  309,  310,  affirming  6  Hun  114;  (Sup.  1841)    1  Hill  484. 
White  T.  Loudon,  (Sup.  1895)  00  Hun  In  Whitney  v.  Allaire,    (1848)    1 

218,  70  State  Rep.  913,  36  N.  Y.  S.  N.    Y.    305,    311,    4    How.    Pr.    447, 

1135.  which  involved  a  case  of  a  lease,  the 

M.  Myers  v.  King,  (Sup.  1888)  48  term  to  commence  in  futuro,  which 

Hon  106,  15  State  Rep.  482.  however,  should  not  it  would  seem 

65.  Hathome  v.  Hodges,  (1864)  28  be  regarded  as  strictly  an  executory 
N.  Y.  486.  contract,    Gardiner,    J.,    said :     "  In 

66.  Blumenfeld  v.  Stine,  (Sup.  Sp.  the  second  place,  it  was  insisted  that 
T.  1904)  42  Misc.  411,  87  N.  Y.  S.  if  there  was  an  agreement,  it  was 
81,  affirmed  06  App.  Div.  160,  89  N.  executory  when  the  fraud  was  dis- 
Y.  S.  85.  covered;  and  in  such  a  case,  what- 

67.  Ketcham  v.  Troxell,  .  (1872)  ever  might  be  the  rule  as  to  con- 
49  N.  Y.  677;  Newbery  v.  Barland,  tracts  wholly  or  partially  executed, 
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not  prevent  the  defrauded  party  from  compromising  with  respect 
to  the  fraud  and  thereby  defeating  any  right  on  his  part  to  main- 
tain an  action  therefor,**  or  to  resort  to  a  body  execution ;'»  but  the 
latter  eflfect  cannot  be  given  to  an  agreement  merely  for  the  future 
satisfaction  of  the  indebtedness  fraudulently  contracted,  even 
though  a  present  payment  may  be  made  on  the  indebtedness." 
Where  the  contract  is  executory  the  party  induced  by  fraud  to 
enter  into  it  may,  after  knowledge  of  the  fraud,  by  requiring  per- 
formance on  the  part  of  the  other  party  and  performance  on  his 
own  part,  waive  his  right  of  action  for  damages  if  the  circumstances 
show  that  it  was  his  intention  to  do  so."  And  it  is  the  general 
rule  that  if  a  contract  for  the  sale  of  property  is  wholly  executory, 
and  after  the  discovery  of  a  fraud  on  the  part  of  the  seller  the 


the  defendant,  if  he  affirmed  the  con- 
tract, waived  all  right  to  damage  for 
the  fraud.  ...  If  the  agreement  was 
executory,  it  would  not,  it  is  believed, 
change  the  right  of  the  parties.  It  is 
conceded  that  if  the  contract  had 
been  partly  executed,  even  in  the 
most  trifling  particular,  the  defend- 
ant would  have  the  right  to  rescind 
and  bring  his  action  for  the  deceit, 
or  affirm  the  contract  and  have  his 
remedy  by  way  of  recoupment  when 
sued  for  the  rent.  Why  should  he 
not  have  the  same  remedies  when  the 
contract  is  executory.  In  neither 
case,  according  to  the  assumption  of 
the  plaintiff,  could  therer  be  a  con- 
tract until  ratified  with  a  knowledge 
of  the  fraud.  And  if  an  adoption 
under  such  circumstances,  of  the 
agreement,  is  an  abandonment  by  the 
person  defrauded,  of  his  claim  to 
damages  for  the  deceit  in  the  one 
case,  it  must  lie  in  both.  In  neither 
will  repudiation  of  the  contract 
alone,  aa  I  have  attempted  to  show, 
relieve  the  party  defrauded  from  his 
responsibility,  and  restore  him  to  his 
rights  aa  they  existed  prior  to  the 
agreement.  No  such  distinction  is 
recognized  by  the  authorities.  It  is 
true  that  if  a  party  affirms  a  con- 
tract with  knowledge  of  the  fraud, 
he  affirms  it  wholly,  and  this  whether 
it  is  executory  or  partially  executed. 
But  in  neither  care  does  he  affirm  it 


as  a  contract  made  in  good  faith. 
He  consents  to  be  bound  by  the  pro- 
visions of  the  agreement,  but  does 
not  thereby  release  or  waive  his 
claim  for  damages  arising  from  a 
fraud  collateral  to  the  agreement." 

69.  Adams  v.  Sage,  (1863)  28  N.  Y. 
103.  See  also  Browning  v.  New  York 
Leasing  Co.,  (Sup.  App.  T.  1908) 
110  N.  Y.  8.  928. 

'70.  Nelson  v.  Blanchfleld',  (Sup. 
1860)  54  Barb.  630.  See  also  Mc- 
Donough  V.  Dillingham,  (Sup.  1887) 
43  Hun  493,  498,  7  State  Rep.  137. 

71.  McDonongh  v.  Dillingham, 
(Sup.  1887)  43  Hun  493,  7  State 
Rep.  137. 

72.  People  v.  Stephens,  (1878)  71 
N.  Y.  527.  See  also  Pryor  v.  Foster, 
(1891)  130  N.  Y.  171,  41  State  Rep. 
320,  29  N.  £.  123,  explaining  People 
V.  Stephens,  supra. 

In  People  v.  Stephens,  supra,  it  ap- 
peared that  a  bidder  for  state  work, 
by  fraudulent  combination  with  other 
bidders,  secured  the  letting  of  his 
contract  at  an  unreasonable  compen- 
sation. After  knowledge  of  this  fact 
the  state,  through  legislative  enact- 
ments, required  him  to  perform  the 
contract  and  paid  the  agreed  compen- 
sation. It  was  held  that  this  showed 
an  intent  to  waive  any  claim  for 
damages  and  precluded  the  state  from 
maintaining  an  action  therefor. 
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buyer  accepts  delivery  and  pays  the  agreed  price,  he  thereby  waives 
all  rights  or  objections  which  he  could  have  asserted  or  taken  on 
account  of  the  fraud.^ 

Proof  of  Fraud 

§  224.  In  General. —  In  discussing  the  several  elements  of  fraud 
and  particular  representations  as  the  basis  of  a  charge  of  fraud, 
particular  matters  of  evidence  in  direct  connection  therewith  have 
been  heretofore  considered.  Fraud,  it  is  said,  is  sometimes  apparent 
from  the  intrinsic  nature  of  the  contract."  The  relation  existing 
between  the  parties  is  to  be  considered,  and  for  this  purpose  proof 
of  other  transactions  between  them  may  be  admitted  in  evidence." 
And  the  nature  of  the  transaction  may  be  such  as  to  admit  of  or 
even  require  a  wide  investigation  into  the  surrounding  and  ante- 
cedent circumstances.'*  While  a  voluntary  gift  or  conveyance  will 
not  necessarily  be  set  aside  because  made  to  a  donee  standing  in 
a  relation  of  trust  and  confidence  to  the  donor,  yet  a  transaction 
of  this  nature  is  viewed  by  courts  of  equity  with  suspicion  and 
scrutinized  with  extreme  vigilance.  To  sustain  such  a  transaction 
it  is  not  enough  that  no  fraud  appears  affirmatively,  but  the  pre- 
sumption is  against  the  propriety  of  the  transaction,  and  the 
burden  rests  on  the  party  claiming  under  it  to  show  that  it  was 
fair,  well  understood  by  the  donor  and  freely  entered  into  by  him, 
and  this  must  appear  by  evidence  in  addition  to  that  derived  from 
the  execution  of  the  instrument  conferring  the  gift."  To  prove 
the  falsity  of  a  representation  as  to  the  prior  profits  of  a  business, 
evidence  as  to  the  receipts  and  profits  while  the  business  was  being 
conducted  by  the  buyer  is  not  admissible."  Thus  it  has  been  held, 
where  a  charge  of  fraud  is  made  against  a  lessor  of  a  moving 
picture  theatre  for  misrepresentations  as  to  the  profits  made  by  a 

78.  Vernol    v.    Vernol,    (1875)    63  tion  as  to  the  assets,  etc.,  of  the  cor- 

N,  Y.  45;  People  v.  Stephens,  (1878)  poration). 

71  N.  Y.  527,  557.  77.  Weller  v.  Weller,    (Sup.   1887) 

74.  Hall  V.  Perkins,  (1829)  3  44  Hun  172,  7  State  Rep.  768,  af- 
Weod.   626,   631.  firmed   112  K.  Y.  655  mem.,  2  Silv. 

75.  James  r.  Work,  (1893)  70  App.  134,  19  N.  E.  433;  Case  v.  Case, 
Han  296,  64  SUte  Rep.  166,  24  K.  (Sup.  1888)  4»  Hun  83,  17  State 
Y.  8.   149.  Rep.   313,    1   N.   Y.   S.   714.     As  to 

76.  Townsend  v.  Felthousen,  (1898)  undue  influence  see  supra,  section 
156  N.  Y.  618,  61  N.  E.  279,  affirm-  121. 

ing  90  Hun  89,  70  State  Rep.  124,  78.  Van  Alen  v.  Trubenback,  (Sup. 

35  N.   Y.   S.   538    (fraud  in  sale  of      App.  T.  1916)  159  N.  Y.  S.  153. 
stock     consisting    of    misrepresenta- 

21 
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prior  lessee,  that  the  fact  that  the  plaintiff  conducted  the  theatre 
at  a  loss  is  not  admissible  to  show  the  falsity  of  the  representa- 
tions.'" Declarations  by  the  seller  that  the  business  had  been  con- 
ducted at  a  loss  are  admissible  and  may  be  sufficient  to  prove  the 
falsity  of  his  representation  that  the  business  had  been  conducted 
at  a  profit.**  Where  it  is  sought  to  base  a  charge  of  fraud  on  a 
buyer's  alleged  statement  of  his  financial  condition,  evidence  to 
^ow  why  a  demand  for  the  statement  was  made  may  be  admissible 
as  corroborative  evidence  of  the  testimony  that  the  statement  was 
in  fact  made."  Thus  where  the  charge  is  based  on  representations 
made  to  the  salesman  of  the  seller,  through  whom  the  sale  was 
made,  and  it  appears  that  there  had  been  a  long  course  of  dealings 
between  the  parties  without  any  statement  having  been  required 
by  the  seller,  evidence  that  the  seller  had  instructed  the  salesman 
not  to  sell  to  the  buyer  because  the  seller  had  reason  to  suspect  that 
the  buyer  was  no  longer  in  good  financial  condition  has  been  held 
admissible."  To  corroborate  the  testimony  of  a  witness  that  a 
certain  statement  as  to  financial  condition  was  in  fact  made, 
evidence  that  the  witness  at  the  time  made  a  memorandum  of  the 
alleged  statement  should,  it  has  been  held,  be  considered.** 

§  225.  Effect  of  Parol  Evidence  Bole. —  Though  the  contract  is 
in  writing,  evidence  of  oral  representations  is  admissible  to  prove 
fraud ;  such  evidence  in  no  way  violates  the  general  rule  excluding 
oral  evidence  to  vary  the  terms  of  written  contracts,**  and  the  fact 
that  the  contract  was  acknowledged  before  a  notary  does  not  alter 

79.  Rosenwasser  v.  Amusement  N.  Y.  244;  Adams  t.  Oillig,  (1010) 
Enterprises,  (Sup.  App.  T.  1914)  88  190  N.  Y.  314,  02  N.  E.  670,  affirming 
Misc.  57,  150  N.  Y.  S.  561.  As  re-  131  App.  Div.  404,  115  N.  Y.  S.  909; 
gards  representations  aa  to  the  past  Sandford  v.  Handy,  (Sup.  1840)  23 
profits  of  a  business  as  a  basis  for  Wend.  260;  Sharp  v.  New  York,  (Sup. 
a  charge  of  fraud,  aee  supra,  section  1863)  40  Barb.  256,  25  How.  Pr.  380; 
194.  Meyers  v.  Rosenback,  (City  Ct.  G.  T. 

80.  Butler  t.  Alter,  (Sup.  App.  T.  1898)  5  Misc.  337,  56  State  Rep.  498, 
1013)    139  N.  Y.  S.  882.  25  N.  Y.   S.   621;    Construction   Re- 

81.  Scheftel  v.  Hatch,  (Sup.  O.  T.  porter  Co.  t.  Crowninshield,  (Sup. 
1893)  70  Hun  597,  63  State  Rep.  666,  App.  T.  1896)  16  Misc.  381,  38  N. 
25  N.  Y.  S.  240.  Y.   S.   72;   Brown  v.  Morrill,    (Sup. 

82.  Scheftel  v.  Hatch,  (Sup.  O.  T.  App.  T.  1907)  55  Misc.  224,  105  N. 
1893)  70  Hun  607,  53  State  Rep.  665,  Y.  S.  191;  Marcus  Brown  Constr. 
25  N.  Y.  S.  240.  Co.  v.  Schlivdc,  (Sup.  App.  T.  1918) 

88.  Scheftel  v.  Hatch,   (Sup.  O.  T.  170  N.  Y.  S.  430;   Smith  v.  Harris, 

1893)    70   Hun   697,   53   State   Rep.  (Sup.  O.  T.  1887)   7  SUte  Rep.  470. 

655,  25  N.  Y.  S.  240.  But  see  Kreshover  v.  Berger,    (Sup. 

84.  Thomas   v.    Beebe,    (1862)    25  App.  T.  1009)   62  Misc.  613,  116  N. 
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the  rule."  This  is  also  true,  it  has  heen  held,  though  the  instru- 
ment expressly  states  that  it  contains  the  whole  contract,**  or  that 
no  verbal  agreements  affecting  the  validity  of  the  contract  are  to 
be  rec(^nized,"  or  even  recites  that  it  is  to  be  understood  that  the 
party  alleged  to  have  been  guilty  of  fraudulent  representation 
has  not  made  any  representation  for  the  purpose  of  inducing  the 
other  party  to  enter  into  the  contract."  Thus  where  proof  of  oral 
representations  made  at  the  time  of  executing  a  lease  is  offered, 
not  for  the  purpose  of  showing  that  the  lease  was  intended  to 
pass  something  which  by  its  terms  was  not  passed,  but  to  show 
what  would  have  passed  under  the  terms  used  if  the  representation 


Y.  S.  20,  affirmed  as  to  this  but 
reversed  on  other  grounds  136  App. 
Div.  27,  11»  N.  Y.  S.  737. 

8S.  Tannenbaum  v.  Schaffer,  (Sup. 
App.  T.  1910)    122  N.  Y.  S.  180. 

M.  Universal  Fashion  Co.  v.  Skin- 
ner, (Sup.  1892)  64  Hua  293,  4ft 
SUte  Rep.  633,  19  N.  Y.  S.  62. 

87.  Scarsdale  Pub.  Co.  v.  Carter, 
(Sup.  App.  T.  1909)  63  Misc.  271, 
116  N.  Y.  S.  731. 

88.  Bridger  v.  Goldsmith,  (1894) 
143  K.  Y.  424,  62  State  Rep.  435,  38 
K.  E.  456,  affirmii^  3  Misc.  635.  52 
State  Rep.  409,  23  K.  Y.  S.  9.  In 
this  case  O'Brien,  J.,  said  (143  N.  Y. 
427-428 ) :  "  The  question  now  is 
whether  it  can  be  given  the  ^ect 
claimed  for  it  by  the  learned  coun- 
sel for  the  defendant,  to  preclude  the 
plaintiff  from  alleging  fraud  in  the 
nl«  and  pursuing  in  the  courts  the 
remedies  which  the  law  gives  in  such 
cases.  It  cannot  operate  by  way  of 
eotoppel  for  the  obvious  reason  that 
the  statements  were  false  to  the  de- 
fendant's knowledge.  He  may,  in- 
deed, have  relied  upon  its  force  and 
efficacy  to  protect  him  from  the  con- 
sequences of  his  own  fraud,  bn4>  he 
certainly  could  not  have  relied  upon 
the  truth  of  any  statement  in  it.  A 
mere  device  of  the  guilty  party  to  a 
contract  intended  to  shield  himself 
from  the  results  of  his  owa  fraud, 
practiced  upon  the  other  party,  can- 
not well  be  elevated  to  the  dignity 
and  importance  of  an  equitable  estop- 
pel.     If   the   clause   has   any   effect 


whatever,  it  must  be  as  a  promise 
or  agreement  on  the  part  of  the 
plaintiff,  that  however  grossly  he 
may  have  been  deceived  and  de- 
frauded by  the  defendant,  he  would 
never  allege  it  against  the  transac- 
tion or  complain  of  it,  but  would 
forever  after  hold  his  peace.  It  is 
diflScult  to  conceive  that  such  a  clause 
could  ever  be  suggested  by  a  party  to 
a  contract,  unless  there  was  in  his 
own  mind  at  least  a  lingering  doubt 
as  to  the  honesty  and  integrity  of 
his  conduct.  I  assume  that  there  is 
no  authority  that  we  are  required  to 
follow  in  support  of  the  proposition 
that  a  party  who  has  perpetrated  a 
fraud  upon  his  neighbor  may,  never- 
theless, contract  with  him  in  the 
very  instrument  by  means  of  which 
it  was  perpetrated,  for  immunity 
against  its  consequences,  close  his 
mouth  from  complaining  of  it  and 
bind  him  never  to  seek  redress.  Pub- 
lic policy  and  morality  are  both 
ignored  if  such  an  agreement  can  be 
given  effect  in  a  court  of  justice. 
The  maxim  that  fraud  vitiates  every 
transaction  would  no  longer  be  the 
rule  but  the  exception.  It  could  be 
applied  then  only  in  such  cases  as 
the  guilty  party  neglected  to  pro- 
tect himself  from  his  fraud  by  means 
of  such  a  stipulation.  Such  a  prin- 
ciple would  in  a  short  time  break 
down  every  barrier  which  the  law 
has  erected  against  fraudulent 
dealing." 
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had  been  true,  it  is  not  subject  to  the  objection  that  a  written 
instrument  cannot  be  varied  by  oral  evidence."  And  the  same  is 
true  as  to  oral  representation  as  to  the  construction  and  condition 
of  the  premises.'"  The  fact  that  the  contract  is  reduced  to  writing, 
without  reference  to  any  oral  representations,  is  a  consideration 
in  favor  of  the  contention  that  no  representations  were  in  fact 
made."  And  where  the  contract  itself  contains  express  stipulations 
in  relation  to  the  subject  matter  of  the  alleged  false  representa- 
tions, or  expressly  provides  that  all  the  terms  or  representations 
made  prior  to  the  time  of  the  contract  are  embraced  therein,  this 
is  strong  evidence  that  no  representations  not  embraced  in  the 
contract  were  in  fact  made  or  relied  on;'*  and  where  a  contract 
for  the  sale  of  land  provided  that  the  land  was  to  be  subject  to  a 
state  of  facts  shown  on  a  certain  survey,  it  was  held  that  this 
indicated  an  intent  to  rely  on  the  survey  as  to  boundaries  and  all 
possible  encroachments,  and  is  inconsistent  with  a  claim  by  the 
purchaser  that  he  relied  on  representations  by  the  vendor  that  the 
buildings  did  not  encroach  on  the  adjoining  premises.''  Prior  to 
the  Insurance  Law  false  representations  made  in  an  application 
for  life  insurance  could  have  been  made  a  basis  for  a  charge  of 
fraud  on  the  part  of  the  insured,  whether  referred  to  or  incor- 
porated in  the  policy  or  not.  This  law,  however  (Insurance  Law, 
§  58;  27  McKinney's  Cons.  Laws,  p.  79),  provides  that  "  every 
policy  of  insurance  issued  or  delivered  within  the  state  on  or  after 
the  first  day  of  January,  nineteen  hundred  and  seven,  by  any  life 
insurance  corporation  doing  business  within  the  state  shall  contain 
the  entire  contract  between  the  parties  and  nothing  shall  be  incor- 
porated therein  by  reference  to  any  constitution,  by-laws,  rules, 
application  or  other  writings  unless  the  same  are  indorsed  upon  or 
attached  to  the  policy  when  issued ;  and  all  statements  purporting 
to  be  made  by  the  insured  shall  in  the  absence  of  fraud  be  deemed 
representations  and  not  warranties.  Any  waiver  of  the  provisions 
of  this  section  shall  be  void."  The  construction  given  to  this 
provision  is  that  unless  representations  in  the  application  for  the 

8«.  Sharp    v.    New    York,     (Sup.  92.  Elk  Realty  Co.  v.  Boyce,  (Sup. 

1863)  40  Barb.  256,  25  How.  Pr.  389.      App.  T.  1912)   76  Misc.  560,  135  N. 

90.  Meyers  v.  Rosenback,  (City  Ct.      Y.  S.  576. 

G.   T.   1893)    5   Misc.   337,  55   State  98.  Kreshover     v.     Berger,     (Snp. 

Rep.  498,  25  N.  Y.  S.  521.  1909)  135  App.  Div.  27,  119  N.  Y.  S. 

91.  Hottenroth  v.  Mickey,  (Sup.  737,  aflSrming  a»  to  this  but  revers- 
1917)  178  App.  Div.  742,  165  N.  Y.  ing  on  other  grounds  62  Misc.  27,  116 
S.  845.  N.  Y.  S.  20. 
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policy  are  incorporated  or  referred  to  in  the  p<dicy  they  cannot 
be  made  a  basis  of  a  charge  of  fraud  for  the  purpose  of  avoiding 
the  policy.** 

§  226.  Proof  of  Other  Transactioofl;  General  Bale.— The  quo 
animo  of  the  transaction  in  question  being  the  fact  to  be  arrived 
at,  it  is  competent  to  show  that  the  party  charged  with  the  fraud 
in  question  was  engaged  in  similar  frauds  at  or  about  the  same 
time.'*    And  where  it  is  sought  to  charge  a  principal  with  the 


94.  Archer  v.  Equitable  L.  Assur. 
Soc.,  (1916)  218  N.  Y.  18,  112  N.  E. 
433,  affirming  16»  App.  Div.  43,  164 
if.  Y.  S.  519;  Becker  v.  Colonial  L. 
Ins.  Co.,  (Sup.  1912)  153  App.  Div. 
3S2,  138  N.  Y.  S.  491,  affirming  75 
Misc.  213,  133  N.  Y.  S.  481 ;  Mees  v. 
Pittsburgh  L,  etc.,  Co.,  (Sup.  1915) 
169  App.  Div.  86,  154  N.  Y.  S.  660; 
Aaronson  v.  New  York  L.  Ins.  Co., 
(Sup.  App.  T.  1913)  81  Misc.  228, 
142  N.  Y.  S.  568;  Murphy  v.  Colonial 
L.  Ins.  Co.,  (Sup.  App.  T.  1914)  83 
Misc.  475,  145  N.  Y.  S.  196,  modified 
on  other  grounds  and  affirmed  163 
App.  Div.  875,  147  N.  Y.  S.  565; 
Oben  V.  Metropolitan  L.  Ins.  Co., 
(Sup.  App.  T.  1914)  85  Misc.  406, 
147   N.  Y.  S.  434. 

In  Archer  v.  Equitable  L.  Assur. 
Soc.,  (1916)  218  N.  Y.  18,  25,  112 
N.  E.  433,  Collins,  J.,  said:  "The 
section  is  remedial.  It  modifies  rules 
of  the  common  law.  The  law  is,  that 
in  determining  whether  or  not  a  stat- 
ute abrogates  or  modifies  a  rule  of 
the  common  law,  the  construction  of 
the  statute  must  be  strict;  when, 
ha«rever,  a  remedial  statute  does  re- 
pUtoe  in  whole  or  in  part  common- 
law  rules,  it  must  be  given  ait  appli- 
cation, liberal  and,  within  its  lan- 
guage, commensurate  with  its  purpose. 
In  the  requirements  that  the  policy 
should  contain  the  entire  contract 
and  that  '  all  statements  purporting 
to  be  made  by  the  insured  shall  in 
the  absence  of  fraud  be  deemed  repre- 
sentations and  not  warranties,'  the 
legislature  enacted,  through  impli- 
cmtion,  that  all  statements  made  by 
the  assured  shall  be  purported  by,  or 
made  to  appear  upon,  the  face  of  the 


policy.  The  section  enacts :  (a)  The 
policy,  that  is,  the  document,  shall 
contain  the  entire  contract;  (b)  noth- 
ing shall  be  incorporated  in  the  con- 
tract by  reference  to  another  writing 
or  document  not  indorsed  upon  or 
attached  to  the  policy  when  isgued; 
(c)  all  the  statements  made  by  the 
insured,  as  warranties  or  represen- 
tations, are  those  which  appear  upon 
the  face  of  the  policy;  (d)  all  state- 
ments, which  in  form  are  warranties, 
shall  in  the  absence  of  fraud  be 
deemed  representations  and  not  war- 
ranties; and  (e)  any  waiver  of  the 
provisions  of  this  section  shall  be 
void.  Whether  or  not  fraud  not  re- 
lating to  warranties  or  representa- 
tions as  defined  by  the  law  relating 
to  life  insurance,  and,  therefore,  not 
affected  by  the  section,  may  enter 
into  and  make  void  the  contract,  we 
do  not  consider." 

96.  Hall  V.  Naylor,  (1859)  18  N. 
Y.  588,  affirming  as  to  this  and  re- 
versing on  other  grounds  13  Super. 
Ct  71;  Miller  v.  Barber,  (Sup.  1876) 
66  N.  C.  558,  568;  Darling  v.  Klock, 
(Sup.  1898)  33  App.  Div.  270,  274, 
53  K.  Y.  S.  593;  Chisholm  v.  Eisen- 
huth,  (Sup.  1902)  69  App.  Div.  134; 
74  N.  Y.  S.  496;  Ettlinger  v.  Weil, 
(Sup.  1904)  94  App.  Div.  291,  87 
N.  Y.  S.  1049,  reversed  on  other 
grounds  184  N.  Y.  179,  77  N.  E.  31 ; 
Allison  v.  Matthieu,  (Sup.  1808)  3 
Johns.  235;  Cary  v.  Hotaling,  (Sup. 
1841)  1  Hill  311;  Slingerland  v.  Ben- 
nett, (Sup.  1875)  6  Thomp.  &.  C.  446, 
4  Hun  277 ;  Hersey  v.  Benedict,  (Sup. 
1878)  15  Hun  282;  Naugatuek  Cut- 
lery Co.  V.  Babcock,  (Sup.  1880)  22 
Hun  481;  Bruen  v.  Bruen,  (Chan.  Ct. 
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fraud  of  his  agent,  proof  of  other  frauds  of  such  agent  while 
acting  for  his  principal  may  be  admitted  for  this  purpose."  It  is 
of  no  consequence,  it  has  been  held,  whether  the  similar  fraud  was 
successful  or  not,  as  the  same  principle  on  which  the  evidence  of 
contemporaneous  fraud  is  admitted,  as  bearing  on  the  intent  of 
the  party  in  committing  the  fraud  principally  in  question,  would 
lead  to  the  admission  of  an  attempt  to  commit  a  similar  fraud, 
at  about  the  same  time,  by  similar  means,  whether  successful  or 
not."  Most  cases,  however,  refuse  to  extend  the  rule  to  other 
attempts  to  defraud  which  were  unsuccessful.'*  As  said  by  Dwight, 
P.  J.,  in  this  connection :  ' '  The  rule  which  admits  evidence  of  one 
fraud  to  prove  another  is  at  best  so  exceptional  in  its  character 
that,  although  well  established,  it  will  not  be  extended  beyond  the 
limits  already  assigned  to  it.""*  In  application  of  the  general 
nile,  it  is  well  established  that  for  the  purpose  of  avoiding  a  sale 
on  credit  on  the  ground  of  fraudulent  representations  by  the  buyer 
as  to  liis  financial  condition  or  because  the  purchase  was  made  with 
no  intent  to  pay  for  the  goods,  evidence  of  similar  fraudulent 
purchases  at  or  about  the  time  of  the  purchase  in  question  is 
admissible.^ 


1845)  4  Edw.  Ch.  640;  French  v. 
White,  (Super.  Ct.  1856)  12  Super.  Ct. 
254;  Lalor  v.  Fisher,  (Super.  Ct.  1864) 
25  Super.  Ct.  669;  Ryle  v.  Brown, 
(Super.  Ct.  1884)  50  Super.  Ct.  174, 
affirmed  101  N.  Y.  684  mem.;  Sim- 
mons V.  Fay,  (Com.  PI.  1850)  1  E.  D. 
Smith  107;  Meyer  v.  Goedel,  (Sup. 
G.  T.  1865)  31  How.  Pr.  456;  Fay  v. 
Lynch,  (Sup.  G.  T.  1883)  17  Wkly. 
Dig.  348,  affirmed  101  N.  Y.  643 
mem.;  Paterson  Second  Nat.  Bank  v. 
Dix,  (App.  1S85)  23  Wkly.  Dig.  367. 
See  also  Amsden  v.  Manchester, 
(Sup.  1862)  40  Barb.  158. 

96.  Chisholm  v.  Eisenhuth,  (Sup. 
1902)  6»  App.  Div.  134,  74  N.  Y.  S. 
496. 

97.  Hersey  v.  Benedict,  (Sup. 
1878)    15  Hun  282. 

98.  Darling  v.  Klock,  (Sup.  1898) 
33  App.  Div.  270,  53  N.  Y.  S.  593, 
affirmed  165  N.  Y.  623  mem.,  59  N.  E. 
1121;  Wheeler,  etc.,  Mfg.  Co.  v. 
Keelcr,  (Sup.  1802)  65  Hun  508,  511, 
48  .State  Rep.  184,  20  N.  Y.  S.  388. 
See  also  Hall  v.  Naylor,    (1859)   18 


N.  Y.  588;  Bach  v.  Tuch,  (Sup.  G.  T. 
1890)  32  State  Rep.  941,  942,  10 
N.  Y.  S.  884. 

99.  Wheeler,  etc,  Mfg.  Co.  v. 
Keeler,  (Sup.  1892)  65  Hun  508,  611, 
48  State  Rep.  184,  20  N.  Y.  S.  388. 

1.  Hall  V.  Naylor,  (Sup.  1859)  18 
N.  Y.  688,  affirming  as  to  this  but 
reversing  on  other  grounds  13  Super. 
Ct.  71;  Hennequin  v.  Naylor,  (1861) 
24  N.  Y.  139;  Hathorne  v.  Hodges, 
(1864)  28  N.  Y.  486;  Van  Kleek  v. 
Leroy,  (App.  1867)  4  Abb.  App.  Dec. 
479,  4  Abb.  Pr.  N.  8,  431,  4  Trans. 
App.  295;  Converse  v.  Sickles,  (Sup. 
1897)  16  App.  Div.  49,  44  N.  Y.  S. 
1080,  affirmed  161  N.  Y.  666  mem., 
57  N.  E.  1107;  Cary  v.  Hotailing, 
(Sup.  1841)  1  Hill  311;  Thurman  t. 
Mosher,  (Sup.  1874)  1  Hun  344,  3 
Thomp.  &  C.  583;  Hersey  v.  Benedict, 
(Sup.  1878)  15  Hun  282;  Naugatuck 
Cutlery  Co.  v.  Babcock,  (Sup.  1880) 
22  Hun  481 ;  Davenport  Glucose  Mfg. 
Co.  v.  Taussig,  (Sup.  1884)  31  Hun 
r>63,  5  Civ.  Pro.  69;  Sommer  v.  Op- 
penheim,    (Sup.    App.    T.    1897)     19 


Digitized  by  VjOOQIC 


H  227,  228] 


FRAUD 


327 


§  227.  Qualiflcationof  OeneralBnle  88  to  Proof  Of  Other  Tnmt- 
aotions. —  To  render  proof  of  other  transactions  admissible  they 
must  be  so  connected  in  point  of  time  and  so  similar  in  their  other 
relations,  that  the  same  motive  may  reasonably  be  imputed  to 
them  all.'  And  where  the  fraud  charged  against  an  insolvent 
buyer  was  an  intent  not  to  pay  for  the  goods,  evidence  of  a  false 
statement  of  his  financial  condition  made  to  a  bank  shortly  previous 
to  the  purchase,  for  the  purpose  of  securing  future  credits,  was 
held  properly  excluded  where  no  extension  of  credit  was  in  fact 
procured  or  applied  for  on  the  strength  of  such  statement.*  Proof 
of  the  other  transactions  is  to  be  considered  merely  as  evidence  of 
the  intent  of  the  party  charged  with  the  fraud  in  question  and  not 
as  mdei>endent  proof  of  fraud  unconnected  with  representations 
made  in  the  transaction  in  question.*  The  fraud  in  other  trans- 
actions must  be  proved  as  other  facts  are,  and  thereffore  hearsay 
evidence  is  not  admissible  for  such  purpose,"  and  the  evidence  of 
such  other  alleged  fraud  must  be  sufficient  to  show  that  a  fraud 
was  in  fact  committed  or  attempted.' 

§  228.  Qnestioiifl  of  Law  aod  Fact. —  Fraud  is  ordinarily  a 
question  of  fact  for  the  jury  or  the  court,  sitting  as  a  trier  of  fact, 
to  determine.'    And  it  is  said  that  "  questions  of  fraud,  above  all 


Misc.  605,  44  N.  T.  S.  396,  afflrming 
18  Misc.  736  mem.,  41  N.  Y.  S.  1132; 
Bliss  V.  Sickles,  (Sup.  G.  T.  1892) 
50  SUte  Rep.  139,  21  N.  Y.  S.  273, 
affirmed  142  N.  Y.  647,  59  State  Bep. 
168,  36  K.  E.  1064;  Ckradwin  T. 
Goldsmith,  (Super.  Ct.  1833)  49 
Super.  Ct.  101,  affirmed  99  K.  Y.  149, 
1  N.  E.  404. 

8w  Hall  V.  Naylor,  (1859)  18  N.  Y. 
588,  reversing  13  Super.  Ct.  71',  Hub- 
bell  V.  Meigs,  (Sup.  G.  T.  1870)  4 
Lans.  214,  224,  reversed  on  other 
groanda  50  N.  Y.  480.  See  also 
Smolowitz  V.  Orbaeh,   (Sup.  App.  T. 

1913)  141  N.  Y.  S.  527. 

S.  Wheeler,  etc.,  Mfg.  Co.  v.  Eeeler 

(Sup.    1892)    65   Hun  508,  48  State 

Rep.  184,  20  N.  Y.  8.  388. 

4.  Van   Kleeck  v.   Le  Roy,    (Sup. 

1862)    37  Barb.  544,  affirmed  4  Abb. 

App.  Dec.  479,  4  Abb.  Pr.  N.  S.  431, 

4     Trans.    App.     295;    Tburman    v. 

Mosher,    (Sup.    1874)    1   Hun  344  3 

Thomp.     &     C.     683;     Wincbell     v. 


Knickerbocker  Ice  Co.,  (Com.  PI. 
G.  T.  1891)  36  State  Rep.  730,  12 
N.  Y.  S.  928;  Whitmore  v.  Patter- 
son, (App.  1883)  16  Wkly.  Dig.  544. 
See  also  Bach  v.  Tuch,  (Sup.  G.  T. 
1890)  32  State  Rep.  941,  10  N.  Y.  S. 
884,  affirmed  on  other  grounds  126 
N.  Y.  53,  36  State  Rep.  363,  26  N.  E. 
1019;  Whitmore  v.  Patterson,  (Com. 
PI.  G.  T.  1879)  8  Wkly.  Dig.  452. 

6.  Stewart  v.  Potter,  (Com.  PI.  G. 
T.  1869)  37  How.  Pr.  68. 

6.  Meyer  v.  Cullen,  ( 1873)  54  N.  Y. 
302. 

7.  Salisbury  v.  Howe,  (1881)  87 
N.  Y.  128,  13  Wkly.  Dig.  448;  Town- 
send  V.  Felthousen,  (1898)  156  N.  Y. 
618,  51  K.  E.  279,  affirming  90  Hun 
89,  70  State  Rep.  124,  35  N.  Y.  S. 
538;  Gray  v.  Richmond  Bicycle  Co., 
( 1901 )  167  N.  Y.  348,  60  N.  E.  663, 
reversing  40  App.  Div.  506,  58  N.  Y. 
S.  182;  Darling  v.  Klock,  (Sup.  1898) 
33  App.  Div.  270.  53  N.  Y.  S.  593; 
Grockie  v.  Hirsfleld,   (Sup.  1900)   50 
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others,"  if  evidence  has  been  given  tending  to  prove  the  same, 
"  are  for  the  jury."*  Still  it  is  a  question  of  law  whether  the 
evidence  tends  in  any  respect  to  make  out  fraud,  and  if  fraud  is 
found  as  a  conclusion  of  fact,  where  there  is  no  evidence  tending 
to  such  conclusion,  it  is  the  duty  of  the  court  to  set  the  finding 
aside,'  and  if  there  is  no  evidence  legitimately  tending  to  prove  the 
alleged  fraud,  the  issue  is  properly  taken  from  the  jury.'"  As  said 
by  Johnson,  J.:  "  Fraud  is  a  question  of  fact  for  a  jury  where 
there  is  any  evidence  fairly  tending  to  establish  it.  But  whether 
the  evidence,  tends  to  establish  fraud,  or  not,  is  always  a  question 
of  law  for  the  court. ' '  '*  But  the  court  is  not  justified  in  taking 
the  issue  from  the  jury  merely  because  if  a  verdict  should  be 
rendered  finding  fraud  it  would  have  been  acting  within  its  dis- 
cretionary power  in  setting  it  aside  as  against  the  weight  of  the 
evidence."    It  is  sufficient  to  require  its  submission  to  the  jury 


App.  Div.  87,  63  N.  Y.  S.  365;  Hill 
V.  Chamberlain,  (Sup.  1901)  64  App.'. 
Div.  609,  71  N.  Y.  S.  639,  affirmed 
170  N.  Y.  .595  mem.,  63  N.  E.  1117; 
Roesale  v,  Lancaster,  (Sup.  1909) 
130  App.  Div.  1,  U4  N.  Y.  S.  387; 
Culver  V.  Avery,  (Sup.  1831)  7 
Wend.  380;  Taylor  v.  Tillotson,  (Ct. 
Err.  1836)  16  Wend.  494;  Weidner 
V.  Phillips,  (Sup.  G.  T.  1886)  39 
Hun  1,  reversed  on  other  grounds  114 
N.  Y.  458,  23  State  Rep.  762,  21  N. 
E.   1011;    Dunlop   v.   Wilken,    (Sup. 

1895)  87  Hun  618  mem.,  67  State 
Rep.  451,  33  N.  Y.  S.  807;  Hemen- 
way  V.  Keeler,  (Sup.  1895)  88  Hun 
405,  68  St.  Rep.  819,  34  N.  Y.  S.  808; 
Gage   V.    Peetsch,    (City   Ct.    G.    T. 

1896)  16  Misc.  291,  74  State  Rep. 
677,  38  N.  Y.  S.  124;  Hines  v.  John 
Hancock  Mut.  L.  Ins.  Co.,  (City  Ct. 
G.  T.  1900)  31  Misc.  809  mem.,  63 
N.  Y.  S.  973;  Kobro  v.  Schlomowitz, 
(Sup.  App.  T.  1904)  88  N.  Y.  S.  156; 
Schumaker  v.  Mather,  (Sup.  G.  T. 
1891)  38  State  Rep.  542,  14  N.  Y.  S. 
411,  affirmed  133  N.  Y.  590,  44  State 
Rep.  754,  30  N.  E.  755,  4  Silv.  App. 
224;  Abernethy  v.  Franklin,  (Sup. 
G.  T.  1877)   4  Wkly.  Dig.  328. 

8.  Gray  v.  Richmond  Bicycle  Co., 
(1901)  167  N.  Y.  348,  359,  60  N.  E. 
663;  Foote  v.  Leary,  (Sup.  1905) 
103  App.  Div.  547,  93  N.  Y.  S.  169. 


V-  9.  Gage  v.  Parker,  (Sup.  1857)  25 
Barb.  141;  Erwin  v.  Voorhees,  (Sup. 
1857)  26  Barb.  127;  Elk  Realty  Co. 
V.  Boyce,  (Sup.  App.  T.  1912)  76 
Misc.  560,  136  N.  Y.  S.  676. 

10.  Babcock  v.  Libbey,  (1880)  82 
N.  Y.  144,  affirming  17  Hun  131, 
which  affirmed  53  How.  Pr.  255; 
MacuUar  v.  McKinley,  (1885)  99 
N.  Y.  353,  2  N.  E.  9;  Robinson  v. 
Vaughn,  (Sup.  1900)  49  App.  Div. 
170,  63  N.  Y.  S.  197;  Bloomingdale 
V.  Southern  Nat.  Bank,  (Sup.  1901) 
63  App.  Div.  72,  71  N.  Y.  S.  306; 
Grosjean  V.  Galloway,  (Sup.  1903)  82 
App.  Div.  380,  81  N.  Y.  S.  871;  Less- 
ler  v.  De  Loynes,  (Sup.  1912)  150 
App.  Div.  868,  135  N.  Y.  S.  948, 
affirmed  on  rehearing  153  App.  Div. 
903,  138  N.  Y.  S.  503;  Erwin  v. 
Voorhees,  (Sup.  1857)  26  Barb.  127, 
130;  Prentiss  Tool,  etc.,  Co.  v. 
Schirmer,  (Sup.  G.  T.  1892)  45  State 
Rep.  20,  17  N.  Y.  S.  662,  affirmed 
136  N.  Y.  305,  49  State  Rep.  399,  32 
N.  E.  849;  Cook  v.  Berrott,  (Sup. 
G.  T.  1892)  50  State  Rep.  163,  21 
N.  Y.  S.  358;  Nelson  v.  Luling,  (Su- 
per. Ct.  G.  T.  1873)  36  Super.  Ct. 
544,  46  How.  Pr.  355. 

11.  Erwin  v.  Voorhees,  (Sup 
1857)  26  Barb.  127,  130. 

IS.  Foote  V.  Leary,  (Sup.  1905) 
103  App.  Div.  547,  93  N.  Y.  S.  169. 
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"  if  there  is  a  foundation  in  the  evidence  for  a  conclusion  either 
way  that  would  not  shock  the  sense  of  a  reasonable  man.""  It 
has  been  held,  where  the  relief  sought  is  by  way  of  rescission  and 
the  plaintiff  testifies  directly  as  to  the  making  of  the  false  repre- 
sentations by  the  defendant,  and  the  latter  when  examined  as  a 
witness  does  not  deny  that  he  made  them,  simply  replying  to  the 
question  whether  he  had  done  so  or  not,  that  he  had  not  to  his 
knowledge  done  so  and  that  he  was  not  sure  whether  he  had  made 
them  or  not,  that  it  is  proper  to  direct  a  verdict  for  the  plaintiff, 
as  a  finding  for  the  defendant  on  the  issue  whether  the  representa- 
tions were  made  or  not  would  have  been  clearly  against  the 
evidence.  In  such  a  case  it  is  the  testimony  of  the  plaintiff, 
corroborated  by  the  fact  that  the  defendant  was  examined  as  a 
witness  in  his  own  behalf  and  that  he  refuses  to  contradict  the 
plaintiff,  which  justifies  the  court  in  assuming  that  the  testimony 
which  the  defendant  refuses  to  contradict  is  true." 

§  229.  Quantum  of  Proof. —  Fraud  must  be  proved  affirma- 
tively, and  the  burden  of  doing  so  is  upon  the  party  alleging  it.** 


See  also  Ochs  v.  Woods,  (1917)  221 
N.  Y.  335,  117  N.  E.  305,  affirming 
160  App.  Div.  740,  146  N.  Y.  S.  4, 
nliicli  reverse<)  the  judgment  of  the 
trial  court  and  dismissed  the  com- 
plaint instead  of  directing  a  new 
trial;  Grockie  t.  Hirsfield,  (Sup. 
1900)  50  App.  Div.  87,  63  N.  Y.  S. 
365;  Hinea  v.  John  Hancock  Mut. 
L.  Ins.  Co.,  (City  Ct.  G.  T.  1900) 
31  Misc.  800  mem.,  63  N.  Y.  S.  073. 

13.  Gray  v  Richmond  Bicycle  Co., 
(1901)  167  K  Y.  348,  359.  60  N.  E. 
663,  reversing  40  App.  Div.  506,  68 
N.  y.  8.  182. 

14.  Lambert  v.  Elmendorf,  (Sup. 
1908)  124  App.  Div.  758,  109  N.  Y. 
8.  574. 

15.  Nichols  V.  Pinner,  (1858)  18 
N.  Y.  295,  300;  Wakeman  v.  Dalley, 
(1872)  51  N.  Y.  27;  Morris  v.  Tal- 
cott,  (1884)  96  N.  Y.  100,  107;  Mc- 
Intyre  v.  Buell,  (1892)  132  N.  Y. 
192,  43  Stat«  Rep.  715,  30  N.  E.  396; 
Kley  V.  Healy,  (1896)  149  N.  Y.  346, 
44  K.  E.  150;  Powell  v.  F.  C.  Linde 
Co.,  (Sup.  1901)  58  App.  Div.  261, 
68  K.  Y.  S.  1070,  affirmed  171  N.  Y. 
*75  mem.,  64  K.  E.  1125;  Stewart  v. 


Dunn,  (Sup.  1902)  77  App.  Div.  631, 
79  N.  Y.  S.  123;  Prahar  v.  Tousey, 
(Sup.  1904)  93  App.  Div.  607,  87 
N.  Y.  S.  845;  Carbonating  Appara- 
tus Co.  v.  Geary,  (Sup.  1907)  122 
App.  Div.  410,  106  N.  Y.  8.  768; 
Wilhelm  v.  Wood,  (Sup.  1912)  151 
App.  Div.  42,  135  N.  Y.  8.  930;  Hew- 
lett V.  Saratoga  Carlsbad  Spring 
Co.,  (Sup.  1895)  84  Hun  248,  65 
State  Rep.  843,  32  N.  Y.  S.  697; 
Mason  v.  Wheeler,  (Super.  Ct.  Eq.  T. 
1893)  2  Misc.  523,  24  N.  Y.  S.  879; 
Paxfltt  V.  Kings  County  Gas,  etc., 
Co.,  (Sup.  Sp.  T.  1895) -12  Misc.  278, 
67  State  Rep.  814,  33  N.  Y.  S.  1111; 
Brehm  v.  Gushal,  (Sup.  Sp.  T.  1900) 
31  Misc.  112,  64  N.  Y.  S.  927;  Bel- 
lettiere  v.  Lawlor,  (Sup.  App.  T. 
1905)  47  Misc.  161,  93  N.  Y.  S.  471; 
Jamestown  v.  Arter,  (Sup.  Sp.  T. 
1907)  55  Misc.  629,  106  N.  Y.  8. 
1027;  Creamer  v.  Peshkin,  (Sup. 
App.  T.  1913)  81  Misc.  167,  142  N. 
Y.  S.  333;  Dicken  v.  Cohen,  (Sup. 
App.  T.  1903)  84  N.  Y.  8.  189;  Can- 
dia  V.  Pescia,  (Sup.  App.  1.  1909) 
120  N.  Y.  S.  32;  St.  Dunstan  Soc.  v. 
Mendelson,   (Sup.  App.  T.  1909)   120 
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This  principle  is  expressed  in  the  maxim,  odiosa  et  inhonesta  non 
sunt  in  lege  praesumenda.^'  Where  the  evidence  is  as  consistent 
with  innocence  as  with  wrongdoing,  that  construction  must  be 
put  upon  it  which  will  exonerate  the  party  implicated  from  a 
dishonest  intent."  "A  party,"  says  Ruger,  Ch.  J.,  "  relying 
upon  the  establishment  of  a  cause  of  action,  or  a  right  to  a  remedy 
against  another,  based  upon  the  alleged  commission  of  a  fraud 
by  such  person,  must  show  affirmatively  facts  and  circumstances 
necessarily  tending  to  establish  a  probability  of  guilt,  in  order 
to  maintain  his  claim.  When  the  evidence  is  capable  of  an  inter- 
pretation which  makes  it  equally  as  consistent  with  the  innocence 
of  the  accused  party  as  with  that  of  his  guilt,  the  meaning  must 
be  ascribed  to  it  which  accords  with  his  innocence  rather  than 
that  which  imputes  to  him  a  criminal  intent. ' ' "  Appellate  courts 
in  reviewing  the  sufficiency  of  the  evidence  to  prove  the  charge 
of  fraud  have  made  various  statements  as  to  the  degree  of  proof 
required.  It  has  been  said  that  the  evidence  to  prove  fraud 
should  be  clear,"  or  direct  and  strong,**  to  authorize  the  repudia- 
tion of  a  contract  on  that  ground.  It  has  also  been  said  that  con- 
veyances of  real  estate  can  be  invalidated  only  by  evidence  "  clear 
and  convincing  beyond  reasonable  controversy." '*  It  is  not  neces- 
sary, however,  as  a  general  rule  to  prove  the  fraud  beyond  a  reason- 
able doubt  as  in  criminal  cases.**  "  Nothing  more  is  required,"  it 
is  said,  "  than  that  the  evidence  shall  be  sufficient  to  satisfy  the 


N.  Y.  S.  49;  Tannenbaum  v.  Schaffer, 
(Sup.  App.  T.  1910)  122  N.  Y.  S. 
180;  Nelson  v.  Luling,  (Super.  Ct. 
1873)  36  Super.  Ct.  544,  46  How.  Pr. 
355,  affirmed  62  N.  Y.  645;  Brown  v. 
Ashbough,  (Sup.  Sp.  T.  1870)  40 
How.  Pr.  226;  Jaffray  v.  Cunning- 
ham, (City  .Ct.  1884)  N.  Y.  Daily 
Reg.  April  17,  1884. 

K.  Nichols  T.  Pinner,  (1858)  18 
N.  Y.  296,  300. 

17.  AspellT.  Campbell,  (Sup.  1901) 
64  App.  Div.  393,  72  N.  Y.  S.  76. 
See  also  Mackellar  v.  Thompson, 
(Sup.  1907)  119  App.  Div.  36,  103 
N.  Y.  S.  853. 

18.  Morris  v.  Talcott^  (1884)  96 
N.  Y.  100,  107. 

19.  W.  N.  Hallock  Co.  v.  Haig, 
(Sup.  App.  T.  1916)  156  N.  Y.  S. 
353. 

20.  Nichols  V.   Pinner,    (1858)    18 


N.  Y.  295,  300;  Baird  v.  New  York, 
(1884)  96  N.  Y.  667,  reversing  18 
Wkly.  Dig.  39;  Hatch  v.  Spooner, 
(Sup.  G.  T.  1891)  37  State  Rep.  151, 
13  N.  Y.  S.  642. 

21.  Taylor  v.  Taylor,  (Sup.  G.  T. 
1890)  35  State  Rep.  622,  625,  13 
N.  Y.  S.  65,  affirmed  129  N.  Y.  623 
mem.,  29  N.  E.  1029.  See  also  La 
Tourett*  v.  La  Tourette,  (Sup.  1900) 
64  App.  Div.  137,  66  N.  Y.  S.  430, 
appeal  dismissed  167  N.  Y.  613,  60 
N.  E.  1115. 

82.  Sommer  v.  Oppenheim,  (Sup. 
App.  T.  1897)  19  Misc.  606,  44  N.  Y. 
S.  396,  affirming  18  Misc.  736  mem., 
41  N.  Y.  S.  1132;  Bienenstok  v.  Am- 
midown,  (Super.  Ct.  Tr.  T.  1894)  31 
Abb.  N.  Cas.  400,  59  State  Rep.  441, 
29  N.  Y.  S.  593,  affirming  11  Misc. 
76,  32  N.  Y.  S.  1138  mem. 
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conscience  of  a  common  man,  although  the  evidence  does  not 
amount  to  absolute  certainty.""  No  "presumption  of  inno- 
cence "  as  known  to  the  criminal  arises  in  favor  of  the  party 
charged  with  fraud.  This  presumption  has  no  proper  place  in  the 
trial  of  civil  actions.**  Fraud  may  be  proved  by  circumstantial 
evidence.*  "  The  motive,"  says  James,  J.,  "  with  which  an  act 
is  done  may  be,  and  often  is,  ascertained  and  determined  by 
inferences  drawn  from  the  proof  of  facts  and  circumstances  con- 
nected with  the  transaction  and  the  parties  to  it.  .  .  .  '  A  deduction 
of  fraud  may  be  made  not  only  from  deceptive  assertions  and 
false  representations,  but  from  facts,  incidents  and  circumstances; 
such  even  as  may  be  trivial  in  themselves,  but  in  a  given  case 
often  decisive  of  a  fraudulent  design.'  In  cases  where  there  is 
no  overt  act  of  fraud,  it  is  often  very  difficult  to  prove  a  dishonest 
purpose.  In  all  such  cases,  instead  of  proving  false  representa- 
tions or  other  fraudulent  practices,  resort  is  had  to  various  inci- 
dents and  circumstances  which  are  calculated  to  exhibit  the  hidden 
purposes  of  the  actor's  mind.""  If  the  finding  of  the  jury  or 
the  trial  court  sitting  as  a  trier  of  fact  upholding  the  charge  of 
fraud  is  clearly  against  the  weight  of  the  evidence,  an  appellate 
court  should  not  hesitate  to  set  it  aside." 

Pleading  Fraud  Generally 

§  230.  In  General. —  Ordinarily  fraud  as  a  defense  to  the 
enforcement  of  a  contract  must  be  pleaded ;  *•  but  where  the  action 
is  brought  on  an  oral  contract,  and  the  defendant  sets  up  as  a 

SSw  BieDenstdc       v.       Ammidown,  App.  Div.  703,  152  N.  Y.  S.  386;  6al- 

( Super.  Ct.  Tr.  T.  1894)  31  Abb.  N.  inger  v.   Taonenbaum,    (Sup.    1015) 

Cm.  400,  6»  State  Bep.  471,  2»  N.  T.  168  App.  Div.  888,  152  N.  Y.  S.  586; 

S.  503.  Hottenroth  v.  Mickey,    (Sup.    1017) 

24.  New  York  County  Kat  Bank  v.  178  App.  Div.  742,  165  N.  Y.  8.  845; 

Herrnuui,  (Sup.  1916)   173  App.  Div.  Roeenkranz  v.  Eagle  Sav.,  etc.,  Co., 

814,  160  N.  Y.  S.  422.    See  also  Kxaz  (Sap.  1017)    180  App.  Div.  388,  167 

V.  Doerr,    (1004)    180  N.  Y.  88,  01,  N.  Y.  S.  781;  Conlon  v.  Marsh,  (Sup. 

72  N.  E.  026.  1020)    190  App.  Div.  396,  180  N.  Y. 

U.  aark  V.  Baird,  (1853)  9  N.  T.  S.  204;  Hatch  v.  Spooner,  (Sup.  O.  T. 

183,  196,  1  Seld.  Kotes  187.  1891)  37  State  Rep.  151,  13  N.  Y.  S. 

26.  Hennequin-v.  Kaylor,  (1861)24  642.     See  also  Mackellar  v.  Thomp- 

.N.  Y.  139,  141.  8on,   (Sup.   1907)    119  App.  Div.  36, 

S7.  Apgar  v.  Connell,  (Sup.  1912)  103  K.  Y.  S.  853. 
150  App.  Div.  424,  134  N.  Y.  S.  1093;  28.  Midler  v.  Lese,   (Sup.  App.  T. 

Gilaey  v.  Lancaster,  (Sup.  1914)   164  1904)  45  Misc.  637,  01  N.  Y.  S.  148; 

App.    Div.   663,    160   N.   Y.   S.'  178;  Cohen  v.  Miller,  (Sup.  App.  T.  1904) 

Mecum  V.  Mooyer,    (Sup.   1915)    166  46  Misc.  106,  91  N.  Y.  S.  345;  Ault- 
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defense  thereto  a  subsequent  written  contract  relating  to  the  same 
subject  matter,  the  allegation  of  the  answer  will,  though  no  reply 
is  served,  be  deemed  denied,  and  the  plaintiff  is  entitled  to  prove 
fraud  in  avoidance  of  the  written  agreement.**  The  same  view 
has  been  taken  where  an  award  was  pleaded  in  defense  to  an 
action  on  an  insurance  policy,  and  the  insured  has  been  permitted 
to  attack  the  award  without  pleading  the  fraud.**  So  where  a 
release  is  pleaded  as  a  defense-  it  may  be  attacked  for  fraud  with- 
out fraud  being  pleaded.*^  The  facts  constituting  the  fraud, 
whether  pleaded  as  a  defense  or  as  ground  for  affirmative  relief, 
must  be  alleged;  that  is  to  say,  the  complaint  must  set  forth  the 
issuable  or  ultimate  facts  on  which  the  claim  of  fraud  is  predi- 
cated.** "  The  burden,"  says  Smith,  J.,  "  of  charging  as  well 
as  proving  fraud  is  on  the  party  alleging  it;  and  while  it  is  not 
necessary  or  proper  that  he  should  spread  out  in  his  pleading  the 
evidence  on  which  he  relies,  he  must  aver,  fully  and  explicitly,  the 
facts  constituting  the  alleged  fraud;  mere  conclusions  will  not 


man  v.  Hacker,  (Sup.  6.  T.  1891) 
38  SUte  Rep.  724,  14  N.  Y.  8.  744; 
Stafford  Pavement  Co.  v.  Monheimer, 
(Super.  1876)  41  Super.  Ct.  184. 

as.  Nesbit  v.  Jencks,  (Sup.  1903) 
81  App.  Div.  140,  80  N.  Y.  S.  1085. 

30.  Sullivan  v.  Traders'  Ins.  Ca, 
(1901)  169  N.  Y.  213,  62  N.  E.  146, 
reversing  45  App.  Div.  631  mem.,  61 
K.  Y.  S.  1149.  But  see  Townsend  t. 
Greenwich  Ins.  Co.,  (Sup.  Tr.  T. 
1902)  391  Misc.  87,  78  N.  Y.  S  890, 
aflSrmed  on  other  grounds  86  App. 
Div.  323,  33  N.  Y.  S.  909,  which  ia 
aflSrmed  178  N.  Y.  634  mem.,  71  N.  B. 
1140. 

31.  Jackson  v.  Brown,  (Sup.  1894) 
76  Hun  41,  59  State  Rep.  632,  27 
N.  Y.  S.  583.  See  also  Fleming*. 
Brooklyn  Heights  R.  Co.,  (Sup.  1904) 
95  App.  Div.  110,  88  N.  Y.  S.  732. 

8S.  Cohn  V.  Goldman,  (1870)  76 
N.  Y.  284,  reversing  43  Super.  Ct. 
436;  Wood  v.  Amory,  (1887)  105 
N.  Y.  278,  7  State  Rep.  372,  11  N.  E. 
636,  26  Wkly.  Dig.  298;  Knowles  v. 
New  York,  (1903)  176  N.  Y.  430,  68 
N.  E.  860,  afBrmtng  74  App.  Div.  632 
mem.,  77  N.  Y.  S.  1130,  which  af- 
firmed 37  Misc.  195,  75  N.  Y.  S.  189; 
New  York,  etc.,  Transp.  Co.  v.  Tyro- 


ler,  (Sup.  1898)  25  App.  Div.  161, 
48  N.  Y.  S.  1095;  Woolsey  v.  Sunder- 
land, (Sup.  1900)  47  App.  Div.  86, 
62  N.  Y.  S.  104;  Booth  v.  Dodge, 
(Sup.  1901)  60  App.  Div.  23,  6» 
N.  Y.  S.  673;  Eccardt  v.  Eisenhauer, 
(Sup.  1902).  74  App.  Div.  35,  77 
N.  Y.  S.  18;  Beadleston  v.  Furrer, 
(Sup.  1905)  102  App.  Div.  544.  92 
N.  Y.  S.  879;  Eranz  v.  Lewis,  (Sup. 
1906)  115  App.  Div.  106,  lOO  N.  Y. 
S.  674,  37  Civ.  Pro.  368;  McCormack 
V.  McCormack,  (Sup  1908)  127  App. 
Div.  406,  111  N.  Y.  S.  563;  Hull  v. 
Hull,  (Sup.  1916)  172  App.  Div.  287, 
158  N.  Y.  S.  743;  Meisel  v.  Central 
Trust  Co.,  (Sup.  1917)  179  App.  Div. 
795,  167  N.  Y.  S.  143,  affirmed  223 
N.  Y.  589  mem.,  119  N.  E.  1069; 
Steiner  v.  American  Alcohol  Co., 
(Sup.  1918)  181  App.  Div.  309,  168 
N.  Y.  S.  739;  Butler  v.  Veile,  (Sup. 
1864)  44  Barb.  166;  Reed  v.  Clark 
Cove  Guano  Co.,  (Sup.  1888)  47  Hun 
410,  14  State  Rep.  560;  Forker  v. 
Brown,  (Com.  PI.  G.  T.  1894)  10 
Misc.  161,  62  State  Rep.  480,  30  N.  Y. 
S.  827;  MacOinniss  v.  Amalgamated 
Copper  Co.,  (Sup.  Sp.  T.  1904)  45 
Misc.  106,  91  N.  Y.  S.  591 ;  Smith  v. 
Irvin,    (Sup.  Sp.  T.   1904)    45  Misc. 
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avail."**  There  is  no  hardship  in  this  rule,  because  the  party 
complaining  of  the  fraud  must  be  aware  of  the  means  by  which 
it  was  perpetrated.***  A  general  allegation,  therefore,  that  the 
executory  contract  sought  to  be  enforced  was  procured  by  means  of 
fraudulent  representations  and  other  fraudulent  and  unlawful 
practices,  is  insufficient,  as  it  is  nothing  more  than  an  empty  con- 
clusion of  law ;  **  and  in  a  suit  to  set  aside  a  deed  a  general  allega- 
tion that  the  grantee  procured  the  deed  by  * '  false  and  fraudulent 
representations  and  practices  ' '  is  insufficient.*  All  the  false  repre- 
sentations intended  to  be  relied  on  to  prove  the  fraud  should  be 
alleged.  The  same  reason  exists  for  requiring  all  the  facts  to  be 
pleaded  on  which  fraud  is  predicated  as  for  requiring  any.*^  And. 
where  a  specific  allegation  of  certain  false  representations  is  fol- 
lowed by  a  general  allegation  of  "  other  false  and  fraudulent 
representations,"  no  proof  of  any  but  those  specifically  alleged 
should  be  admitted,  for  if  by  adding  to  the  specific  facts  the 
formula  "  other  false  and  fraudulent  representations,"  the  scope 
of  admissible  evidence  could  be  enlarged,  the  general  rule  requir- 
ing the  facts  to  be  pleaded  would  be  of  no  effect.**  The  plaintiff 
is  not  required,  however,  to  set  out  every  statement  of  equivalent 
words.**  And  the  evidence  to  be  relied  on  for  proof  of  the  fraud 
need  not  be  stated,  it  being  sufficient  if  the  nature  of  the  charge 
is  apparent.*"  If  the  objection  that  the  pleading  alleges  conclusions 
of  law  merely  and  not  issuable  facts  is  not  taken  until  the  trial 
by  way  of  objection  to  evidence,  a  liberal  rule  of  construction  for 

262,  92  N.  Y.  S.   170,  affirmed   102  87.  Thurman     v.     Masher,     (Sup. 

App.    Div.   614,  92   N.   Y.   S.    1146;  1874)    1   Hun   344,   3   Thomp.   &.  C. 

Standard  Fashion  Co.  v.  Weinstock,  583;  Reed  v.  Clark  Cove  Guano  Co., 

(Sup.   App.  T.   1908)    111  N.  Y.  S.  (Sup.   1888)    47  Hun  410,  14  State 

513;   King  v.  Murphy,    (County  Ct.  Rep.  560. 

1914)   151  N.  Y.  S.  476;  Albany  Sav.  38.  Reed  v.  Clark  Cove  Guano  Co., 

Bank  v.  Kingsbury-Leahy  Ca,  (Sup.  (Sup.   1888)    47  Hun  410,  14  SUte 

Sp.  T.  1019)   178  K.  Y.  S.  195;  WeUe  Rep.   560. 

V.   Jewett,    (Sup.    Sp.    T.    1855)     11  3&  Updike   v.    Abel,    (Sup.    1871) 

How.  Pr.  242.  60  Barb.  15. 

S3.  Butler  v  Veile,  (Sup.  1864)  44  40.  Cantner    v.    Auerbach,     (Sup. 

Barb.   166,  167.  App.  T.  1807)  20  Misc.  281,  45  N.  Y. 

34.  Reed  v.  Clark  Cove  Guano  Co.,  S.  846,  affirming  20  Misc.  0,  44  N.  Y. 

(Sup.   1888)    47   Hun  410,   14  State  S.  601;  Smith  v.  Irvin,  (Sup.  Sp.  T. 

Rep.  560.  1904)  45  Misc.  262,  92  N.  Y.  S.  170, 

SS.  Ellis    V.    Heeler,    (Sup.    1908)  affirmed  102  App.  Div.  614  mem.,  92 

126  App.  Div.  343,  110  N.  Y.  S.  542.  N.  Y.  S.  1146. 

39,  Butler  v.  Veile,  (Sup.  1864)  44 
Barb.   1«6. 
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the  purpose  of  upholding  the  pleading  should  be  adopted.*^  It 
has  been  established  from  an  early  date,  where  a  recovery  of  dam- 
ages is  sought  against  a  seller  for  his  fraudulent  representations 
as  to  the  subject  matter  of  the  sale,  that  the  particulars  of  the  con- 
tract of  sale  need  not  be  set  out.** 

§  231.  Variance. —  The  proof  of  fraud  must  conform  to  the 
allegations."  If,  however,  the  representation  proved  is  the  same 
in  effect  as  that  alleged,  though  not  identical  in  language,  and  no 
prejudice  could  have  resulted  from  the  variance,  it  may  be  dis- 
regarded;** and  where  various  false  representations  are  alleged 
all  need  not  be  proved.**  Where  the  action  is  for  fraud,  it  cannot 
be  maintained,  without  amendment,  on  the  ground  of  mutual 
inistake ;  *•  or  on  contract,*'  as  where  the  action  is  in  tort  for  false 
representations  by  a  seller  and  recovery  without  amendment  is 
sought  on  a  breach  of  warranty,**  but  the  fact  that  the  complain- 


41.  Eppley  v.  Kennedy,  (1910)  198 
N.  Y.  348,  91  N.  E.  797,  reversing 
131  App.  Div.  1,  115  N.  Y.  S.  360. 

42.  Corwin  v.  Davison,  (Sup.  1828) 
9  Cow.  22;  Barney  v.  Dewey,  (Sup. 
1816)   13  Johns.  224. 

43.  Kirwin  v.  Malone,  (Sup.  1899) 
46  App.  Div.  93,  61  N.  Y.  8.  844; 
Absalon  v.  Sickinger,  (Sup.  1905) 
102  App.  Div.  383,  92  N.  Y.  S.  601 ; 
Reilly  v.  Haseltine  (Nos.  1,  2), 
(Sup.  1908)  127  App.  Div.  64,  111 
N.  Y.  S.  457 ;  Willoughby  v.  Fredonia 
Nat.  Bank,  (Sup.  1893)  68  Hun  275, 
52  Stat©  Rep.  387,  23  N.  Y.  S.  46; 
Kley  V.  Healy,  (Com.  PI.  G.  T.  1894) 
9  Misc.  93,  59  State  Rep.  692,  29 
N.  Y.  S.  3,  affirmed  149  N.  Y.  346,  44 
N.  E.  150;  Gray  v.  Palmer,  (Super. 
Ct.  1864)  25  Super.  Ct.  500,  affirmed 
41  N.  Y.  620  mem. 

44.  Goosler  v.  Lissburger,  (Sup.  G. 
T.  1884)  19  Wkly.  Dig.  291. 

45.  Yates  v.  Alden,  (Sup.  1863)  41 
Barb.  172;  Culliford  v.  Gadd,  (Super. 
Ct.  G.  T.  1892)  60  Super.  Ct.  343,  44 
State  Rep.  222,  17  N.  Y.  S.  457,  af- 
firmed 139  N.  Y.  618  mem.,  35  N.  E. 
205. 

46.  Dudley  v.  Scranton,  (1874)  57 
N.  Y.  424;  McMiehael  v.  Kilmer, 
(1879)  76  N.  Y.  36,  distinguishing 
Kemp  V.  Knickerbocker  Ice  Co., 
(1877)    69  N.  Y.  45. 


It  may  become  a  difficult  question 
to  discriminate  between  a  case  which 
is  the  result  of  innocent  misrepresen- 
tation and  upon  which  fraud  may  be 
predicated,  even  though  moral  turpi- 
tude be  not  present,  and  a  case  where 
by  reason  of  a  mistaken  understand- 
ing of  the  premises  both  parties  are 
misled  and  both  act  under  a  mutual 
misapprehension.  Under  such  cir- 
cumstances the  pleading  is  not  the 
subject  of  attack  which  avers  both 
the  fraud  and  the  mistake.  Against 
such  a  pleading  the  party  may  be 
protected  by  requiring  the  pleader  to 
elect  upon  the  trial  of  the  case  upon 
which  ground  he  proposes  to  &tand. 
L.  D.  Garret  Co.  v.  Astor,  (1902)  67 
App.  Div.  595,  73  N.  Y.  S.  966. 

47.  De  Graw  v.  Elmore,  (1872)  50 
N.  Y.  1;  Vandervort  v.  Mink,  (Sup. 
1906)  113  App.  Div.  601,  98  N.  Y.  S. 
772;  Barbrick  v.  Carrero,  (Sup.  1918) 
184  App.  Div.  160,  171  N.  Y.  S.  447; 
Hagenaers  v.  Caballero,  (Sup.  1919) 
188  App.  Div.  643,  177  N.  Y.  S.  313; 
Lustenberger  v.  Lustenberger,  (Sup. 
App.  T.  1912)  139  N.  Y.  S.  428. 

48.  Ross  V.  Mather,  (1872)  51 
N.  Y.  108,  reversing  47  Barb.  582; 
Vandervort  V.  Mink,  (Sup.  1906)  113 
App.  Div.  SOI,  98  N.  Y.  S.  772;  Edick 
T.  Crim,  (Sup.  1851)  10  Barb.  445; 
Cowan  V.  Ganung,  (County  Ct.  1908) 


Digitized  by  VjOOQIC 


S  231]  FRAUD  335 

ant  alleges  that  the  warranty  was  "  fraudulently  "  made  does  not 
necessarily  show  that  the  action  is  founded  in  tort  as  for  fraud 
rather  than  on  the  warranty,  so  as  to  preclude  a  recovery  as  for 
breach  of  warranty ;  **  and  where  the  complaint  is  in  tort  for  money 
alleged  to  have  been  obtained  by  fraud  no  recovery  can  be  had 
on  contract  as  for  a  loan.°<*  If  the  action  is  based  on  fraud  a  recov- 
ery cannot  be  had  even  on  the  ground  of  undue  influence,  which  is 
sometimes  referred  to  as  a  q>eeies  of  fraud." 

58  MiBc.  141,  110  N.  Y.  S.  470.    See  SO.  LnsteDberger   v.    Ltutenberger, 

also  Springstead  t.  Lawson,  (Snp.  O.  (Sup.  App.  T.   1912)    133  N.  Y.  S. 

T.  1862)    14  Abb.  Pr.  328,  23  How.  428. 

Pr.  302.  61.  Absalon    y.    Sickinger,     (Sup. 

48.  Conaughty   v.   Nichols,    (1870)  1905)  102  App.  Div.  383,  92  N.  Y.  S. 

42  K.  Y.   83;   Bosworth  v.  Higgrins,  601.     See  supra,  section  121  et  seq., 

(Snp.  G.  T.  18S0)   4  Silv.  Sup.  203,  as  to  undue  influence  generally. 
26  State  Rep.  474,  affirming  54  Hun 
635  mem.,  7  N.  Y.  S.  210. 
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Introductory 
§  232.  Definition. —  The  difficulty  of  framing  a  complete  and 
accurate  definition  of  what  constitutes  a  consideration  to  support 
a  contract  is  recognized.  Various  definitions  have  been  given,  how- 
ever, by  the  courts  and  law  writers,  leaving  out  of  contemplation 
the  source  or  the  person  from  or  to  whom  it  moves.'  In  this  aspect 
a  consideration  has  been  defined  as  "  a  thing  of  some  benefit  or 
legal  possibility  of  benefit  to  the  promisor,  or  e  thing  of  some 
prejudice  or  legal  possibility  of  prejudice  to  the  promisee ; "  *  "  any- 
thing  that  may  be  detrimental  to  the  promisee  or  beneficial  to  the 
promisor  in  legal  estimation. ' '  *  Again,  it  is  said  by  Morschauser, 
J.:  "A  consideration  has  been  well  defined  as  consisting  of  '  any 
act  of  the  plaintiff  from  which  the  defendant  or  a  stranger  derives 
a  benefit  or  advantage,  or  any  labor,  detriment,  or  inconvenience 
sustained  by  the  plaintiff,  however  small  the  detriment  or  incon- 
venience may  be,  if  such  act  is  performed  or  inconvenience  suffered 
by  the  plaintiff  with  the  consent,  express  or  implied,  of  the  defend- 
ant.' "*  A  consideration  may  consist  of  "  some  right,  interest, 
profit  or  benefit  accruing  to  one  party,  or  some  forbearance,  detri- 
ment, loss  or  responsibility  given,  suffered  or  undertaken  by  the 
other."*  On  the  other  hand,  to  create  a  legal  consideration  which 
will  support  a  promise,  it  is  said  that  there  must  be  "at  least 

1.  Se«   Hamer  v.   Sidway,    (1891)  3.  Freeman  v.  Freeman,  (1870)  43 

124  N.   Y.   538,  547,  36  State   Rep.  N.  Y.  34,  39,  per  Grover,  J. 

888,  27  N.  E.  256,  for  various  defini-  4.  OriflSn  v.  Griffin,    (Sup.  Sp.  T. 

tions  of  consideration  given  by  law  1912)   77  Mi«c.  488,  472,  137  N.  Y. 

writers  \diich  are  referred  to  by  the  S.  3. 

eonrt.  6.  St.    Mark's     Church    v.     Teed, 

As  to  the  parties  to  or  the  source  (1890)   120  K  Y.  683,  586,  31  State 

of  the  consideration  see  infra,  section  Rep.  908,  24  N.  'B.   1014.     See  also 

254  et  seq.  Union  Bank  y.  Sullivan,   (1915)  214 

1  Ridgway    v.    Grace,    (Com.    PI.  N.  Y.  332,  339,  108  N.  E.  558  (quot- 

G.  T.    1893)    2    Misc.    293,   294,   60  ing    the    above    statement    with    ap- 

State  Rep.  326,  21  N.  Y.  S.  934,  per  proval). 
Pryor,  J. 
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some  benefit  conferred  upon  the  one  party,  or  some  injury  or  incon- 
venience sustained  by  the  other. ' ' ' 

The  question  of  consideration  arises,  in  the  application  of  general 
principles  of  law,  in  many  connections  not  appropriate  to  a 
treatise  on  the  law  of  contracts.  For  instance,  under  the  law 
merchant  and  general  principles  of  equity  special  protection  is 
often  given  persons  who  occupy  the  position  of  bona  fide  pur- 
chasers for  value.  Again,  transfers  and  conveyances  of  property, 
though  valid  between  the  parties,  may  be  attacked  as  voluntary 
and  for  such  reason  in  fraud  of  the  creditors  of  the  donor  or 
grantor,  and  this  also  brings  up  the  question  of  what  constitutes 
a  valuable  consideration.  Yet  again,  courts  of  equity  may  be  called 
for  relief  under  circumstances  which  require  that  the  rights  to 
be  enforced  be  based  on  a  meritorious  or  valuable  consideration. 

§  233.  Executed  Transactions  Generally. —  The  necessity  for  a 
consideration  is  applied  only  to  an  executory  agreement  and  not 
to  an  executed  one ;'  and  if  a  promise,  though  in  the  first  instance 
not  supported  by  a  consideration,  is  performed  by  the  promisor, 
it  is  binding  on  him,  and  his  rights  are  in  no  way  affected  by 
the  fact  that  the  performance  of  the  promise  could  not  have  been 
enforced.'  For  illustration:  A  may  give  B  his  promissory  note 
without  consideration.  As  long  as  it  remains  in  the  hands  of  B, 
A  may  interpose  the  defense  that  it  was  given  without  considera- 
tion. But  as  soon  as  A  executes  his  promise  to  B  by  paying  the 
note,  his  promise  becomes  executed  and  he  cannot  recover  back 
the  money  so  paid.'  And  it  has  been  held  that  though  an  agree- 
ment by  a  lessor  to  a  reduction  of  the  rent  reserved  must  be  based 
on  a  consideration  to  be  enforceable  in  so  far  as  it  is  executory, 
yet  where  the  agreement  is  carried  out  and  the  reduced  amount 
is  received  in  full  satisfaction  for  the  rent  as  it  accrues,  and 
receipts  in  full  are  given,  this  is  binding  on  the  lessor  and  he 
cannot  recover  the  additional  rent  for  the  period  so  covered.** 

e.  Hamlin     v.     Wheelock,      (Sup.  ing  156  App.  Div.  d44,  141  N.  T.  S. 

1886)  42  Hun  630,  4  State  Rep.  476,  1065. 

25  Wkly.  Dig.  285.  8.  Oregon  Pac.  R.  Co.  v.  Fbrrert, 

7.  Oregon  Pac.  R.  Co.  v.  Forrest,  (1891)    128  N.  Y.  83,  90,  38  State 

(1891)    128  N.  Y.  83,  38  State  Rep.  Rep.  837,  28  N.  E.  137;  Lamport  v. 

837,  28  N.  E.  137;  Collier  v.  Miller,  Beeman,   (Sup.  1861)    34  Barb.  239. 

(1893)   137  N.  Y.  332,  339,  50  State  9.  McKenzie   v.   Harrison,    (1890) 

Rep.   784,   33   N.    E.   374;    Hammer-  120  N.   Y.  260.  264,   30  State  Rep. 

stein  v.  Equitable  Trust  Co.,   (1913)  934,  24  N.  E.  458. 

209  N.  Y.  429,  103  N.  E.  706,  affirm-  10.  McKenzie   v.    Harrison,    (App. 


Digitized  by  VjOOQIC 


I  2341  CONSIDEBATION  343 

A  gift  is  not  an  executory  contract,  and  to  be  effectual  between 
the  parties  need  not  be  supported  by  any  consideration  whatso- 
ever, and  this  is  true  as  to  a  transfer  or  assignment  of  a  chose 
in  action  as  a  gift.*^  A  grant  of  a  leasehold  estate  without  any 
reservation  of  rent  or  other  consideration  in  fact  has  been  held 
valid,  though  an  executory  agreement  to  grant  such  a  lease  would 
not  be  enforceable  unless  supported  by  a  consideration."  Natural 
love  and  affection,  though  insu£Bcient  to  support  an  executory  con- 
tract, is  at  common  law  sufficient  to  sustain  a  conveyance  by  way 
of  a  covenant  to  stand  seized."  An  indebtedness  owing  by  a 
donee  to  the  donor  may  be  the  subject  of  a  gift  and  may  be 
forgiven  by  way  of  a  gift  without  consideration  or  release  under 
seal.^*  It  has  also  been  established  from  an  early  date  that  an 
executed  conveyance  in  trust  is  enforceable  at  the  suit  of  the 
beneficiary,  whether  he  is  a  volunteer  or  not."  To  prevent  a  gift 
or  conveyance  from  being  fraudulent  as  to  the  existing  creditors 
of  a  donor  or  grantor,  who  was  at  the  time  insolvent,  there  must, 
of  course,  be  a  valuable  consideration,  though  the  consideration 
if  of  value  as  distinguished  from  a  good  consideration  need  not 
be  an  adequate  one.  This  rule  has  been  established  from  an  early 
date.**  And  to  enable  one  to  claim  protection  against  secret 
equities,  etc.,  as  a  bona  fide  purchaser  for  value,  a  valuable  as 
distinguished  from  a  good  consideration  is  required.*' 

§  234.  Bargain  and  Sale  Deed.— Under  the  technical  rules  of 
the  common  law  a  deed  of  bargain  and  sale  required  a  consid- 

1890)    120  N.  Y.  260,  30  State  Rep.  Beacon  Lith.  Co.,    (Com.   PI.   G.  T. 

934,  24  X.  E.  458.  1896)    13  Misc.    122,  68  State   Bep. 

11.  Doucet  V.  MaBsachusettg  Bond-  108,   34    N.    T.    S.    124.      See   alio 

ing,  etc.  Ins.  Co.,   (Sup.   1917)    180  Hayne    v.    Sealy,     (Sup.    1902)    71 

App.  Div.  699,  167  N.  Y.  S.  892.  App.    Div.   418,    76   N.    Y.   S.    907; 

IS.  Drew  v.  Buck,  (Sup.  1877)  12  Knit  Goods  Exch.  v.  Kresoff,   (Sup. 

Hun  267.  App.   T.    1918)    102  Misc.   166,   168 

13.  See   infra,   secti<Hi,  337,   as  to  N.  Y.  S.  634. 

natural  love  and  affection  as  a  con-  16.  Bunn  v.  Wlnthrop,   (Chan.  Ct. 

sideration  generally.  1816)   1  Johns.  Ch.  329,  337. 

14.  Gray  v.  Barton,  (1873)  66  N.  1«.  Seward  v.  Jackson,  (Ct.  Err. 
y.  68;  Ferry  v.  Stephens,  (1876)  66  1826)  8  Cow.  406,  reversing  6  Cow. 
N.    Y.    321,   affirming   6    Hun    109;  67. 

Larkin   v.    Harden  brook,    (1882)    90  17.  See   infra,   section    295,   as   to 

X.  Y.   333;    McKenzie  v.   Harrison,  whether    a    pre-existing    debt    is    a 

(1890)   120  K.  Y.  260,  266,  30  State  sufficient   consideration   to   afford   a 

Bep.  934,  24  N.  E.  468;  Zindler  v.  person  protection  as  a  purchaser  for 

lievitt,    (Sup.    1909)    132   App.   Div.  value. 
397,  116  N.  Y.   S.  726;   Romaine  v. 
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eration  of  some  pecuniary  value;  otherwise  it  was  inoperative." 
A  consideration,  however,  of  the  slightest  possible  value  is  deemed 
sufficient,^^  such  as  the  nominal  consideration  of  one  dollar.**  It 
may  also  consist  of  the  executory  promise  of  the  grant«e,^  such 
as  an  agreement  by  him  to  support  the  grantor,^  or  to  pay  a 


18.  Corwin  t.  Corwin,  (1852)  0 
N.  Y.  342,  affirming  as  to  this  but 
reversing  on  other  grounds  9  Barb. 
219;  Wood  v.  Chapin,  (1856)  13  N. 
y.  509;  Turner  v.  Howard,  (Sup. 
1896)  10  App.  Div.  655,  42  N.  Y.  S. 
335;  Jackson  y.  Florence,  (Sup. 
1819)  16  Johns.  47;  Jackson  v. 
Sebring,  (Ct.  Err.  1819)  16  Johns. 
516;  Jackson  v.  Cadwell,  (Sup. 
1824)  1  Cow.  622;  Jackson  y. 
Belancey,  (Sup.  1825)  4  Cow.  427; 
Jackson  y.  Pike,  (Sup.  1828)  9 
Cow.  69 ;  Sogers  y.  Eagle  F.  Ins.  Co., 
(Ct.  Err.  1832)  9  Wend.  611; 
Schott  y.  Burton,  (Sup.  1852)  13 
Barb.  173;  Spalding  y.  Hallenbeck, 
(Sup.  1859)  30  Barb.  292;  Willis  y. 
AlbertBon,  (Sup.  Sp.  T.  1888)  20 
Abb.  N.  Cae.  263. 

In  Wood  V.  Chapin,  (1856)  13  N. 
Y.  509,  517,  Denio,  C.  J.,  says:  "  If 
the  deed  had  any  operation,  it  was 
by  way  of  bargain  and  sale,  under 
the  statute  of  uses.  No  livery  of 
seizin  ie  pretended  to  have  been 
given,  and  there  was  no  such  rela- 
tionship between  the  parties  as  is 
necessary  to  support  a  covenant  to 
stand  seized.  A  bargain  and  sale, 
before  the  statute  of  uses,  rested  on 
the  goodness  of  the  consideration, 
and  hence  it  was  that  a  considera- 
tion became  the  great  point  upon 
which  deeds  of  conveyance  turned, 
which  were  invented  after  the  stat- 
ute in  order  to  raise  and  convey 
Uses.  ...  It  is  perfectly  well  settled 
in  this  state  that,  to  constitute  a 
good  conveyance  by  way  of  bargain 
and  sale,  there  must  be  a  valuable 
consideration  expressed  in  the  deed 
or  proved  independently  of  it.  If 
one  is  expressed,  no  ^roof  of  its 
actual  payment  need  be  given,  and 
it  cannot  be  controverted  by  evi- 
dence, and  it  is  sufficient,  though  the 


amount  be  merely  nominal.  ...  It 
is  no  doubt  true  that  the  insertion 
of  a  consideration  has  become  a  mere 
ceremonial  observance.  It  is,  how- 
ever, a  form  required  by  law,  where 
there  is  no  evidence  of  an  actual  con- 
sideration, and  we  have  no  more 
right  to  dispense  with  it  than  with 
any  other  legal  requirement.  I  am 
of  opinion,  therefore,  that  the  deed 
was  void  for  the  want  of  a  con- 
sideration. It  was  executed  before 
the  enactment  of  the  Revised  Stat- 
utes, and  we  are  not  therefore  called 
upon  to  consider  the  effect  of  the 
provision  which  the  legislature  has 
made  respecting  grants  of  freehold 
esUtes.     1  R.  S.  738,  if  136,  137." 

In  Rnss  v.  Maxwell,  (Sup.  1904) 
94  App.  Div.  107,  87  N.  Y.  S.  1077, 
it  is  said  that  a  deed  by  a  father 
to  his  child  does  not  require  any 
pecimiary  consideration  to  support 
it,  but  the  case  does  not  show  the 
character  of  the  deed  nor  whether  it 
recited  a  consideration  or  not.  See 
also  Booth  v.  Fordham,  (Sup.  1912) 
73  App.  Div.  109,  76  N.  Y.  S.  664. 

19.  Turner  v.  Howard,  (Sup. 
1896)  10  App.  Div.  555,  42  N.  Y.  S. 
335;  Jackson  v.  Pike,  (Sup.  1828)  9 
Cow.  69 ;  Rogers  v.  Eagle  F.  Ins.  Co., 
(Ct.  Err.  1832)  9  Wend.  611,  617. 

SO.  Meakings  v.  Cromwell,  (Super. 
Ct.  1849)  4  Super,  a.  512,  8  N.  Y. 
Leg.  Obs.  140,  affirmed  5  N.  Y.  136, 
10  N.  Y.  Leg.  Obs.  201. 

21.  Jackson  v.  Pike,  (Sup.  1828) 
9  Cow.  69;  Rogers  v.  Eagle  F.  Ins. 
Co.,  (Ct.  Err.  1832)  9  Wend.  611; 
Spalding  y.  Hallenbeck,  (Sup.  1859) 
30  Barb.  292,  affirmed  35  N.  Y.  204, 
206. 

S8.  Spalding  v.  Hallenbeck,  (Sup. 
1859)  30  Barb.  292,  affirmed  35  N". 
Y.  204,  206;  Edwards  v  Meader. 
(Sup.    O.    T.    1890)    33    State    Rep. 
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certain  amount  as  rent  for  the  premises  for  a  limited  time.**  Where 
the  deed  contains  promises  on  the  part  of  the  grantee  it  is  not 
necessary  that  it  be  signed  by  him;  his  acceptance  thereof  ren- 
ders stipnlations  on  his  part  binding  on  him.**  But  a  deed  on 
condition  merely  that  the  grantee  pay  money  or  do  some  other 
act,  without  an  agreement  by  the  grantee  so  to  pay  or  to  do  the 
act,  has  been  held  inoperative  as  a  deed  of  bargain  and  sale.*^  It 
is  also  held  that  a  pre-existing  debt  is  a  sufficient  consideration.** 
Where  a  merely,  nominal  consideration  is  inserted  in  the  deed 
for  the  purpose  of  supporting  it,  proof  of  the  nonpayment  of  the 
consideration  will  not  destroy  the  deed,"  and  at  an  early  date 
the  same  effect  was  given  to  a  recital  of  "  value  received  "  as 
the  consideration.**  In  other  words,  the  recital  of  a  consideration 
is  conclusive  as  to  the  fact  that  there  was  a  sufficient  considera- 
tion.** The  fact  that  land  in  the  hands  of  the  grantee  will  be 
subject  to  taxation  by  the  grantor,  a  municipality,  does  not  con- 
stitute a  valuable  consideration  for  the  conveyance,  so  as  to  take 
it  out  of  the  constitutional  provision  prohibiting  voluntary  con- 
veyances by  municipalities  of  any  of  their  property  for  private 
use,-**  and  it  is  further  held  where  the  grantee  was  a  charitable 
corporation,  that  the  fact  that  in  discharging  the  duties  assumed 


126,  II  N.  Y.  S.  285.  See  also  Roae- 
rear  v.  Sullivan,  (Sup.  1900)  47 
App.  Div.  421,  423,  62  N.  Y.  S.  447. 

55.  Rogers  v.  E^le  F.  Ins.  Co., 
(Ct  Err.  1832)  9  Wend.  611. 

SC  Rogers  v.  Eagle  F.  Ins.  Co., 
(Ct.  Err.  1832)  9  Wend.  611; 
Spalding  v.  Hallenbeck,  (Sup.  1859) 
30  Barb.  292,  affirmed  35  N.  Y.  204, 
206. 

56.  Jackson  v.  Florence,  (Sup. 
1819)  16  Johns.  47;  Jackson  v. 
Delancey,    (Sup.   1825)    4  Cow.  427. 

In  the  early  case  of  Jackson  v. 
Florence,  (Sup.  1819)  16  Johns.  47, 
vhidi  involved  a  deed  conditioned 
on  the  support  of  the  grantor  by  the 
grantee,  there  was  no  agreement  by 
the  grantee  to  furnish  the  support, 
and  the  deed  was  accordingly  held 
inoperative  for  want  of  a  considera- 
tion. 

M.  Campbell  v.  Morgan,  (Sup. 
1893)  68  Hun  490,  62  State  Rep. 
848,  22   N.   Y.  8.    1001;    Sistare  v. 


Heckscher,  (Sup.  Sp.  T.  1891)  15 
N.  Y.  S.  737. 

87.  Van  Amburgh  .v.  Kramer, 
(Sup.  1878)  16  Hun  205;  Meriam 
Y.  Harsen,  (Chan.  Ct.  1847)  2  Barb. 
Ch.  232,  4  How.  Pr.  446,  afBrmed  4 
Edw.  Ch.  70. 

M.  Jackson,  v.  Alexander,  (Sup. 
1803)   3  Johns.  484. 

M.  Grout  V.  Townsend,  (Ct.  Err. 
1845)  2  Denio  336;  Van  Amburgh  v. 
Kramer,  (Sup.  1878)   16  Hun  205. 

80.  Mt.  Sinai  Hospital  v.  Hyman, 
(Sup.  1904)  92  App.  Div.  270,  87 
N.  Y.  S.  276.  "  It  ie  manifest,"  says 
Hatch,  J.,  "that  such  fact  cannot  be 
deemed  a  consideration  in  any  sense. 
If  it  could  be  construed  as  a  valu- 
able consideration,  it  would  support 
a  grant  from  the  city  by  way  of 
gift  to  a  private  individual,  for  in 
his  hands  it  would  immediately  1)e- 
come  the  subject  of  taxation.  Every 
conveyance  could  be  supported  under 
such  consideration." 
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by  it  under  its  charter  it  also  discharged  a  public  obligation  which 
it. would  have  been  proper  for  the  municipality  to  assume,  such 
as  the  care  of  the  indigent  poor  and  sick,  does  not  create  any 
legal  obligation  against  the  municipality  which  would  constitute 
a  valuable  consideration  for  the  conveyance." 


Necessity  for  Consideration 

§  235.  Simple  Contracts  Oenerally. —  In  the  very  early  English 
decisions  there  was  some  confusion  as  to  the  necessity  for  a  con- 
sideration to  render  a  simple  executory  contract  or  promise 
enforceable.  At  quite  an  early  date,  however,  consideration  was 
established  as  an  essential  element  in  all  simple  executory  con- 
tracts. That  such  is  the  rule  in  this  state  is  well  settled  where 
the  question  arises  as  between  the  parties  to  the  agreement.** 
And  this  necessity  for  a  consideration  cannot  be  waived."  This 
rule  is  fully  recognized  in  courts  of  equity  as  well  as  at  law,**  and 
for  this  reason  an  executory  agreement  to  create  a  trust  will  not 
be  enforced  by  a  court  of  equity  unless  it  is  supported  by  a  con- 
sideration."    It  is  immaterial  that  the  contract  is  in  writing. 


81.  Mt.  fiinai  Hospital  v.  H;man, 
(Sup.  1904)  92  App.  Div.  270,  87 
N.  Y.  S.  276.  As  to  the  general  con- 
struction of  this  provision  of  the 
constitution,  fee  2  McKinney'a  Cone. 
Laws,  p.  406  et  seq. 

39.  Campbell  v.  Cypress  Hills 
Cemetery,  (1869)  41  N.  Y.  24; 
Young  V.  Hills,  (1876)  67  N.  Y-.  162, 
168;  Fargis  v.  Walton,  (1887)  107 
N.  Y.  398,  12  State  Rep.  60,  14  N. 
E.  303;  Presbyterian  Church  v. 
Cooper,  (1889)  112  N.  Y.  617,  620, 
21  State  Rep.  503,  20  N.  E.  352; 
Trecht  v.  Howard,  (1907)  187  N.  Y. 
136,  79  N.  E.  847 ;  Parsons  v.  Teller, 
(1907)  188  N  Y.  318,  80  N.  E.  930; 
Moore  v.  Simpson,  (Sup.  1907)  122 
App.  Div.  843,  107  N.  Y.  S.  803; 
Phetteplace  v.  Steere,  (Sup.  1807) 
2  Johna  442;  Powell  v.  Brown, 
(Sup.  1808)  9  Johns.  100;  Burnet 
v.  Bisco,  (Sup.  1809)  4  Johns.  235; 
Doolin  V.  W«rd,  (Sup.  1810)  6 
Johns.  194;  Taylor  v.  Bates,  (Sup. 
1826)  5  Cow.  376;  Dygert  v.  Gro'^, 
(Sup.  G.  T.  1850)  0  Barb.  506;  Wil- 


son V.  Baptist  Educational  Soc., 
(Sup.  G.  T.  1851)  10  Barb.  308; 
Cady  V.  Jennings,  (Sup.  1879)  17 
Hun  213;  Bogardus  v.  Young,  (Sup. 
1802)  64  Hun  308,  46  SUte  Rep. 
780,  19  N.  Y.  S.  885;  Leibinger,  etc. 
Brewing  Co.  v.  Ernst,  (Sup.  1896) 
89  Hun  166,  69  SUte  Rep.  443,  35 
N.  Y.  S.  47;  Block  v.  Smith  (Sup. 
App.  T.  1917)  167  N.  Y.  S.  231; 
Wood  v.  O'Brien,  (Sup.  6.  T.  1892* 
46  State  Rep.  28,  63  Hun  628  mem.. 
17  N.  Y.  S.  746. 

83.  Gerber  v.  Kalmar,  (Sup.  App. 
T.  1018)  104  Misc.  86,  171  N.  Y.  8. 
92. 

34.  Whitaker  v.  WhiUker,  (1873) 
62  N.  Y.  368;  Central  Trust  Co.  y. 
Gaffney,  (Sup.  1913)  167  App.  Div. 
601,  602.  142  N.  Y.  S.  902,  affirmed 
216  N.  Y.  740,  109  N.  E.  1069;  Mir- 
turn  V.  Seymour,  (Chan.  Ct.  1820) 
4  Johns.  Ch.  497,  499;  Acker  v. 
Phoenix,  (Chan.  Ct.  1834)  4  Paige 
305. 

38.  Central  Trust  Co.  v.  Gaffney, 
(Sup.  1013)    157  App.  Div.  501,  142 
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There  is  the  same  necessity  for  a  consideration  to  support  a  written 
contract  as  to  support  an  oral  one.** 

"  It  is  fundamental  that  miless  a  consideration  can  be  shown 
to  support  the  promise  of  the  defendant,  his  engagement  is  not 
enforceable  in  law,  no  matter  how  strongly  in  conscience  he  may 
be  obligated.""  "A  mere  voluntary  promise,  without  a  consid- 
eration, is  a  nudum  pactum  and  cannot  be  enforced.'"*  And, 
sajs  Andrews,  J. :  "  It  is,  of  course,  unquestionable  that  no  action 
can  be  maintained  to  enforce  a  gratuitous  promise,  however  worthy 
the  object  intended  to  be  promoted.  The  performance  of  such  a 
promise  rests  wholly  on  the  will  of  the  person  making  it.  He  can 
refuse  to  perform,  and  his  legal  right  to  do  so  cannot  be  disputed, 
although  his  refusal  may  disappoint  reasonable  expectations  or 
may  not  be  justified  in  the  forum  of  conscience. ' '  •* 

§  236.  Estoppel  to  Deny  Consideration. —  Under  special  circum- 
stances a  party  to  a  contract  may  be  estopped  to  deny  that  his 
promise  was  based  on  a  sufficient  consideration.**    Thus  where  a 


K.  Y.  a  902.  affirmed  215  N.  Y.  740. 
loe  N.  E.  1060. 

se.  Burnet  r.  Bisco,  (Sup.  1809) 
4  Johns.  235;  People  v.  Howell, 
(Sup.  1800')  4  Johne.  20fi;  Schoon- 
maker  v.  Boosa,  (Sup.  1820)  17 
Johns.  301;  Webber  v.  Blunt,  (Sup. 
1838)  19  Wend.  188;  Wilson  v. 
Baptist  Educational  Soc,  (Sup.  Q. 
T.  1851)  10  Barb.  308,  311;  Barden 
v.  Sworts,  (Sup.  Ct  Sp.  T.  1920) 
112  Misc.  384,  183  N.  Y.  9.  184. 

37.  Mendri  y.  Pickrell,  (Sup.  App. 
T.  1902)  37  Misc.  813,  814  mem.,  76 
N.  Y.  8.  037,  per  Greenbaum,  J. 

88.  Young  V.  Hills,  (1876)  67  N. 
Y.  162,  168,  per  Allen,  J. 

89.  Presl^terian  Church  v.  Cooper, 
(1889)  112  N.  Y.  617,  620,  21  State 
Sep.  503,  20  N.  E.  352. 

It  has  been  said  that  the  rule  re- 
quiring a  consideration  for  a  written 
promise  to  paj  money  is  peculiar  to 
the  common  law  and  is  not  recog- 
Bi«d  under  other  systems  of  juris- 
prudence. Thus  in  Pitch  v.  Red- 
ding, (Super.  Ct.  1850)  6  Super.  Ct. 
130,  136,  Duer,  J.,  says:  "We  can- 
not think  that  a  defense  which  is 
rested  upon  the  single  ground  of  the 
•hsence  of  a  valuable  consideration. 


deeenrea  much  favor  in  a  court  of 
justice.  Where  the  promise  is  de- 
liberaite,  and  is  reduced  to  writing, 
the  rule  of  law  which  pennits  the 
defense  (although  the  fact  is  other- 
wise stated  by  many  of  our  text 
writers)  is  almost  peculiar  to  our 
own  jurisprudence,  and  is  condemned 
by  the  general  sense  of  legislators 
and  jurists,  as  well- as  of  merchants. 
Still,  as  the  rule  undoubtedly  exists, 
it  must  be  obeyed,  and  the  defense, 
when  clearly  established,  be  ad- 
mitted to  prevail;  but  it  is  not  in- 
consistent to  say,  that,  considering 
the  nature  of  the  defense,  the  party 
wbo  relies  upon  it  should  be  held  to 
the  strictest  proof,  and  every  doubt 
that  he  suffers  to  remain  be  decided 
against  him.  In  the  present  case, 
however,  these  observations  are  not 
necessary  to  justify  our  decision, 
since  our  objections  to  the  defense 
apply  not  merely  to  Ihe  sufficiency 
of  its  proof,  but  to  the  reality  of  ita 
existence.'* 

40.  Best  V.  Thiel,  (1879)  79  N.  Y. 
15;  Williams  v.  Whittell,  (Sup. 
1902)  69  App.  Div.  340,  74  N.  Y.  S. 
820;  Schenck  v.  CNeill,  (Sup.  1880) 
23  Hun  209;  Johannessen  v.  Monroe, 
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stockholder  in  order  to  secure  the  continuance  of  business  by  a 
bank  executed  notes  to  it  to  make  good  its  capital,  it  has  been 
held  that  he  would  be  estopped  to  assert  such  a  defense  upon  the 
subsequent  insolvency  of  the  bank.  "  Even  were  the  note  with- 
out consideration,"  says  Pryor,  J.,  "  I  should  hold  the  defendant 
estopped  to  allege  the  defense.  He  knew  all  the  circumstances 
of  the  transaction,  for  he  was  an  actor  in  it;  he  knew  why  the 
note  was  exacted  and  for  what  purpose  he  gave  it,  namely,  to 
enable  the  bank,  by  means  of  the  note,  to  continue  business,  and 
so  appear  to  the  public  as  a  solvent  concern.  Thus  representing 
the  bank  to  be  solvent,  he  invited  the  public  to  repose  confidence 
in  it ;  and  now,  upon  recourse  to  the  note  to  redeem  its  pledge  of 
the  solvency  of  the  bank,  the  defendant  proposes  to  escape  liability 
and  defraud  the  creditors  of  the  bank  by  pleading  the  invalidity 
and  worthlessness  of  the  very  security  by  which  he  authorized  the 
bank  to  beguile  the  public  into  trusting  it.  If  ever  a  case  of 
estoppel  was  presented  this  surely  is  one."*' 

§  237.  Particular  Traosactions  Generally. —  The  rule  that  an 
executory  contract  must  be  supported  by  a  consideration  runs 
through  the  whole  law  of  contracts.  A  license  oral  or  written 
to  do  some  act  on  land,  which  is  not  supported  by  a  consideration, 
may  be  revoked  at  any  time  by  the  licensor  before  it  has  been 
acted  on  by  the  licensee,  and  if  so  revoked  the  subsequent  acts  of 
the  licensee,  though  purjwrting  to  be  under  the  license,  may  con- 
stitute a  trespass.*'  Where  a  claim  is  placed  in  the  hands  of  an 
attorney  for  collection  and  the  right  given  him  to  retain  from 
the  proceeds  an  indebtedness  owing  him,  and  subsequently  the 
claim  is  assigned  by  the  creditor,  the  assignee  takes  subject  to  the 
attorney's  right  of  retainer,  as  an  assignee  of  a  chose  in  action 
takes  subject  to  all  liens  and  equities  which  exist  against  the 
assignor;  and  the  promise  of  the  attorney  to  pay  over  to  the 
assignee  the  entire  proceeds  of  the  claim  without  any  retainer, 
unless  supported  by  a  consideration,  has  been  held  unenforce- 

(Sup.  1895)    84  Hun  594,  «6  State  State  Rep.   337,  32  N.  Y".  S.   1083. 

Rep.  142,  32  N.  Y.  S.  863;  Sickles  v.  See  infra,  section  271,  as  to  whether 

Herold,    (Com.  PI.  Tr.  T.  1895)    11  the  engaging  in  or  continuance  of  a 

Misc.  583,  69  State  Rep.  337,  32  N.  business  is  a  sufficient  consideration 

Y.  S.  1083;  Waterman  v.  Waterman,  for  a  promise  to  the  party  so  doing. 

(Sup.   App.   T.   1903)    42  Misc    195,  42.  Fargis  v.  Walton,    (1887)    107 

85  N.  Y.  S.  377,  14  Annot.  Cae.  276.  N.  Y.  398,  12  State  Rep.  60,  14  N.  E. 

41.  Sickles    v.    Herold,    (Com.    PI.  303. 
Tr.  T.  1895)    11  Misc.  583,  587,  6« 
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able.**  An  agreement  by  a  creditor  to  postpone  the  collection 
of  an  existing  indebtedness  must,  like  any  other  contract,  be  sup- 
ported by  a  consideration  to  be  enforceable,**  and  the  same  has 
been  held  true  as  to  an  agreement  by  a  creditor,  after  the  maturity 
of  the  debt,  to  change  the  place  of  payment.*  So  where  the  obli- 
gation on  a  debtor  is  to  pay  an  annuity  at  the  end  of  each  year, 
his  promise  to  pay  in  semi-annual,  quarterly  or  monthly  instal- 
ments must  itself  be  supported  by  a  consideration.**  The  mere 
voluntary  promise  of  a  director  to  his  corporation  is  no  more  bind- 
ing than  the  voluntary  promise  of  a  third  person.  There  must 
be  in  such  a  ease  a  consideration  or  an  estoppel.*'  Where  the 
agent  of  a  seller  in  the  negotiations  for  a  sale  acts  solely  as  the 
agent  of  the  seller  and  renders  no  services  to  the  buyer,  the  latter 's 
promise  to  pay  him  a  certain  sum  in  case  he  makes  the  purchase 
is  unenforceable  for  want  of  a  consideration.**  Also  a  considera- 
tion is  necessary  to  support  a  promise  by  an  architect,  made 
after  the  building  was  erected,  to  pay  to  the  owner  of  the  building 
her  expenditures  in  defending  an  action  against  her  to  restrain 
the  erection  of  the  building  as  in  violation  of  building  restrictions, 
if  there  was  no  liability  on  the  part  of  the  architect  on  account  of 
the  original  location  of  the  building.*'  Likewise  a  promise  by  a 
debtor  to  jpay  the  debt  or  a  part  thereof  to  a  third  person  must  be 
supported  by  a  consideration.^"  After  a  contract  with  the  keeper 
of  a  rooming  house  has  been  entered  into,  any  new  contract  by 
the  keeper  to  assume  an  additional  obligation  with  respect  to  the 
safekeeping  of  the  roomer's  effects  must  be  supported  by  a  new 

43.  Taylor  v.   Bates,    (Sup.   1826)  46.  Steele  v.   Syracu8e  University, 
6  Cow.  376.  (Sup.   1916)    174  App.  Div.  41,   160 

44.  Se«  infra,  section  243.  N.  Y.  S.  39. 

45.  Asendorf  v.  Meyer,   (Com.  PI.  47.  New   York   Automobile   O.   v. 
1879)   8  Daly  278.  Franklin,    (Sup.    Sp.    T.    1906)     19 

In    Dittenfaea    v.    Hor»ley,    (Sup.  Misc.  8,  97  N.  Y.  S.  781. 

1917)    177   App.  Div.   143,   147,   163  48.  Myers  v.  Dean,   (1892)    132  N. 

N.  Y.   S.    626,   where  an  option   to  Y.  66,  43  State  Rep.  391,  30  N.  E. 

parduifle  land  required  the  tender  on  259;  David  v.  Rick,  (Sup.  1901)   57 

the   exercise    of    the    option    to    be  App.   Div.   623  mem.,   67   N.   Y.   S. 

made  personally  to  the  party  giving  1062. 

the  option,  it  was  held  that  a  sup-  48.  Bodine     v.     Andrews,      (Sup. 

plemeittal  agreement  permitting  the  1900)  47  App.  Div.  496,  02  N.  Y.  S. 

party  to  whom  the  option  was  given  385,  rehearing  denied  49   App.  Div. 

to  make  the  tender  at  another  place  637,  63  N.  Y.  S.  11  OS. 

must   be   supported   by   a  new  con-  SO.  See  infra,  section  291. 
tideration. 
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consideration;"  and  this  has  been  held  true  as  to  a  warranty 
of  the  repairs  to  an  automobile,  given  after  the  contract  for  the 
repairs  had  been  entered  into.'^  A  chose  in  action  may  be  assigned 
as  a  gift  without  any  consideration  to  support  it,  but  an  agree- 
ment to  pay  a  certain  amount  from  a  particular  fund  when 
received  is  not  an  assignment  of  the  fund  or  any  part  thereof, 
and  as  an  executory  contract  on  the  part  of  the  promisor  must 
be  supported  by  a  consideration."*  And  where  an  order  is  drawn 
on  a  third  person,  to  impose  any  liability  on  the  drawer  to  the 
payee  there  must  be  a  consideration."  It  has  also  been  held,  in 
case  of  an  assignment  of  a  chose  in  action  as  security  for  the 
debt  of  another,  that,  to  render  the  assignment  effectual  as  between 
the  parties  and  while  the  debt  assigned  is  unpaid,  the  assignment 
must  be  supported  by  a  consideration."  If  a  party  to  a  contract 
has  forfeited  all  his  rights  or  interest  thereunder  by  a  failure  to 
perform  a  required  act  within  the  specified  time,  an  agreement 
by  the  other  party  to  extend  the  time  for  performance  and  reinstate 
the  former's  rights  must,  it  has  been  held,  be  supported  by  a 
new  consideration."  And  where  a  person  has  been  paid  a  certain 
compensation  for  services  to  be  rendered  by  him,  his  subsequent 
agreement  to  repay  the  amount,  if  such  services  do  not  have  the 


61.  Mahr  v.  Vaughan,  (Sup.  1012) 
161  App.  Div.  288,  136  N.  Y.  S.  125. 

65.  Mercury  Motor  Co.  v.  Mc- 
Eenna,  (Sup.  App.  T.  1012)  78  Misc. 
3«4,  138  N.  Y.  S.  421. 

S3.  Addison  v.  Enoch,  (Sup.  1000) 
48  App.  Div.  Ill,  62  N.  Y.  S.  613, 
affirmed  168  N.  Y.  668  mem.,  61 
N.  E.  1127. 

64.  Alger  v.  Scott,  (1873)  64  N. 
Y.  14. 

66.  Holmes  v.  Seaman,  (Sup. 
1007)  117  App.  Div.  381,  102  N.  Y. 
S.  616,  affirmed  191  N.  Y.  612  mem., 
84  N.  E.  1114'.  In  this  case  it  ap- 
peared that  under  the  statute  au- 
thorizing the  New  York  Produce 
Exchange  to  create  a  fund  for  pay- 
ments to  the  families  of  deceased 
members,  and  under  the  by-lavrs 
adopted  by  the  Exchange,  neither  a 
member  nor  hift  family  had  any  in- 
terest in  the  fund  or  amount  to  bo 
paid  on  his  death  which  could  be 
assigned     except     as    security     for 


moneys  advanced  to  keep  alive  the 
interest  of  the  beneficiary  in  such 
fund.  An  assignment  was,  however, 
made  to  secure  moneys  advanced  to 
the  member  including  moneys  ad- 
vanced to  pay  the  dues  of  the  mem- 
ber to  the  Exchange  necessary  to 
keep  alive  the  right  to  participate 
in  the  fund.  After  the  death  of  the 
member,  the  beneficiary  executed  an- 
other assignment  in  ratification  of 
the  first  i)ut  without  any  other  con- 
sideration. It  was  held  that  the 
second  assignment  was  in^ect'ual  as 
between  the  beneficiary  and  the  as- 
signee to  entitle  the  latter  to  pay- 
ment, from  the  amount  coming  to 
the  beneficiary,  of  the  moneys  ad- 
vanced or  loaned  the  member  not 
for  ihe  purpose  of  keeping  alive  the 
interest  of  the  beneficiary  in  the 
fund. 

69.  Bronner  v.  Hirech,  (Sup.  App. 
T.  1903)   84  N.  Y.  S.  139. 


Digitized  by  VjOOQIC 


I  2381 


CONSIDERATION 


361 


anticipated  result,  must  be  supported  by  a  new  consideration  to 
be  enforceable.*^ 

§  238.  Contracts  between  Landlord  and  Tenant  after  Execution 
(rf  Lease. —  A  promise  by  a  l^sor  after  the  execution  of  the  lease 
to  repair  or  improve  the  premises  or  do  other  acts  which  he  is 
under  no  obligation  to  do  must  be  supported  by  a  new  considera- 
tion ;^  and  this  is  true  as  regards  a  promise  made  to  an  assignee 
of  the  leasehold  estate,  after  the  assignment  and  not  as  an  induce- 
ment to  the  assignee  to  purchase  such  estate."  Consequently  an 
agreement  by  the  lessor,  in  so  far  as  it  is  executory,  to  reduce  the 
rent  reserved,  must  be  supported  by  a  new  consideration  ;••  and 
if  there  is  no  obligation  whatsoever  on  the  part  of  the  lessor  for 
injuries  to  the  lessee's  goods,  due  to  the  defective  condition  of  the 
premises,  his  promise  to  allow  a  reduction  from  the  future  rents 
on  account  of  such  damages  must  be  supported  by  some  new  con- 
sideration." A  promise  by  a  lessee  made  after  the  execution  of 
the  lease  by  which  he  assumes  additional  burdens  must  also  be 
supported  by  a  new  consideration,  such  as  a  promise  on  his  part 
to  pay  additional  rent,"  or  to  pay  the  whole  or  any  part  of  the 


57.  Mendel  v.  PlckreU,  (Sup.  App. 
T.  1902)  37  Mfec.  813  mem.,  76  N. 
Y.  S.  »37. 

W.  Hall  V.  Beston,  (Supv  1898)  26 
App.  Div.  105,  49  N.  Y.  S.  811; 
EUert  V.  Adelwn,  (Sup.  1910)  136 
App.  Div.  741,  121  N.  Y.  S.  446; 
Leeming  v.  Duryea,  (Sup.  App.  T. 
1906)  49  Misc.  240,  97  N.  Y.  S.  355; 
Schiff  V.  Pottlitser,  (Sup.  App.  T. 
1906)  51  Misc.  611,  101  N.  Y.  & 
249;  Distributers'  Realty  Co.  v. 
Levinaohii,  (Sup.  App.  T.  1914)  146 
N.  Y.  S.  67;  Walker  v.  Gilbert, 
(Super.  Ct.  1864)  26  Super.  Ct.  214; 
Doupe  v.  Genin,  (Super.  Ct.  1869) 
31  Super.  Ct.  25,  37  How.  Pr.  5, 
affirmed  45  N.  Y.  119;  Speekels  v. 
Sax,  (Com.  PI.  1851)  1  E.  D.  Smith 
253;  Post  V.  Vetter,  (Com.  PL  1853) 
2  E.  D.  Smith  248 ;  Plynn  v.  Hatton, 
(Com.  PI.  1872)  4  Daly  552,  43  How. 
Pr.  333,  353. 

59.  Ererson  v.  Heffernan,  (Sup. 
1901 )  .59  App.  Div.  533,  69  N.  Y.  8. 
288. 

60.  Coe  V.  Hobby,  (1878)  72  N.  Y. 


141,  affirming  7  Hun  157 ;  Zindler  V. 
Levitt,  (Sup.  1909)  132  App.  Div. 
397,  116  N.  Y.  8.  726;  Seymour  v. 
Hughes,  (Sup.  App.  T.  1907)  65 
MUc.  248,  105  N.  Y.  8.  249;  Kaye  v. 
Hoage,  (Sup.  App.  T.  1909)  63  Misc. 
332,  117  N.  Y.  S.  122;  Kaven  v. 
Chrystie,  (Sup.  App.  T.  1903)  84 
N.  Y.  S.  470;  Goldstein  v.  Bloom, 
(Sup.  App.  T.  1912)  134  N.  Y.  S. 
1066;  McMaeter  v.  Kohner,  (Super. 
Ct.  1878)  44  Super.  Ct.  263. 

Of  course,  if  there  is  a  new  con- 
sideration for  the  lessor's  agreement 
to  reduce  the  rent  it  is  binding,  and 
the  lessee's  renewal  of  the  lease  of 
other  premises,  an  act  which  he  was 
not  bound  to  do,  may  constitute  a 
sufficient  consideration  for  the  re- 
duction of  the  rent  agreed  to  be  paid 
for  the  premises  in  question.  Horgan 
V.  Krumwiede,  (Sup.  1881)  25  Hun 
116,  12  Wkly.  Dig.  549. 

CI.  Walker  v.  Gilbert,  (Super.  Ct. 
1864)   25  Super.  Ct.  214. 

68.  Tryon  v.  Mooney,  (Sup.  1812) 
9  Johns.  368. 
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taxes  assessed  on  the  premises.*'  It  is  entirely  competent  for  the 
lessor  and  lessee  during  a  tenancy  created  by  writing,  or  even  by 
deed,  to  enter  into  an  independent  parol  agreement  in  relation  to 
the  repair  or  improvement  of  the  premises  or  other  matters  con- 
nected therewith,  and  if  there  is  a  new  and  sufficient  consideration 
to  support  this  new  agreement  it  is  binding  and  enforceable.**  And 
if  the  lessee  would  have  been  justified  in  vacating  the  premises  and 
putting  an  end  to  the  lease,  his  refraining  from  exercising  this 
right  may  be  a  sufficient  consideration  for  a  promise  by  the  lessor 
to  repair  or  do  some  other  act.*°  The  fact  that  the  lessee  remains 
in  possession  in  reliance  on  the  lessor's  promise  to  repair  does  not 
constitute  a  consideration  for  the  lessor's  promise  to  repair  or 
pay  for  repairs  which  the  lessee  had  agreed  to  make.**  It  would, 
however,  as  regards  repairs  which  the  lessee  was  under  no  express 
or  implied  obligation  to  make,  be  otherwise,  according  to  the  view 
taken  in  some  cases,  if  he  continues  to  occupy  in  x>erson  in  pur- 
suance of  a  promise  by  him  to  do  so,  made  at  the  time  of  the 
lessor's  promise  to  repair;  this  is  a  sufficient  consideration,  £is  a 
lessee  is  under  no  obligation  or  duty  to  occupy  the  premises,  and 
this  might  result  in  a  possible  injury  to  him  as  well  as  a  possible 
benefit  to  the  lessor,  even  though  the  lessee  would  not  by  vacating 
the  premises  be  in  any  way  relieved  from  his  liability  for  the 
rent."  If  thene  was  in  the  first  instance  no  obligation  on  the 
part  of  either  the  lessor  or  the  lessee  to  make  the  repairs  or 
improvements  in  question,  a  promise  by  the  lessor  to  pay  the 
cost  or  a  part  of  the  cost  of  the  repairs  which  the  lessee  agrees  to 

63.  Freifeld  y.  Oroh,  (Sup.  1906)  posseeaion  for  Ave  years.  It  was 
116  App.  Div.  400,  101  N.  Y.  S.  863.  held  that  the  promise  was  not  sup- 

64.  Post  V.  Vetter,  (Com.  PI.  ported  by  a  sufficient  consideration, 
1853)  2  E.  D.  Smith  248.  though    the  tenant   apparently   con- 

65.  Rauth  v.  Darenport,  (Sup.  tinued  to  occupy  the  premises  for 
1891)  60  llun  70,  37  State  Rep.  664,  the  five  years,  Lehman,  J.,  saying: 
14  N.  Y.  S.  69;  Dunn  ▼.  Robins,  "Obviously  the  fact  that  the  tenant 
(Sup.  O.  T.  1892)  48  State  Rep.  46,  remained  in  possession  for  five  years, 
20  N.  Y.  S.  341.  when  this  was  an  obligation  of  the 

66.  Speckels  v.  Sax,  (Com.  PI.  lease,  is  no  consideration  for  the 
1851)   1  E.  D.  Smith  253.  landlord's  allied  promise." 

In  Loth  V.  Harris,   (SUp.  App.  T.  67.  Rauth     v.     Davenport,     (Sup. 

1912)    76   Misc.    505,    135   N.   Y.    S.  1891)  60  Hun  70,  37  State  Rep.  664, 

553,  it  appeared  that  a  lessee  under  14  N.  Y.  S.  69;  Neglia  v.  Lielouka, 

a   ten   years'   lease   agreed   to   make  (Sup.   App.  T.   1900)    32  Mise.   707, 

certain     improvements.       Thereafter  66  N.  Y.  S.  500.     See  also  Bronner 

the  landlord  agreed  to  contribute  to  v.  Walter,  (Sup.  1897)   15  App.  Div. 

their  cost  if  the  tenant  remained  in  2»5,  78  State  Rep.  683,  44  N.  Y.  S. 
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make  is  supported  by  a  sufficient  conBideration,**  It  would  be 
otherwise  if  the  repairs  were  such  as  the  tenant  was  under  an 
express  or  implied  obligation  to  make,  and  the  same  would  be  true 
as  to  a  promise  by  the  lessee  to  pay  the  lessor  the  cost  of  repairs 
which  the  lessor  was  under  a  contract  obligation  to  make.  In  such 
cases  the  promisee  would  only  be  doing  what  was  his  duty,  and 
this  furnishes  no  consideration  for  a  promise  to  him."^  And  where 
contemplated  alterations  in  the  premises  were  wholly  for  the 
tenant's  benefit,  as  where  a  partition  is  to  be  erected  to  enable 
the  tenant  to  sublet  a  part  of  a  loft,  it  has  been  held  that  though 
there  was  no  obligation  under  the  lease  on  the  tenant's  part  to 
erect  the  partition,  its  erection  constitutes  no  consideration  for 
the  lessor's  agreement  to  forego  the  pajTnent  of  a  part  of  the 
rent.™  The  burden  is  on  the  lessee  to  prove  the  agreement  of  the 
lessor  to  pay  for  repairs  made  by  the  former,'' 

§  239.  Contracts  of  Guaranty,  Soretyship,  etc.,  Oenerally. — 
If  a  contract  of  guaranty  or  suretyship  is  entered  into  after  the 
principal  contract  it  must  be  supported  by  a  new  and  sufficient 
consideration.'*  And  where  a  person  has  become  surety  or  the 
like  for  another,  without  any  express  promise  on  the  part  of  the 
latter  to  give  him  security  against  loss,  a  promise  by  a  third  per- 


583,  2  Am.  Neg.  Rep.  438.  But  see 
Hall  V.  Beaton,  (Sup.  1808)  26  App. 
Div.  105,  40  N.  Y.  8.  811;  Kaye  v. 
Hoage,  (Sup.  App.  T.  1009)  63  Misc. 
332,  117  N.  Y.  8.  122. 

68.  Haight  v.  Cohen,  (Sup.  1008) 
123  App.  Div.  707,  108  N.  Y.  8.  602; 
Benson  v.  Bolles,  (C?t.  Err.  1831)  8 
Wend.  175;  Matelsohn  v.  Reich, 
(Sup.  App.  T.  1006)  50  Misc.  685, 
99  N.  Y.  S.  327;  McCulIoch  v.  Dob- 
aon,  (Sup.  G  T.  1801)  39  State  Rep. 
908,  15  N.  Y.  S.  602;  Oettinger  v. 
Lew,  (Com.  PI.  1855)  4  E.  D.  Smith 
288. 

69.  As  to  the  effect  of  the  perform- 
ance of  one's  duty  as  a  consideration, 
see  infra,  section  325  et  seq. 

70.  Goldstein  v.  Bloom,  (Sup.  App. 
T.  1912)  134  N.  Y.  S.  1066.  If  the 
court  in  this  case  intends  to  hold 
that  the  malcing  of  the  partition 
cannot  operate  as  a  consideration  be- 
caose    it   was    of   no   benefit   to   the 


lessor,  it  cannot  be  supported  on 
principle,  as  the  tenant  in  erecting 
Ihe  partition  would  be  doing  some- 
thing he  was  not  required  to  do,  and 
it  would  be  immaterial  that  it  con- 
ferred no  benefit  on  the  lessor  as  it 
might  operate  to  the  detriment  of 
the  tenant  (see  infra,  section  250). 
On  the  other  hand,  if  the  holding  of 
the  court  is  that  the  tenant  did  not 
promise  to  make  the  alteration,  but 
merely  acted  on  the  lessor's  offer, 
there  would  also  seem  to  be  a  good 
consideration,  as  the  performance  of 
the  condition  of  an  offer  avoids  the 
original  want  of  mutuality  and 
creates  the  necessary  consideration 
(see  infra,  section  321). 

71.  Ely  V.  Fahy,  (Sup.  1804)  70 
Hun  65,  61  State  Ren.  145,  29  N.  Y. 
S.  667. 

78.  Farnsworth  v.  Clark,  (Sup. 
1865)  44  Barb.  601. 
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son  to  indemnify  him  must  be  supported  by  a  new  consideration." 
On  the  other  hand,  if  the  contract  of  suretyship  is  entered  into 
at  the  time  of  and  as  a  part  of  the  principal  contract,  the  con- 
sideration which  supports  the  promise  of  the  principal  will  also 
support  the  contract  of  the  guarantor  or  surety.^*  "  Where  a 
contract  of  guaranty,"  says  Andrews,  J.,  "  is  entered  into  con- 
currently with  the  principal  obligation,  a  consideration  which  sup- 
ports the  principal  contract  supports  the  subsidiary  one  also.  We 
understand  this  to  be  the  settled  doctrine.""  The  same  is  true 
where  the  contract  of  guaranty  or  suretyship  is  entered  into  in 
performance  of  the  principal's  prior  contract  to  give  security;  in 
such  a  case  the  benefit  secured  to  the  principal  by  the  performance 
of  his  prior  contract  is  sufficient  to  sustain  the  contract  of  the 
surety."    And  it  is  said  in  this  latter  class  of  cases  that  while  the 


73.  Famsworth  v.  Clark,  (Sup. 
1866)   44  Barb.  001. 

74.  Church  v.  Brown,  (1860)  21 
N.  Y.  315;  Petrie  v.  Barckley,  (1872) 
47  N.  Y.  653  mem.;  Wood  v.  Tunni- 
clifl,  (1878)  74  N.  Y.  38;  Erie 
County  Sav.  Bank  v.  Coit,  (1887) 
104  N.  Y.  632,  6  State  Rep.  790,  11 
N.  E.  64;  Beakes  v.  De  Cunha, 
( 1891 )  126  N.  Y.  293,  37  State  Rep. 
14,  27  N.  E.  251,  affirming  35  State 
Rep.  564,  12  N.  Y.  S.  351;  Cahill 
Iron  Works  v.  Pemberton,  (Sup. 
1900)  48  App.  Div.  468,  469,  62  N. 
Y.  S.  944,  affirmed  168  N.  Y.  649 
mem.,  31  N.  E.  1128;  Central  Bank 
V.  Kimball,  (Sup.  1902)  73  App. 
Div.  100,  76  N.  Y,  S.  227;  De 
B^szke  v.  Dues,  (Sup.  1004)  99 
App.  Div.  353,  91  N.  Y.  S.  221; 
Bailey  v.  Freeman,  (Sup.  1814)  11 
Johns.  221 ;  Afarsh  v.  Chamberlain, 
(Sup.  1870)  2  Lana.  287;  Brewster 
V.  Short,  (Sup.  G.  T.  1892)  63  Hun 
630  mem.,  43  State  Rep.  768,  17  N. 
Y.  S.  799;  Tome  v.  Gerlach,  (Sup. 
G.  T.  1802)  64  Hun  635,  46  State 
Rep.  485,  18  N.  Y.  S.  932;  Etz  v. 
Place,  (Sup.  1894)  81  Hun  203,  62 
State  Rep.  707,  30  N.  Y.  S.  765; 
Voullaire  v.  Wise,  (Sup.  App.  T. 
1897)  19  Misc.  659,  44  N.  Y.  S.  510; 
Colston  v.  Pemberton,  (Sup.  App.  T. 
1897)  21  Misc.  619,  47  N.  Y.  S.  1110, 
affirming  20  Misc.  410,  45  N.  Y.  S. 


1034;  Lasette  v.  Parke,  (City  Ct 
G.  T.  1902)  38  Misc.  804,  78  N.  Y.  S. 
1123.  See  aUo  Ruussel  v.  Mathews, 
(Sup.  1901)  62  App.  Div.  1,  70  N. 
Y.  S.  886,  affirmed  171  N.  Y.  634,  03 
N.  E.  1122;  Harp  v.  Osgood,  (Sup. 
1842)  2  Hill  216;  Spalding  v.  Car- 
gill,  (Super.  Ct.  1886)  63  Super.  Ct. 
453,  1  State  Rep.  787. 

75.  Erie  County  Sav.  Bank  v.  Coit, 
(1887)  104  N.  Y.  532,  637,  6  SUte 
Rep.  790,  11  N.  E.  54. 

76.  McXaught  v.  McClaughry, 
(1870)  42  N.  Y.  22;  Harrington  v. 
Brown,  (1879)  77  N.  Y.  72;  Smith 
V.  MollesiMi,  (1896)  148  N.  Y.  241, 
42  N.  E.  669;  Cady  v.  Allen,  (Sup. 
1856)  22  Barb.  388,  affirmed  18  N. 
Y.  673;  Famsworth  v.  Clark,  (Sup. 
1866)  44  Barb.  601,  604;  New  York 
Fourth  Nat.  Bank  v.  Spinney,  (Sup. 
1888)  47  Hun  293,  14  State  Rep. 
216,  affirmed  120  N.  Y.  560,  31  State 
Rep.  846,  24  N.  E.  816;  Oppenheim 
V.  Waterbury,  (Sup.  1896)  86  Hun 
122,  67  State  Rep.  18,  33  N.  Y.  S. 
183,  affirmed  155  N.  Y.  684  mem.,  50 
N.  E.  1120;  Voullaire  v.  Wise,  (Sup. 
App.  T.  1897)  19  Misc.  669,  662,  44 
N.  Y.  S.  510.  See  also  Pennsylvania 
Coal  Co.  V.  Blake,  (1881)  85  N.  Y. 
226;  Fulton  Grain,  etc.,  Co.  y. 
Anglin,  (Sup.  1899)  44  App.  Div. 
488,  60  N.  Y.  S   957. 

In  Cady  v.  Allen,   (Sup.  1866)    22 
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creditor  may  run  the  risk  of  the  failure  of  his  debtor  to  perform 
Jus  obligation  by  obtaining  the  contract  of  guaranty  or  surety,  still 
when  secured  it  relates  to  the  original  agreement  between  the 
parties,  and  becomes  a  part  and  parcel  of  the  original  transaction, 
and  this  makes  the  consideration  which  moved  to  the  principal 
debtor  or  obligor  sufScient  to  support  the  contract  of  the  surety." 
As  a  general  rule,  whatever  would  be  sufficient  as  a  considera- 
tion, in  ease  of  any  other  kind  of  a  contract,  is  sufficient  in  the 
case  of  a  contract  of  guaranty  or  suretyship."  It  need  not  be 
beneficial  to  the  surety;  a  benefit  to  his  principal  or  detriment  to 
the  creditor  is  held  sufficient;'"  and  the  benefit  received  by  the 
principal  and  agent,  resulting  from  his  giving  a  fidelity  bond  after 
his  appointment  as  agent  had  been  made,  presumably  his  continu- 
ance as  agent,  has  been  held  sufficient  to  support  the  contract  of 
his  sureties.**  Any  security  given  by  a  principal  to  his  surety, 
even  after  the  contract  of  suretyship  has  been  assumed,  to 
indemnify  the  surety  against  loss,  would  be  supported  by  the 
implied  obligation  of  the  principal  so  to  indemnify  his  surety," 
but  if  there  is  no  change  whatever  in  the  surety's  position,  an 
agreement  by  the  principal  debtor  to  compensate  him  for  con- 


Barb.  388,  affinned  18  N.  Y.  573,  it 
appeared  that  a  vendor  had  agreed 
orally  to  give  security  for  the  dis- 
charge of  a  judgment  lien  on  the 
land.  The  warranty  deed  when 
executed  contained  no  such  agree- 
ment, but  in  pursuance  of  the  oral 
agreement  the  security  was  given 
with  sureties.  It  was  held  that  the 
contitLct  of  the  Sureties  was  sup- 
ported by  the  consideration  of  the 
principal  agreement. 

In  Smith  v.  Molleson,  (1896)  148 
N.  Y.  241,  42  N.  E.  669,  it  is  held 
th«(  when  a  building  contract  is 
entered  into,  on  the  faith  of  the  con- 
tractor's promise  to  furnish  a  bond 
as  guaranty  for  its  performance,  it 
becomes  complete  and  binding  on  the 
other  party  thereto  only  upon  de- 
livery of  tbe  bond;  and  the  mutual 
obligations  imposed  upon  the  parties 
famish  a  cMisideration  for  the  bond, 
even  if  it  is  not  given  until  after 
the   execution    and    delivery    of   the 


contract  and  after  the  contractor  has 
entered  upon  its  actual  performance. 

77.  Oppenheim  v.  Waterbury,  ( Sup. 
1895)  86  Hun  122,  67  State  Rep.  18, 
33  N.  y.  S.  183,  aflSrmed  156  N,  Y. 
684  mem.,  SO  N.  E.  1120. 

78.  Williams    v.    Marshall,     (Sup. 

1864)  42  Barb.  524. 

79.  Pennsylvania  Coal  Co.  v. 
Blake,  (1881)  85  N.  Y.  226;  John 
Hancock  Mut.  L.  Ins.  Co.  v.  Lowen- 
berg,  (Sup.  O.  T.  1886)  4  State  Rep. 
699,  reversed  on  other  grounds  120 
N.  Y.  44,  30  State  Rep.  268,  23  N. 
E.  978. 

SO.  John  Hancock  Mut.  L.  Ins.  Co. 
V.  Lowenberg,  (Sup.  G.  T.  1886)  4 
State  Rep.  699,  reversed  on  other 
grounds  120  N.  Y.  44,  30  State  Rep. 
268,  23  N.  E.  978.  See  also  New 
York  Fourth  Nat.  Bank  v.  Spinney, 
(Sup.  1888)  47  Hun  293,  14  State 
Rep.  216,  affirmed  120  N.  Y.  560,  31 
State  Rep.  846,  24  N.  E.  816. 

81.  Famsworth    v.    Clark,     (Sup. 

1865)  44  Barb.  601,  604. 
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tinuing  his  liability  as  surety,  theretofore  incurred,  is  wanting  in 
consideration." 

§  240.  Illustrations  of  General  Bnles. —  Illustrative  of  the 

general  rules  announced  in  the  preceding  section,  where  a  con- 
tract of  guaranty  is  indorsed  on  a  bond  given  for  a  present  con- 
sideration, before  delivery,  the  consideration  which  supports  the 
promise  of  the  principal  obligor  will  also  support  the  contract 
of  guaranty."  And  in  case  of  a  submission  to  arbitration  the  con- 
temporaneous contract  of  a  surety  for  the  performance  of  the 
award  is  supported  by  the  consideration  of  submission.**  In  case 
of  a  guaranty  of  the  payment  of  the  price  of  goods  to  be  sold  or 
money  loaned,  the  subsequent  sale  and  delivery  of  the  goods  to 
the  buyer,"*  or  the  loan  of  the  money  to  the  borrower,**  is  a  suffi- 
cient consideration  for  the  guaranty.  So  where  the  promise  of 
the  principal  is  under  seal  this  is  presumptive  evidence  of  a  suffi- 
cient consideration  for  his  promise,  and  this  consideration  will 
support  the  contemporaneous  promise  of  the  surety."  "Where  a 
guaranty  is  indorsed  on  a  bond  or  other  chose  in  action  at  the 
time  of  its  sale  by  the  guarantor,  and  as  a  part  thereof,  the  pur- 
chase is  a  sufficient  consideration  for  the  guaranty;**  it  would  be 
otherwise,  however,  where  there  was  a  precedent  contract  for  the 
sale  of  the  chose  in  action,  which  did  not  require  that  the  seller 
should  guarantee  payment,  and  without  any  further  consideration 
than  the  mere  carrying  out  of  the  contract  the  guaranty  was 
given."  The  letting  of  premises  to  a  lessee  "is  a  sufficient  considera- 
tioo  for  a  third  person's  guaranty  of  the  payment  of  the  rent.** 

83.  Ceas  v.  Bramley,   (Sup.  1879)  T.  1893)   2  Misc.  38,  51  State  Rep. 

18  Hun  187.  55,  21   N.  Y.  S.   1029;    J.   P.   Duffy 

83.  Erie  County  Sav.  Bank  v.  Co.  v.  Todebush,  (Sup.  App.  T.  1912) 
Coit,  (1887)  104  N.  Y.  532.  5  State  .  139  N.  Y.  S.  112,  reversed  on  other 
Rep.  790,  11  N.  E.  54;  Marsh  v.  grounds  157  App.  Div.  688,  142  N. 
Chamberlain,  (Sup.  G.  T.  1870)  2  Y.  S.  790,  which  ia  affirmed  216  N. 
Lans.  287.  Y.  297,  110  N.  E.  625. 

84.  Wood  V.  Tunnicliff,  (1878)  74  86.  Colston  v.  Pembert<m,  (Sup. 
N.  Y.  38.  App.  T.   1897)   21   Misc.  619,  47  N. 

86.  Church   v.   Brown,    (1860)    ?1  Y.   S.   1110,  affirming  20   Misc.  410, 

N.    Y.    315;    Bealces    v.    Da   Cunha,  45  N.  Y.  S.   1034. 

(1891)   126  N.  Y.  293,  37  State  Rep.  87.  Petrie  v.  Barckley,   (1872)   47 

14,  27  N.  E.  261,  affirming  35  State  N.  Y.  663  mem. 

Rep.  564,  12  N.  Y.  S.  351;  Griffen  v.  88.  Amot  v.   Erie  R.   Co.,    (1876) 

Edelman,  (Sup.  1911)   146  App.  Div.  67  N.  Y.  315,  affirming  6  Hun  608. 

744,  131   N.  Y.  S.  450;   Williams  v.  89.  Vanderbilt  v.  Schreyer,  (1883) 

Marshall,  (Sup.  1864)  42  Barb.  524;  91  N.  Y.  392,  12  Abb.  N.  Cag.  390. 

Hurd   V.   Ncwbrook,    (Super.   Ct.   G.  90.  Voullaire  v.  Wise,    (Siip.  App. 
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It  is  likewise  held  that  if  a  security  bond  is  given  in  lieu  of  and 
in  consideration  of  the  surrender  and  cancellation  of  an  existing 
security,  this  will  support  the  contract  of  the  sureties;"  and  in 
such  a  case  it  is  held  inunaterial  whether  the  sureties  knew  or  did 
not  know  that  the  surrender  of  the  old  bond  was  in  the  contempla- 
tion of  the  parties.*^  If  a  building  contract  is  let  on  the  condition 
that  the  contractor  furnish  security  for  the  performance  of  the 
contract,  this  will  support  a  security  Ixmd  given  in  pursuance  of 
such  condition.'*  The  same  view  has  been  taken  where  a  fidelity 
bond  given  by  a  bank  employee  recited  that  the  employee  "  had 
been  appointed  "  to  a  certain  position,  as  it  was  to  be  inferred 
from  the  language  of  the  instrument  and  the  evidence  in  the  case 
that  the  execution  and  delivery  of  the  bond  was  required  to  render 
the  appointment  complete  and  effectual.**  For  a  valuable  con- 
sideration A  executed  and  delivered  to  the  plaintiff  his  promissory 
note,  which  specified  no  time  of  payment,  and  at  the  same  time 
agreed  with  the  plaintiff  that  he  would  procure  B  to  sign  the 
note  as  his  surety,  if  at  any  time  the  plaintiff  should  deem  him- 
self insecure  or  should  desire  further  security.  The  plaintiff,  some 
months  afterward,  returned  the  note  to  A,  with  the  request  that 
he  should  procure  B  to  sign  it.  A  did  thereupon  procure  B  to 
sign  the  same  as  his  surety,  and  afterward  redelivered  the  note  to 
the  plaintiff,  no  new  consideration  having  then  passed  between 
the  parties.  It  was  held  that  there  was  a  sufficient  consideration 
for  B  's  indorsement.**  It  is  also  laid  down  as  a  general  rule  that 
in  every  form  of  suretyship  on  promissory  notes  made  before 
delivery,  whether  by  undersigning,  indorsing  or  guaranteeing,  the 

T.  1897)   19  Miac.  659,  78  State  Bep.  A  similar  view  is  taken  in  Har- 

510,  44  N.  Y.  S.  510.  rington  v.  Brown,    (1879)    77  N.  Y. 

•L  Erie  Coaaty  Sav.  Bank  v.  Coit,  72.    In  this  case  it  appeared  that  M. 

(1887)    104  N.  Y.  632,  6  State  Rep.  procured  a  loan  of  money  from  H. 

790,  II  N.  E.  M.  on  a  promise  that  B.  wonld  sign  a 

•t.  Erie  Coiuty  'Sav.  Bank  v.  Coit,  note   with  him   for  the   amount   of 

(1887)    104  N.  Y.  632,  537,  5  State  «he    loan.      M.    delivered    his   lown 

Rep.  790,  11  N.  E.  54.  note,  stating  that  B.  would  sign  it; 

M.  Smith  V.  Molleeon,  (Su]().  1893)  this  B.  did  some  two  years  thereafter. 

74  Hon  606,  67  State  Rep.  260,  2d  In  an  action  on  the  note  it  was  held 

N.  Y.  S.  668.  that  B.  was  liable;  that  her  signa- 

94.  New   York   Fourth  Nat.   Bank  ture  would  be  considered  as  having 

T.  Spinney,  (Snp.  1888)  47  Hun  293,  been  placed  to  the  note  at  its  date, 

14  Bute  Rep.  216.  affirmed  120  N.  Y.  and  this  although  B.  did  not  know 

560,  31  SUte  Rep.  846,  24  N.  E.  816.  of  the  arrangement;  that  it  was  suffi- 

•6.  McNanght        v.      McClaugfary,  cient    if   she   signed   at   the  request 

(1870)  42  N.  Y.  22.  of  M.,  who  had  given  the  assurance. 
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existence  of  a  mifficient  consideration  between  the  maker  and  the 
payee  establishes  a  sufficient  consideration  against  the  surety;^ 
and  it  is  further  held  that  it  is  immaterial  whether  the  surety 
knew  of  the  consideration  passing  between  the  maker  and  the 
payee.*^  If  a  note  is  discounted  for  an  accommodation  iudorser, 
it  is  immaterial  as  affects  his  liability  what  he  does  with  the  money 
received  by  him." 

§  241.  Promise  to  Pay  from  or  Order  on  Partionlar  Fimd. — 
A  promise  to  pay  a  certain  sum  out  of  a  particular  fund  when 
secured  by  the  promisor  does  not  constitute  an  equitable  assign- 
ment of  the  fund  or  any  part  thereof ,**  and  to  be  enforceable  as  an 
executory  contract  to  pay  the  amount  when  the  fund  is  received, 
must  be  supported  by  a  consideration  to  the  same  extent  as  any 
other  contract.^  So  as  between  the  drawer  of  an  order  on  a  third 
person  and  the  payee,  to  impose  any  liability  on  the  drawer,  the 
order  must  have  been  given  for  a  consideration.*  And  though, 
in  case  of  a  bill  of  exchange,  there  is  a  presumption  as  between 
the  drawer  and  the  payee  that  it  was  given  for  a  consideration,* 
this  presumption  is  rebuttable,  and  the  drawer  may,  as  against 
the  payee  or  any  holder  not  entitled  to  protection  as  a  bona  fide 
holder  for  value,  defend  by  showing  a  want  of  a  consideration.* 

§  242.  Commercial  Paper. — As  between  the  parties,  commer- 
cial paper,  though  negotiable  in  form,  to  be  enforceable  must  be 
based  on  a  sufficient  consideration.'     Consequently  a  note  given 

90.  HcNaught      v.      McClaughry,  G8  N.  Y.  S.   393,  affirmed  35  Misc. 

(1870)    42  N.  Y.  22;    Brie   County  789,  7-2  N.  Y.  S.  1132. 

Sav.  Bank  v.  Coit,  (1887)   104  N.  Y.  99.  Addison  v.  Enoch,  (Sup.  1900) 

532,  6  State  Rep.  790,  11  N.  E.  54;  48  App.  Div.   Ill,  62  N.  Y.  S.  613, 

Utica  City  Nat.   Bank  t.   TaUman,  affirmed  168  N.  Y.  658  mem.,  61  K. 

(Sup.    1901)    63   App.   Div.   480,   71  E.  1127. 

N.  Y.  S.  861,  affirmed  172  N.  Y.  642  1.  Addiaon  v.  Enoch,   (Sup.  1900) 

mem.,    65    N.    E.    1123;     Milius    v.  48  App.  Div.  Ill,  62  N.  Y.  S.  613, 

Kauffmann,    (Sup.    1905)    104   App.  affirmed  168  N.  Y.  658  mem.,  61  17. 

Div.  442,  93  N.  Y.  S.  669;  Brewster  E.  1127. 

V.  Short,  (Sup.  G.  T.  1892)  63  Hun  i.  Alger  v.  Scott,  (1873)  «4  N.  Y. 

630  mem.,  43  'State  Rep.  768,  17  N.  14. 

Y.  S.  799 ;  Waterman  v.  Waterman,  8.  See  infra,  eeotion  364,  as  to  the 

(Sup.   App.   T.   1903)    42  Misc.   106,  importation    of    a    consideration    in 

85   N.  Y.   S.   377,  14  N.  Y.  Annot.  case  of  commercial  paper. 

Cas.  276.  4.  As  to  the  necessity  for  a  con- 

97.  Brewster  v.  Short,  (Sup.  G.  T.  sideration     to     support     commercial 
1892)    63  Hun  630  mem.,  43  State  paper,  see  next  following  section. 
Rep.  76«,  17  N.  Y.  S.  799.  8.  Oarfleld   Nat.   Bank  v.   Colwell, 

98.  Twelfth  Ward  Bank  v.  Rogers,  (1890)    57  Hun   169,  32  State  Rep. 
(City  Ct.  G.  T.  1901)   33  MUc.  73.%  929,  10  N.  Y.  S.  864;  Strong  v.  Shef- 
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to  the  payee  merely  for  Ms  aocommodation  and  to  enable  him  to 
raise  money  thereon  is  wanting  in  consideration  and,  as  between 
the  parties,  is  unenforceable.*  So  the  drawer  of  a  draft,  check, 
or  order,  given  merely  for  the  accommodation  of  the  payee  or  as 
a  gift,  cannot  be  held  liable  thereon  by  the  payee.^  As  between 
an  indorser  and  his  immediate  indorsee  there  must  be  a  considera- 
tion for  the  indorsement  to  render  the  indorser  liable.'  If  the 
maker  of  a  note  is  in  no  way  liable  thereon,  a  note  given  in 
renewal  is  unenforceable  for  want  of  consideration.*  Though  a 
promissory  note  imports  a  consideration,**  the  consideration  is 
examinable  as  between  the  original  parties  to  that  paper,  and 
hence  it  may  always  be  shown,  as  between  such  parties,  that  there 
was  no  original  consideration."  A  transferee  takes  subject  to  the 
defense  of  want  of  consideration  unless  he  is  entitled  to  protection 
as  a  bona  fide  purchaser  for  value  and  in  due  course,**  and  it  has 
been  settled  from  quite  an  early  date  that  the  donor's  own  note 
or  draft,  unaccepted  by  the  drawee,  is  not  the  subject  of  a  gift 
and  as  such  enforceable  against  the  maker  or  his  estate."  If,  how- 
ever, there  is  a  present  gift  of  moneys,  the  fact  that  the  moneys 


field,  (1896)  144  N.  Y.  892,  394,  69 
SUte  Rep.  701,  39  N.  E.  330;  Hig- 
giiu  T.  Ridgway,  (1897)  163  N.  Y. 
130,  47  N.  E.  32,  a£arming  90  Hun 
398,  70  -State  Rep.  659,  35  N.  Y.  a 
944;    Simmons   v.   lliompaon,    (Sup. 

1898)  -29  App.  Div.  569,  51  N.  Y.  8. 
1018;    Persons    v.    Hawkins,     (Sup. 

1899)  41  App.  Div.  171,  68  N.  Y.  8. 
831;  Schoonmaker  v.  Roosa,  (Sup. 
1820)  17  J<4inB.  301;  Banl<  of  Troy 
V.  Topping,  (Sup.  1835)  13  Wend. 
667;  Dowe  v.  Schutt,  (Sup.  1846)  2 
Denio  621;  Matter  of  Wiles,  (Snrr. 
Ct.  1917)  101  Misc.  701,  168  N.  Y. 
8.  940;  Sidcles  v.  Gillies,  (Super. 
Ct  1872)  36  Super.  Ct.  14. 

«.  Eylers  t.  Coen,  (Sup.  1891)  60 
Hun  396,  39  State  Rep.  789,  15  N. 
Y.  8.  684. 

7.  Alger  v.  Scott,  (1873)  64  N.  Y. 
14;  Elting  v.  BriiAerhoff,  (Super. 
Ct  1829)   2  Super,  a.  459. 

8.  H<Hnestead  Bank  v.  Wood, 
(Com.  PI.  G.  T.  1892)  1  Misc.  146, 
48  State  Ren.  776.  20  N.  Y.  8  640. 
See  also  Western  Nat.  Bank  t. 
Wood,  (Com.  PI.  G.  T.  1892)  1  Misc. 


314,  48  «ta*e  Rep.  777,  20  N.  Y.  8. 
642. 

9.  Turner  v.  Sheridan,  (City  (X 
G.  T.  1900)  32  Misc.  233,  66  N.  Y.  8. 
791.  In  abiB  case  it  appeared  that  a 
married  woman  gave  her  note  as 
security  for  a  debt  of  her  husband. 
Under  the  lawa  of  New  Jersey  by 
wtiich  the  validity  of  the  note  was 
governed,  she  was  incapable  of  bind- 
ing herself  by  such  a  promise.  After 
the  deaith  of  her  husband  she  gave  a 
renewal  note.  It  was  held  t&at  the 
latter  was  unenforceable  for  want  of 
consideration. 

10.  See  infra,  section  364. 

11.  Pearson  v.  Pearson,  (Sup. 
1810)  7  Johns.  26;  Slade  v.  Halsted, 
(Sup.  1827)  7  <3ow.  322;  Murphy  v. 
Keyes,  (Super.  Ct.  1876)  39  Super. 
Ot.  18. 

18.  Murphy  v.  Keyes,  (Super.  Ct 
1876)   39  Super.  Ct.  18. 

18.  Harris  v.  Clark,  (1849)  3  N. 
Y.  93;  Holmes  v.  Roper,  (1894)  141 
N.  Y.  64,  56  State  Rep.  696,  36  N.  E. 
180;  Devo  v.  Thompson,  (Sup.  1900) 
53   App!   Div.   9,   65   N.   Y.  S.  469; 
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are  immediately  returned  to  the  donor  as  a  loan  and  his  note  given 
therefor  would  not  prevent  such  note  from  being  a  valid  obliga- 
tion. This  principle  has  been  applied  where  a  member  of  a  firm 
drew  the  firm's  check  against  an  individual  account  owing  to  him 
by  the  firm  and  gave  the  check  to  the  trustee  of  a  voluntary  trust, 
by  wh(»n  the  check  was  cashed  and  the  moneys  immediately 
returned  by  him  as  trustee  to  the  firm,  and  the  firm's  note,  given 
as  evidence  of  the  loan,  was  held  an  enforceable  obligation  of  the 
firm  and  the  trust  sustained  as  against  the  representatives  of  the 
donor.^*  In  case  of  accommodation  indorsers,  where  their  liability 
is  separate  and  successive,  an  agreement  between  an  earlier  and 
a  later  indorser  to  assume  joint  liability  must  be  supported  by  a 
consideration  to  be  enforceable."  It  has  been  held  from  an  early 
date  that  where  notes  for  an  equal  amount  are  made  and 
exchanged,  the  one  is  a  sufficient  consideration  for  the  other ;''  and 
in  such  a  case,  in  an  action  on  one  of  the  notes,  the  fact  that  the 
note  given  by  the  plaintiff  was  not  paid  at  maturity  is  not,  it 
seems,  available  in  defense  as  a  failure  of  consideration.*^  In  case 
of  an  acceptance  of  a  bill  of  exchange  by  the  drawee,  no  new  con- 
sideration moving  to  him  is  essential  to  render  him  liable.^ 


Pearaon  v.  Pearaon,  (Sup.  1810)  7 
Johns.  26. 

A  contrary  view  was  taken  in  the 
early  case  of  Wright  v.  Wri^t, 
(Sup.  1823)    1  Cow.  598. 

14.  Brown  v.  Spohr,  (App.  1904) 
18a  N.  Y.  201,  73  N.  E.  14,  affirming 
87  App.  Div.  622,  84  N.  Y.  S.  995. 

16.  Dowe  V.  Schutt,  (Sup.  1846)  2 
Denio  621  j  r>ygert  v.  Gros,  (Sup.  Q. 
T.  1860)  9  Barb.  506. 

16.  Dowe  V.  Schutt,  (Sup.  1846)  2 
Denio  621 ;  WooBter  v.  Jenkins, 
(Sup.  1846)  3  Denio  187;  Cohn  v. 
Husaon,  (Super.  Ct.  1889)  67  Super. 
Ct.  238,  6  N.  Y.  S.  807,  affirmed  119 
N.  Y.  609,  28  State  Rep.  852,  23  N. 
E.  573,  2  Silv.  App.  484.  See  infra, 
section  313,  as  to  the  exchange  of 
pecuniary  obligations  generally. 

17.  Rice  V.  Grange,  (1892)  131  N. 
Y.  149.  42  State  Rep.  747,  30  N.  E. 
46,  affirming  39  Rtete  Rep.  163,  14 
N.  V.  S.  911.  See  infra,  section  354 
et  acq.,  as  to  the  failure  of  considera- 
tion generally. 


1ft.  Heuertematte  v.  Morris,  ( 1885 ) 
101  N.  Y.  63,  4  N.  E.  1;  National 
Park  Bank  v.  Saitta,  (Sup.  1908) 
127  App.  Div.  624,  111  N.  Y.  S  927. 
affirmed  196  N.  Y.  648,  89  N.  E.  HOC. 

"  If  a  party,"  says  Ruger,  Ch.  .T., 
"  becomes  a  bona  fide  holder  for 
value  of  a  bill  before  its  acceptance, 
it  is  not  essential  to  hi?  right  to  en- 
force it  against  a  subsequent  ac- 
ceptor, that  an  additional  considera- 
tioir  should  proceed  from  him  to  the 
drawee.  The  bill  itself  implies  a 
representation  by  the  drawer  that 
the  drawee  ie  already  in  receipt  of 
funds  to  pay,  and  his  contract  is 
that  the  drawee  shall  accept  and  pay 
according  to  the  terms  of  the  draft. 
.  .  .  The  drawee  can  of  course  upon 
presentment  refuse  to  accept  a  bill, 
and  in  that  event  the  only  recourse 
of  'the  holder  is  against  the  prior 
parties  thereto;  but  in  case  the 
drawee  does  accept  a  bill,  he  becomes 
primarily  liable  for  its  payment. 
.  .  .  The  delivery  of  a  bill  or  check 
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§  243.  Contraot  for  Forbearance. — An  agreement  by  a  creditor 
to  extend  the  time  for  the  payment  of  a  debt,  admittedly  due  and 
owing,  must  be  supported  by  a  consideration,^  though  the  agree- 
ment is  made  after  the  institution  of  an  action  to  recover  the 
debt.^  Consequently  where  an  agent  for  the  sale  of  land  has 
produced  a  purchaser,  and  thus  earned  and  become  entitled  to  the 
payment  of  his  commission,  his  agreement  to  postpone  payment 
until  the  conveyance  is  made,  or  the  like,  must  be  supported  by 
a  consideration  ;^  and  where  an  account  is  stated  and  the  amount 


by  one  pereonr  to  another  for  value 
implies  a  representation  on  the  part 
of  the  drawer  tiiai,  the  drawee  is  in 
funds  for  its  payment,  and  the  sub- 
sequent acceptance  of  such  checic  or 
bill  constitutes  an  admission  of  the 
truth  of  the  representation,  which 
the  drawee  is  not  allowed  to  retract. 
.  .  .  By  such  acceptance  the  drawee 
admits  the  truth  of  the  repreeenta- 
tion,  and  having  obtained  a  suspen- 
sion  of  the  holder's  remedies  against 
the  drawer,  and  an  extension  of 
credit  by  his  admission,  is  not  after- 
ward at  liberty  to  controvert  the 
fact  as  against  a  bona  fide  holder  for 
value  of  the  bill.  The  payment  to 
the  drawer  of  the  purchase-price 
furnishes  a  good  consideration  for 
the  acceptance  which  he  then  under- 
takes shall  be  made,  and  its  subse- 
quent performance  by  the  drawee  is 
only  the  fttlfllment  of  the  contract 
which  the  drawer  represents  he  is 
authorized  by  the  drawee  to  <Qake." 
Heuertematte  v.  Morris,  (1889)  101 
N.  Y.  63,  70,  4  N.  E.  1. 

19.  Vilas  v.  Jones,  (1848)  1  N.  Y. 
274,  How.  App.  Cas.  759;  Parmelee 
V.  Thompson,  (1871)  45  N.  Y.  58; 
Toplitz  V.  Bauer,  (1900)  161  N.  Y. 
325,  331,  55  X.  E.  1059;  National 
Citizens'  Bank  v.  Toplitz,  (1904)  178 
K.  Y.  464,  71  N".  E.  1;  Moeer  v. 
Walker,  (Sup.  1897)  23  App.  Div. 
91,  48  N.  Y.  S.  341;  Mutual  L.  Ins. 
(3o.  V.  Aldrich,  (Sup.  1899)  44  App. 
Div.  620,  60  N.  Y.  S.  195;  Twelfth 
Ward  Bank  v.  Samuels,  (Sup.  1002) 
71  .4pp.  Div.  168,  75  N.  Y.  S.  561, 
alErmed  176  N.  Y.  593  mem.,  68  N. 


E.  1125;  Carr  v.  Morris,  (Sup. 
1920)  191  App.  Div.  671,  181  N.  Y. 
S.  813;  MiUer  v.  HoHnrook,  (Sup. 
1828)  1  Wend.  317;  Keynolds  v. 
Ward,  (Sup.  1830)  5  Wend.  501; 
Patchin  v.  Pierce,  (Sup.  1834)  12 
Wend.  61;  Tayl(»  v.  Renaie,  (Sup. 
0.  T.  1861)  36  Barb.  272,  22  How. 
Pr.  101;  Farrington  v.  BuUard, 
(Sup.  1863)  40  Barb.  612;  O'Hara 
V.  Bobinson,  (Sup.  1892)  63  Hun 
569,  45  State  Rep.  460,  18  N.  Y.  & 
641;  Babcock  v.  Kuntzsch,  (Sup. 
1895)  86  Hun  615,  66  State  Rep.  47, 
32  N.  Y.  S.  663;  McComb  v.  Von 
Ellert,  (Com.  PL  G.  T.  1894)  7  Misc. 
69,  57  State  Rep.  501,  27  N.  Y.  S. 
372;  Moskowitz  v.  Homberger,  (City 
Ct.  G.  T.  1896)  15  Misc.  645,  74 
State  Rep.  567,  38  N.  Y.  S.  114; 
Popper  V.  Bingham,  (City  CJt.  G.  T. 
1897)  20  Misc.  173,  45  N.  Y.  S.  820; 
Hilderbrandt  v.  Fallot,  (Sup.  App. 
T.  1905)  46  Misc.  615,  92  N.  Y.  S. 
804,  16  N.  Y.  Annot.  Cas.  133; 
Barden  v.  Sworta,  (Sup.  Sp.  T. 
1920)  112  Misc.  384,  183  N.  Y.  S. 
184;  Hann  v.  Brettler,  (Sup.  App. 
T.  1907)  107  N.  Y.  S.  78;  McLean  v. 
Towle,  (Chan.  Ct.  1845)  3  Sandf. 
Ch.  117;  Trvon  v.  Jennings,  (Com. 
PI.  Sp.  T.  1861)  12  Abb.  Pr.  33,  22 
How.  Pr.  421;  Fair  v.  XJlevey,  (Sup. 
Sp.  T.  1898)  28  Civ.  Pro.  245,  66 
N.  Y.  S.  414. 

SO.  Popper  V.  Bingham,  (City  Ct. 
G.  T.  1897)  20  Misc.  173,  45  N.  Y.  S. 
820. 

81.  Moskowitz  v.  Honvberger, 
(City  Ct.  G.  T.  1896)  15  Misc.  645, 
74  State  Rep.  567,  38  N.  Y.  S.  114; 
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due  admitted,  the  law  implies  a  promise  by  the  debtor  to  pay  on 
request,  and  the  subsequent  acceptance  of  the  debtor's  written 
promise  to  pay  "  when  able,"  or  the  like,  unless  there  is  some 
new  consideration  for  the  creditor's  promise  to  forbear,  does  not 
prevent  the  immediate  enforcement  of  the  claim.'*  The  perform- 
ance by  the  debtor  or  his  agreement  to  perform  nothing  more 
than  his  legal  duty  or  obligation  will  not  constitute  a  considera- 
tion for  the  promise  of  the  creditor  to  forbear.*'  On  the  other 
hand,  the  doing  by  the  debtor  of  an  act  he  was  not  bound  to  do 
or  his  agreement  to  do  such  act  is  ordinarily  a  sufficient  considera- 
tion for  the  creditor's  promise  to  forbear.  Thus,  where  an  agree- 
ment for  forbearance  is  made  by  one  in  contemplation  of  his  pur- 
chase of  an  indebtedness  secured  by  mortgage,  the  payment  by 
the  mortgagor  of  the  expenses  of  searching  the  title  or  his  agree- 
ment to  pay  them  is  a  sufficient  consideration.**  The  same  is  true 
in  case  of  a  debt  secured  by  a  mortgage,  where  the  mortgagor 
procures  and  assigns  to  the  mortgagee  a  policy  of  insurance  on  the 
mortgaged  premises.*^  As  usurious  interest  may  be  immediately 
recovered  back,  the  view  has  been  taken  that  the  payment  of  such 
interest  is  not  a  sufficient  consideration  for  the  promise  of  the 
creditor  to  extend  the  time  of  payment;**  and  a  fortiori,  an 
executory  agreement  to  pay  usurious  interest  being  void,  it  can- 
not constitute  a  sufficient  consideration  for  the  creditor's  promise 
to  forbear.*^     Where  a  surety  was  by  subrogation  entitled  to 


Moskowitz  v.  Hornberger,  (Sup. 
App.  T.  1897)  20  Misc.  558,  46  N. 
Y.  S.  462;  Rohkohl  v.  Sussman, 
(Sup.  App.  T.  1908)  61  Misc.  246, 
113  N.  Y.  S.  586;  Taubenblatt  v. 
Galewski,  (Sup.  App.  T.  1908)  108 
N.  Y.  S.  588;  Marx  v.  Kovacs,  (Sup. 
App.  T.  1915)  165  N.  Y.  S.  463; 
Genatt  v.  Rubinson,  (Sup.  App.  T. 
1917)   165  N.  Y.  S.  464. 

As  to  whether  the  act  of  the  land- 
owner in  entering  into  the  contract 
for  the  sale  of  the  land  is  a  suffi- 
cient consideration,  see  infra,  section 
262. 

82.  Fair  v.  Ulevey,  (Sup.  Sp.  T. 
1898)  28  Civ.  Pro.  245,  56  N.  Y.  S. 
414. 

This  is  to  be  distinguished,  how- 
ever, from  a  case  where  in  consider- 
ation   of    a    compromise    the    debtor 


promises  to  pay  when  able.  In  such 
a  case  no  other  promise  is  implied 
and  the  debtor  can  only  be  held 
liable  according  to  the  terms  of  hia 
promise.  Work  v.  Beach,  (Sup. 
1889)  53  Hun  7,  24  State  Rep.  256, 
6  N.  Y.  S.  27. 

As  to  the  compromise  and  settle- 
ment of  disputes  as  a  consideration, 
see  infra,  section  285  et  seq. 

83.  See  infra,  section  325  et  seq. 

24.  Valentine  v.  Heydecker,  (Sup. 
1878)   12  Hun  676. 

2>5.  Tammien  v.  Clause,  (Sup. 
1873)   67  Barb.  430. 

26.  Vilas  v.  Jones,  (1848)  1  N.  Y. 
274,  How.  App.  Cas.  759;  Hunt  v. 
Bloomer,  (Super.  Ct.  1866)  12 
Super.  Ct  202. 

27.  See   infra,  section  318. 
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raiforce  a  mortgage  which  he  was  compelled  to  pay,  the  fact  that 
the  owner  of  the  equity  of  redemption,  who  had  assumed  the  pay- 
ment of  the  mortgage  debt,  by  his  exertions  induced  the  mortgageo 
to  assign  the  mortgage  to  the  surety  instead  of  canceling  it,  has 
been  held  not  to  be  a  sufi&cient  consideration  for  a  promise  by  the 
surety  to  extend  the  time  for  the  payment  of  the  debt,  as  such 
assignment  was  not  necessary  to  enable  the  surety  to  enforce  the 
mortgage.** 

§  244.  Conteact  to  Make  Will. —  A  promise  to  make  a  will  in 
favor  of  a  certain  person  must,  like  any  other  contract,  be  sup- 
ported by  a  sufficient  consideration,**  and  therefore  a  promise 
by  the  father  of  an  illegitimate  child  to  make  a  provision  for  the 
child  in  his  will  is  not  binding  unless  there  was  some  consideration 
other  than  the  relationship  between  the  parties.*"  The  same  would 
be  true  as  regards  a  similar  promise  by  a  parent  to  his  legitimate 
child,  as  natural  love  and  affection  is  not  a  sufficient  consideration 
to  support  an  executory  promise."  A  note  given  to  a  person  as 
security  merely  against  the  revocation  of  a  bequest  made  in  his 
favor  by  the  maker  is  not  enforceable  if  there  was  no  legal  obliga- 
tion on  the  part  of  the  maker  not  to  revoke  his  bequest.** 

§  245.  Promise  to  Answer  for  Debt  of  Another. —  A  promise 
to  pay  the  debt  of  another  must  not  only,  under  the  statute  of 
frauds,  be  in  writing,**  but  must  also  be  supported  by  a  considera- 
tion. The  pre-existing  debt  is  not  itself  a  sufficient  consideration 
for  such  a  promise.**  And  the  fact  that  the  promisor  has  funds 
in  his  hands  belonging  to  the  debtor,  but  without  any  authority 
to  apply  them  to  the  pajrment  of  the  debt,  does  not  constitute  a 

88.  McLean  v.   Towle,    (Chan.   Ct.  sary    if   there   was   a   detriment    or 

1845)    3  Sandf.  Ch.  117.     This  deci-  possible  detriment  to  the  promisee, 

(ion  seems  to  overloolc  the  fact  that  29.  Winchell     v.     Latham,      (Sup. 

the  owner  of  the  equity  of  redemp-  1827)    8   Cow.  682;   Todd  v.   Weber, 

tioB    did    something,    that    is,    ren-  (Sup.  G.  T.  1883)   17  WIcly.  Dig.  72. 

dered  a  service,  which  he  was  under  80.  Todd   v.    Weber,    (Sup.   G.    T. 

no  obligation  to  render.     But  if  the  1883)    17  Wkly.  Dig.  72,  disposed  of 

■errioe  had  been   rendered   prior  to  on  appeal  on  other  grounds  95  N.  Y. 

the  promise  of  the  surety   and  not  181. 

with   any   expectation   of   compensa-  31.  See  infra,  section  337. 

tion  it  would  not  then  have  consti-  32.  Winchell     v.     Latham,     (Sup. 

tnted  a  consideration!.     (See  section  1827)  6  Cow.  682. 

342.)     This,  however,  does  not  seem  33.  See    Personal    Property    Law, 

to  be  the  ground   for   the   decision,  §    31     (40   McKinney's    Cons.    Laws, 

which   appears   to   be   based    on   the  p.  54). 

tlieory  that  no  benefit  wasi  conferred  34.  See   infra,   section   245. 
on  the  surety,   which   was   unneces- 
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sufficient  consideration."  Thus  in  case  of  an  order  drawn  by  one 
person  on  another  in  favor  of  a  third  person,  not  ccmstituting  a 
draft  or  bill  of  exchange  governed  by  the  law  merchant,  the 
acceptance  by  the  person  on  whom  it  is  drawn  must  be  supported 
by  a  consideration  to  be  enforceable^*  but  where  the  drawer  of 
the  order  has  a  claim  in  the  hands  of  the  drawee  for  collection, 
and  the  direction  is  to  pay  from  the  amount  of  the  claim  when 
collected,  this  affords  a  sufficient  consideration  for  the  acceptance 
of  the  order.*^  It  is  well  recognized  that  if  an  executor  or  admin- 
istrator has  assets  in  his  hands  sufficient  to  pay  the  debts  of  the 
estate,  this  will  support  a  promise  by  him  to  pay  such  a  debt  out 
of  his  own  funds  on  which  assumpsit  may  be  maintained  and  a 
judgment  recovered  de  bonis  propriis.** 

§  246.  Belease. —  A  release  of  an  existing  claim,  unless  under 
seal,  must  be  supported  by  a  consideration  to  be  binding  on  the 
creditor.**  Thus  where  the  plaintiff  performed  services  for  the 
defendant  at  his  request  and  held  a  legal  demand  against  him  for 
their  value,  it  was  held  that  a  subsequent  statement  by  the  plaintiff 
that  he  made  no  claim  in  respect  thereto,  not  founded  on  a  con- 
sideration, was  no  defense  to  an  action  for  such  service.^  It  has 
also  been  held,  where  improvements  to  a  trust  estate  had  been 
made  on  the  personal  credit  of  the  trustee,  that  in  order  to  transfer 
the  charge  from  him  to  the  estate  and  thus  exonerate  him  from 
personal  liability,  there  must  be  an  agreement  between  the  trustee 
and  the  creditor  based  on  some  new  consideration,  though  this  new 
consideration  may  consist,  it  seems,  of  an  assignment  by  the  trustee 
of  his  claim  against  the  trust  estate  for  reimbursement.**  As  is 
shown  later,  the  part  payment  of  an  indebtedness  is  not,  as  a 

35.  Quin  v.  Hanford,   (Sup.  1841)  38.  See   section   292,    infra. 

1   Hill   82.     Such  a  promise   is   not  39.  Osborn  v.  Keech,    (Sup.  1875) 

analogous  to  one  by  an  executor  who  3  Hun  223,  5  Thomp.  &  C.  679,  af- 

has  assets  of  the  estate  in  his  hands  firmed  64  N.  Y.   640  mem.;   Brenen 

to  pay  a  debt  owing  by  the  estate  out  v.  Kelly,  (Sup.  Sp.  T.  1899)  30  Misc. 

of  hie  own  funds,  as  he  has  the  right  46,  61  N.  Y.  S.  695;  Cobb  v.  Jobn- 

to  apply  the  assets  to  the  payment  of  son,    (Sup.    Sp.    T.    1901)    36    Misc. 

the  debt.  109,  71  N.  Y.  S.  218. 

86.  Richardson  v.  Carpenter,  40.  OsBorn  t.  Keech,  (Sup.  1876) 
(Super.  Ct.  1870)  32  Super.  Ct.  360,  3  Hun  223,  6  Thomp.  &  C.  679, 
affirmed  aa  to  this  but  reversed  on  affirmed  64  N.  Y.  640  mem. 

other  grounds  46  N.  Y.  660.  41.  Leodrum     v.      Clarke,      (Sap. 

87.  Richardson        v.        Carpenter,       1878)  6  Wkly.  Dig.  438. 
(1871)    46  N.   Y.   660,  reversing  32 

Super.  Ct.  360. 
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general  rule,  a  sufficient  consideration  for  a  discharge  of  the 
nnpaid  balance  of  the  debt,  as  the  debtor  does  nothing  more  than 
he  is  legally  boond  to  do.**  On  tie  other  hand,  an  indebtedness 
owing  to  a  donor  by  the  donee  may  be  the  subject  of  a  gift  and  in 
this  way  discharged."  And  as  at  a)mmon  law,  a  release  under  seal 
is  fully  effective  irrespective  of  lie  actual  ccmsideration,  as  the 
statutory  modification  to  the  effect  that  a  seal  only  prima  facie 
imports  a  consideration  does  not  apply  to  a  release.^ 

§  247.  Stipnlation  between  AUomttyB. —  Stipulations  made  by 
attorneys  in  actions  are  not  strictly  contracts  and  are  held  to  be 
binding  without  any  regard  to  the  question  of  consideration.** 
All  agreements,  however,  between  attorneys  to  pending  actiims 
are  not  stipulations  within  the  meaning  of  this  rule.  Thus,  an 
agre^nent  between  attorneys  after  the  commencement  of  an 
action  on  a  debt  admittedly  due  and  owing,  for  the  pajnnent  of 
the  ddbt  in  instalments,  is  not  a  stipulation  between  attorneys 
but  an  agreement  for  the  extension  of  time  for  the  payment  of 
the  debt,  and  must  be  supported  by  a  consideration.**  The  same 
would  seem  to  be  true  as  regards  a  stipulation  by  an  attorney 
giving  precedence  to  a  later  execution  over  the  prior  execution 
of  his  client ;  but  in  such  a  case,  if  the  judgment  in  favor  of  his 
client  was  subject  to  be  set  aside  for  fraud  in  its  procurement, 
the  att(»iiey  by  whom  it  was  procured  has  authority  to  agree  to 
its  vacation  irrespective  of  the  instructions  of  his  client,  and  his 
agreement  to  give  precedence  to  a  later  execution  over  that  of  his 
client,  in  consideration  of  the  dismissal  of  a  motion  to  vacate  the 
judgment  of  his  client  for  the  fraud  in  its  procurement,  would  be 
supported  by  a  sufficient  consideration.*^ 

§  248.  Batiflcation  of  Acts  of  Agent.^  Where  an  agent  without 
authority  contracts  on  behalf  of  his  principal,  a  ratification  by  the 
principal  does  not  require  any  consideration  to  render  it  effective 
to  bind  him,  as  the  ratification  is  equivalent  to  original  authority 
to  the  agent.  Thus,  where  one  partner  signs  the  firm's  name  to 
commercial  paper  and  negotiates  it  for  his  individual  use,  the 

la.  See  infra,  section  331.  820,  79  State  Rep.  820.     See  supra, 

4J.  See  supra,  section  233^  section  243,  as  to  tlxe  necessity  for 

44.  See  infra,  section   377.  a   consideration    to   support    a    con- 

49.  Ross  V.  Farris,  (Sup.  1879)   18  tract  for  forbearance. 

Hun  210.  47.  Read    v.    French,     (1863)     28 

*t.  Poppen  V.  Bingham,   (City  Ct.  N.  Y.  285. 

0.  T.  1897)  20  Misc.  173,  46  N.  Y.  S. 
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other  partner  cannot  in  the  first  instance  be  held  liable  if  the 
transferee  has  knowledge  of  the  facts,  but  if  he  ratifies  the  act 
of  his  partner  he  will  become  bound  though  there  is  no  new  con- 
sideration for  such  ratification.^  So  as  between  principal  and 
agent  the  ratification  of  the  agent's  unauthorized  act,  thereby 
relieving  him  from  any  liability  to  his  principal  on  account  thereof, 
need  not  be  supported  by  a  consideration/' 

§  249.  Volimtary  Mandate;  Effect  of  Ckaunencing  PerfMrm- 
ance. —  The  rule  that  if  one  undertakes  a  mandate  and  begins  the 
performance  of  it  his  promise  then  becomes  binding  on  him  and 
he  is  liable  for  injuries  which  may  result  from  his  neglect  even 
though  he  may  not  have  received  and  is  not  to  receive  any  com- 
pensation for  his  promise,  seems  to  rest  on  the  principle  that 
detriment  to  the  promisee  may  constitute  a  consideration.  If  he 
fails  altogether  to  do  what  he  has  promised  to  do  the  want  of 
consideration  excuses  his  omission.  This  is  called  a  nonfeasance. 
But  if  he  begins  the  execution  of  his  engagement  his  failure  is  a 
misfeasance  and  he  becomes  responsible.^  Thus  if  one,  even  with- 
out consideration,  promises  to  pay  the  premiums  on  an  existing 
life  insurance  policy  and  to  keep  it  alive  for  the  benefit  of  the 
insured,  and  commences  to  perform  by  the  payment  of  premiums, 
it  has  been  held  that  he  is  liable  to  the  insured  if,  without  notice 
to  the  insured,  he  ceases  to  pay  the  later  premiums  and  permits 


48.  Commercial  Bank  v.  Warren, 
(1857)   15  N.  Y.  577. 

4ft.  Qillett  V.  Whiting,  (Super. 
Ct.  1888)  55  Super.  Ct.  187,  14  State 
Rep.  726,  affirmed  as  to  this  hut  re- 
versed on-  other  grounds  120  N.  Y. 
402,  31  State  Rep.  495,  24  N.  E.  790. 

60.  Rutgers  v.  Lucet,  (Sup.  1800) 
2  Johns.  Cas.  02;  Ainsworth  v. 
Bacl(U8,  (Sup.  1875)  5  Hun  414.  See 
also  Smedes  v.  Utica  Bank,  (Sup. 
1S23)   20  Johns.  372,  379. 

In  Thorne  v.  Deas,  (Sup.  1809)  4 
Johns.  84,  which  is  a  leading  au- 
thority on  the  subject  of  the  liabilitj 
of  mandataries,  Mr.  Kent,  after  re- 
ferring to  the  rule  laid  down  hj  Sir 
William  Jones  in  his  Essay  on  the 
Law  of  Bailments,  as  to  the  liability 
of  a  mandatary  for  omission  to  per- 
form, says:  "A  short  review  of  the 
leading  cases  will  show  that,  by  the 


common  law,  a  mandatary,  or  one 
who  undertakes  to  do  an  act  for 
another,  without  reward,  is  not 
answerable  for  omitting  to  do  the 
act,  and  is  only  responsible  when  he 
attempts  to  do  it  and  does  it  amiss. 
In  other  words,  he  is  responsible  for 
a  misfeasance,  but  not  for  a  nonfeas- 
ance, even  though  special  damages 
are  averred.  Those  who  are  conver- 
sant with  the  doctrine  of  mandatum 
in  the  civil  law,  and  have  perceived 
the  equity  which  supports  it  and  the 
good  faith  which  it  enforces,  may 
perhaps  feel  a  portion  of  regret  that 
Sir  William  Jones  was  not  succeseful 
in  his  attempt  to  ingraft  this  doc- 
trine, in  all  its  extent,  into  the 
English  law.  I  have  no  doubt  of 
the  perfect  justice  of  the  Roman 
rule,  on  the  ground  that  good  faith 
ought   to   be    observed,   because    the 
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the  policy  to  lapse."  On  the  other  hand,  where  a  person  volun- 
tarily promised  to  procure  insurance  on  a  vessel  and  omitted 
entirely  to  do  so,  it  was  held  that  he  incurred  no  liability  to  the 
promisee." 

§  250.  Waiver  Oenerally. —  It  has  been  said  that  a  waiver  of  a 
condition  precedent  to  the  enforcement  of  rights  under  a  contract 
must  be  supported  by  a  consideration,  or  the  act  relied  on  as  a 
waiver  must  be  such  as  to  estop  a  party  from  insisting  on  the 
performance  of  the  condition.^  For  instance,  it  is  said  that  "  if 
my  tenant  agrees  to  pay  me  rent  on  a  day  named,  or  his  lease 
will  be  forfeited,  and  if  before  the  day  I  agree  for  a  valuable 
consideration  to  waive  the  condition,  I  am  bound  by  the  agree- 
ment. If,  without  consideration,  I  agree  that  he  may  pay  after 
the  day,  and  he  by  reason  thereof  omits  to  pay  at  the  day,  I  am 
estopped  from  enforcing  a  forfeiture.  But  if,  without  considera- 
tion, I  assent  to  a  waiver  of  payment  at  the  day,  but  before  the 
day  withdraw  my  assent  and  insist  on  performance  in  such  season 
as  to  enable  him  to  perform,  I  am  not  estopped."'^  And  it  has 
been  held  that  a  waiver  of  a  provision  in  an  insurance  policy  that 
any  action  to  enforce  the  policy  must  be  instituted  within  a  stated 
time  must  be  supported  by  a  consideration  or  based  on  an  estoppel.** 
The  broad  rule  has  also  been  laid  down  that  after  the  time  of 
performance  is  passed,  an  arrangement  between  the  parties  for  the 
future  performance  of  the  contract  by  the  party  in  default  is 
not  binding  on  the  other  party  unless  supplemented  by  a  new 
consideration;"  but  prior  to  the  time  for  performance,  as  in  case 

employer,  placing  reliance  upon  that  been    so   left   by    the    common    law, 

good    faith    in    the   mandatary,   was  which  we  cannot  alter  and  which  wo 

thereby  prevented  from  doing  the  act  are  bound  to  pronounce." 

himself  or  employing  another  to  do  51.  AinsworUi    v.    Backua,     (Sup. 

it.    This  is  the  reason  which  is  given  1875)   5  Hon  414. 

in  the  Institutes  for  the  rule,  Manda-  82.  Thome  v.  Deas,  (Sup.  1809)  4 

turn   non   suscipere  cuilibet   liberum  Johns.  84. 

est;  susoeptum  autem  consummandum  ffS.  Ripley     v.     ^tna     Ins.     Co., 

est,    aut    quam    primum    renuncian-  (1864)    30  N.   Y.   136,  reversing   29 

dam,   ut   per   semet   ipsum   aut  per  Barb.  552,  17  How.  Pr.  444. 

alium,    eandem    rem    mandator    ex-  54.  Ripley     v.     ^tna     Ins.     Co., 

eqnatur.     (Inst.  lib.  3,  27,  11.)     But  (1864)   30  N.  Y.  136. 

there  are  many  rights  of  moral  obli-  65.  Ripley     v.     ^Etna     Ins.     Co., 

gation   which  civil  laws  do  not  en-  (1864)   30  N.  Y.  136. 

force,  and  are  therefore  left  to  the  66.  Phillips  v.  Taylor,   (Super.  Ct. 

conscience     of     the     individiuil,     as  1883)  49  Super.  Ct.  318,  affirmed  101 

rights  of   imperfect   obligation;    and  N.  Y.  639  mem.,  1  Silv.  App.  9,  23 

the  prorois?  befor*  w  »eeme  to  }ii»y^  Wkly.  Dig.  257,  4  N.  E.  727,  citing 


Digitized  by  VjOOQIC 


3«8  NEW  YOEK  LAW  OF  CONTRACTS  [§  261 

of  other  modifications,  no  new  consideration  is  necessary  for  an 
agreement  extending  the  time  for  performance.*^  And  where  a 
contractor  is  in  default  in  matters  respecting  the  manner  of  con- 
structing a  building,  giving  ground  for  the  termination  of  the 
contract  by  the  other  party,  it  seems  that  an  agreement  by  the 
parties  whereby  the  defects  in  performance  are  settled  and  pro- 
vision made  for  their  correction  and  the  completion  of  the  work, 
is  binding  on  both  parties,  especially  after  the  contractor  has 
commenced  work  under  the  new  agreement.**  A  waiver,  however, 
in  its  proper  sense  is  defined  in  a  recent  case  to  be  "  the  inten- 
tional relinquishment  of  a  known  right;  it  is  voluntary  and 
implies  an  election  to  dispense  with  something  of  value,  or  forego 
some  advantage  which  the  party  waiving  it  might  at  its  option 
have  demanded  or  insisted  upon, ' '  *  and  is  said  to  be  a  technical 
doctrine  introduced  to  relieve  against  a  forfeiture.**  As  so  under- 
stood it  is  now  recognized  that  a  consideration  is  not  necessary 
to  support  a  waiver." 

§  251. Application  of  General  Rule  as  to  Waiv«r. —  The 

cases  which  present  the  most  familiar  phases  of  the  doctrine  of 
waiver  are  those  which  have  arisen  out  of  the  litigation  over 
insurance  policies  where  the  defendant  has  claimed  a  forfeiture 
because  of  the  breach  of  some  condition  in  the  contract.  And  it 
is  now  accepted  as  a  general  rule  that  a  waiver  by  the  insurer 
of  a  forfeiture  of  the  rights  of  the  insured  need  not  be  based  on  a 
consideration.**  "  When,"  says  Earl,  J.,  "  there  has  been  a 
breach  of  a  condition  contained  in  an  insurance  policy,  the  insnr- 

Hill  V.  Blake,  (Super.  Ct.  1882)   48  61.  Toplite  v.  Bauer,    (1900)    161 

Super.   Ct.    253,    affirmed   on    other  N.    Y.    325,    333,    55    N.    E.    1069; 

grounds  97  N.  Y.  216.  Draper  v.  Oswego  County  F.  Relief 

W.  Fallon  v.   Lawler,    (1886)    102  Aae'n,   (1907)    190  N  Y.  12,  16,  82 

N.  Y.  228,  1  State  Rep.  397,  6  N.  E.  N.  E.   755;   Clark  v.  West,    (1908) 

392;  Clark  v.  Dales,   (Sup.  1855)  20  193  N.  Y.  349,  86  N.  E.  1;  Schoen- 

Barb.  42.  berg   v.    Mutual    Profit   Realty    Co., 

58.  Fallon  v.   Lawler,    (1886)    102  (Sup.  App.  T.   1916)    94  Misc.  203, 

N.  Y.  228,  1  State  Rep.  397,  6  N.  E.  168  N.  Y.  S.  264.    But  see  Bohde  v. 

392.  Farley,  (Super.  Ct.  1882)  49  Super. 

89.  Clark  v.  West,   (1908)    193  N.  Ct.  42. 
Y.   349,  350,  86  N.   E.   1.     See  also  68.  Titus  v.  Glens  Falls  Ins.   Co., 

Draper  v.   Oswego  County  F.   Relief  (1880)  81  N.  Y.  410,  8  Abb.  N.  Gas. 

AsB'n,   (1907)    190  N.  Y.  12,  16,  82  315;  De  Prece  v.  National  L.  Ins.  Co., 

N.  E.  755.  (1892)   1.S6  N.  Y.  144,  48  State  Rep. 

60.  Draper  v.  Oswego  County  F.  909,  32  N.  E.  556;  Kiernan  v.  Dutch- 
Relief  Ass'n,  (1907)  190  N.  Y.  12,  ess  County  Mut.  Ins.  Co.,  (1806)  160 
16,  82  N.  E.  755.  N.  Y.  190,  44  N.  E.  698. 
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ance  company  may  or  may  not  take  advantage  of  such  breach  and 
claim  a  forfeiture.  It  may,  eonsalting  its  own  inter^ts,  choose 
to  waive  the  forfeiture,  and  this  it  may  do  by  express  language 
to  that  effect,  or  by  acts  from  which  an  intention  to  waive  may 
be  inferred  or  from  which  a  waiver  follows  as  a  legal  result.  "** 
And  as  a  general  rule,  if  in  any  negotiation  or  transaction  with 
the  insured,  the  insurer,  after  knowledge  of  the  existence  of  a 
cause  of  forfeiture,  recognizes  the  continued  validity  of  the  policy, 
this  will  constitute  a  waiver  of  the  cause  of  forfeiture.**  For 
instance,  where  proof  of  loss  is  required  by  a  provision  in  an 
insurance  policy  to  be  made  within  a  stated  time,  the  failure  to 
make  it  may  be  waived  even  after  the  time  limited  has  expired 
without  any  consideration  for  such  waiver,"  The  doctrine  of 
waiver,  however,  is  one  of  general  application  and  is  confined  to 
no  particular  class  of  cases.  Thus,  in  a  recent  well  considered 
case  the  subject  matter  of  the  contract  involved  was  the  writing 
of  books  by  the  plaintiff  for  the  defendant.  The  compensation 
for  the  work  specified  in  the  contract  was  to  be  six  dollars  per 
page,  unless  the  plaintiff  failed  to  abstain  totally  from  the  use  of 
intoxicating  liquors  during  the  continuance  of  the  contract,  in 
which  event  he  was  to  receive  only  two  dollars  per  page.  The 
plaintiff  did  not  so  abstain  and  in  an  action  for  the  additional 
four  dollars  per  page,  two  dollars  per  page  having  been  paid  as 
provided  in  the  contract  while  the  work  was  being  done,  claimed 

68.  Titus  T.  Glens  Falls  Ins.  Co.,  due  conformity  on  his  part,  it  will 

(I8S0)   81  N.  Y.  410,  419,  8  Abb.  N.  operate  as  an  equitable  estoppel,  and 

Cas.  316.  in  either  case  the  result  will  be  the 

In  considering   the   effect   of   fail-  same.    The  forfeiture  is  not  incurred, 

ore  to  mal<e  punctual   payment  un-  and  the  policy  continues  in  force." 
der  life  insurance  policica,  the  court  64.  Titus  v.  Glens  Falls  Ins.  Co., 

•aid,  per   Maynwd,  J.,   in   DeFrece  (1880)  81  N.  Y.  410,  8  Abb.  N.  Cas. 

T.  National  L.  Ins.  Co.,   (1S92)    136  816. 

N.  T.   144,  151,  48  State  Rep.   909,  6S.  Goodwin  v.  Massachusetts  Mut. 

32N.  E.  656:    "It  is  immaterial  how  L.   Ins.   Co.,    (1878)    73   N  Y.   480; 

the  transaction  may  be  legally  desig-  Prentice    v.    Knickerbocker    L.    Ins. 

Dated.      If    it   has    the    element   of  Co.,  (1879)  77  N.  Y.  483,  489;  Owen 

advantage  to  the  promisor,  or  ai  loss  v.    Farmers'   Joint   Stock    Ins.    Co., 

to  the  promisee,  or  if  there  are  mu-  (Sup.  G.  T.  1869)   57  Barb.  518,  10 

tnal  promises,  it  may  be  upheld  as  a  Abb.  Pr.  N.  8.   166  note;    Dohn  v. 

▼alid  agreement  snppM^ed  by  a  snf-  Farmers'  Joint  Stock  Ins,  Co.,  (Sup. 

ficient  consideration;    or   if   the   in-  G.  T.  1871)    5  Lans.  276.     But  see 

surer  by  any  declaration  or  course  Underwood  v.   Farmers'  Joint  Stock 

of  action  leads  the  insured  to  beliere  Ins.  Co.,    (1874)    57   N.  Y.   600,  48 

that  by  conforming  thereto  his  policy  How.  Pr.  367. 
will  not  be  fwfeited,  if  followed  by 

24 
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that  the  defendant  had  waived  a  compliance  with  the  stipulation 
as  to  abstaining  from  the  use  of  intoxicating  liquors.  It  was 
held  that  the  stipulation  was  a  condition  precedent  to  the  right 
of  the  plaintiff  to  the  payment  of  six  dollars  per  page,  involving 
an  incident  to  the  method  of  performance,  and  that  the  defend- 
ant could  waive  a  compliance  therewith  and  the  consequent  for- 
feiture resulting  from  a  noncompliance,  and  that  the  waiver  did 
not  require  a  consideration  for  its  support."  The  doctrine  of 
waiver  is  a  proper  ground  on  which  to  base  the  generally  accepted 
rule  that  where  an  indorser  of  a  note  or  the  drawer  of  a  bill  of 
exchange  has  been  discharged  from  liability  by  the  failure  to 
demand  payment,  to  protest,  or  to  give  notice  of  nonpayment, 
he  may  waive,  without  consideration,  such  defense."  It  is  like- 
wise held,  where  the  pledgee  reserves  the  right  to  sell  the  pledge 
without  notice  to  the  pledgor,  that  no  consideration  is  necessary 
for  a  waiver  of  this  right.**  Though  the  time  of  payment  is  made 
the  essence  of  a  contract,  and  the  right  of  one  party  to  enforce 
the  promise  of  the  other  party  is  dependent  on  a  strict  compliance 
by  him  in  respect  to  the  payments  to  be  made,  the  party  to  whom 
the  payments  are  to  be  made  may,  by  a  consent  to  extend  the 
time  of  payment,  even  if  there  is  no  consideration  given  therefor, 
waive  a  strict  performance  and  thus  preclude  himself  from  setting 
up  the  nonperformance  in  accordance  with  the  original  contract 
as  a  default  by  the  other  party .*•  Where  a  bond  or  the  like  con- 
tains an  acceleration  clause  giving  the  obligee  the  right  to  declare 

86.  Clark  v.  West,   (1908)    19»  N.  due  notice,  and  the  waiver  may  be 

Y.   349,   86   N.    E.    1,   reversing   125  express  or  implied." 

App.  Div.  654,  110  N.  Y.  S.  110.  flS.  Toplita  v.   Bauer,    (1900)    161 

«7.  Robs  v.  Hurd,  (1877)  71  N.  Y.  N.  Y.  825,  55  N.  E.   1059,  affirming 

14;  Brown  v.  Mechanics',  etc.,  Bank,  34  App.  Div.  526,  66  N.  Y.  S.  29. 

(Sup.    1897)    16   App.   Div.   207,   44  69.  Thomson  v.  Poor,    (1895)    147 

N.  Y.  S.  645;  Porter  v.  Thorn,  (Sup.  N.  Y.  402,  70  State  Rep.  47,  42  N.  E. 

1898)   30  App.  Div.  363,  51  N.  Y.  S.  13;     Schoenberg    v.     Mutual    Profit 

974;  Tebbetts  v.  Dowd,   (Sup.  1840)  Realty  Co.,   (Sup.  App.  T.  1916)   94 

23    Wend.     379;     Clark    v.     Tryon,  Misc.  203,  158  N.  Y.  S.  264. 

(Com.  PI.  G.  T.  1893)  4  Misc.  63,  53  In  Thomson  v.   Poor,    (1895)    147 

State   Rep.    123,   23   N.    Y.   S.    780;  N.  Y.  402,  409,  70  State  Rep.  47,  42 

Brooklyn   Bank   v.   Waring,    (CSian.  N.    E.    13,    Andrews    C.    J.,    says: 

Ct.  1844)  2  Sandf.  Ch.  1.  "We  know  of  no  principle  of  law 

The  Negotiable   Instruments   Law,  which  will  permit  a  party  to  a  con 

S    180    (37   McEinney's  Cons.   Laws,  tract,  who  is  entitled  to  demand  the 

p.  134 )  expressly  provides  that  "  no-  performance   by  the  other  party  of 

tice  of  dishonor  may  be  waived  either  some  act  within  a  specified  time  and 

before  the  time  of  giving  notice  has  who  has  consented  to  the   postpone- 

arrived,  or  after  the  omission  to  give  ment  of  the  perforpiA'nc?  to  1^  tin? 
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the  entire  indebtedness  due  before  the  time  fixed  for  its  payment, 
in  case  of  a  default  in  the  payment  of  interest  or  an  instalment 
of  the  principal,  a  waiver  of  strict  payment,  though  there  is  no 
consideration  therefor,  is  inconsistent  with  a  claim  that  there  has 
been  a  default  which  entitles  the  creditor  to  proceed  under  the 
acceleration  clause.  The  creditor  after  thus  waiving  payment 
cannot  consider  the  other  party  in  default  unless  a  demand  for 
payment  is  made.  No  new  consideration  is  necessary  to  give 
effect  to  such  a  waiver.^  Assuming  that  a  consideration  is  neces- 
sary as  a  basis  for  the  waiver  of  the  optional  right  of  a  mortgagee 
to  call  the  principal  of  the  debt  for  a  default  in  the  payment  of 
taxes,  the  prompt  payment  of  overdue  taxes,  on  notice  from  the 


mbeequent  to  that  fixed  by  the  con- 
tract, and  where  the  other  party  hag 
acted  ttpon  such  coment  and  in  re- 
liance thereon  has  permitted  the  con- 
tract time  to  pass  without  perform- 
ance, to  subsequently  recall  such 
consent  and  treat  the  nonperform- 
ance within  the  original  time  as  a 
teeach  of  the  contract.  The  original 
contract  is  not  changed  by  such 
waiver,  but  it  stands  as  an  answer 
to  the  other  party  who  seeks  to  re- 
cover damages  for  nonperformance 
induced  by  an  imrecalled  consent. 
The  party  may,  in  the  absence  of  a 
valid  and  binding  agreement  to  ex- 
tend the  time,  revoke  his  consent  so 
far  aa  it  has  oot  been  acted  upon, 
but  it  would  be  most  inequitable  to 
hold  that  a  default,  justified  by  the 
consent,  happening  during  its  exten- 
tioa,  fthould  furnish  a  ground  of  ac- 
tion. .  .  .  The  rule  is  well  under- 
stood that  if  there  is  forbearance  at 
the  request  of  a  party,  the  latter  is 
precluded  from  insisting  upon  non- 
performance at  the  time  originally 
fixed  by  the  contract  as  a  ground  of 
action.  The  case  is  not  as  manifest 
where  the  party  who  stdicited  the 
forbearance  alleges  the  consent  of  the 
other  party  as  an  excuse  for  non- 
performance. But  in  such  a  rase, 
where  one  party  to  a  contract,  before 
the  time  for  performance  by  the 
other  party  ha»  arrived,  consents, 
upon  his  request,  to  extend  the  time 


of  perfwmance,  he  must  be  presumed 
to  know  that  the  other  party  relies 
upon  the  consent,  and  until  he  gives 
notice  of  withdrawal  he  has  no  just 
right  to  consider  the  latter  in  de- 
fault, although  meanwhile  the  con- 
tract time  has  elapsed.  We  think 
the  principle  of  equitable  estoppel 
applies  in  such  a  case." 

70.  Arnot  v.  Union  Salt  Co., 
(1906)  186  N.  Y.  SOI,  7»  K.  B.  71», 
reversing  on  the  facts  109  App.  Div. 
433,  96  N.  Y.  S.  80;  Goldman  v. 
Ehrenreich,  (Sup.  Sp.  T.  1900)  33 
Misc.  433,  68  N.  Y.  S.  424. 

"  It  would  be  inequitable  in  the 
extreme,"  says  Hiscock,  J.,  "  if  a 
mortgagee  might  voluntarily  request 
the  mortgagor  to  postpone  payment 
upon  a  mortgage  when  he  came  pre- 
pared to  make  the  same,  and  might 
then,  after  the  latter  had  gone  away 
relying  upon  such  request,  bring  an 
action  for  foreclosure  of  the  mort- 
gage, without  any  demand  or  with- 
drawal of  his  consent  to  a  postpone- 
ment. This  latter  defense  is  inde- 
pendent of  the  question  whether  a 
contract  under  seal  may  be  modified 
by  a  parol  agreement.  It  rests  upon 
the  principle  of  equitable  estoppel, 
and  it  is  immaterial  whether  the 
original  contract  is  sealed  or  un- 
sealed, within  or  outside  of  the 
statute  of  frauds."  Goldman  v. 
Ehrenreich,  (Sup.  Sp.  T.  1900)  33 
Misc.  433,  436,  68  K.  Y.  S.  424. 
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mortgagee  that  they  are  iu  default,  would  be  a  sufflci^it  consid- 
eration for  the  waiver." 

§  262.  Statutory  Undertakiiigs  Generally. —  Where  a  statute 
prescribes  the  giving  of  an  instrument,  and  its  purport,  it  is  con- 
sideration enough  that  it  is  given  pursuant  to  the  statute  and 
has  its  sanction.  The  obligor  will  not  be  permitted  to  dauu  that 
he  complied  with  the  requirements  of  the  statute  without  effecting 
the  purpose  of  those  requirements."  "  To  satisfy  the  statute," 
it  is  said,  "  is  consideration  enough  upon  which  to  rest  the  obli- 
gation."" "Being  provided  for  by  statute  and  to  effect  the 
object  allowed  by  the  statute  it  is  upheld  by  the  statute  and  has 
its  consideration  in  the  attainment  of  the  object  in  pursuance 
thereof."'*  Thus  where  the  statutory  appeal  bond,  to  stay  pro- 
ceedings pending  the  appeal,  is  effective  for  the  object  intended, 
there  is  a  suf&cient  consideration  for  it.'°  And  where  the  statu- 
tory undertaking  to  discharge  an  attachment  is  given,  the  fact 
that  the  attachment  is  afterwards  set  aside  on  the  ground  that 
the  existing  facts  did  not  authorize  its  issuance  does  not  on  any 
theory  of  a  failure  or  want  of  consideration  affect  its  enforce- 
abilily.'"  It  is  otherwise  if  the  attachment  is  set  aside  on  the 
ground  that  the  jurisdictional  facts  to  warrant  its  issuance  had 
not  been  made  to  appear,  as  in  such  a  case  there  is  no  statutory 
sanction  for  the  undertaking."  In  a  case  of  statutory  under- 
takings given  to  release  an  attachment  of  property  or  to  release 
a  defendant  from  civil  arrest,  the  obligors  are  estopped  to  deny 
that  no  attachment  had  issued'^  or  that  the  defendant  was  not 

71.  Verplanck  v.  Godfrey,  (Sup.  74.  Gein  v.  Little,  (Sup.  Tr.  T. 
1899)  42  App.  Div.  16,  68  N.  Y.  S.  1904)  43  Misc.  421,  89  N.  Y.  S.  488. 
784.  75.  Thomson  v.  Blanchard,   (1860) 

72.  Thomson  v.  Blanchard,  (1850)  3  N.  Y.  335;  O'Beirne  v.  Gary,  (Sup. 
3  N.  Y.  335}  Bildersee  v.  Adeo,  1898)  34  App.  Div.  328,  54  N.  Y.  & 
(Sup.  G.  T.  1872)   62  Barb.  175,  12  337. 

Abb.    Pr.    K.    S.    324;    Harrison   v.  76.  Bildersee  v.  Aden,  (Sup.  G.  T. 

IJtley,  (Sup.  1876)  6  Hun  666;  Slack  1872)    62    Barb.    175,    12    Abb.    Pr. 

V.  Heath,  (Com.  PI.  G.  T.  1855)  4  E.  N.  S.  324,  reversing  10  Abb.  Pr.  N.  8. 

D.  Smith   95,  1   Abb.  Pr.  331;   Sea-  163. 

cord  v.  Morgan,   (Sup.  G.  T.  1869)  77.  Cadwell  v.  Colgate,  (Sup.  G.  T. 

17  How.  Pr.  394;  Johnson  v.  Acker-  1849)   7  Barb.  253.    See  also  Bilder- 

eon,  (Com.  PI.  Sp.  T.  1870)  40  How.  see  v.  Aden,    (Sup.  G.  T.   1872)    62 

Pr.  222.     See  also  Doolittle  v.  Din-  Barb.  175,  12  Abb.  Pr.  N.  S.  324,  328. 

inny,  (1865)  31  N.  Y.  350.  78.  Higgins  v.  Healy,    (Super.  Ct 

73.  Slack  v.  Heath,  (Com.  PI.  G.  1881)  47  Super.  C;t.  207,  affirmed  88 
T.   1855)   4  E.  D.  Smith  95,  1  Abb.  N.  Y.  636  mem. 

Pr.  331,  339. 
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under  arrest.^  In  a  rather  peculiar  case  it  appeared  t^utt  certain 
property  claimed  by  A  was  in  the  {xtssession  o£  B.  In  order  to 
settle  the  dispute  as  to  its  ownership,  it  was  agreed  that  B  should 
bring  an  action  claiming  the  delivery  of  the  property.  Accord- 
ingly an  aetion  was  commenced  and  an  undertaking  was  given, 
signed  by  the  defendants,  conditioned  for  a  return  of  the  prop- 
erty or  the  payment  of  its  value,  the  possession  of  the  property 
by  A  being  admitted  by  stipulation.  The  action  in  replevin  hav- 
ing been  decided  in  favor  of  A,  he  instituted  this  one  on  the 
undertaking,  the  validity  of  which  was  denied  by  the  defendants 
on  the  ground  that  it  was  without  consideration.  It  was  held  that 
no  consideration  was  necessary  to  support  the  undertaking,  and 
that  the  defendants  were  estopped  from  disputing  its  validity." 
If  the  undertaking  is  broader  than  the  statute  requires,  so  much 
as  is  in  excess  must,  as  in  case  of  any  other  common  law  obliga- 
tion, be  supported  by  a  consideration." 

§  253. UndertakiiigB  Not  Conformiiig-  to  Statntoiy  Beqnire- 

iitents< —  Though  an  undertaking  is  defective  as  a  statutory  under- 
taking, still  if  supported  by  a  sufficient  consideration  it  may  be 
effective  as  a  common  law  obligation.**  This  has  frequently  been 
held  true  as  to  an  appeal  bond,  given  to  secure  a  stay  of  proceed- 
ings pending  the  appeal,  which  is  defective  as  a  statutory  obliga- 
tion, but  which  is  supported  by  the  consideration  of  a  waiver  of 
the  legal  right  of  the  obligee  to  enforce  his  judgment  pending 
the  appeal."  There  are  also  cases  in  which  the  obligee  is  said  to 
possess  the  option  of  waiving  irregularities  in  the  execution  of  a 
statutory  undertaking,  such  for  instance  as  an  appeal  bond  or 

7».  Cook  V.  Horwitz,   (Sup.  1878)  N.  Y.  8.  337    (bond  given  by  claim- 

14  Hun  542.  ant  of  property  attached ) ;  Clark  v, 

80.  Harrison  t.  Utley,  (Sup.  1876)  Thorp.    (Super.  Ct.  Sp.  T.  1858)    15 
e  Hun  5«5.  Super.  Ct.  680. 

81.  Post   V.    Doremus,    (1875)    60  8S.  Goodwin  t.  Bunzl,   (1886)   102 
JJ.  y.  371.  N.  Y.  224,  1  SUt«  Rep.  406,  6  N.  B. 

SS.  Carr   v.    Sterling,    (1889)    114  399,    affirming    50    Super.    Ct.    441, 

N.Y.  658,  24  State  Rep.  521,  22  N.  6   Civ.   Prp.  226;   Carr  v.  Sterling, 

E.   37,    reversing   on   other    grounds  (1889)   114  N.  Y.  658,  24  State  Rep. 

S3  Super.   Ct.   265;    Carl   v.   M^er,  621,   22   N.   E.   37;    Concordia   Sav., 

(Sup.   1900)    61  App.  Div.  6,  64  N.  etc.,  Asa'n  v.  Read,  (1891)   124  N.  Y. 

Y.  8.  1077   (bond  of  receiver) ;  Fel-  189,  36  SUte  Rep.  222,  26  N.  E.  347; 

low»  V.  Oilman,  (Sup.  1830)  4  Wend.  Gein  v.  Little,  (Sup.  Tr.  T.  1904)  43 

414;  McGowen  v.  Deyo,  (Sup.  1850)  Misc.  421,  89  N.  Y.  S.  488,  affirmed 

8  Barb.  340;   Ehrlich  v.  Sklamberg,  102  App.  Div.  614  mem.,  02  N.  Y.  S. 

(Sup.  App.  T.  1900)  65  Misc.  5,  119  1125. 
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the  like,  and  to  be  entitled  to  the  privilege  of  holding  the  obligors 
to  performance  notwithstanding  such  defects,**  but  this  rule  does 
not  apply  if  the  undertaking  fails  to  accomplish  the  office  it  was 
intended  to  perform.''  For  example,  if  an  appeal  bond  to  stay 
proceedings  upon  the  judgment  appealed  from  fails  {or  any  legal 
reason  to  secure  the  stay,  and  the  judgment  is  enforced  as  if  the 
undertaking  had  not  been  given,  the  sureties  cannot  be  held  liable.* 
"  In  the  (me  case,"  says  Buger,  C.  J.,  "  the  obligee  accepts  the 
bond,  and  refrains  from  instituting  proceedings  to  collect  the 
judgment,  by  which  a  sufficient  consideration  is  furnished  for 
the  support  of  the  undertaking ;  in  the  other,  the  implied  condition 
attached  to  the  undertaking  by  the  statute  has  been  broken  hj 
the  obligee,  and  he  is  therefore  denied  the  benefit  of  a  contract 
whose  obligations  he  has  himself  voluntarily  repudiated.  If  the 
obligee  elects,  for  any  sufficient  reason,  to  treat  the  undertaking; 
as  invalid,  and  proceeds  to  collect  his  judgment  in  disregard 
thereof,  he  cannot  afterward  maintain  an  action  upon  it,  and  hold 
its  obligors  to  liability  thereof.  The  sole  object  of  the  statute 
authorizing  such  an  undertaking  is  to  furnish  the  defeated  party 
with  an  opportunity  of  reviewing  an  adverse  decision,  without 
being  first  compelled  to  pay  the  amount  adjudged  against  him, 
and  the  efficacy  of  the  undertaking  as  a  stay  is,  by  the  statute, 
impliedly,  but  we  think  unmistakably,  made  the  condition  of  its 
validity.  Such  an  undertaking  is  not  necessary  to  enable  a  party 
to  appeal  from  the  judgment,  and  he  has  no  inducement  for  its 
execution  except  for  the  purpose  of  obtaining  a  stay  of  proceed- 
ings on  the  judgment.  It  was,  therefore,  optional  with  the  appel- 
lant to  execute  it  or  not.    Having  done  so,  the  only  consideration 

84.  Hill  V.  Burke,  (1883)  62  N.  Pr.  429,  2  Civ.  Pro.  310;  Heiniiuiig> 
Y.  Ill;  Gibbons  v.  Berhard,  (Super.  way  v.  Poucher,  (1885)  98  N.  Y. 
Ct  Sp.  T.  1859)  16  Super,  a.  836.  281;  Carter  v.  Hodge,  (189«)  160 
See  also  0>1eman  t.  Bean,  (App.  N.  Y.  532,  44  N.  11  1101 ;  Mossein  ▼. 
1866)  3  Keyes  94,  1  Abb.  App.  Dec.  Empire  State  Surety  Co.,  (Sup. 
394,  32  How.  Pr.  370.  1904)  97  App.  Div.  230.  89  N.  Y.  8. 

85.  Hemmingway  y.  .Poucher,  843;  Collins  v.  Ball,  (Sup.  1883)  3l 
(1885)  98  N.  Y.  281;  Oalinger  v.  Hun  187;  Galinger  v.  Engelhardt, 
Engelhardt,  (Sup.  Tr.  T.  1899)  26  (Sup.  Tr.  T.  1899)  26  Misc.  49,  65 
Misc.  49,  65  N.  Y.  S.  334.  See  also  N.  Y.  S.  334.  See  also  Wing  ▼. 
Mossein  v.  Empire  State  Surety  Co.,  Rogers,  (1893)  138  N.  Y.  361,  62 
(Sup.  1904)  97  App.  IHv.  230,  89  State  Rep.  888,  34  N.  E.  194; 
N.  Y.  S.  843.  O'Beirne   r.    Cary,    (Sup.    1898)    34 

86.  Manning  v.  Gould,    (1882)    90  App.  Div.  328,  54  N.  Y.  S.  837. 
N.  Y.  476,  3  Civ.  Pro.  68,  64  How. 


Digitized  by  VjOOQIC 


{  254]  CONSIDERATION  376 

receivable  by  him  was  the  benefit  expected  to  be  derived,  from 
the  suspension  of  the  plaintiff's  proceedings  to  enforce  the  judg- 
ment. To  hold  that  the  obligee  may  enforce  such  an  undertaking 
after  repudiating  it  as  a  stay,  would  authorize  a  recovery  by  one 
party  without  requiring  the  performance  by  him  of  an  implied 
condition,  and  compel  the  payment  of  obligations  by  the  other 
for  which  he  has  received  no  consideration.  Such  a  result  would 
violate  the  settled  rules  upon  which  the  liability  of  parties  on 
contract  have  uniformly  been  held  to  depend. ' ' "  And  as  said  by 
Tracy,  J. :  "  The  respondent  cannot  have  the  dual  right  to  enforce 
the  judgment  pending  the  appeal  as  if  no  undertaking  had  been 
given,  and  at  the  same  time  treat  it  as  valid  security  for  the  pay- 
ment of  the  judgment.'"*  In  an  action  on  the  undertaking  as  a 
common  law  obligation  the  plaintiff  must  allege  and  prove  that 
in  fact,  in  reliance  on  the  undertaking,  he  refrained  from  enforcing 
the  order  or  judgment  appealed  from,  so  as  to  show  a  considera- 
tion for  the  undertaking." 

Source  of  Consideration 

§  254.  Consideration  Moving  from  Promisee  to  Third  Person. — 
The  benefit  need  not  move  to  the  promisor  to  constitute  a  sufficient 
consideration  for  his  promise.**  Thus  the  conveyance  of  land  by 
the  vendor,  or  his  promise  to  convey,  to  a  thii'd  person,  is  a  legal 
consideration  for  the  promise  of  the  other  party  to  pay  the  agreed 
purchase  price."  So  the  transfer  or  payment  of  one  party  or  his 
agreement  to  transfer  or  pay  money  or  property,  to  a  third  person, 
is  a  sufficient  consideration  for  an  agreement  by  the  other  party 
to  do  likevrise.**  Thus  the  transfer  of  property  by  a  husband  to 
his  wife,  or  his  agreement  so  to  transfer,  is  a  sufficient  considera- 

87.  Hemmiiigway  v.  Poacher,  kinson  v.  Chamber  of  Commerce, 
(1985)  98  K  Y.  281,  286.  (Sup.  Tr.  T.  1911)  73  Misc.  141,  130 

88.  Manning  v.  Gould,  (1882)  90  N.  Y.  S.  676;  Scantlebury  v.  Tall- 
N.  Y.  476,  481,  3  Civ.  Pro.  58,  64  cott,  (Sup.  App.  T.  1914)  84  Misc. 
How.  Pr.  429,  2  Civ.  Pro.  310.  400,  146  N.  Y.  S.  184. 

88.  Moesein  v.  Empire  State  Surety  91.  Miller  v.  Drake,  (Sup.  1803)  1 

Co.,   (Sup.   1904)   97  App.  Div.  230,  Caines  48. 
89  y.  Y.  8.  843.  82.  Matter  of  Percival,   (Surr.  Ct. 

90.  Brakes   v.    Da   CMnha,    (1891)  1913)  79  Misc.  567,  141  N.  Y.  S.  180, 

126  N.  Y.  293,  37  State  Rep.  14,  27  10   Mills   134,  modified   as   to  other 

X.  E.   251;    Miller  v.  Drake,    (Sup.  matter  162  App.  Div.  923,  14fi  N.  Y. 

1803)     1    Cainee    45;    Herendeen    v.  S.  1108;   Harbeck  v.  Harbeck,   (Sup. 

DeWitt,   (Sup.  1888)   49  Hun  53,  17  Sp.  T.  1914)   87  Misc.  420,  149  N.  Y. 

State  Rep.  298,  1  N.  Y.  8.  467;  Wil-  S.  791. 
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tion  for  a  similar  promise  by  the  wife's  father."  In  case  of  a 
contract  of  guaranty  or  suretyship  entered  into  at  the  time  of 
the  principal  obligation,  the  ben^t  moving  to  the  principal,  by 
way  of  a  loan  of  money  or  a  sale  on  credit  or  the  like,  is  a  legal 
consideration  for  the  promise  of  the  guarantor  <h*  surety.**  So 
the  discharge  of  one  person  from  liability  on  a  debt  is  a  sufficient 
consideration  for  the  promise  of  another  to  pay."  Likewise  the 
purchase  of  stock  from  a  corporation  is  a  sufficient  consideration 
for  the  promise  of  a  third  person  to  pay  to  the  purchaser,  in  case 
the  corporation  fails  to  declare  and  pay  a  certain  yearly  dividend, 
an  amount  necessary  to  make  up  such  divid^id.**  In  cases  of 
this  class  the  injury  to  the  promisee  from  his  performance  or 
agreement  to  perform  may  itself  be  regarded  as  the  consideration 
for  the  promisor's  promise,  though  the  latter  may  be  in  no  way 
benefited  by  such  performance  or  promise  to  perform." 

§  255.  Consideration  Moving  trota  Third  Person;  Ckneral  Bnle. 
—  That  the  consideration  must  move  from  the  promisee  has  been 
said  to  be  an  elementary  rule  of  law."  While  this  may  have  been 
the  rule  of  the  early  English  cases,  according  to  the  better  view 
which  now  prevails  in  our  state  and  elsewhere  in  America,  one 
to  whom  a  promise  is  directly  made  may  enforce  it  though  the 
consideration  which  supports  the  prconise  moved  from  a  third 
person." 


93.  Matter  of  Percival,  (Surr.  Ot. 
1913)  7«  Misc.  567,  141  N.  Y.  S.  180, 
10  Mills  134,  modified  m  to  other 
matter  162  App.  Div.  923,  146  N.  T. 
S.  1108. 

94.  See  supra,  section  239. 

95.  Hayes  v.  Mestaniz,  (Super.  Ot. 
Q.  T.  1894)  9  Misc.  705  mem.,  61 
State  Rep.  729,  29  N.  Y.  S.  1114, 
affirmed  ISO  N.  Y.  561  mem.,  44  N. 
E.  1124.     See  eupra,  section'  293. 

96.  Crook  v.  Scott,  (Sup.  1901)  66 
App.  Div.  139.  72  N.  Y.  S.  516, 
affirmed  174  N.  Y.  520  mem.,  66  N. 
E.  1106. 

97.  Miller  v.  Drake,  (Sup.  1803) 
1  Caines  45.  As  to  detriment  to 
the  promisee  as  a  consideration,  see 
infra,  section  259. 

98.  Sickles  v.  Herold,  (Com.  PI. 
Tr.  T.  1895)  11  Misc.  683,  585,  66 
State  Rep.  337,  32  N.  Y.  S.  1083.    See 


ako  Van  Alstine  v.  Wimple,    (Snp. 
1826)  6  Cov.  162. 

99.  St.  Mark's  Churdi  v.  Teed, 
(1890)  120  N.  Y.  583,  31  SUte  Rep. 
908,  24  N.  E.  1014,  affirming  44  Hun 
349,  8  State  Rep.  841 ;  Seaver  v.  R«n- 
8<nB,  (1918)  224  N.  Y.  233,  238,  120 
N.  E.  639;  Roeseau  v.  Rouss,  (Sup. 
1904)  91  App.  Div.  230,  86  N.  T.  8. 
497,  reversed  on  other  grounds  180 
N.  Y.  116,  72  N.  E.  916;  Hamilton  ▼. 
Hamilton,  (Sup.  1908)  127  App.  Div. 
871,  12  N.  Y.  S.  10.  See  also  Risley 
V.  Smith,  (1876)  64  N.  Y.  576, 
reversing  39  Super.  Ct.  137;  Mather 
V.  Perry,  (Sup.  1846)  2  Denio  162; 
Weschler  y.  McCarthy,  (Sup.  App. 
T.  1914)  145  N.  Y.  8.  896;  Meyers  v. 
Stix,  (Com.  PI.  G.  T.  1891)  36  State 
Rep.  848,  13  N.  Y.  S.  301,  on  second 
appeal  8  Misc.  680,  59  State  Rep. 
286.   28   N.   Y.   S.   1144,  affirming  7 
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And  this  is  equally  true  whether  the  consideration  is  a  benefit  to 
the  promisor  or  a  detriment  to  the  third  person  from  whom  it 
moves.*  Thus  where  the  promisor  made  a  promise  directly  to 
the  plaintiff,  evidenced  by  a  note  made  payable  to  him,  and  the 
consideration  for  the  note  was  forbearance  by  a  third  person  to 
contest  a  wiU,  it  was  held  that  the  plaintiff  could  enforce  the  pay- 
ment of  the  note  even  though  there  was  no  duty  owing  by  the 
third  person  to  the  promisee  which  would  have  enabled  him  to 
enforce  the  promise  if  it  had  been  made  to  the  third  person  for 
the  plaintiff's  benefit.*  So  a  promise  by  a  grantee  to  leave  his  prop- 
erty to  certain  persons  in  consideration  of  a  conveyance  of  the 
land  of  the  grantor  would  be  enforceable  by  such  persons.*  The 
fact  that  the  consideration  moves  from  the  third  person  at  the 
instance  and  request  of  the  promisee  is  an  additional  reason  for 
permitting  him  to  enforce  it,  as  where  a  conveyance  of  the  legal 
title  to  land  is  made  at  the  instance  of  the  equitable  or  beneficial 
owner  and  the  grantee  promises  the  latter  to  pay  the  purchase 
money  to  him.*  And  where  a  stockholder  of  an  insolvent  bank, 
in  consideration  of  forbearance  by  the  banking  department  to  close 


IfiM.  674.  68  State  Sep.  3»8,  28  N. 
Y.  S.  M. 

1.  St.  Mark's  Church  v.  Teed, 
(1800)  120  N.  Y.  683,  31  State  Rep. 
IMS.  24  K.  G.  1014,  afflnniiig  44  Him 
340,  8  State  Rep.  841. 

1.  St.  Mark's  Church  v.  Teed, 
(1890)  120  N.  Y.  583,  31  State  Rep. 
008,  24  N.  E.  1014,  affirming  44  Hun 
340,  8  State  Rep.  841.  In  this  case 
Vann,  J.,  aaid:  "The  oonsideratiMi 
did  not  rest  upon'  any  advantage  to 
the  defendant,  but  upon  the  abandon- 
ment by  Thomas  Wri^t  of  his  posi- 
tion as  a  contestant.  By  discontinu- 
ing his  effort  to  overthrow  the  will, 
he  relinquished  a  right  secured  to 
liim  by  law  and  lost  his  chance  of 
inheriting  the  estate.  He  did  this  at 
the  request  of  the  defendant,  who 
promised  to  pay  for  it.  If  the  form 
of  the  promise  had  been  te  pay  di- 
rectly to  Thomas  Wright,  no  reason 
is  perceived  why  it  could  not  have 
bp«i  enforced.  As  the  arrangement 
was  made  with  him,  and  the  con- 
sideration was  furnished  by  him,  the 


fact  that  the  mimey  was  made  pay- 
able by  his  direction  te  the  plaintiff 
does  not  render  the  promise  void. 
The  plaintiff  became  his  appointee, 
and,  upon  receiving  from  him  the 
written  agreement  or  evidence  of  the 
promise,  it  became  his  donee,  and 
thus  privity  was  established  between 
the  parties  to  the  action.  This  is 
not  the  case  of  a  mere  stranger  who 
attempte  to  intervene  and  claim  the 
benefit  of  a  contract  to  which  he  is 
not  a  party,  as  in  many  of  the  au- 
thorities relied  on  by  the  appellant, 
because  the  promise  was  made  di- 
rectly to  the  plaintiff,  and  there  was 
a  clear  intention  on  the  part  of  the 
person  furnishing  the  consideration 
to  secure  a  benefit  to  the  plaintiff." 
The  general  right  of  one  not  a 
party  to  the  contract  to  enforce  a 
promise  made  for  his  benefit  is  dis- 
cussed later. 

3.  Krell    v.    Stein,     (Sup.    Tr.    T. 
1011)  127  N.  Y.  S.  150,  152. 

4.  Whitheck    v.    Whitheck,     (Sup. 
1828)   0  Cow.  266. 
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the  bank,  promised  to  make  good  the  capital  of  the  bank,  the  con- 
sideration was  considered  as  moving  from  the  bank  and  the  prom- 
ise therefore  enforceable  by  the  bank.  "  The  department,"  says 
Pryor,  J.,  "  was  acting  for  the  bank;  was  promoting  its  interest; 
took  the  note  for  its  security,  and  at  its  request  and  for  its  benefit 
allowed  it  to  continue  business.  The  bank  was  seeking  protection 
against  the  devastation  of  its  officers,  and  that  protection  the 
department  afforded  by  procuring  the  note.  But  for  the  note  the 
bank  would  have  shut  its  doors;  on  the  faith  of  the  note  it  opened 
them.  Pro  hac  vice  the  department  was  the  bank,  and  the  for- 
bearance of  the  department  was  the  forbearance  of  the  bank. "  *  In 
case  of  a  release  under  seal  the  fact  that  the  pecuniary  considera- 
tion moves  from  a  third  person  is  immaterial.*  A  payment  of  a 
debt  by  a  third  person  at  the  instance  and  request  of  the  debtor 
is  fully  effectual  to  discharge  the  indebtedness,  but  if  the  payment 
is  not  made  at  the  request  of  the  debtor  nor  on  his  behalf,  it  wiU 
not,  in  our  state,  operate  to  discharge  the  indebtedness.^  Where 
the  wife  of  a  mortgagor  is  a  necessary  party  to  foreclosure  pro- 
ceedings, in  order  to  bar  her  right  of  dower,  her  voluntary  appear- 
ance may,  it  seems,  constitute  a  sufficient  consideration  for  a 
promise  by  the  mortgagee  to  postpone  the  enforcement  of  the  decree 
of  foreclosure."  It  has  also  been  held  that  the  mutual  promises  of 
the  officers  and  stockholders  of  a  corporation  to  surrender  their 
claims  against  the  corporation,  entered  into  at  a  time  when  such 
relinquishment  was  thought  to  operate  to  their  mutual  benefit,  were 
a  sufficient  consideration  the  one  for  the  other  and  precluded  one 
of  them  from  afterwards  enforcing  his  claim  for  unpaid  salary 
so  surrendered.* 

§  256.  —^Limitation  of  General  Rtile. —  Ordinarily  it  would 
seem  that  a  benefit  moving  from  a  third  person,  to  be  a  considera- 
tion for  a  promise  to  another,  must  have  moved  as  a  consideration 
for  the  promise ;  that  is,  the  consideration  must  have  been  furnished 
by  such  third  person  in  reliance  on  the  promisor's  promise  to  such 

5.  Sickles  v.  Herold,  (Com.  PI.  1810)  6  Johns.  37;  Bleakley  v. 
Tr.  T.  1«95)  11  Misc.  583,  585,  66  White,  (Chan.  Ct.  1834)  4  Paige 
State  Rep.  337,  32  N.  Y.  S.  1083.  654. 

6.  Compton  v.  Elliott,  (Super.  Ct.  8.  Campbell  v.  New  York  L.  Ins. 
1882)  48  Super,  a.  211.  Co..  (Sup.  1897)  14  App.  Div.  611,  78 

7.  Muller  v.  Eno,  (1866)   14  N.  T.  State  Rep.  5,  44  N.  Y.  S.  5. 

597,   606;    King   v.   Barnes,    (1888)  9.  Riera  v.    Salo    Art   MeUl    Co., 

109  N.  Y.  267,  289,  5  State  Rep.  52,  (Sup.  1900)  134  App.  Div.  407,  119 
16  N.  E.  332;  Clow  v.  Borat,   (Sup.       N.  Y.  S.  323. 
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other  person.  Thus,  where  title  to  laud  was  in  a  third  person, 
and  the  defendant  promised  the  plaintiff  that  if  he,  the  defendant, 
aeqnired  such  title  he  would  pay  the  plaintiff  a  certain  sum,  and 
the  holder  of  the  title  conveyed  to  the  defendant  for  a  considera- 
tion moving  to  him  from  the  defendant  and  without  any  knowl- 
edge of  or  reliance  on  the  promise  of  the  defendant  to  the  plaintiff, 
it  was  held  that  the  defendant's  promise  was  unenforceable  for 
want  of  consideration."*  It  has  been  held,  however,  that  idthough 
an  unexecuted  gift  is  not  enforceable  at  law,  yet  it  may  form  the 
basis  of  a  right ;  and  that  a  promise  to  pay,  by  one  of  the  intended 
donees  to  another,  in  order  to  secure  the  gift,  and  by  reason  of 
which  it  is  secured,  is  supported  by  a  sufficient  ctMisideration." 
Thus,  where  it  appeared  that  a  father  was  about  to  make  a 
division  of  his  lands  among  his  diildren,  and  before  the  deeds  were 
executed,  improvements  on  the  land  to  be  conveyed  to  some  of 
the  childrrai  were  destroyed,  thus  rendering  the  portion  to  be 
received  by  them  of  less  value  than  that  to  be  received  by  another 
ehild,  and  the  latter  child,  in  order  to  secure  the  carrying  out  of 
the  arrangement,  made  a  promise  to  the  other  children  to  pay 
them  a  certain  sum,  it  was  held  that  his  promise  was  supported 
by  a  sufficient  consideration.^ 

§  257.  Composition  with  Creditors. —  It  is  a  general  role  of  law 
that  the  acceptance  of  a  lesser  sum,  or  the  agreement  to  accept  it, 
in  satisfaction  of  a  liquidated  demand,  is,  for  want  of  considera- 
tion, ineffectual  to  bar  the  demand  for  the  full  debt.'"  There  is  a 
seeming  exception  to  this  general  rule,  however,  in  the  case  of  a 
composition  by  a  debtor  with  his  creditors,  in  which  they  agree 
to  accept  less  than  their  demands.  Such  an  agreement  if  entered 
into  by  a  debtor  with  a  number  of  his  creditors,  each  acting  on  the 
faith  of  the  engagement  of  the  others,  wiU  be  binding  on  them, 
for  each  in  that  case  has  the  undertaking  of  the  rest  as  a  considera- 
tion for  his  own  undertaking."  "  Where  creditors  thus  mutually 
agree  with  each  other,"  says  Daly,  J.,  "  the  beneficial  consideration 
to  each  creditor  is  the  engagement  of  the  rest  to  forbear.  A  fund 
is  thereby  secured  for  the  general  advantage  of  all ;  and  if  any  one 
of  the  parties  were  allowed  afterwards  to  enforce  his  whole  claim, 

10.  Signer  v.  Newcomb,  (Sap.  O.  IS.  Matter  of  Walker,  (Sup.  Sp. 
T.  1«87)  «  State  Rep.  315,  26  Wkly,      T.  1884)  19  Abb.  N.  Cm.  466. 

Dig.  436.  13.  See  infra,  section  331. 

11.  In  re  Walker,  (Sup.  SJj.  T.  14.  White  v.  Kuntz,  (1887)  107 
1884)   16  Abb.  K.  Cas.  465.                     K.  Y.  618,  12  State  Rep.  297,  14  K. 
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it  wovild  operate  to  the  detriment  of  the  other  creditors  who  have 
relied  upon  his  agreement  to  forbear,  and  might  even  deprive  them 
of  the  sum  it  was  mutually  agreed  they  i^ould  receive,  by  putting 
it  out  of  the  power  of  the  debtor  to  oarry  out  the  eompositaon.'' 
And  as  said  by  Quer,  J. :  "  Every  composition  deed  is  in  its  spirit, 
if  not  in  its  terms,  an  agreement  between  the  creditors  themselves 
as  well  as  between  them  and  the  debtor.  It  is  an  secernent  that 
eadi  shall  receive  the  sum,  or  the  security  which  the  deed  stipu- 
lates to  be  paid  or  given,  and  nothing  more,  and  that  upon  this 
consideration  the  debtor  shall  be  wholly  discharged  from  all  the 
debts  then  owing  to  the  creditors  who  signed  the  deed. "  "  In  such 
a  case,  however,  there  must  be  a  concert  or  mutual  agreement 
between  the  several  creditors,"  and  where  each  creditor  as*  applied 
to  by  the  debtor,  without  any  mutual  agreement  inter  se,  signed 
an  agreement  not  under  seal,  releasing  the  debtor,  the  transaQtifHi 
was  held  ineffectual  as  a  release  for  want  of  consideration.'*  And 
this  has  been  held  true  though  a  seal  was  attached  to  the  signa- 
tures of  some  of  the  creditors,  thereby  rendering  their  release 
effectual.** 

§  258.  Promise  I7  Legatee  or  Dtetribntee  to  Deoedent— Where 
a  beneficiary  under  a  will  induces  the  testator  to  make  the  provisitm 
in  his  favor  by  a  promise  to  hold  the  property  for  the  benefit  of 
a  third  person,  a  court  of  equity  will  enforce  the  promise  and  when 
necessary  will,  in  order  to  prevent  fraud,  hold  the  beneficiary  as  a 
trustee.**  And  where  in  such  a  case  the  legatee,  even  by  slight 
acquiescence,  encourages  the  testator  to  make  a  bequest  to  him 
to  be  applied  for  the  benefit  of  others,  it  has  all  the  force  and 
effect  of  en  express  promise.**  Where  the  bequest  is  to  two  or 
more  jointly,  and  all  must  get  their  rights  through  the  result 
accomplished  by  one,  effect  will  be  given  to  the  promise  of  one, 
though  made  without  the  knowlec^e  or  consent  of  the  others.** 

E.    423;     Williams    v.    Carrington,  19.  Mintum   v.    Seymour,    (Oiaa. 

(Com.  PL  1«67)  1  Hilt.  515.  Ct  182ff)  4  John*.  Ch.  497,  499. 

15.  Williams  v.  Carrington,  (Com.  *>•  I"  «"e  O'Hara,  (18«4)  96  N.  Y. 

PI.  1857)   1  Hilt.  515,  610.  '^^^'  ^*   Abb.   N.   Cas.   71;    Amherst 

ie.Breck  V.  Cole.  (Super.  Ct  ^J'Ts  N  ?t7«  *'''"  '"  ""•  ^• 
1850,  6  Super,  a.  79,  83.  8  N.  Y.  ^,\t^,, ^-h'IJ,,  ^,,,,,  ,,  N.  Y. 
lA^.  Ubs.  £74.  4^3    j4  j^^    jj    ^^^    yj      g^   ^^ 

17.  Mintum  v.  Seymour,  (Chan.  Hutchings  v.  Miner,  (1871)  4ft  N.  T. 
Ct.  1820)   4  Johns.  Ch.  497,  499.  456. 

18.  Mintum  y.  Seymour,  (Chan.  Kt.  In  re  O'Hara.  (1884)  96  N.  Y. 
Ct.  1820)  4  Johns.  Ch.  497,  499.  403,  14  Abb.  N.  Cas.  71. 
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The  same  result  is  readied  where  the  legatee  under  an  existing 
will  induces  the  testator  not  to  change  his  will  bj  a  promise  to 
hcdd  the  bequest  to  himself  in  whole  or  in  part  for  the  benefit  of 
a  third  person,**  also  where  an  heir  or  distributee  induces  a  deced^it 
to  refrain  from  making  a  will  by  his  promise  to  hold  his  distributive 
share  for  the  benefit  of  another*  And  where  the  trustee  of  a 
fund,  to  which  he  would  succeed  in  case  of  intestacy,  prevents  the 
making  of  a  will  in  favor  of  a  third  person  by  a  promise  to  hold 
the  fund  for  the  benefit  of  such  third  person,  it  has  be«n  hdd 
that  the  latter  may  recover  its  value  as  money  had  and  received  to 
his  use.*^  In  cases  where  a  decedent  is  induced  to  refrain  from  mak- 
ing or  changing  his  will  the  promisor  mrst  in  fact  receive  property 
from  the  decedent.  A  promise,  where  the  promisor  owns  the 
property  and  the  promisee  does  not,  can  create  no  obligation,  as 
it  is  the  wrong  done  to  the  decedent  by  preventing  him  from  doing 
what  he  would  otherwise  do  with  his  own  property,  which  makes 
this  kind  of  a  promise  binding ;  **  and  the  same  is  true  where  an 
executor,  to  induce  a  testator  not  to  make  by  way  of  a  codicil  a  pro- 
vision for  a  third  person,  promised  to  pay  to  such  third  person  a 
certain  sum  out  of  the  estate,  in  so  far  as  his  personal  liability  is 
concerned,  or  to  make  the  payment  personally  where  he  received 
no  property  under  the  will.*"  "  In  all  the  cases  bearing  upon  this 
subject,"  says  Learned,  P.  J.,  "  the  promise  which  has  been 
enforced  has  been  made  by  a  person  who,  by  descent  or  devise  or 
bequest,  has  received  from  the  decedent,  property  out  of  which 
the  proposed  devise  or  legacy  would  have  come;  which  proposed 
devise  or  legacy  was  prevented  by  the  promise  of  the  person  thus 
held  liable."  **  It  is  also  necessary,  where  the  promise  is  oral  and 
no  attempt  is  made  to  enforce  it  until  after  the  death  of  the  prom- 
isor, that  it  be  established  by  clear  and  convincing  proof.**    If  the 

2S.  Walter   Farrington   Tiling  Co.  96.  Crippen     t.     Crippen,      (Sup. 

T.  Hazen,  (Sup.  1915)  165  App.  Div.  1889)  58  Hun  232,  25  Stote  Rep.  85, 

748,  151  N.  Y.  &  628.  6  N.  Y.  S.  878,  2  Silv.  Sup.  301. 

ti.  Williama  v.  Fiteh,    (1850)    IS  97.  Seayer  v.  Ransom,   (1018)   224 

N.    Y.     546;     Norton    v.    Mallory,  K.  Y.  233,   120  N.  E.  630;   Bull  v. 

(1875)     63    N.    Y.    434;    Snuth    v.  Bull,  (Sup.  1883)  31  Hun  60. 

Perine,    (1800)    121   N.   Y.  376,   31  88.  Bull  v.   Bull,    (Sup.   1883)    31 

SUte  Rep.  294,  24  N.  E.  804,  affinu-  Hun  60,  71. 

ing  17  State  Rep.  226,  1  N.  Y.  S.  406.  80.  White     ▼.     Devendorf,      (Sup. 

See  also  Hutchings  v.  Miner,  (1871)  1008)   127  App.  Div.  701,  111  N.  Y. 

46  N.  Y.  466.  S.  815. 

U.  Williama  v.   Fiteh,   (1859)    18 
N.  Y.  546. 
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promise  of  the  beneficiary  is  to  hold  for  a  charitable  purpose  which 
is  too  indefinite  to  be  enforced  or  which  is  prohibited  by  law,  a 
resulting  trust  will  be  enforced  for  the  benefit  of  the  next  of  kin.** 


Sufficiency  of  Consideration  Generally 

§  259.  In  GeneraL — As  a  general  rule,  anything  recognized  by 
law  as  valuable  passing  to  the  promisor  is  considered  as  sufficient 
to  support  the  promise.*'^  And  it  has  been  held  that  forbearance 
by  the  banking  department,  at  the  request  of  a  stockholder  and 
depositor  of  an  insolvent  bank,  to  close  the  bank  is  a  sufficient  con- 
sideration for  the  stockholder's  promise  to  make  good  the  capital 
of  the  bank.''  The  benefit  to  one  party  which  can  avail  as  a  con- 
sideration must  be  a  benefit  to  which  the  party  is  not  entitled 
except  as  a  consideration  of  his  undertaMug.'*  It  is  not  essential 
to  constitute  a  consideration  that  a  benefit  accrue  to  the  promisor ; 
injury  or  detriment  to  the  promisee"  or  to  a  third  person  from 


30.  la  re  ©"Kara,  (1884)  96  N.  Y. 
403,  14  Abb.  N.  Cas.  71. 

St.  Aa  to  the  ade^acy  of  the  con- 
sideration generally,  see  infra,  see- 
tion  351  et  «eq. 

In  Gutchess  v.  Daniels,  (1872)  49 
N.  Y.  605,  reversing  &8  Barb.  401,'  it 
appeared  that  a  debtor  in  embar- 
rassed circumstances  was  indebted  to 
a  creditor  in  a  large  amount.  They 
then  entered  into  an  agreement,  by 
which  the  creditor,  on  being  secured 
against  loss,  was  to  advance  funds 
to  the  debtor  to  purchase  wheat, 
which  was  to  be  shipped  to  the 
creditor  and  sold  'by  him  on  the 
usual  commission,  one-half  of  the  net 
profits  was  to  be  applied  to  the  pay- 
ment of  the  old  debt  and  the  other 
half  paid  over  to  the  debtor,  the 
creditor  expressly  agreeing  not  to 
set  off  any  part  of  the  old  debt 
against  the  half  of  the  profits  to  be 
paid  to  the  debtor.  It  was  held  that 
the  commissions  to  be  receiveiJ  "By 
the  creditor  and  interest  on  the  ad- 
vance were  a  sufficient  consideration, 
«8ide  from  the  additional  security 
he  got  upon  the  services  and  labor 
of  the  debtor  and  his  future  earn- 
ings, for  the  creditor's  agreement  to 
forego  his  right  of  set-off.    The  court 


also  points  out  as  an  element  going 
to  the  consideration  the  risk  the 
debtor  incurred  in  the  busineas  Tei»- 
ture. 

SS.  Sidcles  v.  Herold,  (Com.  PI. 
Tr.  T.  1895)  11  Misc.  583,  66  State 
Rep.  337,  32  N.  Y.  S.  1083. 

83.  Converge  t.  Kellogg,  (Sup. 
1850)  7  Barb.  590,  598;  Walker  v. 
Gilbert,  (Super.  Ct.  1864)  25  Super. 
Ct.  214,  222. 

34.  Sands  v.  Crooke,  (1871)  46  N. 
Y.  564;  Bohn  v.  Goldstein.  (1873) 
53  N.  y.  634;  White  v.  Baxter, 
(18n)  71  N.  Y.  254,  affirming  41 
Super.  Ct.  358;  St.  Mark's  Church  v. 
Teed,  (1?«0)  120  N.  Y.  583,  31  State 
Rep.  908,  24  N.  E.  1014,  affirming  44 
Hun  349,  8  State  Rep.  841 ;  National 
Gum,  etc.,  Co.  t.  Braendly,  (Sop. 
1898)  27  App.  Wv.  219,  51  N.  Y.  S. 
93;  Levy  v.  Huwer,  (Sup.  1903)  80 
App.  Div.  499,  81  N.  Y.  8.  191, 
affirmed  176  N.  Y.  612  mem.,  68  N. 
E.  1119;  Fitch  V.  Fraser,  (Sup. 
1903)  84  App.  Div.  119,  82  N.  Y.  & 
138;  Richfield  Springs  First  Nat 
Bank  v.  Keller,  (Sup.  1908)  127 
App  Div.  435,  111  N.  Y.  6.  729; 
Miller  v.  Drake,  (Snp.  1803)  1 
Caines  45;  Smedes  v.  Utica  Bank, 
(Sup.    1823)     20    Johns.    372,    380; 
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whom  the  consideration  moves'^  is  itself  sufficient.  The  injury  or 
detriment  to  the  promisee  must,  however,  be  an  injury  to  his  rights 
as  distinguished  from  a  wr<»igful  claim.**  As  a  general  rule  the 
doing  of  something  the  promisee  is  not  legally  bound  to  do,"  or 


MiUer  v.  WaUon,  (Snp.  1827)  7. 
Cow.  39;  Jerom8  v.  Jeroms,  (Sup. 
1853)  18  Barb.  24;  Christopher  v. 
Van  Liew,  (Sup.  1869)  67  BariK  17; 
WilUams  V.  Wieting,  (Sup.  1674)  3 
Thomp.  &  C.  439;  Sickles  t.  Herold, 
(Com.  PI.  Tr.  T.  1895)  U  Misc.  693, 
66  State  Rep.  337,  32  N.  Y.  S.  1083; 
McKay  T.  Buffalo  Bill's  Wild  West 
Co,  (Sup.  App.  T.  1896)  17  Mi»c. 
396,  39  N.  y.  S.  1041;  Dempsey  v. 
Horner,  (Sup.  App.  T.  1896)  17 
Misc.  616,  76  State  Rep.  71,  40  N. 
Y.  8.  668;  Kley  v.  Higgine,  (Sup. 
Sp.  T.  1900)  33  Misc.  367,  68  N.  Y. 
S.  463,  reversed  on  other  grounds  69 
App.  Div.  681,  69  N.  Y.  S.  826; 
Stone  V.  Demareet,  (Sup.  App.  T. 
1916)  96  Misc.  643,  169  N.  Y.  a 
800;  King  V.  Briarwood  Land  Co., 
(Sup.  Sp.  T.  1911)  131  N.  Y.  S.  946; 
Barton  ▼.  Harrington,  (Sup.  O.  T. 
1876)   2  Vfkly.  IMg.  682. 

is.  St.  Mark's  Church  v.  Teed, 
(1890)  120  N.  Y.  583,  31  State  Rep. 
908.  24  N.  E.  1014,  aSarming  44  Hun 
349,  8  SUte  Rep.  841.  As  to 
whether  the  consideration  must  move 
from  the  promisee  see  supra,  section 
255. 

56.  (Converse  r.  Kellogg,  (Sup. 
1850)  7  Barb.  590,  698;  Walker  t. 
Gilbert,  (Super.  Ct.  1864)  25  Super. 
Ct  214,  222. 

57.  Peeant  v.  Pickersgill,  (1874) 
56  K.  Y.  650;  Wyckoff  v.  De  Uraaf. 
(1886)  M  N.  Y.  134,  138;  Street  v. 
GaU,  (Sup.  1910)  136  App.  Div. 
724,  121  N.  Y.  S.  614,  affirmed  202 
N.  y.  575  mem.,  96  N,  E.  1132; 
Wilkinson  v.  Oiamber  of  Conuntfoe, 
(Sap.  Tr.  T.  1911)  73  Misc.  141,  130 
N,  y.  &  676. 

In  Pesant  v.  Pickeragill,  (1874)  66 
N.  Y.  660,  it  appeared  that  the  ac- 
ceptance of  a  foreign  bill  of  exchange 
was  refused  by  the  drawee.  Thereby 
the  drawer  having  been  charged  by 


notice,  etc.,  became  Uabk  for  Um 
face  of  the  hill  and  the  statutory 
damages.  The  parties  then  agreed 
that  the  bill  should  he  again  sent 
back  for  acceptance.  The  drawer 
agreed  that  the  bill  would  be  ac- 
cepted as  of  the  day  of  the  prior 
presentation  and  paid  at  maturity, 
and  gave  his  check  for  a  certain 
amount,  as  security,  the  holder  agree- 
ing that  he  would  forego  his  claim 
for  damages  on  account  of  the  prior 
refusal  to  accept.  It  was  held  that, 
as  what  was  done  and  agreed  to  .by 
the  drawer  was  something  different 
from  that  imposed  by  the  law  as  a 
duty  upon  the  return  of  the  bill  pro- 
tested, it  was  sufficient  to  sustain 
the  whole  agreement  including  the 
waiver  of  the  claim  for  damages. 

In  Korn  r.  Weir,  (Sup.  App.  T. 
1904)  88  N.  Y.  S.  976,  it  appeared 
that  a  lot  owner,  on  whose  lot  an 
excavation  was  being  made,  in  order 
to  comply  with  the  statutory  re- 
quirement that  he  protect  the  wall 
on  an  adjoining  lot  if  the  consent  of 
the  adjoining  lot  owner  to  enter  his 
premises  for  the  purpose  of  doing 
so  can  be  obtained,  applied  to  the 
adjoining  lot  owner  for  permission  to 
enter  on  the  latter  lot  for  the  pur- 
pose of  protecting  his  wall.  The  ad- 
joining lot  owner  a«  a  condition  to 
granting  his  consent  to  such  entry 
required  the  other  party  to  agree  to 
protect  the  water  pipes,  etc.,  of  the 
former  trcaa  freezing.  The  party  to 
whom  the  consent  or  license  to  enter 
was  thus  given  did  so  protect  the 
wall  but  failed  to  protect  the  pipes, 
etc.,  from  freeung.  The  view  was 
taken,  though  it  was  not  necessary 
for  the  decision  of  the  case,  that  as 
the  license  to  enter  on  the  lot  to 
protect  t^e  wall  was  piven  entirely 
for  the  benefit  of  the  licensor,  it  was 
not  a  sufficient  consideration  for  the 
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the  abstaining  Irom  doing  something  he  has  the  legal  right  to  do,*^ 
may  constitute  a  sufficient  consideration  for  a  promise  made  to 
him,  even  though  his  act  or  refraining  from  acting  may  in  a 
material  sense  have  been  a  benefit  or  pleasure  to  himself.^  Though 
a  riparian  owner  on  navigable  waters  may  have  the  right  to  con- 
struct a  wharf  reasonably  necessary  to  enable  him  to  reach  naviga- 
ble waters,  an  express  grant  by  the  state  of  its  title  to  the  lands 
under  water  is  a  sufficient  c<msiderati(m  for  the  riparian  owner's 
agreement  that  the  public  shall  have  the  right  to  use  the  wharf 
erected  by  him.*"  In  a  case  involving  the  validity  of  an  agreement 
by  which  an  employee  of  a  railroad  company  agreed  that  the  com- 
pany should  not  be  liable  for  any  injuries  which  the  employee 
might  receive  during  the  employment,  it  appeared  that  the 
employee,  at  the  time  of  executing  the  instrument,  was  and  had 
been  for  some  time  in  the  company's  employ.  His  employn^ent 
was  a  general  one  and  for  no  particular  time.  After  signing  the 
agreement  he  continued  in  the  same  employment,  without  any 
agreement  for  or  tender  of  a  different  employment,  and  his  sign- 
ing of  the  agreement  was  not  made  a  condition  of  the  continued 
employment.  It  was  held  that  the  agreement  was  a  mere  gratuity 
on  the  part  of  the  employee  to  relieve  the  ccunpany  from  a  respon- 
sibility then  existing  in  favor  of  the  employee  and  therefore  was 
not  binding  on  him  for  want  of  a  sufficient  consideration.^ 

§  260.  Detriment  to  Promisee  from  Breach  of  Promise. —  The 
detriment  to  the  promisee  which  will  suffice  as  a  considenition  for 
a  contract  must  be  a  detriment  stipulated  for  in  the  contract  as 
distinguished  from  a  breach  of  the  contract.**   "  Manifestly,"  says 

prcaniae  of  the  other  p«rty  to  protect  40.  Thousand      Island     Steamboat 

the  water  pipe*.  Co.  v.  Visger,   (Sup.  1903)    86  App. 

S8.  Homer  v.  Sidway,    (18»1)    124  Wv.  126,  83  N.  Y.  S.  325,  afflnned 

N.  Y.  538,  36  State  Rep.  888,  27  N.  H*  N.  Y.  206,  71  N.  E.  764. 

E.  266;  Street  v.  Gait,   (Sup.  1910)  41.  Purdy  y.   Rome,   etc.,  R.   Co., 

136  App.  Div.  724,  121  K.  Y.  8.  614.  (1891)   125  N.  Y.  209,  34  State  Rep. 

aflBrmed  202  N.  Y.  675  mem.,  96  N.  737,  26  N.  E.  255,  affirming  52  Hun 

E.    1132;   Werner  r.  Werner,    (Sup.  267,  23  State  Rep.  469,  6  N.  Y.  & 

1915)   169  App.  Div.  9,  164  N.  Y.  S.  217. 

570.    See  infra,  section  298  et  seq.,  41.  Ridgway  v.  Grace,    (dm.  PI. 

as  to  the  effect  of  refraining  to  exer-  (j.  T.   1893)    2  Miee.  298,  60  State 

cjse  a  legal  right.  Rep.  326,  21  N.  Y.  S.  934;  Dahl  v. 

39.  Homer  v.  Sidway,   (1891)    124  Scandinavian   Trust   Co.,    (Sup.   Sp. 

N.  Y.  638,  36  State  Rep.  888,  27  K.  T.  1919)   108  Misc.  136,  177  N.  Y.  S. 

E.  256.    But  see  Goldstein  v.  Bloom,  489;     Hafolovitz    v.    American    To- 

(Sup.  App.  T.   1012)    134  N.  Y.  S-  bacco    Co.,    (Sup.    Sp.   T.    1893)    29 

106ft.  Abb.  K.  Cas.  406,  23  K.  Y.  S.  274. 
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Prior,  J.,  "  the  violation  of  a  gratuitous  promise  may  result  in 
the  ruin  of  the  promisee  relying  on  it,  e.  g.,  to  take  up  the  note  of 
a  friend ;  and  yet,  though  great  the  disappointment  and  disastrous 
the  consequence  to  the  promisee,  he  can  assert  no  right  of  action 
for  the  breach  of  such  an  engagement."^  And  as  said  by 
Gi^erich,  J.:  "  Otherwise  any  contract  void  in  its  inception  for 
want  of  consideration  would  be  made  valid  by  a  subsequent  act 
of  the  promisee  in  reliance  on  the  gratuitous  promise."^  A  loss 
which  will  result  to  the  promisee,  if  the  promise  is  not  performed 
by  the  promisor,  is  not  the  quid  pro  quo  for  the  promisor's  promise, 
but  is  a  loss  from  his  failure  to  perform  a  promise  not  binding  on 
him,  and  cannot  furnish  the  necessary  consideration  for  the  prom- 
ise.** Thus  if  an  agent  having  funds  of  his  principal  in  his  hands 
promises  a  creditor  of  the  principal  to  pay  his  claim,  the  promise 
is  wanting  in  consideration,  and  the  fact  that  the  promisee  neglects 
to  take  steps  to  enforce  his  claim,  though  it  results  in  a  detrim^it 
to  him  in  case  the  agent  refuses  to  perform  his  promise,  will  not 
constitute  a  consideration  for  "the  promise.  If  in  accepting  the 
promise  the  creditor  did  not  engage  to  abstain  from  any  effort 
or  to  forego  any  means  to  collect  the  debt,  he  incurs  no  detriment 
on  entering  into  the  agreement,  and  whatever  loss  he  may  suffer 
results  solely  from  the  breach  of  the  agreement."  So  the  fact  that 
the  promisee  has  incurred  expenses  or  made  expenditures  on  the 
faith  of  the  promise  being  performed,  but  not  contemplated  or 
stipulated  for  by  the  parties,  which  will  result  in  a  loss  to  him  if 
the  promise  is  not  performed,  cannot  have  a  retroactive  effect  and 
furnish  a  consideration  for  the  promise."  This  is  true  where  a 
manufacturer  without  consideration  promises  to  sell  goods  to  a 
merchant,  and  the  latter  in  reliance  on  such  promise,  but  without 
any  obligation  to  do  so,  incurs  expenses  in  preparing  for  the  resale 
of  the  goods."  So  where  a  lessor,  without  consideration,  promised 
to  pay  for  the  damages  which  the  lessee's  goods  had  sustained,  the 

Bat    see    Mechanics'    Kat.    Bank   v.  bacco    Co.,    (Sup.    Sp.    T.    1893)    29 

Jonee,  (Sup.  1902)  76  App.  Dlv.  634,  Abb.  N.  Cas.  406,  23  N.  Y.  S.  274. 

78  X.  Y.  S.  800,  affirmed  175  N.  T.  ^6.  Ridgway  v.   Grace,    (Cbm.   PI. 

518  mem.,  67  N.  E.  1085.  O.   T.   1893)    2   Misc.   293,   50   State 

4S.  Rid^-jway   v.   Grace,    (Com.   PI.  Rep.  326,  21  N.  Y.  S.  934. 

G.   T.    1893)    2    Migc.   293,    295,    50  47.  Rafoloritz     v.     American     To- 

Bute  Rep.  326,  21  X.  Y.  S.  934.  bacoo   Co.,    (Sup.    Sp.    T.    1893)    29 

44.  Dahl     V.     Scandinavian    Tniet  Abb.  N.  Cas.  406,  23  N.  Y.  S.  274. 
Co.,    (Sup.   Sp.   T.   1919)    108  Misc.  48.  Rafolovitz    v.     American    To- 
135,  177  N.  Y.  S.  469,  491.  bacco    Co..     (Sup.    Sp.    T.    1893)    29 

45.  Rafolovitz     v.    American     To-  Abb.  N.  Cas.  406,  23  N.  Y.  S.  274. 

25 
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amount  of  such  damages  to  be  ascertained  by  a  sale  of  the  goods 
at  auction  and  a  comparison  of  the  price  received  thereat  and  the 
invoice  price,  the  fact  that  the  lessee  may  have  suffered  a  detri- 
ment in  selling  the  goods  at  auction  is  not  such  a  detriment  as  will 
support  the  original  promise  of  the  lessor/'  Where  a  factor  or 
the  like  has  a  lien  on  property  of  his  principal  in  his  possession, 
his  promise  to  a  third  person  to  deliver  the  property  to  the  latter 
and  waive  the  lien,  to  be  enforceable  as  an  executory  contract, 
must  be  supported  by  a  consideration,  and  the  fact  that  such  third 
person,  without  any  notice  to  the  factor  or  knowledge  on  his  part 
of  the  intention  to  do  so,  accepts  the  drafts  of  the  owner  of  the 
property  does  not  furnish  a  sufSeient  consideration  though  he 
acted  in  doing  so  in  reliance  on  the  factor's  promise."  The  prin- 
ciple has  also  been  applied  where  a  creditor  of  a  firm,  without 
consideration,  promised  to  release  one  member  of  the  firm  and  look 
to  the  other  for  payment,  and  it  was  held  that  the  fact  that  the 
member  to  be  released  may  suffer  a  loss  if  the  promise  is  not  ful- 
filled, because  in  reliance  thereon  he  consummated  a  dissolution  of 
the  firm,  does  not  supply  the  necessary  element  of  a  consideration.** 
§  261.  Applications  of  Cteneral  Bole. —  Where  a  promisor  re- 
quests a  specific  service,  which  may  consist  of  an  act  of  omission 
as  well  as  of  commission,  and  promises  indemnity,  reimbursement, 
or  compensation,  it  is  immaterial  whether  the  service  rendered 
be  beneficial  to  the  employer  or  not;  the  inconvenience  or  injury 
or  detriment  to  the  promisee  from  the  performance  of  the  act,  the 
making  of  the  expenditures,  or  the  omission  to  act,  is  itself  a  legal 
consideration."    Where  land  owned  by  joint  tenants  is  sold  and 

49.  Walker  y.  Gilbert,  (Super.  Ct.  necessary     connection    between     the 

1864)    29   Super.   Ct.   214,   222.     In  sale  by  auction,  to  Ascertain  the  ex- 

this  connection  Monell,  J.,  said:   "It  tent  of  the  injury,  and  the  prooiise 

is  not  pretended  that  there  wae  any  to  pay.    One  is  quite  independent  of 

benefit  resulting,  or   that   could  re-  the  other;  and  it  seems  to  me  clear 

suit,  to  the  plaintiff;  nor  was  there  that  a  supposed  or   conjectured   in- 

any  injury  or  detriment  to  any  legal  jury   or   loss    to   the   defendant*,    in 

right    of    the    defendants.      If    they  disposing   of   their   property   in    the 

sustained    any    injury,    it    was    in  manner    suggested    by   the   plaintiff, 

sending     their     goods     to     auction,  cannot  be  resorted  to  as  furnishing; 

which,  it  may  be  said,  was  attended  a  consideration  for  the  promise." 

by   some   outlay   to    the    defendants.  SO.  Hollins    T.     Hubbard,     (1901) 

But  that  was  a  mere  mode  of  ascer-  165  N.  Y.  534,  69  N.  E.  317,  affirming 

taining  the  amount  of  damages:  and  38  App.  Div.  629,  56  N.  Y.  S.  711. 

it  does  not  appear  (which  I  think  it  61.  Amend  v.   Becker,    (Sup.  App. 

should,  to  be  at  all  available)   that  T.  1902)    37  Ikfisc.  496,  75  N.  Y.  S. 

the   defendants   were  to    any   extent  1095. 

damnified     thereby.       There     is     no  52.  Bohm  v.  Goldstein,    (1873)   63 
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separate  purchase  money  mortgages  taken  back  for  the  amount  of 
the  unpaid  purchase  money  due  each  owner,  the  consent  of  one 
owner  to  the  making  of  the  sale  is  a  sufficient  conmderation  for  the 
agreement  of  the  other  that  the  former's  mortgage  shall  have 
precedence.**  Where  a  saloon  keeper  was  given  a  new  bar  by  a 
brewing  company  in  consideration  of  his  continuing  to  trade  with 
the  company  and  of  discontinuing  to  trade  with  another  company, 
who  had  also  promised  him  a  bar  to  obtain  his  business,  it  was  held 
that  this  was  not  a  mere  gift  but  a  transaction  based  on  a  considera- 
tion.^ Though  the  drawee  of  a  draft  has  not  accepted  it,  his 
promise  to  pay  in  consideration  of  the  delivery  of  the  instrument 
to  him  is  supported  by  a  sufficient  consideration,  namely,  both  an 
injury  or  detriment  to  the  promisee  and  a  benefit  to  himself.^  Am 
the  liability  of  an  indorser  of  a  note  is  conditional  on  his  being 
duly  charged  as  such  by  protest,  etc.,  Ms  agreement  to  pay  the 
note  absolutely,  at  or  before  maturity,  is  an  agreement  to  do  some- 
thii^  he  is  not  legally  bound  to  do  and  may  constitute  a  sufficient 
consideration  for  a  promise  to  him ;  **  it  would  be  otherwise,  how- 
ever, as  to  his  agreement  to  pay  a  note  on  which  he  had  already 
become  charged  as  an  indorser,  as  this  is  no  more  than  he  is  legally 
bound  to  do.'^  Where  neighboring  lot  owners  are  fearful  that  if 
a  third  person  shall  purchase  another  lot  it  will  be  put  to  a  use 
injurious  to  their  lots,  an  agreement  by  one  to  pay  the  other  a 
certain  sum  in  consideration  that  the  latter  purchase  the  lot,  is 
supported  by  a  sufficient  consideration,  namely,  that  of  benefit  to 
the  promisor  and  possible  injury  or  loss  to  the  promisee."  Where 
connecting  railroads  enter  into  an  agreement  for  the  purpose  of 
securing  a  uniform  gauge  of  the  connecting  roads  and  thus  facili- 
tate the  interchange  of  traffic,  the  anticipated  benefit  which  may 
accrue  thereby  is  a  sufficient  consideration  for  the  promise  of  one 

N.  Y.  634;  White  v.  Baxter,  (1877)  56.  Lamoreux  v.  Gould,    (1862)   7 

71  N.  T.  254,  affirming  41  Super.  Ct  N'.    Y.    340;    Sanders    r.    Gillespie, 

368.  (1874)    69  X.  V.  250,  affirming  M 

SS.  Collier   v.   Miller,    (1893)    137  Barb.    628;    Wyckoff   v.    De    Graaf, 

X.  Y.  332,  50  State  Rep.  784,  33  N.  (1885)    98  N.  Y.   134,  reverting  II 

K  374,  affirming  62  Hun  99,  42  State  Daly  322. 

Bep.  66,  16  N.  Y.  S.  633.  57.  Lamoreux  v.  OouM,    (18S2)    7 

54.  Loewer's    Gambrinus    Brewing  K.  Y.  349. 

Co.  T.  Friedman,  (Sup.  App.  T.  1897)  As  to  the  effect  of  tiie  performance 

21  Misc.  32,  46  K.  T.  S.  867.  of  a  legal  duty  generally,  see  infra, 

55.  Forward     v.     Harris,      (Sup.      section  325  et  seq. 

1867)  30  Barb.  338;  Candav.  Zeller,  58.  Beynolds    v.    Guilbert,     (Sup. 

((Tity  Ct.  O.  T.  1888)  21  State  Rep.       1878)   13  Hun  301. 
1«4,  3  K.  Y.  S.  1«8. 
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made  as  a  part  of  the  arrangement.^  The  surrender  on  the  part 
of  a  tenant  or  his  agreement  to  surrender  his  leasehold  estate  is  a 
sufficient  consideration  for  a  promise  to  pay  therefor  or  do  some 
other  act.**  According  to  the  general  rule  the  increase  of  an 
animal  belongs  to  the  person  who  by  hiring  for  a  time  becomes  the 
temporary  proprietor,  and  his  promise  to  return  the  increase  is  a 
sufficient  consideration  for  the  agreement  of  the  owner  to  hire  or 
let  the  animal  for  a  stated  time.*^  In  case  of  a  promise  to  convey 
land  or  an  interest  therein,  the  agreement,  whether  in  writing  or 
not,  to  be  enforceable  must  be  supported  by  a  consideration,  and 
it  is  not  sufficient  to  support  such  a  promise  that  the  promisee  will 
suffer  a  loss  if  the  promise  is  not  performed;  but  if  the  parties 
contemplate  or  provide  for  the  making  by  the  promisee  of  a  valua- 
ble improvement  on  the  land  and  in  reliance  on  the  promise  the 
improvement  is  made,  this  is  held  a  valuable  consideration  and 
sufficient  in  equity  to  move  a  court  to  decree  the  specific  perform- 
ance of  the  promise  and  thus  prevent  the  perpetration  of  a  fraud 
on  the  promisee."  Where  an  assignee  of  a  lease,  under  no  personal 
covenant  to  pay  the  rent  reserved  in  the  lease,  reassigns  it,  he 
ceases  to  be  liable  for  the  accruing  rents,  and  it  has  been  held 
that  his  assignee's  promise  to  pay  the  rent  to  him  is  unenforceable 
for  want  of  consideration  and  likewise  the  agreement  of  a  third 
person  who  guarantees  such  payment,  and  that  as  the  promise  is 
unenforceable  by  the  original  assignee  no  right  to  enforce  it  will 
pass  to  the  lessor  by  an  assignment  of  the  contract.**    Where  a 

59.  Connecticut  Kut.  L.  In«.  Co.  t.  lessor  on  the  contract  assigned  to 
Cleveland,  etc.,  R.  Co.,  (Sup.  1863)  him  may  have  been  proper,  the  wrong 
41  Barb.  9,  26  How.  Pr.  225.  reason  is,  we  think,  given  therefor. 

60.  Lewis  v.  Donohue,  (1899)  27  If  the  proinise  had  been  to  pay  a 
Hiac.  514,  58  K.  Y.  S.  319;  Bogert  v.  price  for  the  assignment  of  the  lease 
Dean,   (Com.  PI.  1863)    1  Daly  259.  the  transfer  of  the  leasehold  estate 

61.  Putnam  v.  Wyley,  (Sup.  1811)  would  have  been  a  sufficient  con- 
8  Johns.  432.  sideration  therefor,  and  it,  in  so  far 

6S.  Lobdell  v.  Lobdell,  (1867)  36  as  consideration  is  eoncenied,  woold 
N.  Y.  327,  4  Abb.  Pr.  N.  S.  56,  38  equally  support  the  promise  to  pay 
How.  Pr.  347,  2  Trans.  App.  363,  the  rent  to  accrue,  but  as  the  par- 
affirming  as  to  this  but  reversing  on  pose  of  the  agreement  wae  merely  to 
other  grounds  32  How.  Pr.  1 ;  Free-  secure  the  payment  of  the  accruing 
many.  Freeman,  (1870)  43  K.  Y.  34,  rents  and  as  the  assignee  has  no 
affirming  61  Barb.  306;  Patterson  v.  right  to  them,  and  as  between  him- 
Copeland,  (Sup.  O.  T.  1876)  62  How.  self  and  his  assignee  would  have 
Pr.  460;  Van  Arsdale  v.  Perry,  (Sup.  been  required  to  pay  the  same  over 
O.  T.   1885)   21  Wkly.  Dig.   116.  to  the  lessor,  he  is  not  damaged  by 

63.  Stoppani  v.  Richard,  (Com.  PI.  the  breach  of  the  contract,  and  could 

1857)    1    Hilt.    609.     While  the   re-  not     recover     substantial     damage*, 

fusal   to  permit   a  recovery  by  the  and  therefore  no  greater  right  could 
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landowner  is  nnvilling  to  sell  at  a  certain  price  unless  he  is 
relieved  from  any  liability  for  commissions  to  a  real  estate  agent, 
the  purchaser 's  agreement'  to  pay  a  certain  sum  to  such  agent  in 
order  to  obtain  the  property  at  the  lower  price  is  supported  by  a 
sufficient  consideration;**  and,  a  fortiori,  the  discharge  of  any 
claim  the  real  estate  agent  may  have  against  a  Ifindowner  for  com- 
missions is  itself  a  sufficient  consideration  for  the  promise  of  the 
buyer  to  pay  him  for  so  doing,*'  and  it  is  immaterial  in  such  a  case 
whether  as  a  matter  of  law  and  fact  the  landowner  would  be  liable 
to  the  agent  for  commissions,  the  agent  having  consented  to  with- 
draw any  claim  for  commissions  in  consideration  of  the  promise 
of  the  buyer  to  pay  him  for  so  doing.**  So  the  agent's  refraining 
from  taking  steps  or  attempting  to  sell  the  property,  and  thus 
earn  a  commission  from  the  landowner,  and  permitting  an  intend- 
ing purchaser  to  deal  directly  with  the  landowner,  is  a  sufficient 
consideration  for  a  promise  by  such  purchaser  to  compensate  him 
for  so  doing.*'  Where  persons  have  entered  into  a  joint  venture 
for  the  purchase  and  sale  of  certain  property,  the  personal  assump- 
tion by  one  of  the  parties  of  all  the  obligations  incurred  in  the 
purchase,  and  his  subsequent  discharge  of  such  obligations  and 
consequent  release  of  the  other  party  from  liability  thereon,  con- 
stitute a  sufficient  consideration  for  the  latter 's  release  of  any 
claim  to  profits  which  might  arise  from  a  subsequent  sale  of  the 
property.**  The  grant  by  a  municipality,  under  legislative  sanc- 
tion, of  a  street  franchise  may  constitute  a  sufficient  consideration 
for  undertakings  by  the  grantee."    Thus  the  grant  by  a  munici- 

ptw  to  the  lessor  by  the  assignment  him,  the  promise  of  the  agent  to  re- 

of  the  contract.  frain  cannot  conetitute  a  considera- 

64.  Deitch  v.  Feder,  (Sup.  App.  T.  tion  for  the  promiee  of  the  purchaser 

1904)  86  N.  Y.  S.  802.    See  also  Cole  to  pay  him  for  so  doing.    Oaditzka  ▼. 

T.  Mendenhall,  (Sup.  1907)  117  App.  Fields,   (Sup.  App.  T.  1912)   137  N. 

DiT.  788,  102  N.  Y.  S.  1030.  Y.  S.  828. 

<5.  Cole     T.     Mendenhafll,      (Sup.  68.  Smith  v.   K:i!«el,    (Sup.    1904) 

1907)    117  App.  Div.  788,  102  N.  Y.  92  App.  Div.  236,  87  N.  Y.  S.  178, 

8. 1030.  affirmed  181  K.  Y.  530  mem.,  73  K. 

68.  Cole     ▼.     Mendenhall,      (Sup.  E.  1133. 

1907)  117  App.  Div.  786,  102  N.  Y.  89.  Eochester  Telephone  Co.  y. 
a  1030.  Ross,  (1909)   195  N.  Y.  429,  88  N.  E. 

67.  Siegel    v.    Bosenzweig,     (Sup.      793,  affirming  125  App.  Div.  76,  100 

1908)  120  App.  Div.  647,  114  N.  Y.  N.  Y.  S.  381;  Phoenix  v.  (Jannor, 
8.  179.  (1909)  105  N.  Y.  471,  88  N.  E.  1086, 

If,  however,  the  agent  had  there-  reversing   123  App.  Div.  93,  108  N. 

tofore  terminated  his  employment  hy  Y.    S.    265,   decided   on    the   ground 

the  landowner,  and  was  in  no  posi-  that  the  grant  of  a  street  railway 

tion  to  earn   any  commission  from  franchise  to  an  indiTidual  was  void 
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pality  to  a  telephone  company  of  the  right  to  nae  the  streets,  etc., 
is  a  sufScient  consideration  for  a  contract  by  the  company  fixing 
the  maximom  rates  for  service.''*'  Where  a  person  is  liable  as  a 
surety  for  the  due  performance  of  a  construction  contract,  the 
advantage  accruing  to  him  from  the  avoidance  of  a  threatened 
discontinuance  of  the  work  is  a  sufficient  consideration  for  his 
promise  to  pay  for  services  rendered  and  to  be  rendered  by  the 
promisee  towards  the  completion  of  the  contract."  Where  a  wife 
is  justified  in  leaving  her  husband  and  the  circumstances  are  such 
as  would  authorize  a  decree  in  her  favor  for  a  separate  mainte- 
nance and  he  would  be  liable  for  necessaries  furnished,  his  being 
relieved  from  this  liability  is  itself  a  sufficient  consideration  for 
his  agreement  to  pay  a  reasonable  sum  for  her  separate  support." 
Where  the  plaintiff,  an  attorney  employed  by  the  defendant  to 
collect  an  award  for  land  taken  by  a  city  under  condemnation 
proceedings,  received  a  check  for  the  amount  under  an  agreement 
by  him  to  see  that  the  defendant  paid  rent  for  the  land  for  the 
time  she  remained  in  possession  after  the  title  vested  in  the  city, 
the  receipt  of  the  check  by  the  defendant  was  held  a  sufficient  con- 
sideration for  her  promise  to  the  plaintiff  to  repay  him  the  amount 
he  should  pay  to  the  city  irrespective  of  whether  the  defendant 
was  liable  to  the  city  or  not  on  her  prior  promise  to  the  city  to 
pay  such  rent."  The  appointment  of  a  person  as  the  executive 
agent  for  the  sale  of  a  manufacturer's  product  within  a  certain 
locality  may  constitute  a  sufficient  consideration  for  the  agent's 
agreement  to  take  and  sell  a  certain  amount  of  the  manufacturer's 
product  ;^^  it  is  otherwise,  however,  it  would  seem,  if  no  obliga- 
tion is  imposed  on  the  manufacturer  to  fill  orders  submitted  by 
the  agent,  as  the  appointment  as  sales  agent  is  purely  illusory." 

and  therefore  not  a  consideration  for  408,  affirmed  141  App.  Div.  921  mem., 

the     grantee's     undertakings,     and  126  N.  Y.  S.  1147. 

vrliich   on    thie    ground    reversed    66  7S.  Calkins  v.  Long,    (Sup.   1855) 

Misc.  606,  106  N.  Y.  S.  927.  22  Barb.  97. 

70.  Rochester     Telephone     Co.     v.  78.  Barrett  v.  Parent, (Sup.  1902) 
EosB,  (1909)   195  N.  Y.  429,  88  N.  E.  68  App.  Div.  165,  74  N.  Y.  S.  8. 
793,  affirming  125  App.  Div.  76,  109  74.  Meade    v.    Poppenberg,     (Sup. 
N.  Y.  S.  381.     See  also  Murray  ▼.  1915)   167  App.  Div.  411,  153  N.  Y. 
New  York  Teflephone  Co.,    (Sup.  Sp.  S.  182. 

T.  1913)  81  Misc.  636,  143  N.  Y.  8.  75.  Goodyear    v.    H.    J.    Koehler 

534,  reversed  on  other  grounds   170  Sporting  Goods  Co.,  (Sup.  1913)   169 

App.  Div.  17,  156  N.  Y.  S.  151.  App.   Div.    116,   143   N.   Y.   S.   1046, 

71.  Taylor  v.  Guinan,  (Sup.  Tr.  T.  affirmed  220  N.  Y.  749  mem.,  116  N. 
1910)    67    Misc.   262,    124   N.   Y.   S.  E.  1047. 
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Particular  Subjects  as  Consideration 

§  262.  Contracting  with  Third  Person. —  As  the  owner  of  prop- 
erty in  selling  it  does  something  he  is  not  legally  bound  to  do,  his 
sale  of  it  to  a  third  person,  irrespective  of  whether  the  price  paid 
by  snch  person  is  an  adequate  one  or  not,  has  been  held  a  snfficient 
consideration  for  the  promise  of  another  to  pay  the  seller  a  certain 
amount  for  doing  so.^*  The  assignment  by  a  lessee  of  his  leasehold 
estate  may  constitute  a  consideration  for  a  promise  by  the  lessor 
to  release  the  former  from  further  liability  tfnder  the  lease;" 
and  such  an  assignment  to  one  who  assumed  the  performance  of 
the  lessee's  covenants  has  been  held  a  sufficient  consideration  for 
the  agreement  of  the  lessor  to  waive  a  claim  against  the  lessee  for 
damages  for  a  prior  breach  of  a  covenant  on  his  part  to  build  on 
the  land  within  a  certain  time.'''  Where  a  real  estate  agent  has 
produced  a  customer  willing  and  able  to  purchase  on  the  terms 
stipulated,  he  thereby  earns  his  commission,  and  a  subsequent 
agreement  by  him  not  to  claim  his  commission  until  the  happening 
of  some  contingency,  or  to  return  commissions  paid,  must  be  sup- 
ported by  a  consideration  to  be  binding  on  him."  And  if  the 
agreement  by  the  agent  restricting  his  right  to  the  compensation 
is  not  made  until  after  the  landowner  has  become  bound  by  his 
contract  to  sell,  the  entering  into  the  latter  contract  aifords  no 
consideration  for  the  former."  But  where  a  landowner  employs 
an  agent  to  find  a  purchaser  for  his  land  there  is  no  obligation  on 
his  part  to  sell  in  case  the  agent  finds  a  purchaser,  though  his 
refusal  to  do  so  will  not  affect  the  agent's  right  to  the  agreed  coA- 
pensation,  and  it  would  seem,  therefore,  that  the  act  of  the  owner 
in  entering  into  a  contract  of  sale  with  the  purchaser  may  con- 
stitute a  consideration  for  a  new  undertaking  on  the  part  of  the 
agent  with  regard  to  his  compensation;  by  entering  into  the  con- 
tract, the  owner  does  something  he  was  under  no  legal  obligation 
to  do  and  which  may  in  legal  contemplation  be  a  possible  detriment 
to  him  and  a  possible  benefit  to  the  agent,  and  also  the  purchaser 
through  the  act  of  the  owner  acquires  a  possible  benefit  which  he 

7«.  Wilkinsoii  v.  Chamber  of  Com-  aflBrmed  176  N.  Y.  620  mem.,  67  H. 

merce,    (Sup.  Tr.  T.  1911)   73  Miec  E.  lOSa. 

141,  130  N.  Y.  8.  «76.  79.  See  eupra,  eection  248. 

77.  Di  Caprio  v.  Yanaro,  (Sup.  80.  KohkoU  v.  Sussman,  (Sup. 
App.  T.  1911)  7a  Migc.  385,  130  N.  App.  T.  1908)  61  Wac.  248,  113  N. 
Y.  8.  164.  Y.  S.   58ft.     See  also  Swee  v.  Nen- 

78.  Jones  v.  Dalv,  (Sup.  1902)  78  mann,  (City  Ct.  Tr.  T.  1910)  67 
App.    DiT.    220,    7»   N.   Y.   S.   726,  Misc.  606,  123  N.  Y.  6.  778. 
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would  not  have  been  entitled  to."  It  has  been  held  in  a  nvunber 
of  cases,  however,  where  the  agent,  after  producing  a  costomer 
and  thereby  earning  his  commission,  agreed,  in  consideration  of 
the  landowner's  "  executing  a  contract  "  for  the  sale  of  the  land, 
to  postpone  the  payment  of  his  commission  until  the  conveyance 
was  made,  that  his  promise  was  without  consideration.**  "A 
recital,"  says  Gterard,  J.,  "in  such  agreement  that  it  is  in  con- 
sideration of  the  execution  of  the  contract  of  sale  does  not  establish 
a  valid  consideration,  as  the  procuring  of  the  contract  of  sale  was 
the  consideration  for  the  broker's  commissions.""     And  it  has 


81.  In  Benedict  T.  Pincue,  (Sup. 
1009)  134  App.  IMt.  555.  119  N.  Y. 
S.  200,  it  appeared  that  an  agent 
employed  to  procure  a  tenant,  at  the 
time  the  agreement  to  lease  was 
about  to  be  signed  by  the  lessor  and 
in  response  to  a  statement  by  the 
latter  that  his  commission  was  not 
to  be  paid  unless  the  lease  was  con- 
summated, said,  "  Tliat  is  satis- 
factory to  me."  It  was  held  that 
there  was  no  binding  contract,  on 
the  agent's  part  restricting  his  right 
to  compensation.  In  this  case,  how- 
ever, the  lessor  was  not  considered 
as  having  entered  into  the  agreement 
with  the  lessee  in  consideration  of 
the  agreement  by  the  agent,  and  very 
possibly  a  different  view,  in  con- 
foriDity  with  the  holding  of  the  trial 
court,  would  have  been  taken  if  this 
had  been  the  fart.  There  is  a  strong 
implication  to  this  effect  in  the  fol- 
lowing statement  of  Houghton,  J.: 
"The  plaintiff  had  earned  his  com- 
missions when  he  procured  Smith, 
who  was  ready  and  willing  and  able 
to  take  the  lease  on  the  defendants' 
terms.  Although  he  acquiesced  in 
the  remark  of  the  defendants  he  was 
not  tx>und  to  forego  his  commissions 
if  Smith  never  paid  the  $9,000  or 
executed  the  lease.  There  is  no  pre- 
tense that  the  defendants  stated  to 
the  plaintiff  that  they  would  not  ac- 
cept Smith  or  execute  the  agreement 
unless  the  plaintiff  would  make  the 
payment  of  'his  commissions  con- 
ditional upon  payment  iy  Smith. 
Plaintiff's  a«<iuie8cence   in   the   su^ 


gestion,  if  he  did  acquiesce,  'which  he 
denies,  was  not  a  binding  contract 
because  it  was  without  consideration. 
As  the  proof  stood  at  the  close  of 
the  case  the  {)laintiff  was  entitled  to 
a  direction  of  verdict.  The  learned 
trial  judge  submitted  the  case  to  the 
jury  on  the  theory  that  the  defend- 
ants' acceptance  of  the  tenant  was 
conditicmal  upon  the  plaintiff's  re- 
ceiving no  commissions  unless  the 
lease  was  actually  made  and  the 
tenant  paid  the  stipulated  amount. 
The  facts  «s  disclosed  by  the  reocwd 
show  no  such  agreement." 

82,  MwComb  v.  Von  Elkrt,  (Com. 
PI.  G.  T.  1894)  7  Misc.  60,  67  Stat© 
Rep.  501,  27  N.  Y.  S.  372;  Moekowitz 
V.  Homberger,  (City  Ct.  G.  T.  1890) 
15  Misc.  645,  74  Sbat«  Rep.  567,  38 
N.  Y.  S.  114;  Hough  V.  Baldwin, 
(Sup.  App.  T.  1906)  60  Misc.  548, 
99  N.  Y.  8.  545;  Hann  v.  Brettler, 
(Sup.  App.  T.  1907)  107  N  Y.  S.  78; 
Taubenblatt  v.  GaJewski,  (Sup.  App. 
T.  1908)  108  N.  Y.  S.  688.  See  also 
Swee  V.  Neumann,  (Citv  Ct.  Tr.  T. 
1910)  67  Misc.  005,  123  N.  Y.  S. 
770;  Marx  v.  Kovacs,  (Sup.  App.  T. 
1915  )■  105  N.  Y.  8.  463;  G«natt  ▼. 
Rubinson,  (Sup.  App.  T.  1917)  166 
N.  Y.  8.  464. 

88.  Taufcenblatt  v.  Calewski,  (Sup. 
App.  T.  1908)   108  N.  Y.  S.  688. 

fhe  fallacy  in  this  statement  and 
reasoning  is  that  the  consideration 
for  the  agent's  commission  is  not  the 
"  procuring "  of  a  contract  to  pur- 
chase, but  rather  the  procuring  of  a 
purchaser  ready  and  able  to  make  the 
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been  said  that  this  is  true  though  the  owner  expressly  refused  to 
sign  the  contract  of  sale  or  exchange  unless  the  agent  would  enter 
into  the  contract  restricting  his  right  to  compensation.**  If  the 
first  contract  is  oral,  and  the  subsequent  contract  fixing  the  amount 
and  time  of  pajring  the  commission  is  in  writing,  it  has  been  held 
that  the  latter  controls  as  the  conclusive  embodiment  of  the  terms 
of  the  contract.** 

The  purchase  of  property  by  a  person  may  constitute  a  sufficient 
consideration  for  a  promise  by  a  third  person  to  pay  to  the  buyer 
a  certain  amount  for  doing  so,  and  for  this  reason  the  purchase 
of  treasury  stock  from  a  corporation  will  constitute  a  consideration 
for  a  personal  guaranty  by  directors  of  the  corporation  that  its 
future  dividends  will  equal  a  certain  amount."  On  principle,  the 
same  would  be  true  as  to  a  promise  to  remunerate  a  person  in  con- 
sideration of  his  agreeing  to  enter  the  employ  of  a  third  person." 
So  the  purchase  by  the  plaintiff  of  property  from  a  third  person 


purchase,  leaving  the  vendor  free  to 
aell  or  not  a»  he  may  prefer. 

84.  Hough  V.  Baldwin,  (Sup.  App. 
T.  1906)  50  Misc.  546,  99  N.  Y.  S. 
645. 

80.  In  Colrin  v.  Post  Mortg.,  etc., 
Co.,  (Sup.  1916)  173  App.  0iv.  85, 
159  N.  Y.  S.  361,  it  appeared  that 
tbe  plaintifT  under  an  oral  agreement 
was  to  receive  a  certain  commission 
for  procuring  a  purchaser  of  the 
defendant's  land.  Having  found  a 
purchaser,  who  was  to  buy  on  an  in- 
stalment contract,  a  written  contract 
was  entered  into  between  the  plain- 
tiff and  the  defendant  prior  to  the 
signing  of  the  contract  with  the  pur- 
chaser, which  stated  the  amount  of 
the  conuniseioD  and  expressly  pro- 
vided that  it  should  be  paid  pro  rata 
only  from  the  instalments  as  paid, 
and  that  if  the  purchaser  did  not 
complete  his  contract  nothing 
further  should  he  paid.  It  was  held 
that  'the  written  contract  controlled 
and  that  the  plaintiff  could  only  re- 
cover under  the  terms  of  such  con- 
tract. 'In  this  case  Scott,  J.,  said: 
"  The  plaintiff  has  evolved  an  in- 
genious theory  by  idiicfa  he  eeeks  to 
avoAd  the  applicatitm  of  the  rule  that 
wbere  parties  have   deliberately  en- 


tered upcm  a  written  agreement,  aU 
prior  negotiations  and  agreement 
upon  the  subject  matter  thereof  will 
be  deemed  to  be  merged  therein.  His 
argument  is  that  by  reason  of  his 
employment  to  find  a  purchaser  and 
his  success  in  so  doing  an  obligation 
arose  on  the  part  of  the  defendant  to 
pay  his  commissions,  and  that  the 
efubsequent  written  agreement  speci- 
fying how  and  when  the  commissions 
should  be  paid  was  without  con- 
sideration and  void.  If  this  conten- 
tion should  be  {>enuitted  to  prevail, 
there  would  be  an>  end  of  the  salu- 
tary rule  now  so  strongly  entrenched 
in  our  law.  That  rule  is  based  upon 
the  soundest  principles  of  public 
policy  and  is  not  to  be  overturned  at 
this  late  3ay.  There  is  a  conclusive 
presumption  in  such  a  case  that  the 
written  document  expresses  the  con- 
summated agreement  between  the 
parties,  and  neither  will  be  heard  to 
assert  that  it  differs  from  a  prior 
oral  ageement  covering  the  same 
subject." 

86.  Crook  v.  Scott,  (Sup.  1901)  65 
App.  Div.  139,  72  N.  Y.  S.  518, 
affirmed  174  N.  Y.  520,  66  N.  E.  1106. 

87.  Petze  v.  Leary,  (Sup.  1907) 
117  App.  Div.  «29,  102  N.  Y.  S.  960. 
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is  a  sufficient  consideration  for  a  warranty  by  the  defendant  of  its 
character  or  condition,  though  the  latter  may  have  no  financial 
interest  in  the  sale.** 

§  263.  (Hving  Credit. —  The  giving  of  credit  for  goods  sold  or 
services  rendered  or  the  like  is  unquestionably  a  sufficient  con- 
sideration for  a  promise  by  a  third  person  to  answer  for  the 
indebtedness  thus  created.**  And  the  rendition  of  services  or  the 
sale  of  goods  on  credit  to  a  person  may  be  a  sufficient  consideration 
for  a  promise  by  another  to  pay  not  only  for  the  services  rendered 
or  goods  thereafter  furnished  but  also  an  existing  debt  of  the  buyer 
or  person  to  whom  the  services  are 'rendered."  Also  as  is  shown 
later  the  giving  of  further  credit  by  a  forbearance  to  enforce  an 
existing  debt  may  constitute  a  sufficient  consideration  for  a  promise 


88.  WiUiamB  v.  Wieting,  (Sap. 
1874)  3  Thomp.  &  C.  439. 

89.  See  aupra,  section  239. 

90.  SchloBS  T.  Troman,  (Sup. 
1913)  154  App.  Div.  645,  139  N.  Y. 
8.  «16,  affirmed  214  N.  Y.  641  mem., 
108  N.  E.  1107. 

In  Pleiffer  v.  Adler,  (1967)  37  N. 
Y.  164,  4  Trans.  App.  95,  it  is  said 
that  "  a  verbal  promise  to  sell  goods 
to  a  responsible  party,  for  their  full 
value,  and  on  the  usual  terms,  forms 
no  consideration  for  an  independent 
engagement  to  pay  the  antecedent 
debt  of  a  third  person;  there  is 
nothing  in  the  facts  found  by  the 
referee  to  withdraw  the  agreement 
from  the  operation  of  the  statute  of 
frauds."  This  does  not  mean  that 
an  agreement  to  sell  on  credit  for 
full  value  to  a  person  financially 
responsible  is  not  a  sufficient  con- 
wderation  for  a  promise  to  pay  an 
antecedent  debt  of  a  third  person; 
and  if  the  promise  had  been  in 
writing  it  would  have  been  enforce- 
able. The  court  in  this  case  cites  as 
authority  for  its  position  Mallory  v. 
Giillett,  (1860)  21  N.  Y.  412,  which 
approves  Chancellor  Kent's  early 
classification  of  independent  and  col- 
lateral promises.  It  was  therefore 
the  intention  of  the  court  to  hold 
merely  that  the  new  consideration 
was  not  sufficient  to  make  the 
promise  an  ind^endent  as  distin- 
guished from  a  collateral  one.    It  ha« 


been  cited  in  later  cases  as  bearing 
on  the  question  as  to  what  new  con- 
sideration is  sufficient  to  prevent  * 
promise  to  answer  for  the  debt  of  an- 
other from  being  within  the  statute. 
See  for  instance  Duffy  v.  Wunsch, 
(1870)  42  N.  Y.  243,  8  Abb.  Pr.  N. 
S.  113,  where  it  is  held  that  the 
verljal  promise  of  A  to  pay  the  debt 
of  B  if  C  will  discontinue  a  suit  for 
its  recovery,  and  a  discontinuance 
of  the  suit  in  consideration  of  that 
promise  are  within  the  operation  of 
the  statute  of  frauds ;  and  also  Belic- 
nap.v.  Bender,  (1878)  75  N.  Y.  446, 
449,  where  it  is  held  that  the  agree- 
ment of  the  plaintiff  to  work  for  the 
defendant  at  what  aj^eared  full 
wages  was  not  a  sufficient  considera- 
tion to  take  the  verbal  promise  of 
the  defendant  to  pay  to  the  plaintiff 
an  indebtedness  owing  by  a  third 
person  out  of  the  operati<»i  of  the 
statute  of  frauds. 

In  Winne  v.  Mehrbach,  (Sap. 
1909)  130  App.  Div.  329,  114  N.  Y. 
S.  618,  the  broad  view  is  taken  on 
the  authority  of  the  Pfeiffer  case  and 
the  Belknap  case,  that  the  agreement 
of  a  seller  to  sell  ice  on  credit  at  a 
reasonable  price,  while  a  sufficient 
consideration  for  a  promise  by  a 
third  person  to  answer  for  the  price 
of  the  ice  thereafter  furnished,  is  not 
a  consideration  for  a  promise  to 
answer  for  the  price  of  ice  thereto- 
fore delivered. 
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by  a  third  person  to  answer  for  the  debt.**  So  the  making  of  a 
loan  to  be  seeured  by  a  mortgage  on  the  borrower's  land  is  a  soffi- 
dent  consideration  for  the  agreement  of  a  third  person  holding  a 
prior  mortgage  to  give  precedence  to  the  mortgage  to  be  given  the 
lender.** 

§  264.  Alignment  of  OhoM  in  Actum  or  Ctontraotnal  Bij^.— 
The  assignment  of  a  chose  in  action  or  contract  right  may  nndonbt- 
edly  constitute  a  consideration  for  a  promise  by  the  assignee. 
Where  one  party  gave  his  cheek  and  received  from  the  payee  in 
return  the  check  of  a  third  person,  it  has  been  held  that  there  was 
a  sufficient  consideration  for  the  check  given  by  the  former,  though 
the  third  person's  check  was  not  paid.**  So  the  relinquishment 
by  one  joint  creditor  to  the  other  of  his  interest  in  the  indebtedness 
may  constitute  a  sufficient  consideration.**  If,  however,  an  assign- 
ment is  void,  it  cannot  constitute  a  consideration  for  a  promise  on 
the  part  of  the  assignee,  as  it  can  confer  no  benefit  on  the  assignee 
nor  oi>erate  to  the  injury  of  the  assignor.*^  So  the  sale  of  an  abso- 
lutely void  chose  in  action  will  not  constitute  any  consideration  for 
a  promise.  If  void  no  legal  obligation  is  created  by  it,  and  it  is, 
in  the  view  of  the  law,  as  if  it  did  not  exist.**  And  this  is  held 
true  notwithstanding  the  fact  that  the  void  chose  in  action  is 
salable  in  market  for  even  the  full  value  that  would  attach  to  it  if 
valid."  For  example,  the  Act  of  July  10,  1851,  to  provide  for  the 
eompletion  of  the  Erie  Canal  enlargement  and  the  Genesee  Valley 

91.  See  infra,  sectitm  303.  Barb.  63,  66,  affirmed  id.  188;  Sweet 

9S.  Kam  v.  Benjamin,  (Sup.  1806)  v.  Spence,  (Sup.  1860)  35  Biarb.  44. 
10  App.  Div.  419,  42  K.  \.  S.  00,  97.  Sherman  y.  Bdrnard,  (Sup. 
alBrmed  158  K.  Y.  725  mem.,  53  N.  1855)  19  Barb.  291.  "If  the  law," 
E.  1126.  In  thas  case  the  court  says  Strong,  J.,  in  this  case,  "  does 
leavea  undecided  the  question  whether  not  recognize  it  as  having  some  bind- 
there  would  have  been  a  sufficient  ing  force,  and  will  not  enforce  it,  a 
consideration  if  the  loan  had  already  note  given  upon  the  sale  of  it  will 
been  made  at  the  Ume  of  £he  agree-  be  invalid  for  want  of  consideration, 
ment  for  the  preference.  As  to  this  It  has  no  intrinsic,  no  legal  value, 
lee  infra,  section  204.  and    therefore    in    law    no    value. 

9S.  Shannon  v.  Horley,   (Sup.  Tr.  Although  salataie  in  market,  if  the 

T.  1900)    32  Misc.  623,  66  N.  Y.  8.  sale   is   on    credit  no   l^al   debt   is 

471.  thereby    created;    payment    may    be 

94.  Leiman   t.    Rosenzweig,    (Sup.  resisted  for  want  of  consideration; 

App.  T.  1007)  103  N.  Y.  S.  83.  and  if  the  sale  is  for  cash,  if  the 

M.  (Converse     v.     Kellogg,     (Sup.  money  paid  cannot  be  recovered  back 

W60)  7  Barb.  600.  it  is  not  because  a  consideration  was 

96w  Sherman    V.    Barnard,     (Sup.  received  for  it,  but  upon  the  prin- 

1855)   19  Barb.  201.    See  also  Ehle  ciple  which  predludes  the  recovery  of 

V.  Jndsoft,  (Sup.  1840)  24  Wend.  97;  money  voluntarily  paid,  with  a  full 

Bodman  v.  Munson,   (Sup.  1862)   13  knowledge  of  all  the  facte." 
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and  Black  River  Canals  was  declared  unconstitutional  and  void, 
and  also  all  contracts  entered  into  by  the  state  under  such  act; 
and  it  was  held  that  a  sale  and  assignment  by  a  contractor  of  his 
rights  under  such  a  contract  did  not  constitute  a  consideration  for 
the  transferee's  promise  to  pay  a  sum  of  money  therefor,  and  that 
the  mere  fact  that  the  purchaser  or  transferee  agreed  to  take  the 
risk  as  to  the  validity  of  the  act  and  of  the  contract  did  not  affect 
the  case  and  bring  it  within  the  rule  applied  to  the  settlement  or 
sale  of  doubtful  claims.**  So,  on  the  theory  that  a  usurious  note 
given  for  money  loaned  is  void,  it  has  been  held  that  a  note  given 
by  a  third  person  on  the  purchase  of  the  usurious  note  from  the 
lender  is  without  consideration.**  The  mere  fact  that  bankruptcy 
proceedings  are  pending  against  a  judgment  debtor  does  not  pre- 
vent the  assignment  of  the  judgment  from  constituting  a  valuable 
consideration  for  the  promise  of  the  assignee  to  pay  therefor." 

§  265.  Defective  or  Invalid  Claims  to  Land  and  Possessory 
Rights. —  In  the  absence  of  fraud  on  the  part  of  the  vendor  or 
any  showing  that  the  parties  acted  under  a  misapprehension  as  to 
the  title,  the  transfer  of  or  agreement  to  transfer  a  claim  to  land 
or  an  interest  therein,  though  such  claim  is  invalid  or  unenforce- 
able and  in  fact  confers  no  benefit  on  the  purchaser,  is  recognized 
as  a  sufficient  consideration  for  a  promise  to  pay  the  agreed  price.* 
And  from  an  early  date  the  possession  of  land  has  been  considered 
a  proper  subject  of  sale  and  will  constitute  a  sufficient  considera- 
tion for  the  purchaser's  promise  to  pay.'  This  was  held  true  in 
an  early  case  as  regards  the  claim  of  one  who  held  under  a  cer- 
tificate of  purchase  from  the  state  but  whose  interest  had  been  sold 
for  nonpayment  of  taxes  and  the  land  conveyed  to  the  state.  In 
this  case  the  court  said  that  the  purchaser  might  well  have  been 
willing  to  pay  the  agreed  price  for  the  original  certificate  of  pur- 
chase from  the  state  in  the  hope  that  the  state  would  relinquish 
its  title  under  the  tax  sale,  on  payment  of  the  arrearages  and 
interest ;  favors  of  this  kind  having  been  granted  by  the  state  to 
the  owners  of  land  sold  for  taxes.*  And  where  a  wife,  whose  hus- 
band had  deserted  her,  was  in  possession  of  land  belonging  to  him 

98.  Sherman    v.    Barnard,     (8ap.      Wend.    626;    Jacobs    v.    Sire,    (Sup. 
1855)    19  Barb.  291.  1909)    133  App.  Div.  617,  118  N.  Y. 

99.  Sweet  v.  Spence,    (Sup.  1860)       S.  274. 

35  Barb.  44.  3.  Parker  v.  Crane,  (Sup.  1831)  6 

1.  Bell  V.  Leggeit,  (Super.  Ct  Wend.  647;  Hart  v.  Young,  (Sup. 
184«)   4  Super.  Ct.  450.  reversed  on       1869)   1  Lans.  417. 

other  grounds  7  N.  Y.  176.  4.  Fay   v.    Richards,    (Sup.    1839) 

2.  Fay  t.  Richards,  (Sup.  1839)  21      21  Wend.  626. 
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and  on  which  he  had  given  a  mortgage,  it  was  held  that  as  her 
possession  could  be  cut  off  and  obtained  by  the  mortgagee  only  by 
a  foreclosure  of  the  mortgage,  her  surrender  of  i>08se8sion  to  him 
was  a  sufficient  consideration  for  his  promise  to  pay  therefor.' 
The  transfer  of  the  naked  legal  title  to  a  person  having  the  full 
beneficial  interest  cannot,  it  seems,  constitute  a  consideration  for 
a  promise  to  pay  money  to  the  holder  of  the  legal  title.*  Thus 
where  land  had  been  sold  on  execution  against  a  judgment  debtor 
and  his  whole  beneficial  interest  in  the  land  divested,  though  the 
legal  title  still  remained  in  him,  which  the  purchaser  could  have 
required  the  sheriflf  to  divest  by  his  deed,  such  legal  title  cannot 
constitute  a  consideration  for  a  promise  to  the  execution  debtor 
by  a  third  person,  to  whom  the  purchaser  at  the  execution  sale 
conveys  after  the  latter  acquires  the  title  by  a  sheriff's  deed.''  It 
has  also  been  held  that  as  a  person  does  not  obtain  any  interest  by 
his  application  to  the  dock  department  of  the  city  of  New  York  for 
a  lease  of  one  of  its  piers,  though  consideration  is  given  by  the 
department  in  making  leases  to  prior  applications,  the  assignment 
or  transfer  of  any  supposed  interest  lan  applicant  may  have 
acquired  by  his  application  is  not  a  sufficient  consideration  for  a 
promise  to  pay  therefor.*  A  covenant  of  warranty  is  an  agree- 
ment to  pay  on  eviction,  and  a  voluntary  surrender  of  possession 
to  one  claiming  under  an  adverse  title  is  not  necessarily  an  eviction, 
but  if  the  grantee  surrenders  possession  at  the  request  of  the 
grantor  and  on  his  promise  to  return  the  consideration  paid  with 
interest,  this  is  a  sufficient  consideration  for  the  new  promise  and 
assumpsit  may  therefore  be  maintained  thereon.*  The  fact  that 
land  was  conveyed  without  any  consideration  does  not  prevent  its 
reconveyance  to  the  grantor  from  being  a  sufficient  consideration 
for  his  promise  to  pay."  It  is  generally  recognized  that  a  contract 
by  the  owner  of  property  to  purchase  it  from  another  person  and 
pay  an  agreed  price  therefor  is  unenforceable  for  want  of  con- 
sideration, and  the  mere  recital  of  a  nominal  consideration  for  the 

6.  Hart  ▼.  Young,    (Sup.  1869)    1  8.  Coverly  v.  Terminal  Warehouse 

Lana.  417.  Co.,  (Sup.  1902)  70  App.  Div.  82,  76 

6.  Van  Aletine  t.   Wimple,    (Sup.      N.  Y.  S.  146. 

1825)  5  Cow.  162.    See  also  Risley  v.  8.  Miller  v.  Watson,    (Sup.  1827) 

Smith,    (Super.  Ct.  G.  T.   1875)    39  7  Cow.  39,  on  later  appeal  4  Wend. 

Super.  Ct.  137,  151.  267. 

7.  Van   Alstine  v.  Wimple,    (Sup.  10.  Mapes  v.  Snyder,  (1876)  69  N. 
1825)  5  Cow.  162.  Y.  450,  afflnning  2  Thmnp.  &  C.  818. 


Digitized  by  VjOOQIC 


398  NEW  YOKK  LAW  OF  CONTRACTS  [|  ««• 

owner's  promise  to  pay  is  not  sufficient.'*  Thus  where  buildings 
erected  by  a  lessee  had  become  a  part  of  the  realty  without  any 
right  whatsoever  on  the  part  of  the  lessee  to  remove  them  or  to 
demand  compensation  therefor,  and  under  the  mistaken  belief  that 
the  lessee  was  entitled  either  to  a  renewal  of  the  lease  or  to  be  paid 
the  value  of  the  buildings  the  lessor,  just  prior  to  the  expiration  of 
the  lease,  in  consideration  of  one  dollar  and  the  extension  of  the 
time  to  exercise  his  option  to  pay  for  the  buildings  or  renew  the 
lease,  agreed  to  pay  a  certain  price  for  the  buildings  if  he  did  not 
renew,  it  was  held  that  his  promise  to  pay  was  unenforceable  for 
want  of  consideration."^  It  has  also  been  held  that  where  goods 
were  stolen  from  the  owner  a  third  person  can  get  no  title  to  them 
irrespective  of  how  he  gets  their  possession,  and  a  promise  of  the 
owner  to  buy  the  goods  and  pay  such  third  person  therefor  is 
unenforceable  for  want  of  consideration." 

§  266.  Good  Will. —  The  good  will  of  a  business  does  not  include 
a  title  to  the  patronage  of  any  one;  it  consists  in  the  probability 
that  the  customers  at  a  particular  place  will  continue  to  resort  to 
the  same  place.  It  is  nevertheless  recognized  as  the  proper  subject 
of  a  sale  and  a  sufficient  consideration  for  the  promise  of  the  buyer 
to  pay  therefor."  To  be  the  subject  of  a  sale  and  a  consideraticm 
for  the  buyer's  promise  to  pay,  the  good  will  need  not  be  connected 
with  a  plant  or  accompanied  by  a  sale  of  tangible  property.  Thus 
where  a  sale  of  the  business  of  soliciting  freight  for  vessels  was 
held  a  good  consideration  for  the  buyer's  promise  to  pay,  Barrett, 
J.,  said:  "  The  defendants  also  contend  that  the  contract  was 
without  consideration  because  no  material  '  plant  '  was  involved 
in  the  transaction.  But  the  good  will  of  a  business  may  be  sold 
independently.  A  physician  may  sell  the  good  will  of  his  practice 
without  selling  his  office  furniture  or  his  surgical  instruments. 
So  a  lawyer  may  sell  the  good  will  of  his  clientage  without  selling 
his  library.  The  same  rule  applies  to  the  good  will  of  a  mercantile 
business;  in  fact,  to  good  will  generally.""  And  where  the 
plaintiff  had  enjoyed  for  many  years  the  exclusive  benefits  fron 

11.  Precht  V.  Howard,  (1907)   187  (1874)   «1  N.  Y.  226,  230;  Brett  ▼. 

N.  Y.  138,  79  N.  E.  847,  aflBrmuig  110  Bbell,  (Sup.  1898)  29  App.  Div.  25«, 

App.  Div.  680,  97  N.  Y.  S.  462.  51  N.  Y.  S.  573;   Johnson  v.  Fried- 

la.  Precht  V.  Howard,   (1907)   187  hoff,  (Com.  PI.  G.  T.  1894)   7  Misc. 

N.  Y.   136,  79  N.   E.  847,   affirming  484,  58  State  Rep.  56,  27  N.  Y.  S. 

110  App.  Div.  680,  97  N.  Y.  S.  462.  982. 

13.  Marcus  v.  Hayer,  (Sup.  App.  15.  Brett  v.  Bbel,  (Sup.  1898)  29 
T.  1914)    147  N.  Y.  S.  978.  App.  Div.  256,  61  N.  T.  S.  6731 

14.  Olen,   etc.,   Mfg.    C^.   ▼.   Hall, 
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doing  the  carting  for  a  business  establi^unent  with  a  reasonable 
expectation  of  its  continuance,  a  contract  between  himself  and  a 
third  person,  whereby  the  latter  was  to  share  with  him  in  the 
carting  for  the  firm  and  the  benefits  therefrom,  was  considered  in 
the  nature  of  a  sale  of  a  good  will,  and  a  sufficient  consideration 
for  the  third  person's  promise  to  pay."  The  seller  who  sells  the 
good  will  of  a  business  guarantees  nothing  as  to  the  continued 
patronage  of  prior  customers,  for  in  the  nature  of  things  he  can 
give  no  assurance  that  the  patronage  of  the  place  will  continue. 
It  is  a  sale  of  the  mere  chance  that  a  preference  which  has  usually 
been  extended  will  continue.  He  sells  what  he  has,  and  if  the 
buyer,  when  he  attempts  to  continue  the  business,  discovers  that 
there  is  no  trade  or  custom  connected  with  it,  he  is  without  remedy, 
unless  he  can  show  some  fraudulent  representation  or  suppression 
of  fact  on  the  part  of  the  seller." 

§  267.  licoise  to  Use  Patent  and  Sale  of  Patent  Sights  and  the 
lake. —  It  is  the  generally  recognized  rule  in  case  of  a  license  to 
manufacture,  use  or  vend  a  device,  for  which  an  apparently  valid 
patent  has  been  issued  to  the  licensor,  that  the  licensee,  where  he 
has  acted  on  the  license,  will  not  be  permitted,  in  an  action  to 
recover  the  agreed  royalties,  to  set  up  in  defense  the  invalidity  of 
the  patent."  As  said  by  Finch,  J. :  "  Where  the  patent  is  appar- 
ently valid  and  in  force,  the  party  using  it,  receiving  the  benefit 
of  its  supposed  validity,  is  liable  for  royalties  agreed  to  be  paid 
and  cannot  set  up  as  a  defense  the  actual  invalidity  of  the  patent. 
The  reasons  for  the  rule  are  that  the  party  has  got  what  he  bar- 
gained for;  that  he  cannot  be  allowed  at  the  same  time  to  affirm 
and  disaffirm  the  patent ;  and  that  he  cannot  in  this  way  force  the 
patentee  into  a  defense  of  his  right  and  compel  him  to  try  it  in  a 
collateral  action.    While  the  manufacturer  goes  on  under  such  an 

16.  Searing  t.  Tye,  (Com.  PL  Baylis  v.  Bullock  Blectric  Mfg.  Co., 
1856)   4  E.  D.  Smith  197.  198.  (Sup.  Sp.  T.  1900)  $2  Misc.  218,  66 

17.  JohiMon  ▼.  Friedhoff,  (Ck>m.  N.  Y.  S.  263,  revereed  on  other 
PI.  G.  T.  1894)  7  Misc.  484,  68  State  grounds  69  App.  Div.  676,  69  N.  Y. 
Eep.  56,  27  N.  Y.  S.  982,  reversing  3  S.  693 ;  Buffalo  Kubber  Mfg.  Co.  ▼. 
Misc.  631,  52  State  Bep.  942,  23  N.  Batavia  Kubber  Co.,  (Sup.  Eq.  T. 
Y.  a  666.  1916)    90   Misc.   418,   153  N.   Y.  S. 

18.  Marston  v.  Swett,  (1876)  66  779;  Hyatt  v.  Ingalls,  (Super.  Ot. 
N.  Y.  206,  reversing  4  Hun  163,  6  1883)  49  Super,  a.  375;  Smith  v. 
namp.  k  C.  634;  Montgomery  ▼.  Standard  Laundry  Machinery  Co., 
Waterbury,  (Super.  Ct.  G.  T.  1893)  (Com.  PI.  1882)  11  Daily  164.  But 
2  Misc.  145,  50  State  Rep.  621,  21  see  Saxton  v.  Dodge,  (Sup.  1870)  67 
K.  Y.  S.  631,  afflrmed  142  N.  Y.  662,  Barb.  84. 

60  State  Rep.   869,  37   N.  E.  669; 
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apparently  valid  patent  it  is  presumed  to  be  under  and  in  accord- 
ance with  the  agreement  to  pay  royalties.^*  If  the  patent  has  not 
been  adjudged  invalid,  and  the  licensee  desires  to  relieve  himself 
from  the  terms  of  his  contract,  he  assumes  the  burden  of  establish- 
ing that  such  circumstances  exist  that  it  would  be  inequitable  to 
hold  him  to  the  contract  and  that  such  circumstances  were  not 
within  the  contemplation  of  the  parties,  either  in  fact  or  law,  when 
the  contract  was  entered  into.^  Where  the  patent  has  been 
declared  invalid  and  the  licensee  does  not  wish  to  continue  to 
operate  under  it,  he  may,  after  due  and  proper  notice  to  the 
licensor,  proceed  in  hostility  to  the  license,  and  may  then  set  up 
its  invalidity  in  defense  to  any  further  liability  for  the  agreed 
royalties.^  In  case  of  a  sale  of  a  patent  right  or  an  interest 
therein  as  distinguished  from  a  license  to  use  a  patented  device  in 
consideration  of  royalties,  it  is  the  general  rule  that  the  invalidity 
of  the  patent  constitutes  a  total  failure  of  consideration,  and  may 
be  set  up  as  a  defense  to  an  action  for  the  agreed  price,  where  the 
purchaser  does  not  take  on  himself  the  risk  of  the  validity  of  the 
patent.**  This  is  especially  true  where  a  decree  has  been  found 
against  the  buyer,  rendered  by  a  court  of  competent  jurisdiction, 
adjudging  the  patent  sold  to  be  an  infringement,  thereby  depriving 
him  of  any  beneficial  use  thereof  and  subjecting  him  to  liability 
to  account  to  the  owners  of  the  infringed  patent  for  damages  for 
all  sales  by  him  of  the  infringing  machine.^  And  it  is  held  that 
very  clear  evidence  is  requisite  to  permit  a  contract  for  the  sale 
of  letters  patent  to  be  construed,  not  as  calling  for  a  valid  patent, 
but  as  contemplating  a  transfer  of  the  letters  patent  merely, 
irrespective  of  whether  they  are  valid  or  not,  with  an  assumption 
by  the  buyer  of  the  risk  of  their  validity.**  The  view  also  seems 
to  have  been  taken  that  if  the  patent  is  entirely  worthless  it  will 
not  constitute  a  sufScient  consideration  for  a  promise  to  pay  there- 

19.  Mareton  v.  Sweet,    (1880)    82  N.  Y.  687,  46  N.  B.  1127,  aflfirnung 

N.  Y.  526,  688.  8  Misc.   27.   59   State  Rep.   305,   28 

SO.  Baylis    v.    Bullock    Mfg.    Co.,  N.  .Y.  S.  74;  Ctobb  v.  Huntly,  {Svf. 

(Sup.  Sp.  T.  1900)  32  MiEc.  218,  66  1835)    13  Wend.  385,  386;   Head  v. 

N.    Y.    S.    253,    reversed    on    other  Stevens,   (Sup.  1838)    19  Wend.  411. 

grounds  59  App.  Div.  576,  69  N.  Y.  See    also    Saxton    v.    Dodge,     (Sup. 

S.  693.  1870)    57    Barb.    84;    McDougall   v. 

21.  Marston   v.   Sweet,    (1880)    82  Fogg,    (Super.   Ct.   1858)    15   Super. 

N.  Y.  526.     See  also  Buffalo  Rubber  Ct.  387. 

Mfg.  Co.  V.  Batavia  Rubber  Co.,  (Sup.  28.  Herzog  v.  Heyman,  (1897)  151 

Eq.  T.   1915),  90  Misc.  418,  153  N.  N.  Y.  587,  45  N.  E.  1127. 

Y.  S.  779.  24.  Herzog  v.  Heyman,  (1807)  151 

as.  Herzog  v.  Heyman,  (1897)   151  N.  Y.  587,  45  N.  E.  1127. 
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for.*'  According  to  the  better  view,  however,  it  is  no  defense  to 
an  action  for  the  agreed  price,  that  the  patent  is  not  commercially 
profitable.  And  where  at  the  time  of  the  sale  the  patent  is  for  a 
osefol  and  valuable  improvement  the  buyer  takes  the  risk  of  any 
new  discovery  which  may  destroy  its  value,  and  such  a  subsequent 
invention  does  not  destroy  the  consideration  for  his  promise  to 
pay.**  While  letters  patent  are  essential  to  create  a  monopoly 
and  secure  the  exclusive  rights  to  the  invention,  it  does  not  follow 
that  the  Inventor  has  not  a  property  right  in  his  invention,  prior 
to  the  issuance  of  letters  patent,  which  may  be  the  subject  of  sale 
or  the  basis  of  an  agreement  for  its  use.*^  And  our  courts  have 
sustained  a  promise  to  pay  for  the  right  to  use  an  invention,  prior 
to  the  issue  of  letters  patent,  as  made  on  a  sufficient  consideration.** 
It  has  been  held,  however,  where  the  contract  is  for  the  sale  of  all 
the  rights  of  the  seller  in  an  unpatented  invention,  the  seller 
agreeing  to  do  whatever  is  necessary  to  secure  the  patent,  that  if 
the  supposed  invention  is  not  patentable  there  is  a  failure  of  con- 
sideration for  the  promise  of  the  buyer  to  pay  the  agreed  price.** 
And  it  has  been  held,  where  it  appeared  that  at  the  time  the  con- 
tract was  entered  into  the  plaintiff  knew  that  his  application  for 
a  patent  had  been  rejected  and  declared  abandoned,  that  the 
agreement  to  pay  royalties  for  its  use  was  without  consideration.** 
If  a  person  has  no  interest  whatsoever  in  letters  patent  issued  to 
him,  having  already  transferred  all  his  rights  therein,  his  transfer 
of  or  agreement  to  transfer  the  letters  patent  cannot  constitute  a 

is.  McDougall  V.  Fogg,  (Super.  Ct.  vention,  prior  to  the  issuance  of  let- 

1858)  15  Super.  Ct.  378.  terg  patent,"  says  Bischoff,  J.,  "is  of 

M.  Harmon  t.  Bird,    (Sup.   IS39)  value,    in    legal    contemplation,    suf- 

22  Wend.  113.  ficient  to  afford  consideration  for  a 

27.  M'Clurg  V.   Kingaland,    (1843)  contract  to  pay  him  the  reasonable 

1  How.  202,  11  U.  S.   (L.  ed.)   102;  value  of  its  use  by  another,  although, 

Philadelphia,  etc.,  R.  Co.  v.  Trimble,  in  the  absence  of  the  agreement,  the 

(1870)    10  Wall.   367,   19  U.  S.    (L.  inventor  would  be  in  no  position  to 

ed.)    948;    Dalzell  v.  Dueber  Watch  demand   compensation   for  the  same 

Case  Mfg.  Co.,  (1893)  149  U.  S.  315,  use,  unless  he  were  the  holder  of  a 

13  S.  Ct.  886,  37  U.  8.  (L.  ed.)  749.  patent  giving  him  the  exclusive  legal 

J8.  Jones  v.  Reynolds,   (1890)   120  right."     Bernard   v.    Huebel,    (Sup. 

X.  Y.  213,  30  Sta'te  Rep.  881,  24  N.  Sp.  T.  1901)   33  Misc.  611,  68  N.  T. 

E.  279;  NUs6on  v.  De  Haven,  (Sup.  S.  878: 

1900)  47  App.  Div.  537,  62  N.  Y.  S.  28.  Westervelt  v.  Fuller  Mfg.  Co., 

506,  affirmed  1«8  N.  Y.  656  mem.,  61  (Com.  PI.  1885)   13  Daly  352. 
N.  E.  1131.     See  also  Tabor  v.  Hoff-  30.  Buffalo    Rubber    Mfg.    Co.    v. 

man,   (1889)    118  N.  Y.  30,  27  State  Batavia    Rubber   Co.,    (Sup.    Eq.    T. 

Rep.  7.56,  23  N.  E.  12.  1915)  90  Misc.  418,  153  N.  Y.  S.  779. 

"An  inventor's  interest  in  his  in- 

26 
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consideration,  as  he  has  nothing  to  transfer.'^  In  ease  of  a  con- 
tract to  pay  royalties  for  a  license  to  produce  a  play,  the  licensee 
cannot,  while  producing  the  play  under  the  license,  question  the 
right  of  the  licensor  to  the  agreed  royalties.** 

§  268.  Siq^port  Furnished  Third  Person. —  The  furnishing  of 
support  to  a  third  person  for  whose  support  the  promisee  is  not 
legally  liable  is  a  sufficient  consideration  for  a  promise  to  pay 
therefor,  though  the  promisor  was  not  under  any  legal  obligation 
to  furnish  such  support.  Thus,  the  furnishing  of  support  to  the 
promisor's  adult  child  may  be  a  sufficient  consideration  for  his 
promise  to  pay  the  person  furnishing  such  support  irrespective  of 
whether  there  was  any  obligation  resting  on  the  parent  to  support 
the  child.**  A  promise  by  a  child  to  pay  for  support  to  be  fur- 
nished its  indigent  parent,  irrespective  of  any  obligation  on  its 
part  to  furnish  such  support,  is  likewise  binding.**  And  where  an 
obligation  is  imposed  by  statute  on  children  to  support  their  indi- 
gent parents,  enforceable  by  proceedings  criminal  in  their  nature 
(Code  Crim.  Proc.  §  914),  a  promise  by  a  son  to  contribute  a  cer- 
tain amount  towards  the  support  of  an  indigent  parent  to  be 
furnished  by  another  son  is  enforceable  by  the  latter,  as  the  lia- 
bility thus  imposed  by  the  statute  may  be  met  by  the  children  in 
such  a  manner  as  they  may  mutually  agree  on.**  It  is  also  hdd 
that  there  is  not  such  an  obligation  on  a  wife  to  support  her  hus- 
band out  of  her  earnings,  as  will  prevent  her  support  of  him  from 
furnishing  a  consideration  for  a  promise  by  a  third  person  to  pay 
her  therefor.**  Though  there  is  no  legal  obligation  on  a  father  to 
support  his  illegitimate  child,  if  services  and  support  are  furnished 
at  his  request  and  on  his  promise  to  pay  therefor  the  promise  may 
be  enforced.*^  And  this  is  held  true  where  the  promise  is  made  to 
the  child's  mother  and  the  support  or  services  rendered  by  the 
mother  are  beyond  what  she,  as  a  mother,  is  bound  to  do  for  the 

31.  Cowles    V.    Rochester    Folding  95.  Canfleld  v.  Canfleld,   (Sup.  Sp. 

Box  Co.,    (1904)    179   N.   Y.   87,  71  T.  1909)   118  N.  Y.  S.  530. 

N.  E.  468,  affirming  81  App.  Div.  414,  8«.  Matter  of  Steglich,  (Sup.  1904) 

80  N  Y  S  811  *1  App.  Div.  75,  86  N.  Y.  S.  257. 

8«.0utcault'v.  Bonheur,  (Sup.  ..f "  Kn'.  u"  wS  t'oS  I 
1907)  120  App.  Div.  168,  104  N.  Y.  S.  "^;  '®™'"f,  *i^"v^**?i,^°l^  '" 
inoa  Weber,  (1884)  98  N.  Y.  181,  affirm- 

«r  ,,  .  c.    ,.  V   .c       ,««.v  ing  17  Wkly.  Dig.  72.    See  also  Con- 

88.  Matter  of  Steglich,  (Sup.  1904)  „g„y  ^   O'Connor.  (1889)   117  N.  Y. 

91  App.  Div.  75,  86  N.  Y.  S.  257.  91,  26  State  Rep.  840,  22  N.  E.  763, 

84.  Turner  V.  Hadden,  (Sup.  1871)  18  Civ.  Pro.  8;   Daniels  v.  Hallen- 

62  Barb.  480.  beck,  (Sup.  1838)   19  Wend.  408. 


Digitized  by  Google        * 


am 


CONSIDBRATION 


MS 


child.**  The  view  has  been  taken  that  a  prcanise  by  a  third  person 
to  pay  a  mother,  whose  husband  is  living,  a  certain  sum  during  hear 
life  for  the  support  of  her  child  during  its  minority,  is  unenforce- 
able for  want  of  a  consideration,  and  that  though  such  a  promise 
would  be  enforceable  if  made  by  the  putative  father  of  an  illegiti- 
mate child  to  the  unmarried  mother  of  such  child,  still  if  the 
mother  was  living  with  her  husband  so  as  to  raise  the  presumption 
that  the  child  is  legitimate,  such  presumption  is  conclusive  as  to 
the  paternity  of  the  child,  and  it  cannot  be  shown  that  the 
promisor  was  in  fact  the  father  of  the  child  for  the  purpose  of 
bringing  the  case  within  the  rule  as  to  a  promise  by  the  putative 
father  of  an  illegitimate  child  made  to  the  mother.**  An  agreement 
by  a  father-in-law  to  pay  a  sum  periodically  to  a  mother  for  the 
support  of  herself  and  her  children,  she  agreeing  to  support  her- 
self and  them  and  to  educate  them  and  not  to  seek  to  compel  her 
husband  to  contribute  to  her  support  or  that  of  her  children,  has 
been  held  enforceable  as  based  on  a  suffici^it  consideration.** 

§  269.  Loans  and  Sales  of  Monej. —  At  common  law  interest 
was  not  recoverable  on  money  loaned,  and  the  right  thereto  is,  it 
seems,  under  our  system  of  jurisprudence  a  creature  of  statute. 
And  as  regards  the  question  as  to  when  money  will  constitute  a 


M.  Todd  V.  Weber,  (1884)  95  N. 
T.  181,  afiBrming  17  Wkly.  Dig.  72; 
Bouean  v.  Rouss,  (Sup.  1904)  91 
App.  Div.  230,  86  N.  Y.  S.  497,  re- 
versed on  other  grounds  180  N.  T. 
IK,  72  N.  E.  916.  See  also  Hook  v. 
Pratt,  (1879)  78  N.  Y.  371,  affirm- 
iog  14  Hun  396;  Flint  t.  Pierce, 
(Sup.  Sp.  T.  1912)  136  N.  Y.  S. 
10S6. 

Where  the  agreement  is  oral,  and 
after  the  death  of  the  promisor  it  is 
•ought  to  enforce  it  against  his  es- 
tate, the  evidence  to  establish  it 
should  ordinarily  be  clear  and  con- 
vincing, though  the  promise  is  to 
pay  to  the  child,  yet,  as  the  con- 
sideration therefor  moves  from  the 
mother,  she  has  been  held,  on  account 
of  interest  (Code  Civ.  Proc.  f  829), 
incompetent  to  testify  as  to  the 
agreement  made  by  her  with  the 
father.  Kosseau  v.  Rouss,  (1904) 
180  K  Y.  116,  72  N.  E.  916,  revers- 
ing on  the  latter  ground  91  App.  Div. 
230,  86  N.  Y.  8.  497. 


38.  Flint  V.  Pierce,  (Sup.  Sp.  T. 
1912)  136  N.  Y.  S.  1056. 

The  relation  of  the  promisee  to  the 
person  to  be  supported,  on  principle, 
can  have  no  controlling  effect  as  re- 
gards the  consideration  for  the  prom- 
ise to  pay  for  support  furnished, 
provided  the  support  is  not  merely 
what  the  promisee  is  under  a  legal 
obligation  to  furnish.  And  it  would 
seem  to  be  incorrect  to  lay  down  the 
broad  rule  that  a  promise  to  pay  a 
parent  for  support  furnished  her 
child  is  without  consideration,  as  the 
support  may  be  much  more  than  that 
which  the  law  requires  a  parent  to 
furnish  its  child,  and  the  enforce- 
ability of  a  contract  if  there  is  » 
consideration  is  not  affected  by  its 
inadequacy.  As  to  the  inadequacy  of 
the  consideration,  see  infra,  section 
351  et  seq. 

40.  Recknagel  v.  Steinway,  (Sup. 
Sp.  T.  1901)  33  Misc.  633,  68  N.  Y. 
S.  957,  modified  on  other  grounds  58 
App.  Div.  352,  69  N.  Y.  S.  132. 


Digitized  by  VjOOQIC 


404  NEW  YORK  LAW  OF  CONTRACTS  [J  270 

consideration  for  a  promise  to  pay  money  in  return,  it  has  been 
said  that  "  there  was  a  distinction  between  a  valuable  considera- 
tion, other  than  money,  and  a  money  consideration.  That  while 
in  the  former  ease  the  slightest  consideration  would  support  a 
promise  to  pay  the  largest  amount,  to  the  full  extent  of  the  prtmiise, 
in  the  latter  the  consideration  will  support  a  promise  only  to  the 
extent  of  money  forming  the  consideration.  That  the  law  leaves 
the  measure  of  the  value  of  a  valuable  consideration,  other  than 
money,  for  a  promise  to  pay  money,  to  the  parties  to  the  contract ; 
but  money,  being  the  standard  value,  is  not  subject  to  be  changed 
by  contract,  and  will  support  a  promise  to  pay  money  only  to  the 
amount  of  the  consideration."^^  And  an  agreement  for  the  pay- 
ment of  compound  interest  on  interest  to  accrue  is  not  enforceable, 
though  an  agreement  to  pay  interest  on  interest  accrued  and 
unpaid  may  be  enforced.  "  While  all  the  cases  agree,"  says  Allen, 
J.,  "  that  when  the  interest  has  once  accrued  the  parties  may  law- 
fully agree  to  turn  such  interest  into  principal,  so  as  to  carry 
interest  in  f uturo,  and  the  forbearance  will  constitute  a  considera- 
tion, there  is  no  case  that  has  come  under  my  observation  that 
holds  that  a  like  promise  to  operate  retrospectively  is  valid,  unsup- 
ported by  any  consideration  other  than  the  moral  consideration 
(if  one  exists)  resulting  from  the  fact  that  the  interest  is  in  arrear 
and  unpaid.  "**  At  the  time  the  currency  known  as  legal  tender 
notes  and  gold  coin  had  different  relative  values,  a  contract  for 
the  sale  of  gold  coin  for  a  greater  amount  of  such  notes  was  held 
based  on  a  sufiScient  consideration,  thus  treating  gold  coin  as  any 
other  commodity  or  article  of  commerce.*'  In  case  of  a  loan  the 
borrower  cannot  defend  on  the  ground  that  the  money  loaned  did 
not  belong  to  the  lender.  Thus  the  fact  that  the  money  loaned 
was  the  proceeds  of  stolen  property  is  not  available  to  the  borrower 
as  a  defense." 

§  270.  Original  Purchase,  Acceptance  or  Employment  as  Con- 
sideration for  Collateral  Promise. —  Contracts  for  the  sale  of  both 
real  and  personal  property  frequently  contain  a  provision  con- 
ferring on  the  buyer  or  vendee  the  right  to  return  or  reconvey  the 

41.  Sawyer  v.  McLouth,  (Sup.  Gold  Exchange  Bank,  (1876)  67  N.  T. 
1866)  46  Barb.  350.  138,  146;  Bigelow  v.  Benedict,  (1877) 

42.  Young  V.  Hills,    (1876)  67  N.       70  N.  Y.  202,  affirming  9  Hun  429. 
Y.  162,  170.  4^.  Warren  v.  Haight,    (1875)    65 

4S.  Cooke  V.  Davis,  (1873)  53  N.  N.  Y.  171.  See  also  Porter  t.  Knapp, 
Y.  318;  Peabody  v.  Speyers,  (1874)  (1875)  65  N.  Y.  564  mem.,  reversing 
5«  N.  Y.  230;   Fowler  v.  New  York      6  Lans.  125. 
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property  and  receive  back  the  price  paid.  If  this  privilege  is  given 
at  the  time  of  and  as  a  part  of  the  contract  of  sale,  the  making  of 
the  purchase  and  payment  of  the  piirchase  money  will  furnish  the 
consideration  necessary  for  the  promise  of  the  vendor  or  seller  to 
receive  back  the  property  and  repay  the  price  paid."  Also  where 
the  goods  tendered  under  an  executory  contract  of  sale  are  not 
of  the  quality  required  by  the  contract  the  buyer  may  refuse  to 
accept  them,  and  where  there  is  a  bona  fide  dispute  between  the 
parties  as  to  whether  the  goods  tendered  are  of  the  stipulated 
quality,  the  acceptance  of  the  goods  by  the  buyer  may  consti- 
tute a  sufficient  consideration  for  the  seller's  promise  to  take  back 
the  goods  or  indemnify  the  buyer  for  any  loss  he  may  incur  on 
account  of  the  defective  quality  of  the  goods.*'  And  in  such  a 
case  the  buyer's  acceptance  of  the  goods  when  tendered  may  con- 
stitute a  sufficient  consideration  for  a  warranty  then  made  which 
will  survive  the  acceptance.*'  So  the  purchase  of  land  is  a  con- 
sideration for  the  contemporaneous  agreement  of  the  vendor  to 
secure  the  extension  of  the  time  of  payment  of  an  existing  mortgage 
subject  to  which  the  purchase  was  made."  On  the  other  hand, 
after  the  original  contract  has  been  entered  into  and  become  bind- 
ing on  the  parties  any  additional  or  collateral  promise  by  the 
seller  must  be  supported  by  a  new  consideration,*'  such  as  a  sub- 
sequent agreement  giving  the  purchaser  the  right  to  return  the 
goods  purchased  and  receive  back  the  price  paid.^  After  a  valid 
contract  of  employment  has  been  entered  into  a  new  agreement 
giving  the  employer  the  right  to  terminate  the  contract  must  be 
supported  by  a  new  consideration.'* 

§  271.  Continuance  of  BosineBs  or  Business  Belation. —  The  con- 
tinuance of  business  by  an  insolvent  corporation  such  as  a  bank 
may  in  the  view  of  the  law  be  a  detriment  to  it  or  a  benefit  to 
its  stockholders,  and  therefore  a  sufficient  consideration  for  the 
promise  of  an  officer  or  stockholder  to  contribute  to  or  make  good 

45.  Eno  V.   Woodworth,    (1850)    4  132  App.  Div.  20,  116  N.  Y.  S.  350. 

K.  Y.  249,  Code  Rep.  N.  S.  262 ;  Van  48.  Hoch  y.  Brantmar,  (Sup.  1905 ) 

Xame  v.  Queens  Land,  etc.,  Co.,  (Sup.  109  App.  Div.  209,  95  N.  Y.  S.  647. 

1909)    130  App.  Div.  857,  115  N.  Y.  48.  Norton  v.  Abljott,    (Sup.  App. 

8.  905.  T.   1908)    113  N.  Y.  S.  669. 

4«.  James   v.    Libby,    (Sup.    1905)  60.  Ginsburg  v.  Erlich,  (Sup.  App. 

103  App.  Div.  256,  92  N.  Y.  S.  1047,  T.  1910)    125  N.  Y.  S.  469. 

affinning  as  to  this  but  reversing  on  51.  Fanger  v.  Caspary,  (Sup.  1903) 

ques^tion  of  construction  44  Misc.  210,  87  App.  Div.   417,  14  N.  Y.  Annot. 

88  N.  Y.  8.  812.  Cas.  64,  84  N.  Y.  S.  410. 

47.  LncIcesT.  Heserole,  (Sup.  1909) 
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its  capital.*^  And  to  sustain  such  a  promise  it  is  not  essential  that 
the  capital  of  the  bank  shall  in  fact  have  been  impaired;  it  is 
sufScient  if  there  is  a  reasonable  doubt  of  the  matter  and  the 
promise  is  made  to  make  good  its  original  capital."  Where  the 
argument  advanced  against  this  view  was  that  the  corporation, 
a  bank,  desired  to  continue  business,  and  hence  continuing  its 
business  was  of  no  detriment  to  it,  Pryor,  J.,  said  that  this  "  is 
confounding  motive  with  consideration;  and  non  constat  but  the 
continuance  of  business  was  detrimental  to  the  bank  in  accumulat- 
ing upon  it  a  still  heavier  burden  of  indebtedness.'"*  Where  a 
business  adventure  or  the  like  is  terminable  by  one  of  the  parties 
at  will,  his  forbearance  to  exercise  this  right  is  a  sufficient  con- 
sideration for  a  promise  by  the  other  party  to  allow  him  an 
advantage  not  given  by  the  original  contract  under  which  the 
adventure  was  undertaken,  or  to  relieve  him  of  obligations  imposed 
by  the  original  contract.*'  Thus  where  the  defendant  agreed  to 
appoint  the  plaintiff  his  agent  for  the  sale  of  certain  goods  on 
commission  and  to  supply  a  certain  amount  of  goods  for  sale, 
retaining  the  right  to  terminate  the  contract  after  a  specified 
notice,  his  refraining  from  exercising  this  right  is  a  sufficient  con- 
sideration for  a  modification  of  the  contract  relieving  the  defendant 
from  his  original  obligation  with  respect  to  the  furnishing  of 
goods  for  sale."  This  has  also  been  held  true  where  a  partner 
refrained  from  exercising  his  right  to  terminate  the  partnership 
agreement,"  and  where  the  customer  of  a  broker  refrained  fr(»n 

M.  Hurd  V.  Kelly,  (1879)  78  N.  Y.  T.  1895)   11  Misc.  583,  6SS,  66  SUt« 

688,    afarming    17    Hun    327    note;  Rep.  337,  32  N.  Y.  S.  1083. 
Union    Banlc    v.    Sullivan,     (1916)  66.  Emery   v.   Wilson,    (1879)    79 

214  N.  Y.  332,  108  N.  E.  658,  modify-  N.  Y.  78;  Rogers  v.  Wiley,   (1892) 

ing    161   App.   Div.    884   mem.,    145  131   N.  Y.  527,  43  State  Rep.  918, 

N.  Y.  S.   1148;   Dykman,  v.  Keeney,  30  N.  E.  582;  Napier  v.  Spielmann, 

(Sup.  1896)   10  App.  Div.  610,  612,  (Sup.  1908)   127  App.  Div.  711,  111 

42  N.  Y.  S.  488,  16  App.  Div.  131,  45  N.  Y.  S.  1009,  affirming  54  Misc.  96, 

N.  Y.  S.  137,  affirmed  160  N.  Y.  677,  103  N.  Y.  S.  982;  Browning  v.  Fox, 

64  N.  E.  1090;  Hurd  v.  Green,  (Sup.  (Sup.  1918)   K3  App.  Div.  778,  171 

1879)  17  Hun  327;  Sickles  v.  Herold,  N.  Y.  S.  648. 

(Com.  PI.  Tr.  T.  1«»5)  11  Misc.  583,  56.  Napier    v.     Spielmann,     (Sup. 

66  State  Rep.  337,  32  N.  Y.  S.  1083.  1908)  127  App.  Div.  711,  111  N.  Y.  a 

63.  Dykman  v.  Keeney,  (Sup.  1896)  1000,  affirming  64  Misc.  96,  lOS  N.  Y. 

10  App.  Div.  610,  612,  42.  N.  Y.  S.  S.  982. 

488,  16  App.  Div.   131,  45  N.  Y.  S.  67.  Emery    v.    Wilson,    (1870)    79 

137,  affirmed  160  N.  Y.  677,  54  N.  E.  N.  Y.  78;  Melville  v.  Kjuse,  (1903) 

1090.  174  N.  Y.  306,  66  N.  E.  965,  affirming 

54.  Sickles  v.  Herold,  (Com.  PI.  Tr.  69  App.  Div.  211,  74  N.  Y.  S.  826. 
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exercising  his  right  to  dose  a  speculative  transacticm.**  Also  where 
a  leasee  would  have  been  justified  in  vacating  the  premises  and 
patting  an  end  to  the  lease,  his  refraining  from  doing  so  may  be 
a  sofSdent  consideration  for  a  promise  by  the  lessor  to  do  an  act 
not  imi)osed  on  him  by  the  terms  of  the  lease."  If  the  circum- 
stances are  such  that  a  sorety  on  a  fidelity  bond  is  entitled  to 
terminate  his  liability  for  any  future  default  of  the  employee,  his 
refraining  from  doing  so  is  a  sufficient  consideration  for  a  modifica- 
tion of  the  surety's  liability  as  stated  in  the  original  contract  for 
a  future  default." 

§  272.  Introduction  of  Onstomers. —  The  act  of  a  promisee  in 
introducii^  customers  to  the  promisor  is  a  service  beneficial  to 
the  promisor  which  the  law  will  permit  to  operate  as  a  legal  con- 
mderation  for  the  latter 's  promise  to  pay  a  commission  on  sales 
made  by  him  to  such  customers  or  other  business  done  with  them." 
But  a  further  promise  to  pay  commissions  on  business  done  with 
other  persons,  whom  the  customers  introduced  by  the  promisee 
should  introduce,  is  not  supported  by  a  consideration.  As  regards 
these  no  act  of  service  whatever  is  performed  by  the  promisee  in 
their  introduction  to  the  promisor,  or  by  which  they  are  induced 
to  deal  with  the  promisor  in  the  course  of  his  business.  As  to 
such  persons  the  promisee  performs  no  act,  subjects  himself  to  no 
injury  or  Inconvenience,  nor  himself  confers  any  benefit  on  the 
promisor.  "Whatever  is  done  in  obtaining  them  as  customers  is 
done  by  other  persons  not  acting  for  or  in  behalf  of  the  promisee 
or  at  his  instance.**  In  connection  with  the  introduction  of 
customers  it  is  also  the  rule  that  public  policy  forbids  a  person 
to  introduce  one  as  a  seeming  act  of  friendship  to  him  and  at 
the  same  time  secretly  agree  with  the  merchant  to  whom  he  is 
introduced  for  a  commission  on  such  sales  as  may  be  made  to  the 
person  so  introduced." 

fiS.  lU^era  v.   Wiley,    (1892)    131  61.  Hamlin    v.    Wheelock,     (Sup. 

K.  T.    627,   43   State  Rep.   918,   30  1886)  42  Hun  630,  4  State  Sep.  475, 

K.  E.  582.    See  also  Post  t.  Thomas,  25  Wkly.  Big.  285,  appeal  diamissed 

(Sup.  1»12)   153  App.  Div.  866,  8?1,  117  N.  Y.  656,  22  N.  E.   1133.     See 

139  N.   Y.   S.  6,   reversed  on  other  also  Ayres  v.  Quigley  Furniture  Co., 

grounds  212  N.  Y.  264,  106  N.  E.  68.  (Super.  Ct.  ISfll )  59  Super.  Ct.  4,  35 

59.  Ireland  v.  Hyde,  (Sup.  App.  T.  State  Rep.  460,  12  N.  Y.  S.  559. 
1901)  34  Misc.  546,  99  N.  Y.  S.  889;  «2.  Hamlin    v.     Wheelock,     (Sup. 
Dunn  y.  Robins,   (Sup.  O.  T.  1602)  1886)  42  Hun  530,  4  State  Rep.  475, 
48  8ta;te  Rep.  45,  20  N.  Y.  S.  341.  25  Wkly.  Dig.  265,  appeal  dismissed 

60.  Emery    v.    Baltz,     (1884)     94  117  N.  Y.  656,  22  N.  E.  1133. 
N.  Y.  40S,  reversing  22  Hun  434.  63.  See  infra,  section  4»4. 
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§  273.  Disclosure  of  Information. —  There  is  no  doubt  but  that 
information  communicated  by  a  professional  man,  such  as  advice 
given  by  a  lawyer  or  a  physician,  is  a  legal  consideration  for  a 
promise  to  pay  therefor.  The  imparting  of  information,  however, 
is  not  limited  to  such  cases,"  and  it  is  held  that  where  a  person 
has  reliable  information  from  which  the  probable  future  market 
value  of  stock  may  be  judged,  the  imparting  of  such  information 
may  constitute  a  sufficient  consideration  for  the  promise  of  the 
"P&Tty  to  whom  the  information  is  imparted  to  pay  therefor  or  do 
some  other  act.**  It  has  also  been  held  that  where  a  real  estate 
broker  has  information  that  certain  property  is  for  sale,  his  impart- 
ing such  information  to  another  broker  whereby  the  latter  was 
enabled  to  go  to  the  owner,  to  whom  he  was  personally  unknown, 
and  effect  a  sale,  was  a  sufficient  consideration  for  the  promise  of 
the  party  to  whom  the  information  was  disclosed,  to  share  the 
commission  which  he  might  earn  on  any  sale  of  the  property.** 
The  disclosure  of  a  secret  process  and  formulas  for  manufacture 
or  the  like  thereunder  may  undoubtedly*  furnish  a  consideration 
for  a  promise  to  pay  therefor,"  but  where  it  appeared  that  the 
formulas  had  already  been  sold  by  the  seller  and  disclosed  to 
another,  a  note  given  for  the  price  has  been  held  unenforceable 
for  want  of  consideration.*' 

§  274.  Care  or  Improvement  of  One's  Own  Property. —  Though 
one  may  have  a  legal  right  to  neglect  or  abandon  his  property,  it 
has  been  said  that  a  promise  by  the  defendant  to  compensate  the 
plaintiff  for  taking  care  of  his  own  property,  without  any  reason 
appearing  for  such  contract,  would  seem  to  be  without  considera- 
tion.** And  the  view  appears  to  have  been  taken  that  an  agree- 
ment to  pay  a  part  of  the  repairs  to  be  made  on  the  property  of 
the  promisee,  in  which  the  promisor  has  no  interest,  would  be 

64.  McLaughlin  v.  Barnard,  (Com.  Y.  Munit.  Ct.  19 1<)  97  Misc.  598, 
PI.  1854)  2  E.  D.  Smith  372;  White       161  N.  Y.  S.  834. 

V.  Drew,    (Sup.   1878)    56   How.   Pr.  66.  McLaughlin  v.  Barnard,  (Com. 

63.      See    also    Winch    v.    Farmers'  PI.  1864)  2  E.  D.  Smith  372. 

Loan,  etc.,  Co.,  (Com.  PI.  G.  T.  1895)  87.  Francis     v.     Campbell,      (Sun. 

11  Misc.  390,  65  State  Rep.  426,  32  1902)   68  App.  Div.  287,  74  N.  Y.  S. 

N.  Y.  S.  244.  246. 

65.  Par?ons  v.  Robinson,  (Super.  68.  Sweeting  v.  Iroquois  China  Co., 
a.  1891)  59  Super.  Ct.  546,  39  State  (Sup.  1909)  129  App.  Div.  777,  US 
Rep.  376,  15  N.  Y.  9.   138,  afBrm«d  N.  Y.  S.  945.    ' 

133  N.  Y.  537  mem.,  30  N.  E.  1149;  69.  Mace    v.    Sage,     (Sup.    G.    T. 

White  V.  Drew,   (Sup.  1878,  56  How.       1879)    8  Wkly.  Dig.  509. 
Pr.  53.    See  also  Wei»9  v.  Josias,  (N. 
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withoat  consideration.'"*  The  expenditure  of  money  in  the  making 
of  repairs  or  improvements  on  one's  own  property  may,  however, 
result  in  a  possible  detriment  to  the  owner,  and  on  principle  would 
constitute  a  sufficient  consideration  for  the  promise  of  another 
to  pay  or  contribute  to  the  cost  thereof.  Thus  where  a  bailee  of 
a  wagon  for  hire,  which  was  damaged  while  in  his  possession  but 
without  any  negligence  on  his  part  and  therefore  without  any 
liability  for  such  injury,  directed  the  bailor  to  have  the  wagon  re- 
paired and  promised  to  pay  the  cost  thereof,  it  was  held  that  his 
promise  was  binding  on  him  and  he  was  held  liable  for  the  cost  of 
the  repairs.'^  And  it  is  well  recognized  in  case  of  subscriptions  to 
a  charitable  organization  that  the  making  of  improvements  by  the 
corporation  on  its  property,  such  as  the  erection  of  buildings  or 
the  like,  may  be  a  sufficient  consideration  for  the  subscription." 
So  the  making  of  repairs  or  improvements  by  a  lessee,  which  he 
is  not  required  to  make  under  the  terms  of  the  lease  and  which 
will  inure  largely  to  his  own  benefit,  may  be  a  sufficient  considera- 
tion for  a  promise  by  the  lessor  to  compensate  him  therefor  by 
way  of  a  reduction  of  the  rent  or  the  like."  If  after  the  execution 
of  a  lease  and  prior  to  the  commencement  of  the  term,  the  lessor's 
own  misuse  of  the  premises  has  necessitated  repairs,  there  is,  it 
seems,  such  an  obligation  on  him  to  make  the  repairs  thus  rendered 
necessary  as  will  support  his  promise  to  pay  for  them  if  made  by 
the  tenant,  though  in  the  lease  the  tenant  covenants  to  make  all 
necessary  repairs." 

§  275.  Change  of  Residence,  Name,  etc. —  A  change  of  residence 
may  operate  as  a  possible  detriment  to  the  person  so  changing, 
and  will  therefore  constitute  a  sufficient  consideration  for  a  promise 
made  to  him,  in  consideration  thereof,  to  pay  him  a  certain  sum 

70.  Schroeder  v.  Fredericks,  (Sup.  is  based  and  the  court  expressly 
App.  T.  1899)  25  Misc.  740,  &5  N.  Y.  states  that  the  right  to  recover  does 
8.  494.  It  does  not  clearly  appear  in  not  depend  on  the  relation  of  bailor 
this   case,   however,   whether    at   the  and  bailee. 

time  of  the  promise  the  repairs  had  72.  See  infra,  section  381. 

been  made  or  were  to  be  made.  73.  Haight  v.  Cohen,    (Sup.  1908) 

71.  Riley  v.  Lowry,  (Sup.  G.  T.  123  App.  Div.  707,  108  N.  Y.  S.  502; 
1892)  63  Hun  632  mem.,  44  State  Natelsohn  v.  Reich,  (Sup.  App.  T. 
Rep.  233,  18  N.  Y.  S.  299.  1906)  50  Misc.  585,  99  N.  Y.  S.  327. 

If  the  promise  of  the  bailee  had  But  see  Kaye  v.  Hoage,    (Sup.  App. 

been   in  compromise  of   a  claim  by  T.  1909)  63  Misc.  332,  117  N.  Y.  S. 

the  bailor  that  he  wa^  liable  for  the  122. 

injury,  this  would  have  rendered  his  74.  Bailey   v.   Krupp,    (Sup.   App. 

promise  binding.     This,   however,   is  T.  1908)   59  Misc.  459,  110  N.  Y.  S. 

not  the  ground  on  which  the  decision  994. 
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or  do  some  other  act  for  his  benefits*  Naming  a  child  after,  or 
changing  a  person's  name  at  the  request  of,  another  may  also,  it 
seems,  be  a  sufficient  consideration  for  a  promise  by  the  latter,'* 
and  this  is  also  true,  it  would  seem,  as  to  the  naming  of  a  business 
building  according  to  the  directions  of  the  promisor." 

§  276.  Surrender  of  Custody  of  Child. —  It  seems  that  the  sur- 
render, by  a  relative,  of  the  custody  of  an  orphan,  for  whom  no 
guardian  has  been  appointed,  is  not  a  sufficient  consideration  for 
a  promise  by  the  person  to  whom  the  orphan  is  surrendered  to 
support  it  during  its  infancy,  as  by  such  a  surrender  the  promisor 
does  not  become  entitled  to  the  services  or  earnings  of  the  child 
and  there  is  consequently  no  reciprocity  or  other  consideration.'* 
On  the  other  hand,  promises  made  to  a  parent  for  the  benefit  of 
his  or  her  infant  child,  in  consideration  of  the  surrender  of  the 
custody  and  care  of  the  child  to  the  promisor,  have  uniformly 
been  upheld  as  baded  on  a  sufficient  consideration.'"  "  When  a 
mother,"  says  Adams,  P.  J.,  "  compelled  by  the  inexorable  require- 
ments of  her  impoverished  condition  to  part  with  her  child,  sur- 
rendered all  control  over  that  child,  she  furnished  the  largest 
possible  measure  of  consideration  for  the  promise  which  that  sur- 
render induced,  a  consideration  the  adequacy  of  which  assuredly 
cannot  be  questioned  when  it  is  fully  understood  what  that  surren- 
der involved."**  Thus  on  the  trial  of  an  action  for  specific  per- 
formance, the  court  found  on  sufficient  proof  that  a  written  agree- 
ment had  been  made  by  a  childless  person  with  the  plaintiff's 
mother,  for  his  benefit,  to  the  effect  that  the  former  would  main- 

75.  Adams  V.  Honness,  (Sup.  1872)  102;  Gates  v.  Gates,  (Sup.  1898)  34 
62  Barb.  326.  App.    Div.    608,    54   N.    Y.    S.    454; 

76.  See  Babcock  v.  Chase,  (Sup.  Brantingham  v.  Huff,  (Sup.  1890) 
1895)  92  Hun  264,  3  N.  Y.  Annot.  43  App.  Div.  414,  60  N.  Y.  S.  157; 
Cas.  25,  72  State  Rep.  401,  36  N.  Y.  Healy  v.  Healy,  (Sup.  1900)  55  App. 
S.  879.  Div.   315,  8  N.   Y.  Annot.  Cas.  325. 

77.  Wright  v.  Smith,  (Sup.  1897)  66  N.  Y.  S.  927,  affirming  31  Misc. 
13  App.  Div.  536,  43  N.  Y.  S.  728.  636,  66  N.  Y.  S.  82,  and  affirmed  166 

78.  Hayden  v.  Hayden,  (Sup.  1896)  N.  Y.  624  mem.,  60  N.  E.  1112;  Ham- 
8  App.  Div.  547,  75  State  Rep.  259,  lin  v.  Stevens,  (Sup.  1901)  69  App. 
40  N.  Y.  S.  865.  Div.  522,  69  N.  Y.  S.  2.'r5,  reversing 

79.  Winne  v.  Winne,  (1901)  166  on  other  grounds  32  Misc.  434,  66 
N.  Y.  263,  59  N.  E.  832,  affirming  48  N.  Y.  S.  548;  Godine  v.  Kidd,  (Snp. 
App.  Div.  638  mem.,  63  N.  Y.  S.  1892)  64  Hun  585,  46  State  Rep.  813, 
1118;  Middleworth  v.  Ordway,  (1908)  19  N.  Y.  S.  335,  29  Abb.  N.  Cas.  36. 
191  N.  Y.  404,  84  N.  E.  291,  affirming  80.  Healy  v.  Healy,  (Sup.  1900)  65 
117  App.  Div.  913  mem.,  102  N.  Y.  S.  App.  Div.  315,  319,  8  N.  Y.  Annot. 
1143,  which  affirmed  49  Misc.  74,  98  Cas.  325,  66  N.  Y.  S.  927. 

N.  Y.  S.   10,   18  N.  Y.  Annot.  Cas. 
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tain  the  plaintiff,  who  at  the  time  was  an  infant,  as  her  own  child, 
and  at  her  death  give  him  all  her  property,  and  make  him  her 
sole  heir,  if  his  mother  would  surrender  to  her  his  custody  and 
control  and  would  have  nothing  more  to  do  with  him;  that  the 
mother  thereafter  ceased  to  have  any  control  over  him;  that  he 
lived  with  such  person  until  his  majority,  was  given  and  accepted 
her  name,  performed  the  duties  of  a  faithful  son,  and  the  relations 
usually  existing  between  parent  and  child  existed  between  them 
and  continued  until  her  death,  and  that  she  died  intestate.  It  was 
held  that  a  deci^on  that  the  contract  was  valid,  was  based  on  a 
sufficient  consideration,  had  been  fully  i>erformed  by  the  plaintiff 
and  his  mother,  was  binding  on  the  heirs  and  next  of  kin  of  the 
decedent,  and  that  the  plaintifF  was  entitled  to  a  specific  perform- 
ance thereof,  was  proper.**    . 

§  277.  Location  of  PabUc  Buildings,  Manufactories,  and  the 
Like. —  The  location  and  erection  of  public  buildings,  manufac- 
turing plants  and  the  like  in  a  particular  locality  may  constitute 
a  sufficient  consideration  for  the  promise  of  a  person  to  pay  money 
or  do  some  other  act.**  And  where  persons  subscribe  to  a  fund 
to  be  paid  to  the  promisee  to  induce  him  to  locate  his  manufacturing 
plant  in  a  certain  locality,  its  location  in  pursuance  of  the  express 
or  implied  request  of  the  subscribers  is  a  sufficient  consideration 
to  support  their  subscriptions.** 

§  278.  Payment  or  Acceptance  of  Payment  before  Maturity  of 
Debt. —  There  is  no  obligation  on  a  debtor  to  pay  his  debt  before 
maturity,  and  if  he  does  so  this  may  constitute  a  sufficient  con- 
sideration for  a  promise  by  the  debtor  or  a  third  person.**  Thus 
where  a  purchaser  of  land  subject  to  an  outstanding  mortgage 
had  given  his  own  mortgage  for  a  part  of  the  purchase  price,  which 
was  held  by  a  bank  as  collateral  security,  and  paid  to  the  bank  the 
amount  of  the  mortgage  before  maturity  on  the  promise  of  the 
bank  to  secure  a  release  of  the  land  from  the  earlier  mortgage, 

81.  Winne  v.   Winne,    (1901)    106  section   380  et  seq.   as   to   subscrip- 

N.  Y.  263,  69  N.  E.  832,  affirming  48  tions  generally. 

App.  Div.  638  mem.,  63  N.  Y.  S.  1118.  84.  McCraith  v.  National  Mohawk 

tt.  Marsh  v.   Chamberlain,    (Sup.  Valley  Bank,   (1887)   104  N.  Y.  414, 

0.  T.  1870)   2  Lans.  287.  6  State  Rep.  728,  10  N.  K.  862;  Gold- 

83.  Horton  v.  Erie  Preserring  Co.,  smith  v.  Schroeder,    (Sup.   1904)    93 

(Sop.    1904)    90  App.   Div.    255,   85  App.  Div.  206,  87  N.  Y.  S.  558;  New- 

N.   Y.   S.    503,   affirmed    181    N.    Y.  sam  v.  Finch,   (Sup.  1867)  25  Barb. 

535  mem.,  73  N.  E.  1125.     See  infra,  175. 
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this  was  held  a  sufficient  consideration  for  the  bank's  promise." 
And  where  a  buyer,  prior  to  the  time  he  was  required  to  do  so 
by  the  original  contract  of  purchase,  gave  his  note  for  the  price 
of  the  goods,  this  was  held  a  sufficient  consideration  for  a  modifi- 
cation of  the  contract  as  to  the  time  for  delivery."  So  the  pay- 
ment of  rent  in  advance  of  the  time  when  it  will  become  due  is  a 
sufficient  consideration  to  support  an  agreement  by  the  landlord 
for  a  termination  of  the  lease."  Likewise  the  part  payment  of  a 
debt  before  it  is  due  is  a  sufficient  consideration  for  the  promise 
of  the  creditor  to  extend  the  time  for  the  payment  of  the  balance,** 
and  such  a  payment  is  generally  recognized  as  a  sufficient  con- 
sideration for  a  discharge  of  the  debtor  from  liability  for  the 
residue."  But  where  a  part  of  a  debt  is  paid  before  due  and  as 
evidence  of  such  payment  the  creditor,  instead  of  a  receipt,  gives 
a  note  payable  on  demand,  the  note  so  given  has  been  held 
unenforceable  for  want  of  consideration.**  In  case  of  an  overdue 
mortgage,  though  the  agreement  of  the  mortgagor  to  pay  interest 
for  the  period  of  extension  would  not  be  a  sufficient  consideration 
for  the  promise  of  the  mortgagee  to  extend  payment,*'  it  would  be 
otherwise  if  a  part  of  the  interest  to  accrue  is  paid  in  advance." 
A  promise  by  a  debtor  to  pay  his  debt  before  it  becomes  due  must 
itself  be  supported  by  a  consideration."  But  if  the  debt  is  one 
bearing  interest  the  agreement  of  the  creditor  to  accept  prepay- 
ment will  itself  be  a  sufficient  consideration  for  the  debtor's 
promise  to  prepay,  as  the  creditor  agrees  to  do  something  he  is 
not  legally  bound  to  do;  and  the  creditor's  promise  to  accept  pay- 
ment is  held  a  sufficient  consideration  for  the  promise  of  the  debtor 
to  pay  more  than  the  face  value  of  the  debt  and  accrued  interest, 
and  an  action  may  be  maintained  on  the  promise  of  the  debtor  and 

W.  McCraith  v.  National  Mohawk  88.  Newsam  v.  Finch,  (Sup.  1857) 

Valley  Bank,   (1887)    104  N.  Y.  414,  25  Barb.   175. 

6  State  Rep.  728,  10  N.  E.  862,  25  89.  See   infra,   Bection   331,   as   to 

Wkly.  Dig.  572,  on  a  prior  appeal  to  the  general  effect  of  a  part  payment 

Supreme   Court,    18  Wkly.    Dig.    80,  of  a  liquidated  demand  as  a  consider- 

the  same  conclusion  was  reached.  ation  for  a  discharge  of  the  residue. 

86.  Kallis     t.     Lissberger,      (Sup.  90.  Slade  v.  Halsted,   (Sup.  1827) 

App.  T.  1902)  30  Misc.  773  mem.,  81  7  Cow.  322. 

N.  Y.  «.  332.  91.  See  infra,  section  334. 

«7.  Cox  V.   Davis,    (Sup.    1896)    8  9S.  Babcock  v.  Clark,  (Sup.  1881) 

App.  Div.  491,  75  State  Rep.  136,  40  23  Hun  391. 

N.  Y.  S.  761.    See  also  Goldsmith  t.  98.  Feldmanv.  RockfordCa,  (Sup. 

Schroeder,  (Sup.  1904)  93  App.  Div.  Eq.  T.  1910)   70  Misc.  66,  126  N.  Y. 

206,  87  N.  Y.  S.  558.  S.  646. 
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the  agreed  amotint  recovered.**  "  The  authorities  are  dear,"  says 
Morgan,  J.,  in  this  connection,  "  that  a  creditor  may  accept  a 
less  som  than  what  is  stipulated  for  in  the  contract,  and  discharge 
it,  when  the  debt  is  payable  at  a  future  day;  and  it  seems  to  be 
equally  clear  that  the  debtor  may  oblige  himself  to  pay  more  than 
is  stipulated  for  in  the  contract,  to  induce  his  creditor  to  discharge 
an  obligation  not  yet  due."** 

§  279.  Giving  Note  or  Other  Obligation  for  Ezistiiig  Debt- 
It  has  been  said  that  a  new  promise  to  pay  is  no  defense  to  an 
action  by  the  creditor  on  the  original  obligation  unless  there  is 
a  new  consideration  for  the  agreement  to  accept  the  new  promise 
as  payment;**  but  it  is  also  said  that  the  giving  by  a  debtor  of  a 
new  and  superior  security  is  a  sufficient  consideration  for  the 
creditor's  agreement  to  accept  it  in  payment  or  discharge  of  the 
existing  debt."  The  giving  of  a  new  interest-bearing  note  for 
accrued  interest  is  a  sufficient  consideration  for  the  agreement  of 
the  creditor  to  accept  it  in  payment  of  the  accrued  interest,  as 
thereby  the  creditor  becomes  entitled  to  receive  interest  on  the 
accrued  interest  which  otherwise  would  not  have  borne  interest." 
The  broad  rule  has  also  frequently  been  laid  down  that  if  a  debtor's 
note  is  accepted  in  payment  of  an  existing  debt  it  will  so  operate, 
and  the  remedy  of  the  debtor  will  be  restricted  to  the  enforcement 
of  the  note.**  And  in  case  of  an  indebtedness  for  which  two  or 
more  persons  are  liable  it  seems  to  be  generally  recognized  that  if 
the  individual  note  of  one  of  the  debtors*  is  accepted  as  a  payment 
of  the  indebtedness,  this  will  be  sufficient  to  discharge  the  codebtors 
from  liability.*    It  is  said  that  "  the  doctrine  of  nudum  pactum 

M.  Scott  v.  Frink,  (Sup.  1868)  53      Deifendorf,    (Sup.    Sp.    T.    1848)    5 

Barb.  533,  (1873)  54  N.  Y.  635.  Barb.  398. 

95.  Scott  V.  Frink,  (Sup.  1868)  53  i.  Howe  v.  Buffalo,  etc.,  R.  Co., 
Barb.  533,  540.  (1867)  37  N.  Y.  Sfifl,  4  Trans.  App. 

M.  Rice  V.  Dewey,  (Sup.  1862)  54      249,  affirming  38  Barb.  124;  Brink  v. 

Barb.  455,  456,  472.  Stratton,  (Sup.  1906)   112  App.  Div. 

97.  Ri<»v   Dewey    (Sup.  1862)  54      299,  98  N.   Y.   S.   421,  affirmed   188 

^^■'*^'  ''?c'„V,'t^"^.,«  N.    Y.   620   mem..   81   N.   E.    1160; 

liams,  (Sup.  1873)  7  Lans.  416  j^ 

96.  Rice  V.  Dewey,  (Sup.  1862)  54       _  ,  ^^„     JT^  ■  ,,         »  ,„. 
Barb  455   456        '          *^                       Johns.   409;   Waydell  v.  Luer,    (Ct. 

99."  Pardons  "  V.     Gaylord,     (Sup.  Err.  (1W6)  3  Denio  410:  Livingston 

1808)   3  Johns.  463;  Rice  v.  Dewey,  "•  »»d«liff,  (Sup.  ia*9)  6  Barb.  201; 

(Sup.  1862)   54  Barb.  455;  Groff  v.  Dias  v.  Wanmaker,  (Super.  Ct.  1848) 

Friedline,   (City  Ct.  G.  T.   1896)    16  3  Super.  Ct.   460.     But  see   Cole  v. 

Misc.  505,  38  N.  Y.  S.  1122;   Guin-  Sackett,    (Sup.    18(41)     1    Hill    516; 

Bip  V.  aoee,    (Sup.  G.  T.   1884)    19  Waydell  v.  Luer,  (Sup.  1843)  5  Hill 

WUy.  Dig.  22«.    But  see  Elwood  v.  448;  Amend  v.  Becker,  (Sup.  App.  T. 
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does  not  apply  to  such  a  case ;  for  a  man  may,  if  such  be  his  will, 
discharge  his  debtor  without  any  consideration. ' '  * 

Though  there  is  no  obligation  on  the  part  of  a  debtor  to  give  his 
note  for  the  amount  of  a  pre-existing  overdue  indebtedn^s,  the 
giving  of  his  non-negotiable  note  for  the  amount  of  an  undisputed 
claim  then  due  is  said  to  be  doing  even  less  than  the  debtor  is 
under  a  legal  obligation  to  do,  and  is  not  sufficient  consideration 
for  a  promise  to  renew  the  note  when  due.*  And  ordinarily  the 
giving  of  a  debtor's  non-negotiable  note  will  not  be  a  sufficient 
consideration  for  the  agreement  of  the  creditor  to  extend  the  time 
for  the  payment  of  the  debt  until  the  maturity  of  the  note.'*  It 
has  also  been  held  that  the  giving  of  a  note  for  the  amount  of  an 
admitted  claim  on  which  a  suit  was  pending  is  not  sufficient  con- 
sideration for  an  agreement  to  postpone  the  payment  of  the  claim 
or  to  discontinue  the  action.'  Where  an  indorser  of  a  note  has 
been  duly  charged  by  protest,  etc.,  it  has  been  held  that  his  signing, 


1902)  37  Misc.  496,  75  N.  Y.  S.  1095, 
set  out  later  in  notes  to  this  section. 

In  Amend  v.  Becker,  (Sup.  App.  T. 
1902)  37  Misc.  496,  75  N.  Y.  S.  1095, 
however,  It  is  held  that  if  a  partner- 
ship indebtedness  is  evidenced  by  its 
note  which  is  indorsed  by  the  in- 
dividual partners,  the  individual  lia- 
bility of  each  party  already  exists, 
and  the  giving  of  a  note  by  one  of 
the  partners  is  not  a  consideration 
for  the  creditor's  agreement  to  re- 
lease the  other  partner  or  partners. 
This  is  opposed,  however,  to  the  pre- 
ceding statement  as  to  the  effect  of 
receiving  the  note  of  one  debtor  in 
payment  of  a  debt  owing  from 
several. 

i.  Brink  y.  Stratton,  (Sup.  1906) 
112  App.  Div.  299,  301.  98  N.  Y.  S. 
421,  quoting  statement  of  Chief  Jus- 
tice Marshall  in  Sheehy  v.  Mande- 
ville,  (1810)  0  Cranch  253,  264,  3 
U.  S.  (L.  ed.)  215,  219.  See  supra, 
section  233,  as  to  the  discharge  of 
debtor  by  way  of  a  gift  to  the  debtor. 

If  the  giving  of  the  individual  note 
of  one  of  several  codebtors  can  be  con- 
sidered more  advantageous  to  the 
creditor  than  the  original  claim 
against  the  codebtors,  this  may  fuf- 
nish  a  consideration   for  the  agree- 


ment to  discharge  the  other  debtors 
(see  infra,  this  section, 'as  to  the  in- 
dividual note  of  a  member  of  a  part- 
nership). Also  if  the  giving  of  the 
individual  note  by  one  of  the  debtors 
can  be  considered  a  legal  detriment 
to  him,  this  may  constitute  a  con- 
sideration for  the  discharge.  If,  how- 
ever, this  is  not  recognized,  it  is 
difficult  to  see  where  the  consider- 
ation for  the  discharge  of  the  other 
debtors  exists,  treating  the  transac- 
tion as  a  contract,  for  as  is  shown 
elsewhere  a  release  of  an  existing  in- 
debtedness unless  under  seal  must  be 
supported  by  a  consideration  (see 
supra,  section  246),  and  the  subject 
of  payment,  if  it  can  be  considered  as 
properly  a  contract,  must  be  subject 
to  a  different  rule  as  regards  con- 
sideration   from   other   contracts. 

S.  Arend  v.  Smith,  (1897)  151  N. 
Y.  502,  45  N.  B.  872,  affirming  81 
Hun  615  mem.,  30  K.  Y.  S.  1129. 

4.  Shipman  v.  Kelley,  (Sup.  1896) 
9  App.  Div.  316,  322,  75  State  Rep. 
743,  41  N.  Y.  S.  328;  Hilderbrandt 
V.  Fallot,  (Sup.  App.  T.  1905)  46 
Misc.  615,  92  N.  Y.  S.  804,  16  N.  Y. 
Annot  Cas.  138. 

5.  Weil  V.  Bonner,  (Sup.  Sp.  T. 
1878)   5  Wkly.  Dig.  493. 
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as  indorser,  a  renewal  note  is  not  a  consideration  for  the  creditor's 
promise  not  to  hold  him  liable  ou  such  indorsement,  as  neither 
the  maker  of  the  old  note  nor  the  indorser  did  more  than,  if  as 
much  as,  his  legal  duty,  that  is,  pay  the  old  note.' 

The  giving  of  the  debtor's  negotiable  note  for  an  overdue 
indebtedness  may,  however,  it  seems,  constitute  a  consideration.^ 
This  it  is  said  may  operate  possibly  as  a  benefit  to  the  creditor 
and  a  detriment  to  the  debtor,  as  the  debtor  may  use  the  note  in 
the  market  as  commercial  paper,  and  the  negotiation  of  the  paper 
may  operate  to  the  prejudice  of  the  debtor,  as  he  may  become  liable 
thereon  to  the  bona  fide  holder  according  to  its  terms.' 

As  a  claim  against  a  partner  individually  may  be  more  valuable 
than  a  claim  against  the  partnership,  the  giving  of  his  individual 
note  by  one  member  of  a  firm  is  held  a  sufficient  consideration 
for  the  promise  of  the  creditor  to  release  the  other  member  or 
members,*  or  a  promise  to  receive  the  individual  note  of  a  member 
for  the  part  of  the  debt  in  discharge  of  the  firm  debt." 


(.  Far  Bockaway  Bank  v.  Bmifh, 
(Sop.  1901)  63  App.  Div.  432,  71 
X.  Y.  S.  518. 

7.  McNulty  V.  Hurd,  (1881)  86 
N.  Y.  547,  afflnning  18  Hun  1 ;  Ship- 
man  V.  Kelley,  (Sup.  1896)  9  App. 
Div.  316,  75  State  Eep.  743,  41  N.  Y. 
8.  328,  affirming  16  Misc.  673,  74 
State  Rep.  225,  38  N.  Y.  S.  597.  See 
also  Hubbard  v.  Gurney,  (1876)  64 
N.  Y.  457,  458,  466;  Fellows  v.  Pren- 
tiM,  (Ct.  Err.  1846)   3  Denio  512. 

S.  Shipman  t.  Kelley,  (Sup.  1896) 
9  App.  DiT.  316,  75  State  Rep.  743, 
41  N.  y.  S.  328. 

a  La  Farge  t.  Herter,  (Sup.  1850) 
11  Barb.  159,  171;  Amend  v.  Becker, 
(Sup.  App.  T.  1902)  37  Misc.  496,  75 
N.  Y.  S.   1095. 

In  the  early  case  of  Waydell  v. 
Lner,  (Ct.  Err.  1846)  3  Denio  410,  in 
which  it  was  held  that  the  giving  of  a 
promissory  note  for  a  copartnership 
debt  by  one  of  several  partners  after 
the  dissolution  of  the  copartnership, 
under  an  agreement  by  the  creditor 
to  accept  it  in  payment  of  the  debt, 
extinguishes  the  liability  of  the  other 
partners,  Lott,  Senator,  argues  with 
great  force  that  an  individual  note 
of  one  partner  may  be  preferable  to 


and  a  better  security  than  a  demand 
against  the  firm,  and  proceeds  to 
say :  "  It  is  evident,  therefore,  that 
it  may  frequently  occur  that  a  claim 
against  a  firm  may  in  fact  be  worth 
less  than  if  held  against  one  of  its 
members,  not  merely  on  account  of 
the  means  of  enforcing  payment,  but 
as  to  the  availability  of  the  fund  out 
of  which  it  is  to  be  made;  and  al- 
though the  learned  judge,  in  deliver- 
ing his  opinion  below,  says  he  '  is 
unable  to  fee  how  the  name  of  one 
is  better  alone  than  when  joined  with 
another's  in  point  of  solvency,*  yet 
it  is  clear  from  the  principles  above 
referred  to  that  it  may  be  more  avail- 
able as  a  security.  When  therefore 
a  creditor  agrees  to  release  a  joint 
indebtedncFs  by  the  acceptance  of  a 
note  or  any  other  obligation  of  one 
of  his  debtors  in  payment,  he  re- 
ceives a  consideration  whith  may  be 
more  valuable  to  himself  than  the 
original  claim.  Whether  it  is  in  filct 
so  is  wholly  immaterial.  The  slight- 
est consideration  is  sufficient  to  sup- 
port the  most  onerous  obligation." 

10.  Ludington  v.  Bell,  (1879)  77 
N.  Y.  138,  reversing  43  Siiper.  Ct. 
657.    As  to  the  effect  of  the  part  pay- 
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§  280.  Confeesion  of  Judgment. —  Under  ordinary  circum- 
stances, it  would  seem  that  the  confession  by  a  debtor  of  a  judgment 
for  an  imdisputed  claim  which  he  was  under  a  legal  obligation 
to  pay  will  not  constitute  a  sufficient  consideration  for  a  promise 
by  the  creditor ;"  but  where  a  debtor,  after  the  time  within  which 
he  could  redeem  from  an  execution  sale  of  his  land,  confessed  a 
judgment  to  another  creditor,  and  thereby  placed  the  latter  in  a 
position  to  redeem  from  the  sale,  this  was  held  a  sufficient  con- 
sideration for  the  promise  of  the  latter  creditor,  on  the  exercise  of 
his  right  of  redemption,  to  hold  the  land  in  trust  for  the  debtor 
and  reconvey  to  him.*^  And  if  a  judgment  is  confessed  as  a 
compromise  of  a  disputed  claim,  the  compromise  may  be  a  suffi- 
cient consideration  for  a  promise  by  the  judgment  creditor.*'  So 
an  agreement  on  the  part  of  a  creditor  to  collect  money  ratably 
from  the  several  parties  to  a  note,  on  their  giving  a  judgment 
bond  for  the  amount,  has  been  held  supported  by  a  sufficient  con- 
sideration and  enforceable  in  equity." 

§  281.  Taking  Oath  or  the  Like  as  to  Claim;  Procnring  Order 
by  Third  Person. — >  It  has  frequently  been  held  that  a  promise  to 
pay  money  in  consideration  that  the  promisee  swear  to  the  correct- 
ness of  his  claim,  and  he  does  so  swear,  is  valid  and  binding.^ 


ment  of  a  debt  as  a  consideration  for 
the  discharge  of  the  entire  demand, 
see  infra,  section  331. 

XI.  Wood  V.  Muloclc,  (Super.  Ct. 
1882)   48  Super.  Ct.  70. 

la.  Wood  V.  Rabe,  (1884)  9«  N.  Y. 
414,  rererBing  48  Super.  Ct.  70. 

13.  See  infra,  section  285  et  seq.  as 
to  compromise  andr  settlement  of 
disputes. 

14.  Briggs  V.  Law,  (Chan.  Ct. 
1819)  4  Johns.  Ch.  22. 

15.  Broo1<s  V.  Ball,  (Sup.  1820)  18 
Johns.  337. 

In  Hurd  v.  Pendrigh,  (Sup.  1842) 
2  Hill  502,  in  an  action  on  the  case 
for  the  value  of  goods  lost  by  a  com- 
mon carrier,  it  appeared  that  after 
the  commencement  of  the  suit  the 
defendant  agreed  that  if  the  plaintiff 
would  swear  to  a  bill  of  the  articles 
Ic  t  he  would  pay  for  them.  It  was 
held  that  the  agreement  was  an  ad- 
mission of  the  defendant's  liability, 
and  that  an  affidavit  of  the  plaintiff 


made  in  pursuance  of  such  agreement 
might  be  received  as  evidence  of  the 
amount  of  his  demand.  In  this  case 
Nelson,  Ch.  J.,  said :  "  The  affidavit 
was  properly  received  in  connection 
with  the  defendant's  agreement,  as 
evidence  of  his  own  view  of  the  jus- 
tice of  the  plaintiff's  claim.  Taking 
the  whole  together,  it  amounted  to  an 
admission  that  the  plaintiff  was  en- 
titled to  recover  the  value  of  the 
goods  sworn  to.  Indeed,  if  the  plain- 
tiff had  discontinued  this  suit  and 
commenced  an  action  of  assumpsit 
predicated  upon  this  promise,  the 
affidavit  would  have  afforded  a  valid 
and  binding  consideration,  according 
to  the  case  of  Brooks  v.  Ball  (18 
John.  Rep.  337 ) ;  and  if  this  be  so, 
surely  it  was  properly  received  in 
evidence  to  show  the  extent  of  the 
defendant's  conceded  liability  —  a 
matter  directly  involved  in  the  action 
as  laid." 
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And  in  such  a  case  it  cannot  be  shown  in  defense  that  the  promisee 
swore  falsely  or  that  nothing  was  owing  him.'*  In  this  connection, 
Spencer,  Ch.  J.,  after  referring  to  a  number  of  early  English  cases, 
said:  "  These  cases,  which  stand  uncontradicted,  abundantly  show 
that  such  a  promise  as  the  present  is  good  in  point  of  law;  and 
that  the  making  the  proof  or  affidavit,  whether  by  a  third  person 
or  by  the  party  himself,  is  a  sufficient  consideration  for  the  promise. 
It  is  not  making  a  man  a  judge  in  his  own  cause,  but  it  is  referring 
a  disputed  fact  to  the  conscience  of  the  party.  It  is  begging  the 
question  to  suppose  that  it  will  lead  to  perjury.  If  the  promise 
is  binding,  because  the  making  the  proof  or  afBdavit  is  a  considera- 
tion for  it,  the  defendant  must  necessarily  be  precluded  from 
gainsaying  the  fact.  He  voluntarily  waives  all  other  proof;  and 
to  allow  him  to  draw  in  question  the  verity  or  correctness  of  the 
proof  or  affidavit,  would  be  allowing  him  to  alter  the  conditions 
of  his  engagement,  and  virtually  to  rescind  his  promise. ' '  "  Also 
where,  on  a  claim  being  disputed,  the  claimant  offered  to  "  be 
satisfied  "  if  the  other  party  would  swear  that  nothing  was  due, 
and  the  latter  so  swore,  it  was  held  that  the  affidavit  was  a  bar 
to  an  action  on  the  claim,  irrespective  of  its  truth,"  and  that  it 
was  not  necessary  that  the  affidavit  should  be  given  up  to  the 
claimant  or  creditor,  its  presentation  to  the  latter  and  opportunity 
to  inspect  it  being  sufficient."  Where  a  person  accepted  an  order 
drawn  on  him  for  the  payment  of  money,  and  the  drawer  of  the 
order  raised  objections  to  the  order  being  paid,  and  the  acceptor 
promised  to  pay  the  order  absolutely  if  the  payee  would  induce 
the  drawer  to  withdraw  his  objections  to  its  payment,  it  was  held, 
irrespective  of  whether  the  drawee  was  liable  or  not  on  his  prior 
acceptance,  that  the  procuring  by  the  payee  of  the  withdrawal  by 
the  drawer  of  his  objection  was  a  consideration  for  the  later 
promise  to  pay.*' 

§  282.  Smrender  of  Sscurity. —  The  surrender  of  security  is 
unquestionably  a  sufficient  consideration  for  a  promise  by  either 
the  original  debtor  **  or  a  third  person ;  •*  and  where  a  judgment 

16.  Brooks  v.  Ball,  (Sup.  1820)  18  G.  T.  1891)  39  State  Rep.  109,  15 
Johns.  337.  N.  Y.  S.  300. 

17.  Brooks  v.  Ball,  (Sup.  1820)  18  »1.  Creveling  v.  Saladino,  (Sup. 
Johns.  337,  840.                                            1904)  97  App.  Div.  202,  89  N.  Y.  S. 

II.  Rourke  v.  Duffy,   (Com.  PI.  G.  834;    Lathrop   v.    Woodward,    (Com. 

T.  1882)   15  Abb.  Pr.  340.  PI.  G.  T.  1893)  50  SUte  Rep.  343.  21 

1».  Rourke  v.  Duffy,   (Com.  PI.  G.  N.  Y.  R.  804. 

T.  1862)  15  Abb.  Pr.  340.  22.  Erie  County  Sav.  Bank  v.  Coit. 

20.  Nesbit  v.  Bendheim,  (Com.  PI.  (1887)    104  N.  Y.  532,  537,  5  State 

27 
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debtor  has  been  taken  on  a  body  execution,  his  release  is  a  sufficient 
consideration  for  a  promise  by  a  third  person  to  pay  the  debt,** 
and  in  such  a  case  the  fact  that  the  judgment  debtor  may  Tiimaolf 
have  secured  his  release  on  the  ground  of  a  personal  privilege 
from  arrest  has  been  held  immaterial.**  So  the  discharge  of  a 
mechanic's  lien**  or  the  refraining  from  exercising  the  right  to 
file  one**  may  be  a  sufficient  consideration  for  the  promise  of  a 
third  person  to  pay  the  claim  secured  or  to  be  secured  by  the  lien. 
Where  the  consideration  for  the  promise  of  a  third  person  to 
answer  for  the  debt  of  another  is  the  surrender  of  a  pledge  the 
fact  that  the  property  in  the  pledge  may  not  have  been  in  the 
pledgor  is  not  sufficient  to  show  a  want  of  consideration,  as  the 
possession  of  the  pledge  gave  the  pledgor  a  quasi  title  to  it  and 
left  his  right  to  hold  it  one  which  might  have  been  contested  with 
success.*'  Where  a  debtor  whose  daim  is  barred  by  the  statute  of 
limitations  surrenders  security  which  he  holds  for  the  debt,  this 
itself  is  a  sufficient  consideration  for  the  debtor's  promise  to  pay 
the  barred  debt.**  The  view  seems  to  have  been  taken  that  the 
release  of  a  surety  is  not  a  sufficient  consideration  for  a  promise  by 
such  surety  unless  it  also  appears  that  the  principal  debtor  was 
insolvent,  as  in  the  absence  of  the  principal  debtor's  insolvency 
no  benefit  results  to  the  surety  nor  injury  to  the  creditor;*  but 
this  cannot  be  supported  on  principle,  as  there  is  undoubtedly  both 
a  possibili^  of  loss  to  the  creditor  as  well  as  a  possibility  of 


Rep.  790,  11  N.  E.  54;  Barney  v. 
Forbes,  (1890)  118  N.  Y.  680,  29 
SUte  Rep.  980,  23  N.  E.  890;  Smith 
r.  Weed,  (Sup.  1838)  20  Wend.  184 
(release  of  attachment  lien) ;  Haden 
T.  Buddensick,  (Sup.  1875)  67  Barb. 
188,  4  Hun  ft49;  Quantmeyer  v.  J.  H. 
Mohlman  Co.,  (Sup.  App.  T.  1899) 
29  Misc.  746  mem.,  60  N.  Y.  S.  220; 
Budd  V.  Thurber,  (Com.  PI.  1881) 
61  How.  Pr.  206. 

SS.  Hinman  v.  Moulton,  (Sup. 
1817)  14  Johns.  466;  Savage  v.  Sully, 
(Sup.  App.  T.  1911)  74  Misc.  98,  131 
N.  Y.  S.  619. 

24.  Savage. V.  Sully,  (Sup.  App.  T. 
1911)  74  Misc.  98,  131  N.  Y.  8.  619. 

25.  Haden  v.  Buddensick,  (Sup. 
1875)  67  Barb.  188,  4  Hun  649. 

M.  Schnaufer  v.  Ahr,  (Sup.  App. 
T.  1907)  53  Misc.  299,  103  N.  Y.  S. 


195.  See  also  Schloss  v.  Troman, 
(Supp.  1913)  154  App.  Div.  645,  139 
N.  Y.  S.  616,  affirmed  214  N.  Y.  641 
mem.,  108  N.  E.  1107. 

87.  Barney  v.  Forbee,  (Sup.  188T) 
44  Hun  446,  9  State  Rep.  98,  af- 
firmed 118  N.  Y.  580,  29  State  Rep. 
980,  23  N.  E.  890; 

S8.  Lathrop  v.  Woodward,  (Com. 
PI.  O.  T.  1893)  50  SUte  Rep.  343,  21 
N.  Y.  S.  804. 

29.  Myers  v.  Morse,  (Sup.  1818) 
15  Johns.  425.  In  this  case  a  dec- 
laration in  assumpsit  stated  a  prom- 
ise from  the  plaintiffs  to  the  defend- 
ant not  to  require  the  payment  of  a 
certain  note,  indorsed  by  the  defend- 
ant to  the  plaintiffs,  in  consideration 
whereof  the  defendant  promised  the 
plaintiffs  to  indemnify  them  for 
one-third    of    all    loss    which    they 
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benefit  to  the  surety,  even  though  the  principal  may  have  been 
solvent  at  the  time  the  contract  was  made,  and  the  sufSciency  of 
the  consideration  is  to  be  judged  as  of  this  time.  The  discharge 
of  a  mortgage  is  a  sufficient  consideration  whether  the  mortgage 
was  a  recognized  indebtedness  and  lien  on  the  property  or  a  dis- 
puted claim  constituting  an  outstanding  cloud  on  the  title  to  such 
property.** 

I  283.  Qiving  Security. —  The  acquisition  of  additional  security 
by  a  creditor  may  constitute  a  consideration  for  a  promise  or  agree- 
ment on  his  part.**  Thus  the  giving  of  additional  security  is  a 
sufficient  consideration  for  a  promise  by  the  creditor  to  extend 
the  time  for  the  payment  of  the  debt,**  and  this  includes  the  giving 
of  the  undertaking  of  a  third  person  to  answer  for  or  become  a 
surety  for  the  debt,**  as  where  the  note  of  a  partnership  is  given 
as  security  for  the  individual  debt  of  a  partner.**  So  the  giving 
of  a  new  obligation  secured  by  a  mortgage  on  the  debtor's  land  is 
a  sufficient  consideration  for  the  promise  of  the  creditor  to  accept 
it  in  payment  and  discharge  of  the  existing  indebtedness.**  Though 
the  cases  have  not  been  in  accord,  it  now  seems  to  be  settled  in 
our  state  that  the  giving  of  security,  such  as  a  mortgage  on  the 
debtor's  real  or  personal  property,  for  a  part  of  the  indebtedness 
is  a  sufficient  consideration  for  the  discharge  of  the  balance  of  the 
indebtedness,  irrespective  of  whether  the  creditor  could,  by  legal 


might  sustain  in  consequence  of  their 
indorsement  of  certain  notes  for  a 
third  person;  that  the  plaintiffs  had 
never  required  payment  of  the  note, 
sad  that  they  had  sustained  a  loss  to 
a  certain  amount.  It  was  held  that 
the  declaration  was  bad  in  not  stat- 
ing that  the  third  person  was  in- 
tolTcttt,  otherwise  there  was  no  con- 
sideration for  the  defendant's  prom- 
ise, either  of  benefit  to  himself  or  of 
loss  to  the  plaintiffs. 

M.  Saraaohn  v.  Kamaiky,  (I«06) 
193  N.  T.  203,  86  K.  E.  20,  reversing 
on  other  grounds  120  App.  Div.  110, 
106  K  T.  8.  63.  See  also  Kine  v. 
Farrell,  (Sup.  1902)  71  App.  Div. 
219,  75  N.  Y.  S.  642. 

31.  Jones  v.  Daly,  (Sup.  1902)  73 
App.  Div.  220,  76  N.  Y.  S.  725,  af- 
flrmed  176  N.  Y.  520  mem.,  67  N.  E. 
1083. 

M.  Brown  v.  Mason,   (Sup.   1900) 


65  App.  Div.  305,  66  N.  Y.  8.  917, 
affirmed  170  N.  Y.  584  mem.,  63  N. 
E.  HIS;  Burbanlc  v.  Beach,  (Sup. 
1853)  15  Barb.  326,  332;  Audas  ▼. 
Nelson,  (Sup.  1872)  64  Barb.  3(ffi. 
See  also  Tafumen  v.  Clause,  (Sup. 
1873)  67  Barb.  430,  432. 

55.  Greene  v.  Bates,  (1878)  74 
N.  Y.  333,  337;  Brown  r.  Masmi, 
(Sup.  1900)  56  App.  Div.  395,  66 
N.  Y.  S.  917,  affirmed  170  N.  Y.  584 
mem.,  03  N.  E.  1115;  Barber  v. 
Sworte,  (Snp.  8p.  T.  1920)  112  Mia«:. 
384,  183  N.  Y.  S.  184;  Schmidt  T. 
Cowperthwait,  (Com.  PI.  G.  T.  1884) 
12  Daly  38il,  1  City  Ct.  39,  66  How. 
Pr.  477. 

84.  Brown  v.  Mason,    (Sup.   1900) 

66  App.  Div.  395,  66  N.  Y.  S.  917, 
affirmed  170  N.  Y.  584  mem.,  63  N.  E. 
1116. 

56.  Caryl  v.  Williams,  (Sup.  Sp. 
T.  1873)  7  Lans.  416. 
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process,  have  subjected  the  property  to  the  satisfaction  of  his 
claim;**  and  this  is  especially  true  where  the  debtor's  wife  joins 
in  the  mortgage  and  thereby  releases  her  dower  rights.*^  A  fortiori 
the  giving  of  security  by  a  third  person  or  his  becoming  surety 
for  the  debt  is  a  sufficient  consideration  for  the  promise  of  the 
creditor  to  accept  less  than  the  full  amount  in  discharge  of  the 
debt.**  On  the  other  hand  it  has  been  held  that  the  giving  of  the 
debtor's  note  indorsed  by  a  third  person  "  in  part  payment  "  of 
the  debt  can  have  no  greater  effect  than  a  part  payment  in  money, 
and  therefore  is  not  a  sufficient  consideration  for  the  creditor's 
promise  to  forbear  as  to  the  unpaid  balance.**  And  the  broad  rule 
has  been  laid  down  that  the  giving  of  a  new  obligation  with  addi- 
tional security  for  a  part  of  an  overdue  debt  cannot  avail  as  a 
consideration  for  an  agreement  to  extend  the  time  of  payment  of 
the  residue.**  The  giving  by  a  debtor  of  security  such  as  a  mort- 
gage on  his  land  would  not,  it  seems,  be  a  sufficient  consideration 
for  a  promise  by  a  third  person  to  pay  money  to  the  debtor  or  do 
any  other  act  for  his  benefit." 


86.  Jaffray  t.  Davis,  (1891)  124 
N.  Y.  1«4,  36  State  Rep.  106,  26  N. 
E.  351,  4  Silv.  Aff.  3IS,  reversing  48 
Him  600,  16  SUte  Rep.  32,  1  N.  Y.  S. 
814.  See  also  Eocleeton  v.  Ogikn, 
(Sup.  18«1)  M  Barb.  444.  But  see 
Platts  v.  Walrath,  (Sup.  1843)  HiU 
A  D.  Supp.  60. 

S7.  Keeler  v.  Salisbury,  (1866)  33 
N.  Y.  648. 

In  Baker  v.  Alger,  (1872)  51  N.  Y. 
625  mem.,  however,  it  appeared  that 
a  judgment  debtor  gave  a  mortgage 
on  his  land,  in  which  his  wife  joined, 
for  a  part  of  the  judgment,  under  all 
agreement  that  it  should  be  in  satis- 
faction of  the  mortgage,  and  there- 
after paid  the  mortgage.  It  was  not 
claimed  and  did  not  appear  that  the 
wife  signed  in  pursuance  of  any 
agreement  that  the  judgment  should 
be  canceled  in  consideration  of  her 
release  of  her  dower  rights.  It  was 
held  that  her  release  could  not  be 
deemed  a  consideration  for  the  judg- 
ment creditor's  promise,  and  that 
without  it  the  mortgage  formed  no 
consideration  and  that  the  agreement 
was  therefore  unenforceable  for  want 
of  consideration. 


S8.  Boyd  V.  Hitchcock,  (Sup.  1822) 
20  Johns.  76;  Kuhn  v.  Brown,  (Sup. 
1874)  1  Hun  244,  4  Thomp.  &  C.  29; 
Douglass  V.  White,  (Chan.  Ct.  1846) 
3  Barb.  Ch.  621. 

39.  Oibson  v.  Renne,  (Sup.  1838) 
19  Wend.  389.  In  this  case  the  way 
in  which  the  question  arose  was  as 
follows :  Sureties  on  a  bond  claimed 
that  they  were  discharged  from  lia- 
bility because  an  extension  of  the 
time  of  payment  was  made  without 
their  consent,  and  offered  evidence 
that  the  note  was  given  "  in  part 
payment"  of  the  debt,  and  it  was 
held  that  the  evidence  was  properly 
excluded,  as  the  contract  for  for- 
bearance was  not  binding  on  the 
creditor  for  want  of  consideration. 

Aa  to  the  effect  of  part  payment  as 
a  consideration  for  a  promise  of  f«Nr- 
bearance,  see  infra,  section  331. 

40.  Parmelee  v.  Thompson,  (1871) 
46  N.  Y.  68,  citing  Oibson  v.  Renne, 
(Sup.  1838)    19  Wend.  389. 

41.  Ferguson  v.  Morris,  (Sup.  O. 
T.  1874)  1  Hun  619,  4  Thomp.  k  C. 
689. 
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§  284.  Exercise  of  Duoretioiiary  Power  by  Court;  Indemnity 
Bond. —  It  is  a  universal  iiile  in  the  procedure  of  all  courts,  that 
where,  in  the  exercise  of  their  discretion,  they  may  grant  or  with- 
hold a  favor  asked  for,  they  may  impose  any  reasonable  terms  or 
conditions  on  which  the  favor  is  to  be  had.  What  a  party  cannot 
demand  of  a  court  as  a  matter  of  right,  he  must  usually  take  on 
such  terms,  proper  and  judicial  in  their  nature,  adapted  to  the 
ends  of  justice,  as  the  court  sees  fit  to  impose.^  "  The  adminis- 
tration of  justice,"  says  Earl,  J.,  "  would  be  greatly  impeded, 
and  the  courts  greatly  embarrassed  and  crippled,  if  they  did  not 
possess  the  power  to  impose  terms  in  such  cases.  This  power  does 
not  depend  upon  the  common  law,  nor  upon  chancery  law,  nor 
upon  statutory  law.  It  is  an  inherent  power  of  courts  incident  to 
the  exercise  of  discretion,  and  really  a  part  of  the  discretionary 
power."**  This  includes  the  right  to  require  a  bond  to  be  given 
to  indemnify  the  person  against  whom  the  relief  is  granted,  in 
case  it  should  turn  out  that  the  applicant  had  no  ground  for  the 
relief,  and  the  bond  when  so  given  is  supported  by  a  sufficient 
consideration,  namely,  the  receipt  by  one  of  the  benefit  of  the  relief 
and  the  detriment  to  the  other  party  from  its  being  granted." 
Thus  it  was  held  under  the  early  bankruptcy  act  that  a  court  of 
bankruptcy,  as  a  condition  to  the  issuance  of  a  warrant  for  the 
seizure  of  the  alleged  bankrupt's  property  or  as  a  condition  for 
the  nonreeall  of  such  a  warrant,  may  exact  a  bond  to  indemnify 
the  alleged  bankrupt,  in  case  the  bankruptcy  proceedings  were 
improperly  instituted,  and  the  bond  when  so  given  is  supported  by 
a  sufficient  consideration.*"  So  where  a  party  is  proceeded  against 
for  contempt  of  court  for  refusal  to  turn  over  his  property  to  a 
receiver  appointed  in  aid  of  en  action  against  him,  a  bond  given 
to  secure  the  payment  of  whatever  judgment  may  be  recovered 
in  such  action,  as  a  condition  imposed  by  the  court  for  denying 
the  attachment  for  contempt,  is  supported  by  a  sufficient  con- 
sideration.** On.  the  other  hand,  the  validity  and  force  of  the 
instrument  depend  upon  its  efficacy  in  performing  the  office  or 

4S.  Decker  v.   Judson,    (1857)    16  45.  Sonneborn    v.    Libbey,    (1886) 

N.  Y.  439,  445;  Sonneborn  v.  Libbey,  102  N.  Y.  539,  7  N.  E.  813,  reverBing 

(1886)   102  N.  Y.  539,  7  N.  E.  813.  12  Daly  509. 

43.  Sonneborn    v.    Libbey,     (1886)  46.  Eder     v.     Gildersleeve,      (Sup. 
lOe  N.  Y.  539,  549,  7  N.  E.  813.  1895)    85    Hun   411,    66   State   Rep. 

44.  SonnAofn  v.  Libbey,  (1886)  408,  32  N.  Y.  S.  1056,  affirmed  155 
102  N.  Y.  639,  7  N.  E.  813,  reversing  N.  Y.  672  mem.,  49  N.  E.  1096. 

12  Daly  509.    See  also  Decker  t.  Jud- 
son,  (1857)   16  N.  Y.  4f39,  446. 
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accomplishing  the  end  or  result  contemplated  by  the  parties  at 
the  time  it  was  given.  An  instrument,  though  properly  executed 
and  filed,  which  for  any  valid  reason  is  disregarded  or  fails  to 
secure  the  stay  or  accomplish  the  object  for  which  it  was  givea, 
is  virtually  without  consideration  and  cannot  be  enforced." 


Settlement  of  Disputed  Claims 

§  285.  Oeneral  Bule. —  It  is  well  settled  that  the  compromise 
of  a  bona  fide  controversy  or  a  disputed  or  doubtful  claim  will 
furnish  a  sufficient  consideration  for  a  promise  or  an  agreement 
by  way  of  exoneration  or  discharge,"  and  will  constitute  sufficient 


47.  Wing  ▼.  Rogers,  (1S»3)  138 
N.  Y.  361,  366,  52  State  Bep.  888,  34 
N.  E.  194,  affirming  as  to  thig  but 
reversing  on  other  grounds  62  Hun 
383,  42  State  Rep.  331,  17  N.  Y.  S. 
163. 

«8.  Crans  t.  Hunter,  (1883)  28 
N.  Y.  889;  Norton  v.  Pattee,  (1877) 
68  N.  Y.  144;  White  v.  Hoyt,  (1878) 
73  N.  Y.  505,  affirming  7  Daly  232; 
Feeter  v.  Weber,  (1879)  78  N.  Y. 
334,  affirming  44  Super.  Ct.  265; 
Beckwith  v.  Brackett,  ( 1884)  97  N.  Y. 
52;  Dunham  v.  Oriswold,  (1885)  100 
N.  Y.  224,  3  N.  E.  76;  Wahl  v.  Bar- 
num,  (1889)  116  N.  Y.  87,  26  State 
Rep.  457,  22  N.  E.  280;  Zoebisch  v. 
Von  Minden,  (1890)  120  N.  Y.  400, 
31  State  Rep.  499,  24  N.  E.  795,  re- 
versing 47  Hun  213,  13  State  Rep. 
349;  Andrews  v.  Brewster,  (1891) 
124  N.  Y.  433,  36  State  Rep.  412,  26 
N.  E.  1024;  Cox  v.  Stdces,  (1898) 
156  N.  Y.  491,  51  N.  E.  316,  revers- 
ing 78  Hun  331,  60  State  Rep.  706,  29 
N.Y.  S.  141;  Sears  v.  Ancient  Order, 
etc.,  (1900)  163  N.  Y.  379,  57  N.  E. 
618,  reversing  24  App.  Div.  410,  48 
N.  Y.  S.  559;  Continental  Securities 
Co.  v.  New  York  Cent.,  etc.,  R.  Co., 
(1916)  217  N.  Y.  119,  126,  111 
N.  E.  484,  affirming  168  App.  Div. 
345,  153  N.  Y.  S.  879;  Dovale  v. 
Ackerman,  (Sup.  1896)  2  App.  Div. 
404,  73  State  Rep.  7,  37  N.  Y.  8.  959, 
affirming  11  Misc.  245,  66  State  Rep. 
513,  33  N.  Y.  S.  13;  Hazleton  v. 
Webster,  (Sup.  1897)  20  App.  Div. 
177,   187,  46  N.  Y.  S.  922,  affirmed 


161  N.  Y.  628  mem.,  55  N.  E.  1096; 
Forgotston  v.  Cragin,  (Sup.  1901)  62 
App.  Div.  243,  70  N.  Y.  S.  979;  Bar- 
rett v.  Parent,  (Sup.  1902)  68  App. 
Div.  165,  74  N.  Y.  S.  8;  Kine  v. 
Farrell,  (Sup.  1902)  71  App.  Div. 
219,  75  N.  Y.  S.  542;  Bell  v.  New 
York,  (Sup.  1902)   77  App.  Div.  437, 

79  N.  Y.  S.  347;  Jackson  v.  Volken- 
ing,    (Sup.   1903)    81   App.  Div.   36, 

80  N.  Y.  S.  1102,  affirmed  178  N.  Y. 
562  mem.,  70  N.  E.  1101;  WUber  v. 
Scatcherd,  (Sup.  1007)  122  App.  Div. 

240,  106  N.  Y.  S.  897;  Minehan  v. 
Hill,  (Sup.  1911))  144  App.  Div.  854, 
129  N.  Y.  S.  873;  Sundstrom  v. 
State,    (fiup.    1913)     159    App.    Div. 

241,  144  N.  Y.  S.  390,  affirmed  as  to 
this  but  reversed  on  other  grounds 
213  N.  Y.  68,  106  N.  E.  924;  Gray- 
don  V.  Stone,  (Sup.  1846)  1  Edm. 
Sel.  Cas.  221;  Hall  v.  Brown,  (Sup. 
1818)  15  Johns.  194;  Seaman  v.  Sea- 
man, (Sup.  1834)  12  Wend.  381; 
Russell  v.  Cook,  (Sup.  1842)  3  Hill 
504;  Stewart  v.  Ahrenfeldt,  (Sup. 
1847)  4  Denio  189;  Morton  v. 
Ostrom.  (Sup.  G.  T.  1860)  33  Barb. 
256;  Palmer  v.  North,  (Sup.  G.  T. 
1861)  35  Barb.  282,  203;  Farmers' 
Bank  v.  Blair,  (Sup.  G.  T.  1865)  44 
Barb.  641;  Scott  v.  Warner,  (Sup. 
1870)  2  Lans.  49;  Sherwood  v. 
Fischer,  (Sup.  1875)  3  Hun  608; 
Hall  V.  Richardson,  (Sup.  1880)  22 
Hun  444,  447;  Hendricks  v.  Issacs, 
(Sup.  1887)  46  Hun  2.39,  11  State 
Rep.  627;  Work  v.  Beach,  (Sup. 
1889)  53  Hun  7,  24  State  Rep.  266,  6 
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consideration  for  the  agreement  of  the  creditor  to  postp(me  the 
time  for  the  payment  of  the  amount  agreed  upon  as  a  com- 
promise ;*'  and  where  the  promise  of  the  debtor  is  to  pay  when  able 
or  the  like,  the  creditor  can  only  enforce  the  promise  as  made.^  The 
compromise  is  also  a  sufficient  consideration  for  the  promise  of  a 
third  person  to  answer  for  the  agreed  amount,"  or  to  pay  for  the 
relinquishment  and  discharge  of  the  claim  in  whole  or  in  part.** 
Thus  where,  in  case  of  a  sale  on  credit,  there  is  a  controversy 
between  the  buyer  and  seller  as  to  whether  the  buyer  was  guilty 
of  fraud  which  would  give  the  seller  the  right  to  rescind  the  sale 
and  retake  the  property,  the  compromise  of  such  controversy  is 
a  sufGLcient  consideration  for  the  promise  of  a  third  person  to  answer 


N.  Y.  S.  27;  Barnes  v.  Ryan,  (Sap. 
1892)  66  Hun  170,  49  State  Rep.  152, 
21  N.  y.  S.  127;  O'Connor  v.  Philip- 
MO,  (Sup.  1893)  74  Hun  68,  66  State 
Rep.  176,  affirmed  26  N.  Y.  S.  3.19, 
152  N.  Y.  624  mem.,  46  N.  E.  1149; 
Moraieres  v.  Vanni,  (Sup.  App.  T. 
1806)  17  Misc.  572,  40  N.  Y.  S.  1145; 
Martin  v.  Ouindon,  (Sup.  App.  T. 
1897)  22  Misc.  141,  48  N.  Y.  S.  694; 
Post  V.  Blankenstein,  (Sup.  App.  T. 
1900)  30  Misc.  796  mem.,  68  N.  Y.  S. 
218;  Innes  v.  Ryan,  (Sup.  App.  T. 
1902)  37  Misc.  806,  76  N.  Y.  S.  921 ; 
Cowen  V.  Rouse,  iSup.  Sp.  T.  1903)  40 
Mice.  105,  81  N.  Y.  S.  276,  affirmed  84 
App.  Div.  641  mem.,  82  N.  Y.  S.  1098; 
Warshawsky  v.  Grand  Theatre  Co., 
(Snp.  App.  T.  1905)  47  Misc.  616, 
04  N.  Y.  S.  522;  Lockwood  v.  Titte 
Ins.  Co.,  (Sup.  Sp.  T.  1911)  73  Misc. 
296,  130  N.  Y.  S.  824;  Bowden  v. 
Owen,  (Sup.  Tr.  T.  1918)  103  Misc. 
5«,  171  N.  Y.  S.  778;  Rosco  Trading 
Co.  V.  Pringle,  (Sup.  App.  T.  1920) 
111  Misc.  605,  182  N.  Y.  S.  290; 
Nahoun  v.  Slocum,  etc..  Trading  Co., 
(Snp.  App.  T.  1920)  111  Misc.  627, 
182  N.  Y.  S.  318;  American  Struc- 
tural Steel  Co.  V.  Rush,  (Sup.  App. 
T.  1906)  100  N.  Y.  S  1019;  East 
End  Amusement  Co.  v.  Atmospheric 
Screen  Co.,  (Sup.  App.  T.  1918)  171 
N.  T.  S.  283;  Carney  v.  Doiwney, 
(Sup.  G.  T.  1880)  2  SUte  Rep.  707; 
Ore(^>n  Pac.  R.  Co.  v.  De  Forest, 
rSttn.  G.  T.  1890)  32  State  Rep.  178, 
11  S.  Y.  a.  8,  affirmed  128  N.  Y.  88, 


38  State  Rep.  837,  28  N.  E.  137; 
United  States  Nat.  Bank  t.  Home- 
stead Bank,  (City  Ct.  O.  T.  1891) 
40  State  Rep.  870,  16  N.  Y.  S.  959, 
affirmed  46  State  Rep.  173,  18  N.  Y. 
8.  758;  Brooklyn  Bank  v.  Waring, 
(Chan.  Ct.  1844)  2  Sandf.  Ch.  1; 
Fitch  V.  Redding,  (Super.  Ct.  1860) 
6  Super.  Ct.  130;  Gray  v.  Bowen, 
(Super.  Ct.  1862)  23  Super.  Ct.  67; 
Parrowe  v.  Walker,  (Super.  Ct. 
1881)  48  Super.  Ct.  6;  McVean  v. 
Ohley,  (Sup.  G.  T.  1882)  14  Wkly. 
Dig.  418. 

49.  Work  v.  Beach,  (Sup.  1889)  53 
Hun  7,  24  State  Rep.  256.  6  N.  Y.  S. 
27;  Blackwell  v.  Bainbridge,  (City 
Ct.  O.  T.  1892)  47  State  Rep.  130, 
10  N.  Y.  S.  681,  reversed  on  other 
grounds  49  State  Rep.  707,  20  N.  Y. 
S.  950,  4  Misc.  499. 

50.  Work  T.  Beach,  (Sup.  1889) 
53  Hun  7,  24  State  Rep.  256,  6  N.  Y. 
S.  27. 

81.  Jaffray  v.  Brown,  (1878)  74 
N.  Y.  893;  West  v.  3anigan,   (Sup. 

1900)  61  App.  Div.  328,  64  N.  Y.  S. 
884,  affirmed  172  N.  X.  622  mem.,  66 
N.  E.  1123;  Struthers  v.  Smith, 
(Sup.  1895)  85  Hun  261,  66  State 
Rep.  299,  32  N.  Y.  S.  905;  Housa- 
tonic  Nat.  Bank  v.  Foster,  (Snp. 
1895)  85  Hun  376,  66  State  Rep.  436, 
32  N.  Y.  S.  1031 ;  Carney  v.  Downey, 
(Sup.  G.  T.  1886)  2  State  Rep.  707. 

52.  Wenz     v.     Meyersohn,      (Sup. 

1901)  69  App.  Div.  130,  68  N.  Y.  S. 
1091;     Cole    V.    Mendenball,     (Snp. 
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for  the  purchase  price.'^  The  settlement  of  a  disputed  claim  is 
also  a  snfBcient  consideration  for  a  conveyance  of  land.**  Where 
a  disputed  claim  is  settled  for  less  than  may  in  fact  have  been 
owing  this  does  not  bring  it  within  the  general  rule  that  a  part 
payment  of  an  undisputed  and  liquidated  debt  is  not  a  sufficient 
consideration  for  a  discharge  of  the  balance."  If  a  compromise 
is  made  for  the  benefit  of  several  persons,  it  is  not  essential  to  a 
recovery  thereon  that  each  of  such  parties  should  have  contributed 
to  the  consideration.®*  If  the  settlement  is  induced  through  fraud, 
this,  as  in  other  cases,  may  entitle  the  party  defrauded  to  appro- 
priate relief;"  and  where  the  settlement  was  between  a  creditor 
and  one  liable  as  surety,  the  failure  of  the  creditor  to  disclose 
the  fact  that  the  debt  had  been  reduced  by  payments  has  been 
considered  such  a  fraud."  In  order  that  a  settlement  of  a  claim 
may  constitute  a  consideration  for  a  promise  by  the  party  {igainst 
whom  the  claim  was  made,  the  settlement  must  be  binding  on  the 
promisee,  otherwise  there  is  a  want  of  mutuality.^  Thus,  where 
it  was  sought  to  enforce  a  contract  not  to  revoke  a  provision  in  a 
will  in  favor  of  the  plaintiff,  and  the  consideration  for  the  promise 
was  the  promisee's  agreement  to  accept  such  provision  in  the  will, 
not  as  a  present  discharge  of  her  claim  against  the  promisor  but 
merely  if  the  will  was  not  revoked,  it  was  held  that  as  this  was  in 
the  nature  of  an  executory  accord  merely  and  in  no  way  bound  the 
promise,  not  to  enforce  her  claim,  there  was  no  consideration  for 
the  promise  to  her.***    The  consent  of  a  party  to  accept  a  sum 


1907)  117  App.  Div.  786,  102  N.  Y. 
S.    1030;    Reichman    v.    Pretzfelder, 

(Sup.  App.  T,  1915)  151  N.  Y.  S. 
898. 

53.  Jaffray  t.  Brown,  (1878)  74 
N.  Y.  393. 

54.  Anthony  v.  Day,  (App.  1882) 
15  Wkly.  Dig.  296. 

98.  Wahl  v.  .Barnum,  (1889)  116 
N.  Y.  87,  96,  26  State  Rep.  457,  22 
N.  E.  280;  Jackson  t.  Volkenibg, 
(Sup.  1903)  81  App.  DiT.  36,  80  N. 
Y.  S.  1102,  affirmed  178  N.  Y.  562 
mem.,  70  N.  E.  1101;  O'Conor  v. 
Philipsen,  (Sup.  1893)  74  Hun  68, 
56  State  Rep.  176,  26  N.  Y.  S.  359, 
affirmed  152  N.  Y.  624  mem.,  46  N. 
E.  1149.  See  infra,  section  331,  as 
to  part  payment  of  an  undisputed 
and  liquidated  demand. 

W.  Bowden  v.  Owen,  (Sup.  Tr.  T. 


1918)  103  Misc.  56,  171  N.  Y.  S.  778. 

57.  As  to  fraud  generally,  see 
supra,  section   141  et  seq. 

58.  Stewart  r.  Ahrenfeldt,  (Sup. 
1847)  4  Denio  189. 

59.  As  to  the  necessity  for  mutu- 
ality in  case  of  a  bilateral  contract, 
see  infra,  section  310  et  seq. 

60.  Colt  V.  O'Connor,  (Sup.  Sp.  T. 
1<908)  59  Misc.  83,  109  N.  Y.  6.  689. 

In  this  case  if  the  promise  could 
be  construed  as  one  not  to  change  the 
will  on  condition  that  the  promisee 
did  not  seek  to  enforce  her  claim 
against  the  promisor,  and  she  acted 
on  this  offer  and  took  no  steps  be- 
fore {he  promisor's  death  to  enforce 
her  claim,  and  the  offer  was  not  with- 
drawn by  the  promisor  by  notice  to 
the  promisee,  the  promise  would  tfafen 
have  been  binding  on  the  promisor. 
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tendered  in  settlement  of  a  disputed  claim  may  be  implied,  and 
as  a  general  role,  where  one  party  sends  to  another  his  check  with 
the  distinct  statement  that  it  is  in  full  settlement  of  a  disputed 
account  and  with  directions  to  return  the  check  if  the  creditor  is 
unwilling  to  accept  it  as  a  full  settlement,  the  latter 's  collection 
of  the  check  will  constitute  a  sufScient  consent  to  the  proposed 
compromise." 

§  286.  Application  of  Bule  Oenerally. —  If  there  is  a  controversy 
between  the  parties,  well  based  according  to  their  belief  and  under- 
standing, it  may  be  the  subject  matter  of  a  compromise  or  settle- 
ment.** Thus  where  there  was  a  dispute  between  the  insurer  and 
the  beneficiary  in  a  policy  on  the  life  of  another  as  to  whether 
the  latter  was  dead  or  not,  a  compromise  under  which  the  insurer 
is  to  pay  a  certain  amount  at  all  events,  and  a  further  sum  in 
case  he  could  not  show  by  a  certain  time  that  the  insured  was 
alive,  the  settlement  has  been  upheld  and  the  insurer  held  liable 
for  the  anrount  agreed  to  be  paid  at  all  events,  though  it  was 
shown  that  the  insured  was  alive."  So  where  a  plaintiff  has 
attached  property  ostensibly  that  of  the  defendant  in  the  attach- 
ment proceedings,  the  promise  of  a  third  person,  claiming  the 
proi^rty  as  his  own,  in  consideration  of  the  release  of  the  attach- 
ment and  delivery  of  the  property  to  him,  to  answer  for  any  judg- 
ment which  might  be  recovered  against  such  defendant,  is  avp- 
ported  by  a  sufficient  consideration,  though  the  claimant  may  in 
fact  have  been  the  owner  of  the  property."  Likewise  where  there 
is  a  bona  fide  claim  that  one  who  had  retired  from  a  firm  was  still 
liable  for  a  loan  to  the  firm,  the  settlement  of  sach  claim  and  pro- 
vision for  its  payment  in  instalments  is  a  sufficient  consideration 
for  an  agreement  by  such  person  to  pay  the  instalments."  Parties 
may  agree  on  the  amount  to  be  paid  to  one  by  the  other  in  liquida- 
tion of  an  unliquidated  or  uncertain  clautr,  and  the  promise  to  pay 

This  aspect  of  the  case  was  not,  how-  reversing  24  App.  Div.  410,  48  N.  T. 

erer,  considered  by  the  court.  8.  659. 

ei.  Nassoiy  v.   Tomlinson,    (1896)  64.  Blair   v.    Flack,    (Sup.    G.    T. 

148  N.  Y.  326,  42  N.  E.  716;  Jack-  1893)    67   Hun  648r  mem.,   50  State 

son    V.    Volkening,    (Sup.    1903)    81  Rep.  479,  21  N.  Y.  8.  754,  affirmed 

App.  Div.  36,  80  N.  Y.  8.  1102,  af-  141  N.  Y.  53,  6»  State  Rep.  671,  35 

firmed  178  K.  Y.  562  mem.,  70  N.  E.  K.  E.  941. 

1101.  65.  Dovale    v.     Acfcerman,     (Sup. 

M.  Farmers'  Bank  v.  Blair,  (Sup.  1806)  2  App.  Div.  404,  73  State  Rep. 

a.  T.  1865)  44  Barb.  641.  7,  37  N.  Y.  S.  959,  affirming  11  Misc. 

«S.  Sears   v.   Ancient   Order,   etc.,  245,  66  State  Rep.  613,  33  N.Y.  S.  13. 
(1900)   163  N.  Y.  374,  57  N.  E.  618, 
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the  sum  agreed  on  is  supported  by  a  good  consideration.**  Where 
a  person  has  become  liable  in  tort  to  the  owner  of  property  for 
its  wrongful  use,  the  waiver  of  the  tort  is  a  sufficient  consideration 
for  the  wrongdoer's  promise  to  pay  for  the  Use.*''  So  if  there  is 
a  bona  fide  dispute  as  to  whether  a  note  or  the  like  was  unenforce- 
able on  account  of  usury,  this  may  be  the  subject  of  a  compromise, 
and  where  there  is  a  compromise  and  the  maker  discharged  on  his 
payment  of  a  part  of  the  amount,  it  is  binding  on  the  other  party.** 
Settlements  entered  into  for  the  purpose  of  preserving  family 
harmony  are  favored  by  the  courts  and  are  generally  upheld;** 
and  an  agreement  between  heirs  and  distributees  to  disregard 
their  ancestor's  will  and  divide  the  property  equally  has  been 
upheld.'*  An  agreement  for  the  management  of  the  estate  without 
partition  for  a  limited  period  has  also  been  sustained."  But  an 
agreement  between  the  children  and  widow  of  a  decedent  to  abide 
by  the  decedent's  unsigned  draft  of  a  will  has  been  held  unen- 
forceable for  want  of  consideration.'*  The  question  as  to  the 
enforcement  of  agreements  between  husband  and  wife  in  settlement 
of  domestic  disputes  is  discussed  later.'* 

§  287.  Good  Faith  of  Claimant.— Where  the  settlement  of  a 
disputed  claim  is  relied  on  as  the  consideration  for  a  promise,  if 
there  was  a  bona  fide  dispute  it  matters  not  on  which  side  the  ulti- 
mate right  may  have  been.  The  court  will  not  look  behind  the 
compromise,'*  even  though  the  claim,  if  made  in  good  faith,  was 


66.  Spier  t.  Hyde,  (Sup.  1903)  78 
App.  Div.  151,  79  N.  Y.  S.  699; 
Hawxhurst  v.  Ritch,  (Sup.  G.  T. 
1889)  2  SilT.  Sup.  Ct.  499,  24  State 
Rep.  729,  6  N.  Y.  S.  134;  United 
States  N.at.  Bank  v.  Homestead  Bank, 
(Com.  PI.  G.  T.  1892)  46  State  Rep. 
173,  18  N.  Y.  S.  758,  affirming  40 
State  Rep.  870,  16  N.  Y.  S.  959; 
Tucker  v.  Ely,  (Sup.  G.  T.  1884)  20 
Wkly.  Dig.  66. 

67.  Beadle  v.  Whitlock,  (Sup.  O. 
T.  1869)  64  Barb.  287. 

48.  Farmers'  Bank  v.  Blair,  (Sup. 
G.  T.  1866)   44  Barb.  641. 

69.  Ham  v.  Van  Orden,  (1881)  84 
N.  Y.  257,  affirming  23  Hun  148 
mem.;  Kemp  v.  Kemp,  (Sup.  Sp.  T. 
1901)  36  Misc.  79,  72  N.  Y.  S.  617; 
Galvin  v.  O'Neill,  (Sup.  Sp.  T.  1919) 
108  Misc.  297,  177  N.  Y.  S.  543. 

70.  Bunu  T.  Bartlett,   (Sup.  G.  T. 


1889)  5  SilT.  Sup.  Ct.  83,  28  State 
Rep.  239,  8  N.  Y.  8.  160. 

71.  Brown  v.  Coddington,  (Sup. 
1893)  72  Hun  147,  65  State  Rep.  515, 
25  N.  Y.  S.  649. 

7a.  Elderkin  v.  Rowell,  (Sup.  G. 
T.  1871)  42  How.  Pr.  330.  Compare 
Williams  v.  Whittell,  (Sup.  1902) 
69  App.  Div.  340,  74  N.  Y.  S.  820, 
wherein  the  party  seeking  to  be  re- 
lieved from  the  agreement  was  held 
to  be  estopped  to  deny  a  want  ot 
consideration  for  the  agreement. 

73.  See  infra,  section  327. 

74.  Feeter  v.  Weber,  (1879)  78 
N.  Y.  334;  Dunham*  v.  Griswold, 
(1886)  100  N.  Y.  224,  3  N.  E.  76; 
Zoebisrh  v.  Von  Minden,  (1890)  120 
N.  Y.  406,  31  State  Rep.  499,  24  N. 
E.  795;  Sears  v.  Ancient  Order,  etc., 
(1900)  163  N.  Y.  374,  57  N.  E.  618; 
Poet  T.  Thomas,    (1014)    212  N.  Y. 
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anfouiided  in  law  and  unenforceable."  "  In  the  absence  of  fraud 
or  duress,"  says  Follett,  C.  J.,  "a  settlement  of  a  disputed  daim 
preferred  in  good  faith  by  a  promisee  against  a  promisor  is  a  legal 
consideration  for  a  promise,  and  the  fact  that  the  promisor  had 
a  legal  defense  to  the  claim  settled  is  no  defense  to  an  action  on  the 
new  promise."™  Also,  as  said  by  Allen,  J.:  "  It  is  not  necessary, 
to  uphold  a  promise  based  upon  the  surrender  or  composition  and 
compromise  of  a  claim,  that  it  was  a  valid  claim,  one  that  could  be 
enforced  at  law.  A  promise  made  upon  a  settlement  of  disputes, 
and  to  prevent  litigation,  is  made  upon  a  good  consideration.  The 
settlement  of  a  doubtful  claim  will  uphold  a  promise  to  pay  a 
stipulated  sum  or  do  any  other  lawful  act."" 

§  288.  Palpably  Unfounded,  UntMiable  or  Illegal  Claim. — The 
assumption  of  a  supposed  liability,  which  has  no  foundation  in 
law  or  fact,  is  not  a  sufficient  consideration  to  support  a  promise, 
and  one  who,  through  a  mistake  of  law,  acknowledges  himself  under 
an  obligation  which  the  law  does  not  impose  is  not  bound  by  such 
promise.'"  And  an  unfounded  and  palpably  untenable  claim 
cannot,  it  seems,  be  the  subject  of  an  enforceable  settlement  or 
compromise."  Thus  in  quite  an  early  case  where  it  was  sought  to 
enforce,  as  a  compromise,  a  wholly  untenable  claim  against  a  town, 
Selden,  J.,  said:  "  It  has  been  repeatedly  said  by  courts  that  the 
compromise  of  a  '  doubtful  claim  '  will  support  a  promise  to  pay. 
It  is  not  very  easy  to  determine  what  sort  of  claim  is  intended  by 
this  expression.    It  is  clear  it  need  not  be  a  valid  claim  either  in 


2«4,  585,  106  N.  E.  69,  reversing  169 
App.  Div.  865,  139  K.  Y.  8.  6;  Dovale 
T.  Ackerman,  (Sup.  1896)  2  App. 
Div.  404,  73  State  Rep.  7,  37  N.  Y. 
S.  060,  affirming  11  Misc.  245,  66 
SUte  Rep.  613,  33  K.  Y.  S.  13;  Kine 
T.  Farrell,  (Sup.  1902)  71  App.  Div. 
210,  75  N.  Y.  S.  542;  Jackson  v. 
Volkeningr,  (Sup.  1903)  81  App.  Div. 
S«,  80  N.  Y.  S.  1102,  affirmed  178 
N.  T.  562  mem.,  70  N.  E.  1101;  Sea- 
man V.  Seaman,  (Sup.  1834)  12 
Wend.  381;  Russell  v.  Cook,  (Sup. 
1842)  3  Hill  504;  Palmer  v.  North, 
(Sup.  a.  T.  1861)  35  Barb.  282,  293; 
Barnes  v.  Ryan,  (Sup.  1892)  66  Hun 
170,  49  State  Rep.  152,  21  N.  Y.  S. 
127. 

7C.  Dunham  v.  Griswold,  (1885) 
100  N.  Y.  224,  3  N.  E.  76;  Minehan 
V.  Hill,   (Sup.   1011)    144  App.  Div. 


854,  129  N.  Y.  8.  873;  Cowen  v. 
Rouss,  (Sup.  Sp.  T.  1903)  40  Misc. 
105,  81  N.  Y.  S.  276,  affirmed  84  App. 
Div.  641,  82  N.  Y.  S.  1098;  Lock- 
wood  V.  Title  Ins.  Co.,  (Sup.  Sp.  T. 
1911)  73  Misc.  296,  130  N.  Y.  S. 
824. 

7«.  Wahl  V.  Bamum,  (1889)  116 
N.  Y.  87,  95,  26  State  Rep.  457,  22 
N.  E.  280. 

77.  White  v.  Hoyt,  (1878)  73  N. 
Y.  505,  514. 

78.  Walker  v.  Gilbert,  (Super.  Ct. 
1864)  25  Super.  C^.  214,  219. 

79.  Springstead  v.  Nees,  (Sup. 
1908)  125  App.  Div.  230,  109  N.  Y. 
S.  148;  Morey  v.  Newfane,  (Sup.  Sp. 
T.  1850)  8  Barb.  645;  Dolcher  v. 
Fry,  (Sup.  G.  T.  1862)  37  Barb. 
152;  Farmers'  Bank,  etc.,  v.  Blair, 
(Sup.  a.  T.  1865)  44  Barb.  641,  652; 
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law  or  equity.  ...  In  a  caae  where  no  proceedings  have  been 
instituted,  the  mere  assertion  of  a  claim  having  no  plausible  ground 
for  its  support  could  hardly  prevent  a  promise  to  pay  from  being 
regarded  as  a  nudum  pactum.  But  how  much  or  what  foundation 
a  claim  must  have  to  elevate  it  from  a  baseless  to  a  doubtful  claim, 
which  will  support  a  promise,  it  is  difficult  to  say."  And  after 
quoting  a  statement  of  Judge  Cowen  as  to  the  compromise  of 
"doubtful"  claims,  the  learned  judge  continues:  "This  lan- 
guage seems  to  imply  that  the  word  '  doubtful,'  as  used  in  this 
connection,  has  some  meaning  —  that  the  claim  must  have  some 
probable  foundation  —  must  be  really  doubtful.  This  being  so, 
if  the  case  instead  of  being  doubtful  is  dear  in  the  judgment  of 
the  court,  and  free  from  doubt  against  the  claim,  it  follows  that 
the  compromise  would  not  be  sustained. ' ' "  And  a  promise  by  a 
third  person  to  pay  a  wholly  unfounded  claim  against  a  corpora- 
tion, made  without  any  knowledge  or  present  means  of  knowing 
that  the  claim  was  unfounded  and  to  prevent  a  threatened  attach- 
ment against  the  corporation,  has  been  held  unenforceable.**  So 
where  there  was  no  claim  that  a  i)ank  employee  was  liable  for  a 
loss  to  the  bank,  though  he  may  have  been  the  cause  of  such  loss, 
a  note  given  by  him  to  make  good  to  the  bank  a  part  of  the  loss  has 
been  held  unenforceable.'*  It  is  also  held  that  where  a  verbal  con- 
tract of  employment  is  unenforceable  by  reason  of  the  statute  of 
frauds,  it  cannot  be  made  the  foimdation  of  a  promise  on  the  part 
of  the  employer  to  pay  a  sum  of  money  by  way  of  liquidating  any 

Bansinger  v.  auenthner,  (Sup.  O.  T.  Hun  648,  07  State  Rep.  620,  33  N. 

1870)  M  Barb.  186;  Eysaman  t.  Nel-  Y.  S.  784,  where  it  appeared  that  a 

son,  (Sup.  Eq.  T.  1913)  70  Misc.  304,  contract  by  ar  municipality  for  the 

340,  140  N.  Y.  S.  183,  10  Mills  294,  sale  of  its  bonds  was  void  for  a  fail- 

affirmed- 165  App.  Div.  050  mem.,  160  ure  to  comply  with  the  statute  au- 

N.   Y.   S.    1085;    Baillargeon  v.   Du-  thorlzing  their  sale,  it  was  held  that 

moulin,   (Sup.  Tr.  T.   1913)    148  N.  a  promise  by  the  municipal  officers 

Y.    S.   443,   affirmed    165    App.    Div.  to  pay   a   certain   sum   to   the   pur- 

730,  151  N.  Y.  S.   112;   Guggenheim  chaser   in   compromise  of   the   claim 

V.  Guggenheim,   (Sup.  Sp.  T.  1917)  of  the  purchaser  under  such  contract, 

k68  N.  Y.  S.  200;  Caruana  v.  Pru-  was  unenforceable  for  want  of  aa- 

dential    Spice    Co.,    (Sup.    App.    T.  thority  on  the  part  of  the  officers  to 

1010)    178  N.  Y.  S.  401.    See  also  bind   the   municipality  by   the   con- 

Elderkin  v.  Rowell,  (Sup.  G.  T.  1871)  tract  of  compromise. 

42  How.  Pr.  330;  Farnham  v.  Con-  81.  Newman  v.  Curiel,  (Sup.  1894) 

Dors,    (Sup.  O.  T.   1884)    20  Wkly.  76  Hun  31,  68  State  Rep.  174,  26  N. 

Dig.  502.  Y.  S.  077. 

80.  Morey  v.  Newfane,    (Sup.  Sp.  82.  Broadway   Trust   Co.   v.    Pry, 

T.  1850)   8  Barb.  645,  664.  (Sup.  App.  T.  1003)  40  Misc.  680,  S3 

In  Ft.  Edward  V.  Fish,  (1898)  156  N.  Y.  S.  103. 
N.  Y.  363,  60  N.  E.  073,  affirming  86 
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supposed  liability  on  his  part  under  the  contract."  A  fortiori 
there  is  nothing  to  compromise  where  there  is  no  claim  of  legal 
liability,  but  merely  a  quasi  moral  claim  or  a  claim  on  the  prom- 
isor's bounty."  So  a  promise  made  merely  to  quiet  complaints  by 
the  promisee,  who  had  no  claim  whatsoever  against  the  promisor, 
has  been  held  unenforceable;**  thus  where,  without  any  fraud,  a 
grantor  conveyed  land  for  what  proved  a  less  consideration  than 
he  afterwards  thought  he  should  have  received  therefor,  a  note 
given  by  the  grantee  to  quiet  his  complaints  was  held  unsupported 
by  a  sufficient  consideration,  as  there  was  no  color  of  liability 
whatsoever  on  his  part  to  give  any  additional  consideration.** 
The  basis  for  the  rule  applied  in  case  of  a  palpably  unfounded 
claim  seems  to  be  the  want  of  good  faith  in  making  the  claim.  If, 
however,  the  claim  is  made  in  good  faith,  knowledge  of  the  law 
will  not  be  presumed  on  the  part  of  the  promisee  for  the  purpose 
of  charging  him  with  bad  faith.*^  An  asserted  claim  arising  out 
of  an  illegal  transaction  is  not  the  subject  of  a  compromise  and 
settlement  which,  if  executory,  can  be  enforced.**  Thus  where  an 
action  was  brought  on  a  check  given  for  money  lost  at  gambling, 
and  in  consideration  of  the  dismissal  of  the  action  another  check 
payable  at  a  future  day  was  given,  it  was  held  that  the  latter 
check  could  not  be  enforced  on  the  theory  of  a  compromise  of  a 
disputed  claim.** 

§  289.  Compromise  of  Claim  on  Which  Action  is  Pending. — 
If  the  amount  of  the  claim  for  which  an  action  is  pending  is  dis- 
puted by  the  defendant,  this  may  be  the  subject  of  a  compromise 

88.  Oundlicb    v.    Hensler,     (Snp.  and   thereupon   the   defendant's   tes- 

1886)   23  Wkly.  Dig.  145.     See  also  tatrix  gave  the  note  in  suit  payable 

Silvernail  v.  Cole,  (Snp.  G.  T.  1852)  after  her  death.     It  was  held  that 

12  Barb.  685.  the  note  was  without  consideration, 

84.  Dunckel     t.      Failing,      (Sup.  85.  Geer  v.   Archer,    (Sup.  G.   T. 

1889)   1  Silv.  Sup.  Ct.  543,  24  State  1848)   2  Barb.  420. 

Rep.  374,  5  N.  Y.  S.  504.     In  this  86.  Geer  v.   Archer,    (Sup.   G.   T. 

case  it  appeared  that  one  D.  obtained  1848)  2  Barb.  420. 

a  policy  of  insurance  on  his  life,  pay-  87.  Lockwood    v.    Title    Ins.    Co., 

able  to  his  mother,  the  defendant's  (Sup.  Sp.  T.  1911)  73  Misc.  296,  130 

testatrix,  to  whom  be  was  indebted.  K.  Y.  S.  824. 

He  died,  and  she  received  the  insur-  86.  Moore  t.  Blanck,  (City  C!t.  Tr. 

anee  money.    D.  had  no  property  and  T.  1011)   71  Misc.  267,  129  N.  Y.  S. 

owed    the   plaintiff   a    certain   sum.  1105.    As  to  the  enforcement  of  con- 

The  plaintiff's  father,  who  acted  for  tracts  based  on  prior  illegal  trans- 

his  daughter,  applied  to  the  defend-  actions  see  infra,  section  641  et  seq. 

ant's    testatrix,    telling   her   it    was  89.  Moore  v.  Blanck,  (City  Ct.  Tr. 

hard   that  the  plaintiff  should   lose  T.  1911)  71  Misc.  257,  120  K.  Y.  8. 

the  whole  amount  due  her  from  D.,  1105. 


Digitized  by  VjOOQIC 


430 


NEW  YORK  LAW  OF  CONTRACTS 


[i  289 


and  settlement,  and  the  compromiBe  will  furnish  a  good  considera- 
tion for  the  agreement  of  the  plaintiff  to  dismiss  or  discontinue 
the  action  for  breach  of  which  he  may  be  liable  in  an  action  for 
damages.'"  Also  the  discontinuance  of  legal  proceedings  against 
a  person  will  constitute,  as  a  general  rule,  a  sufficient  consideration 
for  a  promise  either  by  the  person  against  whom  such  proceedings 
are  brought  or  by  a  third  person.'*  And  where  an  action  is  brought 
on  a  note  of  doubtful  validity  and  is  discontinued  on  the  giving  of 
a  new  note  which  is  Arirtually  a  renewal  of  the  old  note,  the  settle- 
ment of  the  action  is  a  sufficient  consideration  for  the  new  note." 
If  a  wife  has  a  good  ground  for  a  divorce,  a  settlement  between 
the  parties  and  a  discontinuance  of  her  action  will  furnish  a  suffi- 
cient consideration  for  a  promise  by  her  husband."  If  the  settle- 
ment of  a  claim  on  which  an  action  is  pending  is  the  consideration 
for  a  promise,  it  is  not  essential  to  the  enforcement  of  the  promise 
that  a  formal  discontinuance  of  the  action  be  entered,  where  the 
contract  of  settlement  does  not  expressly  impose  this  duty  on  the 
promisee  and  no  demand  for  its  discontinuance  or  the  promisee's 
assent  thereto  is  made;**  and  where  the  consideration  for  a  note 
was  the  release  of  a  defendant  from  civil  arrest  and  the  discontinu- 
ance of  the  action  against  him,  and  in  compliance  with  the  agree- 
ment the  written  consent  of  the  plaintiff  to  the  discontinuance  of 
the  action  was  filed  and  the  defendant  released,  it  was  held  imma- 


90.  Hosenthal  v.  Rudnick,  (Sup. 
1901 )  65  App.  Div.  619,  72  N.  Y.  8. 
804,  76  App.  Div.  624,  78  N.  Y.  8. 
416. 

01.  Feeter  v.  Weber,  (1879)  78 
N.  Y.  334,  affirming  44  Super.  Ct. 
255;  Wadsworth  v.  LivingetwD 
County,  (Sup.  1910)  139  App.  Div. 
832,  124  N.  Y.  S.  334,  reversing  115 
N.  Y.  S.  8;  Haden  v.  Buddensick, 
(Sup.  1875)  67  Barb.  168,  4  Hun  049; 
Eder  v.  Gildersleeve,  (Sup.  1896)  85 
Hun  411,  66  State  Rep.  408,  32  N. 
Y.  S.  1056;  Wesselman  v.  Stuart, 
(Sup.  App.  T.  1900)  30  Miss.  808, 
61  N.  Y.  S.  1110;  Wackenhut  v. 
Empire  Qag,  etc-,  Co.,  (Sup.  Eq.  T. 
1917)  166  N.  Y.  S.  20;  Van  Campen 
V.  Ford,  (Sup.  G.  T.  1889)  3  Silv. 
Sup.  Ct.  375,  25  State  Rep.  464,  6 
N.  Y.  S.  139,  affirmed  125  N.  Y.  735 
mem.,  26  N.  E.  768. 

In  Wachenhut  v.  Empire  Gas,  etc.. 


Co.,  (Sup.  Eq.  T.  1917)  166  N.  Y.  S. 
29,  the  dismissal  of  proceedings  by  a 
municipality  before  the  public  serv- 
ice commission  to  fix  the  price  and 
quality  of  gas  furnished  its  inhab- 
itants, was  held  a  sufficient  consider- 
ation for  an  agreement  by  the  gai 
company  as  to  the  price  to  be 
charged  in  the  future. 

89.  Magee  v.  Badger,  (■18<(6)  34 
N.  Y.  247,  250,  per  Campbell,  J. 

08.  Adams  v.  Adams,  (1883)  91 
N.  Y.  381,  affirming  24  Hun  401. 

84.  West  V.  Banigan,  (Sup.  1900) 
61  App.  Div.  328,  64  N.  Y.  S.  884, 
affirmed  172  N.  Y.  622,  66  N.  E.  1128. 

In  Gildersleeve  v.  Pelham,  etc.,  R. 
Co.,  (Com.  PL  1882)  11  Daly  267. 
16  Wkly.  Dig.  128,  wherein  it  was 
held  the  duty  of  the  promisee  for- 
mally to  discontinue  the  action  and 
relieve  the  promisor  of  the  necessity 
ol  making  any  motion  pr  establish- 
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terial  that  no  formal  order  of  dismissal  was  entered.*'  Where  an 
action  was  instituted  by  the  plaintiff's  attorney  without  her  eon- 
sent  and  was  dismissed  at  her  instance  for  the  sole  reason  that  she 
did  not  want  it  continued,  she  cannot  claim  that  such  dismissal 
was  the  consideration  for  a  promise  by  the  defendant  in  such 
action.** 

Pre-existing  Debt  or  Obligation  as  Consideration 

§  290.  In  Oeneral. —  As  between  the  debtor  and  creditor  a  pre- 
existing debt  is  a  sufficient  consideration  for  the  note  or  other 
obligation  of  the  debtor,"  and,  a  fortiori,  this  is  true  where  security 
for  the  pre-existing  debt  is  surrendered.*  Thus  if  a  note  is  based 
on  a  sufficient  consideration  no  additional  consideration  is  neces- 
sary to  support  a  renewal  note,**  and  it  is  immaterial  that  the  old 
note  was  non-negotiable  and  the  new  note  negotiable.^  A  pre- 
existing debt  is  held  a  sufficient  consideration  for  a  promise  by 
the  debtor  to  pay  when  able,  or  the  like,  so  as  to  enable  the 
creditor  to  sue  on  such  promise  instead  of  on  the  original  debt, 
an  action  on  which  might  be  barred  by  the  statute  of  limitations.* 


ing  any  defense  to  the  suit  pending, 
it  appeared,  as  stated  by  the  court, 
that  the  agreement  was  that  the 
promisee  should  "cause  its  discon- 
tinuance, not  putting  the  defendant 
to  the  trouble  of  any  motion  in  ref- 
erence thereto." 

OS.  Van  Campen  v.  Ford,  (Sup.  G. 
T.  1889)  3  Silv.  Sup.  Ct.  375,  25 
SUte  Rep.  464,  6  N.  Y.  S.  139,  af- 
firmed 125  N.  Y.  735  mem.,  26  N.  E. 
758. 

W.  Colt  V.  O'Conner,  (Sup.  Sp.  T. 
1908)  59  Misc.  83,  109  N.  Y.  S.  689. 

97.  Whitehall  First  Nat.  Bank  v. 
Tisdale,  (1881)  84  N.  Y.  665;  Rome 
Sav.  Bank  v.  Krug,  (1886)  102  N.  Y. 
331,  1  State  Rep.  694,  6  N.  E.  682, 
affirming  32  Hun  270;  Barrett  v. 
Weber,  (1890)  125  N.  Y.  18,  34  State 
Rep.  358,  25  N.  E.  1068,  affirming  1 
Silv.  Sup.  Ct.  173,  23  State  Rep.  3, 
6  N.  Y.  S.  434;  Petrie  v.  Miller, 
(Sup.  1901)  57  App.  Div.  17,  67  N. 
Y.  S.  1042,  9  N.  Y.  Annot.  Cas.  201, 
affirmed  173  N.  Y.  596  mem.,  65  N. 
E.  1121;  Farmers',  etc.,  Bank  v. 
Hawn,  (Sup.  1903)  79  App.  Div.  640, 


79  N.  Y.  S.  524;  Warner  v.  Booge, 
(Sup.  1818)  15  Johns.  233;  Hov'ell 
V.  Wright,  (Sup.  1886)  41  Hun  167, 
4  State  Rep.  148,  affirmed  122  N.  Y. 
'  667,  34  State  Rep.  212,  3  Silv.  Sup. 
Ct.  142;  Bigelow  Co.  v.  Automatic 
Gas  Producer  Co.,  (City  Ct.  Tr.  T. 
1907)  56  Misc.  389,  107  N.  Y.  S.  894. 

98.  Bacon  v.  Hey  wood,  (Super 
Ct.  G.  T.  1895)  11  Misc.  7,  63  State 
Rep.  439,  31  N.  Y.  S.  840. 

99.  Hayes  v.  Mestaniz,  (Sup. 
1896)  2  App.  Div.  135,  73  State  Rep. 
425,  37  N.  Y.  S.  748;  Low  v. 
Learned,  (Com.  PI.  G.  T.  1895)  13 
Misc.  150,  68  State  Rep.  23,  34  N.  Y 
S.  68;  Lockner  v.  Holland,  (County 
Ct.  1903)  81  N.  Y.  S.  730. 

1.  Petrie  v.  Miller,  (Sup.  1901) 
57  App.  Div.  17,  67  N.  Y.  S.  1042. 
9  N.  Y.  Annot.  Cas.  201,  affirmed  173 
N.  Y.  596  mem.,  65  N.  E.  1121. 

2.  Tebo  V.  Robinson,  (1885)  109 
N.  Y.  27,  2  N.  E.  383,  8  Civ.  Pro. 
141,  affirming  as  to  this  but  re- 
versing on  other  grounds  29  Hun 
243. 
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As  between  the  parties,  a  pre-existing  debt  is  unquestionably  a 
sufficient  consideration  for  the  sale  of  a  chattel  or  an  interest 
therein,*  or  for  the  assignment  of  a  chose  in  action.*  A  liability  in 
tort  is  a  sufScient  consideration  for  a  promise  by  the  tortfeasor  to 
secure  satisfaction  to  the  person  injured.^  Though  at  common  law 
an  action  of  assumpsit  could  not  be  maintained  on  a  specialty  or 
covenant  under  seal,  yet  where  there  has  been-  a  new  contract  to 
pay  the  debt,  supported  by  a  new  consideration,  assumpsit  would 
lie  in  many  cases  on  the  new  contract.*  After  the  creditor  has 
assigned  his  claim,  such  as  a  bond  and  mortgage,  a  note  given  to 
him  for  interest  on  the  assigned  claim,  without  the  knowledge  or 
consent  of  the  assignee,  is  without  consideration.''  If  a  debtor's 
obligation  to  pay  is  contingent  merely,  his  subsequent  unconditional 
promise  to  pay  must  be  supported  by  a  new  consideration,  other 
than  the  existing  conditional  obligation,  to  be  enforceable.'  In 
case  of  the  death  of  a  member  of  a  partnership,  a  firm  debt  is  a 
charge  against  his  estate  and  furnishes  a  sufficient  consideration 
for  the  undertaking  of  the  residuary  legatee,  as  a  co-obligor  with 
the  other  members  of  the  firm,  to  pay  the  debt,  and  he  is  not  to  be 
regarded,  as  between  himself  and  the  others,  as  a  surety  merely.' 
§  291.  Promise  to  Pay  Pre-existing  Debt  to  Third  Person. — 
A  pre-existing  debt  is  not  itself  a  sufficient  consideration  for  a 
promise  by  the  debtor  to  pay  any  part  thereof  to  a  third  person. 
There  must  be  a  release  of  the  debtor  by  the  creditor  or  some  other 
consideration,  and  if  this  is  not  so  the  promise  can  amount,  at  the 
most,  to  a  mere  permission  on  the  part  of  the  creditor,  valid 
until  revoked,  under  which  the  debtor  could  discharge  his  debt  in 
whole  or  pro  tanto  by  the  payment  to  such  third  person.'*    The 

8.  Steele  V.  Taft,  (Sup.  G.  T.  1880)  «.  Miller  v.  Watson,    (Sup.   1827) 

22  Hun  453,  11  Wkly.  Dig.  30;  Ful-  7  Cow.  39. 

ler  V.   Claflin,    (Sup.   1889)    51  Hun  7.  Gillett  v.  Campbell,  (Sup.  1845) 

609,  22  State  Rep.  13,  4  N.  Y.  S.  92;  1  Denio  620. 

Dodge  V.  Clyde,  (Super  Ct.  1808)  30  8.   Walters  v.  Borgia  Marble  Work*, 

Super.  Ct.  410.  (Sup.  App.  T.   1910)    125  N.  Y.   S. 

4.  Coles  V.  Appleby,   (1881)   87  N.  548. 

Y.  114,  affirming  22  Hun  72;  Blair  V.  ».  Fitch    v.    Fraser,    (Sup.    1905) 

Hagemeyer,     (Sup.     1898)     26    App.  84  App.  Div.   119,  82  N.  Y.  S.   138, 

Div.  210,  49^  N.  Y.  S.  065;   Mackey  on  second  appeal  109  App.  Div.  440, 

V.    Mackey,    (Sup.   G.    T.    1864)    43  96  N.  Y.  S.  85. 

Barb.  68.  10.  Kelly    v.    RoberU,    (1869)    40 

5.  Brooklyn  First  Nat.  Bank  v.  N.  Y.  432;  Connelly  v.  Connelly, 
Jenkins,  (Sup.  Tr.  T.  1911) "73  Misc.  (Sup.  1898)  32  App.  Div.  392.  62 
277,  130  N.  Y.  S.  947,  affirmed  151  N.  Y.  S.  1070;  Ford  v.  Adams,  (Sup. 
App.  Div.  893  mfem.,  135  N.  Y.  S.  G.  T.  1848)  2  Barb.  349;  Blunt  v. 
1111.  Boyd,  (Sup.  G.  T.  1848)  3  Barb.  209, 
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mere  consent  of  the  creditor  to  such  payment^*  or  the  mere  fact 
that  the  promisor  is  given  credit  on  his  account  with  his  creditor 
is  not  a  sufficient  consideration  for  his  promise,**  nor  is  the  fact 
that  credit  is  given  the  creditor  by  the  third  person  on  an  account 
between  such  third  person  and  the  creditor."  Thus  where  it 
appeared  that  one  C.  was  indebted  to  the  plaintiff,  and  at  the  same 
time  the  defendant  was  indebted  to  C.  to  an  equal  or  larger  amount, 
and  with  the  assent  of  G.  the  defendant  promised  to  pay  to  the 
plaintiff  the  amount  of  C.  's  indebtedness  to  him,  without,  however, 
the  defendant 's  being  discharged  in  any  way  from  his  indebtedness 
to  C.  or  any  other  consideration,  it  was  held  that  his  promise  to 
pay  the  plaintiff  was  nudum  pactum."  If,  however,  there  is  a  new 
consideration  for  the  promise,  it  is  binding  and  may  be  enforced 
by  the  party  for  whose  benefit  it  is  made,  and  it  is  not  necessary 
that  the  consideration  move  from  such  third  i)cr8on.**  From  an 
early  date  it  has  been  held  that  if  a  debt  is  assigned,  a  promise  by 
the  debtor  to  pay  the  debt  to  the  assignee  is  enforceable,  though 
the  claim  may  not  have  been  such  as  to  enable  the  assignee,  in  the 
absence  of  statute,  to  sue  in  his  own  name  for  its  enforcement.** 
In  such  a  case  it  is  said  that  the  debtor  is  under  an  equitable  and 
moral  obligation  to  pay  the  debt  to  the  assignee,  and  this  is  a  suffi- 
cient consideration  for  his  promise  to  do  so."  If,  however,  the 
assignment  to  the  promisee  is  invalid  by  reason  of  a  prior  assign- 
ment to  a  third  person,  the  promise  is  unenforceable  for  want  of 
consideration.** 

§  292.  Promise  of  Third  Person  to  Answer  for  Pre-existing 
Debt— 'There  must  be  a  new  or  additional  consideration  for  the 
promise  of  a  third  person  to  answer  for  the  pre-existing  debt  of 

1  Code  Rep.  7,  6  N.  Y.  Leg.  Obs.  861 :  12.  Fairchild    v.    Feltman,     (Sup. 

Fay  V.  Jones,   (Sup.  O.  T.  1854)   18  1884)  32  Hud  398. 

B»rb.    340;    Fairchild    v.    Feltman,  X3.  Blunt   v.    Body,    (Sup.    G.    T. 

(Sup.  1884)   32  Hun  398;  Bogardus  1848)  3  Barb.  209,  1  Code  Rep.  7,  6 

T.  Young,   (Sup.  1892)   64  Hun  398,  N.  Y.  Leg.  Obs.  361. 

46  State  Rep.  780,  19  N.  Y.  8.  885;  14.  Fairchild    v.    Feltman,     (Sup. 

Ryan  v.  Pistone,  (Sup.  1895)  89  Hun  1884)    32  Hun  398. 

78,  69  State  Rep.  259,  35  N.  Y.  S.  81 ;  15.  Berry   v.    Mayhew,    (Com.    PI. 

Jandon   v.    Randall,    (Super.   Ct.   G.  1861)    1   Daly   54;   Judson  v.   Gray, 

T.   1881)    13   Wkly.    Dig.    37.      The  (App.  Sp.  T.  1859)  17  How.  Pr.  289. 

general  right  of   a  third  person   to  18.  Compton  v.  Jones,  (Sup.  1825) 

enforce  a  contract  made  for  his  bene-  4  Cow.  13.   See  also  Muir  t.  Schenck, 

it  is  discussed  later.  (Sup.  1842)   3  Hill  228,  233. 

11.  Fairchild    v.    Feltman,     (Sup.  17.  Ford   v.    Adams,    (Sup.    G.    T. 

1884)   32  Hun  398;  Jandan  t.  Ran-  1848)   2  Barb.  349,  351. 

dall,    (Super.    Ct    G.    T.    1881)     13  18.  Muir  v.  Schenck,   (Sup.  1842) 

Wkly.  Dig.  37.  3  Hill  228. 
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another."  The  early  provision  of  the  statute  of  frauds  dispensing 
with  the  necessity  to  recite  or  state  in  the  memorandum  of  an 
agreement  to  answer  for  the  debt  of  another  the  consideration  for 
such  promise  did  not  affect  the  rule  that  there  must  in  fact  be  a 
consideration.**  Thus  where,  without  any  obligation  on  his  part 
to  do  so,  a  contractor  gratuitously  undertakes  to  pay  out  of  his 
own  funds  the  wages  owing  to  laborers  from  his  subcontractor, 
who  had  absconded,  and  in  carrying  out  such  arrangement  does  not 
pay  such  laborers  the  full  amount  of  their  claim,  but  deducts 
therefrom  amounts  owing  by  them  to  third  persons,  his  promise 
to  pay  the  amounts  so  owing  by  the  laborers  to  such  third  persons 
is  not  supported  by  a  sufficient  consideration,  there  being  no  dis- 
charge either  of  the  claims  of  the  laborers  against  the  subcontractor 
or  of  such  third  persons  against  the  laborers.*^  Likewise  a  promise 
by  a  husband  to  answer  for  an  existing  debt  of  his  wife,"  or  by  a 
wife  to  answer  for  an  existing  debt  of  her  husband,**  must  be  sup- 


-19.  Belknap  v.  Bender,  (1878)  75 
N.  Y.  44«;  Bradt  v.  Krank,  (1900) 
164  N.  Y.  516,  58  N.  E.  657,  revers- 
ing 35  App.  Div.  623  mem.,  64  N.  Y. 
S.  1096;  Nesbit  v.  Jencks,  (Sup. 
1903)  81  App.  Div.  140,  80  N.  Y.  S. 
1085;  Smith  v.  Burditt,  (Sup.  1905) 
107  App.  Div.  628,  95  N.  Y.  S.  188; 
Murphy  v.  Watertown,  (Sup.  1006) 
112  App.  Div.  670,  90  N.  Y.  8.  6; 
Chaffee  v.  Thomas,  (Sup.  1827)  7 
Cow.  358;  Quin  v.  Hanford,  (Sup. 
1841)  1  Hill  82;  Bansinger  v.  Guenth- 
ner,  (Sup.  G.  T.  1869)  66  Barb.  186; 
McCafferty  v.  Decker,  (Sup.  1877) 
12  Hun  455;  Ryan  y.  Pistone,  (Sup. 
1895)  89  Hun  78,  69  State  Rep.  259, 
35  N.  Y.  S.  81;  Bunnell  v.  Empire 
Machinery  Co.,  (Sup.  G.  T.  1880)  1 
Silv.  Sup.  Ct.  511,  24  State  Rep.  675, 
6  N.  Y.  S.  691;  Schworm  v.  Good- 
rich, (Sup.  'fr.  T.  1899)  29  Misc. 
721,  62  N.  Y.  S.  758;  Minster  v. 
Benoliel,  (City  Ct.  G.  T.  1900)  32 
Misc.  630,  66  N.  Y.  S.  493,  reversed 
on  other  grounds  33  Misc.  686,  67 
N.  Y.  S.  1044,  9  N.  Y.  Annot.  Cas. 
190;  Buckley  v.  Zimmerman,  (Sup. 
App.  T.  1900)  32  Misc.  704,  65  N.  Y. 
S.  512;  Tyler  v.  Jaeger,  (Sup.  App. 
T.  1905)  47  Misc.  84,  93  N.  Y.  S. 
668;  Brush,  etc.,  Co.  v.  Ross,  (Sup. 
App.  T.  1006)  61  Misc.  44,  99  N.  Y, 


6.  796;  Royal  Indemnity  Co.  v.  Dan- 
eiger,  (App.  T.  1917)  101  Misc.  505, 
167  N.  Y.  8.  379;  Delinsky  v.  Bro- 
dow,  (Sup.  App.  T.  1908)  113  N.  Y. 
S.  7;  Yracheta  v.  Sanford,  (Sup. 
App.  T.  1909)  120  N.  Y.  8.  117; 
Berkow  v.  Lampel,  (Sup.  App.  T. 
1910)  125  N.  Y.  S.  613;  Van  Cam- 
pen  v.  Ford,  (Sup.  G.  T.  1888)  15 
State  Rep.  310;  Storrs  v.  Flint, 
(Super.  Ct.  1880)  46  Super.  Ct.  498; 
Odell  V.  Mulry,  (Com.  PI.  1880)  9 
Daly  381;  Patchen  v.  Brown,  (Sup. 
1871)  3  Alb.  L.  J.  150. 

20.  Patchen  v.  Brown,  (Sup.  1871) 
3  Alb.  L.  J.  150. 

91.  McCafferty  v.  Decker,  (Sup. 
1877)    12  Hun  455. 

This  is  not  analogous  to  the  case 
where  a  debtor  promises  his  creditor 
to  pay  a  part  of  the  debt  to  a  third 
person,  as  there  was  at  no  time  any 
indebtedneEs  on  the  part  of  the  con- 
tractor to  the  subcontractor's 
laborers. 

S2.  Steuer  v.  Hart,  (Sup.  1916) 
175  App.  Div.  820,  162  N.  Y.  S.  489. 

23.  Callahan  v.  O'Rourke,  (Sup. 
1897)  17  App.  Div.  277,  45  N.  Y.  S. 
764;  Bauer  v.  Ambs,  (Sup.  1911) 
144  App.  Div.  274,  128  N.  Y.  S.  1024; 
Walker  v.  Pixley,  (Sup.  1917)  178 
App.  Div.  956,  165  N.  Y.  S.  1117. 
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ported  by  a  new  consideratioii.  And  it  is  held  that  if  necessaries 
are  famished  a  family,  such  for  instance  as  medical  serviees, 
under  eireumstances  which  in  the  first  instance  inq)ose  a  liability 
to  pay  therefor  on  the  hosband  alone,  the  wife's  subsequent  prom- 
ise to  pay  therefor  must  be  supported  by  an  additional  considera- 
tion, other  than  the  rendition  of  the  services.**  A  husband  is  not 
necessarily  personally  liable  for  services  rendered  by  an  attorney 
for  his  wife  in  litigation  between  them,  and  the  attorney's  consent 
to  the  dismissal  of  the  action  and  the  withdrawal  of  motions  therein 
is  not  a  sufficient  consideration  for  the  husband's  promise  to  him  to 
pay  for  the  services  rendered  his  wife,  in  the  absence  of  any  show- 
mg  as  to  the  attorney's  interest  in  the  action.**  There  being  no 
liability  on  the  part  of  a  stockholder  to  pay  a  corporate  debt,  his 
promise  must,  as  in  other  eases,  be  supported  by  a  new  consider- 
ation.*' So  where  property  has  been  transferred  to  a  person,  the 
proceeds  to  be  applied  in  payment  of  certain  debts  owing  by  the 
transferor  to  third  persons,  the  mere  possession  of  such  property 
by  the  transferee  will  not  constitute  a  sufficient  consideration  for 
his  subsequent  absolute  promise  to  pay  such  debts."  While  a 
promise  by  an  executor  or  administrator  to  pay  a  debt  owing  by 
the  estate  must,  as  in  case  of  any  other  promise  by  a  third  person 
to  answer  for  the  debt  of  another,  be  supported  by  a  consideration,** 
any  consideration  which  would  support  the  promise  of  any  .other 
person  will  of  course  support  the  promise  of  an  executor  or  admin- 
istrator. And  it  is  the  accepted  rule  that  if  he  has  in  hand  sufficient 
assets  of  the  estate  to  pay  the  debts  this  is  a  sufficient  consideration 
for  his  promise.**  The  fact  that  a  person,  who  has  without  con- 
sideration promised  to  pay  the  debt  of  another,  makes  part  payment 
on  the  debt  does  not  preclude  him  from  asserting  a  want  of  con- 
sideration for  his  promise.** 

£4.  Hazard  v.  Potts,  (Sup.  App.  T.  38.  Schoonmaker  v.   Roosa,    (Sup. 

1903)  40  Misc.  365,  82  N.  Y.  S.  246.  1820)   17  Johns.  301;  Troy  Bank  v. 

28.  Steuer  v.   Hart,    (Sup.    1916)  Topping,  (Sup.  1®35)   13  Wend.  657, 

175  App.  Div.  829,  162  N.  Y.  S.  489.  9    Wend.    273;     Glenn    v.    Burrows, 

As  to  when  legal  services  rendered  (Sup.  1885)  37  Hun  602. 

a  wife  are  to  be  considered  necessa-  SB.  Troy  Bank  v.   Topping,    (Sup. 

ries  for  which  the  huAand  may  be  1832)   9  Wend.  273,  13  Wend.  557; 

held  liable  is  discussed  later.  Quin  v.  Hanford,  (Sup.  1841)  1  Hill 

M.  Richards    v.     Levison,     (Sup.  82. 

App.  T.  1913)    142  N.  Y.  S.  272.  30.  Bell     v.     Pfadenhauer,      (Sup. 

27.  Belknap  v.  Bender,   (1878)   75  1003)  89  App.  Div.  279,  86  N.  Y-  S. 

X.  Y.   446,  affirming  4  Hun   414,  6  860. 
Thomp.  &  C.   611;   Storrs  v.   Flint, 
(Super.  Ct.  1880)  46  Super.  Ct.  498. 


Digitized  by  VjOOQIC 


436 


NEW  YORK  LAW  OF  CONTRACTS 


IS  293 


§  293. New  Couideration  for  Promise  of  ^lird  Penroii. — 

The  discharge  of  a  pre-existing  debt  owing  by  a  third  person  is 
a  legal  consideration  for  the  promise  of  another  to  pay  such  debt,** 
and  it  is  immaterial  whether  the  original  debtor  was  solvent  or 
not,**  or  that  he  had  been  adjudged  a  bankrupt  without  having 
received  his  discharge.**  If  the  demand  note  of  a  debtor,  indorsed 
by  a  third  person,  is  given  in  discharge  and  payment  of  a  pre- 
existing debt,  the  discharge  of  the  debt  is  a  sufficient  consideration 
for  the  indorsement  of  the  note  by  such  third  person.**  And  where 
a  renewal  note  is  given,  the  surrender  of  the  old  note  is  a  sufficient 
consideration  for  the  undertaking  of  a  surety  on  the  new  note.** 
So  the  dischai^e  by  one  person  of  a  doubtful  claim  against  another 
is  sufficient  to  support  the  promise  of  a  third  person  in  consider- 
ation of  such  discharge.**  And  it  has  been  held  that  a  note  given 
by  a  father  in  liquidation  of  his  son's  engagement  to  contribute  to 
the  capital  of  a  firm  of  which  the  son  was  a  member  is  supported 


SI.  Stack  V.  Weatherwax,  (Sup. 
1889)  1  Silv.  Sup.  Ct.  548,  24  State 
Rep.  90,  5  N.  Y.  S.  610;  Becker  v. 
Fischer,  (Sup.  1897)  13  App.  Div. 
555,  43  N.  Y.  S.  685;  Chapman  v. 
Ogden,  (Sup.  1899)  37  App.  Div. 
355,  56  N.  Y.  8.  73;  Citizens'  Nat. 
Bank  v.  Lilienthal,  (Sup.  1899)  40 
App.  Div.  609,  57  N.  Y.  S.  567;  Jay- 
cox  V.  Trembly,  (Sup.  1899)  42  App. 
Div.  416,  59  N.  Y.  S.  245;  Eleventh 
Ward  Bank  v.  New  York,  etc..  Fire- 
proofing  Co.,  (Sup.  1900)  53  App. 
Div.  631,  31  Civ.  Pro.  106,  65  N.  Y. 
6.  770;  Wenz  v.  Meyersohn,  (Sup. 
1901 )  59  App.  Div.  130,  68  N.  Y.  S. 
1091;  Bacon  v.  Montauk  Brewing  Co., 
(Sup.  1909)  130  App.  Div.  737,  115 
N.  Y.  S.  617;  American  Brass,  etc., 
Co.  v.  Pine,  (Sup.  1918)  18i>  App. 
Div.  473,  173  N.  Y.  S.  147;  Hinman 
V.  Moulton,  (Sup.  1817)  14  Johns. 
466;  Struthers  V.  Smith,  (Sup.  1895) 
85  Hun  261,  262,  66  State  Rep.  299, 
32  N.  Y.  S.  905;  Murphy  v.  Carey, 
(Sup.  1895)  89  Hun  106,  68  State 
Rep.  864,  34  N.  Y.  S.  1038;  Ameri- 
can Wire,  etc..  Bed  Co.  v.  Schultz, 
(Sup.  App.  T.  1904)  43  Misc.  637, 
88  N.  Y.  S.  396;  Scanlon  v.  Wallach, 
(Sup.  Tr.  T.  1907)  53  Misc.  104,  102 
N.  Y.  S.   1090;   Reichman  v.  Pretz- 


felder,  (Sup.  App.  T.  1913)  151  N. 
Y.  S.  898;  Palmer  v.  Lawrence, 
(Super.  Ct  1849)  6  Super.  Ct.  161, 
affirmed  5  N.  Y.  389.  See  also  Leih- 
und-Sparkassa  Aadorf  v.  Pfizer,  (Sup. 
1913)  158  App.  Div.  505,  143  N.  Y. 
8.  744. 

SS.  Stack  .v.  Weatherwax,  (Sup. 
1889)  1  Silv.  Sup.  Ct.  548,  24  SUte 
Rep.  90,  5  N.  Y.  S.  510. 

38.  American  Brass,  etc..  Bed  Co. 
V.  Fine,  (Sup.  1918)  185  App.  Div. 
473,  173  N.  Y,  S.  147. 

84.  Kelly  v.  Theiss,  (Sup.  App.  T. 
1897)  21  Misc.  311,  47  N.  Y.  S.  145, 
affirming  20  Misc.  718  mem.,  44  N.  Y. 
S.  1121. 

36.  Queens  County  Bank  v.  Lea- 
vitt,  (Sup.  G.  T.  1890)  56  Hun  647, 
32  State  Rep.  339,  10  N.  Y.  S.  194. 
See  also  Citizens'  Nat.  Bank  v.  Lil- 
ienthal, (Sup.  1899)  40  App.  Div. 
«09,  57  N.  Y.  S.  567. 

86.  Struthers  v.  Smith,  (Sup.  1895) 
85  Hun  261,  262,  66  SUte  Rep.  299, 
32  N.  Y.  S.  905.  See  also  Becker  v. 
Fischer,  (Sup.  1897)  13  App.  Div. 
555,  559,  43  N.  Y.  S.  685.  See  supra, 
section  285  et  seq-  as  to  when  the 
settlement  of  a  disputed  claim  con- 
stitutes a  consideration. 
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by  a  sufficient  consideration.*'  Likewise,  the  agreement  of  a  creditor 
to  accept  less  than  the  full  amount  of  the  debt  in  discharge  thereof 
is  a  sufficient  consideration  for  the  promise  of  a  third  person  to 
become  surety.**  And  in  case  of  a  debt  bearing  interest  the  reduc- 
tion of  the  agreed  rate  of  interest  is  a  sufficient  consideration  for 
a  promise  by  a  third  person  to  answer  for  the  debt.**  Under  the 
Married  Women's  Property  Act,  conferring  on  married  women 
power  to  contract  (see  Domestic  Belatioi»  Law,  §  51;  14  McKin- 
ney's  Cousol.  Laws,  p.  70),  there  can  be  no  question  but  that  the 
discharge  of  the  debt  of  a  husband  is  a  sufficient  consideration 
for  a  promise  by  his  wife  to  answer  therefor.**  The  surrender  of 
any  security  held  by  the  creditor  will  constitute  a  sufficient  con- 
sideration for  the  promise  of  a  third  person  to  answer  for  the 
debt."  Thus  the  discharge  of  a  mechanic's  lien  filed  against  a 
building  is  a  sufficient  consideration  for  the  promise  of  the  owner 
of  the  building  to  pay  the  claim  of  the  person  filing  the  lien."  The 
same  is  true  as  to  forbearance  granted  by  the  creditor  to  the 
debtor.**  Where  a  person  promises  to  pay  the  judgment  debt  of 
another,  for  which  neither  he  nor  his  property  is  in  any  way  liable, 
the  fact  that  he  is  on  payment  to  receive  an  assignment  of  the 
judgment  has  been  held  not  to  constitute  a  sufficient  consideration 
for  his  promise.** 

§  294.  Mortgages  and  ConT^ances. —  While  a  deed  of  bargain 
and  sale  requires  under  the  technical  rules  of  the  common  law  a 
consideration  for  its  support,*'  a  pre-existing  debt  is  considered  a 
sufficient  consideration ;  **  and  in  cases  free  from  fraud  or  duress 
this  is  true  as  regards  a  conveyance  by  a  wife  in  discharge  of  her 
husband's  debt.*^    As  between  the  debtor  and  his  creditor  a  pre- 

87.  Becker  v.  Fischer,  (Sup.  1897)  N.   Y.   S.    1038.     See   supra,  section 

13  App.   Div.  555,  43  N.  Y.  S.  685.  282,  as  to  the  surrender  of  security 

S8.  Kuhn  V.   Brown,    (Sup.   1874)  aa   a  consideration  generally. 

1  Hun  244,  4  Thomp.  &  C.  29.  43.  Haden    v.    Buddensiclc,     (Sup. 

89.  Storz  V.  Kinzler,    (Sup.   1902)  1875)  67  Barb.  188,  4  Hun  649. 

T3  App.  Div.  372,  77  N.  Y.  S.  64.  48.  See   infra,   section    303,   as    to 

40.  Jaycoz  v.  Trembly,  (Sup.  1899)  forbearance  as  a  consideration. 

42  App.  Div.  416,  59  N.  Y.  S.  245;  44.  Bell     v.     Pfadenhauer,      (Sup. 

Queens     County     Bank    v.     Leavitt,  1903)   89  App.  Div.  279,  85  N.  Y.  S. 

(Sup.  a.  T.   1890)    56  Hun  647,  32  869. 

State  Rep.   339,    10  N.   Y.   S.    194;  4S.  See  supra,  section  234. 

Sistare  v.   Heckscher,    (Sup.   Sp.   T.  46.  Campbell     v.     Morgan,     (Sup. 

1891)    15   N.   Y.   S.   737.     See   also  1893)  68  Hun  490,  52  State  Rep.  648, 

Francis   v.    Ross,    (Com.   PI.    Sp.   T.  22  N.  Y.  S.  1001. 

1859)  17  How.  Pr.  561.  47.  Sistare  v.  Heckscher,  (Sup.  Sp. 

41.  Murphy  v.  Carey,  (Sup.  1895)  T.  1891)  15  N.  Y.  8.  737. 
89  Hun  106,  68  State  Rep.  864.  34 
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existing  debt  is  itself  sufficient,  it  seems,  to  sustain  a  mortgage  on 
either  real  or  personal  property  given  by  the  debtor  to  the  cred- 
itor.** And,  a  fortiori,  where  the  terms  of  the  original  loan  require 
the  borrower  to  give  an  additional  chattel  mortgage  in  case  the 
mortgage  given  at  the  time  proves  insufficient  or  ineffectual,  the 
obligation  thus  incurred  wiU  uphold  a  second  mortgage  given  in 
pursuance  thereof.** 

The  authorities  are  not  in  accord  as  to  whether  a  mortgage  given 
to  secure  the  pre-existing  debt  of  a  third  person  must  be  supported 
by  a  new  and  additional  consideration  other  than  the  pre-existing 
debt.  In  so  far  as  the  personal  liability  of  the  mortgagor  is  con- 
cerned there  must  be  a  new  consideration,  and  the  same  has  been 
held  true  as  to  the  enforcement  of  the  mortgage.**    On  the  other 


48.  Hiscock  v.  Phelps,  (1872)  49 
N.  Y.  97  (recognizing  that  the  mort- 
gage would  be  valid  as  between  the 
parties,  but  holding  that  as  the 
mortgagee  parted  with  no  present 
value  the  mortgage  wa9  subject  to 
an  outstanding  equity  of  third  per- 
sons);  Young  V.  Guy,  (1882)  87  N. 
Y.  457,  affirming  23  Hun  1,  on  prior 
appeal  12  Hun  325;  Barrett  v- 
Weber,  (1890)  125  N.  Y.  18,  34  State 
Rep.  358,  25  N.  E.  1068,  affirming  1 
Silv.  Sup.  Ct.  173,  23  State  Rep.  3, 
6  N.  Y.  S.  434;  New  York  County 
Nat.  Bank  v.  American  Surety  Co., 
(Sup.  1902)  69  App.  Div.  153,  74 
N.  Y.  S.  602,  affirmed  174  N.  Y.  644 
mem.,  67  N.  E.  1086;  Tiffany  v.  War- 
ren, (Sup.  G.  T.  1862)  37  Barb.  571, 
24  How.  Pr.  293  (personal  prop- 
erty); Caryl  v.  Williams,  (Sup.  Sp. 
T.  1873)  7  Lans.  416;  Roberge  v. 
Winne,  (Sup.  1893)  71  Hun  172,  54 
State  Rep.  193,  24  N.  Y.  S.  562.  See 
also  Knapp  v.  McGowan,  (1864)  96 
N.  Y.  75,  86. 

But  in  Coffin  v.  Lockhart,  (1893) 
71  Hun  262,  54  State  Rep.  580,  24 
N.  Y.  S.  1025,  it  is  held  that  when  a 
purchaser  of  real  estate,  subject  to 
an  outstanding  mortgage,  assumes, 
in  the  deed,  the  payment  of  the  mort- 
gage as  part  of  the  purchase  price, 
and  tho  vendor  accepts  that  agree- 
ment as  complete,  without  exacting 
any    security    as    collateral    to    the 


same,  a  bond  and  mortgage  there- 
after executed  by  the  purchaser  to 
the  vendor,  as  an  original  undertak- 
ing, to  secure  the  payment  of  the 
mortgage  already  assumed  by  him, 
without  any  new  or  other  consider- 
ation, will  be  invalid  for  want  of 
consideration,  bo  long  as  the  original 
agreement  to  pay  the  assumed  mort- 
gage remains  in  full  force.  Putnam, 
J.,  however,  dissented  on  the  ground 
that  a  mortgage  given  to  secure  a 
concededly  valid  obligation  existing 
at  the  time  is  supported  by  a  suf- 
ficient consideration. 

The  cases  cited  infra,  thi»  section, 
to  the  proposition  that  no  new  con- 
sideration Is  required  though  the 
mortgage  is  given  by  a  third  person, 
necessarily  support  the  proposition 
that  no  new  consideration  is  required 
when  the  mortgage  is  given  by  the 
debtor. 

4».  Hintksv.  Field,  (Sup.  a.  G.  T. 
1891 )  60  Hun  ff76  mem.,  14  N.  Y.  S. 
247,  37  State  Rep.  724,  affirmed  129 
N.  Y.  033,  635  mem.,  29  N.  E.  1030. 

50.  Van  Campen  v.  Ford,  (Sup.  Q. 
T.  1888)  15  State  Rep.  310  (note  and 
mortgage  given  by  wife  to  secure  her 
husband's  debt).  See  also  Myers  v. 
Grey,  (Sup.  Sp.  T.  1910)  122  N.  Y.  S. 
1079,  affirmed  146  App.  Div.  923,  131 
N.  Y.  S.  1130  mem.;  WUlis  t.  Al- 
bertson,  (Sup.  Sp.  T.  1888)  20  Abb. 
N.  Cas.  263. 
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hand  the  view  has  been  taken  that  a  mortgage  given  to  secure  an 
existing  debt  is  in  its  nature  executed  in  so  far  as  the  right  of  the 
mortgagee  to  have  the  property  subjected  to  the  payment  of  his 
claim  is  concerned,  and,  though  givfen  by  a  third  person,  no  new 
consideration  other  than  the  existing  debt  is  required.**  It  has 
also  been  held  that  an  agreement  by  a  prior  mortgagee  giving  a 
second  mortgage  precedence  over  his  mortgage  is  in  its  nature  an 
executed  agreement  and  when  made  at  the  time  the  second  mort- 
gage is  given  need  not  be  supported  by  any  new  consideration  other 
than  the  existing  debt."  Of  course  the  discharge  of  the  debtor 
from  further  liability,  or  the  extension  of  the  time  of  payment  or 
the  like,  will  constitute  a  sufScient  consideration  for  the  mortgage 
of  a  third  person.'' 

§  295.  Pre-ezistiiig  Debt  as  Basis  for  Protection  as  Purchaser 
for  Value. —  Not  only  is  a  pre-existing  debt  a  sufficient  considera- 
tion for  a  transfer  of  a  chattel  or  a  chose  in  action  as  between  the 
parties,  but  the  discharge  of  such  an  indebtedness  has  been  recog- 
nized, even  prior  to  the  present  Negotiable  Instruments  Law,  as  a 
sufficient  valuable  consideration  to  entitle  a  purchaser  to  protection 
as  a  purchaser  for  value  under  the  law  merchant  as  applied  to 
negotiaible  commercial  paper,"  and  it  has  been  held  that  a  person 
taking  a  conveyance  in  satisfaction  of  a  pre-existing  debt  may  be 
entitled  to  protection  under  the  statutes  affording  protection  to 
purchasers  for  value  and  without  notice  as  against  unrecorded  mort- 
gages and  the  like.*  It  is  held  otherwise,  however,  where  a  mort- 
gage is  taken  as  security  merely  for  a  pre-existing  debt  withopit  any 
new  consideration  or  present  value.**    And  according  to  the  view 

51.  Jackson  V.  Nicol,   (Sup.  1897)  flmed  71  N.  Y.  8.  67,  173  N.  Y.  690 

23  App.  Div.  139,  48  N.  Y.  S.  974.  mem.,  e&  N.  E.  1114. 

Bee  also  Kirtland  v.  Hoole,  (Sup.  Q.  04.  Goodwin  v.  Conklin,  (1881)  86 

T.  1879)   8  Wkly.  Dig.  274;  Havens  N.  Y.  21;   Day  v.   Saunders.    (App. 

V.   Willis,     (Sup.    G.    T.    1883)     17  1867)  3  Keyes  347,  1  Abb.  App.  Dec 

Wldy.  Dig.  372.  495,  37  How.  Pr.  634,  1  Trans.  App. 

a.  Jackson  t.  Nicol,   (Sup.  1897)  362;   Johanneeeen  v.  Mvnroe,    (Sup. 

23  App.  Div.  139,  48  N.  Y.  S.  974,  1895)  84  Hun  694,  66  State  Bep.  142, 

appeal  dismissed  165  N.  Y.  697,  60  32  N.  Y.  S.  863. 

N.  E.  1118.     But  see  Kam  v.  Benja-  55.  Powers  v.   Freeman,    (Sup.  G. 

min,  (Sup.  1896)   10  App.  Div.  419,  T.  1869)  2  Lans.  127. 

42  N.  Y.  S.  99,  affirmed  168  N.  Y.  726  S9.  Hisoock  v.   Phelps,    (1872)    49 

mem.,  53  N.  E,  1126.  N.  Y..97;  Cary  v.  White,  (1873)  &2 

58.  Myers  v.   Grey,    (Sup.   Sp.  T.  N.  Y.  138;  Young  v.  Guy,  (1882)  87 

1910)   122  N.  Y.   1079,  affirmed  146  N.  Y.  467,  affirming  23  Hun  1 ;  Breed 

App.   Div.    923,    131    N.   Y.    S.    1130  v.    National    Bank,    (Sup.    1901)    67 


Birdsall    v.    Wheeler,    (Sup.      App.  Div.  468,  68  N.  Y.  S.  68,  af- 
1901)   62  App.   Div.   625  mem.,  af-      firmed  171  N.  Y.  648  mem.,  63  N.  E. 
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now  prevailing  in  our  state,  a  pre-existing  debt  is  not  sufficient  to 
support  a  conveyance  as  against  prior  equities,  even  when  the 
conveyance  is  accepted  in  absolute  jmyinent  and  satisfaction  of 
the  antecedent  debt." 

Prior  to  the  Negotiable  Instruments  Law  providing  that  "  an 
antecedent  or  pre-existing  debt  constitutes  value, ' '  **  one  who  took 
negotiable  paper  as  security  merely  for  a  pre-existing  debt  was 
not,  according  to  the  rule  prevailing  in  our  state,  entitled  to  pro- 
tection as  a  purchaser  for  value.'*  In  a  number  of  the  cases  in 
the  lower  courts,  decided  soon  after  the  enactment  of  this  law,  the 
courts  refused  to  construe  it  as  modifying  the  earlier  rule,***  and 
in  a  dictum  statement  in  a  case  decided  in  the  Court  of  Appeals  the 
rule  was  considered  as  still  prevailing.*'  In  other  cases,  however, 
this  enactment  is  considered  as  changing  the  rule  so  as  to  conform 
with  that  which  already  prevailed  in  most  jurisdictions,  and  the 
holder  is  held  a  holder  for  value,"  and  that  it  has  such  effect  has 
been  expressly  decided  by  the  Court  of  Appeals  in  a  very  recent 
ease.** 

Rescission  of  Contract 

§  296.  General  Rule. —  An  executory  contract  may  not  only  be 
rescinded  or  put  an  end  to  by  the  mutual  agreement  of  the  parties 


1115;  O'Brien  v.  Fleckenstein,  (Sup. 
1903)  86  App.  Div.  140,  83  N.  Y.  S. 
499. 

W.  Weaver  v.  Barden,  (1872)  49 
N.  Y.  286,  293;  Howells  v.  Hettrick, 
(1899)  160  N.  y.  308,  54  N.  E.  677; 
Orthey  v.  Bogan,  (1919)  226  N.  Y. 
234,  123  N.  E.  487,  reversing  177 
App.  Div.  928,  163  N.  Y.  S.  1126 
mem. 

68.  See  Negotiable  Instruments 
Law,  §  51;  37  McKinney's  ConsoL 
Law,  p.  45. 

59.  Coddington  v.  Bay,  (Ct.  Err. 
1822)  20  Johns.  637;  Leslie  v.  Bas- 
sett,  (1892)  129  N.  Y.  523,  42  State 
Rep.  358,  29  N.  E.  834;  Fislier  v. 
Sharpe,  (Com.  PI.  1874)  5  Daly  214. 

60.  Sutherland  v.  Mead,  (Sop.  1903) 
80  App.  Div.  103,  80  N.  Y.  S.  504; 
Roseman  ▼.  Mahoney,  (Sup.  1903)  86 
App.  Div.  377,  83  N.  Y.  S.  749; 
Hover  v.  Magley,  (Sup.  Sp.  T.  1905) 
48  Misc.  430,  96  N.  Y.  S.  925;  Oanse- 
voort  Bank  v.  Gilday,  (City  Ct.  Tr. 
T.  1907)   59  Misc.  107,  104  N.  Y.  8. 


271;  National  Bank  v.  Foley,  (6up. 
Tr.  T.  1907)  54  Misc.  126,  103  N.  Y. 
S.  863;  Harris  v.  Fowler,  (Sup.  App. 
T.  190»)  59  Miac.  523,  110  N.  Y.  8. 
987;  Framingham  Trust  Co.  v.  Vil- 
lard,  (Sup.  Sp.  T.  1911)  74  Misc.  204, 
133  N.  Y.  8.  823. 

61.  Bank  of  America  v.  Waydell, 
(1907)  IW  N.  Y.  115,  120,  79  N.  E. 
857. 

<8.  King  V.  Bowling-Oreen  Trust 
Co.,  (Sup.  1911)  145  App.  Div.  398, 
M9  N.  Y.  8.  977;  Brewster  v.  Shra- 
der,  (Sup.  Sp.  T.  1899)  26  Misc.  480, 
57  N.  Y.  S.  606;  Rosenwald  v.  Gold- 
stein, (City  Ct.  G.  T.  1899)  27  Misc. 
827,  57  N.  Y.  8.  224;  Maurice  v. 
Fowler,  (Sup.  App.  T.  1912)  78  Misc. 
397,  1-38  N.  Y.  8.  425;  Broderrck, 
etc.,  Rope  Co.  v.  M«Grath,  (fiup. 
App.  T.  1913)  81  Miac.  199,  142  N. 
Y.  S.  4i97.  ■See  also  A.  E.  Mcbee  Co. 
V.  Shoemaker,  (Sup.  1916)  174  App. 
Div.  291,  160  N.  Y.<S.  251. 

63.  Kelso  V.  Ellis,  (1918)  224  N. 
Y.  628,  121  N.  E.  364,  reversing  171 
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without  other  consideration,*^  but  its  rescission  or  modification  may 
itaelf  constitute  a  consideration  for  a  new  contract.**  The  rescind- 
ing of  a  contract  containing  mutual  stipulations  is  a  release  hj 
each  party  to  the  other.  The  release  of  one  is  the  consideration  for 
the  release  of  the  other,  and  the  mutual  releases  form  the  consider- 
ation for  the  new  promise  and  are  sufficient  to  give  it  full  effect.** 
And  where  a  contract  after  reciting  certain  promises  by  the 
defendant  concluded  by  stating  that  a  certain  prior^  agreement 
between  the  parties  was  annulled,  this  was  held  to  imply  that  the 
annulment  of  the  prior  agreement  was  the  consideration  for  the 
defendant's  promises.*^  The  rescission  of  or  the  relinquishment  of 
rights  under  a  prior  contract  may  also  constitute  a  sufficient  con- 
sideration for  a  promise  by  a  third  person ;  **  and  in  such  a  case, 
where  the  object  of  the  promisor  is  to  enable  him  to  obtain  a  con- 
tract with  the  other  party  to  the  prior  contract,  the  latter  refusing 
to  enter  into  a  contract  with  the  promisor  so  long  as  the  contract 
with  the  promisee  was  unrescinded,  it  has  been  held  inunaterial 
that  the  prior  contract  may  not  have  been  enforceable  by  the 
promisee  against  the  other  party.*'  Where  the  property  brought 
into  a  partnership  by  one  member  is  subject  to  the  lien  of  a  mort- 
gage, the  surrender  by  the  creditor  of  his  lien  is  a  sufficient  con- 
sideration for  a  promise  by  the  firm  to  pay  the  indebtedness  secured 


App.  Diy.  »12  mem.,  156  N.  Y.  S. 
1117. 

44.  Van  Dam  v.  Taftscott,  (Sup. 
1«M)  40  App.  Div.  36,  57  N.  Y.  8. 
634;  Tannenbaum  t.  Joseph!,  (Sup. 
1904)  93  App.  Div.  341,  87  N.  Y.  8. 
839.  The  resciseion  of  contracts  is 
more  fully  discussed  later. 

U.  Marie  v.  Garrison,  ( 1880)  83 
N.  Y.  14;  Wile  v.  Wilson,  (1883)  93 
N.  Y.  295;  Erie  County  Sav.  Bank  v. 
Coit,  (1887)  104  N.  Y.  532,  5  State 
Hep.  790,  11  N.  E.  54,  26  Wkly.  Dig. 
17;  Or^on  Pac.  R.  Co.  v.  Forrest, 
(1891)  laS  N.  Y.  93,  38  State  Rep. 
837,  28  K.  E.  137,  affirming  32  State 
Rep.  178,  11  K.  Y.  S.  8;  Triangle 
Waist  Co.  V.  Todd,  (1918)  223  N.  Y. 
27,  119  H.  E.  85,  reversing  on  other 
grounds  1«8  App.  Div.  «9«,  154  N.  Y. 
S.  642;  Colvin  v.  Post  Mortg.,  etc., 
Co.,  226  N.  Y.  510,  122  N.  E.  454, 
reversing  on  other  grounds  173  App. 
Div.  85,  15«  K.  Y.  S.  361 ;  Wood  v. 
Kaight,  (Sop.  1608)  35  App.  Div.  21, 


54  N.  Y.  S.  466;  H.  G.  Vogel  Co.  v. 
Wolff,  (Sup.  1913)  156  App.  Div. 
584,  14a  N.  Y.  S.  756.  affirmed  20» 
N.  Y.  5«8  mem.,  103  K.  B.  1124;  King 
V.  Broadhurst,  (Sup.  1914)  164  App. 
Div.  689,  150  N.  Y.  S.  376;  McLeod 
V.  Hunter,  (Sup.  Tr.  T.  189fl)  29 
Misc.  558,  61  N.  Y.  S.  73,  affirmed 
4fl  App.  Div.  131,  «3  N.  Y.  S.  163; 
J.  J.  Littel,  etc.,  Co.  v.  Madison 
Paper  Stock  Co.,  ( Sup.  App.  T.  1918) 
169  N.  Y.  8.  104.  See  also  Lattimore 
V.  Harsen,  (Sup.  1817)  14  Johns. 
330;  Hoar  v.  Clute,  (Sup.  1818)  16 
Johns.  204. 

•6.  Oregon  Pac.  R  Co.  v.  Forrest, 
(1891)  128  N.  Y.  83,  91,  38  State 
Rep.  837,  28  N.  E.  137. 

67.  Wood  v.  Ejiight,  (Sup.  Mfl8) 
35  App.  Div.  21,  54  N.  Y.  S.  466. 

68.  Wile  V.  Wilson,  (1883)  93 
N.  Y.  265. 

69.  Wile  V.  Wilson,  (1883)  93  N. 
Y.  266. 
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by  the  mortgage."*  Even  though  a  purchaser  of  land  in  possession 
may  have  been  in  default  in  his  payments,  his  surrender  of  pos- 
session and  all  rights  under  the  contract  is  a  sufficient  consideration 
for  a  promise  by  the  vendor  to  pay  therefor J^ 

§  297.  Limitation  of  Bule. —  If  the  contract  surrendered  is  itself 
invalid  for  want  of  consideration  its  sxirrender-  can  form  no  con- 
sideration for  a  new  promise  between  the  parties,^*  and  though 
there  are  authorities  in  other  jurisdictions  to  the  contrary,  this 
has  been  held  true  as  regards  the  rescission-  of  a  verbal  contract 
unenforceable  by  reason  of  the  statute  of  frauds."  Thus  where 
the  defendant  entered  into  a  verbal  contract  for  the  sale  of  his 
standing  timber,  and  to  obtain  a  rescission  of  the  contract  agreed 
to  pay  the  purchaser  a  certain  sum,  his  promise  was  held  to  be 
unenforceable  for  want  of  a  sufficient  consideration.'*  It  is  also 
held  that  a  verbal  contract  of  hiring,  not  to  be  performed  within 
a  year,  and  therefore  unenforceable  under  the  statute,  cannot  be 
made  the  basis  of  a  contract  to  pay  a  sum  of  money  by  way  of 
liquidating  or  satisfying  any  supposed  liability,  on  the  part  of  the 
employer,  existing  under  it."^  Where  a  contract  of  ranployment 
has  been  terminated  by  the  physical  inability  of  the  servant  to 
render  future  services,  the  promise  of  the  employer  to  pay  to  the 
servant  the  wages  agreed  on  during  the  balance  of  the  original 
term  of  employment  must  be  supported  by  some  new  considera- 
tion ;  and  it  has  been  held  that  as  the  servant  has  no  employment 
to  resign,  his  resignation  would  not  constitute  a  sufficient  con- 
sideration for  the  promise." 

Forbearance  to  Exercise  or  Relinquishment  of  Right 

§  298.  Oeneral  Rule. —  As  a  general  rule  the  forbearance  to 
assert  or  exercise  a  legal  right  is  a  sufficient  consideration,"  and 

70.  Rust  T.  Hauselt,  (Super.  Ct.  7S.  GuiAllich  v.  Hensler,  (.Sup.  O. 
1«80)  46  Super.  Ct.  22.  T.  1886)  23  Wkly.  Dig.  145. 

71.  Stebbins  v.  Breese,  (Sup.  G.  T.  76.  Prior  v,  Flagler,  (Com.  PI.  G. 
1884)    19  Wkly.  Dig.  261.  T.  1895)   13  Misc.  115,  68  State  Rep. 

7a.  Marie  v.  Garrison,    (1880)    83  199,   34  N.   Y.   S.    152,  affimung    10 

N.  Y.  14;  Van  Allen  v.  Jones,  (Super.  .Misc.  496,  63  SUte  Rep.  622,  31  N. 

Ot.  18i63)  23  Super.  Ct.  369.  Y.  S.  103,  which  however  was  decided 

73.  Silvernail  v.  Cole,   (Sup.  G.  T.  on  other  grounds. 

1852)     12    Barb.    «85;    Gundlich    v.  77.  Hamer  v.  Sidway,    (18»1)    124 

Hensler,  (Sup.  G.  T.  1886)  23  Wkly.  N.  Y.  538,  36  SUte  Rep.  888,  27  N. 

Dig.  145.  E.  2,'>6;  Rogers  v.  Wiley,   (1892)   131 

74.  Silvernail  v.  Cole,  (Sup.  G.  T.  N.  Y.  527,  43  State  Rep.  918,  30  N. 
1852)  12  Barb.  686.  E.   582;    German-American   Bank  ▼, 
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it  is  not  necessary  to  show  that  such  forbearance  operated  as  a 
benefit  to  the  promisor  or  a  detriment  to  the  promisee.'''  Thus  for- 
bearance by  the  banking  department  to  close  an  insolvent  bank  is 
a  sufficient  consideration  for  a  promise  to  make  good  the  capital 
of  the  bankJ'  And  it  is  held  that  a  promise  by  an  uncle  to  pay  to 
his  nephew  five  thousand  dollars  in  consideration  of  his  refraining 
from  drinking  liquor,  using  tobacco,  swearing,  and  playing  cards 
or  billiards  for  money,  until  he  should  become  twenty-one  yeara 
of  age,  is  supported  by  a  sufficient  consideration."*   The  relinquish- 


Schwinger,  (Sup.  1902)  75  App.  Div. 
3»3,  78  N.  Y.  S.  38,  affirmed  176  N. 
Y.  5d»  mem.,  70  N.  E.  1O»0;  Street 
V.  Gait.  (Sup.  1910)  136  App.  Div. 
724,  121  N.  Y.  S.  514,  affirmed  202 
N.  Y.  575  mem.,  96  N.  E.  1132; 
Alden  ▼.  Wright,  (Sup.  1916)  175 
App.  Div.  692,  162  N.  Y.  S.  668; 
Clyde  V.  Wood,  (Sup.  1919)  189 
App.  Div.  737,  179  N.  Y.  S.  262 
(forbearance  to  exercise  right  to  ter- 
minate contract) ;  Babcock  v.  Chase, 
(8np.  1895)  92  Hun  264,  3  N.  Y. 
Aonot.  Cu.  25,  72  State  Rep.  401, 
3«  N.  Y.  S.  879;  Siddes  v.  Herold, 
(Com.  PI.  Tr.  T.  1895)  11  Misc.  583, 
86  State  Rep.  337,  32  N.  Y.  S  1083; 
Kley  V.  Higgine,  (Sup.  Sp.  T.  1900) 
33  Misc.  367,  68  N.  Y.  8.  453,  re- 
versed on  other  grounds  59  App.  Div. 
581,  60  N.  Y.  8.  826;  Lockwood  v. 
Title  Ins.  Co.,  (Sup.  Sp.  T.  1911)  73 
Misc.  296,  130  N.  Y.  S.  824;  Delisi  v. 
Firarrotta,  (Sup.  App.  T.  1912)  76 
Misc.  488,  136  N.  Y.  S.  653;  Knit 
Goods  Exch.  v.  Eresoff,  (Sup.  App. 
T.  Itil8)  102  Misc.  156,  168  N.  Y.  S. 
634;  Frost  Veneer  Seating  Co.  v.  At- 
bntic   Cabinet   Co.,    (Sup.    App.    T. 

1919)  174  N.  Y.  S.  15  (forbearance 
to  expose  discharge  of  receiver) ; 
Ijemont  v.  Schindelar,  (Sup.  App.  T. 

1920)  181  N.  Y.  S.  765;  Orguerre  v. 
Lnlipg,  (Com.  PI.  L857)  1  Hilt.  383; 
Livingston  v.  Painter,  (Sup.  G.  T. 
186.5)  43  Barb.  270,  19  Abb.  Pr.  28, 
28  Eaw.  Pr.  617  (forbearance  to  ex- 
ercise option  to  call  principal  of 
mortgage  debt). 

In  Street  v.  Gait,  (Sup.  1910)  136 
.A^p.  Div.  724,  lai  N.  Y.  S.  614, 
iHirmed  202  K.  Y.  575  mem.,  96  N.  E. 


1132,  it  appeared  that  the  plaintiff 
faaad  purchased  from  the  defendant,  a 
manufacturer,  certain  goods  which  he 
had  resold  to  a  third  person,  who 
obj^ted  to  accepting  them  because 
they  were  not  as  represented,  anless 
*  reduction  was  made  in  the  price. 
The  defendant  on  being  notified  of 
such  fact  promised  the  plaintiff  that 
il  he  would  not  aocede  to  the  third 
person's  demand  and  would  require 
the  latter  either  to  reject  or  accept 
the  goods,  the  defendant  would  in- 
demnify him  against  any  loss  which 
he  might  suffer.  In  consequence  of 
this  promise  the  plaintiff  permitted 
the  third  person  to  reject  the  goods, 
returned  the  price  which  had  been 
paid  and  was  forced  to  resell  at  a 
loss.  It  was  held  that  though  the 
defendant  waa  luider  no  liability  to 
the  plaintiff  on  account  of  the  orig- 
inal taXe  to  him,  his  promise  to 
indemnify  the  plaintiff  against  loss 
from  the  third  person's  rejection  of 
the  goods  was  supported  by  a  suf- 
ficient consideration,  namely,  the  re- 
fraining of  the  plaintiff  from  aseert- 
ing  his  legal  right  under  the  con- 
tract of  sale  to  the  third  person  and 
consenting  that  such  contract  might 
be  canceled. 

78.  Earner  v.  Sidway,  (1891)  124 
N.  Y.  538,  36  State  Rep.  888,  27  N. 
E.  256. 

79.  Sickles  v.  Herold,  (Super.  Ct. 
G.  T.  1895)  11  Mi^.  683,  66  State 
Rep.  337,  32  N.  Y.  S.  1083. 

80.  Hamer  v  Sidway,  (1891)  124 
N.  Y.  638,  36  State  Rep.  888,  27  N. 
E.  256.  The  court  in  this  case  re- 
fers to  several  cases  in  other  juris-' 
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ment  by  a  debtor  of  his  right  to  take  advantage  of  the  bankruptcy 
laws  may  constitute  a  consideration  moving  from  him.**  Where 
two  persons  are  desirous  of  purchasing  the  same  property  from  a 
third  person  at  a  private  sale,  refraining  by  one  from  attempting 
to  make  the  purchase  is  a  good  consideration  for  the  promise  of* 
the  other  to  recompense  him."  So  the  refraining  or  agreeing  to 
refrain  from  engaging  in  a  particular  business  may  be  a  considers^ 
tion  for  a  promise  to  make  compensation  therefor.**  And  it  is  held 
that  a  husband's  refraining  from  a  course  of  conduct,  such  as  the 
taking  of  a  position  or  following  a  particular  calling,  of  which  his 
wife  does  not  approve,  is  a  sufficient  consideration  for'  a  promise 
by  her  to  pay  him  a  certain  sum  of  money.**  A  parent  has  the 
right  to  decide  what  name  shall  be  given  his  infant  child,  and  his 
forbearing  to  exercise  this  right  and  giving  to  his  child  the  name 
which  another  person  desires  that  it  shall  bear  are  held  a  sufficient 
consideration  for  a  promise  by  such  other  person.  And  the  same 
is  true  where  at  the  request  of  the  promisor  the  parent  consents  to 
change  the  name  theretofore  given  to  his  child  of  tender  years.* 
Also  the  surrender  by  a  parent  of  the  care  and  custody  of  his  child 
is  sufficient  consideration  for  a  promise  made  for  the  benefit  of  the 
child.**  Forbearance  on  the  part  of  a  witness  to  exercise  his  right 
to  refuse  to  give  self-incriminating  testimony  may  be  a  sufficient 
consideration  for  a  promise  made  to  him  by  the  party  desirous  of 
obtaining  his  testimony.*'  Where  the  consent  of  a  stockholder  is 
deemed  necessary  to  a  sale  of  the  property  of  the  corporation,  his 

dictions  in  which  a,  similar  view  is  84.  Werner  v.  Werner,  (Sup.  1915) 

taken.  169  App.  Div.  9,  164  N.  Y.  S.  570 

81.  Knit  Goods   Exch.   t.  Kresoff,  (refraining  from  re-entering  the  po- 
(Sup.  App.  T.  1918)    102  Misc.  15«,  lice  force). 

168  N.  Y.  S.  «34.  85.  Babcock  v.  Chase,  (Sup.  1895) 

82.  MoCallum  v.   Grossman,    (Ma-  92  Hun  204,  3  N.  Y.  Annot.  Cas.  25, 
rine  Ct.  1882)   1  City  Ct.  423.  72  State  Rep.  401,  36  N.  Y.  S.  879, 

83.  Wood  r.  Whitehead  Bros.  Co.,  wherein  the  promise  involved  was 
(1001)  165  N.  Y.  545,  59  N.  E.  357,  one  by  a  grandfather  to  leave  the 
affirming  37  App.  Div.  625  mem.,  54  child  a  certain  amount  in  his  will. 
N-  Y.  S.  1119;  Rague  v.  New  York  86.  Middleworth  v.  Ordway,  (1008) 
Evening  Journal  Fdi>.  Co.,  (Sup.  191  N.  Y.  404,  84  N.  E.  291,  affirm- 
1914)  164  App.  Div.  126,  149  N.  Y.  ing  117  App.  Div.  913  mem.,  102  If. 
S.  068.  Y.  S.  1143,  which  affirmed  49  Misc 

If    the    agreement   as   a   whole   is  74,  98  N.  Y.  S.  10,  18  N.  Y.  Annot. 

illegal  as  an   unlawful   restraint  of  Cas.   lOZ. 

trade  this  will  preclude  either  party  87.  Nickelson    v.    Wilson,    (1875) 

from  enforcing  it.    See  infra,  section  60  N.  Y.  362. 
543  et   seq.   as  to  contracts   in   re- 
straint of  trade. 
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consent  thereto  may  be  a  sufficient  consideration  for  the  promise 
of  another,  who  is  interested  in  effecting  the  sale  so  as  to  enable 
him  to  apply  the  proceeds  to  the  satisfaction  of  corporate  debts 
for  which  he  is  liable  as  surety,  to  pay  an  indebtedness  of  the  cor- 
poration to  such  stockholder,  as  by  giving  such  consent  the  stock- 
holder relinquished  his  right  to  follow  the  assets  for  the  satisfaction 
of  his  claim  and  enabled  such  third  person  to  have  the  proceeds 
applied  in  satisfaction  of  the  corporate  debts  for  which  be  was 
also  liable.*^.  So  a  relinquishment  by  a  stockholder  of  his  right  to 
contest  the  foreclosure  of  a  mortgage  on  the  corporate  property 
may  constitute  a  consideration  for  a  promise  to  him.**  A  seller 
has  the  right  to  demand  that  the  buyer  accept  delivery  at  the 
appointed  day,  and  if  the  contract  is  executory,  the  risk  of  loss  is 
on  the  seller  until  delivery.  A  delay  in  delivery  may  therefore 
result  to  his  injury,  and  his  deferring  delivery,  at  the  request  of 
the  buyer,  is  a  sufficient  consideration  for  a  promise  by  the  buyer 
to  be  responsible  for  any  expenses  or  loss  resulting  from  the  delay.*** 
Where  notes  or  other  evidences  of  indebtedness  have  been  deposited 
with  a  bank  for  collection,  forbearance  by  the  depositor  to  exercise 
his  right  to  withdraw  the  notes,  etc.,  may  be  a  sufficient  consider- 
ation for  a  promise  by  a  third  person  to  answer  for  any  indebted- 
ness of  the  bank  to  the  depositor  by  reason  of  its  receiving  payment 
of  such  notes."  The  waiver  or  relinquishment  by  a  person,  against 
whom  a  judgment  has  been  rendered,  of  his  right  of  appeal  or  his 
consent  to  the  dismissal  of  an  appeal  taken  by  him  is  a  sufficient 
oonnderation  for  a  promise  made  to  him.'^  If  a  creditor  claims  in 
good  faith  that  a  transfer  by  his  debtor  is  in  fraud  of  creditors, 
and  threatens  suit  to  set  aside  the  transfer,  the  relinquishment  of 
his  right  to  sue  is  a  sufficient  consideration  for  the  promise  of  the 
transferee  to  pay  the  creditor  the  amount  of  his  claim.**  Under 
our  statute,  which  provides  that  the  holder  of  a  pawn  ticket  shall 

88.  L«mkin  t.  Palmer,  (1900)   164  92.  Eley  v.  Higgins,   (Sop.  Sp.  T. 

N.  Y.  201,  58  N.  E.  125,  affirming  24  1900)   33  Misc.  3*7,  68  N.  Y.  S.  453, 

Afp.  Div.  2S6,  46  N.  Y.  S.  427.  affirmed  as  to  this  but  reversed  on 

88.  Marie  v.  Garrison,    (1880)    83  other  grounds  69  App.  Div.  581,  09 

N.  Y.  14,  reversing  45  Super.  Ot.  157;  N.  Y.  S.  826. 

Marie  V.  Garrison,  (Super.  Ct.  1983)  93.  Richfield    Springs    First    Nat. 

13  AM).  N.  Cas.  210.  Bank    v.    Keller,    (Sup.    1908)     127 

90.  Dunn  v.   Robins,    (Snp.  G.  T.  App.  Div.  436,  111  N.  Y.  S.  729.    See 

1892)  48  State  Rep.  45,  20  N.  Y.  8.  also  Mechanics'  Nat.  Bank  v.  Jones, 

341.  (Sup.    1902)    76   App.   Div.   534,  78 

•1.  Mechanics',  etc..  Bank  v.  Wix-  N.  Y.  S.  800,  affirmed  176  N.  Y.  618 

son,    (1670)  42  N.  Y.  438,  affirming  mem-,  97  N.  £.  1086. 
46  Bwrk  218. 
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be  presumed  to  be  the  person  entitled  to  redeem  the  pledge  and 
that  the  pawnbroker  sh^  deliver  the  pledge  to  the  person  present- 
ing the  ticket,"  a  pledgor  by  delivering  the  ticket  to  a  third  person 
changes  his  position  as  to  his  own  right  to  redeem,  and  consequently 
such  delivery  is  a  sufficient  consideration  for  such  third  i>er8on's 
promise  to  redeem.'*  Extending  the  time  for  the  performance  of 
a  contract,  such  as  a  building  contract  or  the  like,  may  constitute 
a  consideration  for  a  change  in  regard  to  the  compensation  to  be 
paid  for  the  work.**  The  appointment  by  a  manufacturer  of  a 
person  as  his  exclusive  agent  for  the  sale  of  his  product  in  a  cer- 
tain locality  precludes  him  from  making  any  other  provision  for 
its  sale,  and  furnishes  a  sufficient  consideration  for  a  promise  by 
the  agent,  such  as  a  promise  to  purchase  a  certain  quantity  of  the 
product.*^  It  has  been  said  that  an  agreement  between  stockholders 
that  none  of  them  shall  sell  their  stock  xmless  a  sale  of  all  their 
combined  stock  is  made,  is  wanting  in  consideration.** 

§  299.  Refraining  from  Bidding  at  AuctUa  Sale/— The  view 
has  been  taken,  where  property  is  sold  at  auction  or  a  contract  let 
on  e(nnpetitive  bidding,  that  the  agreement  of  one  person  to  refrain 
from  bidding  is  not  a  sufficient  consideration  for  the  agreement 
of  the  other  party  to  give  the  former  an  interest  in  the  property 
or  contract  in  case  he  should  be  the  successful  bidder.**  According 
to  the  better  view,  however,  though  the  agreement  between  the 
parties  may  be  illegal  as  against  public  policy,  and  for  this  reason 
unenforceable,  it  is  not  without  consideration,  as  the  refraining 
from  bidding  may  not  only  be  a  detriment  to  the  promisee  but 
also  a  benefit  to  the  promisor ; '  and  it  is  on  the  ground  of  public 
policy  alone  that  such  agreements  are  usually  declared  unenforce- 
able.*   And  it  has  been  expressly  held,  in  case  of  a  foreclosure 

94.  General   Business   Law,   $    44;  99.  Doolin   t.   Ward,    (Sup.    1610) 

19  McKinney's  Cons.  Laws,  p.  52.  0  Johns.  194;  Wilber  t.  How,  (6ap. 

05.  Stone  v.  Demarest.  (Sup.  App.  1811)  8  Johns.  444. 

T    1?1C)   95  Misc.  543,  159  N.  Y.  S.  ^-  Hopkins  v.  Erfsign,   (1890)    122 

goo.  N.  Y.  144,  153,  33  State  R»p.  299,  25 

ae   n    n    T^«„oi   «    w«i(»     /«.,«  ^-  ^-  ^06;  Rauch  V.  Donovan,  (Sm. 

19  •)  '^56%p°''Di."5«rui  ri:  r  > 'f  ^^  s'l^^-  »•>  \i!: 

iu.j  .  .  ft.  11^4.  jjjjjgg    ^    •Oaswell,    (Sup.    1802)     3 

97.  Standard  Fashion  Co.  v.  Os-  Johns.  Cas.  29;  Thon^son  v.  Davies, 
trom,  (Sup.  1897)  16  App.  Div.  220,  (s„p  1926)  13  Johns.  112;  Myers  v. 
78  State  Rep.  666,  44  N.  Y.  S.  ««6.  Dorman,    (Sup.   1884)    34  Hun   115, 

98.  Tompkins    v.    Sheehan,     (Suip.  119. 

1804)  82  Hun  34i5,  63  State  Rep.  544,  8.  See  infra,  section  513  et  seq.  as 

31  N.  Y.  S.  225.  to  legality  of  contracU  entered  into 
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sale  under  a  first  mortgage,  that  the  abandonment  hj  a  second 
mortgagee  of  his  right  to  bid  is  a  sufficient  consideration  for  the 
promise  of  one  holding  a  later  mortgage  to  paj  the  claim  of  the 
second  mortgagee  if  he  should  become  the  purchaser.  "  The 
plaintiff,"  says  Seabury,  J.,  "  certainly  had  a  right  to  bid  at  the 
public  sale,  and  his  abandonment  of  this  legal  right  was  a  sufficient 
consideration  for  the  promise  of  the  defendants.  .  .  .  The  only 
question  which  requires  discussion  is,  whether  or  not  the  considera- 
tion for  the  contract  was  legal  or  illegal."* 

§  300.  Forbearance  to  Contest  WilL— The  forbearance  of  an 
heir  or  distributee  to  exercise  his  legal  right  to  contest  the  will  of 
his  ancestor  is  universally  recognized  as  a  legal  consideration  for 
a  promise  by  another,*  irrespective  of  whether  the  promisor  is  bme- 
flted  by  such  forbearance  or  not.'  The  same  is  true  as  to  the  for- 
bearance of  one  who  would  take  under  an  earlier  will  to  contest 
a  later  will.*  It  is  immaterial  whether  the  person  forbearing  to 
contest  the  will  would  have  succeeded  in  the  litigation.  It  is  suffi- 
cient that  he  yields  to  his  adversary  the  right  he  possessed  to  con- 
test the  wilL  If  he  does  this  the  compromise  itself  proves  prima 
facie  an  acknowledgment  by  the  promisor  that  there  was  color  of 
right  for  his  contest.^  In  order  that  the  refraining  from  contesting 
the  will  of  the  promisee's  ancestor  may  constitute  a  consideration, 
it  has  been  held  that  it  must  be  made  to  appear  that  there  was  a 
possibility  of  injury  to  the  promisee  from  his  so  doing;  and  that 
if  he  would  take  under  the  will  the  same  benefit  he  would  as  heir 

to  chill  the  biddinge  at  auctions  and  Clark  v.  Lyons,   (Sup.  Sp.  T.  1902) 

other  public  sales,  etc.  38  Misc.  516,  77  N.  Y.  S.  9Q7,  modi- 

S.  Delisi  t.  Ficarrotta,  (Sup.  App.  fled  on  other  grounds  70  App.  Div. 

T.  1912)  76  Misc.  488,  136  N.  Y.  S.  622,   79   N.   Y.    S.    1129;    Friese   v. 

633,    applying    Earner    t.     Sidiway,  Hoefler,    (City   Ct.   0.   T.    1902)    38 

(1891)  124  N.  Y.  838,  36  State  Sep.  Misc.  814,  78  N.  Y.  S.  1116;  Bowden 

886,  27  N.  E.  266^  t.    Owen,    (Sup.   Tr.   T.    1918)    103 

4.  St.    Mark's    Church    y.    Teed,  Misc.  66,  171  K  Y.  S.  778;  Jones  ▼. 

O890)   120  N.  Y.  683,  31  State  Rep.  Jenner,   (Sup.  O.  T.  1889)    14  State 

908,  24  N.  E.  1014,  affirming  44  Hun  Rep.  376. 

349,  8  State  Rep.  841 ;  Moss  v.  Cohen,  5.  St.     Mark's    Church    v.    Teed, 

(1890)    158  N.  Y.  240,  53  N.  E.  fT;  (1890)   120  N.  Y.  683,  31  State  Rep. 

Schoonmaker   t.    Gray,    (1913)    208  908,  24  N.  E.  1014,  affirming  44  Hun 

N.  Y.  209,  101  K.  E.  886,  10  Mills  349,  9  State  Rep.  841. 

548,    reversing    148    App.    Div.    908  6.  Lawrence    v.    Cammeyer,    (Sup. 

mem..  132  N.  Y.  S.  1145;  Palmer  v.  1904)  96  App.  Div.  633.  89  N.  Y.  S. 

North,   (Sup.  G.  T.   1861)    35  Barb.  220. 

282;  Seaman  t.  Seaman,  (Sup.  1834)  7.  Seaman  v.  Seaman,  (Sup.  1934) 

12  Wend.   381;  Bedell  v.  Bedell,  (Sup.  12  Wend.  381. 
1875)  3  Hun  680,  6  Thmnp.  ft  C.  324; 
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or  distributee,  then  his  refraining  from  contesting  the  will  cannot 
operate  to  his  prejudice  and  is  not  a  sufficient  consideratioii  for  a 
promise,  though  the  latter  may  be  interested  in  the  probating  of 
the  will,  to  pay  him  therefor.'  Agreements  of  this  character  are 
not  against  public  policy.  The  promisee  having  a  perfect  right  to 
contest  the  will  or  not,  his  agreement  not  to  contest  is  considered 
as  any  other  agreement  for  the  settlement  of  a  disputed  claim.* 

§  301.  Forbearaace  to  fiiforoe  Claim  Generally. —  Forbearance 
to  enforce  payment  of  an  indebtedness  or  claim  presently  payable 
and  enforceable  by  action  may  operate  not  only  as  a  detriment  to 
the  creditor  but  as  a  benefit  to  the  debtor,  and  may  cMistitute  a 
sufficient  consideration  for  a  promise  by  the  debtor.^**  And  the 
agreement  of  a  creditor  to  forbear  enforcing  the  debt  until  after 
the  death  of  the  debtor  is  a  sufficient  consideration  for  the  debtor's 
promise  that  the  debt  will  be  paid  after  his  death  so  as  to  enable 
an  action  to  be  brought  thereon,  though  but  for  such  promise  the 
debt  would  have  been  barred  by  the  statute  of  limitations."  And 
in  such  a  case  it  is  immaterial  that  there  was  no  consideration  for 
the  creditor's  agreement  to  forbear  and  he  could  have  enforced 
the  original  debt  at  any  time  during  the  debtor's  life,  where  in 
fact,  in  reliance  on  the  debtor's  promise,  he  did  forbear  until  after 
the  debtor's  death.*'  So  forbearance  to  enforce  a  claim  is  undoubt- 
edly a  sufficient  consideration,  if  one  is  necessary,  to  supiwrt  an 
assignment  as  collateral  security.**    Extension  of  the  time  for  the 


8.  Seaman  t.  Seaman,  (Sup.  1834) 
12  Wend.  381. 

9.  Seaman  v.  Seaman,  (Sup.  1894) 
12  Wend.  381 ;  Schoonmaker  v.  Gray, 
(1913)  208  N.  T.  209,  101  N.  E.  88«, 
10  Mills  548,  reversing  148  App.Civ. 
908  mem.,  132  N.  Y.  S.  1146. 

10.  Jaycox  v.  Trembly,  (Sup.  1899) 
42  App.  Div.  416,  59  N.  Y.  S.  245; 
Jeroms  v.  Jeroms,  (Sup.  1853)  18 
Barb.  24;  McCammon  v.  Shantz, 
(Sup.  Sp.  T.  1899)  26  Misc.  476,  57 
N.  Y.  S.  515;  Van  Buren  v.  Wensley, 
(Sup.  Sp.  T.  1918)  102  Misc.  248, 
1«9  N.  Y.  S.  789;  Lehigh  Valley  R. 
Co.  V.  Auburn  Constr.  Co.,  (55up.  Sp. 
T.  1910)  3  Bradf.  326,  note,  affirmed 
142  App.  Div.  928  mem.,  126  N.  Y.  S. 
1136.  whivh  is  affirmed  207  N.  Y. 
721  mem.,  101  N.  E.  1109. 

11.  Hobart  v.  Verrault,  (Sup.  1902) 


74  App.  Div.  444,  77  N.  Y.  8.  483. 
See  also  Tebo  v.  Robinaon,  (1885)  40 
N.  Y.  27,  2  N.  E.  383,  8  Civ.  Pro. 
141;  Rowe  v.  Thompson,  (Com.  PL 
Gen.  T.  1863)   16  Abb.  Pr.  377. 

IS.  Hobart  v.  Verrault,  (Sup. 
1902)  74  App.  Div.  444,  77  N.  Y.  8. 
483.  In  ihiB  case  Hatch,  J.,  said: 
"As  the  agreement  in  the  present 
case  was  acted  upon  by  the  p*yee, 
and  the  inte8tat«  had  the  benefits 
arising  therefrom,  rt  would  aeem 
that  in  principle  she  oxight  to  be 
bound  according  to  the  terms  of  her 
engagement,  and  having  received  the 
benefit,  as  ccmtemplated  by  the  par- 
ties, when  the  agreement  ot  exten- 
sion was  made,  her  representative 
ought  now  to  be  precluded  from 
availing  himself  of  the  plea  of  th« 
statute  of  limitations." 

13.  Dill,  etc.,  Co.  v.  Morison.  (Sup. 
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payment  of  a  pre-existing  debt  may  be  such  a  consideration  as  will 
entitle  the  creditor  to  protection  as  a  purchaser  for  value  both 
under  the  law  merchant  as  applied  to  negotiable  commercial  paper ,'* 
and  as  to  the  protection  given  a  purchaser  for  value  as  against 
secret  equities  and  unrecorded  mortgages." 

§  302.  Befraining  from  Suing  on  Unenforceable  Claim;  Com- 
promise. —  Though  a  person  may  in  a  sense  have  the  legal  right  to 
bring  an  action  on  a  totally  unfounded  claim,  his  refraining  from 
doing  so  cannot  constitute  a  consideration  for  an  executory  prom- 
ise.'' On  the  other  hand,  if  a  person  asserts  a  claim  in  good  faith, 
though  it  is  imfoimded  in  law,  his  refraining  from  suing  thereon 
will  furnish  a  sufficient  consideration.  Where  such  a  person  for- 
bears to  sue  he  gives  up  what  he  believes  a  right  of  action  and  the 
other  party  gets  an  advantage,  and,  instead  of  being  annoyed  with 
an  action,  he  escapes  from  the  vexation  incident  to  it."  As  here- 
tofore shown  and  as  said  by  Haughton,  J. :  "  It  is  not  necessary, 
in  order  to  uphold  a  compromise  agreement  based  upon  a  surrender 
or  composition  or  compromise  of  a  claim,  that  the  claim  should*  be 
a  valid  one,  or  one  that  can  be  enforced  at  law,  provided  it  be  made 
in  good  faith.  A  promise  made  upon  a  settlement  of  disputes  and 
to  prevent  litigation  is  made  upon  a  good  consideration,  and  the 
settlement  of  a  doubtful  claim  will  uphold  a  promise  to  pay  a 
stipulated  sum  or  do  any  other  lawful  act.  .  .  .  Courts  from 
the  earliest  times  have  favored  compromises  of  bona  fide  disputes 
and  have  held  agreements  therefor  to  be  founded  upon  good  con- 
sideration irrespective  of  the  validity  of  the  claim  which  was 
compromised."'* 

§  303.  Promise  by  Third  Person  to  Answer  for  Debt  (Generally. 
—  Forbearance  to  enforce  a  debt  is  a  sufficient  consideration  for  a 

1913)    159  App.  DiT.  583,  144  N.  Y.  350,  73  K.  E.  30,  affirming  86  App. 

S.  894.  Div.  140,  83  N.  Y.  S.  499. 

14.  Militts  V.  Kauffnunn,  (Sup.  16.  Springstead  v.  NeeB,  (Sup. 
1905)  104  App.  Div.  442,  93  N.  Y.  S.  1908)  125  App.  Div.  230,  109  N.  Y.  S. 
669.  148.    iSee  supra,  section  288,  as  lo  tlie 

15.  Oaiy  T.  White,  (1873)  52N.  Y.  effect  of  a  settlement  or  compromise 
138;  Jolinson  v.  Franlclin  First  Nat.  of  a  palpably  untenable  claim. 
Banlc,    (Sup.    1909)    132   App.    Div.  17.  SLoclcwood    v.    Title    Ins.    Co., 
524,   117  N.  Y.   S.  39,  affirmed  200  (Sup.  Sp.  T.  1911)  73  Misc.  296,  130 
N.  Y.    593   mem.,    94   N.    E.    1093;  N.  Y.  S.  824. 

GiHw  v.  Flour  City  Nat.  Bank,  (Sup.  18.  Minehan  v.  Hill,    (Sup.   1911) 

1695)    86   Hun    103,    68    State   Rep.  144  App.  Div.  S54,  856,  129  N.  Y.  S. 

245,  34  N.  Y.  S.  195   (assignment  of  873.     See  supra,  section  285,  as  to 

insurance  policy).     See  also  O'Brien  the  settlement  of  disputed  claims gen- 

r.  Fleckenstein,    (1905)    180   N.   Y.  erally. 

29 
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promise  by  a  third  person  to  answer  therefor,"  or  a  mortgage  given 
by  a  third  person  to  secure  the  debt.***  So  the  consent  of  the  plain- 
tM  to  a  continuance  of  a  i>ending  action  is  in  the  nature  of  for- 
bearance  to  sue  and  therefore  a  sufScient  consideration  for  a 


19.  MechaDics',  etc..  Bank  v.  Wix- 
son,  (1870)  42  N.  Y.  438,  affirming 
46  Barb.  218;  Risley  v.  Smith,  (1876) 
64  N.  Y.  576;  Pennsylvania  Coal  Co. 
V.  Blake,  (1861)  85  N.  Y.  226,  af- 
firming 20  Alb.  L.  J.  54;  National 
Bank  v.  Place,  (App.  1881)  86  N.  Y. 
444,  13  Wkly.  Dig.  342;  Meltzer  v. 
Doll,  (1883)  91  N.  Y.  365;  Traders' 
Nat.  Bank  t.  Parker,  (1892)  130 
N.  Y.  415,  42  State  Rep.  606,  29  N.  E. 
1094,  affirming  29  State  Rep.  373,  8 
N.  Y.  S.  683}  Strong  v.  Slieffield, 
(1895)  144  N.  Y.  392,  63  State  Rep. 
701,  39  N.  E.  330;  Kelley  v.  Phenix 
Nat.  Bank,  (Sup.  1897)  17  App.  Div. 
496,  79  State  Rep.  533,  45  N.  Y.  S. 
533}  Jaycox  v.  Trembly.  (Sup.  1899) 
42  App.  Div.  416,  59  N.  Y.  S.  245; 
Brumm  v.  Gilbert,  (Sup.  1900)  50 
App.  Div.  430,  64  N.  Y.  S.  144;  J.H. 
Mohlman  Go.  v.  McKane,  (Sup.  1901) 
60  App.  Div.  646,  69  N.  Y.  S.  1046; 
Willianu)  v.  Bedford  Bank,  (Sup. 
1901 )  63  App.  Div.  278,  71  N.  Y.  S. 
539;  Utita  City  Nat.  Bank  v.  TaU- 
man,  (Sup.  1901)  63  App.  Div.  480, 
71  N.  Y.  S.  861,  affirmed  172  N.  Y. 
642  mem.,  05  N.  E.  1123;  Citizens' 
Permanent  Sav.,  etc.,  Ass'n  v. 
Rampe,  (Sup.  1902)  68  App.  Div. 
556,  74  N.  Y.  S.  192;  Emerson  v. 
Sheffer,  (Sup.  1006)  113  App.  Div. 
10,  98  N.  Y.  S.  1057;  Richfield 
Springs  First  Nat.  Bank  v.  Keller, 
(Sup.  1908)  127  App.  Div.  436,  111 
N.  Y.  e.  729;  Hart  v.  Equitable  L. 
Assur.  6oc.,  (<Sup.  1916)  172  App. 
Div.  659,  158  N.  Y.  S.  1063;  Elting 
v.  Vanderlyn,  (Sup.  1809)  4  Johns. 
237;  Bloomingdale  v.  Lisberger,  (Sup. 
1881)  24  Hun  355;  Paul  v.  Stevens, 
(Sup.  1890)  57  Hun  171,  32  State 
Rep.  851,  10  N.  Y.  S.  442,  affirmed 
126  N.  Y.  630  mem.,  27  N.  E.  410; 
Weaver  v.  Farrington,  (City  Ct.  G. 
T.  1893)  6  Misc.  54,  56  State  Rep. 
623,  26  N.  Y.  S.  78,  affirmed  7  Misc. 
405,  69  State  Rep.  58,  27  N.  Y.  S. 


971;  Kelly  v.  Theiss,  (Sup.  App.  T. 
1«97)  21  Misc.  311,  47  N.  Y.  S.  145, 
affirming  20  Misc.  718  mem.,  44  N.  Y. 
S.  1121;  Olin  V.  Arendt,  (Sup.  Sp. 
T.  1899)  27  Miac.  270,  68  N.  Y.  S. 
429;  German  Sav.  Bank  v.  Brodsky, 
(Sup.  Sp.  T.  1902)  39  Misc.  100,  78 
N.  Y.  S.  910,  affirmed  82  App.  Div. 
085  mem.,  81  N.  Y.  S.  1126;  Niles- 
Bement-Pond  Co.  v.  Ury,  (Sup.  App. 
T.  1907)  53  Misc.  305,  103  N.  Y.  S. 
226;  Jamison  Semple  Co.  v.  Richard, 
(Sup.  App.  T.  1912)  78  Misc.  355, 
138  N.  Y.  S.  401;  Naticwal  Watch 
Co.  v.  Weiss,  (Sup.  Tr.  T.  1917)  08 
Misc.  453,  163  N.  Y.  S.  46,  affirmed 
180  App.  Div.  916,  166  N.  Y.  S.  1104 
mem.;  Lockner  v.  Holland,  (County 
Ct  1903)  81  N.  Y.  S.  730;  Franchi 
V.  Tirelli,  (Sup.  App.  T.  1005)  92 
N.  Y.  S.  784;  Realty  Records  Co.  v. 
Slutzkin,  (Sup.  App.  T.  1911)  132 
N.  Y.  S.  313;  Fellows  v.  Mulligan, 
(Sup.  App.  T.  1913)  140  N.  Y.  S. 
985;  Forrester  v.  Parker,  (Com.  PI. 
1887)  14  Daly  208,  6  State  Rep. 
274;  Flanagan  t.  Mitchell,  (Com.  PI. 
G.  T.  1«90)  16  Daly  223,  32  State 
Rep.  303,  10  N.  Y.  S.  234;  Ver  Valen 
V.  Eckerson,  (Sup.  G.  T.  1877)  6 
Wkly.  Dig.  392.  But  see  Turner  v. 
Sheridan,  (City  Ct.  G.  T.  1900)  32 
Misc.  233,  65  N.  Y.  S.  791,  34  Misc. 
805,  68  N.  Y.  S.  1124. 

20.  Pennsylvania  Coal  Co.  v. 
Blake,  (1881)  85  N.  Y.  226,  affirm- 
ing 20  Alb.  L.  J.  54;  McLaren  v. 
Percival,  (1886)  102  N.  Y.  675 
mem.,  1  State  Rep.  660,  6  N.  B.  582, 
1  Silv.  Ct.  App.  65,  affirming  19 
Wkly.  Dig.  171;  Muir  v.  Greene, 
(1908)  191  N.  Y.  201,  83  N.  E.  685, 
affirmed  115  App.  Div.  173,  100  N.  Y. 
S.  722;  Forrester  v.  Parker,  (Com. 
PI.  1887 )  14  Daly  208,  6  State  Rep. 
274.  As  to  the  necessity  for  a  new- 
consideration  to  support  a  nkortgage 
given  to  secure  the  debt  of  a  third 
person,  see  supra,  section  294. 
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promise  by  a  third  person  to  pay  whatever  judgment  may  be 
recovered  by  the  plaintiff.*^  Likewise  forbearance  to  foreclose  a 
mortgage  is  a  sufScient  consideration  for  the  promise  of  the  owner 
of  the  equity  of  redemption,  who  purchased  subject  to  the  mort- 
gage, to  assume  or  guarantee  the  payment  of  the  mortgage  debt,** 
and  forbearance  by  a  mortgagee  to  foreclose  is  a  sufScient  consider- 
ation for  the  promise  of  a  second  mortgagee  or  the  owner  of  the 
equity  of  redemption  to  pay  taxes  on  the  land.*  If  a  promise  to 
forbear  is  conditional  on  a  third  person's  becoming  surety  for  the 
debtor  it  does  not  become  effective  until  the  security  is  given,  and 
famishes  a  sufficient  consideration  for  the  subsequent  promise  of 
the  surety.**  Ordinarily  it  is  immaterial  who  makes  the  request 
for  forbearance,  whether  the  debtor  or  the  third  person  under- 
taking to  answer  for  the  debt.**  The  mere  fact  that  bankruptcy 
proceedings  were  pending  against  the  debtor  does  not  necessarily 
prevent  an  agreement  by  a  creditor  to  forbear  enforcement  of  his 
claim  from  being  a  sufScient  consideration  for  the  promise  of  a 
third  i)er8on  to  answer  therefor.**  The  same  has  been  held  true 
where  a  receiver  has  been  appointed  by  a  state  court  for  a  corpora- 
tion and  suits  against  the  corporation  enjoined,  which  however 
did  not  affect  the  right  of  a  national  bank  doing  business  in  another 
state  from  proceeding  against  the  property  of  the  corporation  not 
within  the  state  in  which  the  receiver  was  appointed,  and  the  con- 
sideration for  the  guaranty  in  question  was  forbearance  to  take 
such  proceeding.*^  Where  the  maker  of  a  note  forges  indorsements 
thereon  and  secures  its  discoimt,  the  person  discounting  the  note 
may  immediately  sue  for  the  recovery  of  the  money  paid  the  maker. 
He  waives  this  right,  however,  if  he  accepts  the  indorsers'  ratifica- 
tion and  guaranty  of  the  genuineness  of  the  signatures,  and  this 
waiver,  in  effect  an  extension  of  the  time  of  payment,  is  a  sufficient 

81.  Stewart     v.      McQuin,      (Sup.  (Sup.    1901)    83   App.   Div.   278,   71 

1823)    1  Caw.  99.  N.  Y.  S.  539. 

88.  CitiMDS  Permanent  Sav..  etc.,  «*•  Pennsylvania     Coal      Ca      v. 

A«'n  V.  Eampe,  (Sup.  1902)  68  App.  Blake.  (18«1)  85  N.  Y.  226. 

Div.  566,  74  N.  Y.  S.  192;  Sweny  v.  , J"'  ^'^^■^^•"^^Ffl^^:. ^-  ^„2' 

r^'  '':istjrv\k  i-.-%3\TiS6."'"- '"' 

f  rZ'.     i  t  ^    I  ««•  Emerson  v.  Sheffer.  (Sup.  1906) 

13^1   ^^^   f!;!;     .^t-  '•  113  App.  Div.  19,  9»  N.  Y.  S.  1057. 
Brodsky.  (Sup.  Sp.T.  1902)  39  Misc.  27.  u„ion    Nat.    Bank    v.    Leary, 

100,  78  N.  Y.  S.  910,  affirmed  82  App.  (g„p    1904)    95   ^^pp.   Div.  381,   88 

Div.  635  mem.,  91  N.  Y.  S.  1126.  n.  Y.  S.  658,  affirmed  183  N.  Y.  546, 

8S.  Williams     v.     Bedford     Bank,  76  N.  £.   1111. 
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consideration  for  the  indorsers'  assumption  of  liability.**  If  the 
promise  to  answer  for  the  debt  of  another  in  consideration  of  for- 
bearance is  taken  as  collateral  security,  the  creditor  may,  after 
the  period  for  forbearance  has  passed,  attempt  to  enforce  payment 
from  the  principal  debtor  without  affecting  the  liability  of  the 
surety.  Thus  where,  in  consideration  of  the  release  of  a  husband 
from  a  body  attachment,  the  wife  of  the  debtor  joined  with  him  in 
a  note  as  security  for  the  payment  of  the  debt,  and  after  a  default 
in  the  payment  of  the  note  the  action  against  the  husband  was 
prosecuted  to  judgment  and  he  was  rearrested  on  a  body  executicm, 
this  was  held  not  to  release  the  wife  from  liability  on  the  note.^ 

§  304.  Oral  AgTeement  and  Implication  of  Promise  to  Forbear. 
—  It  is  not  necessary  that  the  creditor's  agreement  to  forbear  be 
in  writing  to  constitute  a  consideration  for  a  third  person's  prom- 
ise to  answer  for  the  debt.  Nor  is  it  necessary  that  the  creditor 
should,  in  express  terms,  agree  to  forbear;  this  may  be  implied 
from  the  nature  of  the  transaction  and  the  surrounding  circum- 
stances." Thus  where  the  debtor's  bond,  payable  at  a  future  day 
and  secured  by  a  mortgage  on  the  land  of  a  third  person,  is 
accepted  by  the  creditor,  this  itself  will  be  sufScient  ground  for 
presuming  that  there  was  an  agreement  to  give  an  extension  for 
the  time  that  the  new  obligation  and  the  security  had  to  run,'^  and 
such  an  agreement  will  be  implied,  in  the  absence  of  a  contrary 
understanding,  where  the  note  of  the  debtor  payable  at  a  future 
day  is  given."    It  has  also  been  held,  where  it  appeared  that  the 

96.  CaUkill  Nat.  Bank  v.  Lasher,  31.  Forrester  v.  Parker,  (Com.  PL 

(Sup.  1»16)    195  App.  Div.  548,  151  1867)  14  Daly  208,  6  SUte  Rep.  274. 

N.  Y.   S.   191,   32  N.  Y.   Crim.   45»,  9S.  Place  v.   Mcllvain,    (1868)    38 

affirming  on  other  grounds  84  Misc.  N.  Y.  00;  Hubbard  v.  Gumey,  (1870) 

fiC3,  147  N.  Y.  S.  641,  and  affirmed  64  N.  Y.  457,  459,  466;  Shipman  v. 

221  N.  Y.  651  mem.,  116  N.  E.  1039.  Kellej,  (Sup.  1896)  9  App.  Div.  316, 

2*.  Lauckner  v.  Heyss,  (Sup.  App.  75  gtate  Rep.  743,  41  N.  Y.  S.  328, 

T.  1»H)   131  N.  Y.  S.  677.  affirming  16  Misc.  673,  38  N.  Y.  S. 

30.  Risley    v.    Smith,    (1876)    64  597.  j  g   Mohlman  Co.  v.  M<Kane, 

f^."^-»"l'  ?X^"'"«  f  Super    Ct.  (g        ,9^1,    go  ^        j)i^    ^    ,^ 

«l.   M*A        n-  \I"''I^w  Tl-  N.    Y.    S.    1046,    Myers   v.   Wdles, 

1897)   14  App.  Div.  39®,  43  N.  Y.  S.  ,^        ,q.o,    .  tt-h  ^«o     -a  n 

931 5  Emerson  v.  Sheffer.  (Sup.  1906)  <f  »P;.  !»«,)   ^  ^.11  463 ;  Pelloj«  y. 

113  App.  Div.  19,  9»  N.  Y.  8   1067;  P""'*"^.    (<^^-   ^-   1»*6)    8  Demo 

Paul  V.  Stevens,  (6up.  1890)  57  fiun  ^^2.     See    also    Putnam   v.    Lewis, 

171,  32  State  Rep.  851,  10  N.  Y.  S.  CSiP-  l^H)  8  JcAns.  389;  Bangs  v. 

442,  affirmed  126  N.  Y.  630,  27  N.  E.  Mosher,  (Sup.  G.  T.  1656)  23  Baitt 

410;    Van    Bur    v.    Wensley,     (Sup.  478;  Dorlon  v.  (aristie,  (Sup.  1892) 

8p.  T.  1M8)  102  Misc.  24S,  169  N.  Y.  39  Barh.  610. 
S.  789. 
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holder  of  a  mortgage,  the  mortgagor  having  become  insolvent, 
threatened  to  foreclose  the  mortgage  unless  the  owner  of  the  equity 
of  redemption,  who  had  purchased  subject  to  the  mortgage,  gave 
his  personal  bond  as  additional  security,  and  after  the  bond  was 
given  forbore  to  enforce  the  mortgage  for  a  considerable  time  — 
that  an  agreement  to  forbear  for  a  reasonable  time  would  be 
implied,  thus  furnishing  a  consideration  for  the  bond."  Also 
where  it  appeared  that  the  creditor  stated  to  the  debtor  that  he 
"  was  not  particular  about  an  immediate  settlement  "  of  the  debt 
if  security  was  given,  and  on  the  strength  of  this  statement  the 
note  of  a  third  person  was  given  as  security,  it  was  held  that, 
though  the  debtor  did  not  agree  to  forbear  until  the  note  so  given 
became  due,  yet  where  he  did  forbear  for  a  considerable  time  an 
agreement  on  his  part  to  forbear  for  a  reasonable  time  would  be 
implied.**  It  has  also  been  held  that  a  promise  by  a  third  person 
to  pay  the  debt  of  another  within  a  reasonable  time  imports  an 
agreement  by  the  debtor  to  forbear  enforcing  the  debt  for  such 
time,  and  that  sach  forbearance  is  a  consideration  for  the  promise. 
"The  promise,"  says  Hatch,  J.,  "  is  not  to  pay  at  once,  but 
within  a  reasonable  time,  and  in  order  to  give  force  and  effect  to 
such  language  an  extension  of  time  was  necessary  for  a  reasonable 
period."**  The  mere  fact  that  security,  by  way  of  a  promise  of 
a  third  person  to  answer  for  the  debt  of  another,  is  given  a  creditor 
does  not  import  a  promise  by  the  creditor  to  grant  forbearance.** 

§  305.  Necessity  for  Binding  Agreemoit  to  Forbear. —  If  there 
is  no  agreement  on  the  part  of  the  creditor  to  forbear,  the  mere 
fact  that  he  does  grant  the  debtor  indulgence,  as  distinguished 
from  an  agreement  to  forbear  generally,  is  not  a  sufficient  con- 
sideration for  the  promise  of  a  third  person  to  answer  for  the 
debt.*^    And  if  the  agreement  to  forbear  is  only  for  such  time  as 

8».  Cferman  Sav.  Bank  v.  Brodsky,  N.   Y.   392,  63  State   Rep.   701,   3» 

(Sup.  Sp.  T.  1902)  39  Misc.  100,  79  N.  E.  330;  Brumm  v.  Gilbert,  (Sup. 

N.  Y.  S.  WO,  affirmed  82  App.  Div.  1900)  60  App.  Div.  430,  64  N.  Y.  S. 

635  mem.,  81  N.  Y.  S.  1126.  144,  affirming  27  Misc.  421,  59  N.  Y. 

34.  Emerson     v.     Sheffer,      (Sup.  6.    237;    Breed    v.    National    Bank, 

1906)   113  App.  Div.  1«,  98  N.  Y.  S.  (Sup.  1901)    57  App.  Div.  4«8,  474. 

1057.  68  N.   Y.   S.  68;   Perkins  v.  Proud, 

381.  Union    Nat    Bank    v.    Leary,  (Sup.    G.   T.    1862)    62   Barb.    420; 

(Sup.    1902)    77   App.   Div.    332,   79  Yracheta    v.    Stanford,     (Sup.    App. 

N.  Y.  8.  217,  12  N.  Y.  Annot.  Cas.  T.  1009)   120  N.  Y.  S.  117.    See  also 

257.  Atlantic    Nat.     Bank     v.     Franklin, 

36.  Brumm  v.  Gilbert,  (Sup.  1900)  (1802)  56  N.  Y.  235.   But  see  Ganse- 

50  App.  Div.  430,  64  N.  Y.  S.  144.  voort   Bank  v.   Altshul,    (Sup.  App. 

S7.  Strong  v.  Sheffield,   (1895)  144  T.  1899)  26  Misc.  6,  55  N.  Y.  S.  733. 
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the  ereditor  may  elect,  tiiere  is  no  binding  obligation  on  him 
to  forbear  for  any  time  whatsoever,  and,  for  want  of  mutuality 
of  obligation,  there  is  no  consideration  for  the  promise  of  the  other 
party,  and  this  is  not  affected  by  the  fact  that  the  creditor  does 
grant  indulgence  to  the  debtor.**  Also  if  the  offer  of  a  party  to 
answer  for  the  debt  of  another  is  conditioned  on  an  arrangement 
being  made  with  the  creditor  for  forbearance  for  a  certain  time,  it 
has  been  held  that  a  creditor,  to  entitle  himself  to  the  advantage 
of  such  offer,  must  enter  into  an  agreement  binding  on  him  to 
forbear  for  the  stated  time,  and  that  the  fact  that  he  did  not  seek 
to  enforce  his  debt  until  after  the  specified  time  had  expired  is 
insufficient.**  On  the  other  hand,  if  an  offer  by  a  third  person  to 
answer  for  the  debt  of  another  is  made  on  condition  that  the 
creditor  forbear,  and  the  creditor  does  in  fact  forbear  in  reliance 
on  the  offer,  such  forbearance  renders  the  promise  enforceable, 
unless  it  was  the  intention  of  the  parties  that  the  promisor  was 
not  to  be  bound  except  on  the  condition  that  the  creditor  should 
enter  into  a  binding  agreement  to  forbear.**    If  there  is  an  agree- 


In  Brumm  t.  Gilbert,  (Sup.  1000) 
60  App.  Div.  430,  04  N.  Y.  S.  144, 
a  guaranty  by  a  wife  of  the  existing 
indebtedness  of  her  husband,  which 
contemplated  the  continuance  of  the 
husband's  business  and  provided  for 
the  application  of  all  the  profits  of 
the  business  to  the  payment  of  the 
debt,  provided  that  in  case,  contrary 
to  the  expectation  of  the  husiband,  he 
should  not  be  able  to  pay  the  debt  be- 
fore a  certain  time  "  and  should 
oblige  you  to  require  the  execution 
of  this  guaranty,  I  shall  only  be  able 
to  acquit  myself  towards  you  by  pay- 
ing you  one-half  of  my  income, 
amount  to  six  thousand  francs  a  year, 
not  possessing  any  capital  of  which  I 
can  dispose.  I  will,  therefore,  re- 
quire the  necessary  and  proportion- 
ate delay."  The  creditor  did  not 
press  payment.  It  was  held  that  the 
guaranty  did  not  import  an  agree- 
ment by  the  creditor  to  forbear  gen- 
erally or  for  any  certain  time,  and 
that  therefore  there  was  no  consid- 
eration for  the  guaranty. 

38.  Strong  v.  Sheffield,  (1S95)  144 
N.  Y.   392,   83   State  Rep.    701,   38 


N.  K  330,  affirming  06  Hun  349,  SO 
State  Rep.  605,  Zl  N.  Y.  S.  506.  This 
case  involved  an  action  against  the 
defendant  as  indorser  of  a  note  pay- 
able on  demand,  given  by  the  maker 
to  the  plaintiff  to  secure  an  antece- 
dent indebtedness.  It  appeared  that 
there  was  no  request  for  foti>earance, 
but  the  plaintiff,  as  he  testified, 
agreed  that  he  would  not  pay  the 
note  away,  or  put  it  in  link  for 
collection,  but  would  hold  it  until 
such  time  as  he  wanted  the  money, 
and  would  then  make  demand  for  it, 
and  upon  this  the  defendant,  at  the 
maker's  request,  indorsed  the  note. 
It  was  held  that  the  evidence  failed 
to  disclose  any  consideration  for  the 
indorsement. 

38.  McFarland  v.  Smith,  (6up. 
1«27 )   6  Cow.  069. 

40.  Strong  v.  Sheffield,  (1896)  144 
N.  Y.  392,  03  State  Rep.  701,  3» 
N.  E.  330;  Porter  v.  Thom,  (Sup. 
1898)  30  App.  Div.  363,  51  N.  Y.  S. 
974;  Citizens'  Permanent  Sav.,  etc, 
Ass'n  V.  Rampe,  (Sup.  1902)  68  App. 
Div.  556,  74  N.  Y.  S.  192;  Niles- 
Bement-Pond  Co.  v.  Ury,  (Sup.  App. 
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ment  by  the  creditor  to  forbear  generally  or  for  a  specified  time, 
the  fact  that  a  demand  note  is  taken  at  the  time  does  not  prevent 
the  agreement  for  such  forbearance  from  being  a  sufficient  con- 
sideration for  the  promise  by  a  third  person  to  answer  for  the 
debt.^^  The  same  has  been  held  true  where  a  mortgage,  given  by 
a  third  person  to  secure  an  overdue  debt,  was  payable  on  demand, 
but  there  was  an  agreement  for  forbearance  and  the  mortgage  itself 
recited  that  it  was  given  in  consideration  of  forbearance  to  be 
granted  the  debtor.** 

§  306.  Failure  to  Specify  Time  of  Forbearance. —  In  order  that 
forbearance  to  enforce  a  present  indebtedness  may  constitute  a 


T.  1007)  59  Misc.  306,  103  N.  Y.  S. 
aaO;  Jamison  Semple  Co.  v.  Richard, 
(Sup.  App.  T.  1&12)  78  Misc.  355, 
138  K.  Y.  S.  401.  See  also  Hobart  v. 
Verraultv  (Sup.  1902)  74  App.  Div. 
444,  77  N.  Y.  S.  483.  As  to  the  en- 
forcement of  promises  on  perform- 
ance of  the  condition  od  which  the 
offer  was  made,  see  supra,  section  46 
et  seq. 

In  Strong  v.  Sheffield,  (1896)  144 
N.  Y.  392,  394,  63  State  Kep.  701, 
39  N.  E.  330,  Andrews,  C.  J.,  said: 
"There  is  no  doubt  that  an  agree- 
ment by  the  creditor  to  forbear  the 
collection  of  a  debt  presently  due  is 
a  good  consideration  for  an  absolute 
or  conditional  promise  of  a  third  per- 
son to  pay  the  debt,  or  for  any  obli- 
gation he  may  aseume  in  respect 
thereto.  Nor  is  it  essential  that  the 
creditor  should  bind  himself  at  the 
time  to  forbear  collection  or  to  give 
time.  If  he  is  requested  by  his 
debtor  to  extend  the  time,  and  a 
third  person  undertakes  in>  considera- 
tion of  fortearance  being  given  to  be- 
come Ifable  as  surety  or  otherwise, 
and  the  creditor  does  in  fact  forbear 
in  reliance  upon  the  undertaking,  al- 
though he  enters  into  no  enforceable 
agreement  to  do  so^  his  acquiescence 
in  the  request,  and  an  actual  forbear- 
ance in  consequence  thereof  for  a 
reasonable  time,  furnishes  a  good 
consideration  for  the  collateral  un- 
dertaking. In  other  words,  a  re- 
qne«t  followed  by  performance  is 
<u(Bcient,  and  mutual  promisee  at  the 


time  are  not  essential,  unless  it  was 
the  understanding  that'  the  promisor 
was  not  to  be  bound,  except  on  con- 
dition that  the  other  party  entered 
into  an  immediate  and  reciprocal 
obligation  to  do  the  thing  requested." 
This  statement  is  quoted  with  ap- 
proval and  acted  on  by  the  courts 
in  later  cases.  See,  for  instance, 
Rothschild  v.  Frank,  (Sup.  1897)  14 
App.  Div.  999,  43  N.  Y.  8.  951 ;  Por- 
ter V.  Thom,  (Sup.  189<8)  30  App. 
Dhr.  3«3,  6-1  N.  Y.  S.  974;  Citizens' 
Permanent  Sav.,  etc.,  Ase'n  v.  Rampe, 
(8up.  1902)  68  App.  Div.  656,  74 
N.  Y.  S.  192;  Niles-Bement-Pond  Co. 
v.  Ury,  (Sup.  App.  T.  1907)  53  Misc. 
305,  306,  103  K  Y.  S.  226. 

41.  Porter  v.  Thorn,  (Sup.  1898) 
30  App.  Div.  363,  6.1  N.  Y.  S.  974; 
Kelly  V.  Theiss,  (Sup.  App.  T,  1897) 
Bl  Misc.  sai,  ^  N.  Y.  S.  145,  affirm- 
ing 20  Misc.  718  mem.,  44  N.  Y.  S. 
1121.  See  also  Paul  v.  Stevens,  (Sup. 
1890)  57  Hun  171,  32  State  Rep. 
851,  10  N.  Y.  S.  442,  affirmed  126 
N.  Y.  630  mem.,  27  N.  E.  410. 

The  case  of  Strong  v.  Sheffield, 
(1895)  144  N.  Y.  992,  63  State  Rep. 
701,  39  N.  £.  330,  contains  a  state- 
ment by  Andrews,  C.  J.,  to  this 
effect,  and  this  statement  is  acted  on 
by  the  court  in  Porter  v.  Thorn,  (Sup. 
1898)  30  App.  Div.  363,  51  N.  Y.  S. 
ft74. 

42.  Mnir  v.  Greene,  (1908)  191 
N.  Y.  201,  83  N.  E.  685,  affirming 
115  App.  DiT.  173,  100  N.  Y.  S.  722. 
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snfScient  consideration,  even  for  the  promise  of  a  third  person  to 
answer  for  the  debt,  it  is  not  necessary  that  the  creditor  promise 
to  forbear  for  any  specific' time.  An  agreement  to  forbear  for  a 
reasonable  time  or  generally,  which  will  be  considered  as  an 
agreement  to  forbear  for  a  reasonable  time,  followed  by  forbear- 
ance for  a  reasonable  time,  has  been,  from  an  early  date,  con- 
sistently held  suflacient/»  "  The  whole  current  of  authority," 
says  Brown,  J.,  "is  to  the  effect  that  an  agreement  to  withhold 
suit  is  a  good  consideration  to  support  a  promise  to  pay  a  debt, 
although  no  fixed  and  definite  time  is  expressly  agreed  upon. 
.  .  .  The  legal  effect  of  such  an-  agreement  is  to  bind  the 
creditor  to  withhold  suit  for  a  reasonable  time.  "**  In  case  of  an 
agreement  to  forbear  generally,  what  would  be  a  reasonable  time, 
if  not  always  a  question  of  fact,  is  at  least  a  mixed  question  of  law 
and  fact  depending  for  its  solution  on  the  circumstances  of  the 
case;^  and  where  the  consideration  is  an  agreement  to  forbear 
generally,  and  forbearance  for  a  reasonable  time  in  pursuance 
thereof,  it  is  said  that  the  time  of  forbearance  must  be  alleged  in  the 
complaint,  that  the  court  may  see  that  it  was  for  a  reasonable 
time.**  Where  the  promise  is  one  of  forbearance  for  a  reasonable 
time,  and  the  promisee  does  not  forbear  for  such  time,  this  has 
been  considered  a  failure  of  consideration  merely  and  not  a  want 
of  consideration,  and  therefore,  to  be  taken  advantage  of,  must  be 
pleaded.*^ 


43.  Traders'  Nat.  Bank  v.  Barker, 
(1892)  130  N.  Y.  415,  42  State  Rep. 
606,  2».N.  E.  1094,  afBrming  2«  State 
Rep.  373,  8  N.  Y.  S.  6»3;  Strong  v. 
Sheffield,  (189S)  144  N.  Y.  392,  63 
State  Rep.  701,  39  N.  E.  3i30;  Mair 
V.  Greene,  (1908)  IW  N.  Y.  201,  83 
N.  E.  685,  affirming  115  App.  Diy. 
173,  100  N.  Y.  S.  722;  Citizens'  Per- 
manent Sav.,  etc.,  Ass'n  r.  Rampe, 
(Sup.  1902)  68  App.  DiT.  556,  74  N.  Y. 
S.  192;  Union  Nat.  Bank  t.  Leary, 
(Sup.  1902)  77  App.  DiT.  332,  79 
N.  Y.  S.  217,  12  N.  T.  Annot.  Cas. 
257;  Emerson  v.  Sheffer,  (Sup.  1906) 
113  App.  Div.  19,  98  N.  Y.  S.  1057; 
Elting  T.  Vanderlyn,  (Sup.  1809)  4 
Johns.  237;  Mutual  L.  Ins.  Co.  v. 
Smith,  (Sup.  G.  T.  1881)  23  Huh 
635;  Finch  ▼.  Skiltofl,  (Sup.  1894) 
79  Hun  631,  61  State  R«p.  544,  29 
N.  Y.  S.  925j  German  Sav.  Bank  v. 


Brodsky,  (Sup.  Sp.  T.  1002)  39  Misc. 
100,  78  N.  Y.  S.  »10,  affirmed  82 
App.  Vir.  635  mem.,  81  N.  Y.  S. 
1126;  Nilet-BenwBt-Pond  Co.  v.  Ury, 
(Sup.  App.  T.  1907)  53  Misc.  305, 
103  N.  Y.  8.  226.  See  also  Watson  v. 
Randall,  (Sup.  1S36)  20  Wend.  201; 
Newsam  v.  Finch,  (Sup.  1857)  25 
Barb.  175;  Bemer  v.  Kaye,  (Com.  PI 
O.  T.  1895)  14  Misc.  1,  2,  69  State 
Rep.  297,  35  N.  Y.  S.  181. 

44.  Traders'  Nat  Bank  v.  Parker, 
(1892)  130  N.  Y.  415,  420,  42  State 
Rep.   606,  29  N.  E.   1094. 

45.  Traders'  Nat.  Bank  v.  Parker. 
(1892)  130  N.  Y.  415,  421,  ^  State 
Rep.  606,  29  N.  E.   1094. 

46.  Perkins  v.  Proud,  (Sup.  1862) 
62  Barb.  420,  428. 

47.  Sickles  v.  Herold,  (Com.  PL 
Tr.  T.)  11  Misc.  583,  586,  66  State 
Rep.  337,  32  N.  Y.  S.  lOW. 
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Marriage 

§  307.  In  OeneraL — The  effect  of  marriage  as  a  eonaiaeration 
arises  in  several  connections.  For  instance  it  may  arise  where  a 
conveyance  of  settlement  is  attempted  to  be  attacked  as  in  fraud 
of  creditors  or  others.  In  this  class  of  cases,  which  are  not  within 
the  proper  scope  of  a  treatise  on  the  law  of  contracts,  marriage 
has  been  from  the  earliest  times  considered  as  a  valuable  considera- 
tion, and  in  an  early  case  it  is  said  that  "  a  marriage  has  always 
been  held  to  be  the  highest  consideration  in  law.""  Likewise 
marriage  is  regarded  in  equity  as  a  valuable  consideration  in  cases 
where  such  a  consideration  is  required  to  invoke  its  aid.*'  And 
where  a  valuable  as  distinguished  from  a  good  consideration  is 
necessary  for  the  protection  of  a  person  as  a  bona  fide  purchaser 
for  value,  marriage  is  regarded  as  such  a  consideration.**^  It  is 
also  well  settled  that  it  is  a  sufficient  consideration  to  support  an 
executory  contract ; "  and  no  rule  of  public  policy  forbids  a 
eontract  for  the  compensation  of  a  party  to  a  marriage  in  con- 
sideration of  his  or  her  entrance  into  the  marriage."  Thus  in  a 
book  of  considerable  antiquity  the  following  is  given  as  illustrative 
of  enforceable  promises:  "  If  a  man  say  to  another,  Marry  my 
daughter  and  I  will  give  thee  twenty  pounds;  upon  this  promise 
an  action  lieth  if  he  marry  his  daughter;'"'  and  such  a  contract 
is  held  enforceable  by  our  courts,"  as  well  as  a  promise  by  a  father 
to  his  son  in  consideration  of  the  marriage  of  the  latter,  especially 
where  the  marriage  is  entered  into  at  the  request  of  the  father  and 
m  reliance  on  the  father's  promise.^    So  far  as  consideration  is 

48.  Sterry    t.    Arden,    (Chan.    Ct.  SS.  Leib  t.   Dobriner,    (Sup.   App. 

1814)    1    Johns.    Ch.    261,    271,    af-  1908)  60  Misc.  66,  111  N.  Y.  S.  ft50. 

finned  12  Johns.  596.    See  also  Foley  53.  See  Todd  v.  Weber,  (1884)   95 

V.  Ronalds,   (Sup.  Sp.  T.  1919)    107  N.  Y.  181,  191,  referring  to  Doctor 

Misc.  125,  177  N.  Y.  S.  55;  Reade  v.  and  Student,  dialogue  2,  ch.  24. 

Livingston,  (Chan.  Ct.  1818)  3  Johns.  54.  Leib  t.   Dobriner,    (Sup.   App. 

Ch.  481.  T.   1908)   60  Misc.  66,  111  N.  Y.  8. 

48.  Bradish  t.   Oibbs,    (Chan.   Ct.  050. 

1818)  3  Johns.  Ch.  523.  56.  Sarasohn  v.  Kamaiky,    (1908-) 

6D.  See  Husband  and  Wifk,  13  R.  19i3  N.  Y.  203,  86  N.  E.  20,  reversing 

C.  L.  p.  1015.  on  other  grounds  120  App.  Div.  110, 

61.  Sarasohn  v.  Kamaiky,    (1908)  105  N.  Y.  S.  53.    See  also  Phalen  v. 

193  N.  Y.  203,  86  N.  E.  20;   Foy  v.  United  States  Trust  Co.,  (1906)   186 

6alzano,  (Sup.  1912)    152  App.  Div.  N.  Y.  178, 181,  78  N.  E.  943.     O'Brien, 

47,  136  N.   Y.  S.   699;   Leib  v.   Do-  J.,  in  his  dissenting  opinion  in  this 

hriner,  (Sup.  App.  T.  1908)  60  Misc.  case  vigorously  attacks  the  position 

M,  111  N.  Y.  S.  660.   See  also  Phalen  that  the  marriage  of  a  son  is  a  suffi- 

V.  United  States  Trust  Co.,    (1906)  cient  consideration  for  a  promise  by 

IW  K.  Y.  178,  lai,  78  N.  E.  943.  a  father  to  do  something  for  the  son's 
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concerned,  marriage  is  also  sufficient  to  support  a  promise  by  the 
intended  husband  to  the  woman,"  such  as  a  promise  by  the  man 
to  leave  by  will  a  certain  amount  or  part  of  his  estate  to  the 
woman,''  or  a  promise  to  pay  to  her  a  certain  sum  of  money,  evi- 
denced by  a  note."  Since  the  provision  of  the  Married  Women's 
Property  Acts  (see  Domestic  Relations  Law,  §  53 ;  14  McKinney 's 
Cons.  Laws,  p.  126)  that  "  all  contracts  made  between  persons  in 
contemplation  of  marriage  shall  remain  in  full  force  after  such 
marriage  takes  place  ' '  the  subsequent  marriage  does  not  discharge 
the  contract.**  Though  marriage  may  be  a  sufficient  consideration 
for  an  undertaking  on  the  part  of  the  woman,  it  has  nevertheless 
been  held  that  an  antenuptial  contract,  entered  into  in  contem- 
plation and  in  consideration  of  the  marriage,  by  which  the  wife 
relinquishes  any  claim  for  dower  in  her  husband's  estate,  is,  for 
reasons  of  public  policy,  not  binding  on  her  unless  founded  on 
a  further  consideration  of  some  provision  for  her  in  lieu  of  dower.** 


benefit,  where  the  marriage  was  not 
entered  into  at  the  request  of  the 
father  but  is  the  voluntary  act  of 
the  son. 

M.  Wright  V.  Wright.  (1873)  54 
N.  Y.  437,  affirming  59  Barb.  505; 
Peck  V.  Vandemark,  (1885)  99  N.  Y. 
29,  1  N.  E.  41,  affirming  33  Hun 
214;  Banfleld  v.  Rumsey,  (Sup.  1874) 
2  Hun  112,  4  Thomp.  &  C.  322;  In  re 
Baker,  (Surr.  Ct.  1902)  38  Misc.  151, 
77  N.  Y.  S.  170,  3  Mills  108;  Arms  v. 
Arms,  (Sup.  G.  T.  1888)  13  State 
Rep.  196,  affirmed  22  State  Rep.  755. 

The  fact  that  the  woman  by  reason 
of  the  marriage  would  forfeit  a  pen- 
sion is  an  additional  consideration 
to  support  the  promise  to  her.  Peck 
V.  Vandemark,  (1885)  99  N.  Y.  29, 
1  N.  E.  41,  affirming  33  Hun  214. 

57.  Peck  T.  Vandemark,  (1885)  09 
N.  Y.  29,  1  N.  E.  41,  affirming  33 
Hun  214.  See  also  Johnston  v. 
Spicer,  (1887)  107  N.  Y.  185,  11 
SUte  Rep.  436,  13  N.  E.  753;  Colby 
V.  Colby,  (Sup.  1894)  81  Hun  221, 
62  State  Rep.  631,  30  N.  Y.  S.  677,  24 
Civ.  Pro.  148;  In  re  Baker,  (Surr. 
Ct.  1902)  38  Mi9C.  151,  77  N.  Y.  S. 
170,  3  Milts  108. 

88.  Wright  v.  Wright,  (1873)  54 
N.  Y.  437,  affirming  59  Barb.  505; 
Banfleld  v.  Rumsey,    (Sup.   1874)    2 


Hun  112.  4  Thomp.  &  C.  322;  Arms 
V.  Arms,  (Sup.  G.  T.  1888)  13  SUte 
Rep.  196,  affirmed  22  State  Rep.  755. 

89.  Wright  v.  Wright,  (1873)  54 
N.  Y.  437,  affirming  59  Barb.  605; 
Peck  V.  Vandemark,  (Sup.  1884)  33 
Hun  214,  affirmed  99  N.  Y.  29,  1 
N.  E.  41. 

60.  Curry  v.  Curry,  (Sup.  1877) 
10  Hun  366.  See  also  Clark  v.  Clark, 
(Sup.  1882)  28  Hun  509;  Graham 
V.  Graham,  (Sup.  1893)  67  Hun  329, 
61  State  Rep.  789,  22  N.  Y.  S.  299, 
affirmed  on  other  grounds  143  N.  Y 
5;3,  62  State  Rep.  784,  38  N.  E.  722. 

In  Curry  v.  Curry,  (1877)  10  Hun 
366,  369,  Taleott,  J.,  said:  "In  no 
case  to  which  we  have  been  referred 
has  it  been  held  that  an  agreement 
made  before  marriage,  and  without 
any  consideration  except  the  intended 
marriage,  not  to  claim  dower  to 
which  the  female  would  otherwise 
be  entitled  in  consequence  of  the 
marriage,  can  be  upheld  or  would  be 
enforced  in  equity.  The  legislation 
on  this  subject  seems  to  throw  some 
light  upon  the  views  which  the  legis- 
lature has  taken  in  regard  to  the 
validity  and  effect  <A  such  a  contract. 
The  Revised  Statutes  provide  (1  R.  S. 
741,  S  9)  [Real  Prop.  Law,  $  197; 
40  McKinney's  Ccms.  Law,  p.   217] 
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The  principle  that  marriage  is  a  consideration  for  an  executory 
promise  is  directly  recognized  by  the  provision  of  the  statute  of 
frauds  which  requires  all  contracts  in  consideration  of  marriage 
to  be  in  or  evidenced  by  a  memorandum  in  writing.*^ 

§  308.  Effect  of  FiTJaliTig  Engagement  to  Many. —  On  the 
theory  evidently  that  the  performance  of  one's  legal  duty  or  obli- 
gation is  not  a  sufQcient  consideration  for  a  promise,**  it  has  been 
held  that  a  promise  by  a  father  to  induce  the  promisee  to  carry 
out  his  existing  engagement  to  marry  the  promisor's  daughter  is 
without  consideration."  It  is  the  general  view,  however,  that 
though  an  original  engagement  to  marry  is  absolute  and  entered 
into  sometime  before  the  execution  of  an  antenuptial  agreement 
between  the  parties,  the  marriage  is  still  a  sufficient  consideration 
to  support  the  contract.**    As  the  intended  spouses  are  at  liberty 


tliat  'whenever  an  estate  in  lands 
shall  be  conveyed  to  a  person  and 
his  intended  wife,  or  to  such  intended 
wife  alone,  or  to  any  person  in  trust 
for  such  person  and  his  intended 
wife,  or  in  trust  for  such  wife  alone, 
for  the  purpose  of  creating  a  jointure 
for  such  intended  wife,  and  with  her 
assent,  such  jointure  shall  be  a  bar 
to  any  right  or  claim  of  dower  of 
such  wife,  in  any  lands  of  the  hus- 
band.' And  again,  in  section  11 
(Real  Prop.  Law,  §  198;  49  McKin- 
ney's  Cons.  Laws,  p.  219],  that  '  any 
pecuniary  provision  that  shall  be 
made  for  the  benefit  of  an  intended 
wife,  and  in  lieu  of  dower,  shall,  if 
assented  to  by  such  intended  wife, 
as  above  provided,  be  a  bar  to  any 
right  or  claim  of  dower  of  such  wife 
in  all  the  lands  of  her  husband.'  It 
is  manifest  from  these  statutes  that 
the  legislature  did  not  intend  that 
any  contract*  made  by  an  intended 
wife,  or  with  her  assent,  which  did 
not  contain  some  provision  for  her 
by  the  settlement  of  lands  or  by  a 
pecuniary  provision,  should  operate 
to  bar  dower." 

n.  See  Personal  Property  Law, 
{  31;  40  McKinney'a  Cons.  Laws, 
p.  63. 

ML  See  infra,  section  326  et  seq. 

6S.  Gerlach  v.  Steinke,  ( Super.  Ct. 
8p.  T.  18«0)  22  Alb.  L.  J.  134,  hold- 


ing that  where  at  the  time  of  a  loan 
by  the  plaintiff  to  the  defendant  the 
latter  was  engaged  to  marry  the 
plaintifl^B  daughter,  the  perform- 
ance of  the  engagement  forms  no  con- 
sideration for  a  promise  by  the 
father  to  forgive  the  debt  if  the 
promisee  fulfils  his  engagement. 

64.  Kramer  v.  Kramer,  (Sup.  1904) 
9(1  App.  Div.  176,  86  N.  Y.  S.  129, 
reversed  on  other  grounds  181  N.  Y. 
477,  74  N.  E.  474.  In  this  case  the 
promise  was  by  a  husband  made  to 
his  wife  after  their  engageinent  to 
marry  but  before  the  marriage  took 
place,  and  as  regards  the  effect  of 
the  existing  engagement  to  marry, 
Hatch,  J.,  said :  "  In  the  present 
case  the  evidence  upon  the  part  of 
the  plaintiff  is  sufficient  to  justify 
the  finding  of  an  agreement  made  in 
consideration  of  marriage.  The  con- 
versation relating  thereto  was  after 
the  engagement  of  the  parties  to 
marry.  It  related  to  a  consumma* 
tion  by  marriage  and  was,  therefore, 
quite  distinct  and  independent  of  the 
promise  to  marry.  It  was  before  the 
marriage  that  the  agreement  waa 
made  to  pay  the  money  and  such  pay- 
ment was  based  upon  the  proposed 
consummation  of  the  parties'  engage- 
ment to  marry.  The  engagement  it- 
self was  not  mentioned  as  formivg 
any  part  of   the  consideration,  but 
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at  any  time  to  withdraw  from  the  contemplated  marriage,  if  the 
promise  is  made  by  a  third  person  for  their  joint  benefit  and  they 
are  parties  to  the  agreement  or  if  both  have  knowledge  of  the 
promise  and  enter  into  the  marriage  in  reliance  thereon,  the  fact 
that  an  engagement  of  marriage  existed  cannot  on  principle  pre- 
vent the  marriage  from  constituting  a  sufBcieut  consideration  for 
the  promise;  and  in  a  recent  well  considered  ease  the  view  has 
been  taken  by  the  Court  of  Appeals  that  a  promise  made  by  a 
father  to  his  intended  son-in-law  to  pay  an  annuity  to  his  daughter 
if  the  marriage  takes  place  is  enforceable  against  the  father,  though 
at  the  time  of  the  promise  an  engagement  to  marry  existed.**  Also, 
as  the  obligation  to  carry  out  the  marriage  engagement  in  no 
way  imposes  any  duty  on  either  of  the  parties  to  a  third  person, 
it  is  difficult  to  see  how  the  existence  of  the  marriage  engagement 
can  in  any  way  affect  the  validity  of  the  promise  of  a  third  person 
made  to  either  of  the  intended  spouses  to  induce  the  promisee  to 
carry  out  the  engagement  and  not  to  exercise  his  right  to  try  to 
induce  the  other  party  to  rescind  it."    In  this  connection,  Werner, 


the  evidence  was  that  upon  marriage 
the  plaintiff  would  give  the  specified 
sum.  To  hold  that  under  8ucb  cir- 
cumstances the  consideration  for  the 
agreement  to  pay  was  the  promise 
to  marry  would  work  a  destruction 
of  every  antenuptial  contract.  In  all 
of  them  the  engagement  to  marry  ex- 
isted, and  the  language  of  the  settle- 
ments on  marriage  recited  in  usual 
form,  '  Whereas  a  marriage  is  in- 
tended to  be  solemnized  between,'  etc., 
*  Witnesseth  that  in  further  perform- 
ance of  the  said  agreement  and  in 
consideration  'of  the  said  intended 
marriage  it  is  hereby  agreed  and 
declared,'  etc." 

65.  De  Cicco  v.  Schweizer,  (1917) 
221  N.  Y.  431,  117  N.  E.  807,  af- 
firming 166  App.  Div.  019  mem.,  152 
N.  Y.  S.  1106.  "  The  situation,"  says 
Cardozo,  J.,  "  is  the  same  in  sub- 
stance as  if  the  promise  had  run  to 
husband  and  wife  alilce,  and  had  been 
intended  to  induce  performance  by 
both.  They  were  free  by  common 
consent  to  terminate  their  engage- 
ment or  to  postpone  the  marriage. 
If  they  forebore  from  exercising  that 
right  and  assumed  the  responsibili- 


ties of  marriage  in  reliance  on  the 
defendant's  promise,  he  may  not  now 
retract  it.  The  distinction  between 
a  promise  by  A  to  B  to  induce  him 
not  to  breaic  his  contract  with  C, 
and  a  lilce  promise  to  induce  him  not 
to  join  with  C  in  a  voluntary  rescis- 
sion, is  not  a  new  one. 

M.  This  is  undoubtedly  the  broad 
view  taken  in  the  English  cases.  For 
instance,  in  Shadwell  v.  Shadwell, 
(1860)  30  L.  J.  C.  PL  145,  0  C.  B. 
N.  S.  159.  99  E.  0.  L.  158,  the  de- 
fendant's testator  wrote  to  his 
nephew,  the  plaintiff,  as  follows: 
"  My  dear  L. —  I  am  glad  to  hear  <rf 
your  intended  marriage  with  E.  N., 
and  as  I  promised  to  assist  you  at 
starting,  I  am  happy  to  tell  you 
that  I  will  pay  to  you  one  hundred 
and  fifty  pounds  yearly  during  my 
life,  and  until  your  annual  income 
derived  from  your  profession  of  a 
Chancery  barrister  shall  amount  to 
six  hundred  guineas,  of  which  your 
own  admission  will  be  the  only  evi- 
dence that  I  shall  receive  or  re- 
quire." In  an  action  by  the  nephew 
to  recover,  after  his  marriage  with 
the  lady  named,  the  arrears  of  the 
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J^  says:  "  Antenuptial  contracts,  whereby  the  parents  of  the 
parties  about  to  marry  have  agreed  to  settle  property  upon  one  or 
both  of  the  spouses,  either  upon  the  performance  of  the  marriage 
ceremony  or  by  testamentary  devise  or  bequest,  are  of  such  fre- 
quent occurrence,  especially  in  England,  that  they  form  a  distinct 
class  in  the  body  of  our  law.  For  the  purposes  of  this  discussion 
we  may  assume  that  this  action  could  not  be  maintained  at  law, 
although  there  is  very  respectable  authority  to  the  contrary  in 
England,  where  actions  at  law  have  been  maintained  even  upon 
informal  agreements  of  this  nature. ' ' " 

§  309.  Promise  after  Marriage. —  If  a  marriage  has  already 
taken  place  without  any  promise  based  thereon,  it  cannot  form 
the  basis  for  a  subsequent  promise.**  But  if  an  original  oral 
promise,  unenforceable  itself  by  reason  of  the  statute  of  frauds, 
was  in  fact  made,  the  obligation  of  the  original  promise  will  con- 
stitute a  sufficient  consideration  for  the  subsequent  written  promise 
to  pay  the  agreed  amount;*  or  the  subsequent  written  memo- 


annuity  promised,  he  was  permitted 
to  recover  at  law. 

In  the  case  of  Coverdale  v.  East- 
wood, (1872)  L.  R.  15  Eq.  121,  after  • 
proposals  of  marriage  had  been  ac- 
cepted, the  lady's  father  wrote  to  the 
intended  husband  as  follows:  "V. 
being  my  only  child,  of  course  she 
will  come  into  possession  of  what  be- 
longs to  me  at  my  decease.".  In  other 
letters  he  made  statements  evidenc- 
ing the  same  intention.  The  father, 
being  then  a  widower,  subsequently 
remarried.  Upon  his  death  he  left  a 
will  bequeathing  part  of  his  estate 
to  his  widow  and  creating  certain 
annuities.  Upon  a  bill  filed  by  the 
daughter  for  the  enforcement  of  this 
contract,  it  was  held,  notwithstand- 
ing the  manifest  equities  of  the 
widow,  that  the  daughter  was  en- 
titled to  the  whole  estate. 

See  infra,  section  330,  as  to  when 
performance  of  contract  with  a  third 
person  is  a  consideration. 

67.  Phalen  v.  United  States  Trust 
Co.,  (1906)  188  N.  Y.  17»,  181,  TO 
N.  E.  943.  This  case  contains  an 
extensive  review  of  the  English  cases 
OB  the  subject  of  settlements  in  con- 
sideration of  marriage. 


In  Sarasohn  v.  Eamaiky,  (1908) 
193  N.  Y.  203,  88  N.  E.  20,  the  son's 
engagement  to  marry  and  the  Hd)rew 
ceremony  of  betrothal  were  entered 
into  on  the  faith  of  the  father's  oral 
promise  to  malce  provision  for  the 
son  in  consideration  of  the  mar- 
riage, though  the  formal  contract 
was  not  drawn  up  and  executed  until 
shortly  before  the  jnarriage  cere- 
mony, and  it  was  held  that  the 
father's  promise  was  enforceable. 
The  court,  however,  leaves  undecided 
what  it  states  as  the  interesting 
question  as  to  what  effect  an  existing 
and  independent  engagement  to 
marry  would  have  on  the  promise  of  a 
father  or  other  person  to  compensate 
one  of  the  parties  to  the  intended 
marriage. 

68.  Kramer  v.  Kramer,  ^1905)  181 
N.  Y.  477,  74  N.  E.  474.  See  also 
Cloyes  V.  Cloyes,  (Sup.  1885)  36  Hun 
145. 

60.  Arms  v.  Arms,  (App.  1889)  22 
9tato  Kep.  755,  aflSrming  13  Stite 
Rep.  196.  See  also  Kramer  v.  Kra- 
mer, (Sup.  1904)  90  App.  Div.  176, 
86  N.  Y.  S.  129,  reversed  on  other 
grounds  181  N.  Y.  477,  74  N.  E.  474, 
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randum  of  the  oral  promise  will  be  sufficient  to  take  it  out  of  the 
operation  of  the  statute  of  frauds,  as  the  memorandum  of  a  promise 
required  by  the  statute  to  be  in  writing  need  not  be  made  at  the 
time  of  the  promised'  A^Tiere  a  husband  made  an  oral  antenuptial 
agreement  to  pay  money  to  the  wife  in  consideration  of  the  contem- 
plated marriage,  and  after  marriage,  to  satisfy  the  importunities 
of  the  wife,  delivered  over  to  her  a  voluntary  note  made  by  his 
brother  payable  to  the  wife,  it  was  held  that  the  note  was  unen- 
forceable for  want  of  consideration.'"  On  principle,  however,  it 
would  seem,  as  held  by  the  Appellate  Division,  that  if  in  fact  the 
husband  had  made  the  oral  agreement  prior  to  the  marriage  and 
the  note  was  given  by  the  brother  in  satisfaction  of  this  oral 
promise  of  the  husband,  the  discharge  of  the  husband  from  any 
liability  on  his  oral  promise,  though  such  oral  promise  may  not 
have  been  enforceable  against  him,  would  have  been  a  sufficient 
consideration  for  the  promise  of  the  brother," 

Mutual  Promises  and  Mutuality  of  Oiligation 

§  310.  Mutual  FromiBes  Generally. — lAn  executory  promise  may 
furnish  a  legal  consideration,"  and  such  a  promise  may,  if  so 
accepted,  furnish  the  necessary  consideration  to  support  an  accord 
and  satisfaction  of  an  existing  claim.''^  So  in  case  of  bilateral 
contracts,  that  is,  contracts  containing  mutual  promises,  the  prom- 
ise of  one  party  constitutes  the  consideration  for  the  promise  of  the 
other  party,  and,  other  necessary  element^  being  present,  renders 
the  contract  binding  on  and  enforceable  by  either  party.'"    But  it 

70.  See  Statute  of  Frauds,  25  R.  C.  109  N.  Y.  267,  286,  15  State  Rep.  62, 
L.  p.  639.  16  N.  E.  332;  Standard  Fashion  Co. 

71.  Kramer  v.  Kramer.  (1905)  I8>1  v.  Ostrom,  (Sup.  1897)  16  App.  Div. 
N.  Y.  477,  74  N.  E.  474,  reversing  90  220,  44  N.  Y.  S.  666;  Wood  v. 
App.  Div.  176,  86  N.  Y.  S.  129.  Knight,    (Sup.    1808)    35   App.   Div. 

78.  Kramer  v.  Kramer,  (Sup.  1904)  21,  54  N.  Y.  8.  466;   Van  Dam  v. 

90  App.  Div.  176,  86  N.  Y.  S.  129.  Tapscott,   (Sup.   1889)    40  App.  Div. 

73.  New  York  Evening  Journal  36,  57  N.  Y.  S.  534;  Matter  of  D» 
Pub.  Co.  V.  Simpson  Advertising  Co.,  Forest,  (Sup.  1907)  119  App.  Div. 
(Sup.  App.  T.  1908)  110  N.  Y.  8.  782,  104  N.  Y.  S.  342,  30  Civ.  Pro. 
391.  368,  affirmed  189  N.  Y.  644  mem.,  82 

74.  Spier  v.  Hyde,  (Sup.  1903)  78  N.  E.  1125;  Smith  v.  Dotterweich, 
App.  Div.  151,  168,  79  N.  Y.  8.  699.  (Sup.  1909)    132  App.  Div.  489,  116 

76.  Justice    v.    Lang,     (18T0)    42  N.    Y.    8.    896,    reversed    on    other 

N.  Y.   493;   Britenstool  v.  Michaels,  grounds   200  N.    Y.    299,   93   N.    E. 

(1874)  56  N.  Y.  607  mem.;  Ferry  v.  985;  Miller  v.  Drake,  (Sup.  1803)   1 

Stephens,  (1876)  66  N.  Y.  321;  Law-  Caines  46;  Briggs  v.  Tillstson,  (Sup. 

son  V.   Bachman,    (1880)    81   N.   Y.  1811)  8  Johns.  304;  Mather  t  Perry, 

616  mem.;   King  v.  Barnes,   (1888)  (Sup.   1846)    2  Denio  162;   Sage  v. 
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has  been  held  from  an  early  date  that  where  matual  promises  are 
relied  on,  the  one  as  a  consideration  for  the  other,  they  must  be 
made  at  the  same  time ;  that  is,  they  must  be  concurrent  promises ; 
otherwise  the  one  antecedently  made  will  be  without  consideration 
and  consequently  not  sufficient  to  support  the  other."  If  the 
promises  are  concurrent,  all  that  is  required,  when  the  undertaking 
of  one  of  two  contracting  parties  gives  the  consideration  for  the 
undertaking  of  the  other,  is  that  there  should  be  mutuality;" 
that  is  a  covenant  or  undertaking  by  each  so  that  each  comes  under 
some  obligation;  a  perfect  reciprocity  in  the  undertakings  or 
equality  in  the  obligations  assumed  is  not  essential."  Where  the 
consideration  is  executory  the  parties  may  substitute  for  such 
consideration  any  new  obligation,  and  if  it  is  carried  into  effect 
it  has  the  same  binding  force  as  though  the  original  consideration 
was  paid  or  discharged.^'  And  the  view  has  been  taken  that  if 
in  the  first  instance  there  is  a  valid  bilateral  contract  containing 
mutual  promises,  the  fact  that  one  party  discharges  the  other  from 
any  liability  t«  perform  his  part  will  not  affect  *the  enforceability 
of  the  contract  by  the  party  so  discharged.  Thus  in  case  of  a 
contract  for  the  sale  of  land,  if  there  is  a  promise  by  a  vendor  to 
convey  and  by  the  purchaser  to  pay  the  agreed  purchase  money, 
the  fact  that  the  vendor  thereafter,  as  a  gift,  discharges  the  pur- 
chaser from  liability  to  pay  the  purchase  money,  does  not  prevent 


Hazard,  (Sup.  1840)  6  Barb.  170; 
Houghtaling  v.  Randen,  (Sup.  O.  T. 
1856)  25  Barb.  21;  Clark  v.  Clark, 
(Snp.  1882)  28  Hun  509;  Merschen- 
dorf  V.  Koch,  (Sup.  App.  T.  1898) 
22  Misc.  356,  49  N.  Y.  S.  285;  Ameri- 
can Exch.  Nat.  Bank  v.  Smith,  (Sup. 
App.  T.  1008)  61  Misc.  49,  113  N.  Y. 
S.  236;  Van  Patten  v.  Taber,  (County 
Ct.  1911)  71  Misc.  610,  130  N.  Y.  S. 
10.55;  Kloberg  v.  Teller,  (Sup.  Sp. 
T.  1918)  103  Misc.  641,  171  N.  Y.  S. 
947;  Strack  v.  Fradus,  (Sup.  App. 
T.  1018)  168  N.  Y.  S.  530;  Wood  v. 
Brener,  (Sup.  App.  T.  1018)  171 
N.  Y.  S.  34;  Lawrence  v.  C!hurch, 
(Snp.  G.  T.  1801)  35  State  Rep. 
956,  12  N.  Y.  S.  420;  White  v.  De- 
milt,  (Super.  Ct.  1829)  2  Super.  Ct. 
405;  Meriden  Britannia  Co.  v.  Zing- 
«en,  (Super.  Ct.  1867)  27  Super.  Ct. 
312;  Darronr  v.  Walker,  (Super.  CJt. 
1881)  48  Super  Ct.  6;  Draper  r.  Fer- 


ris, (Com.  PI.  1«47)  5  N.  Y.  Leg. 
Obs.  227.  But  see  Fisher  t.  Bush, 
(Sup.  1885)  35  Hun  641  (contracts 
in  restraint  of  trade). 

76.  Livingston  v.  Rogers,  (Sup. 
1804)  Col  &  C.  Cas.  331,  1  Caines 
583;  Utica,  etc.,  R.  Co.  v.  Brincker- 
hoff,  (Sup.  1839)  21  Wend.  138,  139; 
Macedon,  etc..  Plank  Road  Co.  v. 
Snediker,  (Sup.  G.  T.  1854)  18  Barb. 
317. 

77.  As  to  the  general  necessity  for 
mutuality  of  obligation,  see  infra, 
section  316. 

78.  Columbia  College  v.  Lynch, 
(1877)  70  N.  Y.  440.  As  to  ade- 
quacy of  consideration  generally,  see 
infra,  section  361  et  seq. 

79.  Weill  V.  Close,  (Sup.  G.  T. 
1892)  44  State  Rep.  662,  1«  N.  Y.  S. 
328,  affirmed  130  N.  Y.  618  mem.,  35 
N.  E.  205,  54  State  Rep.  931  mem. 
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the  contract  from  continuing  obligatory  on  the  vendor;"  and  it 
is  immaterial  in  such  a  case  that  at  the  time  the  contract  was 
entered  into  it  was  the  intention  of  the  vendor  to  discharge  the 
purchaser  from  liability  for  the  purchase  money ."^  A  provision 
in  a  contract  containing  mutual  promises,  stipulating  as  to  the 
damages  recoverable  on  the  failure  of  one  party  to  perform,  does 
not  affect  the  mutuality  of  obligation  and  prevent  the  promise  of 
such  party  from  being  a  sufficient  consuderation  for  the  promise 
of  the  other  party." 

K  would  seem  that  a  promise  by  a  person  to  enter  into  a  certain 
contract  may  constitute  a  consideration  for  a  promise  by  the  other 
party  to  pay  him  a  certain  independent  sum  for  so  doing,"  and 
it  has  been  held  that  the  promise  of  the  plaintiff  to  sell  his  property 
to  a  corporation  to  be  thereafter  formed  by  the  defendant  is  a 
sufficient  consideration  for  the  defendant's  promise  to  form  the 
corporation  and  in  effect  to  guarantee  the  purchase  of  the  property 
by  such  corporation."  If  the  agreement  is  oral,  and  the  written 
contract  thereafter  executed  purports  on  its  face  to  contain  the 
entire  agreement  of  the  parties,  the  prtor  oral  agreement  to  pay 
one  party  for  entering  into  the  contract  cannot  be  proved,  as  the 
effect  of  such  evidence  would  be  to  vary  the  written  contract.** 

If  the  mutual  promises  are  independent,**  nonperformance  of 
one  is  not  necessarily  a  defense  in  bar  to  an  action  on  the  other.*' 


80.  Ferry  t.  Stephens,  (1S76)  M 
N.  Y.  321,  afiBrming  5  Hun  109. 

81.  Ferry  v.  St^hens,  (187«)  66 
N.  Y.  321,  afiBrmii^  6  Hun  109. 

9».  Bage  v.  Millard,  (City  Ct. 
1854)   12  N.  Y.  Leg.  Obs.  57. 

83.  This  question  was  raised  in 
McGarrigle  v.  McCosker,  (Sup.  19(i3) 
83  App.  Div.  184,  82  N.  Y.  S.  494, 
but  was  not  decided,  being  considered 
unnecessary. 

Thus  an  executory  promise  by  one 
party  to  pay  the  other  a  certain 
amount  in  consideration  of  the  Mat- 
ter's agreement  giving  the  former  an 
option  to  purchase  property  is  valid 
and  enforceable,  the  consideration  for 
the  promise  to  pay  being  the  promise 
of  the  other  party  not  to  revoke  his 
offer  and  to  enter  into  tlie  contract 
of  sale  which  is  ordinarily  brought 
into   existence   as   a  contract  by    a 


proper  acceptance  of  the  offer.     See 
infra,  section  317. 

84.  Electric  Fireprooflng  Co.  v. 
Smith,  (Sup.  1906)  113  App.  Div. 
615,  99  N.  Y.  S.  37. 

85.  McGarrigle  v.  McCosker,  (Sup. 
1903)  83  App.  Div.  184,  82  N.  Y.  S. 
494,  afiSrmed  178  N.  Y.  637  mem.,  71 
N.  E.  1133. 

89.  The  question  as  to  when 
promises  are  dependents  or  independ- 
ent is  discussed  later. 

87.  American  Boiler  Co.  v. 
Kontham,  (Sup.  Tr.  T.  1898)  50 
N.  Y.  S.  351,  reversed  on  other 
grounds  34  App.  Div.  294,  55  N.  Y. 
S.  923.  See  also  Smith  v.  Dotter- 
weich,  (Sup.  1909)  132  App.  Div. 
489,  116  N.  Y.  S.  896,  reversed  on 
other  grounds  200  N.  Y.  299,  93  N. 
E.  985. 
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A  promise  to  do  an  impossible  act  will  not,  it  seems,  constitute 
a  consideratioo.*^  To  bring  a  promise  within  this  principle,  how- 
ever, the  impossibility  must  exist  in  the  nature  of  the  thing  to  be 
done.  The  difSculty  or  improbability  of  doing  it  is  not  sufBcient 
to  defeat  its  effect  as  a  consideration.'*  A  promise  as  a  considera- 
tion is  not  restricted  to  a  promise  by  the  party  himself  to  do  some 
act;  a  promise  by  him  that  he  will  cause  a  third  person  to  do  an 
act  is  equally  effectual.  An  agreement  cannot  be  said  to  be 
impossible  of  performance  because  for  its  performance  the  con- 
currence of  a  person  or  persons  not  parties  to  the  agreement  is 
necessary.  In  such  a  case  the  agreement  imports  that  the  party 
binding  himseK  will  cause  the  act  to  be  done ;  it  assumes  the  employ- 
ment of  only  legal  and  proper  means  for  its  performance,  and 
that  those  means  will  be  used  by  him,  and  he  giiarantees  that  those 
means  shall  be  effectual;  if  not  he  is  liable  for  a  breach  of  his 
agreement." 

§  311. Application  of  Kvle  Oenerally. —  Where  adjoining 

landowners  enter  into  mutual  covenants  restricting  the  use  of  their 
respective  lands,  the  mutual  and  reciprocal  covenants  of  the  con- 
tracting parties  constitute  a  consideration  for  the  covenants  and 
agreements  of  each,'^  and  in  the  case  of  executory  contracts  for 
the  sale  of  chattels  or  land  the  mutual  agreements  of  the  parties, 
the  one  to  sell  or  convey  and  the  other  to  pay  the  purchase  price, 
are  a  sufficient  consideration  the  one  for  the  other.*'  So  in  case 
of  a  promise  by  one  party  to  purchase  land  and  convey  it  to  another, 
a  promise  by  the  other  party  to  pay  him  the  purchase  price  and 
a  reasonable  compensation  for  his  services  is  a  sufficient  considera- 
tion." In  case  of  an  executory  contract  of  sale,  if  the  buyer  is 
under  an  obligation  to  take  or  accept  all  of  the  subject  matter  of 

88.  See  Watson  \.  Blossom,  (Sup.  tis,  (1901)  167  N.  Y.  194,  60  N.  E. 
G.  T.  1888)  18  State  Rep.  726,  729,  429,  reversing  on  other  grounds  38 
4  N.  y.  8.  489.  App.  Div.  240,  57  N.  Y.  S.  121 ;  Van 

89.  Watson  v.  Blossom,  (Sup.  G.  Dam  v.  Tapscott,  (Sup.  1899)  40 
T.  1888)  18  State  Rep.  726,  729,  4  App.  Div.  36,  57  N.  Y.  S.  534;  Fuller 
N.  Y.  S.  489.  V.  Schrenk,  (Sup.  1901)  58  App.  Div. 

90.  Rowland  v.  Phalen,  (Super.  222,  68  N.  Y.  S.  781,  affirmed  171 
Ct  1857)   14  Super.  Ct.  43.  N.    Y.    671    mem.,    64    N.    E.    1126; 

91.  Columbia  College  v.  Lynch,  Jaclcson  v.  Helmer,  (Sup.  1902)  73 
(M87)  70  N.  Y.  440;  Norris  v.  App.  Div.  134,  77  N.  Y.  S.  835; 
Tiffany,  (Com.  PI.  G.  T.  1894)  6  Norris  v.  Tiffany,  (Com.  PI.  G.  T. 
Miso.  380,  56  State  Rep.  406,  26  1804)  6  Misc.  380,  56  State  Rep.  406, 
N.  Y.  S.  730.  26  N.  Y.  S.  750. 

92.  Maas  v.  Chatfleld,  (1882)  90  99.  Milholland  v.  Payne,  (Sup. 
N.  Y.  303,  affirming  12  Wl<ly.  Dig.  1913)  159  App.  Div.  10,  143  N.  Y.  S. 
268;  Tradesmen's  Nat.  Bank  v.  Cur-  1090. 
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the  sale  which  he  requires  in  his  business,  and  he  will  necessarily 
need  some,  it  will  furnish  the  necessary  consideration  for  the 
promise  of  the  seller  to  sell  and  deliver  the  amount  which  the  buyer 
will  need ;  **  and  the  obligation  on  the  part  of  the  seller  to  deliver 
the  amount  which  the  buyer  will  need  is  a  sufBcient  consideration 
for  the  promise  of  the  buyer  to  take  or  receive  the  amount  which 
he  shall  need.*  But  a  contract  to  purchase  all  goods  the  buyer 
may  "  want  or  desire  "  is  not  binding  for  want  of  mutuality 
unless  supported  by  some  independent  or  additional  consideration 
other  than  the  promise  to  purchase.**  A  note  given  for  the  delivery 
of  certain  certificates  which  state  that  a  quantity  of  whisky  is  kept 
by  the  payee  on  storage,  subject  to  the  order  of  the  payee  and 
deliverable  on  payment  of  a  certain  sum,  government  tax,  etc.,  is 
supported  by  a  sufficient  consideration.''  So  the  agreement  of  a 
seller  to  appoint  the  buyer  his  exclusive  agent  in  a  certain  territory 
for  the  sale  of  his  product  is  a  sufficient  consideration  for  the 
buyer's  promises  to  purchase  a  certain  amount  of  such  product.'* 
In  case  of  an  agreement  for  a  submission  to  arbitration  the  mutual 
promises  are  a  good  consideration  the  one  for  the  other."    In  case 


84.  Ehrenworth  v.  Stuhmer,  (1920) 
229  N.  Y.  210,  128  N.  E.  108,  revers- 
ing 181  App.  Div.  939  mem.,  167  N. 
Y.  S.  1097 ;  Miller  v.  Leo,  (Sup.  1808) 
35  App.  Div.  589,  55  N.  Y.  S.  165 
(contract  for  sale  of  all  material 
required  for  a  certain  building) ; 
Eart  V.  Cayuga  Lake  Ice  Line,  (Sup. 
G.  T.  1803)  66  Hun  636  mem.,  50 
State  Rep.  362,  21  N.  Y.  S.  887; 
Reeves  v.  Fulton  Market  Refriger- 
ating Co.,  (Sup.  Tr.  T.  1918)  105 
Misc.  130,  173  N.  Y.  S.  568.  See 
also  Fuller  v.  Schrenk,  (Sup.  1901) 
58  App.  Div.  222,  68  N.  Y.  8.  781, 
affirmed  171  N.  Y.  671  mem.,  64  N. 
E.  1126,  where  the  buyer,  a  merchant, 
was  under  obligation  to  take  all 
of  his  supply  of  glass  from  the  seller. 
As  to  whether  such  a  contract  is  in- 
valid for  want  of  certainty  see  supra, 
section  68. 

95.  Wells  V.  Alexandre,  (1891) 
130  N.  Y.  642,  41  State  Rep.  334,  29 
N.  E.  142,  3  Silv.  App.  594,  revers- 
ing .'iO  Super.  Ct.  542,  25  State  Rep. 
113,  4  N.  Y.  S.  874,  and  affirming  3 
N.  Y.  S.  122. 


In  Roth  V.  Phillips,  (City  Ct.  G. 
T.  1898)  23  Misc.  240,  51  N.  Y.  S. 
101,  it  is  held  that  a  promise  by  a 
merchant  to  purchase  from  a  cred- 
itor all  of  a  certain  class  of  mer- 
chandise which  he  might  need  in  his 
business  is  a  sufficient  consideration 
for  a  promise  by  the  creditor  to  ex- 
tend the  time  for  the  payment  oi  an 
overdue  account. 

96.  Reeves  v.  Fulton  Market  Re- 
frigerating Co.,  (Sup.  Tr.  T.  1918) 
105  Misc.  130,  133,  173  N.  Y.  S.  668. 

97.  Merschendorf  v.  Koch,  (Sup. 
App.  T.  1898)  22  Misc.  356,  49  N.  Y. 
S.  285. 

98.  Standard  Fashion  Co.  v.  Os- 
trom,  (Sup.  1897)  16  App.  Div.  220, 
44  N.  Y.  S.  666. 

99.  Curtis  v.  Gokey,  (1877)  68 
N.  Y.  300;  Wood  v.  Tunnicliff,  (Sup. 
1878)  74  N.  Y.  38;  Green-Shrier  Co. 
V.  State  Realty,  etc.,  Co.,  (1910)  199 
N.  Y.  65,  92  N.  E.  98,  reversing  129 
App.  Div.  581,  114  N.  Y.  S.  49; 
Shepard  v.  Watrous,  (Sup.  1805)  3 
Caines  166. 
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of  a  lease,  if  there  has  been  no  actual  occupation  by  the  lessee,  the 
implied  undertaking  by  the  lessor  arising  from  the  denuse,  that 
the  lessee  shall  have  quiet  enjoyment,  will  be  a  sufBcient  con- 
sideration for  the  lessee's  promise  to  pay  the  agreed  rent.^  A 
promise  by  one  person. to  pay  a  certain  sum  of  money  to  a  third 
person  may  constitute  a  sufficient  consideration  for  a  promise  by 
another  person  to  do  likewise,  and  the  contract  may  be  enforced 
by  said  third  person  if  there  is  such  a  relation  between  the  promisee 
and  the  third  person  as  to  bring  him  within  the  rule  permitting 
a  third  person  for  whose  benefit  a  contract  is  made  to  enforce  it.* 
So  far  as  consideration  is  concerned  the  agreement  of  the  seller 
to  sell  will  support  a  provision  in  the  contract  that  he  may  retain 
a  part  payment  if  the  buyer  fails  to  complete  the  purchase.* 
Husband  and  wife  may  by  agreement  fix  the  interest  which  the 
survivcr  shall  take  in  the  estate  of  the  other  in  case  of  death, 
and  where  they  agree  that  on  the  death  of  either  the  survivor 
shall  be  entitled  to  the  share  in  the  estate  of  the  deceased  to  which 
he  or  she  would  have  been  entitled  if  the  deceased  had  died  intes- 
tate, the  mutual  promises  are  a  sufficient  consideration  the  one  for 
the  other.*  In  case  of  mutual  promises  to  make  wills,  the  promise 
of  one  of  the  parties  to  make  a  will  in  favor  of  the  other  party 
is  a  sufficient  consideration  for  a  similar  promise  by  such  other 
party.* 

§  312.  Mutual  Promises  of  Marriage. —  In  case  of  mutual  prom- 
ises of  marriage,  the  promise  of  one  of  the  parties  is  a  consideration 
for  that  of  the  other,*  and  it  is  immaterial  that  the  party  seeking 
to  enforce  the  contract  was  a  minor.''  A  promise  by  one  party  to 
marry  the  other  may  also  be  a  sufficient  consideration  for  a  promise 
by  the  latter  to  pay  a  sum  of  money  to  the  former  or  do  some  other 
act;'  but  if  the  promisee  is  at  the  time  married  she  cannot  enter 

1.  Vernam   v.    Smith,    (1857)     15  struction  of  agreement  223  N.  Y.  235, 

N.  Y.  327;  Wilson  v.  Baptist  Edu-  119  N.  E:  400. 

cational  Sec.,   (Sup.  G.  T.  1851)    10  5.  Kleberg  v.  Teller,   (Sup.  Sp.  T. 

Barb  308  1»18)    103  Miac.   641,   171   N.  Y.  S. 


S.  Hartieck  v.  Harbeck,   (Sup.  Sp. 


947. 


T.  1914)  87  Misc.  420,  149  N.  Y.  S.  ,  *•  V"?    '"l*    ."    necessarily    sub- 

791,  affirmed  170  App   Div.  910,  154  *\'?tf    "*    practically    all    cases    m 

,    ,  wuimcu  iiv  <^i>t>.           o    ,  which    a -recovery    is    had    for    the 

■            1125.  breach  of  a  promise  to  marry. 

8.  D'Arobrosio    v.     Russo,     (Sup.  7,  Willard  v.  Stone,    (Sup.   1827) 

App.  T.  1916)   153  N.  Y.  S.  113.  7  Cow.  22.     The  status  as  void  or 

4.  Fleischman  v.  Furgueson,   (Sup.  voidable   of    executory   contracts  by 

1916)  174  App.  Div.  310,  160  N.  Y.  infants  is  discussed  later. 

S.  387,  reversed  on  question  of  con-  8.  See  supra,  section   307   et  seq. 
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into  a  valid  agreement  to  marry  another  person,  and  her  promise 
to  do  so  cannot  constitute  a  consideration  for  a  promise  to  her,' 
and  the  mere  fact  that  an  engagement  to  marry  exists  between 
the  parties  does  not  constitute  a  sufficient  consideration  for  a 
promise  by  the  man  to  the  woman." 

§  313.  Exchange  of  Fecnniaiy  Obligati(ms. —  Persons  may 
exchange  their  obligations  for  the  payment  of  money,  and  on  the 
theory  of  mutual  promises,  the  promise  of  one  to  pay  the  amount 
of  his  obligation  may  constitute  a  sufficient  consideration  for  thei 
promise  of  the  other.  Thus  where  cross  notes  of  the  parties  equal 
in  amount  are  exchanged,  the  one  is  a  sufficient  consideration  for 
the  other."  The  same  view  is  taken  where  one  person  gives  his 
bill  of  exchange  for  the  note  of  the  other  for  a  like  amount,"  where 
there  is  an  exchange  of  post-dated  checks  for  an  equal  amount," 
and  where  one  party  exchanges  his  note  for  a  bond  of  the  other 


as     regards     marriage     as     a     con- 
sideration. 

9.  Howe  V.  Ha^an,  (Sup.  1905) 
110  App.  Div.  392,  97  N.  Y.  S.  86. 

10.  Blanshan  t.  Russell,  (Sup. 
1898)  32  App.  Div.  103,  52  N.  Y.  S. 
063,  affirmed  161  K.  Y.  629  mem.,  55 
K.  E.  1093.  See  also  Bruyn  v.  Rus- 
sell, (Sup.  1889)  62  Hun  17,  22  State 
Rep.  374,  4  N.  Y.  S.  784. 

In  Blanshan  v.  Russell,  supra, 
Parker,  P.  J.,  says:  "The  evidence 
concerning  the  marriage  engagement 
clearly  does  not  show  a  valid  con- 
sideration to  support  the  note.  It  is 
not  claimed  that  Mrs.  Bruyn  prom- 
iiied  to  marry  Mr.  De  Witt  if  he 
would  give  her  the  note  or  pay  her 
any  sum  of  mone/  whatever.  The 
evidence  shows  that  an  e  gagement 
to  marry  existed  between  them  at 
the  time  the  note  was  executed,  but 
there  is  nothing  whatever  to  show 
that  the  engagement  was?  induced  by 
the  giving  of  the  note.  The  note  was 
not  given  as  a  consideration  for  the 
engagement,  nor  was  the  engage- 
ment entered  into  in  consideration  of 
the  giving  of  the  note.  The  betrothal 
had  existed  for  some  time  before  the 
note  was  executed,  and  the  mere  ex- 
istence of   such  an  engagement  will 


not   in   itself  support  an   executory 
contract  to  pay." 

11.  Cobb  v.  Titus,  (1864)  10  N.  Y. 
108,  1  Seld.  Notes  225;  Rice  v. 
Grange,  (M9e)  131  N.  Y.  149,  42 
State  Rep.  747,  30  N.  E.  46,  affirming 
39  State  Rep.  163,  14  N.  Y.  S.  911; 
State  Bank  v.  Smith,  (1898)  156  N. 
Y.  185,  49  N.  E.  680,  affirming  85 
Hun  200,  66  State  Rep.  483,  32  N. 
Y.  S.  999;  Milius  v.  Kauffman,  (Sup. 
1905)  104  App.  Div.  442,  93  N.  Y.  S. 
069;  Rice  v.  Mather,  (Sup.  1829)  3 
Wend.  62;  Dowe  v.  Schutt,  (Sup. 
1846)  2  Denio  621;  Wooster  v.  Jen- 
kins, (Sup.  1846)  3  Denio  187; 
Shannon  v.  Horley,  (Sup.  Tr.  T. 
1900)  32  Misc.  623,  66  N.  Y.  S.  471; 
Mutual  Loan  Ass'n  t.  Brandt,  (City 
Ct.  G.  T.  lOai)  34  Misc.  400,  69  N. 
Y.  S.  6.')2,  affirmed  as  to  this  but  re- 
versed on  other  grounds  35  Misc. 
270,  71  N.  Y.  S.  770;  Cohn  v.  Hns- 
son,  (Super.  Ct.  1889)  57  Super.  Ct 
238,  6  N.  Y.  S.  897,  affirmed  119  N. 
Y.  609,  28  State  Rep.  852,  23  N.  E. 
573,  2  Silv.  App.  4»4. 

12.  Newman  v.  Frost,  (1873)  52 
N.  Y.  422. 

13.  Frazier  v.  Trow's  Printing, 
etc.,  Co.,  (Sup.  1881)  24  Hun  281, 
affirmed  90  N.  Y.  678  mem. 
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party  for  a  like  amount  secured  by  a  mortgage."  In  case  of  an 
exchange  of  notes,  as  neither  note  is  to  be  considered  accommo- 
dation paper  the  discount  by  a  party  of  the  note  secured  by  him 
at  greater  than  the  legal  rate  of  interest  does  not  invalidate  the  note 
for  usury.**  And  it  seems  that  in  an  action  by  one  party  on  the 
note  given  to  him,  the  fact  that  his  note  given  to  the  other  party 
was  not  paid  when  due  is  not  available  in  defense  as  a  failure  of 
consideration,  but,  to  be  available,  must  be  set  up  as  a  counter- 
claim." "If,"  saj^  McAdam,  J.,  "  both  notes  are  due,  and  each 
remains  in  the  hands  of  its  payee,  the  one  may  doubtless  be  set 
off  against  the  other.  But  the  two  contracts,  though  mutual,  are 
independent,  and  if  they  are  for  the  payment  of  money  at  different 
times,  each  must  be  performed  according  to  its  terms.""  The 
fact  that  one  party  receives  at  the  time  a  note  of  the  other  party 
similar  in  amount  and  date  of  maturity,  does  not,  it  seems,  as  a 
matter  of  law  establish  that  the  one  was  given  in  consideration 
or  exchange  for  the  other  and  preclude  one  party  from  showing 
that  the  note  given  by  him  was  in  fact  accommodation  paper." 

§  314.  Implication  of  Mutual  Promise ;  Oeneral  Bule. —  In  order 
to  render  a  contract  a  proper  bilateral  one,  so  that  the  promise  of 
one  may  be  a  consideration  for  the  promise  of  the  other,  each 


14.  Burhansv.  Carter,  (Sup.  1878) 
13  Hun  lo3. 

1$.  Cobb  V.  Titus,  (1854)  10  N.  Y. 
198,  1  Seld.  Notes  225;  Rice  v. 
Mather,  (Sup.  1829)  3  Wend.  62. 
^  also  Mutual  Loan  Ass'n  t. 
Brandt,  (City  Ct.  G.  T.  1901)  34 
Misc.  400,  69  N.  Y.  S.  652,  reversed 
on  other  grounds  35  Misc.  270,  71 
N.  y.  S.  770. 

16.  MiliuB  T.  Kauffman,  (Sup. 
1905)  104  App.  Div.  442,  99  N.  Y. 
S.  669;  Wooster  v.  Jenkins,  (Sup. 
1846)  3  Denio  187;  Shannon  v.  Hor- 
ley,  (Sup.  Tr.  T.  1900)  32  Misc.  623, 
«6  N.  Y.  S.  471.  See  aUo  Rice  v. 
Grange,  (1892)  131  N.  Y.  149,  42 
6tate  Rep.  747,  30  N.  E.  46,  affirming 
39  State  Rep.  163,  14  N.  Y.  S.  911. 
But  see  Leslie  t.  Bassett,  (1892)  129 
N.  Y.  523,  42  State  Rep.  35«,  29  N. 
E.  834,  reversing  59  Super.  Ct.  403, 
39  State  Rep.  146,  14  N.  Y.  S.  380. 

17.  Shanon  v.  Horley,  (Sup.  Tr.  T. 
190)  32  Misc.  623,  66  N.  Y.  S.  471. 


A  similar  statement  is  found  in 
Wooster  v.  Jenl<in8,  (Sup.  1846)  3 
Denio  187,  189,  wherein  Bronson, 
C.  J.,  8aid>:  "  It  is  urged  that  as 
between  the  original  parties,  cross 
notes  or  acceptances  should  be  re- 
garded as  accommodation,  in  con- 
tradistinction to  business  securities. 
But  the  rule  is  settled  the  other  way. 
Each  party  may  prove  the  debt 
against  the  other  under  a  commis- 
sion of  bankruptcy.  And  although 
one  party  sells  the  note  or  bill  at  a 
greater  discount  than  seven  per 
centum,  the  purchaser  will  acquire 
a  good  title.  It  is  true  that  so  long 
as  the  securities  are  in  the  hands  of 
the  original  parties,  they  will  bal- 
ance each  other.  But  it  will  be  by 
way  of  set-off,  and  not  on  the  ground 
that  they  are  invalid." 

18.  Mutual  Loan  Ass'n  v.  Brandt, 
(Sup.  App.  T.  1901)  35  Misc.  270, 
71  N.  Y.  S.  770,  reversing  34  Misc. 
40©,  69  N.  Y.  S.  652. 
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party  need  not  in  express  terms  agree  to  perform  his  part  of  the 
contract.  An  agreement  to  do  so  may  be  implied  from  the  terms 
of  the  agreement  as  a  whole."  As  said  by  Cardozo,  J. :  **  The  law 
has  outgrown  its  primitive  stage  of  formalism  when  the  precise 
word  was  the  sovereign  talisman,  and  every  slip  was  fatal.  It  takes 
a  broader  view  to-day.  A  promise  may  be  lacking,  and  yet  the 
whole  Mrriting  may  be  '  instinct  with  an  obligation,'  imperfectly 
expressed.  ...  If  that  is  so,  there  is  a  contract."**  A 
promise,  however,  is  not,  under  all  circumstances,  implied  from 
the  fact  that  a  promise  has  been  made  by  another  party  to  which 
that  sought  to  be  implied  would  be  the  correlative  and  so  place 


M.  Eno  V.  Woodworth,  (1«50)  4 
N.  Y.  249;  CUrk  v.  Ulster,  etc.,  R. 
Co.,  (1907)  189  N.  Y.  93,  81  N.  E. 
706,  affirming  114  App.  Div.  908 
mem,  100  N.  Y.  S.  1110;  Benedict  v. 
PincuB,  C1908)  191  N.  Y.  377,  84 
N.  E.  284,  reversing  113  App.  Div. 
903,  98  N.  Y.  S.  1007,  wbicli  followed 
its  decision  on  prior  appeal  109  App. 
Div.  20,  95  N.  Y.  S.  1042;  New  York 
V.  DeUi  Paoli,  (1911)  202  N.  Y.  18, 
94  N.  E.  1077,  affirming  130  App. 
Div.  939  mem.,  121  N.  Y.  8.  1127, 
which  affirms  03  Misc.  411,  116  N.  Y. 
S.  544;  Grossman  v.  Schenker,  (1912) 
206  N.  Y.  466,  100  N.  E.  39,  affirming 
144  App.  Div.  911  mem.,  128  N.  Y.  S. 
U26;  Wood  V.  Duff-Oordon,  (lftl7) 
222  N.  Y.  88,  118  N.  E.  214,  revers- 
ing 177  App.  Div.  624,  164  N.  Y.  S. 
576;  Ehrenworth  v.  Stuhmer,  (App. 
1920)  229  N.  Y.  210,  128  N.  E.  108^ 
reversing  181  App.  Div.  939,  167  N. 
Y.  S.  1097;  Baker  Transfer  Co.  v. 
Merchant's  Refrigerating,  etc.,  Mfg. 
Co.,  (Sup.  1806)  1  App.  Div.  507,  72 
State  Rep.  601,  37  N.  Y.  S.  27«; 
Wood  V.  Knight,  (Sup.  1898)  35 
App.  Div.  21,  54  N.  Y.  S.  466;  Fuller 
V.  Schrenk,  (Sup.  1901)  58  App.  Div. 
222,  68  N.  Y.  S.  781,  affirmed  171 
N.  Y.  671  mem.,  64  N  E  1126;  Mc- 
Call  Co.  V.  Wright,  (Sup.  1909)  133 
App.  Div.  62,  117  N.  Y.  S.  775,  af- 
firmed 198  N.  Y.  143,  91  N.  E.  516 
(implication  of  promise  of  employer 
to  keep  employee  in  his  service) ; 
Consolidated  Rubber  Tire  Co.  v.  Fire- 
stone Tire,  etc.,  Co.,  (Sup.  1911)  144 


App.  Div.  2215,  129  N.  Y.  S.  117; 
Struzewski  v.  Farmers'  F.  Ins.  Co., 
(Sup.  1917)  179i  App.  Div.  318,  166 
N.  Y.  S.  362;  East  v.  Cayuga  Lake 
Ice  Line,  (Sup.  G.  T.  1893)  66  Hun 
636  mem.,  60  'State  Rep.  362,  21 
N.  Y.  S.  887;  Independent  Ice  Ass'n 
V.  Andrews,  (Sup.  1893)  71  Hun  74, 
64  State  Rep.  218,  24  N.  Y.  S.  611; 
Sagalowitz  v.  Pellman,  (Sup.  App.  T. 
1900)  32  Misc.  508,  66  N.  Y.  S.  433; 
Silberman  v.  Schwarcz,  (Sup.  App. 
T.  1904)  45  Misc.  352,  90  N.  Y.  S. 
382;  Geringer  v.  Friedman,  (Sup. 
App.  T.  1913)  80  Misc.  212,  140  N^. 
Y.  S.  1035;  Reeves  v.  Fulton  Market 
Refrigerating  Co.,  (Sup.  Tr.  T. 
1918)  105  Misc.  130,  173  N.  Y.  8. 
568;  Meyer  v.  Schwinger,  (Sup. 
App.  T.  1913)  141  N.  Y.  S.  604; 
Hamilton  v.  Smith,  (Sup.  App.  T. 
1913)  141  N.  Y.  S.  577;  Halpern  v. 
Langrock  Bros.  Co.,  (County  Ct. 
1915)  15>3  N.  Y.  S.  985,  reversed  oo 
other  grounds  169  App.  Div.  464, 
166  N.  Y.  6.  1«7;  Stadler  v.  Samuels, 
(Sup.  App.  T.  1919)  178  N.  Y.  S. 
334.  See  also  McDermott  v.  Palmer, 
(Sup.  G.  T.  1851)  11  Barb.  9,  re- 
versed on  other  grounds  8  N.  Y.  883, 
2  E.  D.  Smith  675,  Seld.  Notes  124; 
Richards  v.  Edick,  (Sup.  6p.  T.  1853) 
17  Barb.  260. 

80.  Wood  V.  Duff-Gordon,  (1917) 
222  N.  Y.  88,  91,  118  N.  E.  214.  See 
also  McCall  Co.  v.  Wright,  (Sup. 
1909)  133  App,  Div.  62,  117  N.  Y.  a 
775. 
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the  parties  under  mutual  obligations  to  each  other;''  and  it  is 
said  that  a  mutual  promise  is  only  to  be  implied  to  enforce  a 
manifest  equity  or  to  reach  a  result  which  the  acts  of  the  parties 
iadicate  that  they  intended  to  effect.**  And  where  a  contract  for 
the  sale  of  chattels  was  signed  by  the  sellers  only  and  stated  that 
they  "  agree  "  to  deliver  to  the  buyer  certain  property  at  a  certain 
price,  "  cash  on  delivery,"  it  was  held  that  there  was  no  conclusive 
presumption  that  the  buyer  agreed  to  accept  and  pay  for  the 
property,  and  that  the  sellers  could  show  as  a  fact  that  there  was 
no  promise  by  the  buyer  and  that  therefore  their  promise  was 
unenforceable  for  want  of  mutuality."  Also  the  mere  fact  that 
the  defendant  in  referring  to  the  arrangement  or  transaction 
between  the  parties  uses  the  words  **  agreement  "  or  "  agreed  " 
will  not  justify  the  implication  of  a  mutual  promise  or  obligation 
on  the  part  of  the  other  party.** 

§  315. Application  of  Rule  Generally. —  The  word  "  agree- 
ment," "  agree,"  or  "  agreed,"  if  used  in  a  contract  signed  by 
both  parties,  though  the  promise  is  in  the  words  of  one  party  only, 
usually  imports  a  promise  on  the  part  of  the  other  party  as  well, 
as  such  word  is  deemed  the  word  of  both  parties.**  Thus  a  con- 
tract of  sale,  providing  that  it  is  "  agreed  "  that  the  seller  shall 
famish  the  buyer  with  certain  property  at  a  stated  price,  imports 
a  promise  by  the  buyer  to  accept  and  pay,**  and  where  a  contract 
provided  that  "  it  is  agreed  in  consideration  of  "  the  buyer,  a 
merchant,  buying  all  of  his  supply  of  a  certain  commodity,  the 
sellers  "  agree  "  to  sell  him  such  commodity  at  a  certain  price, 
this  was  held  to  import  a  promise  by  the  buyer  to  purchase.*^    The 

SI.  Justice    V.    Lang,     (1873)     52  "agree"  or  the  like  as  importing  a 

N.  T.  323,  329.  mutual  promise. 

18.  Joseph    V.    Sul^erger,     (Sup.  25.  Grossman  v.   Schemker,    (Sup. 

1»10)   136  App.  Div.  499,  121  N.  Y.  1912)  206  N.  Y.  4«6,  468,  100  N.  E. 

8.  73.  39;     Moran    v.     Standard    Oil    Co., 

i».  Justice  V.  Lang,   (1873)   52  N.  (1914)  211  N.  Y.  187,  105  N.  E.  217, 

T.  323.    On  tbe  earlier  appeal  in  this  reversing   153  App.   Div.   894  mem., 

case,  42  N.  Y.  493,  the  view  was  ex-  137   N.  Y.   S.   1130;    Barton  v.   Mc- 

pressed   that    an    agreement   by   the  Lean,  (Sup.  1843)  5  Hill  256;  Rich- 

bnyer  to  pay  should  be  inferred  from  ards  v.  Edick,  (Sup.  18.53)   17  Barb, 

the  provision  for  payment  "cash  on  260;  Nounenbocker  v.  Hooper,  (Com, 

delivery,"   though   the  question   was  PI.   1855)    4  E.  D.  Smith  401.     See 

not  necessarily  involved,  as  stated  by  al?o  Andrews  v.  Pontue,  (Sup.  1840) 

the  court  on  the  second  appeal.  24  Wend.  285. 

•4.  Jioseph    V.    Sulzberger,     (Sup.  26.  Barton  v.  McLean,  (Sup.  1843) 

1910)   136  App.  Civ.  499,  121  N.  Y.  5  Hill  2.56. 

8.  73.    See  next  following  section  as  27.  Fuller  v.  Schrenk,  (Sup.  1901) 

to  the  effect  of  the  use  of  the  word  58  App.  Div.  222,  68  N.  Y.  S.  781 ; 
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same  haa  been  held  true  as  to  a  contract  for  the  sale  of  land,  signed 
by  both  parties,  under  which  the  vendor  "  agrees  "  to  sell  and 
convey  the  land  at  a  stated  price.**  Also,  in  case  of  a  contract  of 
employment,  where  it  was  mutually  agreed  between  the  parties 
that  the  employer  should  pay  a  certain  compensation  for  the 
superintendence  of  repairs  or  the  erection  of  his  building,  a 
promise  on  the  part  of  the  employee  to  render  the  services  has 
been  implied;**  and  a  contract  of  employment  signed  by  both 
parties,  under  which  the  employer  "  agrees  "  to  employ  the  other 
party  for  a  stated  time,  imports  a  promise  by  the  latter  to  serve 
for  such  time.**  And  where  an  instrument  is  designated  as  an 
agreement  between  the  parties  and  it  recites  that  the  employee 
"  agrees  "  to  sell  the  goods  of  the  employer  for  a  certain  time  and 
that  the  employer  "  agrees  "  to  pay  a  certain  commission  on  goods 
sold,  a  promise  on  the  part  of  the  employer  to  furnish  the  goods 
to  be  sold  or  fill  the  orders  taken  by  the  employee  is  to  be  implied.** 
A  promise  by  an  employee  to  render  his  services  is  to  be  implied 
from  a  provision  giving  him  the  right  to  terminate  the  contract 
after  a  certain  notice,'*  and  also,  it  seems,  from  a  provision  that  he 
is  to  perform  his  duties  to  the  "  satisfaction  "  of  the  employer.** 
It  has  also  been  held  that  an  obligation  on  the  part  of  the  employee 
to  serve  is  to  be  implied  where  the  contract,  which  was  signed  in 
duplicate,  recites  that  the  employer  has  engaged  the  employee  for 
a  certain  period  on  certain  terms,  and  further  provides  that  the 
employee  is  to  leave  as  a  deposit  a  certain  part  of  his  salary  for 
faithful  service.**    And  where  an  employment  contract  recited  that 

alBrmed  171  N.  Y.  671  mem.,  64  N.  1076;  Stadler  t.  Samuels,  (Sup.  App. 

E.  1120.  T.  1919)    178  N.  Y.  S.  324;  Nounen- 

28.  Richards  T.  Edick,  (Sup.  1S53)  bocker  t.  Hooper,  (Com.  PI.  1855) 
17    Barb.    260.      But    see    Booth    v.  4  E.  D.  Smith  401. 

Milliken,   (Sup.  1908)   127  App.  Div.  31.  Moran    v.    SUndard    Oil    Co., 

522,   111   N.   Y.   8.   791,  affirmed  on  (1914)  211  N.  Y.  187,  105  N.  E.  217, 

other  grounds  194  N.  Y.  553,  87  N.  reversing   153  App.   Div.   894   mem., 

E.  1115,  where  a  contract  for  the  sale  137  N.  Y.  S.  1130. 

of     land     recited     that     the    seller  S2.  Bozzone     v.     Stafford,      (Sup. 

"agrees"  to   sell   and   the   contract  App.  T.  1914)  85  Misc.  53,  146  N.  Y. 

was  signed  by  both  parties.    The  fact  S.  1076. 

that  the  word  "agrees"  is  used   is  33.  Meyer     v.     Schwinger,      (Sup. 

not,  however,  noticed  by  the  court.  App.  T.  1913)   141  N.  Y.  S.  504. 

29.  Grossman  v.  Schenker,  (1912)  84.  Geringer  v.  Friedman,  (Sup. 
206  N.  Y.  466,  100  N.  E.  39,  affirm-  App.  T.  1913)  80  Misc.  212,  140  N. 
ing  144  App.  Div.  911  mem.,  128  Y.  S.  1035.  See  also  Silberman  v. 
N.  Y.  S.  1125.  Schwarcz,    (Snp.   App.   T.    1904)    46 

30.  Bozzone  v.  Stafford,  (Sup.  App.  Misc.  Sm,  90  N.  Y.  S.  382. 
T.  1014)    85  Misc.  53,  146  N.  Y.  S. 
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ia  consideration  of  the  employer  engaging  the  employee  in  his 
business  the  employee  is  to  render  his  services  for  a  stated  period,  a 
promise  on  the  employer's  part  to  hire  the  employee  was  implied.** 
But  from  the  mere  fact  that  an  employer  promises  to  keep  an 
employee  in  his  employ  for  a  stated  time,  a  promise  by  the  employee 
to  serve  for  such  time  cannot  be  implied." 

The  word  "  sold  "  as  used  in  a  memorandum  of  a  contract  for 
the  sale  of  chattels  signed  by  both  parties  imports  an  obligation 
on  the  part  of  the  buyer  to  accept  and  pay."  Where  a  carrier  at 
the  request  of  a  shipper  consents  or  agrees  to  furnish  the  latter, 
at  a  certain  time,  with  cars  for  shipment  of  freight,  a  promise  on 
the  shipper's  part  to  take,  use  and  freight  the  cars  will  be  implied 
from  his  request,  thus  creating  the  necessary  mutuality  of  prom- 
ises to  make  the  contract  binding  on  both  parties.**  If  a  person 
agrees  to  pay  a  certain  sum  if  the  promisee  will  remove  a  build- 
ing by  a  certain  day,  and  the  latter  agrees  to  pay  a  certain  sum 
for  every  day  that  shall  elapse  after  the  time  specified  without  the 
building's  having  been  removed,  there  is  a  proper  ease  of  mutual 
promises,  as  this  obligates  the  promisee  to  remove  the  building.'* 
It  has  also  been  held,  where  separate  conveyances  in  trust  by  two 


55.  Halpern  v.  Langrock  Bros.  Co., 
(Ctounty  Ct.  1915)  153  N.  Y.  8.  985, 
rereraed  on  other  grounds  149  App. 
Div.  464,  155  N.  Y.  8.  167. 

56.  Sorrentino  v.  Bauchet,  (Snp. 
App.  T.  1916)   161  N.  Y.  8.  262. 

91.  Bushnell  v.  National  Bank, 
(Snp.  1877)  10  Hun  378,  affirmed  74 
N.  Y.  290. 

S8.  Clark  v.  Ulster,  etc.,  R.  Co., 
(1907)  189  N.  Y.  93,  81  N.  E.  766, 
affirming  114  App.  Div.  908  mem., 
100  N.  Y.  S.  1110.  In  this  case  Wil- 
lard  Bartlett,  J,  said:  "The  request 
that  the  car  be  furnished  carried 
with  it,  hy  implication  of  law,  an 
agreement  to  make  use  of  it  if  the 
request  vas  complied  with  and  a 
correlative  promise  to  pay  to  the 
defendant  in  the  event  of  nonuser 
whatever  loes  it  might  thereby  incur. 
This  obligation  is  just  as  clear  as 
wonid  be  that  of  a  person  who  went 
Into  a  restaurant  and  ordered  a  din- 
ner for  a  party  of  friends  to  pay  for 
the  meal  furnished  in  accordance 
wHh  his  order,  even  though  he  pro- 


duced no  guests  to  partake  of  his 
hospitality.  The  mere  order  under 
such  circumstances  carries  with  it 
the  implication  of  a  promise  to  pay. 
'  Where  a  relation  exists  between  two 
parties  which  involves  the  perform- 
ance of  certain  duties  by  one  of  them 
and  the  payment  of  a  reward  to  him 
by  the  other,  the  law  will  imply  or 
the  jury  may  infer  a  promise  by  each 
party  to  do  what  is  to  be  done  by 
him.'" 

In  such  a  case  the  shipper's  claim 
of  damages  for  breach  of  the  con- 
tract to  furnish  the  cars  at  a  certain 
time  is  not  waived  or  discharged  by 
his  signing,  without  any  further  con- 
sideration, a  contract  limiting  the 
liability  of  the  carrier  for  the  trans- 
portation of  the  live  stock  shipped. 
Clark  V.  Ulster,  etc.,  R.  Co.,  (1907) 
189  N.  Y.  93.  81  N.  E.  766.  affirming 
114  App.  Div.  908  mem.,  100  N.  Y. 
S.  1110. 

39.  Pettis  V.  Bloomer,  (Com.  PI.  O. 
T.  1861)  21  How.  Pr.  317. 
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parties  were  contained  in  the  same  deed,  that  the  one  was  in  con- 
sideration of  the  other  and  that  they  were  not  voluntary  convey- 
ances, though  it  was  not  expressly  stated  in  the  deed  that  this  was 
the  fact.**  Where  a  mtinicipality  was  obliged  to  sweep  and  clean 
its  streets,  and  a  department  was  constituted  for  the  purpose  of 
performing  this  work  through  contracts  with  third  persons,  and  the 
department,  after  advertising  for  bids  for  the  privilege  of  picking 
over  the  dumps,  granted  the  privilege  to  the  best  bidder,  it  was  hdd 
that  an  obligation  on  the  part  of  the  municipality  to  deliver  the 
refuse  at  the  dumps  would  be  implied,  and  that  therefore  there  was 
mutuality  of  obligation  rendering  the  contract  granting  the  privi- 
lege of  picking  over  the  dumps  binding  on  the  party  to  whom  the 
privilege  was  granted." 

§  316.  Mutuality  of  Oblie^tion;  Oeneral  Rule. —  Unless  the  con- 
tract is  supported  by  some  other  consideration,  there  must  be,  as 
a  general  rule,  mutuality  of  obligation  to  render  it  binding  on 
either  party.  A  promi.se  by  one  party  to  perform  an  act  or  series 
of  acts  in  consideration  solely  of  the  performance  of  another  act 
or  series  of  acts  by  the  other  party,  the  latter  being  left  entirely 
free  to  perform  or  not  on  his  part,  is  unenforceable  for  want  of  a 
sufScient  consideration,^  and  mutuality  of  obligation  must  exist 


40.  Livingston  v.  New  York  L. 
Ins.,  etc.,  Co.,  (Sup.  G.  T.  1891)  38 
State  Rep.  666,  13  N.  Y.  S.  105. 

41.  New  York  v.  Delli  Paoli,  (1»11) 
203  N.  Y.  18,  94  N.  E.  1077,  affirm- 
ing 136  App.  Div.  939,  121  N.  Y.  S. 
1127,  which  affirmed  63  Misc.  4fll, 
116  N.  Y.  8.  544.  See  also  New  York 
T.  New  York  Disposal  Corp.,  (Sup. 
Sp.  T.  1917)  100  Misc.  536,  166 
N.  Y.  8.  963. 

"  This,"  says  Gray,  J.,  in  the  Paoli 
case,  supra  (20&  N.  Y.  23),  "  is  not 
a  case  of  an  omission  by  the  parties, 
which  courts  will  not  feel  justified 
in  supplying;  it  is  a  case  where  the 
language  used  by  them  shows  that  an 
additional,  or  correlative,  covenant 
waa  intended,  which  the  courts 
should  and  will  supply.  The  agree- 
ment of  the  city  that  its  street  ref- 
use should  he  delivered  at  the  dumps 
enumerated  was  indispensable  to  the 
effectuation  of  the  contract,  and  for 
that  reason  it  will  be  implied." 


48.  Hathaway  v.  Bennett,  (1854) 
10  N.  Y.  106,  1  Seld.  Notes  222;  Chi- 
cago, etc.,  R.  Co.  T.  Dane,  (1870)  43 
N.  Y.  240;  Hurd  v.  Gill,  (1871)  46 
N.  Y.  341;  Todd  v.  Weber,  (1884)  05 
N.  Y.  181;  Levin  V  Dietz,  (1909)  194 
N.  Y.  376,  87  N.  E.  454,  reversing 
119  App.  Div.  875  mem.,  104  N.  Y.  S. 
1131,  which  affirmed  48  Misc.  593,  06 
N.  Y.  S.  468;  Grossman  v.  Schenker, 
(1912)  206  N.  Y.  466,  468,  lOO  N.  E. 
39;  MoFcr  v.  Walker,  (Sup.  1897)  23 
App.  Div.  91,  48  N.  Y.  S.  341;  Bay- 
lies v.  Automatic  F,  Alarm  Cot, 
(Sup.  1902)  70  App.  Div.  567,  75 
N.  Y.  S.  555;  Geer  v.  Clark,  (Sup. 
1903)  S3  App.  Div.  292,  82  N.  Y.  S. 
87;  Howie  v.  Kasnowitz,  (Sup.  1903) 
83  App.  Div.  295,  82  N.  Y.  S.  42; 
Cook  v.  easier,  (Sup.  1903)  87  App. 
Div.  8,  83  N.  Y.  S.  1045;  Commercial 
Wood,  etc.,  Co.  v.  Northampton 
Portland  Cement  Co.,  (Sup.  1906) 
115  App.  Div.  388,  100  N.  Y.  S.  960, 
affirmed  on  other  grounds  190  N.  Y. 


Digitized  by  VjOOQIC 


i  3i«] 


CONSIDERATION 


476 


at  the  same  time."  If  there  is  no  mutuality  of  obligation  it  is 
immaterial  that  the  contract  is  signed  by  both  the  parties  and 
-duplicate  copies  taken  by  each.**  Thus  an  agreement  by  one  person 
to  employ  another  for  a  stated  time  is  unenforceable  by  the  latter 
for  want  of  mutuality  if  there  is  no  promise,  express  or  implied, 


1,  82  N.  E.  730;  Jackson  ▼.  Alpha. 
Port  Cement  Co.,  (Sup.  1007)  122 
App.  Dir.  346,  106  N.  Y.  S.  1052; 
Winslow  T.  Mayo,  (Sup.  1908)  123 
App.  Div.  768,  108  N.  Y.  S.  640, 
affirmed  105  N.  Y.  651  mem.,  88  N. 
£.  113S;  Booth  V.  Millikeo',  (Sup. 
1008)  127  App.  Div.  522,  111  N.  Y. 
S.  791,  affirmed  on  other  grounds  194 
N.  Y.  363,  87  N.  E.  1115;  Joseph  v. 
Sulriierger,  (Sup.  1010)  136  App. 
Div.  490,  121  N.  Y.  6.  73;  Notman 
V.  Galveston  Steamship  Co.,  (Sup. 
1010)  137  App.  Div.  861,  122  N.  Y. 
8.  508;  People  v.  Public  Service 
Commission,  (Sup.  1910)  140  App. 
Div.  830,  126  N.  Y.  S.  1000;  Jermyn 
v.  Searing,  (Sup.  1916)  17a  App. 
Div.  707,  156  N.  Y.  S.  718;  Barbour 
V.  Equitable  L.  Assur.  Soc,  (Sup. 
1916)  1T4  App.  Div.  759,  161  N.  Y. 
8.  469;  Remmey  v.  Van  De  Carr, 
(Sup.  1917)  W7  App.  Div.  237,  163 
N.  Y.  S.  724;  Livingston  v.  Rogers, 
(Sup.  1804)  1  Caines  683,  Col.  ft  C. 
Cas.  391;  Burned  v.  Bisco,  (Sup. 
1909)  4  Johns.  235;  Wood  v.  Ed- 
wards, (Sup.  1821)  19  Johns.  205; 
McFarland  v.  Smith,  (Sup.  1827)  6 
Cow.  669;  Townsendr  v.  Corning, 
(Sup.  1840)  23  Wend.  435,  affirming 
4  Hill  351;  Macedon,  etc.,  Plank 
Road  Co.  y.  Snediker,  (Sup.  O.  T. 
1854)  18  Barb.  317;  Myers  v.  Cronk, 
(Sup.  1887)  46  Hun  401,  10  State 
Rep.  127 ;  Collier  v.  Trow's  Printing, 
etc..  Binding  Co.,  (Sup.  1888)  49 
Hon  147,  IB  State  Rep.  10a4,  1  N.  Y. 
8.  844;  Wamciley  v.  Horton,  (Sup. 
1804)  77  Hun  317,  60  State  Rep. 
313,  28  N.  Y.  S.  423;  Roland  v. 
Pinckney,  (Super.  Ct.  G.  T.  1804)  8 
Misc.  458,  60  State  Rep.  606,  20  N. 
Y.  8.  1102;  Wall  v.  Gillin  Printing 
Co.,  (Sup.  App.  T.  1807)  ai  Misc. 
649,  48  N.  Y.  S.  67;  Krumenacker  v. 
Bete,   (Sup.  App.  T.  1899)   26  Misc. 


744,  66  N.  Y.  S.  1042;  Ward  v. 
Zborowski,  (Sup.  App.  T.  1900)  31 
Misc.  66,  63  N.  Y.  S.  219,  reversing 
30  Misc.  839,  61  N.  Y.  S.  1151;  Col- 
lins v.  American  News  Co.,  (Sup.  Sp. 
T.  1001)  34  Misc.  260,  60  N.  Y.  S. 
638,  affirmed  in  opinion  below  68 
App.  Div.  630,  74  N.  Y.  8.  1123; 
Farmer  v.  Putnam,  (Sup.  App.  T. 
1001)  35  Misc.  32,  70  N.  Y.  S.  170; 
Automatic  Vending  Co.  v.  Heins, 
(Sup.  App.  T.  1002)  39.  Misc.  788, 
81  N.  Y.  S.  301  (contract  for  placing 
vending  machine  on  defendant's 
premises) ;  Durkin  v.  New  York, 
(Sup.  App.  T.  1005)  49  Misc.  114, 
96  N.  Y.  S.  1059;  Colt  v.  O'Connor, 
(Sup.  Sp.  T.  1908)  60  Misc.  S3,  109 
N.  Y.  S.  680;  White  v.  Kingston 
Motor  Car  Co.,  (Sup.  App.  T.  1910) 
60  Misc.  627,  126  N.  Y.  S.  150;  Sigs- 
bee  V.  New  Era  Mfg.  Co.,  (Sup.  App. 
T.  1916)  95  Misc.  57ft,  580,  159  N. 
Y.  S.  740;  Acme  Wood  Carpet  Floor- 
ing Co.  V.  Broadway,  etc.,  Co.,  (Sup. 
App.  T.  1913)  142  N.  Y.  S.  490; 
Gross  V.  Stampler,  (Sup.  App.  T. 
1917)  165  N.  Y.  S.  214;  Getnftn  v. 
Getman,  (Chan.  Ct.  1846)  1  Barb. 
Ch.  49ft.;  Walker  v.  Gilbert,  (Super. 
Ct.  1864)  26  Super.  Ct.  214;  Briggs 
V.  Smith,  (Com.  PI.  1B71)  4  Daly 
110;  Rafolovitz  v.  American  To- 
bacco Co.,  (Sup.  Sp.  T.  1893)  29 
Abb.  N.  Cas.  40i6,  23  N.  Y.  S.  274. 

43.  Remmey  v.  Van  De  Carr, 
(Sup.  1917)  177  App.  Div.  237,  163 
N.  Y.  S.  724;  Utica,  etc.,  R.  Co.  v. 
Brinckerhoff,  (Sup.  1839)  21  Wend. 
139;  Macedoh,  etc..  Plank  Road  Co. 
V.  Snediker,  (Sup.  G.  T.  1854)  18 
Barb.  317;  Walker  v.  Gilbert,  (Su- 
per. Ct.  1864)  25  Super.  Ct.  214,  223. 

44.  Booth  V.  Milliken,  (Sup.  1908) 
127  App.  Div.  522,  111  N.  Y.  S.  791. 
affirmed  on  other  grounds  194  N.  Y. 
553,  87  N.  E.  1116. 
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on  his  part  to  render  his  services,"  and  an  agreement  by  an 
employee  to  render  services  for  a  stated  period  is  unenforceable  by 
the  employer  for  want  of  mutuality  if  there  is  no  obligation  on  the 
part  of  the  employer  to  employ  or  retain  the  employee  in  his 
service."  This  has  been  held  true  as  regards  a  contract  by  which 
one  party  is  appointed  the  exclusive  selling  agent  for  the  other 
party  and  is  to  receive  a  commission  on  all  goods  sold  by  himself 
or  others,  but  under  which  the  agent  in  no  way  binds  himself  to 
sell  or  attempt  to  sell  any  goods  for  his  principal  or  to  do  any 
other  act  for  him."  The  same  is  true  as  to  a  promise  by  a  buyer 
to  purchase  if  there  is  no  obligation  on  the  part  of  the  seller  to 
sell,"  or  by  a  seller  or  vendor  to  sell  if  there  is  no  obligation  on 
the  part  of  the  buyer  or  purchaser  to  buy ;  *•  and  for  this  reason 
an  order  for  goods  may  be  countermanded  by  the  purchaser  before 
acceptance  by  the  seller,  though  the  order  expressly  provides  that 


45.  Sigsbee  v.  New  Era  Mfg.  Co., 
(Sup.  App.  T.  IftlO)  93  Misc.  579, 
159  N.  Y.  8.  740;  Sorrentino  v. 
Bouchet,  (Sup.  App.  T.  1916)  161 
N.  Y.  S.  282;  Briggs  v.  Smith,  (Com. 
PL  1671)  4  Daly  110. 

46.  Lerner  v.  Letrazzini,  (Sup.  Sp. 
T.  1911)  71  MiEc.  182,  129  N.  Y.  S. 
889,  affirmed  144  App.  Div.  928  mem., 

129  N.  Y.  S.  1132;  Bustonaby  v.  Re- 
vardel,  (City  Ct.  Tr.  T.  1911)  71 
Misc.  207,  130  N.  Y.  S.  894. 

47.  Commercial  Wood,  etc.,  Co.  v. 
Northampton  Portland  Cement  Co., 
(Sup.  1906)  115  App.  Div.  388,  100  N. 
Y.  S.  960,  affirmed  on  other  grounds 
190  N.  Y.  1,  82  N.  E.  730.  See  also 
Winslow  V.  Mayo,  (Sup.  1008)  123 
App.  Div.  758,  108  N.  Y.  S.  610, 
affirmed  195  N.  Y.  551  mem.,  88*  N. 
E.  1135;  Redican  v.  Interchangeable 
Magnetic  Sign  Co.,  (Sup.  1914)  162 
App.  Div.  803,  146  N.  Y.  S.  586. 

48.  Quick  V.  Wheeler,  (1879)  78 
N.  Y.  300;  Howie  v.  Kasnowitz, 
(Sup.  1903)  83  App.  Div.  295,  82 
N.  Y.  S.  42;  Plumb  v.  Hallauer,  etc., 
Co.,    (Sup.   1911)    145  App.  Div.  20, 

130  N.  Y.  S.  147;  Goodyear  v.  H.  J. 
Koehler  Sporting  Goods  Co.,  (Sup. 
1913)  159  App.  Div.  116,  143  N.  Y. 
S.  1046,  affirmed  220  N.  Y.  749  mem., 
116  N.  E.  1047;  Hallwood  Cash  Reg- 
ister Co.  V.  Finnegan,   (Sup.  App.  T. 


1903)  84  N.  Y.  S.  154;  Gary  v.  Appo. 
(Sup.  App.  T.  1903)  84  N.  Y.  S.  569. 

Thus  a  contract  by  which  the 
plaintiff  agrees  to  purchase  and  ac- 
cept a  specified  number  of  automo- 
biles, depositing  a  sum  of  money  as 
part  payment,  but  which  does  not 
require  the  defendant  to  sell  and  de- 
liver the  machines,  lacks  mutuality 
and  is  unenforceable,  especially  so 
where  it  expressly  provides  that  the 
defendant  shall  not  be  liable  in  case 
of  its  failure  to  deliver  for  any  cause 
whatsoever.  Goodyear  v.  H.  J. 
Koehler  Sporting  Goods  Co.,  Sup. 
1913)  159  App.  Div.  116,  143  N.  Y. 
S.  1046,  affirmed  220  N.  Y.  749  mem., 
116  N.  E.  1047. 

49.  Levin  v.  Dietz,  (1909)  194 
N.  Y.  376,  87  N.  E.  464,  reversing 
119  App.  Div.  875  mem.,  104  N.  Y.  S. 
1131,  which  affirmed  4S  Misc.  593,  96 
N.  Y.  S.  468;  Geer  v.  Clark,  (Sup. 
1903)  83  App.  Div.  292,  82  N.  Y.  S. 
87;  Booth  v.  Milliken,  (Sup.  1908) 
127  App.  Div.  522,  111  N.  Y.  S.  791, 
affirmed  on  other  grounds  194  N.  Y. 
553,  87  N.  E.  1115;  Riker  v.  Com- 
fort, (Sup.  1910)  140  App.  Div.  117, 
124  N.  Y.  S.  1106;  Burnet  v.  Bisco, 
(Sup.  1809)  4  Johns.  235;  Getman 
V.  Getman,  (Chan.  Ct.  1846)  1  Barb. 
Ch.  499;  Heropstone  v.  Koehler,  (Sup. 
App.   T.    1910)    125  N.   Y.  S.    1094; 
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it  is  not  subject  to  countermand.'*  Though  an  offer  may  be  suflS- 
ciently  definite  to  admit  of  an  acceptance  which  if  in  proper  form 
will  create  a  mutuality  of  obligation,  the  offer  and  the  signification 
of  assent  or  acceptance  may  be  such  that  no  obligation  whatsoever 
is  imposed  on  the  offeree.  In  such  a  case  there  is  no  binding  con- 
tract for  want  of  mutuality  of  obligation."  Thus  where  the 
defendant  offered  by  letter  to  receive  and  transport  for  the  plain- 
tiff a  quantity  of  iron  not  to  exceed  a  certain  number  of  tons,  and 
the  plaintiff  replied  accepting  the  offer  merely  but  without  agree- 
ing to  furnish  any  amovmt  of  iron  for  transportation,  it  was  held 
that  there  was  no  contract  binding  on  the  defendant,  as  there  was 
an  entire  want  of  obligation  on  the  plaintiff's  part  to  furnish  any 
iron  for  transportation.^  Where  a  contract  for  the  sale  of  munic- 
ipal bonds  provided  that  the  purchaser  should  not  be  required  to 
take  the  bonds  unless  their  validity  was  approved  by  a  third  per- 
son, and  such  third  person  refused  his  approval,  it  was  held  that 
the  contract  then  ceased  to  be  binding  on  the  purchaser,  and  for 
want  of  mutuality  on  the  seller,  even  though  in  the  first  instance 
the  buyer  could  have  waived  such  approval,  the  provision  therefor 
being  for  his  benefit." 

§  317.  Additional  Consideration  Avoiding  Necessity  for 

Mutuality  of  Obligation. —  If  there  is  an  additional  consideration 
for  the  promise  of  one  party,  other  than  an  obligation  of  the  other 
party  to  perform,  this  will  furnish  the  necessary  consideration 
though  it  is  optional  with  the  latter  whether  he  will  perform  or 
require  performance."    Thus,  though  an  agreement  for  the  sale  of 

Gross   V.    St&mpler,    (Sup.    App.'  T.  is  not  bound  to  make  any  sales  and 

1917)    165    N.   Y.   S.   214.     But   see  no   limit   is   placed    on   the   amount 

Armour    v.    Cayuga    Lake    Ire    Co.,  which    the    plaintiff    mfly    order    or 

(Sup.  O.  T.  1891)  40  State  Rep.  709,  sell 

16  N.  Y.  6.  26    (the   court   in   this  50.  See  supra,  section  24  et  seq.,  as 

case  allowed  a  recovery  without  the  to  the  withdrawal  of  offers  generally, 

question  as  to  the  want  of  mutuality  51.  Chicago,  etc.,   R.  Co.  v.  Dane, 

being  noticed).  (Sup.  1870)   43  N.  Y.  240.     See  also 

In  Jackson  v.  Alpha  Portland  Ce-  White  v.   Kingston    Motor   Car   Co., 

ment  Co.,  (Sup.  1907)  122  App.  Div.  (Sup.   App.  T.   1010)    69   Misc.   627, 

J45,  106  N.   Y.   8.   1052,   it   is  held  126  N.  Y.  S.   150. 

that  a  contract  whereby,  in  considera-  52.  Chicago,  etc.,  R.  Co.  t.  Dane, 

tion  of  a  promise  by  the  plaintiff  to  (1870)  43  N.  Y.  240. 

give  preference  to  a  cement  manufac-  53.  Ft.  Edward  v.  Fish,  (Sup.  1895) 

tared    by     the     defendant     and     to  86  Hun  548,  67  State  Rep.  529,  33 

"  push "  the  sales  thereof  in   a  cer-  N.    Y.    S.    784,    affirmed    on    other 

tain   locality,    the    defendant    agrees  grounds  l.Tfl  N.  Y.  363,  50  N.  E.  973. 

to  furnish   said   cement   for   a   year  54.  Eno  v.   Woodworth,    (1850)    4 

at  a  certain  favorable  price,  is  void  N.    Y.    249,    Code   Rep.   N.    S.    262; 

for  lack  of  mutuality  if  the  plaintiff  Grossman   v.    Schenker,    (1912)    206 
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land  or  chattels,  consisting  of  an  offer  on  the  part  of  the  vendor 
or  seller  to  sell  without  any  obligation  on  the  part  of  the  purchaser 
or  buyer  to  buy,  or  vice  versa,  is  a  nudum  pactum  unless  there  is 
some  consideration  for  the  offer,  and  the  offer  may  be  withdrawn 
at  any  time  before  it  has  been  accepted  by  the  buyer  or  seller,  it 
is  otherwise  if  the  agreement,  express  or  implied,  of  the  offeror  not 
to  withdraw  the  offer  is  based  on  a  valuable  consideration."  And 
where  an  option  giving  a  lessee  the  right  to  purchase  is  a  part  of 
the  lease,  the  agreements  of  the  lessee  contained  in  the  lease 
are  a  sufficient  consideration  to  sustain  the  option,**  and  this 
is  true  though  additional  land  is  included  in  the  option."  Also 
in  contracts  for  the  sale  of  lands  or  chattels  the  making  of  the 
purchase  and  payment  of  the  purchase  money  famines  the 
necessary  consideration  for  the  agreement  of  the  seller  to  take  back 
the  property  and  repay  the  purchase  money  at  the  option  of  the 
buyer.**  If  there  is  a  consideration  for  the  promise  of  an  employer 
to  employ  a  person,  independent  of  any  promise  by  the  employee 
to  serve,  it  will  render  the  employer's  promise  binding  though 
the  employee  may  have  the  right  to  quit  at  any  time.**  If  there 
is  an  obligation  on  the  part  of  the  promisee  to  perform  to  a  limited 
extent,  an  option  being  given  him  to  require  performance  by  the 


N.  Y.  4M,  468,  100  N.  E.  39;  Scruggs 
V.  Cotterill,  (Sup.  1902)  67  App. 
Div.  583,  73  N.  Y.  S.  882;  Rague  v. 
New  York  Evening  Journal  Pub. 
Co.,  (Sup.  1914)  164  App.  Div. 
120,  149  N.  Y.  S.  668;  Fuller  v.  Art- 
man,  (Sup.  1893)  69  Hun  5'.6,  53 
State  Rep.  339,  24  N.  Y.  S.  13;  Ra- 
folovitz  V.  American  Toba<:co  Co., 
(Sup.  1893)  73  Hun  87,  57  SUte 
Rep.  144,  25  N.  Y.  S.  1036. 

55.  Scruggs  T.  Cotterill,  (Sup. 
1902)  67  App.  Div.  683,  73  N.  Y.  S. 
882;  Electric  Fireprooflng  Co.  v. 
Smith,  (Sup.  1906)  113  App.  Div. 
615,  99  N.  Y.  S.  37;  Fuller  v.  Art- 
man,  (Sup.  1893)  69  Hun  546,  53 
State  Rep.  339,  24  N.  Y.  S.  13; 
Spitzli  v.  Guth,  (Sup.  Sp.  T.  1920) 
112  Misc.  630,  183  N.  Y.  S.  743;  Gor- 
ham  V.  Jaclcson,  (Sup.  Tr.  T.  1918) 
177  N.  Y.  S.  80,  affirmed  177  N.  Y.  S. 
916  mem.  See  also  Jones  v.  Barnes, 
(Sup.  1905)  105  App.  Div.  287,  94 
N.  Y.  S.  695.    As  to  the  withdrawal 


of  offers  see  supra,  section  24  et  seq. 

66.  Carney  v.  Pendleton,  (Sup. 
1910)  139  App.  Div.  152,  123  N.  Y.  S. 
738. 

67.  Heyward  v.  Willmarth,  (Sup. 
1003)  87  App.  Div.  125.  84  N.  Y.  S. 
75.  In  this  case  Hirschberg,  J.,  said : 
"  The  agreement  on  the  part  of  the 
rei'pondent  to  hire  and  pay  rent  for 
the  demised  premises  is  a  sufficient 
consideration  for  the  option  of  pur- 
chase as  to  the  adjoining  land  as 
well  as  to  the  land  directly  covered 
by  the  lease.  The  inference  is  that 
the  respondent  would  not  have  leased 
the  land  and  have  become  bound  for 
the  rent  without  receiving  the  privi- 
l^e  of  purchasing  the  entire  tract." 

68.  Eno  V.  Woodworth,  (1850)  4 
N.  Y.  249,  Code  Rep.  N.  8.  262.  See 
supra,  section  270. 

69.  Rague  v.  New  York  Evening 
Journal  Pub.  Co.,  (Sup.  1914)  164 
App.  Div.  126,  149  N.  Y.  S.  668. 
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promisor  beyond  such  extent,  the  limited  obligation  may  famish 
a  sufficient  consideration  for  the  entire  promise  of  the  promisor. 
Thus,  in  case  of  a  sale,  if  it  is  obligatory  on  the  part  of  both  parties 
to  perform  to  a  certain  extent,  the  obligation  of  one  party  to  do 
so  may  famish  a  sufficient  consideration  for  the  promise  of  the 
other  party  to  give  the  promisee  the  right  to  call  for  the  acceptance 
or  delivery  by  the  promisor  of  an  additional  amount  of  the  subject 
matter  of  the  sale,  though  there  is  no  obligation  on  the  promisee's 
part  as  to  such  additional  amount.**  The  giving  of  an  option  to 
purchase  property  may  constitute  a  consideration  for  an  executory 
promise  by  the  person  to  whom  the  option  is  given,  as  thereby  the 
party  giving  the  option  shackles  his  right  to  dispose  of  his  prop- 
erty.** And  if  the  giving  of  several  options  is  to  be  considered 
as  one  transaction,  the  consideration  for  the  option  given  by  one 
party  being  the  giving  of  the  option  by  the  other  party,  then  there 
would  be  a  consideration  to  sustain  each  option.**  On  the  other 
hand,  where  it  appeared  that  the  plaintiff  and  the  defendant 
owned  separately  certain  stereotype  plates,  and  by  two  separate 
instruments,  one  of  which  was  signed  by  each  and  bearing  like  date, 
each  gave  to  the  other  the  optional  right  to  use  the  other's  plates 
in  the  printing  of  certain  books,  provided  that  if  such  plates  were 
used  a  royalty  should  be  paid  by  the  party  using  them,  it  was 
held  that  neither  option  was  enforceable  for  want  of  consideration, 
the  court  treating  the  instruments  as  separate  and  distinct,  and 
neither  therefore  supported  by  a  consideration.**  The  giving  of 
an  option  to  buy  or  sell  is  a  sufficient  consideration  for  the  agree- 
ment of  the  party  to  whom  the  option  is  given  that  a  deposit  made 
by  him  with  a  third  person  shall  be  paid  over  to  the  party  giving 
the  option  if  the  former  withdraws  from  the  transaction.**  Under 
the  common  law  rule,  if  the  contract  is  under  seal,  such  as  a  con- 
tract to  sell  land,  which  imposes  no  obligation  on  the  purchaser  to 
boy,  the  seal  conclusively  imports  a  sufficient  consideration  for  the 
seller's  promise;  but  under  our  statute  making  a  seal  only  pre- 

40.  Disborougb   v.    Neilson,    (Sup.  ing,  etc.,   Binding  Co.,    (Sup.   1888) 

1802)  3  Johns.  Cag.  81.  40  Hun   147,  16  State  Bep.   1014,   1 

61.  Stokes   V.    Foote,    (1902)    172  N.  Y.  S.  844. 

N.  Y.  327,  339,  65  N.  E.  176,  revers-  63.  Collier  v.  Trow's  Printing,  etc., 

ing  on  other  grounds  49  App.  Div.  Binding   Co.,    (Sup.    1888)    49    Hun 

302,  63  N.  Y.  S.  887.  147,  16  State  Rep.  1014,  I  N.  Y.  S. 

6».  Scruggs     V.     Cotterill,      (Sup.  844. 

1902)  67  App.  Div.  583,  73  N.  Y.  S.  64.  Nagel  v.  Cohen,  (Sup.  App.  T. 

882.  See  also  Collier  v.  Trow's  Print-  1908)   112  N.  Y.  S.  1066. 
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sumptive  evidence  of  a  consideration,  if  it  is  shown  that  there  was 
in  fact  no  consideration,  then  there  is  not  a  sufficient  consideration 
to  make  the  contract  binding  on  the  vendor.** 

§  318.  Unenforceable,  Voidable,  or  Void  Promise  as  Considera- 
tion.—A  promise  by  one  party  may  be  a  sufficient  consideration 
for  a  promise  by  the  other  party  though  the  former  cannot  be 
enforced  by  an  action  on  account  of  some  rule  of  law ;  that  is,  the 
right  to  enforce  or  recover  damages  for  a  breach  of  the  promise  is 
not  essential  to  its  sufficiency  as  a  consideration.  This  is  the  prin- 
ciple applied  to  a  contract  within  the  statute  of  frauds  which  is 
signed  only  by  the  party  against  whom  it  is  sought  to  enforce  it, 
and  which  by  reason  of  his  signature  is  taken  out  of  the  operation 
of  the  statute.**  Thus  in  case  of  a  contract  for  the  sale  of  a  chattel, 
the  fact  that  the  buyer's  promise  to  purchase  cannot  be  enforced 
against  him  by  an  action  because  the  memorandum  required  by  the 
statute  of  frauds  was  not  signed  by  him,  does  not  prevent  his 
promise  from  being  a  sufficient  consideration  for  the  promise  of 
the  seller  to  sell,  and  enable  the  buyer  to  maintain  an  action  against 
the  seller  by  whom  alone  the  memorandum  was  signed.*'  And  it 
seems  that  an  oral  promise  by  a  third  person  to  answer  for  the 
debt  of  another,  which  he  is  willing  and  offers  to  perform,  may 
be  a  sufficient  consideration  for  a  promise  by  the  creditor  to  for- 
bear.** So  the  promise  of  an  infant  is  voidable  merely  and  not 
void,  and  his  executory  promise  may  constitute  a  sufficient  con- 
sideration for  the  promise  of  the  other  party,*'  and  for  this  reason 
an  action  for  breach  of  a  contract  to  marry,  the  consideration  to 
support  which  is  the  mutual  promise  of  the  parties,  is  maintain- 
able on  behalf  of  an  infant  party,  though  no  action  could  have 

es.  Booth  V.  Milliken,  (Sup.  1003)  Wend.  460;  Pettibone  v.  Moore,  (Sup. 

127  App.  Div.  522,  111  N.  Y.  S.  791,  1894)    75    Hun   461,   57   State   Rep. 

affirmed  on  other  grounds  194  N.  Y.  363,  27  N.  Y.  S.  4fi6;  In  re  Hunter, 

553,   87   N.   E.    1115.     The   court   in  (Chan.  Ct.  1831)  1  Edw.  Ch.  1. 

this  case  does  not,  however,  expressly  07.  Justice    v.    Lang,     (1870)     42 

consider  the  effect  of  a  seal,  but  holds  N.   Y.   493,  reversing  25   Super.    Ct. 

the   contract,   though   in   fact   under  333,  30  How.  Pr.  425. 

seal,  unenforceable  for  want  of  mu-  W.  Schmidt       v.       Cowperthwait, 

tuality.  (Com.  PI.  G.  T.  1884)   12  Daly  381, 

See  infra,  section  372  et  seq.,  as  to  1  City  Ct.  R.  Supp.  39,  66  How.  Pr. 

general  effect  of  a  seal.  477. 

««.  Worrall    v.    Munn,    (1851)    5  89.  Willard  v.  Stone,  (Sup.  1827) 

N.  Y.  229;  Justice  v.  Lang,   (1870)  7  Cow.  22.     The  status,  as  void   or 

42   N.    Y.   493;    Ballard    v.    Walker,  voidable,    of    an    infant's    executory 

(Sup.   1802)    3  Johns.  Cas.  60;   Mc-  contract  is  discussed  later. 
Crea  v.  Purmort,  (Ct.  Err.  1830)   16 
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been  maintained  against  her. on  the  contract."  A  void  promise, 
however,  cannot  constitute  a  consideration  for  a  promise  by 
another  person,  as  it  imposes  no  obligation  whatsoever  on  the 
promisor,  and  therefore  the  necessary  mutuality  of  obligation,  and 
not  merely  of  remedy,  is  wanting."  Thus  at  common  law  the 
executory  contract  of  a  married  woman  is  void  in  so  far  as  it 
attempts  to  impose  any  obligation  on  her,  and  her  executory 
promise  could  constitute  no  consideration  for  the  promise  of  the 
other  party;"  and  as  an  agreement  to  jmy  usurious  interest  is 
void,  it  is  not  a  sufficient  consideration  for  a  promise  to  postpone 
payment  of  the  debt."  It  seems  that  a  promise  which  is  condi- 
tioned entirely  on  a  particular  voluntary  action  of  a  third  person 
and  can  become  operative  only  on  such  action,  cannot  constitute 
a  consideration,  where  by  the  failure  of  such  third  person  to  act 
the  promise  never  becomes  operative." 

§  319.  Conditional  Obligation;  Option  to  Withdraw. —  Though 
the  obligation  of  one  party  to  perform  is  to  a  certain  extent  con- 
ditional, it  may  nevertheless  furnish  a  consideration  for  the  promise 
of  the  other  party.'*  And  the  fact  that  the  right  to  withdraw  from 
the  contract  on  the  happening  of  a  certain  contingency  is  con- 
ferred on  one  party  does  not  prevent  the  necessai*y  mutuality  of 
obligation  from  existing,'*  as  where  one  of  the  parties  to  a  contract 
is  given  the  right  to  terminate  the  contract  after  a  specified 
notice."  Thus  in  case  of  a  contract  of  employment  for  a  certain 
period,  the  fact  that  the  employer  is  given  the  right  to  terminate 
the  contract  after  a  specified  notice  does  not  render  it  unenforce- 
able by  him  for  want  of  mutuality.'*  Nor  does  the  fact  that  in  a 
contract  for  the  sale  of  goods  for  future  delivery  the  seller  is 
relieved  from  liability  for  nondelivery,  where  by  reason  of  strikes, 

70.  Willard  v.  Stone,  (Sup.  1827)  75.  Sage  v.  Hazard,  (Sup.  G.  T. 
7  Cow.  22.  1849)   6. Barb.  179. 

71.  Andriot  v.  Lawrence,  (Sup.  G.  78.  Bezer  v.  Hall  Signal  Co.,  (Slip. 
T.  18«0)  33  Barb.  142;  Perkins  v.  1807)  22  App.  Div.  488,  48  N.  Y.  S. 
Proud,  (Sup.  G.  T.  1862)  62  Barb.  203;  Sa«e  v.  Hazard,  (Sup.  G.  T. 
420,  428.  1849)   6  Bart).  170. 

7*.  Andriot  v.  Lawrence,  (Sup.  G.  77.  McCall  v.  Wright,   (IWO)   198 

T.  1860)  33  Barb.  142.  N.   Y.    143,   »1    N.   E.   516,  affirming 

78.  Vilas  V.  Jones,   (1848)   1  N.  Y.  133  App.  Div.  62,  117  N.  Y.  S.  775; 

274,   How.   App.   Cas.   7.59;   Hunt  v.  Realty  Advertising,  etc.,  Co.  v.  Engle- 

Bloomer,  (Super.  Ct.  1856)  12  Super.  bert  Lyre  Co.,  (Sup.  App.  T.  1915)  89 

Ct.  202.  Misc.  371,  151  N.  Y.  S.  885. 

74.  Mandeville    v.    Avery,     (1891)  78.  McCall  v.  Wright,    (1910)    198 

124   N.   Y.   376,   384,   36  State  Rep.  N.   Y.    143,   91   N.   E.   516,   affirming 

338,  26  N.  E.  951.  133  App.  Div.  62,  117  N.  Y.  S.  775. 

31 
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fires,  or  other  causes  delivery  is  rendered  impossible,  prevent  the 
seller  from  enforcing  the  contract,  as  this  does  not  relieve  him  from 
all  liability  in  case  of  his  refusal  to  deliver,  but  only  where  delivery  . 
is  rendered  impossible  by  some  fortuitous  event."  It  is  other- 
wise, however,  it  would  seem,  if  one  party  is  given  an  absolute 
and  unconditional  right  to  withdraw.  In  such  a  case  his  promise, 
though  in  the  first  instance  absolute,  is  purely  illusory.  And  the 
fact  that  the  employer  is  given  the  right  to  terminate  the  contract 
after  giving  a  certain  notice  is  considered  ground,  on  general  equi- 
table principles,  for  the  refusal  indirectly  to  enforce  the  contract 
against  the  employee  by  way  of  an  injunction  restraining  him  from 
violating  his  negative  covenant  not  to  render  services  to  others.** 
§  320.  Stock  Subscriptions  Prior  to  Lioorporalion. —  Several 
elements  enter  into  the  question  as  to  the  right  of  a  corporation 
to  enforce  subscriptions  to  its  stock  made  in  contemplation  of  the 
formation  of  the  corporation.  Mr.  Morawetz  in  his  work  on  Cor- 
porations states  the  rule  under  one  class  of  cases  as  follows:  "  If 
a  number  of  persons  mutually  agree  to  become  shareholders  in  a 
corporation  to  be  formed  by  them  subsequently,  either  under  a 
special  charter  or  under  some  general  law,  the  agreement  between 
the  parties  is  originally  made  up  of  a  series  of  ordinary  common 
law  contracts.  If  the  parties  intend  to  become  shareholders,  with- 
out further  act  on  their  part,  immediately  after  the  incorporation 
of  the  company,  their  agreement  may  very  properly  be  held  to 
include  a  continuing  offer  to  become  shareholders  as  soon  as  the 
corporation  shall  be  formed.  This  offer  may  be  accepted,  by  the 
corporation,  through  its  regular  agents,  after  organization,  unless 
previously  revoked;  by  such  acceptance  the  contract  of  member- 
ship is  consummated,  and  the  parties  become  stockholders  in  the 
corporation,  with  all  the  resulting  rights  and  liabilities. ' ' "  Our 
courts  in  a  number  of  cases  have  taken  a  similar  view.**    "A  dif- 

79.  Meade   t.    Poppenberg,     (Sup.  83.  Buffalo,  etc.,  R.  Co.  v.  Dudley, 

1915)  167  App.  Div.  411,  163N.  Y.e.  (1856)    14  N.  Y.  336;   Yonkers  Ga- 

182.     See  also  Wood  v.  Glens  Palls  Mtte  Co.  v.  Taylor,   (Sup.  1898)    30 

Automobile    O.,     (Sup.    1916)     1T4  App.   Div.   334,  51    N.  Y.   S.   969,  6 

App.  Div.  830,  161  N.  Y.  8.  808.  N.  Y.  Annot.  Cas.  384;  Lowville,  etc, 

-A    .         .         T             T.      x^n  r.1  u  R-   Co.   V.    Elliott,    (Sup.    1906)    115 

80   American  League  Baseball  Club  ^.^    ^  ^J     f„j   j^    'y.  S. 

V.  Cha.e,  ( Sup^  Sp.  T   1914 )  86  Misc.  3//  ^von  Springs  SaniUrium  Co.  r. 

441,   149  N.   Y.    S^6;    Metropolitan  ^^     (Sup     1907)    119    App.    Div. 

Exhibition  Co.  V.  Ward,   (Sup.  1890)  ^qq   104  ^  Y.  S.  58;  SUnton  v.  Wil- 

24  Abb.  N.  Cas.  393,  9  N.  Y.  S.  779.  gon,  (Sup.  1841)  2  Hill  153;  Valk  v. 

81.  Morawetz      on      Corporations,  Crandall,  (Chan.  Ct.  1843)   1  Sandf. 

i  47.  Ch.  179. 
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ferent  case  is  presented,"  says  Mr.  Morawetz,  "  where  the  parties 
matually  agree  to  subscribe  for  shares  in  a  corporation  to  be 
formed  thereafter.  Here  there  is  no  unconditional  agreement  to 
become  shareholders  as  soon  as  the  corporation  shall  be  formed, 
but  it  is  contemplated  that  the  parties  shall  themselves  perform 
an  additional  act  before  becoming  shareholders;  namely,  execute 
the  statutory  contract  of  membership  by  subscription  upon  the 
stock-books.  It  is  plain,  therefore,  that  in  this  case  there  is  no 
offer  which  the  corporation  can  accept,  and  the  parties  do  not 
become  stockholders,  and  cannot  be  charged  as  such,  unless  they 
subsequently  carry  out  their  agreement  by  subscribing  for  the 
shares. ' '  **  This  statement  has  likewise  been  approved  by  our 
courts."    A  still  different  case  is  presented  where  a  person  signs 


In  Yonkera  Oazette  Co.  v.  Taylor, 
(Sup.  1898)  30  App.  Div.  334,  330, 
51  N.  Y.  S.  969,  6  N.  Y.  Annot.  Cas. 
384,  Hatch,  J.,  says:  "The  law  is 
fairly  well  settled  that  -when  parties 
propose  to  form  a  corporation  and 
become  shareholders  therein,  and  such 
parties  intend  to  become  such  share- 
holders without  further  act  upon 
their  part,  upon  the  incorporation 
of  the  company,  and  the  agreement 
remains  open  and  is  unrevoked,  and 
the  corporation  is  formed  in  pursu- 
ance of  it,  and  thereafter  acts  upon 
it,  by  accepting  the  same,  such  agree- 
ment is  valid  and  binding  as  a  sub- 
scription to  the  capital  stock  of  such 
corporation.  Buffalo  &  Jamestown 
R.  R.  Co.  V.  Clark,  22  Hun  359; 
S.  C,  sub  nom.  Buffalo  &  Jamestown 
R  R.  Co.  V.  Oifford,  87  N.  Y.  294. 
These  decisions  recognize  that  such 
an  agreement  is  not  valid  and  bind- 
ing when  made,  as  there  is  then  in 
existence  no  party  representing  the 
company  who  is  capable  of  contract- 
ing. But  when  the  company  is  or- 
ganized and  acts  upon  the  contract 
by  an  acceptance  of  what  ii-  regarded 
as  an  open  continuing  proposal,  it 
becomes  a  valid  binding  agreement, 
to  be  enforced  according  to  its  terms. 
In  the  Clark  and  Oifford  cases  there 
was  the  element  of  ratification  by 
the  subscribers  by  payment  of  calls 
upon  the  stock  after  the  corporation 


was  organised.  We  do  not  under- 
stand, however,  that  the  doctrine  of 
these  cases  makes  recognition  by  the 
subscriber  an  essential  prerequisite. 
The  contract  becomes  of  force  when 
the  proposal  remains  open  and  the 
corporation  accepts  the  same." 

n.  Morawetz  on  Corporations, 
S  49. 

84.  Lake  Ontario  Shore  R.  Co.  v. 
Curtiss,  (1880)  80  N.  Y.  219;  Avon 
Springs  Sanitarium  Co.  v.  Weed, 
(Sup.  1907)  119  App.  Div.  560,  104 
N.  Y.  S.  68.  See  also  Eastern  Plank 
Road  Co.  V.  Vaughan,  (1»5«)*  14 
N.  Y.  548,  affirming  20  Barb.  155; 
Yonkers  Gazette  Co.  v.  Taylor,  (Sup. 
1898)  30  App.  Div.  334,  51  N.  Y.  S. 
969,  5  N.  Y.  Annot.  Cas.  384. 

In  Lake  Ontario  Shore  R.  Co.  v. 
Curtiss,  (1880)  80  N.  Y.  219,  where 
the  agreement  was  "  to  subscribe  for 
and  take  stock  "  in  the  cwporation 
to  be  formed,  Danf orth,  J.,  said :  "  It 
is  therefore  not  a  subscription  to  the 
capital  stock  of  the  plaintiff,  taking 
effect  presently,  but  a  promise,  each 
subscriber  with  the  other,  to  do  so  at 
some  future  time.  ...  If  any  action 
could  be  maintained  upon  it  by  any 
person,  it  must  be  some  one  of  the 
subscribers  or  his  assignee.  The 
legal  effect  of  the  contract  is  re- 
stricted to  them.  The  general  rule 
applicable  to  the  parties  before  us, 
and    the    instrument    signed    by    the 
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a  subscription  to  stock  in  a  corporation  to  be  formed  for  a  certain 
purpose,  without  any  mutual  agreement  between  co-subscribers 
for  the  formation  of  the  corporation.  In  such  a  case  third  persons 
are  not  entitled  to  form  a  corporation  for  the  particular  purpose 
which  can  acquire  any  right  to  enforce  the  subscription." 

According  to  the  prevailing  view  and  in  the  absence  of  a  statute 
to  the  contrary,  a  subscriber  to  the  stock  of  a  corporation  to  be 
thereafter  formed  may  withdraw  from  the  enterprise  if  he  exer- 
cises the  right  before  the  corporation  is  organized  and  his  sub- 
scription accepted.  Where  persons  sign  an  agreement  to  form 
a  corporation  and  a  present  subscription  to  its  stock  when  organ- 
ized, intending  a  contract  with  such  corporation,  the  subscription 
of  each  of  the  parties  cannot  constitute  more  than  a  continuing 
offer  of  the  proposed  corporation,  and  can  become  a  binding  con- 
tract of  subscription  only  when  the  corporation  is  formed,  and  the 
offer  to  subscribe  then  accepted,  because  until  that  time  there  are 
not  the  necessary  parties  to  the  contract  in  existence."  If  after 
the  incorporation  of  the  proposed  corporation  the  subscriber  rati- 
fies his  prior  subscription  or  agreement  to  subscribe,  and  his  sub- 
scription is  accepted  by  the  corporation,  the  subscription  contract 
then  becomes  binding  on  him.*^   And  for  the  purpose  of  sustaining 


defendant,  ia  that  when  two  persons, 
for  a  consideration  sufficient  as  be- 
tween themselves,  covenant  to  do 
some  act,  which  if  done  would  inci- 
dentally result  in  the  benefit  of  a 
mere  stranger,  that  stranger  has  not 
a  right  to  enforce  the  covenant,  al- 
though one  of  the  contracting  parties 
might  enforce  it  as  against  the  other. 
As  to  the  plaintiff  the  contract  is 
purely  voluntary,  and  without  con- 
sideration." 

86.  Avon  Springs  Sanitarium  Co. 
V.  Weed,  (1907)  189  N.  Y.  567  mem., 
S2  N.  E.  1123,  adopting  dissenting 
opinion  of  MeClennan,  P.  J.,  119  App. 
Div.  560,  5«6,  104  N.  Y.  S.  58. 

86.  See  Corporations,  7  R.  C.  L. 
p.  243. 

87.  Buffalo,  etc.,  R.  Co.  v.  Gifford, 
(1882)  87  N.  y.  294,  affirming  22 
Hun  359  (sub  nom.  Buffalo,  etc.,  R. 
Co.  V.  Clark ) ;  Avon  Springs  Sani- 
tarium Co.  V.  Kellogg,  (Sup.  1908) 
125  App.  Div.  61,  109  N.  Y.  S.  153, 
affirmed  194  N  Y.  567  mem.,  88  N.  E. 


1132.  See  also  Schenectady,  etc.. 
Plank  Road  Co.  v.  Thatcher,  (1854) 
11   N.  Y.  102. 

In  Buffalo,  etc.,  R.  Co.  v.  Gifford, 
supra,  the  defendant,  with  others, 
subscribed  an  instrument  written  in 
a  pocket  memorandum  book,  which 
stated  that  "  in  consideration  and 
for  the  purpose  of  becoming  stock- 
holders in"  the  B.  &  J.  R.  R.  Co., 
they  "  do  hereby  subscribe  and  take 
the  number  of  shares  ...  of  the 
capital  stock  of  said  company  set 
opposite  their  respective  names,"  and 
they  agreed  to  pay  therefor  "  as  re- 
quired by  said  company,"  and  subse- 
quently articles  of  association  were 
filed,  and  plaintiff  was  organi^d 
under  the  General  Railroad  Act  (ch. 
140,  Laws  of  1860),  defendant  not 
being  named  in  the  articles  as  one 
of  the  corporators.  After  the  organi- 
sation of  the  plaintiff,  the  defend- 
ant's name  was  entered  as  a  stock- 
holder on  its  stock  ledger;  calls wer<> 
made  of  instalments  on  its  stock,  of 
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a  bond  and  mortgage  given  on  such  a  sabscription,  the  validity 
of  which  was  recognized  by  the  subscriber  after  the  due  organiza- 
tion of  the  corporation,  a  redelivery  of  the  bond  and  mortgage 
has  been  held  inferable.**  To  impose  any  liability  by  reason  of 
the  original  contract  of  subscription,  the  corporation  when  formed 
must  be  of  the  character  contemplated  by  the  subscription;** 
but  a  necessary  change  in  the  proposed  name  of  the  corporation, 
due  to  a  conflict  with  the  name  of  an  existing  corporation,  will 
not  have  the  effect  of  releasing  the  subscriber  from  liability.** 
The  sabscription  must  also  be  definite  and  certain  as  to  the  face 
value  of  the  stock  or  shares  to  be  taken.'^ 

§  321.  Performance  of  Conditions  of  Offer;  Oeneral  Bule. — 
Where  a  promise  to  pay  money  or  do  some  other  act  is  made  on 
condition  that  the  promisee  perform  a  certain  act  or  acts,  and  the 
promisee  is  under  no  obligation  in  the  first  instance  to  perform 
such  conditions,  this,  though  not  a  binding  contract  for  want  of 
consideration  or  mutuality  of  obligation,  is  a  continuing  offer  for 
a  reasonable  time  or  until  revoked,  and  the  performance  of  the 
conditions  by  the  promisee  will  constitute  an  acceptance  of  the 
offer  and  furnish  the  necessary  consideration  to  render  the  promise 
enforceable.**    "Where  the  promisor  has  had  the  benefit  of  the  con- 


which  notice  was  given  to  the  de- 
fendant, and  in  response  he  paid  two 
instalments  of  ten  per  cent  each.  In 
an  action  to  recover  the  instalments 
called  for  it  was  held  that  the  de- 
fendant was  liable  on  his  subscrip- 
tion as  a  common  law  subscription. 
In  this  case  Earl,  J.,  said :  "  While 
the  subscription  was  not  valid  and 
binding  before  the  complete  forma- 
tion of  the  corporation,  because  there 
was  no  party  with  whom  the  defend- 
ant codld  then  contract,  yet  after  the 
corporation  was  formed  it  accepted 
the  subscription  and  recognized  the 
defendant  as  a  stockholder,  and  he 
recognized  himself  as  a  stockholder 
and  ratified  and  confirmed  his  sub- 
scription by  payments  thereon.  He 
thns,  within  all  the  authorities,  upon 
general  principles,  became  a  stock- 
holder in  the  company,  liable  to  pay 
the  full  amount  of  his  subscrip- 
tions." 

88.  Walk   V.   Crandall,    (Chan.   Ct. 
1843)   1  Sandf.  Ch.  179. 


88.  Woods  Motor  Vehicle  Co.  v. 
Brady,  (1905)  1«1  N.  Y.  145,  7* 
N.  E.  «74,  reversing  90  App.  Div. 
«10  mem.,  85  N.  Y.  S.  1151,  which 
affirmed  39  Misc.  79,  78  N.  Y.  S.  203. 

90.  Yonkers  Gazette  Co.  v.  Taylor, 
(Sup.  1898)  30  Af»p.  Div.  334,  51 
N.  Y.  S.  969,  5  N.  Y.  Annot.  Cas. 
384. 

91.  Woods  Motor  Vehicle  Co.  v. 
Brady,  (1905)  181  N,  Y.  145,  73 
N.  E.  674. 

92.  Lamoreux  v.  Gould,  (1952)  7 
N.  Y.  349;  Willetts  v.  Sun  Mut.  Ins. 
Co.,  (1871)  45  N.  Y.  45;  Sands  v. 
Crooke,  (1871)  46  N.  Y.  6«4;  White 
v.  Baxter,  (1874)  71  N.  Y.  254,  af- 
firming 41  Super.  Ct.  358;  Marie  v. 
Garrison,  (1880)  «3  N.  Y.  14;  Todd 
V.  Weber,  (1884)  96  N.  Y.  181; 
Miller  v.  McKenzie,  (1884)  95  N.  Y. 
575;  Beckwith  v.  Brackett,  (1884) 
97  N.  Y.  52;  Smith  v.  St.  Philip's 
Church,  (1888)  107  N.  Y.  610,  618, 
12  State  Rep.  783,  14  N.  E.  825,  28 
Wkly.  Dig.  289;  Cox  v.  Stokes,  (1898) 
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sideration  for  which  he  bargained,  it  is  no  answer  to  an  action 
against  him  to  say  that  the  promisee  was  not  bound  by  the  contract 
to  do  the  act."  And  as  said  by  Folger,  J.:  "  When  performance 
of  the  condition  is  made  there  does  then  attach  a  consideration, 
which  relates  back  to  the  making  of  the  promise,  and  it  becomes 
obligatory."**  "When  a  defendant,"  says  Andrews,  J.,  "has 
actually  received  the  consideration  of  an  agreement  by  a  voluntary 


168  N.  Y.  4»1,  605,  61  N.  E.  316; 
Keuka  College  t.  Ray,  (1901)  167 
N.  Y.  96,  60  N.  E.  323,  affirming  41 
App.  Div.  200,  58  N.  Y.  S.  745;  Mel- 
ville V.  Kruse,  (1903)  174  N.  Y.  306, 
96  N.  E.  965,  affirming  69  App.  Div. 
211,  74  N.  Y.  S.  826;  Midleworth  v. 
Ordway,  (1908)  191  N.  Y.  404,  84 
N.  E.  291,  affirming  117  App.  Div. 
013  mem.,  102  N.  Y.  S.  1143,  which 
affirmed  49  Misc.  74,  98  N.  Y.  S.  10, 
18  N.  Y.  Annot.  Cas.  102;  Grossman 
V.  Schenlcer,  (1912)  206  N.  Y.  466, 
468,  100  N.  E.  39;  Roosevelt  v.  Nus- 
baum,  (Sup.  1902)  75  App.  Div.  117, 
77  N.  Y.  S.  457;  Tanenbaum  v.  Jo- 
seph!, (Sup.  1904)  93  App.  Div.  341, 
87  N.  Y.  S.  83©;  Robb  v.  Washington, 
etc..  College,  (Sup.  Tr.  T.  1911)  103 
App.  Div.  327,  93  N.  Y.  S.  92,  modi- 
fied as  to  other  matters  185  N.  Y. 
485,  78  N.  E.  359;  Leonardi  v.  Times 
Square  Automobile  Co.,  (Sup.  1908) 
127  App.  Div.  192,  111  N.  Y.  8.  623; 
American  Woolen  Co.  v.  Moekowitz, 
(Sup.  1913)  1'59  App.  Div.  382,  144 
N.  Y.  S.  532;  Rague  v.  New  York 
Evening  Journal  Pub.  Co.,  (Sup. 
1914)  164  App.  Div.  126,  149  N.  Y. 
S.  668;  Lajam  v.  Abraham  Sahdala, 
etc.,  Corp.,  (Sup.  1918)  184  App. 
Div.  490,  171  N.  Y.  S.  611;  Living- 
ston V.  Rogers,  (Sup.  1804)  1  Cai. 
683,  Col.  &  C.  Cas.  331;  New  York, 
etc.,  R.  Co.  V.  PLxley,  (Sup.  Sp.  T. 
1853)  19  Barb.  428;  -Wayne,  etc.. 
Collegiate  Institute  v.  Smith,  (Sup. 
G.  T.  1861)  36  Barb.  676;  Richmond- 
ville  Union  Seminary,  etc.,  v.  Brown- 
ell,  (Sup.  G.  T.  1862)  37  Barb.  635; 
Van  Rensselaer  v.  Aikin,  (Sup.  G.  T. 
1865)  44  Barb.  547,  reversed  on  other 
grounds  44  N.  Y.  126;  Reynolds  v. 
Guilbert,  (Sup.  1878)  13  Hun  301; 
Dix  v.  Shaver,  (Sup.  1878)    14  Hun 


392 ;  Baker  v.  Angell,  (Sup.  Ct.  G.  T. 

1887)  4«  Hun  679,  12  State  Rep. 
406;    Herendeen   v.   De  Witt,    (Sup. 

1888)  49  Hun  53,  17  State  Rep.  298, 
1  N.  Y.  S.  467;  Lawlor  v.  Densmore- 
Compton  Bldg.  Co.,  (Sup.  Sp.  T.  1909) 
63  Misc.  458,  118  N.  Y.  S.  468,  af- 
firmed on  opinion  below  135  App.  Div. 
920,  120  N.  Y.  S.  1131;  Wilkinson  v. 
Chiimber  of  Commerce,  (Sup.  Tr.  T. 
1911)  73  Misc.  141,  130  N.  Y.  S. 
676;  Lynch  v.  Murphy,  (Sup.  App.  T. 
1913)  81  Misc.  180,  142  N.  Y.  S. 
373;  Weiss  v.  Josias,  (N.  Y.  Munic. 
Ct.  1916)  97  Misc.  598,  161  N.  Y.  S. 
834;  Spitzli  V.  Guth,  (Sup.  Sp.  T. 
1920)  112  Misc.  630,  183  N.  Y.  S. 
743;  Automatic  Strapping  Mach.  Co. 
V.  Twisted  Wire,  etc.,  Co.,  ( Sup.  Sp. 
T.  1913)  142  N.  Y.  S.  6,  reversed  on 
other  grounds  159  App.  Div.  656,  144 
N.  Y.  S.  1037;  H.  C.  Miner  Litho- 
graphing Co.  V.  Gray,  (Sup.  App.  T. 
1019)  175  N.  Y.  S.  421;  Gorham  v. 
Jackson,  (Sup.  Tr.  T.  1918)  177  N. 
Y.  S.  80,  affirmed  in  188  App.  Div. 
999  mem.,  177  N.  Y.  S.  916;  Castor- 
land  Milk,  etc.,  Co.  v.  Shants,  (Sup. 
Sp.  T.  1919)  179  N.  Y.  8.  131;  Meyers 
V  Stix,  (Com  PL  G.  T.  1891)  99 
State  Rep.  848,  13  N.  Y.  S.  301; 
Neabit  v.  Bendheim,  (Com.  PI.  O.  T. 
1891)  39  State  Rep.  109,  15  N.  Y.  S. 
300;  Smith  v.  Spies,  (Super.  Ct. 
1829)  2  Super.  Ct.  477;  Waterbury 
V.  Graham,  (Super.  Ct.  1850)  6 
Super.  Ct.  215;  Darrow  v.  Walker, 
(Super.  Ct.  1881)  48  Super.  Ct.  6; 
Egan  V.  Thomson,  (Com.  PL  G.  T. 
1878)  57  How.  Pr.  324. 

93.  Meyers  v.  Stix,  (Com.  PL  O. 
T.  1891)  36  State  Rep.  843,  851,  13 
N.  Y.  S.  301. 

94.  WilletU  V.  Sun  Mut.  Ins.  Co., 
(1871)  45  N.  Y.  45,  47. 
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performance  of  an  act  by  the  other  party,  upon  his  proposition  or 
suggestion,  such  performance  constitutes  a  ccmsideration  which 
will  uphold  the  defendant's  promise."**  To  impose  liability  on 
the  pnnnisor  it  is  essential,  as  a  general  rule,  that  the  condition  be 
fully  i>erformed.'*  It  is  also  essential  that  the  performance  by  the 
offeree  be  in  reliance  on  the  offer.  Thus  where  a  member  of  a  part- 
nership offered  to  be  personally  liable  for  a  claim  against  the 
partnership  if  the  offeree  would  purchase  the  claim,  and  a  con- 
siderable time  thereafter  the  latter  purchased  the  claim,  without, 
however,  relying  on  the  previous  oSer  or  having  it  in  his  mind,  it 
was  held  that  the  offeror  was  not  liable.*^ 

§  322. Application  of  Bule. —  If  a  person  promises  to  pay 

a  sum  of  money  to  a  railroad  or  do  some  other  act  on  condition  that 
it  construct  its  contemplated  road,  the  construction  of  the  road 
may  constitute  an  acceptance  of  the  offer  and  furnish  a  sufficient 
consideration  for  the  promise,*'  but  this  effect  cannot  be  given  to 
the  promise  of  the  railroad  to  construct  its  road.**  So  if  a  person 
promises  to  do  a  certain  act  if  the  promisee  will  refrain  from 
interposing  a  defense  or  opposition  to  the  relief  sought  in  an  action, 
and  the  latter  does  refrain  from  putting  in  such  a  defense  or 
opposition,  this  will  constitute  a  good  consideration  for  the 
promise.*  The  same  is  true  as  to  a  promise  by  a  seller  to  allow  a 
rebate  or  discount  in  case  purchases  are  made  to  a  stated  amount, 
and  purchases  are  made  to  such  amount ;  ^  or  a  promise  to  become 
surety  for  another  if  a  certain  credit  is  given  the  latter,  and,  such 
credit  is  given.'  If  a  promise  is  made  on  condition  that  certain 
services  be  rendered,  their  rendition  will  furnish  a  sufficient  con- 
sideration for  the  promise  irrespective  of  whether  there  is  any 
obligation  on  the  part  of  the  promisee  to  render  the  services ;  * 
and  a  note  given  on  condition  that  certain  services  be  rendered 

96.  Marie  v.   Garrison,    (1880)    83  1.  Marie    v.    Garrison,    (1880)    83 

N.  Y.  14,  26.  N.  Y.  14. 

9*.  Van      Rensselaer      v.      Aikin,  *•  Cohen  v.  Hirsch,    (Com.  PI.  G. 

(1870)    44  N.  Y.    126,   reversing   44  T.  1893)   6  Misc.  596,  55  State  Rep. 

Barb.    547;    Myers   v.    Cronk,    (Sup.  Wl.  ^  N.  Y.  S.  1. 

1887)  46  Hun  401,  10  State  Rep.  127.  «•  Gnffen  v.  Edelman,  (Sup.  1911) 

''                      4t      T.   r.         ,o  14«  App.  Div.  744,  131  N.  Y.  S.  450; 

97.Remmeyy.VanDeCarr,(Sup.  ^aterbury  v.   Graham,    (Super.   Ct. 

191J)    177  App.  Div.  237,  163  N.  Y.  jgg^^  ^   ^^^^  ^^   216. 

°'  ''^*-  4.  Niemoller   v.    Buncombe,    (Sup. 

98.  Dix  V.  Shaver,  (Sup.  1878)    14  1901 )   59  App.  Div.  614,  69  N.  Y.  S. 

Hun  392.  88,  affirmed  172  N.  Y.  621  mem.,  65 

89.  Utiea,  etc.,  R.  Co.  v.  Brincker-  N,  E.   1120;   Fraker  v.  Hyde,    (Sup. 

hoff,  (Sup.  1839)  21  Wend.  139.  1908)   127  App.  Div.  620,  111  N.  Y. 
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by  the  payee  becomes  binding  and  enforceable  as  soon  as  the  serv- 
ices are  rendered,  though  there  was  no  agreement  by  the  payee 
to  render  the  services  and  though  the  amount  of  the  note  was 
far  in  excess  of  the  value  of  the  services.'  So  if  an  option  to 
purchase  is  given  a  lessee  on  condition  that  he  make  improvements 
on  the  premises,  though  no  obligation  is  imposed  on  him  to  make 
such  improvements,  his  making  them  furnishes  a  sufiScient  consid- 
eration for  the  option  and  renders  it  binding  on  the  lessor.*  If 
A  offers  B  a  certain  sum  on  the  consideration  that  he  quit  a  cer- 
tain business,  B  by  quitting  the  business  accepts  the  offer  and 
furnishes  a  consideration  for  the  promise  to  pay.  The  same  has 
been  held  true  where  the  promise  is  to  pay  fixed  instalments  so 
long  as  the  relinquishment  continues;  and  after  the  promisee  has 
relinquished  the  business  a  consideration  for  the  promise  as  a 
whole  is  supplied  and  the  promisor  cannot  withdraw  from  his 
engagement  so  long  as  the  promisee  keeps  out  of  the  business.''  If 
an  offer  is  made  to  a  person  to  pay  him  a  certain  amount  if  he 
will  sell  his  property  to  a  third  person,  the  making  of  the  sale 
will  furnish  a  sufficient  consideration  for  the  promise,  though  in 
the  first  in.stance  no  obligation  was  imposed  on  the  seller  to  make 
•the  sale.*  On  the  same  principle  a  reward  may  be  legally  claimed 
by  one  complying  with  the  conditions  on  which  it  is  offered, 
although  the  promisor  could  have  sued  no  one  for  not  doing  the 
thing  called  for.*  Likewise  a  subscription  to  a  charitable  corpora- 
tion or  the  like  is  enforceable  if  made  in  consideration  of  or  on 
condition  that  the  promisee  do  or  perform  some  act  that  it  was 
not  legally  bound  to  do  and  such  act  is  performed." 

§  323.  Effect  of  Subsequent  Promise  or  Offer  to  Perform. 

— Where  a  promise  to  pay  money  or  do  some  other  thing  is 
made  on  the  condition  that  the  promisee  perform  some  act,  with- 
out the  latter 's  agreeing  or  binding  himself  so  to  perform,  it 
is  the  performance  of  the  condition  which  furnishes  the  con- 
sideration.    This  effect  cannot  be  given  to  the  promise  of  the 

S.   757.     See  also  Butterly  v.  Deer-  Journal   Pub.   Co.,    (Sup.    1914)    164 

ing,   (Sup.  1912)    152  App.  Div.  777,  App.  Div.  126,  149  N.  Y.  S.  668. 

787,  137  N.  Y.  S.  836.  8.  Wilkinson   v.  Chamber  of  Com- 

6.  Miller  v.   McKenzie,    (1884)    95  ferce,    (Sup.  Tr.   T.    1911)    73   Misc. 
N.  Y.  575.  141,  130  N.  Y.  S.  676. 

e.  Spitzli    V.    Guth,    (Sup.    Sp.    T.  9.  Pierson    v.    Morch,     (1880)     82 

1920)    112   Misc.   630,   183  N.  Y.   S.  N.   Y.   503;   Todd  v.  Weber.    (1884) 

743.  95  N.  Y.  181,  192. 

7.  Rague    v.    New    York    Evening  10.  See  infra,  Eection  381. 
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promisee  to  perform,*^  nor  to  his  mere  offer  to  perform  where  such 
offer  is  declined  by  the  promisor."  Thus  where  the  defendant 
promised  to  pay  to  the  plaintiff  a  certain  sum  if  the  latter  would 
procure  and  give  to  the  former  a  certain  indemnity  bond,  the 
plaintiff  not  assuming  any  obligation  to  procure  and  give  the 
bond,  and  sometime  thereafter  the  plaintiff  procured  and  tendered 
to  the  defendant  such  a  bond  as  was  contemplated,  but  the  defend- 
ant refused  to  accept  it,  it  was  held  that  this  did  not  supply  the 
necessary  consideration  and  render  the  defendant's  promise 
enforceable.  In  this  connection  Parker,  P.  J.,  says:  "  What  the 
plaintiff  did  towards  performance  on  his  part  walS,  that  something 
over  two  months  after  the  agreement  he  tendered  to  the  defend- 
ants such  a  bond  as  was  mentioned  in  the  agreement,  and  demanded 
that  they  pay  over  the  $4,000  and  interest.  The  defendants 
refused  to  accept  the  bond  or  to  pay  over  the  money.  In  other 
words,  they  claimed  that,  not  being  bound  by  their  promise,  they 
were  under  no  obligation  to  do  so.  It  seems  very  clear  that  they 
were  not  bound  by  that  promise;  and  I  cannot  see  how  a  mere 
subsequent  offer  on  plaintiff's  part  to  do  the  thing  which  at  the 
time  of  the  contract  he  would  not  undertake  to  do,  could  make 
the  defendants'  promise  a  binding  one.  When  the  promisor  allows 
the  promisee  to  proceed,  and,  upon  the  faith  of  such  promise,  do 
that  which  the  promisor  requested  him  to  do,  it  is  equitable  that 
he  himself  be  held  liable  upon  his  promise ;  but  when  the  promisee 
does  no  more  than  to  renew  his  request,  the  promisor  is  still 
at  liberty  to  grant  or  refuse  it,  as  he  shall  see  fit,  even  though  the 
promisee  has  by  that  time  put  himself  in  a  condition  to  do  that 
which  he  then  for  the  first  time  offers  to  do.  If  the  defendants 
had  accepted  the  bond  when  the  plaintiff  tendered  it,  then  their 
liability  to  pay  over  the  money  would  be  clear.  Then  the  plain- 
tiff would  have  fully  performed  on  his  part.  He  would  have 
'  given  '  the  defendants  the  bond.  But  that  the  defendants  were 
obliged  to  accept  that  bond  and  pay  over  the  money,  merely 
because  it  was  then  tendered  to  them,  I  cannot  agree  to."" 

§  324.  Part  Performance  under  Contract  Wanting  Mutuality. 
—Where  a  contract  lacks  in  the  first  instance  mutuality  of  obli- 
gation and  contemplates  a  series  of  acts  or  is  continuing  in  its 

U.  Utica,  etc.,  R.  Co.  v.  Brincker-  18.  Cook   v.   Castler,    (Sup.    1903) 

hoS,  (Sup.  1839)   21  Wend.  139.  87  App.  Div.  8,  10,  83  N.  Y.  S.  1045. 

12.  Cook  V.  Casler,  (Sup.  1903)  87 
App.  Div.  8,  83  N.  Y.  S.  1045. 
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nature,  the  fact  that  the  party  on  whom  no  obligation  to  perform 
was  imposed  acts  on  the  contract  without  incurring  an  obligation 
for  further  performance,  does  not  aid  in  upholding  the  contract 
as  a  whole."  In  so  far,  however,  as  the  contract  is  performed  it 
may  govern  the  right  of  the  parties."  Thus  where  a  seller 
promises  to  sell  goods  to  a  buyer  in  such  quantities  as  he  may 
order  from  time  to  time,  without  imposing  any  obligation  on  him 
to  make  any  purchases,  the  fact  that  the  buyer  gives  orders  which 
are  filled  does  not  prevent  the  seller  from  putting  an  end  to  the 
agreement  and  refusing  to  make  further  sales."  And  where  a 
carrier  made  an  -offer  to  transport  iron  not  to  exceed  a  certain 
amount,  and  the  person  to  whom  the  offer  was  made  merely 
accepted  the  offer  without  binding  himself  to  ship  any  particular 
amount  of  iron,  it  was  held  that  the  carrier  was,  not  required, 
after  transporting  certain  lots,  to  continue  transportation  of  other 
lots,  as  the  tender  of  the  prior  lots  for  shipment  did  not  oblige  t^ie 
shipper  to  furnish  any  additional  quantity  and  consequently  con- 


14.  Chicago,  etc.,  R.  Co.  v.  Dane, 

(1870)  43  N.  Y.  240;  Plumb  v.  Hal- 
lauer,  etc.,  Co.,  (Sup.  1»11)  145  App. 
Div.  20,  130  N.  Y.  S.  147;  Rafolovitz 
r.  American  Tobacco  Co.,  (Sup.  Sp. 
T.  1«93)  29  Abb.  N.  Cas.  406,  23 
N.  Y.  S.  274.    See  also  Hurd  v.  Gill, 

(1871)  45  N.  Y.  341.  But  see  Roose- 
velt V.  Nuabaum,  (Sup.  1878)  75 
App.  Div.  117,  77  N.  Y.  S.  457  (set 
out  later  in  the  text  of  this  section ) ; 
Sagalowitz  v.  Pellman,  (Sup.  App. 
T.  1900)  32  Misc.  508,  86  N.  Y.  S. 
433;  Manhattan  Carting  Co.  v. 
Keen's  English  Chop  House,  (Sup. 
App.  T.  1920)  180  N.  Y.  S.  409.  And 
compare  National  Gum,  etc.,  Co.  t. 
Braendly,  (Sup.  1898)  27  App.  Div. 
219,  223,  51  N.  Y.  S.  93.  This  case 
involved  an  agreement  by  an  em- 
ployee not  to  disclose  trade  secrets  in 
case  he  left  his  employers.  It  was 
claimed  that  the  contract  was  with- 
out consideration  because  there  was, 
in  the  first  instance,  no  obligation  on 
the  part  of  the  employer  to  employ 
the  defendant  or  to  keep  him  in  his 
employ.  It  was  held  that  as  the 
employer  did  employ  the  defendant 
and  pay  him  the  agreed  salary  and 
keep  him  there  until  he  saw  fit  to 
leave,   this   performance  by  the  em- 


ployer supplied  the  lack  of  a  previous 
obligation  on  his  part,  if  there  was 
such  a  lack,  Rumsey,  J.,  saying: 
"Although  there  might  have  been  no 
obligation  on  the  plaintiff  to  keep 
him  for  any  particular  time,  yet  so 
long  as  it  did  keep  him  and  was  will- 
ing to  keep  him,  and  paid  the  salary 
which  it  had  agreed  to  pay  him,  it 
performed  its  part  of  the  contract 
and  he  was  bound  to  perform  his." 
There  was,  however,  in  fact  an  addi- 
tional consideration  for  the  defend- 
ant's promise,  namely,  the  purchase 
of  the  business,  in  which  the  defend- 
ant was  employed,  from  the  defend- 
ant's former  employer,  made  at  the 
request  of  the  defendant  and  on  the 
faith  of  his  promise  to  enter  the 
plaintifTs  employ  and  not  to  disclose 
the  trade  secrets  if  he  should  leave 
such  employ. 

15.  Quick  V.  Wheeler,  (1879)  78 
N.  Y.  300  Roeenfeld  v.  Segalowitz, 
(Supp.  App.  T.  IWO),  123  N.  Y.  S. 
815;  Michigan  Carbon  Works  v. 
Schad,  (Sup.  G.  T.  1888)  17  State 
Rep.  505,  1  N.  Y.  S.  490. 

16.  Rafolovitz  v.  American  To- 
bacco Co.,  (Sup.  Sp.  T.  1893)  29 
Abb.  N.  Cas.  406,  23  N.  Y.  S.  274. 
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stitated  no  considefration  for  the  original  promise  as  a  whole." 
In  another  case,  however,  it  appeared  that  the  plaintiff  agreed  to 
sell  to  the  defendant  goods  at  a  certain  price,  and  further 
covenanted  that  the  defendant  should  have  the  sole  agency  for 
the  sale  of  the  plaintiff's  goods  of  the  kind  sold,  which  was  con- 
stmed  as  an  agreement  to  sell  to  the  defendant  exclusively,  pro- 
vided he  continued  to  handle  the  plaintiff's  goods  in  fair  quantities. 
There  was  no  express  agreement  by  the  defendant  to  purchase 
any  particular  amount  of  goods,  but  he  did  make  purchases  and 
handled  the  plaintiff's  goods  in  fair  quantities.  The  plaintiff  put 
an  end  to  the  contract  and  sued  the  defendant  for  the  price  of 
goods  sold  and  delivered,  and  the  defendant  counterclaimed  for 
damages  for  breach  of  the  plaintiff's  covenant  to  give  him  the 
exclusive  agency.  It  was  held  that  the  purchase  of  the  plaintiff's 
goods  in  fair  quantities  supplied  the  necessary  consideration  for 
the  covenant  for  exclusive  agency,  and  that  the  plaintiff  was  there- 
fore liable  for  its  breach." 


Performance  of  Legal  Duty  or  Obligation 

§  325.  In  (}aieial. —  The  performance  of  or  promise  to  perform 
one's  legal  duty  or  obligation  or  to  pay  a  legal  liability  is  not  a 
sufficient  consideration  for  an  executory  promise  by  another  per- 
son."   Where  the  duty  or  obligation  is  imposed  by  contract,  it  is 


17.  Chicago,  etc.,  R.  Co.  v.  Dane, 
(1870)   43  N.  Y.  240. 

18.  Roosevelt  v.  Nosbaum,  (Snp. 
1902)  76  App.  Div.  117,  77  N.  Y.  S. 
457. 

The  resnlt  reached  in  thia  case 
can,  it  geems,  be  sustained  only  on 
the  theory  that  the  covenant  for  the 
Bo-called  exclusive  sales  agency  is  an 
independent  or  severable  contract, 
which  would  continue  for  such  a 
reasonable  time  as  would  enable  the 
defendant  to  resell  the  goods  bought. 
It  cannot,  it  seems,  be  considered  as 
authority  for  the  proposition  that 
the  plaintiff  was  under  any  obliga- 
tion to  continue  to  fill  orders  sent 
in  by  the  defendant. 

19.  Lamoreux  v.  Gould,  (1862)  7 
N.  Y.  349,  351;  Vanderbilt  v. 
Schreyer,  (1888)  M  N.  Y.  392,  12 
Abh.  N.  Cas.  390;  Seybolt  v.  New 
York,  etc.,  R.  Co.,   (1884)   95  N.  Y. 


■5(12,  affirming  31  Hun  100;  Robin- 
son V.  Jewett,  (1889)  116  N.  Y.  40, 
26  State  Rep.  387,  22  N.  G.  224,  af- 
firming 14  State  Rep.  223;  Arend  v. 
Smith,  (1897)  161  N.  Y.  502,  45 
N.  E.  872;  Olmstead  v.  Latimer, 
(1899)  159  N.  Y.  318,  63  N.  E.  5; 
Tonawanda  First  Nat.  Bank  v.  Rob- 
inson, (1907)  188  N.  Y.  45,  80  N.  E. 
567.  affirming  106  App.  Div.  193,  94 
N.  Y.  S.  767  J  Weed  v.  Spears,  (1908) 
193  N.  Y.  280,  86  N.  E.  10,  reversing 
120  App.  Div.  904  mem.,  105  N.  Y. 
S.  1149;  CoBgray  v.  New  England 
Piano  Co.,  (Sup.  1896)  10  App.  Div. 
851,  75  State  Rep.  1254,  41  N.  Y.  S. 
886;  Corcoran  v.  New  York  Cent.  R. 
Co.,  (Sup.  1898)  25  App.  Div.  479, 
49  N.  Y.  S.  701,  affirming  20  Misc. 
197,  45  N.  Y.  S.  861,  and  affirmed  164 
N.  Y.  587  mem.,  58  N.  E.  1086; 
Woodriff  V.  Hunter,  (Sup.  1901)  65 
App.  Div.  404,  411,  73  N.  Y.  S.  210; 
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immaterial  that  the  promisee  could  have  refused  to  perform  such 
contract  and  could  not  have  been  compelled  to  do  so  by  a  decree 
for  specific  performance.  If  he  did  refuse  to  perform  the  con- 
tract he  could  do  so  only  upon  pasdng  or  being  compelled  to  pay 
the  pi^)misor  the  damages  occasioned  by  nonperformance,  and  that, 


Jughardt  v.  Reynolds,  (Sup.  1902) 
68  App.  Div.  171,  74  N.  Y.  S.  152; 
Holmes  t.  Seaman,  (Sup.  1907)  117 
App.  Div.  381,  102  N.  Y.  S.  616,  af- 
firmed 191  N.  Y.  512  mem.,  84  N.  E. 
1114;  Temple  t.  Brooks,  (Sup.  1915) 
165  App.  Div.  661,  151  N.  Y.  S.  490; 
Teele  v.  Mayer,  (Sup.  1916)  173 
App.  Div.  869,  160  N.  Y.  S.  116; 
McDonald  v.  Neilson,  (Ct.  Err.  1823) 
2  Cow.  139,  183,  per  Sutherland,  J.; 
Reynolds  v.  Ward,  (Sup.  1830)  5 
Wend.  501;  Gibson  v.  Renne,  (Sup. 
1838)  19  Wend.  389;  Farrington  v. 
BuUard,  (Sup.  G.  T.  1863)  40  Barb. 
612;  Tilden  v.  New  York,  (Sup.  G. 
T.  1870)  56  Barb.  340;  Wayne  v. 
Sherwood,  (Sup.  1878)  14  Hun  423, 
affirmed  76  N.  Y.  599  mem.;  Joelyn 
v.  Dow,  (Sup.  1880)  19  Hun  494; 
Dunckel  v.  Dunekel,  (Sup.  G.  T. 
1890)  56  Hun  25,  29  State  Rep.  477, 
8  N.  Y.  S.  888;  Bigelow  v.  Davol, 
(Sup.  1893)  69  Hun  74,  53  State 
Rep.  407,  23  N.  Y.  S.  494;  Hermann 
V.  Passmore,  (Sup.  1893)  72  Hun 
526,  55  SUte  Rep.  239,  25  N.  Y.  S. 
773;  Wildey  v.  Robinson,  (Sup. 
1895)  85  Hun  362,  66  State  Rep.  423, 
32  N.  Y.  S.  1018;  Babcock  v. 
Kuntzsch,  (Sup.  1895)  85  Hun  615, 
66  State  Rep.  47,  32  N.  Y.  S.  663; 
Schneider  v.  Heinsheimer,  (Sup. 
App.  T.  1899)  26  Misc.  11,  65  N.  Y. 
S.  630;  Harvey  v.  Ayres,  (Sup.  Tr. 
T.  1902)  37  Misc.  164,  74  N.  Y.  S. 
883;  Seymour  v.  Hughes,  (Sup.  App. 
T.  1907)  55  Misc.  248,  105  N.  Y.  S. 
249;  Feldman  v.  Rockford  Co.,  (Sup. 
Eq.  T.  1910)  70  Misc.  66,  126  N.  Y. 
S.  646;  Seneca  Falls  v.  Botsch,  (Sup. 
Sp.  T.  1914)  86  Misc.  481,  149  N.  Y. 
S.  320;  Nahoum  v.  Slocum,  etc.. 
Trading  Co.,  (Sup.  App.  T.  1920)  111 
Misc.  627,  182  N.  Y.  S.  318;  Myers 
V.  Grey,  (Sup.  Sp.  T.  1910)  122  N. 
Y.   S.    1079,  affirmed   146  App.   Div. 


923,  131  N.  Y.  S.  1130  mem.;  Moore 
v.  Bloomingdale,  (Sup.  App.  T.  1910) 
126  N.  Y.  S.  125;  Kennedy  v.  Trager, 
(Sup.  App.  T.  1916)  158  N.  Y.  S. 
740;  Bickart  v.  Hoffmann,  (Com.  PI. 
G.  T.  1892)  46  State  Rep.  886,  19 
N.  Y.  S.  472;  Wood  v.  Mulock, 
(Super.  Ct.  1882)  48  Super.  Ct.  70; 
Tryon  v.  Jennings,  (Com.  PI.  Sp.  T. 
1861)  12  Abb.  Pr.  33,  22  How.  Pr. 
421;  Proctor  v.  Thompson,  (Sup.  Sp. 
T.  1882)    13  Abb.  N.  Cas.  340. 

In  Butler  v.  Mail,  etc..  Pub.  Co., 
(Sup.  1900)  54  App.  Div.  382,  66 
N.  Y.  S.  788,  reversed  on  other 
grounds  171  N.  Y.  208,  63  N.  E.  951, 
it  appeared  that  the  defendant  had 
recovered  a  judgment  against  the 
plaintiff  for  a  breach  by  the  latter  of 
his  contract  to  furnish  a  certain 
amount  of  advertisements  for  publi- 
cation in  the  defendant's  newspaper. 
The  amount  recovered  was  the  full 
amount  to  have  been  paid  by  the 
plaintiff  if  he  had  furnished  the  ad- 
vertisements and  they  had  been  in- 
serted in  the  paper.  Thereafter  the 
parties  agreed  that  the  plaintiff 
might  pay  the  judgment  in  instal- 
ments of  one  hundred  dollars,  and 
for  every  hundred  dollars  paid  on 
the  judgment  the  defendant  would 
publish  for  the  plaintiff  one  hundred 
dollars'  worth  of  advertisements.  In- 
stalments to  the  amount  of  the  judg- 
ment were  paid,  and  as  each  instal- 
ment was  paid  the  defendant  gave 
a  receipt  calling  for  both  a  credit  on 
the  judgment  and  for  the  publication 
of  one  hundred  dollars'  worth  of  ad- 
vertisements, and  finally  entered 
satisfaction  of  the  judgment.  As  the 
effect  of  the  agreement  was  to  a  large 
extent  to  place  the  parties  in  the 
same  position  as  though  no  judg- 
ment had  been  recovered  on  the  early 
contract    for     furnishing    advertise- 
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in  contemplation  of  law,  would  be  equivalent  to  performance."* 
The  general  rule  applies  where  the  contract  imposing  the  original 
liability  is  between  the  promisor  and  several  persons  and  the 
promise  is  made  to  one  of  them  to  induce  him  to  continue  perform- 
ance." The  duty,  however,  must  be  one  the  performance  of  which 
could  have  been  enforced  either  in  law  or  in  equity  or  dam- 
ages recovered  for  its  nonperformance.  If  an  oral  contract  is 
unenforceable  by  reason  of  the  statute  of  frauds  it  cannot  be  con- 
sidered as  imposing  an  obligation  on  the  promisor  to  perform  it 
and  for  such  reason  prevent  his  performance  of  the  oral  contract 
from  being  a  su£Scient  consideration  for  a  new  promise  to  him.^ 
It  would  be  otherwise,  however,  if  the  oral  promise  was  under  the 
circumstances  enforceable  in  equity,  though  no  action  at  law  could 
have  been  maintained  for  its  breach.  Thus  if  the  circumstances 
are  such  that  a  person's  oral  promise  to  purchase  land  at  a  fore- 
closure sale  and  reconvey  it  to  the  promisee  will  be  enforced  in 
equity,  the  performance  of  such  promise  is  not  a  consideration  for 
a  promise  to  such  person  made  to  induce  him  to  perform  the  oral 
promise.'*  If  the  new  promise  is  made  as  a  compromise  of  a  bona 
fide  dispute  as  to  the  obligation  of  the  parties  under  the  prior  con- 
tract, the  compromise  of  the  dispute  furnishes  the  necessary  con- 
sideration for  the  new  promise,  though  the  promisee  may  not  under 


ments,  and  as  the  plaintiff  had  fully 
carried  out  the  agreement  on  his 
part,  it  was  held  that  there  was  a 
sufficient  consideration  for  the  de- 
fendant's promise  to  publish  the  ad- 
vertisements to  be  furnished  by  the 
plaintiff.  "  In  the  last  analysis, 
therefore,"  says  Hatch,  J.,  "  the 
agreement  was  a  mere  arrangement 
for  compensation  for  furnishing  ad- 
vertising matter  to  the  defendant  for 
its  newspaper,  and  the  payment  of 
the  judgment  was  an  incident  thereto 
as  a  part  of  the  compensation  for 
procaring  the  advertisements."  This 
illnstrates  quite  forcibly  the  frequent 
attempt  of  the  courts  to  find  some 
consideration  for  an  agreement, 
which  does  justice  between  the  par- 
ties, at  the  expense  of  the  general 
rule  that  the  performance  of  one's 
legal  duty  (in  this  case  the  plain- 
tiff's duty  to  pay  the  judgment 
against  him)    does  not  constitute  a 


consideration;  and  it  is  difScult  to 
see  wherein  the  actual  consideration 
for  the  promise  by  the  defendant  to 
do  something  for  the  benefit  of  the 
plaintiff,  namely,  to  publish  free  of 
cost  to  him  advertisements  to  be  fur- 
nished by  him,  really  lies. 

20.  Vanderbilt  v.  Schreyer,  (1891) 
91  N.  Y.  392,  400,  12  Abb.  N.  Cas. 
390. 

21.  Leibmann  v.  Dean,  (County 
Ct.  1916)  95  Misc.  97,  158  N.  Y.  S. 
537. 

as.  Myers  v.  Grey,  (Sup.  Sp.  T. 
1910)  122  N.  Y.  S.  1079,  14ft  App. 
Div.  923,  affirmed  131  N.  Y.  S.  1130 
mem.  See  also  Norton  v.  Pattee, 
(1877)  68  N.  Y.  144;  Mapes  v. 
Snyder,  (1875)  59  N.  Y.  450. 

23.  Myers  v.  Grey,  (Sup.  Sp.  T. 
1910)  122  N.  Y.  S.  1079,  affirmed  146 
App.  Div.  923,  131  N.  Y.  8.  1130 
mem. 
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such  compromise  be  in  fact  required  to  do  any  more  than  he  was 
legally  bound  to  do  by  the  prior  contract.''* 

§  326.  Application  of  Bole  Generally. —  Where  a  lessee  is  under 
a  covenant  to  make  necessary  repairs,  the  making  of  them  is  not 
a  sufficient  consideration  for  a  new  promise  by  the  lessor  to  renew 
the  lease,**  or  to  pay  the  whole  or  a  part  of  the  cost  of  the  repairs, 
and  the  same  would  be  true  as  to  a  promise  made  to  an  assignee 
of  the  leasehold  estate  after  the  assignment,  as  by  the  assignment 
he  became  subject  to  the  liability  of  the  lessee  to  make  the  repairs.** 
Similarly  if  the  lessor  has  agreed  to  make  repairs,  the  making  of 
them  is  not  a  sufficient  consideration  for  a  promise  by  the  lessee 
to  pay  a  part  of  the  cost  thereof."  Likewise  where  the  abutting 
property  owners  were  by  statute  liable  for  the  expense  of  paving 
a  street,  their  payment  of  the  same  will  not  furnish  a  considera- 
tion for  a  promise  by  the  municipality  to  relieve  them  fr<Hn  any 
future  liability  to  pay  for  the  repavement  of  the  street.  "  The 
owners,"  says  Cardozo,  J.,  "  lost  nothing  by  what  occurred;  they 
simply  paid  what  by  law  they  could  have  been  obliged  to  pay,  and 
it  has  never  been  held  that  the  performance  of  a  legal  duty,  or 
the  payment  of  a  legal  liability,  furnished  any  consideration  to 
support  a  promise."**  A  promise  to  an  executor  in  consideration 
of  his  performing  an  act  devolving  on  him  as  a  part  of  his  official 
duty  is  not  supported  by  a  sufficient  consideration,**  such  as  a 
promise  to  him  in  consideration  of  his  applying  the  assets  of  the 
estate  to  the  payments  of  debts  as  required  by  law,**  or  a  promise 
to  him  in  consideration  of  his  paying  a  legacy  or  a  part  thereof 
then  due  and  payable."  Likewise  a  promise  by  a  beneficiary  for 
life  of  a  trust  fund  to  waive  his  right  to  a  part  of  the  income  of 

94.  See  supra,  section  285  et  seq.  S8.  Tilden  v.  New  York,   (Sup.  G. 

as  to  the  effect  of  a  compromise  or  T.  1870)   66  Barb.  340. 

settlement   of    a,  dispute   as  a   con-  28.  Converse  v.  Kellogg,   (Sup.   G. 

sideration.  T.    1850)    7    Barb.   590;    Dunckel   v. 

25.  Byrne  v.  Romaine,   (Chan.  Ct.  Dunckel,  (Sup.  G.  T.  1890)   56  Hun 

1835)   2  Edw.  Ch.  445.  25,  29  State  Rep.  477,  8  N.  Y.  8.  888; 

86.  Everson    v.    Heffernan,     (Sup.  Slater  v.  Slater,   (Sup.  Sp.  T.  1906) 

1901)  59  App.  Div.  533,  69  N.  Y,  S.  46  Misc.  332,  94  N.  Y.  8.  900,  af- 

268.  firmed  114  App.  Div.  160,  99  N.  Y.  S. 

27.  Bickart    v.    Hoffmann,     (Com.  564,  which  is  affirmed  188  N.  Y.  633 

PI.  G.  T.  1892)  46  State  Rep.  886,  19  mem,  81  N.  E.  1176. 

N.  Y.  S.   472    (replacing  flag  pole).  80.  Dunckel  v.  Dunckel,   (Sup.  G. 

See    infra,    section    338,    as    to   the  T.  1890)   56  Hun  25,  29  State  Rep. 

necessity  for  a  consideration  to  sup-  477,  8  N.  Y.  S.  888. 

port    contracts    between    lessor    and  SI.  Converse  v.  Kellogg,   (Sup.  G. 

lessee  entered  into  after  the  ezecu-  T.  1850)    7  Barh.  590. 
tion  of  the  lease. 


Digitized  by  VjOOQIC 


I  326] 


CONSIDERATION 


495 


the  fond  in  consideration  merely  of  the  performance  by  the  trus- 
tee of  the  duties  imposed  on  him  by  law  is  nnenf oreeable  for  want 
of  consideration.'*  The  same  is  tme  as  to  a  promise  to  a  trustee 
to  pay  him  additional  commissions  or  compensation  for  the  i>er- 
formance  of  his  legal  duties,**  and  as  to  a  promise  for  additicmal 
compensation  made  to  an  assignee  for  the  benefit  of  creditors  after 
he  has  undertaken  the  duties  of  the  trust.*^  Where  it  was  the 
duty  of  a  stenographer  for  the  assembly  to  do  stenographic  work 
for  members,  a  promise  by  a  member  to  pay  the  stenographer  for 
doing  so  is  unenforceable  for  want  of  consideration.**  An  agree- 
ment by  a  solvent  corporation  with  its  creditors  to  distribute  its 
assets  ratably  is  merely  a  promise  to  do  what  the  law  requires, 
and  furnishes  no  consideration  for  a  promise  by  a  creditor  to  for- 
bear the  enforc^nent  of  his  claim.**  The  general  principle  has 
also  been  applied  to  a  promise  to  pay  an  enhanced  price  or  do 
some  other  act  to  induce  a  seller  to  perform  his  executory  contract 
of  sale  ;*^  and  where  the  plaintiff  had  agreed,  for  a  certain  sum,  to 


M.  In  re  Bishop,  (Surr.  Ct.  1015) 
89  Misc.  356,  151  N.  Y.  S.  768,  14 
Mills  41. 

SS.  Wildey  V.  Robinson,  (Sup.  O. 
T.  1805)  85  Hun  362,  66  State  Rep. 
423,  32  N.  Y.  S.  1018. 

M.  Carpenter    v.    Taylor,     (1900) 

164  N.  Y.  171,  58  N.  E.  53,  revers- 
ing 28  App.  Div.  622  mem.,  .51  N. 
Y.  8.  H39. 

35.  Temple  t.  Brooks,  (Sup.  1015) 

165  App.  Div.  661,  151  N.  Y.  8.  490. 
M.  Mt.     Vernon     Rattan     Co.    t. 

Joachinson,  (Sup.  1907)  119  App. 
Div.  71,  103  N.  Y.  S.  1045. 

S7.  Schneider  v.  Heinsheimer, 
(Snp.  App.  T.  1890)  26  -Misc.  11,  55 
N.  Y.  S.  630;  Kuhmarlcer  Mfg.  Co.  v. 
Hills,  (Snp.  App.  T.  1914)  146  N.  Y. 
8.  1013;  Carnana  v.  Prudential  Spice 
Co.,  (Sup.  App.  T.  1919)  178  N.  Y. 
S.  401;  Porter  v.  Orensein,  (Sup. 
App.  T.  1920)   180  N.  Y.  8.  418. 

In  Fulton  Grain,  etc.,  Co.  v.  An- 
glim,  (Sup.  1809)  44  App.  Div. 
488,  60  N.  Y.  S.  967,  it  appeared 
that  a  guaranty  of  the  payment  of 
the  price  of  goods,  which  recited  a 
future  sale  and  delivery  of  the  goods, 
waa  entered  into  after  the  principal 
contract  had  been  made  and  a  part 


of  the  goods  delivered  thereunder.  It 
was  held  that  the  subsequent  deliv-' 
eries  were  a  sufficient  consideration 
for  the  guaranty  both  as  to  the  goods 
theretofore  delivered  as  well  as  the 
subsequent  deliveries.  No  special  no- 
tice as  affecting  the  consideration  is 
taken  by  the  court  of  the  fact  that 
the  guaranty  was  subsequent  to  the 
principal  contract,  and  it  may  be,  as 
a  matter  of  fact,  that  under  the  cir- 
cumstances the  seller  would  have 
been  justified  in  withholding  future 
deliveries  unless  cash  on  delivery  was 
paid.  If  this  was  so,  undoubtedly  the 
waiver  of  such  right  would  have  con- 
stituted a  sufficient  consideration  for 
the  guaranty.  Again,  due  to  the  fact 
that  the  court  cites  as  its  authority 
the  case  of  Smith  v.  Molleson,  ( 1896) 
148  N.  Y.  241,  42  N.  E.  669,  it  may 
be  that  the  guaranty  was  given  in 
pursuance  of  the  buyer's  promise  to 
do  so  made  at  the  time  of  the  princi- 
pal contract.  If  this  was  so  the 
guaranty  was  also  based  on  a  suffi- 
cient consideration.  (See  supra,  sec- 
tion 239.)  If,  however,  the  above 
suppositions  are  not  true,  it  would 
seem  that  the  seller  did  no  more  than 
be  was  required  to  do  by  the  existing 
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famish  all  the  ashes  necessary  to  the  construction  of  a  building, 
and  thereafter  refused  to  proceed  with  the  contract  unless  he  was 
paid  for  the  ashes  by  the  load,  it  was  held  that  if  this  new  agree- 
ment was  merely  to  give  an  additional  compensation  it  was  with- 
out consideration,  though  it  would  be  otherwise  if  it  was  intended 
as  a  modification  of  the  original  contract.^  So  where,  after  a 
contract  for  the  purchase  of  a  building  in  process  of  construction 
was  made,  the  seller,  to  induce  the  purchaser  to  complete  his  con- 
tract, promised  to  do  additional  work  to  the  building,  it  was  held 
that  there  was  no  consideration  for  such  promise.**  The  rule  has 
also  been  applied  to  a  promise  by  an  employer  to  increase  the 
salary  of  his  employee,  made  daring  the  term  of  the  employment, 
or  to  pay  him  extra  compensation  for  services  which  his  contract 
required  him  to  render ;  *<*  such  as  a  promise  of  additional  comi>en- 


contract,  and  it  is  difficult  to  see 
where  there  was  a  consideration  for 
the  guaranty,  if  it  was  given  merely 
to  induce  the  seller  to  make  deliv- 
eries as  required  by  the  previous  con- 
tract. 

S8.  Oalway  v.  Prignano,  (Sup. 
App.  T.  1812)   ld4  N.  Y.  S.  Wl. 

39.  Jughardt  v.  Reynolds,  (Sup. 
1902)  68  App.  Div.  171,  74  N.  Y.  S. 
152. 

40.  Cosgray  v.  New  England  Piano 
Co.,  (Sup.  1896)  10  Ai^.  Div.  351, 
75  State  Rep.  1254,  41  N.  Y.  S.  886; 
Bloodgood  v.  Wuest,  (Sup.  1902)  69 
App.  Div.  356,  74  N.  Y.  S.  913; 
Price  V.  Press  Pub.  Co.,  (Sup.  1907) 
117  App.  Div.  854,  103  N.  Y.  S.  296; 
Carrere  v.  Dun,  (Sup.  App.  T.  1896) 
18  Misc.  18,  75  State  Rep.  491,  41 
N.  Y.  S.  34. 

If,  however,  the  employee  under- 
takes to  render  services  not  within 
the  original  contract  the  agreement 
of  the  employer  to  pay  extra  com- 
pensation therefor  is  binding.  Free- 
land  V.  Bacon,  (City  Ct.  G.  T.  1889) 
27  State  Rep.  273,  7  N.  Y.  S.  674. 

In  Wright  v.  Fulling,  (Sup.  1905) 
104  App.  Div.  49,  93  N.  Y.  S.  228, 
it  appeared  that  the  defendant  em- 
ployed the  plaintiff  as  manager  and 
agent  of  certain  real  estate  consisting 
of  building  lots,  and  it  was  provided 
that  the  plaintiff  was  to  be  the  sole 


agent  of  the  defendant  in  the  sale  of 
the  lots,  and  to  receive  as  a  commis- 
sion ten  per  cent  of  the  selling  price 
of  all  lots  sold,  whether  sold  by  thie 
defendant  or  by  the  plaintiff,  except- 
ing that  as  to  a  certain  class  of  lots 
sold  directly  by  the  plaintiff  the  coin- 
mission  was  to  be  two  and  one-half 
per  cent.  Under  another  contract  all 
services  rendered  by  the  plaintiff,  ex- 
cept as  to  sales  mad«  by  him,  were 
fully  paid  for.  It  was  held  that  the 
promise  to  pay  him  the  two  and  one- 
half  commission  on  sales  made  by  the 
defendant  was  without  consideration, 
as  no  services  whatsoever  were  ren- 
dered by  the  plaintiff  as  to  such  lots 
as  a  consideration  for  »uch  commis- 
sion. 

In  Price  v.  Press  Pub.  O.,  (Sup. 
1907)  117  App.  Div.  854,  103  N.  Y.  S. 
296,  the  rule  was  applied  where  the 
contract  provided  that  (3ie  employee 
should  be  paid  "  not  less  "  than  cer- 
tain stated  sunw  during  the  succes- 
sive years  of  the  employment,  and 
the  employer,  as  an  inducement  to 
the  employee  not  to  quit  the  employ- 
ment, promised  to  give  him  a  certain 
bonus  at  the  end  of  the  term. 

A  promise  by  an  employer  made  at 
the  time  of  employment  or  during 
the  employntent,  if  no  period  of  em- 
ployment is  fixed  and  the  employee 
is  at  liberty  to  leave  at  any  time,  to 
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sation  to  a  lawyer  for  services  r^dered  in  the  collection  of  a  claim, 
where  the  fee  for  his  services  was  fixed  at  the  time  of  his  employ- 
ment,*^ or  a  promise  for  additional  compensation  for  services  ren- 
dered  by  a  real  estate  agent  in  negotiating  a  sale  of  land  or  man- 
aging the  property;  ^  to  an  agreement  by  an  employee  to  a  reduc- 
tion in  the  agreed  compensation;*^  to  a  promise  for  additional 
compensation  to  a  partner  where  the  partnership  agreement 
required  the  plaintiff  to  give  his  entire  time  and  efforts  to  the 
partnership  business ;  **  and  to  a  promise  by  the  plaintiff  to  dis- 
continue an  action  for  rent  on  the  promise  of  the  defendant  to 
pay  the  amount  admitted  to  be  due  in  a  few  days.**  The  payment 
by  a  debtor  of  his  admitted  indebtedness  is  no  consideration  for 
a  promise  by  the  creditor.  For  instance,  in  case  of  a  lease,  the 
continued  payment  of  rent  by  the  lessee  affords  no  consideration 
for  a  promise  by  the  lessor  not  to  exercise  his  reserved  right  to 
terminate  the  lease;**  nor  does  the  payment  by  the  state  of  the 
indebtedness  concededly  owing  for  the  construction  of  a  road 
afford  any  consideration  for  an  agreement  by  the  creditor  to  keep 
the  road  in  repair.*'  "Where  a  contract  for  the  sale  of  land  requires 
the  vendor  to  accept  the  purchaser's  unindorsed  notes  for  a  part 
of  the  purchase  money,  and  he  refuses  to  carry  out  his  contract 
unless  the  purchaser  secures  an  indorser  on  the  notes,  the  carry- 
ing out  of  the  contract  does  not  constitute  a  consideration  for  a 
third  person's  indorsement  of  such  notes.*'  In  case  of  a  promise 
by  a  father  to  compensate  his  minor  child  for  services  rendered  in 

pay  at  his  death  a  certain  snm,  in  160  App.  Div.  96,  134  N.  T.  S.  762; 

addition  to  a  monthly  wage,  for  each  Pepe  v.   Rodena  Realty   Co.,    (Sup. 

year  of   the  employment,   is  not   a  App.  T.  19U )  144  N.  Y.  S.  1070. 

promixe  merely  to  make  the  employee  43.  Romaine     v.     Beacon     Litho- 

a  present  of  euch  additional  amount  graphic  Co.,   (Com.  PI.  O.  T.   1805) 

or  to  pay  her  extra  compensation  for  13  Misc.  122,  68  State  R^.  108,  34 

performing  her  duties,  and  if  clearly  N.  V.  S.  124. 

proven  is  enforceable  against  the  em-  44.  Kenney  v.  Trager,   ( Sup.  App. 

player's   estate.     Barrett  v.   Bailey,  T.  1016)  168  N.  Y.  S.  740. 

(Sup.   1001)   69  App.  Div.  300,  69  45.  Farrington  v.  Bullard,  (Sup.  6. 

N.  Y.  S.  246.  T.  1863)  40  Barb.  612. 

41.  Jadcson  v.  Stone,  (Sup.  1900)  46.  Seymour  t.  Hughes,  (Sup.  App. 

48  App.  Div.  628,  64  N.  Y.  S.  820.  T.  1907)  55  Misc.  248,  105  N.  Y.  S. 

A  fortiori  this  is  true  where  the  249. 

promise  for  additional  compensation  47.  Seneca  Falls  v.  Botsch,   (Sup. 

was  not  made  until  after  the  services  Sp.  T.  1914)  86  Misc.  481,  149  N.  Y. 

were  rendered.    Brauer  v.  Lawrence,  S.  320. 

(Sup.   1914)    165  App.   Div.   8,   160  48.  Harvey  v.  Ayres,   (Sup.  Tr.  T. 

N.  Y.  S.  497.  1902)  37  Misc.  164,  74  N.  Y.  S.  883. 

4SL  Mayer  v.  Penfield,  (Sup.  1912) 
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the  family,  it  is  held  that  as  he,  as  parent,  is  entitled  to  the  bene- 
fit of  the  child 's  services,  his  promise  is  without  consideration ;  ** 
but  if  a  father  has  emancipated  his  minor  child  the  latter  becomes 
entitled  to  his  own  earnings,  and  it  is  generally  recognized  that  if 
thereafter  he  works  for  his  father  there  is  a  sufScient  consideration 
for  the  father's  promise  to  pay  for  his  services.'*  Where  a  debtor 
arrested  in  a  civil  suit  has  given  bond  for  his  release,  a  note  given 
the  plaintiff's  attorney  in  consideration  of  his  consenting  to  the 
debtor's  release  is  without  consideration.^ 

§  327.  Promotion  of  Domestic  Peace. —  Where  husband  and 
wife  are  living  apart  under  a  decree  or  separation  agreement,  the 
wife's  consent  to  the  resumption  of  the  marital  relations  is  a  suffi- 
cient consideration  for  a  promise  by  the  husband ; "  and  the  same 
is  true  as  regards  the  agreement  of  a  wife  to  dismiss  a  well-founded 
action  for  divorce  or  separation  and  to  return  to  her  husband." 
And  where  the  parties  were  living  apart  and  an  action  for  separa- 
tion had  been  instituted  by  the  wife,  and  the  husband,  in  consider- 
ation of  her  return  and  the  resumption  of  marital  relations,  prom, 
ised  to  make  a  certain  provision  for  her  by  will,  it  has  been  held 
immaterial  whether  her  claim  for  a  separation  was  well  founded 
or  not,  as  the  husband  by  entering  into  the  agreement  recognized 
it  as  well  founded.** 


49.  Bolton  V.  Terpeny,  (Sup.  G.  T. 
1882)  U  Wkly.  Dig.  533.  See  also 
Fort  V.  Gooding,  (Sup.  G.  T.  1850)  9 
Barb.  371,  375. 

00.  Stanley  v.  National  Union 
Bank,  (1889)  115  N.  Y.  122,  134, 
23  State  Rep.  966,  22  N.  E.  29. 

51.  Donai  v.  Lutjens,  (Sup.  1897) 
21  App.  Div.  254,  47  N.  Y.  S.  959, 
affirmed  165  N.  Y.  622  mem.,  59  N.  E. 
1121. 

69.  Goldstein  v.  Goldstein,  (Sup. 
Sp.  T.  1901)  35  Misc.  251,  71  N.  Y.  S. 
807;  Griffin  v.  Griffin,  (Sup.  Sp.  T. 
1912)  77  Misc.  468,  137  N.  Y.  8.  3; 
Dewey  v.  Durham,  (Sup.  G.  T.  1884) 
19  wily.  Dig.  47. 

In  Tisdale  v.  Rider,  (Sup.  1907) 
119  App.  Div.  594,  104  N.  Y.  S.  77, 
it  appeared  that  a  wife  had  obtained, 
in  a  proceeding  in  which  the  sum- 
mons was  by  publication,  a  decree  erf 
separation  against  her  husband  and  an 


award  of  alimony  to  be  paid  weekly. 
Under  sequestration  proceedings  a 
legacy  payable  to  the  husband  was 
taken.  Tliereafter,  in  consideration 
of  the  wife's  return  to  her  hus- 
band and  the  dissolution  of  the  de- 
cree of  separation  and  proceedings 
thereunder,  which  was  ordered  on  the 
application  of  the  parties,  the  hus- 
band assigned  the  legacy  to  his  wife. 
It  was  held  that  there  was  a  valuable 
consideration  for  the  assignment,  and 
therefore  that  it  was  gooa  as  against 
existing  creditors  of  the  husband. 

08.  Adams  v.  Adams,  (1883)  91 
K.  Y.  381,  affirming  24  Hun  401; 
Sommer  v.  Sommer,  (Sup.  1903)  87 
App.  Div.  434,  84  N.  Y.  S.  444;  BLodg- 
era  v.  Rodgers,  (Sup.  1919)  186  App. 
Div.  77,  174  N.  Y.  S.  324. 

M.  Goldstein  v.  Goldstein,  (Sap. 
Sp.  T.  1901 )  35  Misc.  251,  71  N.  Y.  8. 
807. 
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On  the  other  hand,  as  a  general  rule,  no  agreement  can  be 
enforced  on  the  alleged  consideration  of  the  continuance  of  the 
marital  relations,  made  while  the  parties  are  living  together,  for 
each  is  bound  to  do  this  by  the  marriage  contract  and  the  law 
requires  each  of  them  to  observe  and  perform  that  contract  and 
obligation.'*  And  where  a  newly  married  couple  were  living 
together,  a  promise,  such  as  a  note,  given  by  a  third  person  to  the 
wife,  in  order  to  promote  domestic  peace  between  the  spouses  and 
induce  the  wife  to  cease  'her  faultfindings  and  importunities,  has 
been  held  unenforceable  for  want  of  a  consideration."*  Thus  where 
a  brother  of  a  husband  gave  his  note  payable  to  the  wife,  it  was 
held  unenforceable,  O'Brien,  J.,  saying:  "  I  do  not  think  that 
any  principle,  or  any  case,  has  been  found  to  the  effect  that  a 
written  promise  by  a  stranger,  in  the  form  of  a  note  given  to  a 
husband  in  order  that  he  might  deliver  the  same  to  his  wife  to 
secure  domestic  peace  between  a  newly  married  couple,  is  in  law 
a  good  promise  in  consideration  of  marriage.  The  circumstance 
that  the  one  who  made  the  promise  was  the  brother  of  the  dis- 
tressed husband  cannot  change  the  case.  It  remains  just  the  same 
as  if  the  promise  was  sent  to  some  other  husband  for  the  benefit 
of  some  other  wife.  The  real  and  only  consideration  for  the  note 
was  family  peace  between  husband  and  wife.  ...  It  is  her 
duty  to  see  to  it  that  peace  is  maintained  without  price,  so  far  as 
it  is  within  her  power.  ...  In  any  aspect  of  this  case  it  would 
seem  to  be  impossible  to  make  anything  of  this  note  but  a 
naked  promise,  and  so  was  not  the  subject  of  an  action.""  Where 
a  husband  of  intemperate  habits  agreed  to  convey  land  to  his  wife 
if  he  got  drunk  again,  and  a  deed  was  drawn  up  and  left  with  his 
attorney  to  be  delivered  to  his  wife  if  he  got  drunk,  it  was  held 
that  there  was  no  consideration  for  his  agreement  to  convey,  and 
that  as  the  delivery  was  not  properly  one  in  escrow  the  convey- 
ance was  ineffectual,  though  the  husband  did  in  fact  get  drunk 
and  the  conveyance  was  turned  over  by  the  attorney  to.  the  wife." 

W.  Kramer  v.  Kramer,  (1905)  181  N.  Y.  477,  74  N.  E.  474,  reversing  90 

N.  Y.  477,  74  N.  E.  474,  reversing  90  App.  Div.  176,  86  N.  Y.  8.  129. 

App.   Div.    176,   86    N.    Y.    8.    129;  56.  Bosea  v.    Lent,    (Sup.    Tr.    T. 

Oriffin  V.  Griffin,  (Sup.  Sp.  T.  1912)  1904)  44  Misc.  437,  90  N.  Y.  8.  41. 

77  Misc.  468,  137  N.  Y.  S.  3.  "  It  is  undisputed,"  says  Kellogg,  J., 

W.  Kramer  V.  Kramer,  (190&)  181  "that  the  husband   might  give  his 

V.  Y.  477,  reversing  74  N.  E.  474,  90  property    to   the    wife   without   any 

App.  Div.  176,  86  N.  Y.  8.  129.  consideration,  might  give  it  to  her 

57.  Kramer  v.  Kramer,  (1906)  181  for  the  reason  that  he  became  int<ni- 
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It  would  also  seem  that  if  the  wife  is  living  apart  from  her  hus- 
band without  any  reasonable  cause  whatsoever,  her  return  is  the 
performance  merely  of  her  marital  duty  and  cannot  constitute  a 
consideration  for  a  promise  by  the  husband  to  make  a  provision 
for  her."* 

§  328.  Performance  by  Carrier  of  Jjogal  Duty. —  In  case  of  con- 
tracts with  carriers  by  land  or  vessel,  an  agreement  to  increase  the 
freight  rate,  after  a  binding  contract  for  the  transportation  has 
been  entered  into,  must  be  supported  -by  a  new  consideration,*" 
and  the  same  would  be  true  as  to  a  subsequent  agreement  limiting 
the  general  liability  of  the  carrier  for  injury  to  or  loss  of  the 
goods  in  transit."  And  where  a  railroad  company  carrying  the 
mail  is,  by  its  contract  with  the  government,  under  a  legal  obliga- 
tion to  carry  the  mail  agent  accompanying  the  mail,  the  per- 
formance of  this  duty  is  not  a  sufficient  consideration  for  the 
agreement  of  the  agent  to  release  the  company  from  liability  to 
himself  for  injuries  received  through  the  company's  negligence.** 
The  mere  performance  by  a  railroad  company  of  its  statutory  duty 
to  issue  a  mileage  book  is  not  a  sufficient  consideration  to  support 
a  contract  or  promise  by  the  holder  restricting  the  manner  in 
which  he  may  use  the  book.*    It  has  been  held,  where  a  railroad 


cated  and  that  it  was  unsafe  in  hia 
hands,  or  that  he  felt  that  it  was  a 
fair  and  just  compensation  to  her 
for  the  trouble  and  annoyance  which 
she  suffered  on  account  of  his  intoxi- 
cation, or  for  love  and  affection.  But 
he  did  not  deliver  the  deed;  he  sim- 
ply agreed  to  deliver  it,  and  the 
agreement  is  without  any  considera- 
tion whatever.  An  executory  con- 
tract to  be  of  force  must  be  mutually 
binding,  and  there  must  be  a  con- 
sideration passing  from  each  party  as 
an  agreed  equivalent  for  the  consid- 
eration to  come  from  the  other.  .  .  . 
So  far  as  the  idea  enters  that  the 
wife  was  to  live  with  and  care  for 
the  husband,  it  can  furnish  no  con- 
sideration, because  that  is  a  duty 
resting  upon  her  growing  out  of  the 
marital  relation." 

69.  Jones  v.  Jones,  (Sup.  Sp.  T. 
1003)  40  Misc.  360,  82  N.  Y.  S.  325. 

90.  Allen  v.  Bareda,  (Super.  Ct. 
1860)  20  Super,  a.  204. 


61.  Wiggins  v.  Erie  R.  Co.,  (Sup. 
1875)  5  Hun  185. 

ea.  Seybolt  v.  New  York,  etc.,  R. 
Co.,  (1884)  05  N.  Y.  562,  affirming 
31  Hun  100. 

68.  Parish  v.  tJlster,  etc.,  R.  Co., 
(1008)  102  N.  Y.  353,  85  N.  E.  153, 
reversing  113  App.  Div.  804  mem., 
08  N.  Y.  S.  1100;  Corcoran  v.  New- 
York  Cent.,  etc.,  R.  Co.,  (Sup.  1898) 
25  App.  Div.  470,  affirming  40  N.  Y. 
S.  701,  and  affirmed  20  Misc.  197,  *5 
N.  Y.  S.  861,  164  N.  Y.  587  mem.,  68 
N.  E.  1086.  See  also  Horton  v.  Erie 
R.  (3o.,  (Sup.  1901)  65  App.  Div.  687, 
10  N.  Y.  Anno.  Cas.  321,  72  N.  Y.  S. 
1018. 

In  this  connection  CuUen,  Ch.  J., 
says:  "It  is  contended  .  .  .  that 
though  the  defendant  did  issue  mile- 
age books,  it  incorporated  therein 
certain  conditions  and  restrictions; 
that  while  the  plaintiff  might  have 
insifited  upon  the  issue  to  her  of  a 
mileage  book,  with  the  privileges  ac- 
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company  as  part  of  the  consideration  for  the  conveyance  of  a 
strip  of  land  for  a  right  of  way  agreed  to  furnish  the  grantor  free 
transportation,  subject  to  the  sole  condition  that  the  annual  passes 
issued  should  be  used  by  the  grantor  only,  that  a  provision  inserted 
in  a  pass  for  the  relief  of  the  carrier  from  liability  for  injuries 
received  by  the  grantor  while  being  transported  was  unenforce- 
able for  want  of  consideration.  "  In  these  circumstances,"  says 
Adams,  P.  J.,  "  we  think  the  defendant  [the  carrier]  obligated 
itself  to  furnish  the  plaintiff  with  transportation,  relieved  from 
any  other  condition;  and  that  when  it  assumed  to  attach  to  the 
fulfilment  of  such  obligation  an  additional  condition,  and  one 
which  was  never  within  the  contemplation  of  the  parties,  it  foisted 
upon  the  plaintiff  a  new  contract  for  which  no  consideration 
passtid.  In  other  words,  the  defendant  was  bound  by  the  subsist- 
ing contract  between  it  and  the  plaintiff  to  furnish  the  latter  with 
transportation  over  its  road  for  a  consideration  agreed  upon;  but 
when  it  undertook  to  make  for  itself  what  was  in  effect  a  new  con- 
tract, by  imposing  upon  the  plaintiff  a  condition  which  was  not 
contained  in  the  original  contract,  it  furnished  no  consideration 
therefor,  and  consequently  is  in  no  position  to  enforce  the  same."  ** 
§  329.  Restoration  of  Property  to  Owner. — The  restoration  of 
property  wrongfully  withheld  from  the  owner,  without  claim  of 
right  or  title  and  under  such  circumstances  that  the  law  would 
have  compelled  restoration,  is  not  a  sufficient  consideration  for  a 
promise.*^  "  It  would  be  a  premium  on  wrong-doing,"  says 
Learned,  P.  J.,  "  to  say  that  the  courts  would  enforce  a  promise 
to  pay  money,  made  to  induce  one  to  surrender  to  the  rightful 
owner  property  to  which  the  possessor  had  no  title  and  no  right  of 
possession.  One  who  has  possession,  but  no  right  to  possession 
whatever,  may  possibly  delay  the  rightful  owner  by  refusing  to 
deliver.    But  to  say  that  such  possessor  parts  with  anything  of 

corded  to  the  holder  thereof  by  the  the  law."    Parish  t.  Ulster,  etc.,  R. 

terms  of  the  statute,  and  sued  for  the  Co.,    (1908)    192  N.  Y.  363,  360,  85 

statutory  penalty  in  case  it  waa  re-  N.  E.  153. 

fused,  nevertheless  by  accepting  the  64.  Dow  v.  Syracuse,  etc.,  R.  Co., 

ticket  so  issued  she  became  bound  by  (Sup.   1903)    81   App.   Div.   362,  80 

its  limitations  and  restrictions.    We  N.  Y.  S.  941. 

think  not.    The  company  received  the  05.  Tolhurst  v.  Powers,  (1802)  133 

fall  price  of  the  mileage  book  as  fixed  N.  Y.  460,  45  State  tiep.  665,  31  N.  E. 

by  the  statute,   and  therefore  there  326,  affirming  61  Hun  105,  30  State 

was  no  consideration  for  any  agree-  Rep.  581,  15  N.  Y.  S.  4S0;  McDonald 

ment  by  the  plaintiff  to  limit  its  use  v.  Neilson,   (Ct.  Err.  1823)    2  Cow. 

to  a  greater  extent  than  prescribed  by  139,  183. 
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value  when  he  merely  does  his  duty,  and  gives  up  what  he  has  no 
right  to  retain,  is  very  inconsistent  with  sound  principle.  .  .  . 
The  voluntary  surrender  of  what  one  has  no  right  to  retain  can- 
not be  a  good  consideration  for  a  promise.  The  promisee  parts 
with  nothing.  He  gives  up  nothing  to  which  he  has  or  claims  a 
right."  •*  This  is  held  true  where,  after  a  judgment  in  replevin  in 
favor  of  the  defendant,  a  promise  is  made  to  the  sheriff  to  induce 
him  to  perform  his  duty  to  return  the  property  to  the  defendant." 
So  where  a  creditor  has  possession  of  his  debtor's  property,  but 
without  any  lien  thereon  or  right  to  retain  possession,  his  sur- 
render of  possession  is  not  a  sufficient  consideration  for  the  promise 
of  a  third  person  to  pay  the  indebtedness ;  *'  and  it  is  held  that  the 
surrender  of  a  paper,  the  retaining  of  which  was  unlawful  and 
which  a  court  of  equity  would  have  ordered  to  be  delivered  up,  is 
not  such  a  consideration  as  will  support  an  executory  contract.** 
The  same  view  has  been  taken  where  the  consideration  of  a  mort- 
gage was  the  surrender  by  the  mortgagee  to  the  mortgagor,  a  trus- 
tee, a  certificate  of  deposit  issued  by  the  mortgagee  and  represent- 
ing a  sum  of  money  the  trustee  was  at  the  time  entitled  to  have 
paid  to  him."  It  is  also  held  that  where  the  circumstances  under 
which  the  plaintiff  acquired  a  lease  were  such  that  a  court  of  equity 
would  compel  him  to  assign  it  to  a  corporation  of  which  he  was  an 
officer,  his  assignment  of  the  lease  to  the  corporation  is  not  a  suffii- 
cient  consideration  for  a  promise  by  the  corporation  to  pay  there- 
for." And  where  it  is  the  duty  of  one  holding  the  legal  title  to 
letters  patent  for  an  invention  to  assign  them  to  the  one  having 
the  entire  beneficial  ownership,  the  performance  or  agreement  to 
perform  such  duty  cannot  constitute  a  consideration  for  the  lat- 
ter 's  promise  to  compensate  the  former  for  doing  so."    It  has  also 

•6.  Tolhurst  v.  Powers,  (Sup.  1891)  69.  Crosby  v.  Wood,  (1852)  6N.  Y. 

61  Hun  lOo,  107,  30  State  Rep.  581,  369. 

15  N.  Y.  8.  420.  70.  Towanda   First   Nat.    Bank   v. 

67.  Hofheimer  v.  Campbell,    (App.  Robinson,    (1907)    18S  K.  Y.   45,  80 

1874)  59  N.  Y.  269,  affirming  7  Lans.  N.   E.   567,  affirming   105  App.  Div. 

167.  198,  94  N.  Y.  S.  767. 

66.  Tolhurst  v.  Powers,  (1892)  133  71.  Robinson  v.  Jewett,  (1889)  !!« 

N.  Y.  460,  45  State  Rep.  665,  31  N.  E.  N.  Y.  40,  26  State  Rep.  387,  22  N.  E. 

326,  affirming  61  Hun  106,  39  State  224,  affirming  14  State  Rep.  228. 

Rep.  681,  16  N.  Y*.  S.  420.    The  prop-  78.  Cowles    v.    Rochester    Folding 

erty  in  this  case  was  surrendered  to  Box  Co.,   (Sup.  1903)    81  App.  Div. 

the  third  person  who  had  been  an-  414,   80  K.   Y.   S.   811,  affirmed   on 

thorized   by   the  owner  to   take   or  other  grounds  179  N.  Y.  87,  71  N.  B. 

receive  it.  468. 
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been  held,  where  goods  stolen  from  the  owner  were  found  by  him 
in  the  possession  of  a  third  person,  that  his  promise  to  pay  sttch 
person  for  the  goods  in  order  to  gain  possession  was  unenforceable 
for  want  of  consideration.^*  If  there  is  a  bona  fide  claim  of  right 
to  retain  the  property,  and  the  agreement  is  based  on  a  settle- 
ment and  compromise  of  such  claim,  there  is  then  a  sufficient 
consideration.'* 

§  330.  Continued  Perf  ormanoe  of  Building  GontracU. —  In  case 
of  building  contracts  or  the  like,  a  promise  by  the  employer  to  pay 
the  contractor  additional  compensation  or  to  do  some  other  act 
for  his  benefit  to  induce  the  contractor  to  continue  the  perform- 
ance of  his  contract  must  be  supported  by  a  new  consideration  to 
be  enforceable.  The  mere  continuance  by  the  contractor  to  per- 
form his  contract  instead  of  abandoning  it  is  not,  according  to 
the  view  taken  in  our  state,  a  sufficient  consideration."    "  Even 


7S.  Marcus  t.  Mayer,  (Sup.  App. 
T.  1914)   147  N.  Y.  S.  973. 

74.  See  supra,  section  285  et  seq., 
M  to  the  compromise  and  settlement 
of  claims  generally. 

75.  Vanderbilt  v.  Schreyer,  ( 1883) 
91  N.  Y.  392,  12  Abb.  N.  Cas.  390; 
Casterton  v.  Mclntire,  (Super.  Ct.  6. 
T.  1893)  3  Misc.  380,  54  State  Rep. 
148,  23  N.  Y.  S.  301;  Leibmann  v. 
Dean,  (County  Ct.  1916)  95  Misc.  ^7, 
158  N.  Y.  S.  637.  See  aUo  Innes  v. 
Evan,  (Sup.  App.  T.  1902)  37  Misc. 
806,  76  N.  Y.  S.  921. 

In  Lattimore  v.  Harsen,  (Sup. 
1817)  14  Johns.  330,  a  bond  with  a 
penalty  was  given  by  the  contractor 
for  the  faithful  performance  of  his 
contract,  and  after  the  work  was 
partly  done  it  was  agreed  that  for 
its  completion  the  contractor  should 
be  paid  by  the  day  for  his  services 
and  for  the  materials  furnished. 
This  was  a  modification  of  the  con- 
tract as  to  the  method  of  payment 
and  as  such  binding  on  the  parties. 
The  court,  however,  says :  "  By  the 
former  contract,  the  plaintiffs  sub- 
jected themselves  to  a  certain  penalty 
for  the  nonfuWlment,  and  if  they 
chose  to  incur  this  penalty  they  had 
a  right  to  do  so,  and  notice  of  such 
intention  was  given  to  the  defendant, 
open  which  he  entered  into  the  new 


arrangement.  Here  was  a  sufScient 
consideration  for  this  promise."  And 
this  statement  is  sometimes  thought 
to  be  authority  for  the  position  that 
the  continuance  of  performance  of 
the  contract  was  itself  a  sufficient 
consideration  for  the  additional  com- 
pensation. 

This  seems  to  be  the  view  taken  in 
Stewart  v.  Keteltas,  ( 1867 )  36  N.  Y. 
888,  2  Trans.  App.  288,  affirming  22 
Super.  Ct.  261.  In  this  case  it  ap- 
peared that  by  an  oral  agreement 
made  at  the  time  the  written  contract 
was  entered  it  was  stipulated  that 
the  contractor  should  not  be  required 
to  do  certain  work  called  for  by  the 
written  speciflcaticms,  but  it  was 
held  by  the  court  that  this  oral  agree- 
ment could  not  be  shown  to  vary  the 
written  contract.  During  the  prog- 
ress of  the  work  the  contractor  made 
the  claim  that  he  was  not  required  to 
do  this  work,  and  the  employer 
agreed  that  it  need  not  be  done,  but 
that  if  the  contractor  did  do  it  he 
would  pay  him  a  certain  additional 
sum.  It  was  held  that  the  contractor 
could  recover  such  additional  sum. 
The  court  cites  as  its  authority  for 
the  position  the  Lattimore  case,  and 
says ;  "  The  defendant  [employer] 
thus  released  the  plaintiffs  [the  con- 
tractors]  from  all  claims  he  might 
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though  it  lay,"  says  Ruger,  C.  J.,  "in  his  [the  contractor's] 
power  to  refase  to  perform  his  contract,  he  could  do  this  only  iip<Hi 
paying  the  other  party  the  damages  occasioned  by  his  nonperform- 
ance, and  that  in  contemplation  of  law  would  be  equivalent  to  per- 
formance.  He  had  no  legal  or  moral  right  to  refuse  to  perform 
the  obligation  of  the  contract  into  which  he  had  upon  a  good  con- 
sideration voluntarily  entered."  Thus  where  the  plaintiff  con- 
tracted with  the  defendant  to  build  a  house,  agreeing  to  accept  a 
certain  bond  and  mortgage  in  part  payment,  but  afterwards 
refused  to  finish  his  contract  unless  the  defendant  would  guarantee 
the  payment  of  the  bond,  it  was  held  that  the  guaranty  could  not 
be  enforced  for  want  of  consideration,  for  in  building  the  house 
the  plaintiff  did  only  that  which  he  had  contracted  to  do."  So 
where  a  contractor  found  excavation  work,  which  he  had  agreed 
to  do  for  a  certain  price,  more  difiScult  than  he  expected,  the 
promise  of  the  employer  to  pay  him  additional  compensation  to 
induce  him  to  continue  the  work  has  been  held  unenforceable  for 
want  of  a  consideration.'"  As  a  general  rule  the  continuance  to 
perform  the  contract  will  not  be  a  sufficient  consideration  for  a 
promise  by  a  third  person."  If  a  contractor  has  been  released  by 
the  default  of  the  other  party  from  further  obligation  to  perform 
his  contract,  the  waiver  of  his  right  to  decline  further  perform- 
ance may  constitute  a  sufficient  consideration  for  a  new  promise 
by  the  employer  or  by  a  third  person ;  such  as  a  promise  by  a  third 
person  to  pay  for  the  work  if  the  contractor  will  complete  it." 
So  where  during  the  progress  of  the  performance  of  a  contract 

have  had  against  them  for  breach  of  by  the  contractor  to  accept  leae  than 

the  contract,  in  refusing  to  do  this  the  former  agreed  price  for  the  work, 

work  under  it,  and  their  subsequent  76.  Vanderbilt  v.  Schreyer,  (1883) 

agreement    to    do    the    sheath-piling  91  N.  Y.  392,  400,  12  Abb.  N.  Gas. 

was  sufficient  consideration   to  sup-  390. 

port  his  promise  to  pay  for  it."  77.  Vanderbilt  v.  Schreyer,  ( 1883) 

In  H.  G.  Vogel  Co.  v.  Wolff,  (Sup.  91  N.  Y.  392,  12  Abb.  N.  Cas.  390. 

1913)  15«  App.  Div.  584,  141  N.  Y.  S.  78.  Casterton  v.  Mclntire,    (Super. 

756,  affirmed  209  N.  Y.  568  mem.,  103  Ct.  G.  T.  1893)  3  Misc.  380,  54  SUte 

N.  E.  1124,  the  view  seems  to  have  Rep.  148.  23  N.  Y.  S.  301. 

been  taken,  in  case  of  a  contract  for  79.  Vanderbilt  v.  Schreyer,  (1883) 

the  installation  of  a  sprinkling  ays-  91  N.  Y.  392,  12  Abb.  N.  Cas.  300. 

tem,  that   where  the   owner   of   the  See  also  Maonetti  v.   Doege,    (Sup. 

building   refused   to  allow  the   con-  1900)  48  App.  Div.  567,  668,  62  N.  Y. 

tractor   to   perform   the   work,   irre-  S.  918. 

spective  of  whether  such  refusal  was  80.  Tallman  v.  Bresler,  (Sup.  O.  T. 

wrongful  or  not,  his  subsequent  con-  1873)  63  Barb.  360,  affirmed  66  N.  Y. 

sent  to  the  work  being  done  was  a  635  mem. 
sufficient  consideration  for  a  promise 
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for  the  installation  of  the  plumbing  in  a  boilding  under  construc- 
tion, plumbing  material  already  installed  was  stolen,  and  there  was 
a  bona  fide  dispute  as  to  whether  the  plumber  or  the  owner  of  the 
building  should  bear  the  loss,  the  settlement  of  this  dispute  may 
famish  a  consideration  for  the  owner's  promise  to  pay  the  plumber 
an  additional  compensation  for  the  work  required  to  be  done 
again.** 

§  331.  Part  Fayment  of  Debt  Generally. — The  most  frequent 
application  of  the  general  rule  as  to  performance  of  a  legal  duty 
is  where  a  part  payment  is  made  on  a  liquidated  demand  past  due 
and  enforceable  by  an  action;  and  it  has  been  settled  from  an 
early  date  that  such  a  payment  alone  is  not  a  sufficient  considera- 
tion for  the  creditor's  agreement  to  surrender  or  discharge  the 
part  unpaid.**  "This  single  question,"  says  Potter,  J.,  "was 
presented  to  the  English  court  in  1602,  when  it  was  resolved  (if 
not  decided)  in  Pinnel's  case  (5th  Co.  R.  117),  *  that  payment  of 
a  lesser  sum  on  the  day  in  satisfaction  of  a  greater  cannot  be  any 
satisfaction  for  the  whole,'  and  that  this  is  so  although  it  was 
agreed  that  such  payment  should  satisfy  the  whole.  This  simple 
question  has  since  arisen  in  the  English  courts  and  in  the  courts 
of  this  country  in  almost  numberless  instances,  and  has  received 
the  same  solution,  notwithstanding  the  courts,  while  so  ruling, 
have  rarely  failed,  upon  any  recurrence  of  the  question,  to  criticise 
and  condemn  its  reasonableness,  justice,  fairness  or  honesty.  No 
respectable  authority  that  I  have  been  able  to  find  has,  after  such 
unanimous  disapproval  by  all  the  courts,  held  otherwise  than  was 
held  in  Pinnel's  case. "  **  It  is  held  immaterial  that  a  receipt  in  full 
is  given,"  or  that  in  accordance  with  the  agreement  with  the  cred- 
itor the  debtor  borrowed  from  friends  the  money  necessary  to 

81.  Innes  v.  Ry&n,  (Sup.  App.  T.  12  Wend.  110;  Pennell  v.  Bucki, 
1902)  37  Miic.  801,  76  N.  Y.  S.  921.  (Sup.    1895)    84  Hnn  432,  ft5  State 

82.  Bunge  v.  Ko<q»,  (1872)  48  N.  Y.  Rep.  623,  32  N.  Y.  S.  407;  Segal  v. 
225;  Baker  v.  Alger,  (1872)  51  N.  Y.  Heuer,  (Sup.  App.  T.  1901)  33  Misc. 
625;  Bliss  T.  Shwartg,  (1875)  65  601,  67  N.  Y.  S.  924;  Knit  Goods 
N.  Y.  444;  Dambmann  v.  Schulting,  Exch.  v.  Kresoff,  (Sup.  App.  T.  1918) 
(1878)  75  N.  Y.  55,  reversing  12  102  Misc.  156,  168  N.  Y.  8.  634; 
Hnn  1,  which  affirmed  64  How.  Pr.  Acker  v.  Phoenix,  (Chan.  Ct.  1834) 
289;  McKlnzi«  v.   Harrison,   (1890)  4  Paige  305. 

120  N.  Y.   260,  264,  30  State  Rep.  88w  Jaffray  v.   Davis,    (1891)    124 

934,  24  N.  E.  458;  Duncan  v.  New  K.  Y.  164,  167,  36  State  Rep.  106,  26 

Fork  Mnt.  Ins.  Co.,  (1893)  138  N.  Y.  N.  E.  351,  4  Silv.  Ct.  App.  315. 

88,  92,  51   State  Rep.  661,  33  N.  E.  84.  Bunge  v.  Koop,  (1872)  48N.  Y. 

730;  Keeler  t.  Bartine,   (Sup.  1834)  225. 
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make  the  part  payment  Where  a  debt  is  overdue,  a  part  pay- 
ment cannot  constitute  a  consideration  for  the  postponement  of 
payment  of  the  residue ;  **  thus  in  case  of  a  conditional  sale  the  pay- 
ment of  overdue  instalments  is  no  consideration  for  an  extension 
of  the  time  for  the  payment  of  other  instalments."  So  a  promise 
by  a  debtor  to  pay  one  of  several  debts  when  due  is  not  a  sufficient 
consideration  for  the  creditor's  promise  to  forbear  as  to  the  other 
debts,**  and  a  promise  of  a  debtor  to  pay  a  part  of  the  debt  when 
due,  and  a  payment  in  pursuance  thereof,  are  on  the  same  footing.** 
If  a  legatee  is  entitled  to  receive  payment  of  his  legacy  a  part  pay- 
ment thereof  by  the  executor  is  no  consideration  for  the  legatee's 
promise  to  postpone  payment  of  the  residue.**  As  a  general  rule, 
in  case  of  joint  debtors,  a  payment  of  a  part  of  the  debt  by  one  is 
not  a  sufficient  consideration  for  the  promise  of  the  creditor  to 


85.  Bunge  v.  Eoop,  (1872)  48  N. 
Y.  225,  affirming  28  Super.  Ct.  1; 
Albricht  V.  Johnson,  (City  Ct.  Tr.  T. 
1887)   2  City  Ct.  350. 

In  Bunge  v.  Koop,  (1872)  48  N.  Y. 
225,  Earl,  C,  says:  "The  money, 
when  paid,  was  to  belong,  and  in  fact 
did  belong,  to  the  defendants.  It  was 
to  be  paid  and  was  paid  as  their 
money.  Suppose  a  debtor  agreed  to 
go  to  work  and  earn  the  money,  or 
to  dig  for  it  in  the  earth,  would  this 
furnish  a  new  consideration  to  up- 
hold an  agreement  of  the  creditor  to 
take  lees;  than  his  conceded  due?  In 
all  cases  an  embarrassed  debtor  must 
make  some  effort  to  procure  the 
money  to  make  a  compromise,  but  no 
case  can  be  found  holding  that  the 
fact  that  he  had  agreed  to  make  such 
effort  furnishes  any  consideration  to 
uphold  the  compromise.  The  debtor 
is  legally  bound  to  pay,  and  it  is 
utterly  indifferent  to  the  creditor 
where  he  gets  the  means  to  do  it; 
that  is  the  matter  of  the  debtor,  and 
all  his  efforts  are  expended  in  simply 
endeavoring  to  discharge  a  legal  obli- 
gation. Hence  the  fact  that  the  de- 
fendants agreed  to  induce  their 
friends  to  loan  them  the  money,  and 
that  they  did  induce  them  to  loan  it, 
furnishes  no  new  consideration  to 
uphold  the  comprranise." 

99.  Halliday   v.   Hart,    (1864)    30 


N.  y.  474;  Parmelee  v.  ThompstHi, 
(1871)  45  N.  Y.  58;  Pabodie  v.  King, 
(Sup.  1815)  12  Johns.  426;  Miller  t. 
Holbrook,  (Sup.  1828)  1  Wend.  317; 
Gibson  v.  Eenne,  (Sup.  1838)  19 
Wend.  3S9;  Converse  v.  Kellogg, 
(Sup.  1850)  7  Barb.  590;  Tammien 
V.  Clause,  (Sup.  1873)  67  Barb.  430; 
Graham  v.  Kegus,  (Sup.  1890)  55 
Hun  440,  443,  29  State  Rep.  114,  8 
N.  Y.  8.  679;  Babcock  v.  Kuntcsch, 
(Sup.  O.  T.  1895)  85  Hun  615,  66 
State  Rep.  47,  32  N.  Y.  S.  663; 
Bloomingdale  v.  Braun,  (Sup.  App. 
T,  1913)  80  Misc.  527,  141  N.  Y.  S. 
590;  Manchester  v.  Van  Brunt,  (City 
Ct.  G,  T.  1892)  46  State  Rep.  666, 
19  N.  Y.  S.  685,  affirmed  2  Misc.  228, 
50  State  Rep.  688,  22  N.  Y.  8.  362; 
Hunt  V.  Bloomer,  (Super.  Ct.  1856)  12 
Super.  Ct.  202;  Van  Allen  v.  Jones, 
(Super.  Ct.  1863)  23  Super,  a.  360; 
Queuing  v.  Pleas,  (City  Ct.  Ch. 
1884)  K.  Y.  Daily  Reg.  Apr.  26,  1884. 

87.  Bloomingdale  v.  Braun,  (Sup. 
App.  T.  1913)  80  Miso.  627,  141  K. 
Y.  S.  590. 

88.  Tryon  t.  Jennings,  (Com.  PI. 
8p.  T.  1861)  12  Abb.  Pr.  33,  22  How. 
Pr.  421. 

>80.  Miller  t.  Holbrook,  (Sup. 
1828)  1  Wend.  317. 

90.  Converse  v.  Kellogg,  (Sop. 
1850)  7  Barb.  690. 
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forbear  to  sae  the  payor  until  he  had  endeavored  to  collect  the 
balance  tram  the  other  debtor.*^  And  where  persons  are  suc- 
cessively liable  for  the  payment  of  a  note  an  agreement  between 
them  that  in  consideration  of  a  part  payment  by  those  primarily 
liable  the  person  secondarily  liable  will  release  the  former  from 
liability  to  him  is  unenforceable  for  want  of  consideration."*  The 
agreement  of  a  lessor,  in  so  far  as  it  is  executory,  to  reduce  the 
rent  agreed  to  be  paid  by  a  lessee  must  be  supported  by  a  new  con- 
sideration. The  payment  of  the  reduced  rent  is  itself  insufScient." 
An  indebtedness  may,  however,  be  the  subject  of  a  gift  by  the 
creditor  to  the  debtor,  and  the  creditor  on  receiving  part  payment 
could  in  this  way  forgive  or  discharge  the  balance  of  the  debt.** 
And  where  a  lessor,  without  any  consideration  therefor,  agrees  to 
reduce  the  rent  reserved,  it  is  held  that  in  so  far  as  the  agreement 
is  carried  out  by  the  lessor's  acceptance  of  the  reduced  rent  in  full 
satisfaction  in  accordance  with  the  agreement  it  is  binding  on  him 
and  he  cannot  revoke  or  repudiate  it  and  maintain  an  action  for 
the  sum  deducted ;  **  and  in  such  a  case  it  is  not  essential  that  a 
receipt  in  full  be  given,  as  it  is  only  important  as  evidence  of  the 
agreement  of  the  parties.**  It  has  been  held  that  where,  on  the 
part  payment  of  a  debt  evidenced  by  a  note  or  the  like,  the  security 
or  evidence  of  the  debt  is  surrendered  with  the  intention  to  dis- 
chai*ge  the  entire  debt,  it  will  be  effective  for  such  purpose." 

§  332. Secovery  of  Interest  after  Payment  of  Principal. — 

Interest  agreed  to  be  paid  is  a  part  of  the  debt,  and  payment  of 
the  principal  and  its  acceptance  do  not  constitute  a  waiver  of 
the  right  to  recover  interest  theretofore  accrued."*  "  When  inter- 
est," says  Spring,  J.,  "  is  the  result  of  an  agreement  or  of  a  course 
of  dealing  giving  rise  to  an  implied  agreement,  or  is  prescribed  by 
legislative  authority,  it  is  a  part  of  the  compensation,  and  not  a 
mere  incident.     It  being,  then,  a  part  of  the  principal  indebted- 

81.  Pabodie  v.  King,    (Sup.  1815)  1909)  132  App,  Div.  397, 116  N.  Y.  S. 

12  Johns.  426.    See  aUo  Harrison  v.  726. 

aose,  (Sap.  1807)  2  Johns.  448.  96.  Zindler  v.  Levitt,   (Sup.  1909) 

92.  Keeler  t.  Bartine,  (Sup.  1834)  132  App.  Div.  397,  116  K.  Y.  S.  726. 

12  Wend.  110.  97.  Babcock  t.  BonneU,   (1880)  80 

n.  Coe  V.  Hobby,  (1878)  72  N.  T.  N.   Y.  244,  affirming  44   Super.  Ct. 

141,  affirming  7  Hun  167.    See  supra,  568;  Larkin  v.  Hardenbrook,   (1882) 

sectim  238.  90  N.  Y.  333;  Knit  Goods  Ezch.  v. 

94.  See  supra,  section  233,  as  to  Kresoff,  (Sup.  App.  T.  1918)  102 
gift  of  debt  owing  donor  1^  donee.  Misc.  156,  168  N.  Y.  S.  634. 

95.  McEenrie  v.  Harrison,  (1890)  98.  Devlin  v.  New  York,  (1892) 
120  N.  Y.  260,  30  State  Rep.  934,  24  131  N.  Y.  123,  42  SUte  Rep.  744,  30 
N.  E.  468;  Zindler  v.  Levitt,   (Sup.  N.  B.  46;  Watts  v.  Garcia,  (Sup.  G. 
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ness,  any  pajonent  made  which  does  not  include  the  interest  no 
more  pays  the  obligation  than  partial  payment  of  a  promissory 
note  discharges  the  debt.""  If,  however,  the  interest  is  recover- 
able only  by  way  of  damages  for  nonpayment,  the  acceptance  of 
the  principal  sum  precludes  the  right  to  claim  interest  thereon,* 
and  acceptance  of  the  principal  sum  under  protest  will  not  save 
the  right  to  recover  interest;*  but  a  special  agreement  may  be 
effective  to  reserve  the  right  to  recover  the  interest.' 

§  333.  Part  Payment  in  Connection  with  Additional  Gon- 

sideration.^  If  there  is  a  consideration  in  addition  to  the  part 
payment  or  agreement  to  make  part  payment  of  an  existing  debt, 
this  may  be  suflScient  for  the  creditor 's  agreement  to  discharge  the 
entire  debt,*  and  it  is  said  by  Potter,  J.,  that  the  courts  "  have 
seemed  to  seize  with  avidity  upon  any  consideration  to  support  the 
agreement  to  accept  the  lesser  sum  in  satisfaction  of  the  larger, 
or,  in  other  words,  to  extract  if  possible  from  the*circumstances  of 
each  case  a  consideration  for  the  new  agreement,  and  to  substitute 
the  new  agreement  in  place  of  the  old  and  thus  to  form  a  defense  to 
the  action  brought  upon  the  old  agreement."*  A  composition  with 
creditors,  under  which  the  several  creditors  forego  a  part  of  their 
several  claims,  has  been  consistently  upheld  from  an  early  date.' 
A  part  payment  of  the  debt  or  an  agreement  to  make  such  pay- 
ment, by  a  third  person,  is  a  sufficient  consideration  for  the  cred- 
itor's agreement  to  discharge  or  release  the  balance;  ^  but  the  fact 


T.  1863)  40  Barb.  65«;  Leighton  v. 
Leighton  Lea  Ass'n,  (Sup.  Sp.  T. 
1910)  122  N.  Y.  S.  139. 

99.  Smith  v.  Buffalo,  (Sup.  Sp.  T. 
1896)   39  N.  Y.  S.  881,  883. 

1.  Tillotson  V.  Preston,  (Sup. 
1808)  3  Johns.  229;  Cutter  v.  New 
York,  (1883)  92  N.  Y.  166;  In  re 
Hodgman,  (1893)  140  N.  Y.  421,  428, 
65  State  Rep.  800, 35  N.  E.  660;  Moera 
V.  Den  Norske  Handelabank,  (Sup. 
1920)  191  App.  Div.  114,  180  N.  Y. 
S.  743;  Middaugh  v.  Elmira,  (Sup. 
1880)  23  Hun  79;  Smith  v.  Buffalo, 
(Sup.  Sp.  T.  1896)   39  N.  Y.  S.  881. 

*.  Moers  v.  Den  Norsk©  Handels- 
bank,  (Sup.  1920)  191  App.  Div.  114, 
180  N.  Y.  S.  743. 

3.  Orote  v.  New  York,  (1907)  190 
N.  Y.  235,  82  N.  E.  1088,  reversing 
117  App.  Div.  768,  102  N.  Y.  S.  977; 
Moers  v.   Den  Norske  Handelsbank, 


(Sup.  1920)    191  App.  Div.  114,  180 
N.  Y.  S.  743. 

4.  Blair  v.  Wait,  (1877)  6»  N.  Y. 
113,  affirming  6  Hun  477. 

6.  Jaffray  v.  Davies,  (1891)  124 
N.  Y.  164,  168,  35  State  Rep.  106,  26 
N.  E.  351,  4  Silv.  App.  315.  See  also 
Knit  Goods  Exch.  v.  Kresoff,  (Sup. 
App.  T.  1918)  102  Misc.  166,  168  N. 
Y.  S.  634,  635. 

«.  Blair  v.  Wait,  (1887)  69  N.  Y. 
113;  Thearsson  v.  Peterson,  (App. 
1866)  2  Keyes  636,  4  Abb.  App.  Dec. 
396;  Fellows  v.  Stevens,  (Sup.  1840) 
24  Wend.  294.  See  supra,  section 
257. 

7.  Bliss  v.  Shwartz,  (1875)  65  N. 
Y.  444,  affirming  as  to  this  but  re- 
versing on  other  grounds  7  Laos. 
186;  Smith  v.  Gould,  (Sup.  1895)  84 
Hun  325,  66  State  Rep.  579,  32  N. 
Y.    S.    373.      See    also    August    v. 
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that  the  money  to  make  the  part  payment  is  advaneed  by  a  third 
person  as  a  mode  of  payment  by  the  debtor,  and  not  as  a  considera- 
tion for  the  agreement  of  the  debtor  to  accept  a  part  in  discharge 
of  the  whole  debt,  does  not  bring  the  transaction  within  the  rule, 
as  it  is  in  reality  a  part  payment  by  the  debtor.*  Thns  where  an 
agent  of  the  debtor  negotiated  with  the  creditor  for  a  compromise 
of  his  claim,  and  on  the  latter 's  agreement  to  accept  a  part  in  pay- 
ment of  the  whole  gave  his  personal  draft  as  a  mode  merely  of 
paying  for  his  principal,  the  debtor,  a  part  of  the  sum  agreed  on, 
this  was  held  not  to  show  a  sufficient  consideration  for  the  cred- 
itor's agreement  to  discharge  or  release  the  unpaid  balance  of  his 
claim ; '  and  the  same  has  been  held  true  where,  as  a  mode  of  pay- 
ing the  cash  amount  agreed  on,  the  checks  of  third  persons  were 
turned  over  to  the  creditor.*'  The  relinquishment  by  a  debtor  of 
his  right  to  take  advantage  of  the  bankruptcy  laws  is  an  additional 
consideration  rendering  binding  the  agreement  of  the  creditor 
to  accept  a  pait  payment  in  satisfaction  of  the  debt."  As  a 
claim  against  a  partner  individually  may  be  more  valuable  than 
a  claim  against  the  partnership,  it  is  held  that  the  giving  of  his 
individual  note  by  one  member  of  a  firm  for  a  part  of  the  firm 
debt  is  a  sufficient  consideration  on  the  part  of  the  creditor  to 
release  and  discharge  the  maker  from  further  liability." 

§  334.  Promise  to  Pay  Interest,  etc.,  as  Oonsideratioii  for 
Eztaiding  Time  of  Payment. —  In  case  of  an  overdue  debt,  a 
promise  to  pay  interest  so  long  as  the  creditor  shall  forbear  or 
until  the  debtor  shall  pay  the  debt  forms  no  sufficient  considera- 
tion for  the  creditor's  promise  to  forbear,  where  the  debtor  is 
already  bound  to  pay  interest."  "  This,"  says  Marcy,  J.,  in  an 
early  case,  "  was  a  promise  to  do  precisely  what  he  [the  debtor] 

O'Brien,  (Sup.  Tr.  T.  189»)  30  Misc.  IS.  Ludington   v.   Bell,    (1870)    77 

54,  ftl.  N.  Y.  S.  720,  aflarmed  50  App.  N.   Y.   138,  reversing   49  Super.  €t. 

Div.  626,  63  N.  Y.  8.  089.  557.     See  supra,  section  279,  as  to 

8.  Bliss  v.  ShwartE,  (1875)  65  N.  whether  the  giving  of  the  individual 
T.  444,  reversing  7  Lans.  186.  See  note  of  a  partner  is  a  consideration 
aso  Bunge  v.  Koop,  (1872)  48  N.  Y.  for  Uie  release  of  the  other  partners. 
225,  229.  IS.  Kellogg  v.  OlnMrted,   (1862)   26 

9.  Bliss  V.  Shwartz,  (1876)  65  N.  N.  Y.  189;  Parmelee  v.  Thompson, 
Y.  444,  reversing  7  Lans.  186,  64  (1871)  46  N.  Y.  68;  Olmstead  v. 
Barb.  215.  Latimer,    (1890)    158  N.  Y.   313,  53 

10.  Bunge  v.  Koop,  (1872)  48  N.  N.  E.  5;  Moaer  v.  Walker,  (Sup. 
Y.  223.  1897)    23  App.  Div.  91,  48  N.  Y.  S. 

11.  Knit  Goods  Exch.  v.  Kresoff,  341;  Reynolds  v.  Ward,  (Sup.  1830) 
(Sup.  App.  T.  1918)  102  Miac.  156,  5  Wend.  501;  Van  Allen  v.  Jones, 
168  N.  Y.  S.  634.  (Super.  Ct.  1863)  23  Super.  Ct.  369. 
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was  bound  to  do  without  a  promise.  If  the  debtor's  promise  to  pay 
interest  creates  no  additional  obligation,  it  is  no  consideration  for 
a  contract  to  delay."**  The  same  view  is  taken  in  a  recent  case 
in  the  Court  of  Appeals  where  the  consideration  for  the  creditor's 
promise  to  forbear  to  enforce  a  mortgage  was  the  debtor's  con- 
tinued performance  of  the  terms  of  the  mortgage  as  regarded 
taxes,  insurance  and  interest."  And  a  promise  by  a  mortgagee 
to  forbear  for  a  certain  time  if  interest  is  paid  by  the  owner  of  the 
equity  of  redemption,  who  took  subject  to  the  mortgage,  but  which 
does  not  deprive  the  owner  of  the  right  to  pay  off  the  mortgage  at 
any  time,  is  unenforceable  for  want  of  consideration,  as  no  per- 
sonal obligation  on  the  part  of  the  owner  to  pay  the  interest  is 
assumed  by  him.^'  If  the  extension  is  for  a  definite  time  and  the 
debtor  thereby  foregoes  his  right  to  pay  the  debt  and  thus  avoid 
further  liability  for  interest,  it  would  seem,  on  principle,  that 
his  promise  is  a  sufficient  consideration  for  the  creditor's  prom- 
ise to  forbear  until  the  fixed  time,  as  it  may  be  a  benefit  to  the 
creditor  whereby  the  investment  of  his  moneys  is  secured  as  well 
as  a  possible  detriment  to  the  debtor,  and  this  is  the  view 
taken  in  most  of  the  other  jurisdictions."  In  our  state,  however, 
the  Court  of  Appeals  at  quite  an  early  date  refused  to  adopt  this 
view  and  held  that  the  express  promise  of  the  debtor  to  forego  his 
right  to  pay  until  the  extended  time  had  elapsed  was  of  no  more 
effect  than  an  agreement  which  might  be  implied  from  an  exten- 
sion granted  at  his  request ;  ^  and  this  is  now  the  well  established 

See  also  Robertson  v.  Clocke,   (Sup.  dered  by  the  Appellate  Division   in 

1807)    18  App.  Div.  3G3,  3G0,  40  N.  Olmstead  v.  Latimer,  (Sup.  1896)   9 

■i.  S.  87.  App.  Div.  163,  75  SUte  Rep.  500,  41 

14.  Reynolds  v.  Ward,  (Sup.  1830)  N.  Y.  8.  44,  reversed  158  N.  Y.  318, 
5  Wend.  501,  holding  that  as  such  a  63  N.  E.  6,  it  is  stated  to  be  the  bet- 
promise  did  not  bind  the  promisor,  it  ter  view,  and  the  court  refused  to 
did  not  discharge  a  surety.  follow  the  majority  opini<«   in   the 

15.  Olmstead  v.  Latimer,  (1809)  Kellogg  case,  which  it  is  claimed 
158  N.  Y.  313,  53  N.  E.  6.  should  be  overruled.    This  decisimi  of 

16.  Moser  v.  Wallcer,  (Sup.  1897)  the  Appellate  Division  is  cited  with 
23  App.  Div.  91,  48  N.  Y.  S.  341 ;  approval  in  the  later  case  (A  Robert- 
Title  Guarantee,  etc.,  Co.  v.  Weiher,  son  v.  Clocke,  (Sup.  1897)  18  App. 
(Sup.  Tr.  T.  1900)   30  Misc.  250,  63  Div.  863,  46  N.  Y.  S.  87.     See  also 

N.  Y.  S.  224.    As  to  the  necessity  for  Valentine  v.  Heydecker,  (Sup.  1878) 

mutuality  of  obligation  generally  see  12  Hun  676;  Goldman  v.  Ehrenreich, 

supra,  section  316.  (Sup.  Sp.  T.  1900)  33  Misc.  433,  68 

17.  This  is  also  the  view  taken  by.  N.  Y.  S.  424. 

Davies,  J.,  in  his  dissenting  opinion  18.  Kellogg  v.  Olmsted,   (1862)   25 

in  Kellogg  v.  Olmsted,   (1862)  25  N.       N.  Y.  189,  affirming  28  Barb.  M. 
Y.  189,  192.    And  in  the  opinion  ren- 
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rule  in  our  state."  The  original  case  in  which  the  question  arose 
was  one  where  a  surety  claimed  his  r^ease  on  account  of  the 
creditor's  agreement  extending  the  time  of  payment,  which  requires 
an  agreement  based  on  a  consideration,  and  the  reluctance  to  reach 
a  conclusion  resulting  in  the  surety's  discharge  may  have  uncon- 
seioudy  influenced  the  court  in  its  decision.  There  is,  however, 
no  principle  on  which  such  a  case  can  be  distinguished  from  one 
in  which  the  creditor  seeks  to  enforce  payment  contrary  to  his 
promise,  and  this  is  the  view  now  taken  by  the  courts.**  Thus  a 
promise,  based  on  the  debtor's  promise  to  pay  interest  on  the  debt, 
to  extend  the  time  of  payment  of  a  debt  secured  by  a  mortgage  is 
not  a  bar  to  the  maintenance  of  an  action  to  foreclose  the  mortgage 
instituted  prior  to  the  time  to  which  payment  is  thus  sought  to  be 
extended.**  The  view  has  been  taken  that  as  the  debtor  may 
recover  back  immediately  usurious  interest  paid,  such  a  payment 
is  equally  ineffeetuaL"  The  rule  prevails  in  our  state  that  where 
a  moneyed  obligation  provides  generally  for  the  payment  of  a 
certain  rate  of  interest  before  maturity,  no  provision  being  made 
as  to  interest  after  maturity,  interest  after  maturity  is  allowed  as 
damages,  and  the  legal  rate  is  recoverable  and  that  only,  whether 
it  is  more  or  less  than  the  agreed  rate."  It  is  consequently  held 
that  if  the  obligation  before  maturity  bears  less  than  the  legal  rate 
the  agreement  of  the  debtor  after  maturity  to  pay  an  enhanced 
rate  or  the  legal*  rate  is  not  a  sufficient  consideration  for  the  cred- 
itor's agreement  to  extend  the  time  of  payment.** 

19.  Olmstead   v.    Latimer,    (1899)  N.    Y.    S.    195;    Repelow    ^.    Walsh, 

158  N.  Y.  313,  53  N.  E.  5,  reversing  (Sup.    1904)    98  App.   Div.    320,   90 

»  App.  Div.  169,  75  State  Rep.  600.  N.  Y.  S.  651. 

41  N.  Y.  8.  44,  and  reviewing  the  tl.  Repelow  v.  Walsh,  (Sup.  1904) 
earlier  caaes;  Mutual  L.  Ins.  Co.  y.  98  App.  Div.  320,  90  N.  Y.  S.  651; 
AUrieh,  (Sup.  1899)  44  App.  Div.  Carr  v.  Morris,  (Sup.  1920)  191  App. 
620,  60  N.  Y.  S.  196;  Repelow  v.  Div.  671,  181  N.  Y.  S.  813. 
WaMi,  (Sap.  1904)  98  App.  Div.  M.  Hunt  v.  Bloomer,  (Super.  Ct. 
320,  90  N.  Y.  S.  051 ;  Carr  v.  Morris,  1856)  12  Super.  Ct.  202.  See  supra, 
(Snp.  1920)  191  App.  Div.  671,  181  section  318,  as  to  whether  a  void  or 
K.  Y.  8.  813;  Title  Ouarantee,  etc.,  voidable  promise  is  a  sufficient  con- 
Co.  V.  Weiher,  (Sup.  Tr.  T.  1900)  80  sideration. 

Hue.  250,  63  N.  Y.  S.  224;  Barden  9S.  O'Brien  v.   Young,    (1884)    95 

T.  Sworts,    (Snp.   Sp.  T.   1920)    112  N.  Y.  428;  Sands  v.  Oilleran,   (Sup. 

Mise  394,  183  N.  Y.  a  184.    See  also  1913)   169  App.  Div.  37,  144  N.  Y.  8. 

Parmelee  v.    Thompson,    (1871)    45  337. 

N.  Y.  58;  Weil  v.  Bonner,  (Sup.  Sp.  .  24.  Sands  v.  Oilleran,  (Sup.  1«13) 

T.  1878)  5  Wkly.  Dig.  493.  159  App.  Div.  37,  144  N.  Y.  8.  937; 

80.  Mutual  L.  Ins.  Co.  v.  Aldrich,  Neukireh   v.    McHugh,    (Sup.    1914) 

(Snp.   1899)    44   App.   Div.   620,   60  105  App.  Div.  406,  150  N.  Y.  S.  1032. 
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The  payment  of  interest  on  an  indebtedness  by  a  person  who  is 
not  liable  therefor  is  a  sufficient  consideration  for  the  creditor's 
promise  to  extend  the  time  of  payment;*  thus  where  the  owner 
of  the  equity  of  redemption,  who  was  under  no  personal  obligation 
to  pay  either  the  principal  or  the  interest,  pays  the  overdue  inter- 
est, this  is  a  sufficient  consideration  for  the  mortgagor's  promise 
to  extend  the  time  of  payment.**  The  payment  of  interest  before 
it  becomes  due  will  itself  constitute  a  sufficient  consideration  for 
the  extension.*" 

§  335.  Payment  of  Oosts. —  On  the  theory  that  costs  do  not 
become  a  legal  debt  against  a  party  to  an  action  until  judgment, 
his  payment  or  agreement  to  pay  costs  before  judgment  may,  it 
has  been  held,  constitute  a  sufficient  consideration  for  a  promise 
by  the  other  party.**  Thus  where  pending  an  action  on  a  note 
against  the  maker  and  his  sureties,  one  of  the  sureties,  in  consider- 
ation of  his  release  from  further  responsibility,  the  discontinuance 
of  the  action,  and  the  promise  of  the  plaintiff  to  use  due  diligence 
to  recover  the  amount  of  the  note  and  the  costs  from  the  maker 
and  pay  over  to  the  surety  a  part  of  the  amount  collected,  paid 
one-half  of  the  note  and  the  costs  of  the  action,  it  was  held  that 
the  payment  of  the  costs  was  a  good  consideration  for  the  release 
of  the  surety  and  the  promise  of  the  plaintiff  to  use  due  diligence 
to  recover  from  the  maker.**  But  where  there  was  no  dispute  as 
to  the  plaintiff's  right  to  recover,  and  the  costs  would  have  been 
awarded  him  as  a  matter  of  course,  it  has  been  held  that  the 
defendant's  payment  of  costs,  on  the  plaintiff's  promise  to  dis- 
continue the  action  and  extend  the  time  for  the  pajrment  of  the 
debt  involved,  is  not  a  sufficient  consideration  for  his  promise  to 
forbear,  and  that  therefore  a  surety  for  such  debt  is  not  discharged 

25.  Krebs  v.  Carpenter,  (Sup.  some  other  consideraUon  tliair  the 
1908)  124  App.  Div.  756,  109  N.  Y.  S.  continued  payment  of  interest,  «tc. 
482;  Jester  v.  Sterling,  (Sup.  1881)  If  the  interest  called  for  is  the  l^al 
25  Hun  344.  rate  a  pecuniary  consideration  might 

26.  Krebe  v.  Carpenter,  (Sup.  subject  the  transaction  to  the  de- 
1908)  124  App.  Div.  755,  109  N.  Y.  S.  fense  of  usury.  It  is  suggested, 
482.  therefore,  in  such  cases  that  a  pre- 

27.  Babcock  v.  Clarlc,  (Sup.  1881)  payment  of  some  interest  would  be 
23  Hun  391.  See  supra,  section  278,  the  better  way  to  avoid  the  dilemma, 
aa  to  the  efifect  of  paying  debt  or  28.  Warfield  v.  Watkius,  (Sup.  G. 
part  thereof  before  it  become?  due  as  T.  1859)  30  Barb.  395.  See  also 
a  consideration.  Eccleston  v.  Ogden,  (Sup.  G.  T.  1861) 

The  customary  method  of  extend-      34  Barb.  444. 
ing  mortgages  by  agreement  of   the  26.  Warfield  v.  Watkins,   (Sup.  G. 

parties   must,   to   be    effective,   have      T.  1850)  30  Barb.  395. 
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by  the  agreement  to  forbear.***  The  same  view  was  taken  where  an 
action  to  recover  rent  was  disDiissed  on  the  payment  of  costs  by 
the  leasee,  and  sach  payment  was  held  not  to  be  a  sufficient  con- 
sideration for  the  promise  of  the  lessor  to  reduce  the  rent** 

§  336.  Performance  of  Oontractnal  Duty  to  Third  Person. — 
The  rule  that  the  performance  of  one 's  duty  or  obligation  is  not  a 
consideration  is  generally  applied  though  the  duty  is  one  owing 
to  a  third  person  and  the  promise  is  to  induce  the  promisee  not  to 
break  his  contract  with  such  third  person.**  "  The  courts  of  this 
state  are  committed,"  says  Cardozo,  J.,  in  a  recent  case,  "  to  the 
view  that  a  promise  by  A  to  B  to  induce  him  not  to  break  his  con- 
tract with  C  is  void."  *•  Thus  where  the  plaintiff  had  entered  into 
a  contract  with  a  corporation  to  render  services  to  it  for  a  certain 
time,  a  promise  by  the  president  of  the  corporation  to  give  him  a 
certain  amount  of  stock  if  he  faithfully  performed  his  eontra(!t 
was  held  to  be  without  consideration,**  and  the  same  has  been  held 
true  where  an  officer  and  stockholder  of  a  corporation  promised 
to  be  personally  liable  for  the  compensation  to  be  paid  for  services 
to  be  rendered  the  corporation  under  a  contract  existing  at  the 


ao.  Pannelee  t.  Thompson,  (1871) 
45  N.  Y.  58. 

81.  Coe  V.  Hobby,  (1878)  72  N.  Y. 
141,  afBnning  7  Hun  157. 

S2.  Arend  v.  Smith,  (1897)  131  N. 
Y.  002,  45  N.  E.  872;  Petze  v.  Leary, 
(Sup.  1907)  117  App.  Div.  829,  102 
N.  Y.  S.  960;  Teele  t.  Mayer,  (Sup. 
1916)  173  App.  Div.  860,  160  N.  Y. 
8.  116.  See  also  Vanderbilt  v. 
Schreyer,  (1883)  M  N.  Y.  392,  12 
Abb.  N.  Cas.  390.  But  see  Fulton 
Grain,  etc,  Co.  t.  Anglim,  (Sup. 
1899)  44  App.  Div.  488,  60  N.  Y.  S. 
957;  Mannetti  t.  Doege,  (Sup.  1900) 
48  App.  Div.  667,  62  N.  Y.  S.  918; 
Levine  v.  Morrison,  (Sup.  App.  T. 
1915)   155  N.  Y.  S.  435. 

n,  De  Cicco  V.  Schweizer,  (1917) 
.221  N.  Y.  431,  435,  117  N.  E.  807. 

Si.  Petze  y.  Leary,  (Sup.  1907) 
117  App.  Div.  829,  102  N.  Y.  S.  960. 
It  would  be  otherwise,  as  suggested 
in  this  case,  if  the  promise  was  made 
in  consideration  of  the  promisee 
entering  into  the  contract  with  the 
corporation  and  faithfully  carrying 
it  out,  as  so  entering  into  the  con- 

33 


tract  would  be  something  the  promisee 
was  not  under  obligation  to  do  (see 
Eupra,  section  262 ) ;  but  it  is  not 
enough  that  the  promise  was  made 
cimultaneously  with  the  contract  of 
service  with  the  corporation.  In  this 
connection,  Gaynor,  J.,  said :  "  If 
the  making  of  the  contract  by  the 
plaintiff  with  the  corporation  had 
been  the  consideration  to  the  defend- 
ant for  the  making  of  the  contract 
by  him  with  the  plaintiff,  or,  con- 
versely, if  the  plaintiff  had  been  in- 
duced to  enter  into  his  contract  with 
the  corporation  by  the  contract  of 
the  defendant  witli  him,  there  would 
be  a  legal  consideration.  But  that  is 
negatived  by  the  allegation  of  the 
complaint  that  the  consideration  was 
that  the  plaintiff  should  faithfully 
perform  his  contract  of  service  with 
the  corporation  —  not  that  he  should 
make  it.  This  excludes  any  other  or 
further  consideration,  for  it  is  alleged 
to  be  the  consideration.  The  making 
of  the  two  contracts  simultaneously 
might  enable  a  finding  of  fact  to  be 
made  that  the  consideration   or   in- 
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time."  Also,  where  the  defendant  was  indebted  to  a  corporation, 
and  on  payment  being  demanded  by  its  president  and  being  unable 
to  pay  at  the  request  of  the  president  and  in  order  to  raise  money 
to  pay  the  debt  he  gave  his  note  to  the  president  to  be  discounted 
and  the  money  applied  in  paying  the  indebtedness  to  the  corpora- 
tion, the  president  promising  to  renew  the  note  if  the  defendant 
was  unable  to  pay  it  when  due,  it  was  held  that  the  promise  to 
renew  was  without  consideration,  as  the  defendant  in  paying  his 
indebtedness  to  the  corporation  did  no  more  than  he  was  legally 
bound  to  do." 

A  promise  by  a  third  person  to  A  and  B  jmntly  to  induce  them 
to  carry  out  a  contract  between  them  which  they  are  free  to 
abandon,  and  not  to  rescind  or  modify  such  contract,  is  not  sub- 
ject to  the  objection  that  it  is  a  promise  to  induce  them  to  perform 
an  existing  duty  and  therefore  without  consideration.*^  The  same 
principle  should  apply,  it  would  seem,  to  a  promise  to  one  party  to 
a  contract  not  merely  to  induce  him  to  perform  but  also  to  induce 
him  not  to  seek  its  rescLssion.**  Also  where  the  promisor  does  not 
contract  on  behalf  or  for  the  benefit  of  the  third  person  to  whom 
the  duty  is  owing,  it  would  seem  that  the  obligation  to  perform 
the  contract  must  be  one  owing  to  the  promisor  and  for  which 
the  promisee  would  be  liable  to  the  promisor  in  damages.  And 
it  has  been  held  that  the  performance  of  work  in  which  the 
promisor  is  beneficially  interested  may  be  a  sufScient  consideration 
for  his  promise  to  pay  therefor  though  the  promisee  was  under 

ducement  to  the  defendant  to  make  in  this  case,  cannot  be  deemed  a  suf- 

his  contract  was  the  making  of  the  flcient  consideration,   in   that  in   so 

other  contract  hy  the  plaintiff,  but  doing    he    does    something    he    was 

we  have  not  to  do  with  a  question  of  not  legally  bound  to  do,  as  it  is  held 

evidence  but  with   one  of  pleading;  that  the  fact  that  money  with  which 

and   we   may  not  assume  that  that  a  debtor  pays  a  part  of  his  debt  is 

was  the  consideration,  for  the  com-  loaned  to  or  borrowed  by  him  is  not 

plaint  alleges  that  the  consideration  a  sufficient   additional  consideration 

was    another   thing,    i.    e.,    that  the  for  the  t^eement  of  the  creditor  to 

plaintiff  should   faithfully  keep   his  accept  the  part  payment  in  discharge 

contract  of  service."  of  the  debt.    See  supra,  section  331. 

85.  Teele   v.   Mayer,    (Sup.    Iftld)  »7.  De  Cicco  v.  Schweizer,   (1917) 

173  App.  Div.  869,  160  N.  Y.  a  1116.  221  N.  Y.  431,  435,  117  N.  E.  807. 

36.  Arend  v.  Smith,  (1897)  151  N.  aS.  See    De    Cicco    t.    Schweiwr, 

Y.  502,  45  N.  E.  872.  (1917)  221  N.  Y.  431,  435,  117  N.  E. 

The  fact  that  the  debtor  may  be  807.    See  supra,   section  308,  as  to 

said  to  borrow  the  money  with  which  where  marriage  as  a  consideration  is 

to  pay  the  debt  to  the  corporation,  affected  by  the  fact  of  an  existing 

though  not  considered  by  tiie  court  engagement  to  marry. 
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contract  with  a  third  person  to  do  the  work.  Thus,  where  a 
bnildrng  was  being  erected  by  a  contractor,  who  had  sublet  a  part 
of  the  work  to  the  plaintiff,  and  the  latter,  being  afraid  that  he 
would  not  be  paid  by  the  contractor,  threatened  to  stop  the  work, 
whereupon  the  owner  of  the  building,  to  induce  him  to  continue 
the  work,  promised  to  pay  him  therefor,  it  was  held  that  there 
was  a  sufficient  con^deration  for  the  owner's  promise.** 


Meritorious  Consideration;  Natural  Love  and  Affection 

§  337.  Geneiral  Rvle. —  In  reference  to  consideration,  natural 
love  and  affection  is  frequently  spoken  of  as  a  good  or  meritorious 
consideration  as  distinguished  from  a  valuable  consideration;  it 
does  not,  however,  constitute  a  sufficient  consideration  to  render 
enforceable  an  executory  promise.**  From  an  early  date  it  has 
been  recognized  as  sufficient  to  support  a  conveyance  by  way  of 
covenant  to  stand  seized,*^  and  a  court  of  equity  enforces,  at  the 
suit  of  the  beneficiary,  a  conveyance  in  trust  whether  he  is  a 


99,  Mannetti  v.  Doege,  (Sup. 
1900)  48  App.  Div.  567,  62  N.  Y.  S. 
918.  In  this  cam  Hirschberg,  J., 
uys:  "Tbe  general  rule  undoubt- 
edly is  that  an  agreement  to  do  what 
one  is  under  contract  to  do  will  not 
fnmirii  a  sufficient  consideration  to 
rapport  a  promise.  In  the  cases 
cited  by  the  appellant  the  existing  en- 
gagement or  contract  was  made  with 
the  promisor,  and  not,  as  in  this  in- 
stance, with  a  third  person.  The 
plaintiff  here  was  under  no  engage- 
ment or  contract  with  the  defendant. 
The  defendant  could*  not  compel  the 
plaintiff  to  continue  the  work,  inas- 
much as  the  latter  had  not  contracted 
with  him  to  do  it.  Nor  would  an 
agreement  to  do  what  one  is  under 
contract  to  do  be  sufficient  consider- 
ation to  support  a  promise  made  by 
a  third  person  unless  some  new  con- 
sideration exists  at  the  time  of  the 
promise  as  between  the  promisor  and 
promisee.  And  that  is  the  situation 
here.  The  defendant  had  an  interest 
in  the  prompt  prosecution  of  the 
work.  The  plaintiff,  apprehensive  of 
losing  his  pay,  had  concluded  to 
throw    up    the    job    and    take    the 


chances  of  any  claim  by  S.  for  dam- 
ages. The  defendant  thereupon,  in 
consideration  of  the  benefit  result* 
ing  to  him  from  uninterrupted  work 
upon  the  house,  made  a  new  and  in- 
dependent contract  with  the  plaintiff, 
by  the  terms  of  which  the  latter  con- 
sented to  and  did  proceed  with  the 
work  instead  of  abandoning  it,  and 
in  consideration  of  which  the  de- 
fendant promised  to  pay  the  entire 
sixty  dollars.  This  was  a  valid 
and  enforceable  contract  under  the 
authorities." 

40.  Whitaker  v.  Whitaker,  (1873) 
62  N.  Y.  368;  Wilbur  v.  Warren, 
(1887)  104  N.  Y.  192.  5  State  Rep. 
602,  10  N.  E.  263;  Oouge  v.  Gouge, 
(Sup.  18»8)  26  App.  Div.  154,  4& 
N.  Y.  S.  879;  Duvoll  v.  Wilson,  (Sup. 
1850)  9  Barb.  487;  Hadley  v.  Seed. 
(Sup.  G.  T.  1890)  34  State  Kep.  949, 
12  N.  Y.  S.  163. 

41.  Eysaman  v.  .  Eysaman,  (Sup. 
1881)  24  Hun  430;  Hayee  v.  Ker- 
show,  (Chan.  Ct.  1844)  1  Sandf.  Ch. 
258.  See  also  Jadcson  v.  Sebring, 
(Ct.  Err.  181»)  16  Johns.  515;  Du- 
voll V.  Wilson,  (Sup.  1850)  9  Barb. 
487,  491. 
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volunteer  or  not/*  Natural  love  and  affection  is  also  considered 
in  some  cases  sufficient  to  move  a  court  of  equity  to  aid  the 
defective  execution  of  conveyances  and  powers.**  Thus  it  has  been 
held  from  an  early  date  that  though  a  conveyance  by  a  husband 
to  his  wife  is  void  at  law  under  the  common  law  rule,  still  as  it 
is  supported  by  a  meritorious  consideration,  in  love  and  affection 
and  the  moral  duty  of  the  husband  to  provide  for  his  wife,  it 
should  be  given  effect  by  a  court  of  equity."  And  according  to 
the  view  taken  in  some  cases  natural  love  and  affection  was 
sufficient  to  move  a  court  of  equity  to  decree  specific  performance 
of  a  covenant  under  seal,  which  in  so  far  as  consideration  is  con- 
cerned was  considered  at  common  law  by  virtue  of  the  seal  to 
import  a  consideration  for  the  purpose  of  rendering  the  covenant 
a  legal  obligation,  and  avoid  the  general  rule  that  a  court  of 
equity  will  not  decree  the  specific  performance  of  voluntary 
covenants;  the  better  view,  however,  is  to  the  contrary.**  A 
decision  in  the  Appellate  Division  has  been  thought  by  some  to 
take  the  view  that  the  love  and  affection  existing  between  a  mother 
and  her  son,  and  his  moral  obligation  to  support  her,  constitute  a 
sufficient  consideration  to  support  a  promise  by  him  to  support 
her,  and  to  uphold  a  mortgage  given  by  him  to  secure  the  per- 
formance of  such  a  promise.  The  language  of  the  decision  does 
not,  however,  it  seems,  support  this  contention,  and  the  real  hold- 
ing seems  to  be  that  the  fact  that  a  part  of  the  consideration  ia 


4fi.  Hammerstein  v.  Equitable 
Trust  Co.,  (Sup.  1913)  156  App.  Div. 
644,  141  N.  Y.  S.  1066,  affirmed  209 
N.  Y.  429,  103  N.  E.  706. 

In  Bunn  v.  Winthrop,  (Chan.  Ct. 
1815)  1  Johns.  Ch.  329,  3d7,  Chan- 
cellor Kent  says:  "It  will  be  suf- 
ficient, on  this  subject  of  aiding 
voluntary  agreements,  to  recur  to  the 
distinction  declared  by  Lord  Eldon, 
in  EUicon  y.  Ellison,  6  Ves.  662,  as 
being  one  which  reduces  this  point  to 
something  like  established  rule.  If 
you  want,  according  to  that  distinc- 
tion, the  assistance  of  chancery  to 
raise  an  interest  by  way  of  trust,  on 
a  covenant,  or  executory  agreement, 
you  must  have  a  valuable  or  meri- 
torious consideration;  for  the  court 
will  not  constitute  you  cestui  que 
trust,  when  you  are  a  mere  volunteer, 
and  the  claim  rests  in  covenant,  as  a 


covenant  to  transfer  stock.  But  if 
the  actual  transfer  be  made,  the  equi- 
table interest  will  be  enforced;  for 
the  transfer  constitutes  the  relation 
between  trustee  and  cestui  que  trust, 
though  voluntary  and  without  con- 
sideration." 

43.  See  Duvoll  v.  Wilson,  (Sup. 
1850)  9  Barb.  487,  490. 

44.  Hunt  V.  Johnson,  (1870)  44 
N.  Y.  27,  distinguishing  and  explain- 
ing Wh:te  V.  Wager,  (1862)  25  N.  Y. 
328,  and  Winans  v.  Peebles,  (1865) 
32  N.  Y.  423;  Shepard  v.  Shephard, 
(Chan.  Ct.  1823)  7  Johns.  Ch.  57. 
See  also  Qarlick  v.  Strong,  (Chan. 
Ct.  1862)  3  Paige  440;  NeufiUe  v. 
Thomson,  (Chan.  Ct.  1837)  3  Edw. 
92. 

45.  Duvoll  v.  Wilson,  (Sup.  1860) 
0  Barb.  487. 
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love  and  affection  and  the  moral  obligation  resting  on  the  son  is 
immateriaL" 

§  338.  Application  of  General  Bnle. —  It  is  held  that  the  meri- 
torious consideration  arising  out  of  the  duty  of  a  husband  or  par- 
ent to  support  his  wife  or  child  and  his  natural  love  and  affection 
is  insufficient  to  render  enforceable  an  executory  promise  made  by 
him  to  or  for  the  benefit  of  his  wife  or  child,*^  such  as  a  promissory 
note  executed  by  a  husband  to  his  wife  as  a  gift,**  or  by  a  parent 
to  his  or  her  child,**  or  even,  since  the  statutory  abolition  of  the 
common  law  rule  that  a  seal  conclusively  imports  a  sufficient  con- 
sideration,** a  voluntary  covenant  or  engagement  under  seal," 


46.  Calhoun  t.  Calhoun,  (Sup. 
1900)   49  App.  Div.  520,  63  N.  Y.  S. 

601.  The  reporters  of  this  case,  in  both 
the  oflScial  report  of  -the  Appellate 
Division  and  in  the  New  York  Sup- 
plement, consider  the  court  as  holding 
that  love  and  affection  and  the  moral 
obligation  resting  on  the  son  const!- 
tnte  a  sufficient  consideration  for  the 
scm'e  promise.  The  writer,  however, 
does  not  think  that  this  is  justified, 
as  will  appear  from  the  statement  of 
the  court  which  is  as  follows: 
"When  the  mortgage  in  suit  was  ex- 
ecuted the  defendant  obligated  him- 
self, and  intended  so  to  do,  to  stip- 
port  the  plaintiff  during  her  natural 
life,  and  it  is  inunaterial  whether  he 
assumed  such  obligation  wholly  in 
payment  for  the  farm  which  she  had 
conveyed  to  him,  or  pastly  in  pay- 
ment for  such  conveyance  and  partly 
on  account  of  love  and  affection  and 
in  discharge  of  the  moral  obligation 
which  devolved  upon  him  by  reason 
of  his  relationship  to  her.  Either  or 
both  would  furnish  an  adequate  con- 
sideration to  support  the  mortgage." 

47.  Whitaker  v.  Whitaker,  (1873) 
52  N.  y.  368;  Wilbur  v.  Warren, 
(1887)   104  N.  Y.  192,  5  State  Rep. 

602,  10  N.  E.  263,  affirming  as  to  this 
but  reversing  on  other  grounds  40 
Hun  203;  In  re  James,  (189^)  146 
N.  Y.  78,  66  State  Rep.  246,  40  N.  E. 
876,  affirming  78  Hun  121,  60  State 
Rep.  184,  28  N.  Y.  S.  992;  Duvoll  v. 
Wilfion,  (Sup.  1850)  9  Barb.  487; 
Snyder  v.  Guthrie,    (Sup.    1880)    21 


Hun  341.  See  also  Slater  t.  Slater, 
(^up.  1906)  114  App.  Div.  160,  »0 
N.  Y.  S.  SlM,  affirmed  188  N.  Y.  633 
mem.,  81  N.  E.  1176,  and  affirming 
46  Misc.  332,  94  N.  Y.  S.  900. 

48.  WhiUker  v.  Whitaker,  (1873) 
52  N.  Y.  368;  Wills  v.  Evans,  (Sup. 
1879)  8  Wkly.  Dig.  368. 

In  Wright  v.  Wright,  (Sup.  1823) 

1  Cow.  598,  a  note  executed  by  one 
brother  and  delivered  to  another  as 
a  gift  causa  mortis  was  enforced 
against  his  estate.  But  under  the 
present  view  the  donor's  note  or  other 
obligation  is  not  the  subject  of  a  gift. 
Harris  v.  Clark,   (Sup.  G.  T.  1848) 

2  Barb.  94,  affirmed  3  N.  Y.  93. 

49.  Strevell  v.  Jones,  (Sup.  1905) 
106  App.  Div.  334,  94  N.  Y.  S.  627, 
affirming  92  N.  Y.  S.  719;  Phelps 
V.  Phelps,  (Sup.  G.  T.  1858)  28  Barb. 
121,  affirmed  as  to  this  but  modified 
CHI  other  grounds  23  N.  Y.  69  (sub 
nom.  Dodge  v.  Pond ) ;  In  re  Wiles, 
(Surr.  Ct.  1917)  101  Misc.  701,  168 
N.  Y.  S.  »40. 

50.  See  infra,  section  373  et  seq. 

51.  Wilbur  v.  Warren,  (1887)  104 
N.  Y.  192,  5  SUte  Rep.  602,  10  N.  E. 
263;  In  re  James,  (1896)  146  N.  Y. 
78,  66  State  Rep.  246,  40  N.  E.  876, 
affirming  78  Hun  121,  60  State  Rep. 
184,  28  N.  Y.  S.  992;  Duvoll  v.  Wil- 
son, (Sup.  1850)  9  Barb.  487. 

In  Lawrence  v.  Morris,  (Sup.  1915) 
167  App.  Div.  186,  152  N.  Y.  S.  777, 
it  appeared  that  a  mother,  in  order 
to  induce  the  attorney  for  her  chil- 
dren not  to  oppose  her  appilication 
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such  as  a  husband's  bond  executed  as  a  gift  to  his  wife,^  or  a 
covenant  for  title  in  a  voluntary  deed  executed  by  a  husband  or 
father  to  his  wife  or  child."  And  where  a  grantee  covenants  as 
a  part  of  the  consideration  for  the  conveyance  to  assume  and  pay 
a  mortgage  on  the  land,  his  agreement  to  pay  is  in  the  nature  of 
an  indemnity  to  the  grantor  leaving  the  land  the  primary  fund, 
and  if  in  consideration  of  natural  love  and  affection  for  a  child 
he  conveys  the  land  to  it  by  deed  with  full  covenants  containing 
no  reference  to  the  mortgage,  the  father  incurs  no  liability  to  the 
child  on  his  covenants,  to  discharge  the  incumbrance."  It  is  also 
held  that  the  moral  obligation  on  the  part  of  the  father  of  an 


for  the  discharge  of  the  committee 
appointed  over  her  person  and  prop- 
erty as  an  insane  person,  -agreed  to 
make  provision  tor  the  support  of  her 
indigent  children.  Prior  to  her  dis- 
charge a  surety  company  entered  into 
an  agreement,  for  a  consideration  evi- 
dently proceeding  from  the  mother, 
that  it  would  guarantee  that  the 
mother  fulfilled  her  agreement  to 
provide  for  her  children  in  a  certain 
manner,  and  after  the  discharge  of 
the  committee  the  mother  gave  her 
bond  with  the  company  as  surety  for 
the  payment  of  the  agreed  annual 
sum  to  the  children.  The  court  ex- 
presfed  the  view  that  the  bond  was 
enforceable  for  the  benefit  of  the  chil- 
dren on  the  same  theory  on  which  a 
conveyance  or  transfer  in  trust  by  a 
parent  for  the  benefit  of  his  children 
war.  enforced  in  Hammerstein  v. 
Equitable  R.  Co.,  (1813)  209  N.  Y. 
429,  103  N.  E.  70«,  and  the  recovery 
by  the  parent  of  the  property  con- 
veyed denied.  The  decision,  however, 
did  not  go  to  this  extent,  but  was 
merely  that  a  court  of  equity  would 
not  under  the  circumstances  declare 
the  bond  void  at  the  suit  of  the 
mother. 

58w  In  re  James,  (1895)  146  N.  Y. 
78,  66  State  Rep.  246,  40  N.  E.  876, 
affirming  78  Hun  121,  60  State  Rep. 
184,  28  N.  Y.  S.  992.  See  also  Schlitz 
V.  Kock,  (Sup.  1910)  138  App.  Div. 
63.5,  123  N.  Y.  S.  302. 

In  Van  Amburgh  v.  Kramer,  (Sup. 
1878)    16  Hun  20.';,  however,  a  bond 


secured  by  a  mortgage  executed  by  a 
husband  to  his  wife  was  enforced 
against  the  land  in  the  hands  of  a 
subsequent  grantee  of  the  husband. 
The  court  in  this  case,  after  stating 
that  a  bond  and  mortgage  may  be 
made  by  way  of  gift,  and  citing  to 
this  I^enhart  v.  Brown,  (Chan.  Ct. 
1834)  2  Edw.  341,  which  is  no  longer 
recognized,  further  stated  that  the 
seal  was  presumptive  evidence  of  a 
consideration  not  overcome  by  proof 
that  a  valuable  consideration  was  not 
paid  (see  infra,  section  372  et  seq., 
as  to  the  general  effect  of  a  seal) 
and  that  it  was  unnecessary  to  pur- 
sue the  subject  whether  there  was  a 
consideration  for  the  bond,  because 
the  referee  did  not  find  that  the  bond 
and  mortgage  were  made  without  any 
consideration,  but  refused  to  find 
that  there  was  no  value  or  consider- 
ation paid  therefor. 

53.  Wilbur  v.  Warren,  (1887)  104 
N.  Y.  192,  5  Stete  Rep.  602,  10  N.  E. 
263;  Duvoll  v.  Wilson,  (Sup.  1850) 
9  Barb.  487. 

Though  the  deed  in  such  a  case  re- 
cites a  nominal  consideration  and 
natural  love  and  affection,  it  may  be 
shown  for  the  purpose  of  a  recovery 
of  substantial  damages  that  there 
was  in  fact  an  additional  valuable 
consideration.  King  v.  Union  Trust 
Co.,  (Sup.  1911)  148  App.  Div.  110, 
133  N.  Y.  S.  18. 

64.  Wilbur  v.  Warren,  (1887)  104 
N.  Y.  192,  5  State  Rep.  002,  10  N.  B. 
263,  reversing  40  Hun  203. 
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illegitimate  child  to  provide  for  its  support  is  not  a  sufficient  con- 
sideration for  his  promise  to  make  provision  for  its  future  support 
either  by  will  or  otherwise."*  Similarly  it  is  held  that  the  volun- 
tary promise  of  a  wife  to  pay  a  sum  of  money  to  her  iiusband  is 
unenforceable  for  want  of  consideration,^  and  also  a  note  executed 
by  a  mother  to  her  daughter.''  So  where  a  father,  who  was  the 
owner  of  a  farm  and  entitled  to  the  possession  thereof,  agreed 
with  his  daughter,  to  whom  he  had  orally  promised  to  give  the 
farm,  to  lease  it  from  her  and  pay  a  stipulated  rent  therefor, 
and  did  thereafter  pay  her  certain  sums  on  account  of  the  said 
rent,  it  was  held  that,  though  the  payments  actually  made  took 
effect  as  gifts,  his  promise  to  continue  such  payments  for  the 
future  was  void,  for  want  of  any  consideration  to  support  it,  and 
could  not  after  his  death  be  enforced  against  his  representatives 
either  at  law  or  in  equity.**  The  voluntary  promise  of  a  parent 
to  a  child  or  of  one  spouse  to  the  other,  based  on  love  and  affection, 
will  not  be  enforced  after  his  or  her  death  against  his  or  her 
estate,**  or,  in  case  of  such  a  promise  by  a  husband  to  his  wife, 
even  as  against  collateral  heirs  or  distributees.**  In  case  of  a 
promise  by  a  parent  to  a  child,  such  as  a  note  executed  by  the 
former  to  the  latter,  the  fact  that  the  parent  had  given  property 
to  other  children,  and  gave  the  note  for  the  purpose  of  equalizing 
the  distribution  of  his  estate  among  the  children,  does  not  furnish 
any  additional  consideration  so  as  to  i^ender  it  enforceable  against 
the  parent's  estate.**  The  fact  that  a  father  pays  interest  on  a 
note  executed  by  him  to  his  child  as  a  gift  does  not  affect  the 
general  rule  and  render  the  note  enforceable.**    The  natural  love 

S5.  Rosseau  v.  Rousb,   (1004)    180  246,  40  N.  £.  876,  affirming  78  Hun 

N.  Y.  116,  123,  72  N.  E.  916,  revers-  121,  60  State  R«^.  184,  28  N.  Y.  S. 

ing  91   App.  Div.   230,  86  N.  Y.   S.  992;  Snyder  v.  Guthire,   (Sup.  1880) 

497;  Todd  v.  Weber,  (Sup,  1883)   17  21  Hun  341;  In  re  Wiles,  (Surr.  Ct. 

Wkly.  Dig.  72,  disposed  of  on  appeal  1917)    101   Misc.   701,   168  N.  Y.  S. 

on  other  grounds  96  N.  Y.  181.  940. 

SC  Gouge  V.  Gouge,    (Sup.    1898)  00.  Whitaker  v.  Whitaker,   (1873) 

26  App.  Div.  154,  49  N.  Y.  S.  879.  52  N.  Y.  368. 

97.  Hadley  v.   Reed,    (Sup.    G.   T.  61.  Hadley  v.   Reed,    (Sup.   G.   T. 

1890)  34  State  Rep.  949,  12  N.  Y.  S.  .  1890)    58   Hun    608  mem.,   34   State 

1«3.  Rep.   949,    12   N.   Y.    S.    163;    In  re 

58.  Snyder  v.  Guthrie,  (Sup.  1880)  Wiles,    (Surr.   Ct.    1917)    101   Misc. 

21  Hun  341.  701,  168  N.  Y.  S.  940. 

89.  WhiUker  v.  Whitaker,   (1873)  ««.  Phelps  v.  Phelps,    (Sup.  G.  T. 

52  N.   Y.    368;    Wilbur    v.   Warren,  1858)  28  Barb.  121,  modified  on  other 

(1887)   104  N.  T.  192,  5  State  Rep.  grounds  23  N.  Y.  69  (sub  nom.  Dodge 

602,    10  N.    E.    263;    In    re    James,  v.  Pond). 
(1895)   146  N.  Y.  78,  66  State  Rep. 
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and  affection  between  a  son  and  his  mother  is  insufScient  to  sup- 
port his  executory  agreement  to  create  a  trust  in  her  favor." 

Moral  Obligation  and  Past  Consideration 

§  339.  Moral  Obligation  Oenerally. —  There  has  been  some  con- 
fusion in  the  cases  as  to  whether  a  moral  obligation  constitutes  a 
sufficient  consideration  to  support  an  executory  contract.  While 
in  some  cases  the  broad  rule  is  laid  down  that  a  moral  obligation 
may  be  sufficient  consideration  to  support  a  promise,**  it  is  the 
better  view  that  a  mere  moral  obligation,  unconnected  with  a  prior 
legal  or  equitable  liability,  does  not  constitute  such  a  considera- 
tion.** "  A  moi^  obligation,"  says  Prior,  J.,  "  not  surviving  an 
extinct  legal  duty,  is  not  such  a  consideration  {is  will  support  an 
assumpsit."**  And  in  an  earlier  case,  Willis,  J.,  said:  "  It  is  a 
general  rule  that  a  moral  obligation  constitutes  a  valid  considera- 
tion to  support  an  express  promise.  The  application  of  this  rule, 
however,  is  limited  by  the  authorities  to  cases  where  the  moral 
obligation  is  connected  with  a  prior  legal  or  equitable  liability, 
which  is  suspended  or  barred  by  some  legal  maxim  or  statutory 
provision.  .  .  .  Where  the  obligation  rests  merely  in  conscience, 
in  an  ethical  sense,  and  is  not  founded  upon  a  liability,  which 
might  at  some  time  have  been  enforced  in  a  court  of  law  or  equity, 
or  by  some  proceeding  authorized  by  law^.  it  is  not  of  a  character 
to  be  a  sufficient  consideration  for  a  promise."*^  If  the  moral 
obligation  is  connected  with  a  prior  liability,  though  such  lia- 
bility is  no  longer  enforceable,  it  may  then  constitute  a  sufficient 

63.  Central  Trust  Co.  t.   Gaffney,  Bunting,    (Sap.   1902)    67  App.  Div. 

(Sup.  1913)   >57  App.  Div.  601,  142  560,  73  N.  Y.  S.  867;  Ehle  v.  Jud- 

N.  Y.  S.  902,  affirmed  215  N.  Y.  740,  son,  (Sup.  1840)  24  Wend.  97;  Oeer 

109  N.  E.  1009.  V.  Archer,  (Sup.  1S4S)  2  Barb.  420; 

ei.  Stewart  v.  Eden,   (Sup.  1804)  Nash  v.  Russell,  (Sup.  1849)  6  Barb. 

2  Calnes  150;  Gay  v.  Ballou,   (Sup.  556;  CHara  y.  Robinson,  (Sup.  1692) 

1830)  4  Wend.  403.    See  also  Doty  t.  63  Hun  569,  45  State  Rep.  460,   18 

Wilson,   (Sup.  1817)    14  Johns.  378,  N.  Y.  S.  541;  In  re  Babcock,  (Surr. 

381.  Ct.  1917)  l«ft  N.  Y.  S.  800;  Watkins 

In  Gay  v.  Ballou,    (Sup.   1830)    4  v.    Halstead,    (Super.    Ct.    1849)    4 

Wend.  403,  405,  it  is  said  that  "a  Super.   Ct.  311.     See  also  Smith  v. 

moral  obligation  is  sufficient  to  sup-  Ware,    (Sup.   1816)    13   Johns.   257; 

port  an  actual  promise,  but  will  not  Ingraham    t.    Gilbert,    (Sup.    G.    T. 

raise  or  support  an  implied  one."  1855)  20  Barb.  151. 

«5.  (Soulding  v.   Davidson,    (1863)  66.  Ridgway   v.   Grace,    (Com.   PL 

26  N.  Y.  604,  60S,  25  How.  Pr.  483;  G.  T.  1893)  2  Misc.  293,  294,  60  SUte 

Wood  V.  Rabc,   (1884)   96  N.  Y.  414,  Rep.  326,  21  N.  Y.  S.  934. 
421;  Precht  v.  Howard,   (1907)    187  67.  Sternbergh  v.   Provoost,    (Sop. 

N.  Y.  136,  79  N.  E.  847;  Hickok  v.  O.  T.  1851)   13  Barb.  365.  366. 
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consideration.'*  And  it  has  been  said  that  "  it  is  not  in  all  cases 
necessary  that  the  moral  obligation,  in  order  to  be  a  good  founda- 
tion for  an  express  assumpsit,  should  be  such  as  that,  without  the 
express  promise,  an  action  could  once  have  been  sustained  upon 
it ;  but  that  if  it  could  have  been  made  available  in  a  defense,  it'  is 
equally  within  the  rule.  The  test  is,  could  it  have  been  enforced 
before  it  was  barred  by  the  legal  maxim  or  statute  provision!  "** 
The  dischai^e  of  a  moral  obligation  to  perform  a  duty  or  promise 
is  generally  recognized  as  a  sufficient  consideration  to  sustain  a 
conveyance  or  transfer  of  property  by  a  debtor,  as  against  his 
creditors.''* 

§  340.  Ai^licatioii  of  Biile  as  to  Moral  Obli^fation. — A  volun- 
tary promise  to  pay  compound  inteKest  as  regards  interest  accrued 
and  unpaid  is  without  consideration,  as  the  moral  obligation  to 
compensate  the  creditor  for  the  loss  of  his  interest  money  would 
not  be  sufficient  to  support  the  promise.  "  While  all  the  cases," 
says  Allen,  J.,  "  agree  that  when  the  interest  has  once  accrued 
the  parties  may  lawfully  agree  to  turn  such  interest  into  principal, 
80  as  to  carry  inter^est  in  future,  and  the  forbearance  will  con- 
stitute a  consideration,  there  is  no  case  that  has  come  under  my 
observation  that  holds  that  a  like  promise  to  operate  retrospectively 
is  valid,  unsupported  by  any  consideration  other  than  the  moral 
consideration  (if  one  exists)  resulting  from  the  fact  that  the  inter- 
est is  in  arrear  and  unpaid. "  ^*  So  where  a  building  erected  on 
leased  land  had  become  a  part  of  the  realty  withou,t  the  lessee's 
having  any  right  whatever  to  remove  it,  a  promise  by  the  lessor  at 
the  termination  of  the  lease,  to  pay  the  lessee  the  agreed  value 

68.  Goulding  v.  Davidson,  (186^)  prior  to  such  express  promise  wben 
28  N.  Y.  604,  25  How.  Pr.  483;  any  portion  of  the  precedent  con- 
Cameron  V.  Fowler,  (Sup.  1843)  5  sideration  could  have  been  enforced 
HiU  306;  Geer  v.  Archer,  (Sup.  at  law  or  in  equity  through  the 
1848)    2  Barb.   420;    Smith  v.    Hoi-  medium  of  any  promise." 

land,    (Sup.   G.   T.    1872)    61    Barb.  70.  McCartney    v.    Welch,    (1872) 

333;  Galvin  t.  O'Neill,   (Sup.  Sp.  T.  51    N.    Y.    626;    Norton   v.   Mallory, 

1919)  108  Misc.  297,  177  N.  Y.  S.  543.  (1875)    63  N.  Y.  434;   Walter  Far- 

69.  Geer  v.  Archer,  (Sup.  1848)  2  rington  Filing  Co.  t.  Hazen,  (Sup. 
Barb.  420,  425,  per  Wills,  J.  1915)    165  App.  Div.  748,  161  N.  Y. 

In  Goulding  t.   Davidson,    (1863)  S.  623;  Ocean  Nat.  Bank  v.  Hodges, 

26  N.  Y.  604,  609,  25  How.  Pr.  483,  (Sup.   1876)    »  Hun   161;   Smith  v. 

Balcom,   J.,   ako   says:      "A    moral  Ferine,   (Sup.  G.  T.  1888)    17  State 

obligation   is   sometimes   a  sufficient  Rep.  226,  1  N.  Y.  S.  496.     See  also 

cwisideration  for  an  express  promise,  Syracuse  Chilled  Plow  Co.  v.  Wing, 

if  at  some  time  or  other  a  good  or  (1881)  86  N.  Y.  421. 
Talnable    consideration    has    existed,  71.  Young  v.  Hills,   (1876)   07  N. 

although    there    never    was    a    time  Y.  162,  170. 
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thereof,  was  held  unenforceable  because  unsupported  by  any  con- 
sideration, "  save  in  such  moral  elements  as  are  beyond  the  juris- 
diction of  courts  of  justice."  '*  Any  moral  obligation  resting  on  a 
father  to  support  his  illegitimate  child  is  not  sufficient  to  sustain  a 
promise  to  the. child  to  support  it  for  life  or  to  provide  for  it  in 
his  will;"  but  if  support  is  furnished  an  illegitimate  child  at  the 
request  of  its  putative  father  and  on  his  promise  to  pay  therefor, 
he  is  of  course  liable.'*  Where  a  grantor  conveyed  land  without 
any  covenant  against  incumbrances,  but  with  a  covenant  for  quiet 
and  peaceable  possession  only,  and  it  was  subsequently  discovered 
that  the  land  was  subject  to  the  lien  of  a  judgment,  it  was  held  that 
the  grantor's  promise  to  postpone  the  collection  of  purchase  money 
notes  until  the  lien  was  removed  was  not  supported  by  a  sufficient 
consideration."  Where  land  is  sold  and  conveyed  and  is  described 
in  the  deed  as  supposed  to  contain  a  certain  quantity,  and  a 
deficiency  is  afterward  discovered,  there  is  no  precedent  obligation 
on  the  grlantor  to  compensate  the  grantee  for  the. deficiency  which 
will  support  his  subsequent  promise  to  do  so."  Likewise  where, 
without  any  fraud,  a  grantor  conveyed  land  for  what  proved  a 
less  consideration  than  he  afterwards  thought  he  should  have 
received  therefor,  a  note  given  to  quiet  his  complaints  was  held 
unsupported  by  a  sufficient  consideration,  as  there  was  no  prece- 
dent liability  whatsoever  to  give  the  additional  compensation." 
It  has  also  been  held  that  a  member  of  a  voluntary  unincorporated 
association  incurs  no  legal  liability  for  his  initiation  fee  and 
periodical  dues  and  that  the  moral  obligation  to  pay  the  same  is 
insufficient  to  support  his  note  therefor  given  to  an  officer  of  the 
association."  Where  one  is  injured  in  his  person  or  property  by 
an  accident  or  act  of  God,  though  connected  with  the  innocent 
instrumentality  of  another,  the  law  imposes  no  liability  on  the 
latter  on  account  of  such  injury,  and  his  promise  to  pay  therefor 
must  be  supported  by  a  consideration  other  than  the  circumstances 
of  the  injury.  This  it  is  said  would  be  true  in  a  case  where  the 
house  of  one  person  accidentally  takes  fire  and  the  flames  spread 

73.  Precht  t.  Howard,   (1907)   187       1892)  63  Hun  5W,  46  State  Rep.  460, 
N.  Y.  136,  79  N.  E.  847.  18  N.  Y.  S.  541. 

78.  Todd  V.  Weber,    (1884)   95  N.  '«■  Smith  v.  Ware.  (Sup.  1816)  13 

Y.  181,  affirming  17  Wkly.  Dig.  72.  Johns.  257. 

'    ,,        1,,         ,                   „  77.  Geer  v.   Archer,    (Sup.    G.   T. 

74.  Todd  V.  Weber,    (1884)    95  N.  1948)   2  Barb.  420. 

T.  181,  affirming  17  Wkly.  Dig.  72,  7,   jjash  v.  Russell,    (Sup.   1849) 

75.  O'Hara     v.     Robinson,     (Sup.      5  Barb.  556. 
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and  consume  the  house  of  another;  or  where,  without  fault  or 
negligence,  a  pei^n  's  horse  becomes  unmanageable,  runs  away  and 
injures  another  person.''* 

On  the  other  hand,  in  a  case  where  it  appeared  that  a  debt  had 
been  paid  and  a  receipt  taken  therefor,  and  afterwards  a  suit  was 
brought  to  recover  the  same  debt,  and  the  receipt  not  being  pro- 
duced, a  recovery  was  had  and  the  amount  paid  a  second  time,  it 
was  held  that  though  there  was  no  legal  liability  on  the  part  of 
the  ertditor  to  refund  the  money,  still  he  was  under  a  moral  and 
ecmscientious  obligation  to  do  so,  as  he  had  no  claim  morally  to  the 
money  paid  a  second  time,  and  therefore  that  a  promise  to  repay 
on  the  production  of  the  receipt  was  founded  on  a  sufficient  con- 
rideration.***  And  in  a  later  case  where  judgment  was  taken  by 
default,  the  promise  of  the  judgment  creditor  to  apply  towards 
the  satisfaction  of  the  judgment  payments  which  had  been  made 
on  the  debt  was  held  to  be  supported  by  a  sufficient  consideration." 
So  where  a  father  paid  the  purchase  money  for*  land  and  the 
conveyance  was  taken  in  the  name  of  a  son,  without  the  intention, 
however,  of  conferring  on  him  the  beneficial  interest,  it  was  held 
that  such  payment  by  the  father  formed  a  good  moral  or  con- 
scientious consideration  for  the  subsequent  agreement  of  the 
grantee  in  regard  to  the  disposition  and  division  of  the  land 
between  himself  and  another  son."  At  common  law,  though  the 
husband  was  entitled  to  claim  by  virtue  of  his  marital  rights  his 
wife 's  personal  property,  he  could  in  equity  waive.his  right  thereto, 
and  where  he  did  so  and  received  money  from  her  as  a  loan  his 

79.  Sheldon  v.  Sherman,  (1870)  42  It  is  like  the  promise  of  an  infant  to 

K.  T.  484.  pay    a   debt   contracted    during    his 

M.  Bentley  v.  Morce,   (Sup.  1 81 7)  nonage,  or  of  an  insolvent  or  bank- 

14  Johns.  468.    The  court  in  this  case  rupt  to  pay  a  debt  from  which  he  is 

said:     "The  debt  having  been  paid,  discharged  by  his  certificate." 

the  recovery  in  the  former  action  was  81.  Cameron     t.      Fowler,      (Sup. 

clearly  unjust;  and  though,  in  conse-  1843)  6  Hill  306.     In  this  case  Nel- 

qnence  of  his  neglect,  the  defendant  son,  C.  J.,  said :     "  There  existed  a 

in  error  lost  all  legal  remedy  to  re-  clear  legal  as  well  as  equitable  obli- 

cover  back  his  money,  yet  there  was  gation  to  apply  the  payments  in  ex- 

Foch  a  moral  obligation  on  the  part  tinguishment  of  the  debt  against  the 

of  the  plaintiff   in   error   to   refund  defendant,  before  it  pasoes  into  judg- 

the  money,  as  would  be  a  good  con-  ment;  and  though  afterwards  the  ob- 

(ideration   to  support  an   assumpsit  ligation    became   incapable    of    being 

or  express  promise  to  pay  it.     The  enforced,  still  it  constituted  a  good 

.moral  obligation  is  as  strong  as  any  consideration     for     the     subsequent 

in  the  cases  in  which  it  has  been  held  agreement." 

fofficient  to  revive  a  debt  barred  by  89.  Proseus  v.  Mclntyre,   (Sup.  G. 

■tatote  or  some  positive  rule  of  law.  T.  -1849)  S  Barb.  424. 


Digitized  by  VjOOQIC 


624 


NEW  YORK  LAW  OP  CONTRACTS 


[§  341 


promise  to  repay  could  not,  it  was  held,  be  treated  as  nudum 
pactum,  and  therefore  his  voluntary  payment  to  her  of  the  amount, 
while  insolvent,  could  not  be  held  as  a  matter  of  law  voluntary  and 
a  fraud  on  his  creditors.'*  And  under  similar  circumstances  the 
husband's  note  given  in  consideration  of  such  loan  to  his  daughter 
was  held  enforceable." 

Past  seduction,  it  has  been  said,  is  a  valid  consideration  to  sup- 
port a  covenant  for  pecuniary  reparation  ;**  the  real  consideration 
which  supports  such  a  promise  is,  however,  the  seal." 

§  341.  Past  Gonsideratioii  Cknenlly. —  The  fact  that  the  eon- 
tract  refers  to  the  consideration  or  its  receipt  in  the  past  is  not 
fatal  to  the  contract  where  it  is  clear  that  the  consideration  ex- 
pressed as  received  was  given  as  the  consideration  for  the  promise 
stated."  A  past  detriment  to  the  promisee  will  not  furnish,  as  a 
general  rule,  a  sufScient  consideration  for  a  subsequent  promise  ;** 
and  as  a  gift  imposes  no  obligation  on  the  donee  to  recompense 
the  donor  therefor,  it  can  constitute  no  consideration  for  a  sub- 


88.  Woodworth  v.  Sweet,  (1872) 
51  N.  Y.  8,  affirming  44  Barb.  208. 
See  also  Babcock  v.  Eckler,  (1862) 
24  N.  y.  623;  Savage  v.  O'Neil, 
(1871)   44  N.  Y.  298. 

84.  Smith  t.  Stanton,  (Sup.  O. 
T.  1885)   20  Wkly.  Dig.  523. 

83.  Bunn  v.  Wintlirop,  (Chan.  Ct. 
1815)  1  Johns.  Ch.  329,  337.  This 
case  involved  an  instrument  under 
seal  whereby  provision  was  made  by 
a  man  for  his  illegitimate  child  and 
her  mother. 

86.  As  to  the  effect  of  a  ^eal,  at 
common  law,  as  importing  a  con- 
sideration, and  the  effect  of  our  stat- 
utes, see  infra,  section  372  et  seq. 

87.  Waring  v.  Ay  res,  (1869)  40 
N.  Y.  357  (in  which  case  the  prom- 
ise of  the  defendant  to  convey  cer- 
tain land  was  stated  to  be  in  con- 
sideration of  the  other  party's  in- 
terest in  certain  other  land  "  pur- 
chased") ;  Andrews  v.  Pontue,  (Sup. 
1840)  24  Wend.  285  (in  this  case  a 
lease  to  the  defendant  which  was  the 
consideration  for  his  promise  was  ex- 
ecuted contemporaneously  with  the 
written  promise  of  the  lessee) ; 
Winch  V.  Farmers'  Loan,  etc.,  Co., 
(Com.  PL  0.  T.  1895)   11  Misc.  390, 


65  State  Rep.  426,  32  N.  Y.  S.  244 
(promise  to  pay  "in  consideration 
of  "  the  prMuisee's  "  having  given  " 
certain  information).  See  also  Du- 
pignac  v.  Bernstrom,  (Sup.  Sp.  T. 
1902)  37  Misc.  677,  76  N.  Y.  8.  381, 
affirmed  7«  App.  Div.  105,  78  N.  Y. 
S.  705. 

Where,  however,  the  written  con- 
tract referred  to  the  consideration  as 
follows:  "In  consideration  of  your 
having  suggested  to  me  the  above 
railroad  project,  which  after  investi- 
gation I  have  decided  to  endeavor  to 
finance,  construct,  and  operate,  I 
hereby  acknowledge  myself  to  be  in- 
debted to  you  "  —  it  was  held  that  it 
could  not  be  inferred  that  the  infor- 
mation was  disclosed  at  the  request 
of  the  promiror  rather  than  gratui- 
tously, and  that  therefore  the  con- 
tract did  not  show  a  consideration 
for  the  promise  to  pay.  Edwards  v. 
Tennis,  (Sup.  1920)  190  App.  Div. 
478,  179  N.  Y.  S.  807,  reversing  as 
to  this  but  affirming  on  other  grounds 
105  Misc.  609,  172  N.  Y.  S.  500. 

88.  Royal '  Indemnity  Co.  v.  Dan- 
ziger  (Sup.  App.  T.  1917)  101 
Misc.  505,   167  N.  Y.  S.  37«. 
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sequent  promise  by  him  to  the  donor.**  The  eases  are  not  clear, 
however,  as  to  when  a  past  consideration,  consistiiig  of  a  benefit 
to  the  promisor,  will  support  a  promise  to  make  compensation 
therefor.  The  broad  view  is  taken  in  some  cases,  where  the  con- 
sideration is  a  past  benefit  received,  that  it  is  necessary  that  the 
act  of  the  promisee  should  have  been  done  at  the  request  of  the 
promisor  or  that  the  promisor  was  under  a  moral  obligation  to  do 
the  act  or  promise  it  to  be  done.**  And  where  in  an  action  of 
assumpsit  the  plaintiff  in  his  complaint  stated  that  the  defendant 
"  in  consideration  that  the  plaintiff  before  that  time  sold  and  con- 
veyed to  the  defendant  a  certain  farm,  etc.,  there  and  then  under- 
took to  pay,"  etc.,  the  complaint  was  held  defective.*'  If  the  past 
consideration  was  of  benefit  to  the  promisor,  and  in  the  first  in- 
stance may  not  have  imposed  any  legal  obligation  on  him  to  com- 
pensate the  promisee  therefor,  nevertheless,  according  to  the  bet- 
ter view,  it  may  constitute  a  sufficient  consideration  for  the  prom- 
ise.**   Thus,  in  case  of  a  usurious  contract,  though  not  enforceable 


89.  Gilman  v.  Hunnewell,  (Sup. 
1920)  1»1  App.  Div.  908,  181  N.  Y. 
S.  202. 

90.  Comstock  v.  Smith,  (Sup. 
1810)  7  Johns.  87;  Parker  v.  Crane, 
(Sup.  1831)  6  Wend.  647;  Chaffee  v. 
Thomas,  (Sup.  1827)  7  Cow.  368; 
Chilcott  V.  Trimble,  (Sup.  G.  T. 
18S2)  13  Barb.  602.  See  next  fol- 
lowing section  as  to  past  beneficial 
services. 

91.  Comstock  t.  Smith,  (Sup.  1810) 
7  Johns.  87. 

98.  Carver  v.  Creque,  (1872)  48 
N.  Y.  385,  affirming  46  Barb.  507; 
Doty  V.  Wilson,  (Sup.  1817)  14 
Johns.  378;  Drake  v.  Bell,  (Sup.  8p. 
T.  1899)  26  Mise.  237,  55  N.  Y.  S. 
945,  per  Gaynor,  J.  But  see  Thom- 
son V.  Thomson,  (Sup.  1902)  76  App. 
Div.  178,  78  N.  Y.  S.  389. 

In  Drake  ▼.  Bell,  (Sup.  Sp.  T.  1899) 
26  Misc.  237,  55  N.  Y.  S.  945,  Gay- 
Bor,  J.,  says:  "Notwithstanding 
much  stray  remark  by  judges  may 
be  cited  to  the  contrary,  it  seems 
to  me  that  a  prmnise  to  pay  for  ante- 
cedent value  received  by  the  promisor 
from  the  promisee  binds,  although 
there  was  never  any  obligation  to  pay 


which  could  be  enforced.  .  .  .  Such 
a  case  is  not  one  of  mere  moral 
obligation  resting  on  no  considera- 
tion received,  if  there  can  he 
any  such  alistract  moral  obliga- 
tion. The  ease  is  one  of  moral  obli- 
gation created  by  a  past  valuable 
consideration  derived  from  another. 
For  instance,  a  promise  after  coming 
of  age  to  pay  a  debt  incurred  during 
infancy,  and  which  cannot  be  en- 
forced, or  by  a  woman  after  coming 
discovert  to  pay  a  like  debt  incurred 
while  covert,  is  binding.  ...  On  the 
other  hand,  a  subsequent  promise  by 
a  father  to  pay  for  the  care  of  his 
adult  son  while  sick  among  strangers, 
or  of  a  son  to  pay  for  like  care  of 
his  father,  is  not  binding.  The  dis- 
tinction is  that  in  the  former  class 
of  cases  there  was  past  valuable  con- 
sideration to  the  promisor,  while  in 
the  latter  not.  The  promise  in  the 
one  class  is  not  a  naked  pact,  for  it 
is  not  to  pay  something  for  nothing; 
while  in  the  other  class  just  that  is 
the  case.  .  .  .  The  actual  decisions 
most  worthy  of  attention  (not  feel- 
ing bound  by  mere  general  remarks 
of  judges  and  their  citation)  make 
two   classes.      In    one   of    them   the 
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at  law  even  for  the  amount  of  the  money  loaned,  yet  if  it  is  mu- 
tually abandoned,  and  the  securities  are  canceled  and  destroyed 
so  that  they  can  never  be  made  the  foundation  of  an  action,  and 
the  borrower  subsequently  promises  to  pay  the  amount  actually 
received  by  him,  such  promise  is  binding.  This  has  been  the  set- 
tled law  from  an  early  date."  "  It  is  founded,"  says  Baleom,  J., 
"  upon  an  equitable  and  moral  obligation,  which  is  sufficient  to 
support  an  express  promise.  The  money  actually  lent  when 
legally  separated  from  the  usurious  premium  is  a  debt  in  equity 
and  conscience,  and  ought  to  be  paid."**  If  the  promise  is  based 
on  the  consideration  of  past  benefits  received  and  also  a  new  con- 
sideration, the  latter  will  be  sufficient  to  sustain  the  promise  as  a 
whole.**  Thus  if  the  consideration  is  past  services  gratuitously 
rendered,  and  also  future  services,  the  latter  may  be  sufficient  to 
support  the  promise  as  a  whole."  Where  the  consideration  for  a 
defendant's  promise  is  a  detriment  to  the  promisee  instead  of  a 
benefit  to  the  promisor,  and  in  the  first  instance  is  invalid  for 
uncertainty,  it  may,  it  seems,  furnish  a  sufficient  consideration 
for  a  new  promise.  Thus,  where  a  defendant  promised  to  pay 
"  some  "  money  to  a  church  society  in  consideration  of  its  going 


promise  is  held  binding  because  based 
on  a  former  obligation  enforceable  at 
law  or  in  equity,  which  obligation  it 
revives;  in  the  other  because  the 
promisor  though  never  under  any 
such  obligation  nevertheless  received 
an  antecedent  valuable  consideration. 
Hence  the  rule  seems  to  be  that  a 
subsequent  promise  founded  on  a 
former  enforceable  obligation,  or  on 
value  previously  had  from  the  prom- 
isee, is  binding.  It  does  not  seem 
to  me  there  is  any  actual  decision  in 
this  state  opposed  to  this.  Some  de- 
cisions may  seem  to  be  until  some- 
thing more  than  the  head  note  and 
bare  opinion  are  considered.  The  ac- 
tual decision  cannot  be  broader  than 
the  actual  facts." 

93.  Ooulding  v.  Davidson,  (1863) 
26  N.  Y.  604,  609,  25  How.  Pr.  483; 
Sheldon  v.  Haxtun,  (1883)  91  N.  Y. 
124,  132;  Early  v.  Mahon,  (Sup. 
1821)  19  Johns.  147;  Hammond  v. 
Hopping,  (Sup.  1835)  13  Wend.  505, 
506,  511.  See  also  Rice  v.  Welling, 
(Sup.     1830)     5    Wend.     596,    S98; 


Miller  v.  Hull,  (Sup.  1847)  4  Denio 
104. 

M.  Goulding  v.  Davidson,  (1863) 
26  N.  Y.  604,  609,  25  How.  Pr.  483. 

95.  Drake  v.  Bell,  (Sup.  1899)  46 
App.  Div.  275,  61  N.  Y.  S.  657 ;  Her- 
endeen  v.  De  Witt,  (Sup.  1888)  49 
Hun  53,  17  State  Rep.  298,  1  N.  Y.  S. 
467,  28  Wkly.  Dig.  529. 

96.  Velie  t.  Titus,  (Sup.  1891)  60 
Hun  405,  39  State  Rep.  897,  15  N.  Y. 
S.  467.  See  also  Matter  of  McKenzie, 
(Surr.  a.  1880)  3  Month.  L.  BuL 
18. 

In  Velie  v.  Titus,  (Sup.  1891)  60 
Hun  405,  39  State  Rep.  897,  16  N.  Y. 
S.  467,  where  it  appeared  that  a  child 
ten  years  of  age  went  to  live  in  its 
grandfather's  family,  and  during  a 
period  of  several  years  rendered 
slight  services  to  him,  and  the  grand- 
father executed,  at  a  time  prior  to 
that  at  which  some  of  the  services 
were  rendered,  his  note  to  the  child 
for  $1,000,  it  was  held  that  there  was 
a  sufficient  consideration  to  suppwt 
the  note. 
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on  and  completing  its  building,  and  after  the  buildings  were 
completed  and  in  pursuance  of  such  promise  gave  his  note  for  a 
certain  amount,  the  note  was  held  enforceable  on  the  theory  that 
it  related  back  to  the  original  consideration  of  the  promise." 
Where  the  plaintiff  had  given  to  the  defendant  a  binding  option 
for  the  purchase  by  the  latter  of  patent  rights  owned  by  the 
former,  the  giving  of  such  option  cannot  constitute  a  sufficient 
consideration  for  a  promise  thereafter  made  by  the  defendant  to 
share  with  the  plaintiff  any  profits  he  might  make  by  a  sale  of  the 
option.**  An  executed  consideration  for  a  promise  may  of  course 
constitute  a  sufficient  consideration  for  a  new  substituted  promise.** 
§  342.  Past  Services. —  If  past  beneficial  services  were  rendered 
on  the  request  of  the  promisor  or  under  circumstanees  from  which 
a  request  might  be  implied,  the  subsequent  promise  to  pay  there- 
for is  supported  by  a  sufficient  consideration  and  is  enforceable.^ 
And  the  view  has  been  taken  that  beneficial  services  rendered  the 
promisor,  without  any  previous  request,  but  without  the  intention 
on  the  part  of  the  promisee  that  they  should  be  gratuitous,  may 
support  a  subsequent  promise  to  pay  therefor.  Thus,  where  the 
plaintiff  was  employed  by  the  owner  of  a  building  to  make  re- 
pairs to  the  buUding,  and  by  mistake  made  repairs  to  the  adjoin- 
ing building  which  was  owned  by  th6  defendant,  it  has  been  held 
that  the  benefit  received  by  the  defendant  from  the  plaintiff's 
services  was  a  sufficient  consideration  for  his  promise  to  make 
compensation  therefoi:,  though  independent  of  such  promise  there 
was  no  legal  liability  on  him  to  pay  for  the  services.*    And  where 

97.  M.  E.  Church  First  Soc.  v.  2.  Drake  v.  Bell,  (Sup.  Sp.  T.  189»> 
Rathbun,  (Sup.  G.  T.  1877)  5  Wkly.  26  Misc.  237,  65  N.  Y.  S.  945,  al- 
Dig.  53.  flrmed  46  App.  Div.  275,  61  N.  Y.  S. 

98.  Randall    v.     Simmons,     (Sup.  ^57,  on  the  ground  that  the  plain- 

App.  T.  1912)   134  N.  Y.  S.  523.  *>*'*    repairs   consisted    of    the    fur- 

on  o  V  TIT-  ,t!        lonox       nishing  of   some  articles  which   the 

».RolK!rgev.Winne,  (Sup   1893        ^^^^f^   ^o„id   have   been    entitled 

N  ?"s   £'  ^'  *»  **''*  *^»y  "^  '''""'^«  *'"^  ^^'^^  ''"' 

.     .  £>.  ami.  leaving  of  such  articles  was  a  suffi- 

1.  Lhringston     v.     Rogers,      (Sup.  cient   consideration   for   the   promise 

1804)    1  Caines  683,  Col.  &  C.  Cas.  to  pay  for  the  repairs  as  a  whole. 

331;  Hicks  V.  Burhans,   (Sup.  1813)  The  promise  in   Frear*  v.   Harden- 

10  Johns.  243;  Hurst  v.  Cresson,  etc.,  bergh,  (Sup.  1810)  5  Johns.  272,  was 

Coal,  etc.,  Co.,   (Sup.   1895)    86  Hun  by  an  owner  of  land  to  pay  a  tres- 

189,  87  State  Rep.  55,  33  N.   Y.  S.  passer  in  possession  the  value  of  his 

313;  Parsons  v.  Robinson.  (Super.  Ct.  improvements  if  the  owner  prevailed 

1891 )    50   Super.   Ct.   546,   39   State  in  his  action  of  ejectment  then  pend- 

Rep.  37S,  16  N.  Y.  S.   138,  affirmed  ing.    The  plaintiff  had  entered  know- 

133  N.  Y.  537  mem.,  30  N.  E.  1148.  ing  that  he  hod  no  title,  and  it  waa 
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services  were  rendered  in  excess  of  the  original  employment,  a 
promise  to  pay  therefor  has  been  held  enforceable.' 

Past  services  rendered  the  promisor,  which  have  been  fully  com- 
pensated for  or  which  were  rendered  without  any  intention  or 
expectation  of  being  paid  for,  are  not  sufScient,  it  seems,  to  sup- 
port a  subsequent  promise  for  compensation  or  further  compen- 
sation.* And  the  broad  rule  is  laid  down  that  where  past  bene- 
ficial services  are  relied  on  as  a  basis  for  a  promise,  it  is  necessary 
to  allege  that  they  were  rendered  at  the  defendant's  request,  as  it 
is  not  reasonable  that  one  man  should  do  another  a  favor  and  then 


held  that  no  moral  obligation  for 
the  promise  could  arise  out  of  the 
wilful  trespass,  and  that  though  the 
landowner  was  benefited  hy  the  im- 
provements his  promise  to  malce  com- 
pensation therefor  was  not  supported 
by  a  sufficient  consideration. 

«.  Pec^le  V.  Flagg,  (1868)  17  N.  Y. 
684,  16  How.  Pr.  36. 

4.  Parsons  v.  Teller,  (1907)  188 
N.  Y.  318,  80  N.  E.  930,  reversing 
111  App.  Div.  637,  97  N.  Y.  S.  808; 
Blanshan  v.  Russell,  (Sup.  1898)  32 
App.  Div.  103,  52  N.  Y.  S.  963,  af- 
firmed 161  N.  Y.  629  mem.,  65  N.'  E. 
1093;  Deyo  V.  Thompson,  (Sup.  1900) 
63  App.  Div.  fl,  65  N.  Y.  S.  459;  Per- 
kins V.  Smith,  (Sup.  1903)  83  App. 
Div.  630,  81  N.  Y.  S.  955;  Strevell  v. 
Jones,  (Sup.  1905)  106  App.  Div. 
334,  94  N.  Y.  S.  627;  Cooper  v. 
Brooklyn  Trust  Co.,  (Sup.  1905)  109 
App.  Div.  211,  96  N.  Y.  S.  66;  Mur- 
phy v.  Murphy,  (Sup.  1907)  118  App. 
Div.  61,  102  N.  Y.  8.  1117;  Living- 
ston V.  Rogers,  (Sup.  1804)  1  Caines 
583,  Col.  &  C.  Cas.  331;  Bruyn  v. 
Russell,  (Sup.  G.  T.  1889)  52  Hun 
17,  22  State  Rep.  374,  4  N.  Y.  S. 
784;  In  re  Pinkerton,  (Surr.  Ct. 
1906)  49  Misc.  363,  99  N.  Y.  S.  492, 
5  Mills  245.  See  also  Calvert  v. 
Cary,  (Sup.  1900)  50  App.  Div.  619, 
63  N.  Y.  S.  547.  But  see  Velie  v. 
Titus,  (Sup.  1891)  60  Hun  405,  39 
State  Rep.  897,  15  N.  Y.  S.  467;  Root 
V.  Strang,  (Sup.  1894)  77  Hud  14,  59 
State  Rep.  258,  28  N.  Y.  S.  273;  In 
re   Simmons,    (Surr.    Ct.    1906)    48 


Misc.  484,  96  N.  Y.  S.  1103,  5  Mills 
148. 

In  Deyo  v.  Thompson,  (Sup.  1900) 
63  App.  Div.  9,  65  N.  Y.  S.  469,  it 
is  held  that  a  statement  by  a  man 
when  hiring  a  servant  that  he  could 
not  afford  to  pay  more  than  the 
agreed  wages,  but  that  it  would  all 
be  made  up  to  the  servant,  does  not 
impose  a  moral  obligation  to  pay 
any  additional  sum  which  will  up- 
hold a  note  given  the  servant  long 
afterweu'ds. 

But  in  Id  re  Simmons,  (Surr.  Ct. 
1905)  48  Misc.  484,  96  N.  Y.  S.  1103, 
6  Mills  148,  the  surrogate  held  that 
notes  for  $1,000  each,  given  by  a  dece- 
dent to  her  nephews,  payable  on  her 
death,  were,  valid  claims  against  her 
estate,  it  appearing  that  they  were 
given  in  payment  for  slight  services 
rendered  by  them  in  showing  her 
about  and  making  her  occasional 
visits  to  them  pleasant,  notwithstand- 
ing that  it  is  specifically  stated  that 
they  did  not  make  any  charge  for 
such  services  nor  expect  any  pay- 
ment therefor.  It  is  clear  from  the 
opinion  that  these  notes  were  upheld 
on  the  ground  of  the  past  services, 
for  it  is  specifically  stated  that  bad 
the  notes  been  given  solely  to  equal- 
ize the  distribution  of  the  maker's 
estate,  or  if  they  had  been  given 
solely  in  consideration  of  love  and 
affection,  or  to  make  a  gift  after  the 
decedent's  death,  or  bad  the  consid- 
eration been  wholly  meritorious,  they 
would  not  have  been  enforceable. 
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chaise  him  with  a  i^compense.'  At  the  Bame  time  it  is  held  that 
the  necessary  request  may  be  implied  from  the  beneficial  nature 
of  the  services  and  the  circumstances  of  the  transaction.'  Illus- 
trative of  past  gratiiitous  services  considered  insufficient  to  sup- 
port a  subsequent  promise  for  compensation  is  the  case  where  val- 
uable information  has  been  given  without  any  promise  on  the 
part  of  the  person  to  whom  the  infonnation  was  given  to  make 
compensation  therefor,'  as  where  information  was  given  to  eon- 
tractors  that  certain  work  was  to  be  done  and  a  recommendation 
that  they  were  proper  parties  to  do  the  work,  and  the  contractors 
thereafter  promised  to  pay  therefor.*  And  where  a  child  was  sup- 
ported by  an  uncle  as  a  member  of  his  family  under  circumstances 
from  which  no  promise  by  the  father  to  pay  for  its  support  could 
be  implied,  the  father's  subsequent  promise  to  pay  therefor  has 
been  held  unenforceable  for  want  of  a  sufficient  consideration.* 


5.  LivinggtOD  v.  Rogers,  (Sup. 
1804)  1  Caines  683,  Col.  &  C.  Cas. 
331.  See  also  Myers  V.  Dean,  (1892) 
132  N.  Y.  65,  43  State  Rep.  391,  30 
N.  E.  259;  Hevia  v.  Wheelock,  (Sup. 
1913)  155  App.  Div.  387,  140  N.  Y.  S. 
351;  Ehle  V.  Judson,  (Sup.  1840)  24 
Wend.  97;  Spear  v.  Downing,  (Sup. 
0.  T.  1861)  34  Barb.  622,  12  Abb. 
Pr.  437,  22  How.  Pr.  30;  Hurst  v. 
Cresson,  etc..  Coal,  etc.,  Co.,  (Sup. 
1895)  86  Hun  189,  67  State  Rep.  55, 
33  N.  Y.  S.  313. 

•.  Yarwood  v.  Trusts,  etc.,  Co., 
(Sup.  1904)  94  App.  Div.  47,  87 
N.  Y.  S.  947;  Livingston  v.  Rogers, 
(Sup.  1804)  1  Caines  583,  Col.  &  C. 
Caa.  331;  Hurst  v.  Cresson,  etc.. 
Coal,  etc.,  Co.,  (Sup.  1895)  86  Hun 
189,  67  State  Rep.  55,  33  N.  Y.  S. 
313.  See  also  Hicks  v.  Burhans, 
(Snp.  1813)   10  Johns.  243. 

The  subject  of  implied  contracts 
generally  is  discussed  later. 

In  Perkins  v.  Smith,  (Sup.  1903) 
83  App.  Div.  630,  81  N.  Y.  S.  955, 
it  appeared  that  a  real  estate  agent 
without  any  previous  employment  by 
the  landowner  received  an  offer  from 
a  third  person  to  purchase  the  land. 
He  communicated  to  the  landowner 

34 


that  he  had  such  an  offer  and  asked 
the  landowner  if  he  would  accept  it 
and  pay  to  him  a  certain  commission 
for  finding  the  purchaser,  which  the 
landowner  agreed  to  do,  but  after- 
wards decided  not  to  sell.  It  was 
held  that  as  any  services  which  may 
have  been  rendered  in  securing  the 
customer  were  done  voluntarily  and 
without  any  agreement  by  the  land- 
owner to  pay  therefor,  and  that  as 
the  agent  did  not  act  in  reliance  on 
the  promise,  the  promise  of  the  land- 
owner to  pay  the  commission  was 
without  consideration. 

7.  Fulton  V.  Varney,  (Sup.  1907) 
117  App.  Div.  572,  102  N.  Y.  S.  608; 
Winch  V.  Farmers'  Loan,  etc.,  Co., 
(Com.  PI.  G.  T.  1895)  11  Misc.  390, 
65  State  Rep.  426,  32  N.  Y.  S.  244; 
Edwards  v.  Tennis,  (Sup.  App.  T. 
1919)  105  Misc.  609,  173  N.  Y.  S. 
500,  reversing  on  other  grounds  190 
App.  Div.  478,  179  N.  Y.  S.  807;  Fine 
v.  Nehring,  (Sup.  App.  T.  1918)  172 
N.  Y.  S.  689. 

8.  Fulton  V.  Varney,  (Sup.  1«07) 
117  App.  Div.  572,  102  N.  Y.  S.  608. 

9.  Chilcott  V.  Trimble,  (Sup.  O.  T. 
1852)    13  Barb.  602. 
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If  the  services  were  rendered  under  circumstances  showing  that 
it  was  the  intention  of  both  parties  that  they  were  to  be  paid  for, 
though  no  compensation  was  fixed,  an  express  promise  to  pay  a 
certain  sum  therefor  is  enforceable,  as  there  was  an  existing  and 
original  obligation  to  pay  the  reasonable  value  of  such  services 
and  this  may  be  fixed  by  the  agreement  of  the  parties;  *"  but  where 
services  were  rendered  under  an  agreement  for  a  reasonable  com- 
pensation and  thereafter  the  parties  agreed  on  their  reasonable 
value,  a  subsequent  promise  by  the  employer  to  pay  an  additional 
amount  therefor  has  been  held  unenforceable  for  want  of  con- 
sideration." 

If  the  promisor  received  no  benefit  from  past  services  rendered 
without  his  request,  his  subsequent  promise  to  pay  therefor  is 
without  consideration."  Thus  if  services  are  rendered  an  adult 
child  or  a  father  without  the  request  of  the  father  or  child  of  the 
person  to  whom  they  are  rendered,  and  consequently  without  any 
obligation  on  his  part  to  pay  therefor,  his  subsequent  promise  to 
pay  is  not  enforceable  as  he  received  no  benefit  from  the  services 
rendered."  And  where  extra  work  is  done  by  a  subcontractor  and 
the  contractor  is  not  benefited  thereby,  the  latter 's  subsequent 
promise  to  pay  therefor  has  been  held  unenforceable." 

While  mere  gratitude  for  past  gratuitous  services  is  not  a  suf- 
ficient consideration  for  a  promise  to  pay  therefor,*'  the  fict  that 
gratitude  to  a  large  extent  may  have  influenced  the  promisor  in 
fixing  the  amount  he  promises  to  pay  for  services  not  gratuitously 
rendered  does  not  affect  the  binding  force  of  the  promise." 

§  343.  Ck>od8  Sold  and  Services  Bendered  Persons  under  Dis- 
ability.—  Though  there  may  be  no  obligation  on  the  part  of  a  per- 

10.  Worth  V.  Case,  (1870)  42  N.  Y.  13.  Herendeen   v.    De  Witt,    (Sup. 

362;    Cowee    v.    Cornell,    (1878)    75  1888)  4a  Hiin  53,  17  State  Rep.  298, 

N.   Y.   91;    Yarwood   v.   Trusts,  etc.,  1  N.  Y.  S.  467;  Drake  v.  Bell,  (Sup. 

Co.,  (Sup.  1904)  94  App.  Div.  47,  87  Sp.  T.   1899)    26  Misc.  237,  239,  55 

N.  Y.  S.  947;  In  re  Bradbury,  (Sup.  N.  Y.  S.  •945,  per  Gaynor,  J. 

1905)   105  App.  Div.  250,  93  N.  Y.  S.  14.  Majory  v.  Schubert,  (Sup.  1903) 

418;   Strevell  v.  Jones,    (Sup.   1905)  82  App.  Div.  633,  81  N.  Y.  S.  703. 

106  App.  Div.  334,  94  N.  Y.  S.  627.  16.  Yarvfood    v.    Trusts,   etc.,    Co.. 

ir.  Hill  V.  Granat,   (Sup.  App.  T.  (Sup.    1904)    94    App.    Div.    47,    87 

1912)   134  N.  Y.  S.  529.  N.  Y.  S.  947. 

12.  Perkins  v.  Smith,   (Sup.  1903)  16.  Yarwood    v.    Trusts,   etc.,    Co., 

83  App.  Div.  630,  81  N.  Y.  S.  955;  (Sup.    1904)    94    App.    Div.    47,    87 

Ehle  V  Judson,  (Sup  1840)  24  Wend.  N.  Y.   S.   947,  appeal   dismissed   182 

97:   Spear  v.   Downing,    (Sup.  G.   T.  N.  Y.  527,  74  N.  E.  1128. 
1861)  34  Barb.  522,  12  Abb.  Pr.  437, 
22  How.  Pr.  30. 
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son  iincler  disability,  such  as  an  infant  or  a  married  woman  at 
common  law,  to  pay  for  services  rendered  or  articles  delivered  on 
request,  a  promise  to  pay  made  after  the  disability  is  removed  is, 
according  to  the  better  view,  supported  by  the  original  benefits 
received."  "  If  there  be,"  says  Cullen,  C.  J.,  "  an  equitable  obli- 
gation which  would  also  be  a  legal  one  were  it  not  for  the  legal 
disability  of  the  party,  such  as  infancy  or  coverture,  then  the  obli- 
gation, which  is  not  merely  moral,  but  also  equitable,  is  sufficient 
consideration  to  support  a  new  promise  after  the  disability  of  the 
promisor  has  ceased.""  And  in  an  earlier  case  where  a  recovery 
was  allowed  on  the  promise  of  a  woman,  made  after  discoverture, 
to  pay  for  goods  sold  her  during  coverture  and  for  which  the  hus- 
band was  in  no  way  liable,  Balcom,  J.,  said:  "  The  goods  were 
sold  and  delivered  by  the  vendors  with  the  expectation  on  their 
part  that  they  would  receive  pay  for  the  same,  and  upon  the  defend- 
ant's  express  promise  that  she  would  pay  for  them,  and  under 
such  circumstances  that  the  vendors  had  no  claim  therefor  against 
her  husband.  The  goods  were  valuable,  and  the  defendant  per- 
sonally received  the  benefit  of  them;  and  the  price  she  agreed  to 
pay  therefor  is  a  debt  which,  '  in  equity  and  conscience,*  she 
ought  to  pay.  In  other  words,  she  ought  in  common  honesty  to 
pay  for  the  goods.  Her  promise  so  to  do  was  made  for  value  ac- 
tually received  by  her  personally ;  and  it  was  to  discharge  a  moral 
obligation,  founded  upon  an  antecedent  valuable  consideration, 
created  for  her  own  personal  benefit,  and  at  her  special  instance 
and  request ;  and  I  am  of  the  opinion  the  law  makes  such  promise 
obligatory  upon  her.  It  seems  to  me  that  the  defendant's  moral 
obligation  to  pay  this  debt  is  so  interwoven  with  equities  as  to  fur- 
nish a  good  consideration  both  upon  principle  and  authority  for 
her  promise  to  pay  it.  I  will  add  that  the  fact  is  controlling  with 
me,  that  the  defendant  personally  received  a  valuable  considera- 
tion for  the  money  she  has  promised  to  pay,  and  this  distinguishes 
the  case  from  some  that  seem  to  weigh  against  the  conclusion  that 
the  defendant's  promise  is  valid."" 

17.  Goulding   v.   Davidson,    (1803)  (Sup.  Sp.  T.  I&»9)  26  Misc.  237,  239, 

26  N.  Y.  604,  25  How.  Pr.  483;  Gay  55  N.  Y.  S.  845,  per  Gaynor,  J. 

T.  Ballou,  (Sup.  1830)  4  Wend.  403;  18.  Parsons  v.  Teller,    (1907)    188 

Ehle  V.  Judson,  (Sup.  1840)  24  Wend.  K.  Y.  318,  324,  80  N.  E.  930. 

97;  Wilson  v.  Burr,  (Sup.  1841)   25  19.  Goulding  v.  Davidson,    (1863) 

Wend.   386;    Halsey   v.   Reid,    (Sup.  26  N.  Y.  604,  611,  25  How.  Pr.  483, 

1875)    4    Hun    777;    Drake  v.    Bell,  reversing  28  Barb.  438.    In  this  case. 
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§  344.  BeleMed  or  Discharged  daim  OeneraUy. —  If  a  claim 
is  discharged  by  the  creditor  by  his  own  act,  though  for  less  than 
may  have  been  in  fact  owing,  there  is,  according  to  the  view 
taken  in  our  state,  no  obligation  whatsoever  on  the  part  of  the 
discharged  debtor  to  pay  any  balance  of  the  debt,  and  the  prior 
indebtedness  is  not  sufiScient  to  support  his  subsequent  promise 
to  pay.**  This  is  held  true  where  a  debt  had  been  discharged  by  an 
accord  and  satisfaction,  though  for  less  than  may  have  been 
owing,"  or  by  a  release.**  Similarly  where  a  grantor  claimed  that 
his  grant  of  a  life  estate  to  the  grantee  was  procured  by  fraud, 
and  in  compromise  of  his  suit  to  have  the  conveyance  set  aside 
the  grantee  executed  a  release  of  his  estate,  it  was  held  that  as 
there  was  no  liability  whatsoever  on  the  grantor  to  give  any  addi- 
tional compensation  for  the  release,  his  subsequent  promise  to  do 


however,  there  was  the  additional 
element  ot  fraud  in  the  original  pur- 
chase arising  from  the  married  wo- 
man's holding  herself  out  as  unmar- 
ried. 

In  the  earlier  case  of  Watkins  v. 
Halstead,  (Super.  Ct.  1849)  4  Super. 
Ct.  311,  the  view  was  taken  that  as 
the  original  promise  of  the  married 
woman  to  pay  for  the  goods  was 
void  her  promise  after  discoverture 
was  unenforceable,  as  there  was  no 
precedent  liability  connected  with  her 
moral  obligation  to  pay.  This  case 
may  be  distinguished,  however,  in 
one  element  from  the  Goulding  case 
in  that  it  may  have  been  that  though 
the  wife  at  the  time  of  the  purchase 
was  living  separate  and  apart  from 
her  husband,  still  the  goods  furnished 
may  have  been  necessaries,  and  her 
husband  could  in  the  first  instance 
have  been  held  liable  for  their  reason- 
able value,  though  as  a  fact  the  hus- 
band when  sued  successfully  de- 
fended. 

Under  the  present  statutes  remov- 
ing the  contractual  disabilities  of 
married  women  this  question  will  not 
arise. 

90.  Straus  v.  Cunningham,  (Sup. 
1913)  li)9  App.  Div.  718,  144  N.  Y.  S. 
1014;  Stafford  v.  Baron,  (Sup.  1841) 
1  Hill  532,  2  Hill  352,  25  Wend.  384; 
Zoebisch  v.  Von  Minden,  (Sup.  1888) 


47  Hun  213,  13  State  Rep.  349,  re- 
versed on  other  grounds  120  N.  Y. 
406,  31  State  Rep.  499,  24  N.  E.  795. 
See  also  Crane  v.  Hunter,  (1863)  28 
N.  Y.  389,  394. 

This  is  not  analogous  to  the  case 
ot  a  promise  by  a  debtor  to  pay  a 
debt  which  has  been  discharged  in 
bankruptcy  or  insolvency  proceed- 
ings, the  discharge  in  the  latter  cases 
being  by  act  of  the  law  and  not  an 
act  of  the  party.  As  to  this  see 
infra,  section  346. 

tl.  Stafford  v.  Bacon,  (Sup.  1&41 ) 
I  Hill  532,  2  Hill  352,  25  Wend.  384. 
See  also  Piatt  v.  Walrath,  (Sup. 
1843)  Hill  &.  D.  Supp.  59,  61. 

28.  Zoebi?ch  v.  Von  Minden,  (Sup. 
Ct.  G.  T.  1886)  23  Wkly.  Dig.  387, 
holding  that  a  mortgage  by  a  wife 
given  to  secure  a  debt  of.  her  hus- 
band's which  had  been  discharged  by 
a  release  was  without  consideration. 

In  Stearns  v.  Tappin,  (Super.  Ct. 
1856)  12  Super.  Ct.  294,  the  court 
assumes  for  the  purpose  of  argument 
only  that  a  new  promise  to  pay  a 
debt  discharged  by  a  release  is  sup- 
ported by  a  sufficient  consideration, 
and  assuming  such  to  be  the  fact 
holds  that  the  plaintiff  cannot  re- 
cover thereon  because  the  transfer  to 
him  of  the  note  evidencing  the  origi- 
nal debt  did  not  carry  the  cause  of 
action  arising  out  of  the  newpr(nnise. 
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SO  was  not  supported  by  a  sofficient  consideration.**  In  case  of  a 
limited  guaranty,  sach  as  a  guaranty  on  the  transfer  of  a  note, 
without  indorsement,  that  the  note  is  collectable,  the  view  has  been 
taken  that  after  the  guarantor  has  been  discharged  by  the  laches 
of  the  other  party  there  is  not  such  a  moral  obligation  on  the 
guarantor  to  pay  as  will  support  his  promise  to  do  so.**  If  there 
is  a  bona  fide  dispute  or  controversy  as  to  whether  the  discharge 
was  in  fact  sufiScient  to  extinguish  the  prior  indebtedness,  either 
on  account  of  fraud  on  the  part  of  the  debtor  or  otherwise,  the 
compromise  and  settlement  of  this  dispute  may  constitute  a  suffi- 
cient consideration  for  the  debtor's  promise  to  pay  in  respect  to 
the  prior  indebtedness.*' 

§  345. daim  Discharged  by  Gompodtion  with  Creditors. 

—  Though  the  cases  are  not  in  entire  accord,  the  better  view  seems 
to  be  that  ordinarily  where  a  debt  is  discharged  by  a  composition 
with  creditors,  no  moral  obligation  to  pay  the  unpaid  part  of  the 
claim  remains  which  will  support  a  subsequent  promise  to  pay  it.** 
In  this  regard  a  distinction  is  made  between  an  involuntary  pro- 
ceeding in  insolvency  or  bankruptcy  and  a  voluntary  discharge. 
"  The  reason  of  the  distinction,"  says  Van  Brunt,  P.  J.,  "  seems 
to  be  obvious.  In  the  former  case  the  proceeding  is  for  the  pur- 
pose of  devolving  the  whole  of  the  debtor's  property  at  once,  as 
far  as  it  will  go  to  the  payment  of  his  debts,  and  that  thereby  he 
may  be  discharged  from  all  further  liability.  The  creditor,  against 
his  wiU,  is  prevented  from  keeping  alive  his  claim  against  his 
debtor.  In  the  case  of  a  composition  deed,  it  is  by  the  voluntary 
act  of  the  creditor  that  he  releases  the  debtor,  and  he  acts  under 

S3.  Pendkton  v.  Pendleton,    (Sup.  State   Rep.    349,   rev«r8ed    on   other 

1873)   1  Thomp.  &.  C.  05.  grounds  120  N.  Y.  406,  31  State  Rep. 

24.  Vanderveer    v.    Wright,    (Sup.  400,  24  N.  E.  705;   Slade  v.  Wilson, 

1849)   S  Barb.  547.  (Sup.  G.  T.  1876)  2  Wkly.  Dig.  148. 

S5.  Crans    v.    Hunter,    (1863)    28  See  also  Robinson  v.  Striker,    (Sup. 

N.  Y.  389,  393;  Zoebisch  v.  Von  Min-  1888)  47  Hun  646,  549,  15  State  Rep. 

den,  (ISOp)   120  N.  Y.  406,  31  State  42,  affirmed  113  N.  Y.  635  mem.,  20 

Rep.  499,*  24  N.  E.  795.     As  to  the  N.   E.   878;    Coon   v.    Stoker,    (Sup. 

settlement  of  a  controversy  as  a  con-  O.  T.  1886)   2  State  Rep.  626.     But 

sideration,  see  supra,  section  285  et  see  StaiTord  t.   Bacon,    (Sup.   1841) 

aeq.  1  Hill  532,  2  Hill  352,  25  Wend.  384; 

».  Taylor     v.     Hotchkiss,      (Sup.  Howell  v.   Wright,    (Sup.    1886)    41 

1903)    81    App.    Div.    470,    475,    80  jHun  167,  4  State  Rep.  148,  affirmed 

K.  Y.  8.    1042;    Straus  v.  Cunning-  122  N.  Y.  667  mem.,  25  N.  E.  912,  34 

liam,  (Sup.  1013)  159  App.  Div.  718,  State   Rep.   212,   3   Silv.   App.    142; 

144  N.  Y.  S.  1014;  Zoebisch  v.  Von  Ainsworth    v.    Powell,    (Sup.    G.    T. 

Minden,  (Sup.  1888)  47  Hun  213,  13  1879)  8  Wkly.  Dig.  333. 
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no  compelling  force  to  do  that  which  he  is  unwilling  to  do. "  "  In 
case  of  a  composition  with  creditors  the  parties  may  expressly  pro- 
vide for  the  survival  of  a  moral  obligation  similar  to  that  which 
remains  in  case  of  the  involuntary  discharge  of  a  debtor,  which 
will  support  a  subsequent  promise  by  the  debtor  to  pay  the  dis- 
charged debt,  where  it  does  not  result  in  a  preference  or  fraud  on 
other  creditors.*  "  The  rule  is,  we  think,"  says  Scott,  J.,  in  this 
connection,  "  satisfied  by  holding  that,  unless  specially  reserved, 
no  moral  obligation  to  pay  the  debts  survives  a  voluntary  com- 
position and  release,  but  that  where  at  the  time  of  the  release  the 
debtor  expressly  recognizes  and  reserves  a  moral  obligation  to 
pay  notwithstanding  the  release,  that  express  reservation  keeps 
alive  the  obligation  after  release  to  the  extent  that  it  will  furnish 
a  sufficient  consideration  for  a  subsequent  and  qviite  distinct 
promise  to  pay.  It  is  entirely  optional  with  a  debtor,  under  such 
circumstances,  whether  or  not  he  will  reserve  a  moral  obligation, 
and  if  he  elects  to  do  so  we  can  see  no  rule  of  law  which  is  violated 
by  holding  that  that  reservation  will  support  a  subsequent  promise 
to  pay. ' '  ^  Thus  where  it  appeared  that  a  firm  of  stockbrokers  in 
embarrassed  circumstances  requested  its  creditors  to  accept  secu- 
rities at  a  certain  value,  which  was  in  excess  of  their  market  value, 
and  to  execute  releases  of  their  claims,  stating  that  they  would 
offer  their  "  moral  obligation  "  to  take  back  the  securities  at  the 
price  fixed,  and  the  creditors  accepted  the  plan  of  settlement  and 
executed  releases  of  their  claims,  it  was  held  that  though  this  did 
not  impose  on  the  firm  any  legal  obligation  to  take  back  the  secu- 
rities at  the  price  fixed,  yet  there  was  a  moral  obligation  to  do  so 
which  survived  the  releases  and  which  was  sufficient  to  support 
the  firm's  subsequent  promise  to  retake  the  securities  at  the  valua- 
tion fixed.*"  It  is  also  held  that  the  general  rule  does  not  apply 
where  the  composition  is  effected  under  the  provision  of  the  bank- 
ruptcy statute  after  the  debtor  has  been  adjudged  a  bankrupt,  as 

07.  Zoebisch  v.  Von  Minden,  (Sup.  29.  Straus  v.   Cunningham,    (Sup. 

1888)    47    Hun    213,    216,    13    State  1913)    150  App.   Div.   718,   721,    144 

Rep.  349.  N.  Y.  S.  1014. 

28.  Taylor     v.     Hotchkiss,      (Sup.  30.  Taylor     v.     Hotchkias,      (Sop. 

1903)  81  App.  Div.  470,  80  N.  Y.  S.  1903)  81  App.  Div.  470,  80  N.  Y.  S. 

1042,  affirmed   179  N.  Y.  546  mem.,  1042,  affirmed   179  N.  Y.  64ft  mem., 

71   N.  E.   1140;    Straus  v.   Cunning-  71  N.  E.  1140. 
ham,  (Sup.  1913)  159  App.  Div.  718, 
144  N.  Y.  S.  1014. 
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such  a  discharge  is  to  be  deemed  involuntary  and  iii  the  nature  of 
a  discharge  in  bankruptcy  rather  than  a  voluntary  composition." 
§  346. Debt  Barred  by  Statute  of  Limitatioiui  or  Dis- 
charge in  Inaolyency  or  Bankruptcy. —  The  fact  that  the  enforce- 
ment of  a  debt  has  become  barred  or  discharged  by  act  of  law  as 
distinguished  from  an  act  of  the  parties  does  not  necessarily  re- 
lease the  debtor  from  all  moral  or  equitable  obligation  to  pay  the 
same,  and  it  may  furnish  the  consideration  for  a  subsequent  prom- 
ise of  the  debtor  to  pay  it.  Thus  it  has  been  held  from  an  early 
date  that  a  prior  legal  obligation  or  liability,  though  barred  by  the 
statute  of  limitations  or  a  discharge  in  bankruptcy  or  the  state 
insolvency  laws,  is  sufficient  to  support  a  new  promise  to  pay." 
And  a  claim  barred  by  a  discharge  in  bankruptcy  will  sustain  a 
judgment  confessed  thereon.'*  "  The  rule  of  law  is  well-nigh  uni- 
versal," says  Collin,  J.,  in  a  recent  case,  "  that  such  a  promise  has 
an  obligating  and  validating  consideration  in  the  moral  obligation 
of  the  debtor  to  pay.  The  debt  is  not  paid  by  the  discharge  in 
bankruptcy.  It  is  due  in  conscience,  although  discharged  in  law, 
and  this  moral  obligation,  uniting  with  the  subsequent  promise  to 
pay,  cresites  a  right  of  action."*^     In  case  of  a  debt  discharged 


SI.  Herrington  t.  Davitt,  (1&17) 
220  N.  Y.  162,  115  N.  E.  476,  afBrm- 
ing  163  App.  Div.  942  mem.,  149 
K.  Y.  S.  1087,  which  affirmed  145 
K.  Y.  S.  452.  In  this  caae  Collin,  J. 
(p.  168),  in  response  to  the  propo- 
sition that  the  case  was  governed  by 
the  general  rule  applicable  to  a  vol- 
antary  composition,  quotes  with  ap- 
proval the  following  statement  of  the 
Wisconsin  court:  "This  claim  is 
baned  upon  the  ground  that  a  dis- 
charge in  bankruptcy  in  a  composi- 
tion is  not  a  discharge  by  operation 
of  law,  but  is  one  effected  by  the 
voluntary  assent  of  the  creditors. 
The  adjudications  are  to  the  effect 
that  a  debt  which  has  been  extin- 
guished by  a  voluntary  agreement  of 
tiie  debtor  and  creditor  will  not  sup- 
port a  new  promise,  and  that  one 
discharged  by  operation  of  law  will 
snpport  one.  The  proceeding  result- 
ing in  the  discharge  of  a  debtor  from 
liability,  based  on  a  composition  after 
bankruptcy  proceedings  are  insti- 
toted,  is  not  in   its  nature   such  a 


voluntary  act  of  the  creditor  as  is 
cMisidered  in  law  as  being  a  volun- 
tary assent  of  the  creditor  to  the 
satisfaction  of  the  debt." 

32.  Dusenbury  v.  Hoyt,  (1873)  63 
N.  Y.  521;  Dewey  v.  Moyer,  (1878) 
72  N.  Y.  70,  affirming  9  Hun  473; 
Herrington  v.  Davitt,  (1917)  220 
N.  Y.  162,  115  N.  E.  476,  affirming 
165  App.  Div.  942  mem.,  149  N.  Y.  8. 
1087,  which  afttrmed  145  N.  Y.  8. 
452;  Scouton  v.  Eislord,  (Sup.  1810) 
7  Johns.  36;  Dajiforth  v.  Culver, 
(Sup.  1814)  11  Johns.  146;  Shippey 
V.  Henderson,  (Sup.  1817)  14  Johns. 
178;  Doty  V.  Wilson,  (Sup.  1811)  14 
Johns.  378;  Erwin  v.  Saunders,  (Sup. 
1823)  1  Cow.  249;  McNair  v.  Gilbert, 
(Sup.  1829)  3  Wend.  344;  Drake  t. 
Bell,  (Sup.  Sp.  T.  1899)  26  Misc. 
237,  239,  55  N.  Y.  8.  945;  Conover  v. 
Brush,  (Chan.  Ct  1843)  2  N.  Y. 
Leg.  Obs.  289. 

38.  Dewey  v.  Moyer,  (1878)  72 
N.  Y.  70,  affirming  9  Hun  473. 

94.  Herrington  v.  Davitt,  (1917) 
220  N.  Y.  162,  167,  116  N.  E.  476. 
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under  the  insolvency  laws,  it  was  held  in  an  early  case  that  it  was 
immaterial  that  the  creditor  to  whom  the  promise  was  made  was  a 
petitioning  creditor  and  the  assignee  of  the  debtor  in  the  insol- 
vency proceedings.**  In  case  of  a  debt  barred  by  a  discharge  in 
insolvency  or  bankmptcy  proceedings,  the  question  whether  the 
new  promise  is  the  real  cause  of  action  and  the  discharged  debt 
the  consideration  which  supports  it,  or  whether  the  new  promise 
operates  as  a  waiver  by  the  bankrupt  of  the  defense  which  the 
discharge  gives  him  against  the  original  demand,  has  occasioned 
much  diversity  of  judicial  opinion.  The  former  view  is  taken  by 
the  courts  in  our  state  and  is  probably  the  one  supported  by  the 
best  authorities." 

§  347.  - —  Sufficiency  of  Promise  to  Pay  Barred  Debt. — 
Though  it  may  not  be  necessary  that  the  new  promise  to  pay  a 
debt  discharged  in  bankruptcy  or  insolvency  proceedings  be  ex- 
pressed in  so  many  words,  it  will  not  be  implied  from  an  acknowl- 
edgment of  the  debt  unless  such  acknowledgment  contains  words 
from  which  a  promise  to  pay  is  necessarily  implied;"  nor  is  it 
sufficient  that  the  debtor  acknowledges  that  a  moral  obligation 
exists  on  his  part  to  pay  the  discharged  debt,**  So  a  part  payment 
on  the  discharged  debt  is  insufficient  to  revive  the  debt.**  This  is 
the  rule  that  was  adopted  by  the  federal  Supreme  Court  in  an 


3«.  McNair  t.  Oilbert,  (Sup.  1829) 

3  Wend.  344. 

86.  Herrington  v.  Davitt,  (1917) 
220  N.  Y.  182,  115  N.  E.  476; 
Scheper  v.  Briggs,  (Sup.  189S)  28 
App.  Div.  115,  117,  50  N.  Y.  S.  869; 
Depuy  V.  Swart,  (Sup.  1829)  3  Wend. 
135,  139;  Moore  v.  Viele,  (Sup.  1830) 

4  Wend.  420;  Stearns  v.  Toppin, 
(Super.  Ct.  1866)  12  Super.  Ct.  294. 
See  also  Dusenbury  v.  Hoyt,  (1873) 
53  N.  Y.  621,  524;  Dewey  v.  Mover, 
(1878)  72  N.  Y.  70,  75;  Taylor  v. 
Hotchkise,  (Sup.  1903)  81  App.  Div. 
470,  474,  80  N.  Y.  S.  142,  affirmed 
179  N.  Y.  546  mem.,  71  N.  E.  1140. 

87.  Lawrence  v.  Harrington,  (1890) 
122  N.  Y.  408,  33  Statff  Rep.  717,  25 
N.  E.  406;  Scheper  v.  Briggs,  (Sup. 
1898)  28  App.  Div.  115,  50  N.  Y.  S. 
869;  Kiernan  v.  Fox,  (Sup.  1899)  43 
App.  Div.  68,  59  N.  Y.  S.  330;  Man- 
dell  V.  Le\7,  (Sup.  App.  T.  1905) 
47  Misc.  147,  93  N.  Y.  S.  546. 


88.  Mandell  v.  Levy,  (Sup.  App. 
T.  1905)  47  Misc.  147,  93  N.  Y.  S. 
645. 

30.  L«wrence  v.  Harrington,  (1890) 
122  K.  Y.  408,  33  SUte  Rep.  717,  26 
U.  E.  406;  Wheeler  v.  Simmons,  (Sup. 
1891)  60  Hud  404,  39  State  Rep. 
797,  15  N.  Y.  S.  462;  Meyer  v.  Bar- 
tels,  (Sup.  App.  T.  1907)  56  Misc. 
621,  107  N.  Y.  S.  778. 

In  Lawrence  V.  Harrington,  (1890) 
122  N.  Y.  40»,  414,  33  State  Rep. 
717,  25  N.  E.  406,  Brown,  J.,  says: 
"A  different  I'ule  prevails  in  case  of 
a  debt  discharged  in  bankruptcy  from 
that  applied  to  the  defense  of  the 
statute  of  limitations.  In  the  latter 
case  payment  of  a  part  of  the  debt 
is  regarded  as  an  acknowledgment 
of  the  existence  of  the  debt,  and  the 
law  implies  a  promise  to  pay  the 
residue.  But  in  the  case  of  a  debt 
discharged  in  bankruptcy  a  promise 
cannot  be  inferred,  but  must  be  ex- 
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early  case  in  which  it  was  announced  that  nothing  is  sufficient  to 
revive  the  discharged  debt  unless  it  contains  an  expression  by  the 
debtor  of  a  clear  intention  to  bind  himself  to  the  payment  of  the 
debt,  and  in  which  it  was  held  that  a  letter  written  by  the  debtor 
to  the  creditor,  stating,  "  Be  satisfied;  I  intend  to  do  right;  all 
will  be  right  between  my  just  creditors  and  myself,"  was  insuf- 
ficient as  a  promise  to  pay  the  discharged  debt/"  Thus,  a  letter 
written  by  a  debtor  who  has  been  discharged  in  bankruptcy,  stat- 
ing that  it  is  his  duty  to  devote  the  profits  of  his  business  to  the 
dischai^e  of  his  debts,  and  that  he  proposes  to  pay  the  debt  in 
question  before  paying  other  debts,  but  from  which  it  is  evident 
that  this  intention  is  to  be  carried  out  only  in  case  his  affairs 
should  continue  so  prosperous  that  he  would  be  easily  able  to  do 
80,  and  that  the  debtor  does  not  intend  to  bind  himself  by  any 
promise  which  will  interfere  with  the  business  in  which  he  is 
engaged  or  with  the  use  of  his  money  as  he  might  see  fit  to  use 
it  after  the  letter  was  written, —  does  not  constitute  a  promise  to 
pay  which  will  revive  the  debt.*^  The  same  view  has  been  taken 
as  to  a  statement  by  the  debtor  in  a  letter  which,  after  expressing 
his  inability  to  pay  the  discharged  debt,  continued  as  follows: 
"  I  will  say  to  you  that  when  I  am  in  a  position  to  pay  there  is 
no  one  I  would  more  cheerfully  pay.  I  have  a  number  of  interests 
in  real  estate  and  hope  to  realize  on  some  of  them  soon,  and  when 
I  do  I  will  not  forget  the  deceased  friend's  family.    Please  excuse 


press,  and  so  all  the  cases  a^ee  that 
partial  payments  will  not  revive  the 
debt." 

40.  AUen  v.  Ferguson,  (1873)  18 
WaU.  1,  21  U.  8.  (L.  ed.)  854.  In 
Uiis  case  Mr.  Justice  Hunt  said: 
"All  the  authorities  agree  in  this, 
that  the  promise  by  which  a  dis- 
charged debt  is  revived  must  be  clear, 
distinct,  and  unequivocal.  It  may  be 
an  absolute  or  a  cMiditional  promise, 
but  in  either  case  it  must  be  un- 
equivocal, and  the  occurrence  of  the 
condition  must  be  averred  if  the 
promise  be  conditional.  The  rule  is 
different  in  regard  to  the  defense  of 
the  statute  of  limitations  against  a 
debt  barred  by  the  lapse  of  time.  In 
that  case,  acts  or  declarations  recog- 
nixing  the  present  existence  of  the 
debt  have  often  been  held  to  take  a 


case  out  of  the  statute.  Not  so  in 
the  class  of  cases  we  are  considering. 
Nothing  is  sufficient  to  revive  a  dis- 
charged debt  unless  the  jury  are  au- 
thorized by  it  to  say  that  there  is 
the  expression  by  the  debtor  of  a 
clear  intention  to  bind  himself  to  the 
payment  of  the  debt.  Thus,  partial 
payments  do  not  operate  as  a  new 
promise  to  pay  the  residue  of  the 
debt.  The  payment  of  interest  will 
not  revive  the  liability  to  pay  the 
principal,  nor  is  the  expression  of  an 
intention  to  pay  the  debt  sufficient. 
The  question  must  be  left  to  the  jury 
with  instructions  that  a  promise 
must  be  found  by  them  before  the 
debtor  is  bound." 

41.  Scheper  t.   Briggs,    (1898)    28 
App.  Div.  115,  50  N.  Y.  8.  869. 
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me  for  not  answering  your  letter  before,  this.  I  will  call  and 
explain  my  position  more  fully  in  person."**  While  the  promise 
to  pay  need  not  be  absolute  but  may  be  conditional,  still,  if  condi- 
tional, it  can  only  be  enforced  in  accordance  with  its  terms  and 
not  as  an  absolute  promise.*'  Laws  of  1882,  ch.  324,  which  is 
brought  into  section  31  of  the  Personal  Property  Law  (40 
McEinney's  Cons.  Laws,  p.  54),  requires  a  promise  to  pay  a  debt 
which  has  been  discharged  in  bankruptcy  to  be  in  writing,  and  of 
course  there  must  be  a  compliance  with  such  provision  to  render 
the  promise  enforceable.** 

§  348. Pleading;  Declaring'  on  Discharged  Debt. —  Irre- 
spective of  the  question  whether  or  not  the  new  promise  to  pay 
a  debt  discharged  under  the  insolvency  or  bankruptcy  laws  is  the 
cause  of  action,  it  is  held  in  our  state  that  for  the  purpose  of  the 
remedy  the  creditor  may  declare  on  the  original  debt,  and  set  up 
the  new  promise  to  defeat  the  discharge  when  pleaded  in  defense. 
This  rule  was  first  announced  as  regards  a  debt  barred  by  a  dis- 
charge under  our  insolvency  laws,**  and  was  later  applied  by  the 
Court  of  Appeals  in  an  action  on  a  debt  discharged  in  bankruptcy 
for  the  reason  that  it  had  become  a  well  settled  and  long  estab- 
lished rule  of  pleading,*'  and  in  a  late  case  where  the  claim  was 
discharged  by  a  composition  with  creditors  eflfected  in  pursuance 
of  the  bankruptcy  statute  after  the  debtor  had  been  adjudged  a 
bankrupt.*'  It  is  immaterial  that  under  the  Code  practice,  no  repli- 


ed. Kiernan  v.  Fox,  (Sup.  18»9)  43 
App.  Div.  58,  59  N.  Y.  S.  330. 

^.  Lawrence  v.  Harring^n,  (1890) 
122  N.  Y.  408,  33  State  Rep.  717,  25 
N.  E.  406,  wherein  it  was  held  that 
a  promise  to  do  certain  work  for  the 
creditor  and  apply  it  in  payment  of 
the  discharged  debt  could  not  be  con- 
strued as  a  promise  to  pay  in  any 
other  way  than  that  g<tipulated  in  the 
promise;  and  that  expressions  con- 
tained in  the  debtors'  letters  to  the 
effect  that  "  we  do  not-  calculate  you 
will  suffer  any  loss  by  us,"  "  we  will 
do  the  best  we  can  and  all  that  is  in 
our  power  to  save  you  harmless," 
were  not  indicative  of  an  intention 
to  pay  at  all  events. 

44."Bair  v.  Hilbert,  (Sup.  1903) 
84  App.  Div.  621,  82  N.  Y.  8.  1010, 
explaining   decision   in   prior   appeal 


67  App.  Div.  621,  73  N.  Y.  S.  1129; 
Meyer  t.  Bartels,  (Sup.  App.  T.  1907) 
56  Misc.  621,  107  N.  Y.  S.  778. 

45.  Shippey  v.  Henderson,  (Sup. 
1817)  14  Johns.  178.  But  see  Stearns 
v.  Tappin,  (Super.  Ct.  1856)  12 
Super.  Ct.  294,  303   (dictum). 

4!$.  Dusenbury  v.  Hoyt,  (1873)  53 
N.  Y.  521,  reversing  14  Abb.  Pr.  N.  S. 
132,  36  Super.  Ct.  94.  See  also 
Scheper  v.  Briggs,  (Sup.  1808)  28 
App.  Div.  115,  117,  50  N.  Y.  S.  869; 
Gruenberg  v.  Treanor,  (Sup.  App.  T, 
1903)  40  Misc.  232,  81  N.  Y.  S.  676. 

47.  Herrington  v.  Davitt,  (1917) 
220  N.  Y.  162,  115  N.  E.  476,  a£Brm- 
ing  165  App.  Div.  942  mem.,  149 
N.  Y.  S.  1087,  which  affirmed  145  N. 
Y.  S.  452.  "The  action,"  says  Col- 
lin, J.,  in  this  case  "  might,  had  the 
plaintiff  so  elected,  have  been  brought 
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eation  being  now  required,  the  pleading  will  not  disclose  the  new 
promise,  as  this  objection  is  eqiially  applicable  where  a  new  promise 
is  relied  on  to  avoid  the  defense  of  infancy  or  the  statute  of  limi- 
tations, and  in  this  case  the  plaintiff  may  now,  as  before  the  Code, 
declare  on  the  original  demand.** 

§  349. Promise    Made    to    Creditor;     Awrignment    of 

Original  Note. —  In  case  of  a  debt  barred  by  the  statute  of  limi- 
tations the  new  promise  removing  the  bar  of  the  statute,  though 
made  to  the  original  creditor,  inures  to  the  benefit  of  an  assignee 
of  the  debt,  as  the  new  promise  merely  revives  the  debt,  and  when 
the  evidence  of  the  debt  is  a  negotiable  note  which  is  subsequently 
transferred,  the  promise,  though  made  to  the  payee,  inures  to 
the  benefit  of  the  holder,  and  may  be  proved  by  him  in  an  action 
in  which  no  other  cause  of  action  is  stated  in  the  complaint  than 
the  note  itself.**  It  is  otherwise,  however,  where  the  new  promise 
is  one  to  pay  a  debt  barred  under  the  bankruptcy  or  insolvency 
laws;  and  where  the  original  debt  was  evidenced  by  a  negotiable 
note  such  a  promise  will  not  inure  to  the  benefit  of  a  transferee  of 
the  note,  as  such  transfer  does  not  carry  the  new  cause  of  action 
arising  out  of  the  new  promise,  though  the  old  indebtedness 
evidenced  by  the  note  was  the  consideration  for  the  new  promise.** 
In  this  connection,  Oakley,  C.  J.,  after  referring  to  the  effect  of  a 
new  promise  removing  the  bar  of  the  statute  of  limitations,  says : 
"  When  the  promise  of  the  debtor  is  to  pay  a  debt  that  has  been 
extinguished  —  a  debt  from  which  he  has  been  wholly  discharged 

upon  the  new  promise.  It  would  be  original  demand  is,  however,  sane- 
more  accurate  and  consistent  with  tioned  hy  usage.  The  discharge  in 
the  provisions  of  section  481  of  the  bankruptcy  is,  under  such  practice. 
Code  of  Civil  Procedure,  and  the  regarded  as  a  discharge  of  the  debt 
other  sections  regulating  the  plead-  sub  modo  only,  and  the  new  promise 
ings  in  an  action,  to  allege  the  new  as  a  waiver  of  the  bar  to  the  recov- 
promise  as  the  real  foundation  of  the  ery  of  the  debt  created  by  the  die- 
action.  The  note  was  a  debt  prov-  charge.  The  new  promise  with  such 
able  in  the  banlcruptcy  proceedings.  other  facts  as  are  essential  to  con- 
Tbe  legal  obligation  which  it  created  stitute  it  a  valid  cause  of  action  may, 
or  evidenced  was,  by  virtue  of  the  however,  be  alleged." 
confirmation  of  the  composition  offer  48.  Dusenbury  v.  Hoyt,  ( 1873)  53 
and  the  discharge  in  the  proceedings,  N.  Y.  521. 

discharged  by  force   of   the  statute,  40.  Dean  v.  Hewit,   (Sup.  1830)   6 

and  the  remedy  of  plaintiff  existing  Wend.  257. 

at  the  time  the  discharge  was  granted  50.  Depuy  v.  Swart,-  (Sup.  1820)  3 

to  recover  her  debt  by  action  barred.  Wend.    135;    Moore   v.   Viele,    (Sup. 

The  rieht  of  action  is  given  by  a  new  1830)   4  Wend.  420;  Stearns  y.  Tap- 

and  efScacious   promise.     The  prac-  pin,  (Super.  Ct.  1866)   12  Super,  (jt. 

tice  of  bringing  the  action  upon  the  204. 
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—  and  whether  by  force  of  a  legal  proceeding  or  by  the  voluntaiy 
act  of  the  creditor  must  be  immaterial,  the  legal  effect  and  legal 
consequences  of  the  promise  are  substantially  different.  The 
promise  does  not  then  revive  the  original  debt,  nor,  where  the 
evidence  of  that  debt  is  a  negotiable  note,  does  it  inure  to  the  bene- 
fit of  a  subsequent  indorsee.  The  premise  is  then  a  new  contract, 
creating  a  new  and  distinct  cause  of  action ;  and  in  an  action  upon 
this  contract,  proof  of  the  original  debt  is  not  otherwise  important 
than  as  necessary  to  raise  the  moral  obligation,  which  is  the  true 
consideration  of  the  promise,  and  alone  gives  it  validity.  The 
reasons  for  this  distinction  may  not  be  obvious,  and,  when  stated, 
may  be  thought  technical  or  refined;  but  the  cases  are  numer- 
ous in  which  they  have  been  recognized  and  followed,  and  it  may 
be  said  with  truth  that  no  distinction  is  more  clearly  and  fully 
established.  The  reasons  upon  which  it  is  founded  are,  that  the 
statute  of  limitations  acts,  not  upon  the  contract,  but  upon  the 
remedy  alone.  The  debt  subsists,  although  the  right  to  maintain 
an  action  for  its  recovery  for  the  time  is  gone.  Hence,  when  a 
new  promise  has  removed  the  bar  that  the  lapse  of  time  had  alone 
created,  the  payment  of  the  debt,  as  the  original  cause  of  action, 
may  be  again  enforced.  But  the  discharge  of  a  debtor,  under  a 
bankrupt  or  insolvent  law,  and  just  as  certainly  by  a  release,  acts 
upon  the  contract  itself,  and  puts  an  end  forever  to  the  obliga- 
tion that  it  created.  Hence  it  is  a  new  debt  that,  in  these  cases, 
the  new  promise  creates ;  and  it  is  upon  the  promise,  as  a  distinct 
and  original  agreement,  that  the  action  of  the  creditor,  who  seeks 
to  enforce  it,  must  be  founded.""  This  rule  is  not  affected  by 
our  Code  practice  permitting  or  requiring  an  action  to  be  brought 
in  the  name  of  the  real  party  in  interest,  and  consequently  author- 
izing an  assignee  of  a  nonnegotiable  cause  of  action  to  sue  thereon 
in  his  own  name,  as  the  assignment  of  the  note  evidencing  the 

SI.  Stearns  v.  Tappin,   (Super.  Ct.  note.     It  destroys  forever   its  nego- 

1866)    12  Supef.  Ct.  2M,  299.     Fol-  tiability,  and  renders  its  subsequent 

lowing  tlie  above  reasoning,  the  court  transfer   wholly   void.     As   a   subse- 

in  this  case  continued :  "  What,  then,  quent  indorsee  acquires  no  title,  he 

are   the   consequences  of   this   estab-  can    maintain    no    action    upon    the 

lished   distinction,    in   their    applica-  note  itself;  and  unless  the  new  prom- 

tion    of   the   case   Ijefore   us?     They  ise,  creating  a  new  debt,  was  made 

are  these,   that  as  the  discharge   or  to  himself,   he  can   maintain   no  ac- 

release  of  a  debtor,  by  annulling  the  tion  upon  the  promise,  which  cannot 

contract,    Extinguishes    the    debt,    so  follow,   as   an   incident,  a  note   that 

when   a   negotiable   note    is   the   evi-  has  ceased  to  exist." 
dence  of  the  debt,  it  extinguishes  the 
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original  debt  is  not  an  assignment  of  the  canse  of  action  based  on 
the  new  promise."  But  if  the  new  promise  is  made  to  the  original 
creditor  and  thereafter  he  should  assign  the  canse  of  action  so 
created,  this  wiU,  it  would  seem,  enable  his  assignee  to  sue  thereon, 
and  under  the  Code  practice  in  his  own  name. 

§  350.  Payment  of  Debt  of  Promisor. —  If  one  person,  a  mere 
volunteer  without  compulsion  of  law  or  legal  obligation,  pays  the 
debt  of  another,  the  debtor  is  not  liable  to  reimburse  him  therefor." 
But  according  to  the  view  taken  in  most  jurisdictions,  if  one  with- 
out any  obligation  to  do  so  pays  the  indebtedness  of  another  the 
latter 's  promise  to  repay  the  amount  is  supported  by  a  good  and 
sufficient  consideration;  and  this  view  is  taken  in  our  state  in  a 
number  of  the  earlier  cases."  And  where  a  plaintiff  paid  money  to 
redeem  the  defendant's  land  from  a  tax  sale  under  the  mistaken 
belief  that  the  land  involved  was  his  own  land,  it  was  held  that 
the  defendant's  promise  to  repay  the  amount  so  expended  was 
based  on  a  sufficient  consideration,  even  though  the  tax  sale  may 
not  have  been  a  valid  one.  "  By  the  promise  as  made, "  says  Davis, 
P.  J.,  "  he  treated  the  payment  of  the  money  as  properly  made 
for  his  benefit,  and  the  fact  that  it  was  made  by  the  plaintiff, 
and  operated  to  redeem  the  lot  from  the  tax  sale,  and  that  the 
defendant  enjoyed  the  benefit  of  such  redemption,  was  sufficient 
consideration  to  uphold  the  promise."**  And  in  an  earlier  case 


SS.  Stearna  t.  Tappin,  (Super.  Ct. 
1856)   12  Super.  Ct.  294,  302. 

63.  Ingraham  v.  Gilbert,  (Sup.  O. 
T.  1855)  20  Barb.  151.  As  is  shown 
later,  the  law  will  not,  a»  a  general 
rule,  imply,  a«  for  money  paid  to  the 
use  of  another,  a  promise  to  repay 
such  a  volunteer. 

S4.  Doty  V.  Wilson,  (Sup.  1811)  14 
Johns.  378.  See  also  St.  Nicholas 
Ins.  Co.  V.  Howe,  (Super.  Ct.  18A0) 
20  Super.  Ct.  450. 

In  Doty  V.  Wilson,  (Sup.  1811)  14 
Johns.  378,  Thompson,  Ch.  J.,  said: 
**  If  a  moral  obligation  to  pay  a  debt 
ia  a  sufficient  consideration  to  uphold 
a  promise  to  pay  it,  as  was  laid  down 
by  this  court  in  Stewart  y.  Eden  (2 
Caines  152),  the  circumstances  at- 
tending this  case  are  abundantly 
sufficient  to  raise  such  a  considera- 
tion. But  the  case  does  not  rest  on 
this  al(xie.     Here  is  a  real  and  sub- 


stantial benefit  resulting  to  the  de- 
fendant from  this  payment.  He  is 
exonerated  from  his  liability  to  Stan- 
ton. Nor  does  this  case  fall  within 
the  rule  that  makes  void  promises 
founded  upon  a  past  consideration, 
unless  moved  by  a  precedent  request. 
.  .  .  Where  a  man  pays  a  sum  of 
money  for  me,  without  my  request, 
and  I  afterwards  agree  to  the  pay- 
ment, tiiis  is  equivalent  to  a  previous 
request  to  do  so.  If  this  be  a  sound 
and  just  conclusion  from  the  cases, 
it  is  directly  applicable  to  the  case 
before  us.  The  benefit  to  the  defend- 
ant, connected  with  his  express  prom- 
ise to  pay,  must  be  deemed  equiva- 
lent to  a  previous  request.  It  was  an 
adoption  of  the  payment  as  made  for 
the  benefit  of  the  defendant,  and  a 
subsequent  ratification  is  equivalent 
to  an  original  command." 

95.  Sandford    v.     Wheeler,     (Sup. 
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where  the  plaintiff  and  the  defendant  owned  lots  of  land  adjoin- 
ing each  other,  and  the  plaintiff  by  mistake  paid  taxes  on  the 
defendant's  land,  and  the  latter  on  being  acquainted  with  such 
fact  promised  to  repay  the  money,  it  was  held  that  he  was  liable 
on  his  promise,  the  court  stating  that  the  money  having  been  paid 
for  the  defendant's  benefit  his  promise  to  repay  it  was  equivalent 
to  a  previous  request."  In  another  case  it  appeared  that  the 
plaintiff  as  sheriff  had  arrested  the  defendant  on  a  capias  ad  satis- 
faciendum and  suffered  him  to  escape,  and  was  compelled  to  pay 
the  amount  of  the  judgment  to  the  judgment  creditor.  The 
defendant  afterwards  promised  to  pay  the  sheriff  the  amount,  and 
it  was  held  that  the  latter  could  recover  upon  that  promise."  And 
in  a  case  where  it  appeared  that  a  sheriff  had  become  liable  for 
a  judgment  debt  through  the  neglect  of  his  deputy  in  not  returning 
a  fieri  facias,  and  the  deputy  paid  the  judgment,  it  was  held  that 
the  judgment  debtor's  promise  to  the  deputy  to  repay  the  amount 
was  supported  by  a  sufficient  consideration.'*  On  the  other  hand, 
the  view  has  been  taken  by  the  Appellate  Division,  third  depart- 
ment, in  a  fairly  recent  case,  that  where  a  debt  is  paid  by  a  person 
under  no  obligation  to  the  creditor,  and  who  had  not  been  requested 
to  do  so  by  the  debtor,  and  thereafter  the  debtor  promises  to  reim- 
burse such  person  for  the  moneys  expended  in  his  behalf,  the 
promise  is  not  enforceable  against  the  debtor  for  want  of  con- 
sideration ;  '*  and  it  is  further  held  that  liability  on  the  part  of 
the  debtor  cannot  be  upheld  upon  the  theory  of  ratification  by  a 
principal  of  the  acts  of  an  agent,  as  such  ratification  only  operates 
to  make  the  acts  of  the  agent  the  acts  of  the  principal  and  does 
not  create  any  liability  on  the  part  of  the  principal  to  the  agent.** 

1878)    2   City   Ct.   227,   affirmed   73  case  has  been  modified  in  the  later 

N.  Y.  607  mem.  cases. 

6e.  Nixon   V.    Jenkins,    (Com.    PI.  '^he  decision  in   Ingraham  v.   Gil- 

1857)    1  Hilt.  318.  bert,  (Sup.  G.  T.  1855)  20  Barb.  151, 

67.  Doty  V.   Wilson,    (Sup.    1811)  jt  would  seem,  gives  some  support  to 

14  Tohns    378  position  taken,  in  the   Thomson 

case,  but  in  that  case  the  court  ex- 

58.  Sternbergh  v.   Provoost,    (Sup.  pressly  states  that  no  express  prom- 

G.  T.  1851)   13  Barb.  365.  ig^  was  established  by  the  evidence, 

50.  Thomson    t.    Thomson,     (Sup.  and  in  the  earlier  part  of  the  deci- 

1902)  76  App.  Div.  178,  78  N.  Y.  S.  sion    refers  to   the  Doty    caae    with 

389.    In  this  case  the  court  concedes  seeming   approvaL 

that  its  position   is  opposed  to  the  60.  Thomson    v.    Thomson,     (Sup. 

decision  in  the  Doty  case,  supra,  but  1902)  70  App.  Div.  178,  78  K.  Y.  S. 

contends   that  the  doctrine  of   that  389. 
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Adequacy  of  Consideration 

§  351.  In  General. — ^While  the  courts  have  sometimes  spoken  of 
contracts  as  not  fair  and  conscionable,  and  for  such  reason  not 
to  be  upheld,**  the  reason  for  doing  so  is  primarily  based  on  an 
element  of  fraud  actual  or  constructive,"  and  the  inadequacy  of 
the  consideration  does  not  at  law  go  to  its  sufficiency  if  in  fact 
it  can  be  deemed  of  value."  "Almost  every  bargain,"  says 
Gowen,  J.,  in  an  early  case,  "  is  incapable  of  being  made  exactly 


01.  Jackson  t.  Alpha  Portland  Ce- 
ment Co.,  (Sup.  1907)  122  App.  Div. 
345,  106  N.  Y.  S.  1052;  Haskell  v. 
Smith,  (Sup.  App.  T.  1904)  85  N.  Y, 
S.  779. 

09.  See  supra,  section  141  et  seq., 
as  to  fraud  generally. 

63.  Earl  v.  Peck,  (1876)  64  N.  Y. 
596,  598;  Columbia  College  t.  Lynch, 
(1877)  70  N.  Y.  440;  Ludington  v. 
BeU,  (1879)  77  N.  Y.  138,  141; 
Earner  v.  Sidway  (18»1)  124  N.  Y. 
538,  36  State  Rep.  888,  27  N.  E.  256; 
Parsons  v.  Teller,  (1906)  188  N.  Y. 
318,  325,  80  N.  E.  930;  Ga  Num  v. 
Palmer,  (1916)  216  N.  Y.  603,  111 
N.  E.  223,  reversing  on  other  grounds 
159  App.  Div.  86,  144  N.  Y.  S.  457, 
11  Mills  648;  Randall  v.  Grant,  (Sup. 
1901 )  59  App.  Div.  485,  69  N.  Y.  S. 
221;  Yarwood  v.  Trusts,  etc.,  Co., 
(Snp.  1904)  94  App.  Div.  47,  87 
N.  Y.  S.  947;  Ellis  v.  Keeler,  (Sup. 
1908)  126  App.  Div.  343,  110  N.  Y.  S. 
542;  Oakley  V.  Boorman,  (Sup.  1839) 
21  Wend.  588;  Citizens'  Mut.  L.,  etc.. 
Fund  Ass'n  v.  Webster,  (Sup.  Sp.  T. 
1857)  25  Barb.  263;  Hurd  v.  Green, 
(Sup.  1879)  17  Hun  327;  Babcock  v. 
Chase,  (Sup.  1895)  92  Hun  264,  3 
N.  Y.  Annot  Cas.  25,  72  State  Rep. 
401,  36  N.  Y.  8.  879  (proviso  in  con- 
sideration naming  infant) ;  McKay 
V.  Buffalo  BiU's  Wild  West  Co., 
(Sup.  App.  T.  1896)  17  Misc.  396, 
39  N.  Y.  8.  1041;  Bush  v.  Whitaker, 
(Sup.  Sp.  T.  1904)  45  Misc.  74,  91 
N.  Y.  S.  616;  Voland  v.  Reed,  (Sup. 
App.  T.  1917)  164  N.  Y.  S.  19; 
Lemont  v.  Schindelar,  (Sup.  App.  T. 
19a0)  191  N.  Y.  S.  765;  Osgood  v. 
Wallach,  (Sup.  O.  T.  1886)  2  State 


Rep.  596;  Graboeski  v.  Gewerz,  (Com. 
PI.  G.  T.  1892)  44  State  Rep.  127, 
129,  17  N.  Y.  S.  528;  Darrow  v. 
Walker,  (Super,  a.  1881)  48  Su- 
per. Ct.  6. 

In  Bush  V.  Whitaker,  (Sup.  Sp.  T. 
1904)  46  Misc.  74,  91  N.  Y.  8.  616,  it 
appeared  that  an  uncle  wrote  to  his 
nephew,  "  You  get  me  up  a  cane  that 
will  be  good  enough  for  you  when  I 
get  through  with,  and  I  will  leave 
the  cane  and  $1,000  with  it  when  I 
get  through."  The  nephew  sent  a 
cane  of  the  value  of  about  forty  dol- 
lars, which  the  uncle  used  until  his 
death,  twenty  years  afterwards.  It 
was  held  that  there  was  a  sufficient 
consideration  for  the  uncle's  promise 
to  will  the  nephew  the  thousand  dol- 
lars. Wright,  J.,  said :  "  The  con- 
tract is  not  void  because  of  inade- 
quacy of  consideration.  The  prom- 
isee acted  on  the  faith  of  the  promise 
and  in  accordance  with  it  to  the 
satisfaction  of  the  promisor.  This 
was  a  sufficient  consideration  to  xip- 
hoid the  promise  to  will  the  amount 
stated,  in  the  absence  of  any  fraud, 
duress  or  undue  influence  or  other 
forceful  reasons.  As  to  the  value  of 
the  cane  to  the  testator,  who  can 
say!  A  court  cannot  say,  in  view 
of  the  circumstances  of  this  case,  the 
peculiar  nature  of  the  transaction, 
that  for  reasons  of  particular  senti- 
ment, and  as  an  object  of  pretium 
affectionis,  the  cane  was  not,  in  the 
opinion  of  the  testator,  of  the  value 
of  $1,000.  The  testator  alone  could 
declare  its  value  to  him.  This  he 
did  fay  aiccepting,  keeping  and  using 
it  under  his  promise." 
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equal  on  both  sides.  .  .  .  Hence  the  law  has  declared  that  the 
slightest  consideration  is  sufficient  for  the  greatest  undertaking."  •* 
For  the  purpose  of  sustaining  a  promise  of  a  bank  to  collect  a  note 
as  the  basis  of  an  action  for  nonfeasance,  which  will  not  lie  against 
a  mandatary,  i.  e.,  one  acting  without  reward,  it  has  been  held  that 
the  chance  of  profit  to  the  bank,  from  the  money  collected  being 
left  with  it  on  deposit  after  collection,  is  sufficient,  and  it  is  not 
necessary  to  show  that  profit  would  inevitably  accrue  to  the  bank ; 
it  is  enough  that  a  reasonable  expectation  exists  that  such  will 
be  the  result.*  And  it  haa  been  held  that  if  a  landowner,  in  con- 
sideration of  the  occupation  of  his  land  by  the  promisee  for  a 
particular  business  which  he  deems  will  be  a  real  or  fancied  bene- 
fit to  the  property,  promises  to  indemnify  the  promisee  from  loss 
in  such  business,  this  may  constitute  a  sufficient  consideration  for 
the  contract  to  indemnify  against  loss."  A  person  may  give  or 
agree  to  give  an  exorbitant  price  for  a  thing  if  he  sees  fit."  **  If 
one,"  says  Foster,  J.,  "voluntarily  and  fairly  purchases  either 
real  or  personal  property  of  another,  at  a  fixed  price,  and  executes 
his  note  for  the  payment  of  the  purchase  money,  he  will  not  be 
allowed,  when  sued  thereon,  to  prove,  for  the  purpose  of  defeat- 
ing or  reducing  the  amount  of  the  recovery  on  the  note,  that  the 
property  in  fact  was  not  worth  one-half  or  one-quarter,  or  even 
one-tenth,  of  the  amount  at  which  he  purchased  it."**  And  it  is 
said  that  if  an  article  sold  be  of  the  slightest  value  to  either  the 
buyer  or  seller,  it  will  suffice  by  way  of  consideration  for  the 
buyer's  promise  to  pay  the  agreed  price."*  Even  though  the  buyer 

64.  Oakley  v.  BoorinaQ,  (Sup.  1839)      which  may  be  incurred  in  the  busi- 
21  Wend.  588,  &»4. 


This  statement  has  frequently  been  67.  In  re  Todd,    (Surr.  Ct.   1905) 

approved  by  the  courts  in  later  cases.  47  Misc.  35,  95  N.  Y.  S.  211,  4  Mills 

See,  for  instance,  Ludington  v.  Bell,  679. 

( 1879)  77  N.  Y.  138,  141 ;  Waydell  v.  66.  Worth  v.  Case,  ( 1870)  42  N.  Y. 

Luer,   (Ct.  Err.  1846)   3  Denio  410;  362,  369. 

McKay  v.  Buffalo  Bill's  Wild  West  66.  Johnson  v.  Titus',  (Sup.  1842) 

Co.,    (Sup.  App.  T.   1896)    17  Misc.  2  Hill  606.    See  also  Hand  v.  Field- 

396,  399,  39  K.  Y.  S.  1041;  Darrow  ing,  (Sup.  1808)  Anth.  N.  P.  87. 

V.    Walker,    (Super.    Ct.    1881)    48  In   Johnson   v.   Titus,   supra,   the 

Super.  Ct.  6.  seller  of  mulberry  trees  which  were 

65.  Smedes  v.  Utica  Bank,    (Sup.  nearly  lifeless  and  of  practically  no 
1823)  20  Johns.  372.  value  to  the  buyer  was  permitted  to 

66.  Sands    v.    Crooke,     (1871)    46  recover  the  agreed  price. 

N.  Y.  664,  565.    In  addition,  however.  But  in  Stone  r.  Frost,   (1874)   61 

to  the  possible  benefit  to  the  land-  N.   Y.   614  mem.,  a£Brming  6  Lang, 

owner,  there  is  also  the  possible  detri-  440,   where    the   plaintiff   purchased 

ment   to   the   promisee   from   losses  and  paid  for  grape  roots  which  were 
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acknowledges  that  the  price  he  agrees  to  give  is  in  effect  a  charity 
to  a  great  extent,  yet  his  promise  to  pay  is  enforceable.'*  Like- 
wise the  amount  of  the  pecuniary  consideration  on  which  a  promise 
to  answer  for  the  debt  of  another  is  based  is  immaterial;  the 
nominal  consideration  of  one  dollar  is  fully  effective.''^  And  it 
has  been  held  that  the  obligation  of  a  bailee  of  a  machine  for  hire 
to  "  take  and  keep  "  it,  being  a  burden  on  him  to  a  certain  extent, 
is  a  sufficient  consideration  for  the  contract  of  the  bailor  to  let 
the  machine,  though  the  chief  inducement  to  the  letting  is  a 
promise  by  the  bailee  to  pay  a  percentage  of  the  profits  from  its 
use,  and  there  is  no  obligation  on  his  part  to  put  the  machine 
to  use." 

§  352.  Services. —  In  case  of  services,  the  courts. have,  with  seem- 
ing accord,  rec<^nized  the  right  of  the  person  to  whom  the  serv- 
ices are  rendered  or  to  be  rendered  to  fix  the  amount  he  will  pay 
therefor,  though  excessive."  Thus,  where  the  defendant's  testator, 
having  taken  by  mistake  a  fatal  dose  of  aconite,  and  being  aware 
of  his  approaching  death,  executed  and  delivered  to  the  plaintiff, 
who  had  been  his  housekeeper  for  seven  or  eight  years  and  to  whom 
he  was  indebted  for  services,  a  promissory  note  for  the  sum  of 
ten  thousand  dollars,  the  consideration  expressed  being  "  for  serv- 
ices rendered,"  the  note  was  held  valid,  although  the  amount  was 


dead  and  as  found  by  the  jury  worth- 
less, he  was  permitted  to  recover  back 
the  price  paid. 

70.  In  re  Todd,  (Surr.  Ct.  1905) 
47  Misc.  35,  95  N.  Y.  S.  211,  4  Mills 
679. 

71.  Childs  V.  Barnum,  (Sup.  G.  T. 
1851 )  11  Barb.  14,  affirming  3  Super. 
Ct.  58. 

78.  Voland  v.  Reed,  (Sup.  App.  T. 
1917)   164  N.Y.  S.  19. 

73.  Worth  V.  Case,  (1870)  42 N.Y. 
362,  affirming  2  Lans.  264;  ^arl  v. 
Peclc,  (1876)  M  U.  Y.  596;  Cowee  v. 
Cornell,  (1878)  75  N.  Y.  91;  Miller 
V.  McKenzie,  (1884)  95  N.  Y.  575, 
582;  Ga  Nun  v.  Palmer,  (1916)  216 
N.  Y.  603,  111  N.  E.  223,  reversing 
on  other  grounds  159  App.  Biv.  86, 
144  N.  Y.  S.  457,  11  Mills  548;  Nie- 
moUer  y.  Duncombe,  (Sup.  1901)  69 
App.  Div.  614,  69  N.  Y.  S.  88,  af- 
firmed 172  N.  Y.  621  mem.,  65  N.  E. 
1120;  Yarwood  v.  Trusts,  etc.,  Co., 

35 


(Sup.  1904)  94  App.  Div.  47,  87 
N.  Y.  S.  947,  appeal  dismissed  182 
N.  Y.  527,  74  N.  E.  1128;  In  re 
Bradbury,  (Sup.  1905)  105  App.  Div. 
250,  93  N.  Y.  S.  418;  Geecheidt  v. 
Drier,  (Sup.  G.  T.  1892)  63  Hun 
627  mem.,  44  SUte  Rep.  481,  17  N.  Y. 
S.  741;  Root  V.  Strang,  (Sup.  1894) 
77  Hun  14,  59  State  Rep.  258,  28 
N.  Y.  S.  273;  "Brady  v.  Smith, 
(Super.  Ct.  G.  T.  1894)  8  Misc.  465, 
60  State  Rep.  58,  28  N.  Y.  S.  776; 
In  re  Flagg,  (Surr.  Ct.  1899)  27 
Misc.  401,  59  N.  Y.  S.  167;  1  Mills 
77;  In  re  Todd,  (Surr.  Ct.  1905)  47 
Misc.  35,  95  N.  Y.  S.  211,  4  Mills 
579;  Darrow  v.  Walker,  (Super.  Ct. 
1881 )  48  Super.  Ct.  6.  See  also  Par- 
ish V.  Juckett,  (Sup.  1913)  157  App. 
Div.  27,  141  N.  Y.  S.  973,  11  Mills 
207.  But  see  Murphy  v.  Murphy, 
(Sup.  1907)  118  App.  Div.  61,  102 
N.  Y.  S.  1117. 
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far  greater  than  the  value  of  the  services.'*  And  where  on  the, 
hearing  of  a  claim  against  an  estate  on  an  instrument  wherein 
the  deceased,  a  roving  peddler,  for  services  rendered  to  him  by 
the  claimant,  promised  that  she  should  be  paid  five  thousand 
dollars  after  his  death  from  his  estate,  "  for  all  my  trouble  and 
all  her  kindness  to  me,"  it  appeared  that  for  several  years  he 
had  stayed  at  the  claimant's  house  for  several  days  at  a  time,  five 
or  six  times  a  year,  absolutely  without  recompense,  and  more  than 
once  was  cleaned  up  from  a  lousy  condition  while  there,  it  was 
held  that  his  calling  it  a  "  unique  charity  "  was  evidence  that  he 
knew  the  promised  compensation  was  beyond  the  actual  value  of 
the  services  rendered,  but  that  he  had  an  absolute  legal  right  to 
do  what  he  did.  and  that  the  claim  was  enforceable  against  his 
estate.'^  And  in  a  somewhat  similar  case  a  note  for  five  thousand 
dollars  payable  at  the  maker's  death  for  slight  services  rendered 
him,  which,  however,  he  thought  saved  his  life,  was  enforced." 
Where,  in  consideration  of  the  supervision  by  the  promisee  of  the 
painting  of  the  promisor's  house,  a  promisor  agreed  to  conduct  cer- 
tain speculations  for  the  promisee  and  indemnify  him  against  loss, 
it  was  held  that  the  inadequacy  of  the  services  as  a  consideration 
did  not  affect  the  binding  effect  of  the  promise  of  indemnity." 
While  services  rendered  a  person  in  negotiations  for  the  lease 
of  municipal  property,  the  lease  of  which  must  be  made  at  public 
auction,  may  not  be  of  much  actual  value  to  the  promisor,  they  are 
still  a  sufficient  consideration  for  his  promise  to  pay  therefor.'* 
If  services  are  rendered  in  the  collection  of  a  claim  against  a 
municipality,  it  is  no  defense  to  a  promise  to  pay  therefor  that  as 
a  matter  of  fact  the  claim  would  have  been  paid  by  the  municipal- 
ity independently  of  the  promisee's  services.'* 

74.  Earl  v.  Peck,  (1876)  64  N.  Y.  $5,000,  payable  at  his  death,  which 
590.  took    place    many    years    afterward, 

75.  In  re  Todd,  (Surr.  Ct.  1905)  and  the  court  denied  the  proposition 
47  Misc.  35,  95  N.  Y.  S.  211,  4  Mills  that  the  inadequacy  of  the  consider- 
679.  ation  was  ground  for  not  enforcing 

76.  Yarwood  v.  Trusts,  etc.,  Co.,  payment  of  the  note  against  his 
(Sup.  1904)   94  App.  Div.  47,  87  N.  esUte. 

Y.  S.  947.    In  this  case  a  wandering  77.  Osgood  v.   Wallack,    (Sup.  G. 

peddler  was  taken  into  a  house  dur-  T.  1886)  2  State  Rep.  596. 

ing  inclement  weather  by  reason  of  78.  Myers  v.  Dean,   (1892)    132  N. 

the  intercession  of  two  children  who  Y.  65,  43  State  Rep.  391,  30  N.  E. 

rendered  services  to  him  for  several  259,  affirming  as  to  this  but  revers- 

days    in    dressing    his    frozen    limbs.  ing  on  other  grounds  16  Daly  251,  32 

In  consideration  for  such  services  he  State  Rep.  313,  10  N.  Y.  8.  532. 

executed  in  favor  of  each  a  note  for  79.  Rogers    v.    Polytechnic    Insti- 
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§  353.  Inadequacy  as  Viefwed  in  Equity  and  as  Evidence  of 
Fraud. —  In  equity  gross  inadequacy  of  consideration  may,  in  con- 
nection with  other  circumstances,  be  ground  for  the  denial  of 
equitable  relief  in  the  enforcement  of  a  contract,  as  where  specific 
performance  of  a  contract  is  the  relief  sought,**  and  may  be  evi- 
dence of  fraud  so  as  to  authorize  relief  even  from  an  executed 
contract.*^  But  though  there  may  be  an  equity  which  may  be 
founded  on  gross  inadequacy  of  consideration,  it  can  only  be  where 
the  inadequacy  is  such  as  to  involve  the  conclusion  that  the  party 
did  not  understand  or  was  the  victim  of  some  imposition.** ' '  There 
is  no  case,"  says  Chancellor  Johnson,  "  where  mere  inadequacy 
of  price,  independent  of  other  circumstances,  has  been  held  suffi- 
cient to  set  aside  a  sale  made  between  parties  standing  on  equal 
ground,  and  dealing  with  each  other  without  any  imposition  or 
oppression.  And  the  inequality  amounting  to  fraud  must  be  so 
strong  and  manifest  as  to  shock  the  conscience  and  confound  the 
judgment  of  any  man  of  common  sense."  **  "  There  is  no  general 
rule  of  equity,"  says  James,  J.,  "  which  relieves  a  party  from  hard 
and  unreasonable  bargains  after  they  become  executed,  merely 
because  they  are  such.  On  the  contrary,  mere  inadequacy  is  not 
a  sufficient  ground  for  avoiding  a  sale,  unless  the  inadequacy  is 
so  gross  as  to  afford  presumptive  evidence  of  actual  fraud,  ...  or 
is  attended  with  actual  fraud,  surprise,  ignorance,  mistake,  delu- 
sion, or  imbecility  of  mind."  **  And  as  a  general  rule,  as  said  by 
Allen,  J.,  "a  covenant  is  well  supported  in  law  and  in  equity 
by  any  consideration,  however  slight."" 

tute,   (Sup.   1903)    87  App.  Div.   81,  Osgood  v.  Wallack,  (Sup.  G.  T.  1886) 

84  N.  Y.  S.  12.  2  SUte  Rep.  596,  599. 

80.  Margrai  v.  Muir,  (1874)  67  I"  Smedes  v.  Wild,  (Sup.  Sp.  T. 
N.  Y.  165.  See  Specific  Performance,  1852)  7  How.  Pr.  309,  where  in  con- 
25  R.  C.  L.  p.  208.  sideration  of     a  loan  of  $100  for  a 

„    _  ..       ,.-  few  months  the  borrower  agreed-  to 

81.  See  ««pra,  section  165.  p^^  one-half  the  profits  of  a  boarding 

82.  Parmelee  v.  Cameron,  (1869)  house  to  be  fitted  up  in  part  with  the 
41  N.  Y.  392  J  Hennessy  v.  Comeille,  money  loaned  and  to  be  run  by  the 
(Sup.  1901)  ei  App.  Div.  620,  69  borrower,  the  court  said  that  the 
N.  Y.  8.  1126;  Hagan  r.  Ward,  (Sup.  consideration  was  so  grossly  inade- 
Sp.  T.  1902)  38  Misc.  367,  77  N.  Y.  quate  that  a  court  of  equity  would 
S.  893,  affirmed  86  App.  Div.  620,  83  not  permit"  it  to  be  enforced. 

Jf.  Y.  S.  436,  which  is  affirmed  178  8S.  Osgood    v.    Franklin,     (Chanc. 

X.  Y.   560  mem.,   70  N.   E.    1099;  Ct.  1816)  2  Johns.  Ch.  1,  23. 

Franklin  v.  Osgood,  (Ct.  Err.  1817)  84.  Parmelee  v.  Cameron,    (1869) 

14   Johns.    527,    affirming    2    Johns.  41  N.  Y.  392,  396. 

Cli.  1;  Robbins  v.  Clock,  (Sup.  Sp.  T.  8S.  Columbia     College    v.     Lynch, 

rtW)  59  Misc.  289,  112  N.  Y.  S.  246;  (1877)  70  N.  Y.  440,  445. 
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Failure  of  Consideration 

§  354.  Total  Failure  of  Consideratioii  Oenerally. —  Where  the 
consideration  for  which  money  is  paid  fails,  the  payor  may  as  a 
general  rule  recover  back  the  money  so  paid ;  *•  and  where  the  sole 
consideration  for  the  present  payment  of  money  is  the  agreement 
of  the  person  to  whom  the  money  is  paid  to  do  some  act  which  he 
wrongfully  fails  to  do,  there  is  a  failure  of  consideration  which 
entitles  the  person  making  the  jxayment  to  recover  back  the  money 
so  paid."  It  has  been  held  that  where  the  consideration  for 
the  cancellation  and  discharge  of  an  existing  indebtedness  wholly 
fails,  the  creditor  may  resort  to  and  enforce  such  indebtedness." 
But  if  a  claim  is  released  in  consideration  of  the  executory  promise 
of  the  debtor,  the  failure  of  the  debtor  to  perform  his  promise 
does  not  revive  the  released  claim  so  as  to  enable  the  creditor  to 
sue  thereon ;  his  remedy  in  such  a  case  is  restricted  to  an  action 
on  the  new  promise."  Relief  in  equity  has  been  granted  by  way 
of  rescission  where  the  consideration  for  a  conveyance  of  land 
wholly  failed." 

A  failure  of  consideration  is  also  a  defense  to  an  executory 
promise  to  pay  money;"  and  though  this  may  not  have  been 
true  under  the  common  law  rule  in  case  of  a  contract  under  seal 
which  conclusively  imported  a  consideration,  it  is  true  as  to  a 
contract  under  seal  for  the  payment  of  money,  since  the  statutory 
provision  abolishing  the  conclusive  presumption  of  a  consideration 

M.  Tausig  V.  Drucker,   (Sup.  App.  88.  Sheppard   v.    HamiUon,    (Sup. 

T.  1904)   90  N.  Y.  S.  380.  G.  T.    1859)    29   Barb.    15«;   Central 

87.  Archer     v.     Eckerson,      (Sup;  City    Bank    v.    Dana,    (Sup.    Q.    T. 

1896)   10  App.  Div.  598,  42  N.  Y.  S.  1860)  32  Barb.  296. 

137;     Putnam    v.     Westcott,     (Sup.  89.  Morehouse    v.    Oswego    Second 

1821)   19  Johns.  73;  Murray  V.  Rich-  Nat.   Bank,    (1885)    98   N.   Y.   603; 

ardg,  (Sup.  1828)  1  Wend.  58;  Smith  Spier  v.  Hyde,   (Sup.  Ifl03)  78  App. 

V.   Farnworth,    (Sup.    1876)    6  Hun  Div.  151,  159,  79  N.  Y.  8.  699. 

598;  Benning  v.  Pouker,   (Sup.  App.  90.  Quick  v.  S^esant,  (Chan,  Ct. 

T.  1907)   54  Misc.  211,  104  N.  Y.  S.  1830)   2  Paige  84. 

409;    Independent    Owners'    Garage  91.  McLaurin  v.  Cuba  Co.,    (Sup. 

Co.  V.  Hirsch,    (Sup.  App.  T.   1913)  1903)   87  App.  Div.  ,558,  84  N.  Y.  S. 

81  Misc.  177,  142  N.  Y.  S.  346;  Cut-  526;  Tappen  v.  Van  Wagenen,   (Sup. 

ler   V.    American   Exch.    Nat.    Bank,  1808)    3   Johns.    465;    Tallmadge    v. 

(Super.  Ct.  1886)   53  Super.  Ct.  163,  Wallis,    (Ct.    Err.    1840)    25    Wend, 

affirmed  113  N.  Y.  593,  21  N.  E.  710,  107;  Smith  v.  McCluskey,    (Sup.  G. 

23  State  Rep.  665.  T.   1866)    45  Barb.  610;   Fairfield  v. 

The  question  as  to  when   the  law  Feagles,    (Sup.  G.  T.  1891)   37  State 

will  imply  a  contract  to  repay  money  Rep.  554,  13  N.  Y.  S.  743. 

on  failure  of  consideration  is  more  In  an  early  case  Senator  Spencer 

fully  discussed  later.  says:     "It  is  a  universal  principle 
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for  a  contract  under  seal.**  And  as  a  general  role,  where  the 
sole  consideration  for  a  person's  promise  to  pay  money  is  the 
performance  by  the  promisee  of  some  act,  though  the  performance 
of  such  act  may  not  in  the  strict  sense  be  a  condition  precedent 
to  the  liability  of  the  other  party  to  make  the  i>ayment,  still  if  the 
party  to  whom  the  payment  is  to  be  made  thereafter  wrongfully 
fails  to  perform  the  stipulated  act,  there  is  said  to  be  a  failure  of 
consideration  for  the  promise  to  pay  which  may  be  set  up  in  de- 
fense to  an  action  to  enforce  the  payment.**  So  where  the  executory 
promise  of  the  mortgagee  is  the  sole  consideration  for  the  bond 
and  mortgage  given  by  the  other  party,  the  failure  of  the  mortga- 
gee to  perform  his  promise  constitutes  a  failure  of  consideration 
precluding  him  from  enforcing  the  mortgage.**  Where  a  renewal 
note  is  given,  and  there  is  no  express  agreement  for  the  surrender 
of  the  old  note,  the  failure  to  return  the  old  note  does  not  itself 
constitute  a  failure  of  consideration  for  the  new  note ;  **  it  has  been 
held  otherwise,  however,  where  there  was  an  express  agreement 
that  the  old  note  should  be  surrendered.**  Where  the  sole  con- 
fflderation  for  the  extension  of  a  mortgage  is  the  anticipated  ex- 
tension of  a  junior  mortgage,  the  consideration  for  the  former 
extension  flails,  and  the  agreement  therefore  is  no  longer  binding, 
if  no  extension  of  the  junior  mortgage  is  gra.nted."    Where  a 


in  all  cases  of  contract,  that  a  party 
who  deprives  another  of  the  con- 
sideration on  which  his  obligation 
was  founded  can  never  recover  dam- 
ages for  its  nonfulfllment.  The  total 
failure  of  the  consideration,  espe- 
cially -wh^n  produced  by  the  act  of 
the  plaintiff,  ia  a  valid  defense  to 
an  action,  except  in  certain  cases, 
where  a  seal  is  technically  held  to 
conclude  the  party."  Dyett  v.  Pen- 
dleton, Ct.  Err.  1826)  8  Cow.  727, 
733. 

9S.  Tallmadge  v.  Wallis,  (Ct.  Err. 
1840)  25  Wend.  107.  See  infra,  sec- 
tion 372  et  seq.,  as  to  the  effect  of  a 
teal  as  importing  a  consideration. 

93.  Boolcstaver  v.  Jayne,  (1875) 
60  N.  Y.  148;  Sherman  v.  White, 
(App.  1847)  How.  App.  Gas.  29; 
Block  T.  Stevens,  (Sup.  1902)  72 
App.  Div.  24«,  76  N.  Y.  S.  213; 
Mater  v.  Heins,  (Sup.  1910)  136 
Ak>.  Div.   457,    121   N.   Y.   S.    173; 


Winter  v.  Livingston,  (Sup.  1816) 
13  Johns.  54;  Petry  v.  Christy,  (Sup. 
1821)  19  Johns.  53;  Crocker  v. 
Crane,  (Sup.  1839)  21  Wend.  211; 
Newman  v.  Overbaugh,  (Sup.  Sp.  T. 
1909)  116  N.  Y.  S.  a89;  Miller  v. 
Ritz,  (Com.  PI.  L854)  3  E.  D.  Smith 
253;  Westervelt  v.  Fuller  Mfg.  Co., 
(Com.  PI.  1885)  13  Daly  352;  Raven 
V.  Rubino,  (Sup.  G.  T.  1884)  20 
Wkly.  Dig.  124.  See  also  Schnurr 
V.  Quinn,  (Sup.  1903)  83  App.  Div. 
70,  82  N.  Y.  S.  468.  But  see  Murphy 
V.  Lippe,  (Super.  Ct.  1873)  35  Su- 
per. Ct.  542. 

94.  Newman  v.  Overbaugh,  (Sup. 
Sp.  T.  1909)   116  N.  Y.  S.  369. 

M.  Low  V.  Learned,  (Com.  PI. 
1895)  13  Misc.  150,  68  State  Rep.  23, 
34  N.  Y.  S.  68. 

M.  Miller  v.  Ritz,  (Com.  PI.  1854) 
3  E.  D.  Smith  253. 

97.  Priest  v.  Gumprecht,  (Sup. 
1903)   81  App.  Div.  631,  80  N.  Y.  S. 


Digitized  by 


Google 


550 


NEW  YORK  LAW  OF  CONTRACTS 


[{  355 


check  is  given  as  a  deposit  merely  and  not  as  a  part  payment  for 
property,  if  the  sale  is  not  consummated  the  consideration  for 
the  check  fails  and  it  is  unenforceable."  "Where  notes  are  given 
to  cover  future  advances  to  be  made  by  the  payee  on  behalf  of 
the  maker,  the  faUure  to  make  the  advances  constitutes  a  failure 
of  consideration  for  the  notes.**  An  oral  contract  of  insurance  is 
valid,  and  if  the  policy  when  delivered,  through  mutual  mistake 
or  fraud  on  the  part  of  the  insurer,  does  not  cover  the  contem- 
plated risk,  the  insurer  is  still  liable  in  accordance  with  the  oral 
contract  and  the  policy  may,  if  necessary,  be  reformed.  Therefore 
the  fact  that  the  policy  as  issued  does  not  cover  the  contemplated 
risk  does  not  constitute  a  failure  of  consideration  for  the  premi- 
ums so  as  to  authorize  their  recovery  back  by  the  insured.^  In  case 
of  a  sale  of  a  note  or  other  chose  in  action,  the  insolvency  of  the 
maker  or  debtor  does  not  constitute,  it  would  seem,  a  failure  of 
consideration  for  the  promise  of  the  buyer  to  pay  the  agreed  price.* 
§  355.  Partial  Failure  of  Oonsideratioii. — ^A  partial  failure  of 
consideration  is  not  available  as  a  full  defense  to  an  action  to 
(enforce  an  executory  contract.*  So  where  the  consideration  for  a 
note  is  in  part  only  an  executory  promise  of  the  payee,  the  failure 
of  the  payee  to  perform  his  promise  does  not  constitute  a  total 


759,  affirmed  178  N.  Y.  595  mem.,  70 
N.  E.  1108. 

98.  Schultze  v.  Cohen,  (Sup.  App. 
T.  1915)  15«  N.  Y.  S.  «10.  See  also 
Weber  v.  Williams,  etc.,  Co.,  (Sup. 
App.  T.  1913)   144  N.  Y.  S.  619. 

98.  Union  Bank  v.  Fleitman,  (Sup. 
1915)  168  App.  Div.  171,  153  N.  Y. 
S.  929. 

1.  International  Ferry  Co.  v. 
American  Fidelity  Co.,  (1913)  207 
N.  Y.  350,  101  N.  E.  160,  reversing 
145  App.  Div.  906  mem.,  129  N.  Y. 
S.  1129. 

S.  Elwell  V.  Chamberlain,  (Super. 
Ct.  1859)  17  Super.  Ct.  320,  affirmed 
31  N.  Y.  611.  But  Bee  Bruce  v.  Burr, 
(Com.  PI.  1875)  5  Daly  510,  affirmed 
on  other  grounds  67  N.  Y.  237. 

3.  McGill  V.  Holmes,  (Sup.  1900) 
48  App.  Div.  628,  64  N.  Y.  S.  787, 
54  App.  Div.  630,  66  N.  Y.  8.  359, 
affirmed  168  N.  Y.  647  mem.,  61 
N.  E.  1131;  Tallmadge  v.  Wallis, 
(Ct.  Err   1840)  25  Wend.  107;  Vielie 


V.  Osgood,  (Sup.  1849)  8  Barb.  130, 
134;  Lewis  v.  McMillan,  (Sup.  G. 
T.  1863)  41  Barb.  420;  S.  &  B.  Knit- 
ting ^lills  V.  Solomon,  (Sup.  App. 
T.  1920)  184  K.  Y.  &  591;  Union 
Foundry,  etc..  Car  Wheel  Works  v. 
New  York  Lumber  Drying  Co.,  (City 
Ct.  Tr.  T.  1887)  13  SUte  Sep.  701; 
Washburn,  etc.,  Mfg.  Co.  v.  Wilson, 
(Super.  Ct.  1882)  48  Super.  Ct  159. 
In  GilderBleeve  v.  Pelbam,  etc.,  R. 
Co.,  (Com.  PI.  O.  T.  1882)  II  Daly 
257,  16  Wkly.  Dig.  128,  however, 
where  it  appeared  that  the  defend- 
ant gave  his  note  in  compromise  of 
a  claim  on  which  an  action  was 
pending  against  him  and  in  consider- 
ation that  the  plaintiff  would  release 
him  from  such  claim  and  discontinue 
the  action,  and  the  release  was  given 
hut  the  action  was  not  discontinued, 
a  recovery  on  the  note  wa«  denied  on 
the  ground  that  the  consideration  for 
the  note  had  failed  in  a  material 
part. 
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failure  of  consideration,  and  is  not  therefore  available  in  defense 
of  an  action  thereon  as  a.  failure  of  consideration.*  The  statutory 
provision  permitting  the  consideration  for  contracts  under  seal 
to  be  inquired  into  "  to  the  same  extent  "  as  unsealed  contracts 
does  not  enable  the  obligor  to  set  up  a  partial  failure  of  considera- 
tion as  a  full  defense  to  an  action  on  a  bond,  but  such  a  defense 
can  be  set  up  only  as  a  partial  defense  as  in  case  of  unsealed 
contracts.' 

A  partial  failure  of  consideration  may  be  set  up  in  reduction 
of  the  amount  of  recovery ;  •  and  this  is  fully  applicable  to  promis- 
sory notes,  as  between  the  parties  thereto  or  as  against  one  not 
entitled  to  protection  as  a  bona  fide  purchaser  for  value,^  and, 
since  the  statutory  provision  abolishing  the  common  law  con- 
elusive  presumption  of  consideration  arising  from  the  seal,  to  ac- 
tions on  sealed  insti-uments.'  The  defense  of  a  partial  failure  of 
consideration  is  available  as  a  defense  pro  tanto  to  a  surety.* 

It  has  also  been  established  in  this  state  from  an  early  date,  in 
case  of  a  contract  involving  mutual  promises,  that  one  party  when 
sued  on  his  promise  may  recoup  whatever  damages  he  may  be 
entitled  to  recover  for  the  breach  of  a  promise  by  the  plaintifF, 
though  it  does  not  go  to  the  entire  consideration  for  the  promise 
sued  on,  and  though  the  promises  are  independent,"  and  may  also 
recoup  for  any  fraud  practiced  on  him  by  the  plaintiff.**  But 
this  right  of  recoupment  is  not  strictly  based  on  the  theory  of 
failure  of  consideration,  partial  or  total,  but  is  rather  the  setting- 
off  of  one  cause  of  action  against  another,  and  since  the  adoption  of 
our  Code  form  of  practice  is  to  be  set  up  by  way  of  counterclaim." 

4.  Bellows  T.  Fokom,    (Super.  Ct.  Chambers,     (Sup.    Q.    T.    18«5)     44 

1864)   25  Super.  Ct.  138.  Barb.  42,  43  Barb.  «22,  11  Abb.  Pr. 

6.  Tallmadge  v.  Wallis,    (Ct.  Err.  110;    Fisher    v.    Sharpe,    (Com.    PI. 

1840)  25  Wend.  107,  114.  1874)   5  Daly  214. 

6.  Sawyer  v.  Chambers,  (Sup.  G.  8.  Johnson  v.  Miln,  (Sup.  1835) 
T.  18«5)   44  Barb.  42,  43  Barb.  622,  14  Wend.  196,  199. 

11  Abb.   Pr.   110;   Qilmartin  v.  Van  8.  Gillespie  v.  Torrance,  (1862)  25 

Horn,  (Sup.  App.  T.  1907)  107  N.  Y.  N.  Y.  306. 

8.    131;    Uni<m    Foundry,    etc..    Car  10.  Spalding  v.  Vandercook,  (Sup. 

Wheel  Works  t.  New  York  Lumber  1829)    2   Wend.    431;    Reab  v.    Mc- 

Drying  Co.,   (City  CU  Tr.  T.   1887)  Alister,    (Ct.    Err.    1831)    8    Wend. 

13  State  Rep.  701  s  Fisher  T.  Sharpe,  109,    4    Wend.    483;     Batterman    T. 

(Com.  PL  1874)  5  Daly  214.  Pierce,  (Sup.  1842)  3  Hill  171. 

7.  Block  V.  Stevens,  (Sup.  1902)  11.  Springer  v.  Dwyer,  (1872)  60 
72  App.  DiT.  246,  76  N.  Y.  S.  213;  N.  Y.  19. 

Spalding  t.  Vandercook,  (Sup.  1829)  Id.  Gillespie   y.   Torrance,    (1862) 

2  Wend.  431;  Payne  v.  Cutler,  (Sup.      25  N.  Y.  306. 
1835)     13    Wend.    606;    Sawyer    v. 
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"A  careful  examination  of  the  subject,"  says  Sdden,  J.,  "  I  think 
mnst  lead  to  the  conclusion,  that  wherever  recoupment,  strictly 
such,  is  allowed,  distinct  causes  of  action  are  set  oflf  against  each 
other.  This  would  seem  to  follow  from  the  right  of  election,  which 
all  the  cases  admit  the  defendant  has,  to  set  up  his  claim  for  dam- 
ages by  way  of  defense,  or  to  resort  to  a  cross-action  to  recover 
them.""  For  this  reason  it  is  held  that  an  accommodation  in- 
dorser  when  sued  on  a  note  given  for  the  purchase  price  of  goods 
sold  cannot  set  up  as  a  defense  a  breach  of  warranty  by  the  seller." 
Where  part  payments  are  made  on  an  executory  contract  such  as 
a  contract  for  the  sale  of  land,  chattels  or  the  like,  and  the  party 
making  such  payments  is  in  default  in  performing  his  part  of  the 
agreement,  and  the  other  party  is  able  and  willing  to  perform, 
there  is  not  such  a  failure  of  consideration  as  wiU  entitle  the  party 
making  such  payments  to  recover  back  the  money  so  paid.** 
When  the  principal  and  surety  are  sued  together,  a  successful 
recoupment  by  the  former  will  inure  to  the  benefit  of  the  latter 
as  well,  although  the  surety  could  not,  if  sued  alone,  avail  himself 
of  this  defense," 

In  case  of  a  release,  based  on  a  compromise  and  settlement, 
a  part  of  the  consideration  for  which  is  the  executory  promise  of 
the  debtor,  the  latter 's  failure  to  perform  such  promise  does  not 
defeat  the  release,  the  remedy  of  the  creditor  being  by  way  of  an 
action  for  damages  for  its  nonperformance." 

§  356.  Application  of  Bnles  Generally.—^  In  an  early  case  where 
the  bail  gave  his  note  for  the  amount  of  the  judgment  recovered 
against  tis  principal,  and  thereafter  the  judgment  was  reversed 
on  a  writ  of  error,  it  was  held  that  there  was  a  failure  of  consid- 
eration for  the  note  which  rendered  it  unenforceable."  And  where 
a  son  was  under  an  obligation  to  furnish  his  mother  her  support 
or  pay  her  an  annuity,  and  in  contemplation  of  her  leaving  his 
home  he  gave  her  a  note  for  instalments  of  the  annuity  to  accrue, 
and  thereafter  the  mother  changed  her  mind  and  remained  with 
her  son,  it  was  held  that  the  consideration  for  the  note  failed  and 

1$.  Gillespie   v.    Torrance;    (1862)  16.  Springer  v.  Dwyer,   (1872)   50 

25  N.  Y.  306.  N.  Y.   19. 

14.  Gillespie  T.  Torrance,  (1862)  17.  Post  t.  Thomas,  (1914)  212 
25  N.  Y.  306,  N.  Y.  264,  106  N.  E.  69. 

15.  Wright  y.  Smith,  (Sup.  1897)  18.  Tappen  v.  Van  Wagenen,  (Sup. 
13  App.  Div.  536,  43  N.  Y.  S.  728;  1808)  S  Johns.  466. 

Thrasher  v.  Bentley,    (Sup.  1873)   2 
Thomp.  &  C.  300,  3ilO. 
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that  it  was  therefore  unenforceable.'*  In  case  of  a  note  given  for 
goods  sold,  it  has  been  held  that  if  the  seller  exercises  his  right 
of  stoppf^e  in  transitu,  and  thereafter  sells  the  goods  as  his  own, 
there  is  a  failure  of  consideration  for  the  note.^  So  where  the 
consideration  for  the  acceptance  of  a  draft  on  the  defendant  was 
the  acceptance  of  a  draft  drawn  by  the  defendant  on  the  plain- 
tiff's assignor,  the  former  draft  being  payable  before  the  maturity 
of  the  latter,  and  to  place  the  plaintiif 's  assignor  in  funds  to  meet 
the  defendant's  draft,  it  was  held  that  where  the  plaintiff's  assignor 
became  insolvent  and  failed  to  pay  the  draft  drawn  on  him,  there 
was  a  failure  of  the  consideration  for  the  defendant 's  acceptance, 
which  could  be  set  up  in  defense  of  his  liability  on  his  acceptance, 
if  the  plaintiff  was  not  in  a  position  to  entitle  him  to  protection 
as  a  purchaser  for  value.**  Where  the  entire  consideration  for  a 
note  is  an  interest  in  land  thereafter  to  be  conveyed  by  the  payee 
to  the  maker,  even  though  the  conveyance  is  not  a  condition  prece- 
dent to  the  maker's  liability  on  the  note,  if  the  vendor  is  unable  to 
convey  the  interest  stipulated  for,  there  is  a  failure  of  considera- 
tion which  may  be  set  up  in  defense  to  an  action  on  the  note;** 
it  would  be  otherwise  as  regards  the  mere  failure  of  the  vendor 
to  convey  where  the  purchaser  has  been  let  into  possession  and  has 
retained  the  possession  and  enjoyment  of  the  interest  to  be  con- 
veyed." It  has  also  been  held  that  where  the  consideration  for  a 
note  is  the  agreement  of  the  payee  to  accept  it  in  renewal  of  an 
old  note  and  to  surrender  the  latter,  his  failure  to  surrender  the 
old  note  operates  as  a  total  failure  of  consideration  for  the  new 
note  and  precludes  a  recovery  thereon.**  Failure  of  consideration 
is  also  said  to  be  the  fundamental  principle  which  led  the  courts 
to  deny  the  lessor's  right  to  recover  rent  where  the  lessee  has 
been  evicted  from  the  demised  premises."  In  case  of  sales,  the  fact 
that  the  subject  matter  of  the  sale  proves  of  less  value  than  it 
was  supposed  to  be,  but  not  wholly  worthless,  does  not  constitute 

W.  Fairfield  v.  Feagles,    (Sup.  G.  28.  Vlelie  v.  Osgood,    (Sup.  184») 

T.  1801)  37  SUte  Rep.  654,  13  N.  Y.  8    Barb.    130.      But   see    Parsons  v. 

8.  743.  Oaylord,  (Sup.  1808)  9  Johns.  463. 

M.  Babcock    v.    Bonnell,     (Super.  88.  Freligh  v.  Piatt,    (Sup.   1826) 

Ct  1878)  44  Super.  Ct.  668,  affirmed  6  Cow.  4»4. 

80  N.  Y.  244.  84.  Miller  v.  Ritz,  (Com.  PI.  1864) 

n.  Leslie  v.   Bassett,    (1892)    129  3  E.  D.  Smith  253. 

K.  Y.  523,  42  State  Rep.  358,  revers-  86.  Dyett  v.  Pendleton,    (Ct.  Err. 

ing  2»  N.  E.  894,  59  Super.  Ct.  403,  1826)   8  Cow.  727,  733. 
39  State  B^.  146,  14  K.  Y.  S.  380. 
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either  a  total  or  partial  failure  of  consideration  for  the  buyer's 
payment  or  promise  to  pay  the  agreed  price.**  And  where  the 
consideration  for  a  note  is  the  sale  by  the  payee  to  the  maker 
of  the  note  of  a  third  person,  indorsed  by  the  seller,  the  transac- 
tion is  an  executed  one,  and  the  nonpayment  of  the  latter  note 
when  due  cannot  be  set  up  by  the  buyer  in  an  action  against 
him  on  his  note  as  a  failure  of  consideration."  Where  a  valid  and 
binding  contract  for  the  sale  of  land  is  entered  into  and  a  check 
given  by  the  purchaser  in  part  payment,  the  fact  that  the  seller 
refuses  to  sign  a  mere  formal  contract,  as  stipulated  in  the  original 
contract,  does  not  constitute  a  failure  of  consideration  for  the 
check,  as  the  vendor  being  bound  by  the  original  contract  his 
refusal  to  sign  a  second  contract  in  no  way  affected  his  liability." 
Though  the  plaintiff  may  not  have  performed  his  promise,  which 
was  the  entire  consideration  for  the  defendant's  promise  on  which 
the  action  is  based,  still,  if  the  defendant  has  received  in  effect 
the  equivalent  of  a  full  performance,  he  cannot  set  up  such  non- 
performance as  a  failure  of  consideration.  This  is  exemplified  in 
a  contrast  of  two  cases  where  the  consideration  was  a  promise 
by  the  plaintiff  to  discontinue  an  action.  In  one,  where  the  de- 
fendant in  consideration  of  the  plaintiff's  promise  to  discontinue 
an  action  against  a  third  person  promised  to  pay  the  debt,  the 
plaintiff  instead  of  discontinuing  the  action  proceeded  to  judg- 
ment on  which  an  execution  was  issued  and  levied,  and  it  was 
held  that  the  consideration  for  the  defendant's  promise  had 
failed.*  In  the  other  the  defendant  gave  his  note  for  a  debt  of  his 
own  on  which  an  action  was  pending,  and  the  plaintiff  agreed  to 
discontinue  the  ad  ion.  The  plaintiff  did  not  discontinue  the  action, 
but  the  defendant  set  up  in  the  suit,  by  way  of  supplemental 
answer,  the  plaintiff's  agreement  to  do  so,  and  the  suit  had  not  been 
brought  to  trial.  It  was  held  in  an  action  on  the  note  that  the 
fact  that  the  suit  had  not  been  discontinued  did  not  show  a  total 
failure  of  consideration  for  the  note.*" 

Se.  Hall    V.    Minturn,    (1874)     66  E.   46,  affirming  3»  SUte  Rep.   163, 

N.   Y.   676   mem.,   affirming   6  Lang.  14  K.  Y.  S.  »11. 

66;    Hand  v.   Fielding,    (Sup.   1808)  M.  Caren  v.  Liebovitz,  (Sup.  1906) 

Anth.  N.  P.  87;  Elwell  v.  Chamber-  113  App.  Div.  674,  99  N.  Y.  S.  962. 

Iain,  (Super.  Ct.  1869)  17  Super.  Ct.  M.  Bookstaver    v.    Jayne,    (1876) 

320.  60  N.  Y.  146. 

87.  Rice   v.    Grange,    (1892)     131  30.  Whitlock  v.  Coulter,  (City  Ct 

N.  Y.  149,  42  State  Rep.  747,  30  N.  Tr.  T.  1882)   1  City  Ct.  428. 
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§  357.  Purchase  Money  for  Land  Ck>nve7ed  or  Chattels  Sold. — 
In  case  of  a  sale  of  a  chattel  with  implied  warranty  of  the  seller's 
title,  if  the  seller  has  no  title,  in  consequence  of  which  the  chattel 
is  taken  from  the  buyer  by  the  true  owner,  this  may,  as  a  general 
rule,  be  set  up  in  defense  to  an  action  for  the  price  as  a  failure  of 
consideration.*^  It  is  also  held,  in  case  of  a  conditional  sale,  that  if 
the  seller  retakes  the  property  absolutely,  on  the  default  of  the 
buyer  in  making  the  stipulated  payments,  he  cannot  thereafter  re- 
cover the  unpaid  instalments,  as  the  consideration  fails.**  The 
question  whether  the  total  failure  of  title,  on  a  conveyance  with 
warranty,  is  a  good  defense  to  a  suit  on  a  note  or  bond  given  for 
the  purchase  money,  is  one  on  which  judges  have  entertained  dif- 
ferent opinions.  Where  there  is  a  covenant  of  warranty  or  for 
quiet  enjoyment  merely,  which  covenant  is  not  broken  until  there 
has  been  an  eviction  or  something  equivalent  to  an  eviction,  there 
is  great  difficulty  in  permitting  the  purchaser  to  show  a  total  or 
partial  failure  of  title  either  in  bar  of  the  action  or  to  reduce  the 
amount  of  the  recovery.  It  is  a  well  known  fact  that  land  is  fre- 
quently conveyed  with  general  warranty,  which  is  warranty  against 
eviction  only,  when  both  parties  to  the  sale  perfectly  understand 
that  the  title  is  doubtful  or  that  there  is  some  outstanding  con- 
tingent interest  which  may,  perhaps  at  some  future  period,  be  the 
means  of  evicting  the  purchaser;  and  to  protect  the  purchaser  and 
to  enable  him  to  recover  against  the  vendor  the  covenant  of  war- 
ranty is  inserted  in  the  deed.  And  yet  in  many  cases  of  this  kind, 
the  purchaser  continues  to  hold  and  enjoy  the  land  until  all  ques- 
tions as  to  the  title  are  removed,  by  lapse  of  time  or  otherwise. 
Permitting  the  purchaser  to  set  up  such  a  title  before  eviction 
vonld,  as  a  general  rule,  be  making  a  new  contract  for  the  parties, 
which  they  never  intended  to  make  themselves ; "  and  in  such  a 
case  the  right  to  set  up  the  failure  of  title  as  a  failure  of  consider- 
ation has  been  denied.'*     And  it  has  been  held  that  a  plea  of 

tl.  Forgotston    v.    Cragin,     (Sup.  requires  the  seller,  if  he  retakes  the 

1901)  62  App.  Div.  243,  70  N.  Y.  S.  property    sold    under    a    conditional 

V79.  sale,  to  resell  the   property  on  the 

88.  White  v.  Gray,  (Sup.  1904)   06  account  of  the  buyer,  and  if  he  fails 

App.  Div.  154,  156,  89  K.  Y.  S.  481 ;  to  do  so,  gives  the  buyer  the  right 

Cooper  V.   Payne,    (Sup.    1906)    111  to  recover  the  payments  made. 

App.  Div.  785,  97  N.  Y.  8.  863;  Nel-  88.  Tallmadge  v.  Wallis,   (Ci.  Err. 

•on  V.  Gibson,  (Sup.  1911)   149  App.  1840)   2.5  Wend.  107,  11.5. 

Div.  894,  129  N.  Y.  S.  702.  84.  Whitney  v.  Lewris,  (Sup.  18.39) 

The  Personal  Property  Law,  f  67  21  Wend.  1.91;  Tibbets  v.  Ayer,  (Sup. 

(40  McKinney's  Cons.  Laws,  p.  103),  1843)  Hill  4  D.  Supp.  174.     See  also 
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"  -want  of  seizin  "  is  not  a  good  plea  in  bar  to  an  action  of  debt 
on  a  bond  given  for  the  purchase  money  for  land  conveyed  with 
covenant  of  seizin  where  the  purchaser  has  not  been  evicted." 
The  same  view  is  taken  where  chattels  in  the  possession  of  the 
seller  are  sold  and  delivered  to  the  buyer;  the  latter  cannot, 
unless  the  possession  of  the  chattels  has  been  taken  from  him, 
set  up  the  want  of  title  in  the  seller  in  defense  of  an  action  for  the 
agreed  price.**  On  the  other  hand,  where  there  has  been  an  ac- 
tual eviction  of  the  purchaser  by  a  title  or  claim  which  entitled  the 
party  recovering  the  property  to  mesne  profits,  so  that  the  amount 
of  damages  which  the  grantee  would  be  entitled  to  recover  for  the 
breach  of  warranty  thus  broken  would  be  the  full  extent  of  the 
unpaid  purchase  money  with  the  interest  due  thereon,  the  view 
is  generally  taken  that  there  is  a  virtual  failure  of  the  whole  con- 
sideration of  the  note  or  bond  given  for  the  purchase  money,  and 
that  in  such  a  case  the  purchaser,  to  avoid  circuity  of  action,  should 
be  permitted  to  plead  such  total  failure  of  consideration  as  an 
absolute  bar  to  the  suif  And  it  is  said  that  the  effect  of  setting 
up  such  a  defense  would  operate  as  an  estoppel  against  the  pur- 
chaser, if  he  should  attempt  to  bring  an  action  for  a  breach  of 
warranty  «fter  he  had  been  once  satisfied  for  his  damages  in  this 
manner.'*  If  the  purchaser  has  enjoyed  the  possession  for  a  period 
of  time  for  which  he  cannot  be  made  to  account  for  the  mesne 
profits,  and  interest  on  the  purchase  money  for  the  period  cov- 
ered by  such  time  has  not  been  paid,  there  is  not  a  total  failure 
of  consideration,  as  the  purchaser  has  had  the  benefit  of  the 
possession  without  having  paid  the  equivalent  therefor  and  with- 
out liability  to  account  to  anyone  therefor." 

§  358.  Pleading  Defense  of  Total  or  Partial  Failure.— The 
defense  of  a  total  failure  of  consideration  was,  prior  to  the  Code 
form  of  practice,  admissible  under  the  general  issue.*'  It  was 
otherwise,  however,  as  to  the  defense  of  a  partial  failure,  and  to 

Lattinv.  Vail,  (Sup.  1937)  17  Wend.  107,    116;    Tibbets    v.    Ayer,    (Sup. 

188;  Winslow  v.  Buel,   (Sup.  Sp.  T.  1843)  Hill  &  D.  Supp.  174;  Vielie  v. 

1854)    11  How.  Pr.  373.  Osgood,    (Sup.    1849)    8    Barb.    130, 

9S.  Tallmadge  v.  Wallis,   (Ct.  Err.  134. 

1840)  25  Wend.  107.  SA.  Tallmadge  v.  Wallis,  (Ct.  Err. 

3«.  Vibbard     v.     Johnson,      (Sup.  1840)   25  Wend.  107,  116. 

1821)    1»  Johns.   77;    Case  v.  Hall,  38.  TibbeU  v.   Ayer,    (Sup.    1843) 

(Sup.  1840)  24  Wend.  102.  Hill  &  D.  Supp.  174. 

37.  Frisbee    v.     Hoffnagle,     (Sup.  40.  Payne  v.   Cutler,    (Sup.    1836) 

1814)    11    Johns.   50;    Tallmadge   v.  13  Wend.  605;  Tibbets  t.  Ayer,  (Sup. 

Wallis,    (Ct.    Err.    1840)    25    Wend.  1843)  Hill  &,  D.  Supp.  174. 
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make  such  a  defense  available  it  was  necessary  to  accompany  the 
plea  of  the  general  issue  with  notice  of  the  special  defense."  As 
said  by  Sutherland,  J.,  in  an  early  case:  "A  total  and  entire 
failure  of  consideration,  on  the  ground  of  fraud  or  otherwise,  may 
be  given  in  evidence  under  the  general  issue  without  notice ;  but  a 
partial  failure  cannot  be  given  in  evidence  without  special  notice ; 
it  does  not  go  to  the  foundation  of  the  action,  and  show  that  the 
plaintiff  is  not  entitled  to  recover  anything,  but  is  merely  in  miti- 
gation of  damages."**  This  view  is  still  recognized  since  the 
adoption  of  our  Code  form  of  practice,  and  the  defense,  in  reduc- 
tion of  the  amount  of  the  recovery,  of  a  partial  failure  of  consid- 
eration is  not  admissible  under  a  general  denial.**  And  it  also 
seems  that  the  defense  of  a  total  failure  of  consideration  is  in  the 
nature  of  new  matter  and  must,  tinder  our  Code  form  of  practice, 
be  specially  pleaded.**  In  setting  up  the  defense  of  a  failure  of  con- 
sideration, it  should  be  alleged  whether  the  failure  is  a  total  failure 
of  consideration  which  goes  to  the  whole  recovery,  or  merely  a  par- 
tial failure  which  is  in  the  nature  of  a  counterclaim  and  goes 
merely  in  reduction  of  the  amount  of  the  recovery.** 


U.  F)M>ple  V.  Judges  of  C.  P., 
(Snp.  1834)  12  Wend.  246;  Payne  v. 
Cutler,  (Sup.  1835)  13  Wend.  605; 
Tibbets  v.  Ayer,  (Sup.  1843)  Hill  & 
D.  Supp.  174. 

4S.  People  v.  Jadg«»  of  C.  P., 
(Sup.  1834)   12  Wend.  246. 

In  Eldridge  v.  Mather,  (1849)  2 
N.  Y.  157,  158,  Shankland,  J.,  said: 
"  We  are  of  opinion  that  in  this  state 
the  rule  is  fully  settled  and  should 
be  adhered  to,  that  where  the  de- 
fendant is  sued  upon  a  contract,  and 
desires  to  set  up  in  defense  a  partial 
want  or  failure  of  consideration  in 
mitigation  of  damages,  he  must  give 
notice  thereof.  This  principle  was 
expressly  adc^ted  as  early  as  1814, 
by  the  supreme  court  of  this  state  in 
the  case  of  Runyan  v.  Nichols  (11 
Johns.  547 ) ,  and  was  again  impli- 
edly sanctioned  in  1816  in  the  case 
of  Bleecker  &  Bleecker  v.  Vrooman 
(13  Johns.  302).  The  practice  of 
giving  notice  in  such  cases  was  fol- 
lowed in  Spalding  v.  Vandercook  (2 
Wend.    431),   and   the   necessity    of 


giving  notice  of  such  a  defense  is 
recognized  in  Burton  v.  Stewart  (3 
Wend.  236);  Reab  v.  McAlister  (8 
Wend.  109) ;  Barlwr  v.  Rose  (5  Hill, 
76),  and  some  other  cases  which  are 
reported.  See  also  Sedgwick  on  the 
Measure  of  Damages,  456.  After  so 
long  an  adherence  to  a  rule  which 
is  just  in  itself,  and  so  well  calcu- 
lated to  effectuate  the  object  of  all 
pleading,  viz.,  to  apprise  the  opposite 
party  of  the  true  grounds  of  dispute, 
it  is  too  late  to  inquire  as  to  the 
origin  of  the  rule  or  whether  it  is 
supported  by  English  precedents." 

43.  Dubois  v.  Hermaace,  (1874) 
56  N.  Y.  673,  674  mem.;  Wray  v. 
Miller,  (Sup.  App.  T.  1910)  120  N. 
Y.  S.  787.  See  also  Rogers  v.  Poly- 
technic Institute,  (Sup.  1903)  87 
App.  Div.  81,  84  N.  Y.  S.  12. 

44.  Forgotston  v.  Cragin,  (Sup. 
1901 )  62  App.  Div.  243,  70  N.  Y.  S. 
979. 

46.  Clough  V.  Murray,  (Super.  Ct. 
G.  T.  1862)   19  Abb.  Pr.  97. 
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§  359.  Against  Whom  Defense  Available. — A  party  to  nego- 
tiable paper  given  in  consideration  of  the  payee's  executory 
promise,  such  as  a  promise  to  deliver  goods  in  the  future,  cannot 
set  up  the  defense  of  a  failure  of  consideration,  arising  from  the 
subsequent  failure  to  deliver  the  goods,  as  against  one  who  pur- 
chases the  paper  in  due  course  before  the  breach  of  the  payee's 
promise  to  deliver  the  goods,  even  though  the  purchaser  had 
knowledge  of  the  consideration  on  which  the  paper  was  based,** 
or  even  after  such  breach  if  the  purchaser  had  no  knowledge  of 
it.*'  Thus  where  the  consideration  for  the  acceptance  of  a  draft 
drawn  to  the  order  of  the  drawer  is  the  agreement  of  the  drawer 
to  deliver  goods  to  the  acceptor,  the  failure  of  the  drawer  to  make 
delivery  does  not  constitute  a  failure  of  consideration  which  can 
be  set  up  against  a  holder  who  acquired  the  draft  prior  to  the 
default  of  the  drawer  in  the  delivery  of  the  goods,  even  though 
he  may  have  had  notice  of  the  nature  of  the  consideration  for  the 
acceptance."  It  would  be  otherwise,  however,  if  the  chose  in  ac- 
tion was  not  negotiable,  as  an  assignee  of  a  non-negotiable  chose  in 
action  takes  subject  to  all  defenses  inherent  in  the  transaction 
which  would  have  been  available  against  the  assignor.**  If  a 
promise  is  made  for  the  benefit  of  a  third  person  his  right  to  en- 
force it  is  a  derivative  one,  and  is  enforceable  by  him  only  on 
the  same  terms  that  it  could  have  been  enforced  by  the  party 
through  whom  he  derives  his  right;  and,  therefore,  the  defense  of 
a  total  or  partial  failure  of  consideration  may  be  set  up  against 
him.» 

Pleading  and  Proof  of  Consideration  OenerciUy 

%  360.  In  (General. — ^At  common  law,  though  the  promise  is  in 
writing,  the  consideration  need  not  be  expressed  but  may  be 
proved  in  all  cases  by  extrinsic  evidence,  the  requirement  as  to  a 
consideration  being  satisfied  if  there  is  in  fact  a  consideration.^ 

46.  Davia  v.  McCready,  (1858)  17  ing  on  other  gronnda  38  App.  Div. 
N.   Y.   230;    Tradesmen's  Nat.   Bank      240,  67  N.  Y.  S.   121. 

V.    Curtis,    (1901)    167    N.   Y.    1»4,  4».  Newman  v.   Overbaugh,    (Sup. 

60  N.  E.  429,  affirming  as  to  this  but  Sp.  T.  1909)   116  N.  Y.  S.  369.     Se« 

reversing  on  other  grounds  38  App.  also  Jermyn  v.  Searing,  (Sup.  1M5) 

Div.  240,  57  N.  Y.  S.  121.  170  App.  Div.  707,  156  N.  Y.  S.  718. 

47.  Davis  v.  McCready,  (1858)  17  «0.  Detmer  Woolen  Co.  v.  Van 
N.  Y.  230.  Horn,  (Sup.  App.  T.  1908)  6»  Misc. 

48.  Tradesmen's  Nat  Bank  v.  Cur-  163,  110  N.  Y.  S.  312. 

tis,  (1901)   167  N.  Y.  194,  60  N.  E.  »l.  Thomp«>n  v.  Blanchard,  (1850), 

429,  affirming  as  to  this  but  revers-      3  N.  Y.  335,  337;  Eeuka  College  v. 


Digitized  by  VjOOQIC 


i  360] 


CONSIDERATION 


569 


As  a  consideration  is  essential  to  the  validity  and  enforcement  of  an 
executory  contract,  the  complaint  in  an  action  for  its  breach  must 
show,  as  a  general  rule,  .that  the  contract  is  supported  by  a  suffi- 
cient consideration."  But  where  a  copy  of  the  instrument  sued  on 
is  set  forth  in  the  complaint  and  that  instrument  on  its  face  shows 
the  existence  of  a  valid  consideration,  no  other  averment  of  a  con- 
sideration need  be  made,  for  in  a  complaint  that  is  deemed  averred 
which  by  reasonable  and  fair  intendment  can  be  implied  from  the 
facts,"  as  where  the  contract  set  forth  is  one  containing  mutual 
promises,"  or  where  it  recites  the  promise  of  the  defendant  to  be 
for  "  value  received."  "  So  if  the  agreement  is  one  which  imports 
a  consideration  without  any  recital  of  "value  received,""  no 
allegation  of  a  consideration  is  necessary.^  If  the  promise  is  not 
in  a  form  which  imports  a  consideration,  and  none  is  recited  in 
the  contract  so  as  to  raise  a  prima  facie  presumption  of  one,  the 
fact  that  there  was  a  consideration  must  be  proved  by  the  party 
seeking  to  enforce  the  contract,  instead  of  casting  on  the  promisor 
the  duty  to  show  that  there  was  no  consideration  for  his  promise." 


Eay,  (1901)  167  N.  Y.  96,  60  N.  E. 
326,  affirming  41  App.  Div.  200,  58 
N.  Y.  S.  746;  Barnes  v.  Ferine,  (Sup. 
G.  T.  1852)  15  Barb.  249,  affirming 
9  Barb.  202,  and  affirmed  12  N.  Y.  18; 
Natelsohn  v.  Reich,  (Sup.  App.  T. 
1906)  50  Misc.  585,  99  N.  Y.  S.  327. 
See  also  Post  t.  Doremus,  (1875)  60 
N.  Y.  371,  376. 

S2.  National     Citizens'     Bank     v. 
Toplitz,   (1904)    178  N.  Y.  464,  467, 

71  N.  E.  1;  Holmes  t.  Northern  Pac. 
S.  Co.,  (Sup.  1901)  65  App.  Div.  49, 

72  N.  Y.  S.  476;  Hevia  v.  Wheelock, 
(Sup.  1913)  155  App.  Div.  387,  140 
N.  Y.  S.  351;  Burnet  v.  Bisco,  (Sup. 
1809)  4  Johns.  235;  Spear  v.  Down- 
ing, (Sup.  G.  T.  1861)  34  Baxb.  522, 
12  Abb.  Pr.  437,  22  How.  Pr.  30; 
Dolcher  v.  Fry,  (Sup.  G.  T.  1862)  37 
Barb.  152;  PoUand  v.  Hollander, 
(Sup.  8p.  T.  1909)  62  Misc.  523, 
115  N.  Y.  S.  1042;  Richards  v.  Levi- 
wn,  (Sup.  App.  T.  1913)  142  N.  Y. 
8.  272;  Rafolovitz  v.  American  To- 
bacco Co.,  (Sup.  Sp.  T.  1893)  29 
Abb.  N.  Cas.  406,  23  N.  Y.  S.  274. 

Si.  Prindle   t.    Caruthers,    (1857) 
15  N.  Y.  425,  12  Super.  Ct.  670,  note; 


Wood  V.  Knight,  (Sup.  1898')  35 
App.  Div.  21,  54  N.  Y.  S.  466. 

54.  Wood  V.  Knight,  (Sup.  1898) 
35  App.  Div.  21,  54  N.  Y.  S.  466. 

M.  Prindle  v.  Caruthers,  (1857) 
15  N.  Y.  425,  12  Super.  Ct.  670,  note; 
Meyer  v.  Hibsher,  (1872)  47  N.  Y. 
265;  Owens  v.  Blackburn,  (Sup. 
1914)  161  App.  Div.  827,  146  N.  Y. 
S.  966;  Jerome  v.  Whitney,  (Sup. 
1811)  7  Johns.  321;  Walrad  v. 
Petrie,   (Sup.  1830)   4  Wend.  575. 

69,  See  following  sections  as  to  in- 
struments importing  a  consideration, 

67.  Carnwright  v.  Gray,  (1891) 
127  N.  Y.  92,  38  State  Rep.  56,  27 
N.  E.  835;  Abrahamson  v.  Steele, 
(Sup.  1917)  176  App.  Div.  8«5,  163 
N.  Y.  S.  827;  Troy  Bank  v.  Top- 
ping, (Sup.  1835)  13  Wend.  557; 
Underbill  v.  Phillips,  (Sup.  1877) 
10  Eun  591 ;  Johannessen  v.  Mun- 
roe,  (Sup.  1895)  84  Hun  594,  599, 
66  State  Rep.  142,  32  N.  Y.  S.  863. 

56.  Duffield  v.  Johnston,  (1884) 
96  N.  Y.  369,  affirming  10  Daly  360; 
Bradt  v.  Krank,  (1900)  164  N.  Y. 
515,  58  N.  E.  657,  reversing  35  App. 
Div.   623  mem.,  64  N.  Y.  S.   1096; 
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If  the  instrument  sued  on  does  not  import  a  consideration  the 
complaint  must  allege  one,  and  the  defense  of  a  want  of  consider- 
ation is  available  under  a  general  denial ;  ™  it  is  otherwise  as  to  a 
partial  failure  of  consideration,  for  that  is  available  in  reduction 
of  the  amount  of  recovery  only.**  Where  the  consideration  is  in 
issue  it  seems  that  the  plaintiff  should  not  be  permitted  to  prove  or 
rely  on  two  inconsistent  propositions,  as  his  evidence  to  prove 
the  one  as  the  consideration  for  the  promise  necessarily  disproves 
the  truth  of  the  other.**  If  the  nature  of  the  consideration  is 
stated  it  excludes  proof  of  other  or  further  consideration.**  The 
decisions  are  not  in  accord  as  to  whether  a  general  allegation  that 
the  contract  in  question  was  based  on  a  "valuable  consideration  " 
or  that  the  promise  was  made  for  value  is  sufficient.  According 
to  the  better  view  this  is  regarded  as  a  conclusion  of  law  and  there- 
fore insufficient.*' 


Deyo  V.  Thompson,  (Sup.  1000)  63 
App.  Div.  9,  65  N.  Y.  S.  459; 
Schworm  v.  Goodrich,  (Sup.  Tr.  T. 
1899)  29  Misc.  721,  62  N.  Y.  S.  758} 
Richards  v.  Levison,  (Sup.  App.  T. 
1913)  142  N.  Y.  S.  272;  Patchen  v. 
Brown,  (Sup.  1871)  3  Alb.  L.  J.  150. 
But  in  Fitch  v.  Redding,  (Super.  Ct. 
1850)  6  Super.  Ct  130,  136,  which 
was  an  action  on  a  check,  that  itself 
imported  a  consideration,  Duer,  J., 
says :  "  We  cannot  thinlc  that  a  de- 
fense which  is  rested  upon  the  single 
ground  of  the  absence  of  a  valuable 
consideration  deserves  much  favor  in 
a  court  of  justice.  Where  the  prom- 
ise is  deliberate,  and  is  reduced  to 
writing,  the  rule  of  law  which  per- 
mits the  defense  (although  the  fact 
is  otherwise  stated  by  many  of  our 
text  writers)  is  almost  peculiar  to 
our  own  jurisprudence,  and  is  con- 
demned by  the  general  sense  of  legis- 
lators and  jurists,  as  well  as  of  mer- 
chants. Still,  as  the  rule  undoubt- 
edly exists,  it  must  be  obeyed,  and 
the  defense,  when  clearly  established, 
be  admitted  to  prevail;  but  it  is  not 
inconsistent  to  say  that,  considering 
the  nature  of  the  defense,  the  party 
who  relies  upon  it  should  be  held  to 
the  strictest  proof,  and  every  doubt 
that  he  suffers  to  remain  be  decided 
against  him.     In  the  present  case. 


however,  these  observations  are  not 
necessary  to  justify  our  decision, 
since  our  objections  to  the  defense 
apply  not  merely  to  the  sufficiency 
of  its  proof,  but  to  the  reality  of  its 
existence." 

69.  Schworm  v.  Ooodrich,  (Snp. 
Tr.  T.  1899)  29  Misc.  721,  62  N.  Y. 
8.  758;  Wray  v.  Miller,  (Sup.  App. 
T.  1910)   120  N.  Y.  S.  787. 

00.  See  supra,  section  355. 

61.  Winchell  v.  Latham,  (Sap. 
1827)  6  Cow.  682;  Wray  v.  Miller, 
(Sup.  App.  T.  1910)  120  N.  Y.  S. 
787. 

62.  Petze  v.  Leary,  (Sup.  1907) 
117  App.  Div.  829,  102  N.  Y.  S.  960. 

63.  Fulton  V.  Varney,  (Sup.  1907) 
117  App.  Div.  672,  102  N.  Y.  8.  608; 
Neukirch  v.  McHugh,  (Sup.  1914) 
165  App.  Div.  406,  150  N.  Y.  S. 
1032;  Kinsella  v.  Lockwood,  (Sup. 
App.  T.  1913)  79  Misc.  619,  140 
N.  Y.  513;  Waterbury- Wallace  Co. 
V.  Ivey,  (Sup.  App.  T.  1917)  99 Misc. 
260,  163  N.  Y.  S.  719;  Dahl  v.  Scan- 
dinavian Trust  Co.,  (Sup.  Sp.  T. 
1919)  108  Misc.  135,  177  N.  Y.  S. 
489.  See  also  Czerney  v.  Haas,  (Sup. 
1911 )  144  App.  Div.  430,  129  N.  Y.  S. 
.537;  Browning  v.  Terwilliger,  (Sup. 
1911)  144  App.  Div.  516,  129  N.  Y. 
S.  431.  But  see  St.  Lawrence  County 
Nat.  Bank  v.  Watkins,  (Sup.  1912) 
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§  361.  Instmments  Importing  a  Oonsideoration  Oenerally.— ^ 
Though  ordinarily  there  is  no  presumption  that  a  promise  to  pay 
money  or  do  some  other  act  is  based  on  a  consideration,  and  the 
promisee  is  required  to  allege  and  prove  a  sufficient  consideration, 
the  view  was  taken  i^i  an  early  case  in  our  state  that  if  the  word 
"  agree  "  is  used  in  a  written  promise  to  pay  money,  the  instru- 
ment will  ordinarily  import  a  consideration;  and  where  the  con- 
tract was  as  follows:  "  I  do  hereby  agree  and  bind  myself  to  pay 
to  Samuel  Andrews  the  sum  of  one  hundred  dollars,  whenever  and 
as  soon  as  Sheriff  street  shall  be  opened,"  it  was  held,  as  an 
additional  reason  for  reversing  the  judgment  below,  that  the  law 
would  imply  a  consideration  from  the  use  of  the  word  "  agree."** 
In  so  far  as  a  consideration  may  be  necessary  for  the  assignment 
of  a  chose  in  action  so  as  to  carry  the  beneficial  interest  to  the 
assignee,  the  law  will  presume  that  there  was  a  sufficient  considera- 


153  App.  Div.  551,  138  N.  Y.  S.  116, 
rerereing  76  Misc.  633,  135  N.  Y.  S. 
461. 

In  Keukirch  v.  MeHugh,  (Sup. 
1914)  165  App.  DiT.  406,  407,  150 
a.  T.  S.  1032,  Laughlin,  J.,  after 
referring  to  the  conflict  between  the 
cases  in  the  First  and  Third  Depart- 
ment, said :  "  In  view  of  the  former 
decisions  of  this  court  on  the  precise 
point  now  presented,  which  being  only 
one  of  pleading  is  not  vital,  and  with 
which  it  is  no  hardship  to  comply, 
I  think  that  we  should  adhere  to  the 
rule  prescribed  by  the  decisions  in 
this  department,  and  leave  it  for  the 
Conrt  of  Appeals  to  correct  us  if  we 
are  in  error,  and  to  decide  whether 
the  mle  that  an  allegation  that  a 
promise  to  pay  or  Ihat  a  note  or 
other  instrument  was  duly  assigned 
'for  value  received'  (Prindle  v.  Ca- 
mthers,  15  N.  Y.  425;  Benedia  v. 
Kress,  97  App.  Div.  65;  National 
Citirens'  Bank  v.  Toplitz,  178  N.  Y. 
464,  467 ) ,  is  a  sufficient  allegation  of 
the  fact,  should  apply  where  the  alle- 
gation is,  ae  here,  that  the  parties 
'  for  a  valuable  consideration '  made 
and  entered  into  a  certain  contract." 

84.  Andrews  V.  Pontue.  (Sup.  1840) 
W  Wend.  285.  In  this  case  Cowen, 
J.  (p.  289),  said:  "Words  like 
these,  standing  alone,  wete  in  Easter 

36 


term,  1839,  held  by  the  Queen's 
Bench  in  England,  to  import  a  con- 
sideration, and  were  received  as'  suffi- 
cient to  sustain  an  action  upon  an 
account  stated.  Davies  v.  Wilkin- 
son, 1  Jurist  (Am.  ed.  by  Halst.  &, 
Voorh.)  372.  The  words  were,  'I 
ajree  to  pay  C.  D.  £695,  at  four  in- 
stalments (mentioning  time  and 
place  for  all  except  £95),  and  adding, 
'  The  remaining  £95  to  go  as  a  set- 
off,' etc.,  on  a  certain  debt.  The 
court  pronounced  this  to  be  an  agree- 
ment, not  a  promissory  note;  and 
held  that  the  word  '  agree,'  of  itself, 
imported  a  consideration.  Lord  Den> 
man,  Ch.  J.,  said :  '  I  think  the 
promise  in  this  case  conveyed  by  the 
words  "  I  agree  to  pay,"  imports  a 
consideration,  without  doing  any  vio- 
lence to  the  language.'  And  the  three 
other  learned  judges,  Littledale,  Pat- 
teson  and  Coleridge,  expressly  con- 
curred in  the  remark.  The  case  is  in 
point,  and  agrees  with  what  has  long 
been  understood  from  the  word  agree- 
ment, as  used  in  the  statute  of 
frauds.  It  means  not  only  a  promise 
but  a  quid  pro  quo.  Wain  v.  Warl- 
ters,  5  East  10  [which  involved  the 
statfite  of  frauds  and  the  necessity 
for  a  statement  of  the  consideration 
in  the  memorandum].  Lord  Ellen- 
borough,    in   the    case   cited,   denied 
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tion."  And  in  case  of  an  assignment  of  a  deposit  in  a  savings 
bank  by  the  delivery  of  the  pass-book  and  an  order  on  the  bank 
to  pay  the  amount  to  the  transferee,  it  has  been  held  that  if  neces- 
sary a  consideration  for  the  transfer  would  be  presumed.*'  An 
assignment  of  a  chose  in  action  by  way  of  a  gift  may,  however, 
as  in  case  of  gifts  of  chattels,  be  made  so  as  to  be  effective  to  carry 
the  entire  interest  in  the  chose  in  action  to  the  donee  or  assignee 
without  any  consideration  whatsoever." 

§  362.  Becital  of  Ckmsideration  C^eneraUy.— The  recital  of  a 
consideration  is  prima  facie  evidence  of  the  fact,**  and  the  use 
of  the  phrase  "  value  received  "  imports  a  sufficient  consideration.** 
In  case  of  a  conv^ance  by  a  trustee  the  recital  of  the  consideration 


that  the  word  was  to  be  understood 
in  a  loose  and  incorrect  sense,  '  a» 
synonymous  to  promise  or  undertak- 
ing,' but  '  in  its  more  proper  and 
correct  sense,  as  signifying  a  mutual 
contract  on  consideration  between 
two  or  more  parties.'  In  this  view 
the  court  concurred.  So  much  for 
the  word  when  used  in  a  statute;  a 
fortiori  when  used  in  a  contract. 
The  statute  might  have  been  made 
'Operative  without  such  a  construc- 
tion. In  the  view  we  are  now  talc- 
ing, this  contract  cannot." 

66.  Eno  V.  Crooke,  (1854)  10  N.  Y. 
60,  1  Seld.  Notes  234.  See  also  Hol- 
liater  v.  Kolb,  (Sup.  G.  T.  1891) 
5»  Hun  615,  35  SUte  Rep.  825,  12 
N.  Y.  S.  613. 

66.  McGuire  v.  Murphy,  (Sup 
1905)  107  App.  Div.  104,  94  N.  Y.  S. 
1005.  See  also  Dinley  v.  McCullagh, 
(Sup.  1895)  92  Hun  454,  72  State 
Rep.  416,  36  N.  Y.  S.  1007. 

67.  Durland  v.  Durland,  (Sup. 
1894)  83  Hun  174,  64  State  Rep. 
149,  31  N.  Y.  S.  596,  affirmed  153  N. 
Y.  67,  47  N.  E.  42. 

68.  In  re  Steglioh,  (Sup.  1904)  91 
App.  Div.  75,  86  N.  Y.  S.  257,  hold- 
ing that  a  recital  of  "  one  dollar  and 
other  good  and  valuable  consideration 
...  in   hand   paid "   is   prima  facie 

■  sufficient  to  support  the  promise. 

69.  Eastern  Plank  Road  Co.  v. 
Vaughan,  (1856)  14  N.  Y.  546,  af- 
firming 20  Barb.  155;  Meyer  v.  Hib- 
aher,  (1872)  47  N.  Y.  265;  Becker  v. 


Fischer,  (Sup.  1897)  13  App.  Div. 
656,  43  N.  Y.  S.  686;  Banker  y. 
Coons,  (Sup.  1899)  40  App.  Div.  572, 
58  N.  Y.  S.  47;  Rice  v.  Rice,  (Sup. 
1899)  43  App.  Div.  458,  60  N.  Y.  S. 
97;  Harris  V.  Buchanan,  (Sup.  1905) 
100  App.  Div.  403,  91  N.  Y.  S.  484; 
Hamilton  v.  Hamilton,  (Sup.  1908) 
127  App.  Div.  871,  112  N.  Y.  S.  10; 
Owens  V.  Blackburn,  (Sup.  1914)  161 
App.  Div.  827,  146  N.  Y.  S.  966; 
Lasher  v.  Rivenburgh,  (Sup.  1920) 
191  App.  Div.  676,  181  N.  Y.  S.  818; 
Jerome  v.  Whitney,  (Sup.  1811)  7 
Johns.  321;  Walrad  v.  Petrie,  (Sup. 
1830)  4  Wend.  575,  576;  Connecti- 
cut Mut.  L.  Ins.  Co.  V.  Cleveland, 
etc.,  R.  Co.,  (Sup.  G.  T.  1863)  *1 
Barb.  9,  26  How.  Pr.  225;  Chapin  v. 
HoUister,  (Sup.  G.  T.  1872)  7  Lans. 
456;  Holliday  v.  Lewis,  (Sup.  G.  T. 
1878)  14  Hun  478  mem.;  Howell  v. 
Wright,  (Sup.  G.  T.  1886)  41  Hun 
167,  4  State  Rep.  148,  affirmed  122 
N.  Y.  667  mem.,  3  Silv.  App.  142,  25 
N.  E.  912;  Hayes  v.  Hood,  (Sup.  G. 
T.  1890)  &7  Hun  685,  32  State  Rep. 
28,  10  N.  Y,  S.  265;  Hawxhurst  v. 
Ritch,  (Sup.  a.  T.  1889)  2  Silv.  Sup. 
499,  24  State  Rep.  729,  6  N.  Y.  S. 
134;  Kui-sey  v.  Dempsey,  (Sup.  Tr. 
T.  1908)  60  Misc.  317,  113  N.  Y.  S. 
271;  Canning  v.  Lane,  (Sup.  App.  T. 
1913)  139  N.  Y.  S.  884;  Muzzey  v. 
Cable,  (Sup.  G.  T.  1884)  19  Wkly. 
Dig.  142;  Bleu-kman  v.  Cavin,  (Sup. 
G.  T.  1885)  21  Wkly.  Dig.  446. 
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is  prima  facie  proof  that  it  was  in  fact  as  recited ; '"'  and  the  gen- 
eral rale  preyails  in  our  state  that  the  recital  in  a  conveyance  or 
transfer  of  proi>erty  of  a  pecuniary  consideraticm  and  its  receipt 
is  prima  facie  evidence  that  it  was  paid,^^  even  as  against  strangers 
gnch  as  creditors  oi  the  grantor  or  the  like  who  seek  to  attack  the 
conveyance  as  voluntary  and  fraudulent  as  to  them,  or  grantees 
who  seek  protection  as  bona  fide  purchasers  for  value."  This 
effect  is  not,  however,  given  to  a  recital  of  a  nominal  consideration,^* 
and  a  recital  of  the  consideration  as  "  one  dollar  and  other  good 
and  valuable  consideration  "  is  held  a  recital  of  a  nominal  consid- 
eration merely.^^  In  executory  contracts  the  recital  of  a  considera- 
tion paid  does  not  preclude  the  promisor,  as  between  the  parties, 
from  disputiag  the  fact.''*  It  is  a  well  settled  legal  principle  that 
the  actual  consideration  of  a  written  instrument  may  be  shown, 
even  though  to  that  extent  that  it  contradicts  or  varies  the  con-- 
sideration  expressed  in  the  writing  itself.'"  Where  it  is  shown  that 
there  was  no  such  consideration  as  that  recited,  a  different  con- 
sideration may  be  shown  and  the  contract  thereby  sustained ; "  but 
where  the  contract  is  not  under  seal  and  it  is  shown  that  the  con- 
sideration mentioned  in  the  contract  was  not  in  fact  actually  given 
or  promised,  and  a  party  to  it  claims  that  there  was  some  other  con- 
sideration, it  is  incumbent  on  him  to  show  it.'*  Where  the  agree- 
ment recites  and  acknowledges  a  consideration  as  paid,  if  there 
was  in  fact  an  agreement  to  pay  the  consideration  recited  as  paid, 


70.  CUrke  t.  Davenport,  (Super, 
a.  1857)    14  Super.  Ct.  96. 

71.  Davin  T.  Iraian,  (1920)  228 
N.  Y.  1,  126  N.  E.  257,  reverging 
187  App.  Div.  88»  mem.,  174  N.  Y.  S. 
900. 

72.  Wood  V.  Chapin,  (1856)  13 
N.  Y.  509;  Lacuatrine  Fertilizer  Co. 
V.  Lake  Guano,  etc.,  Co.,  (1880)  82 
N.  Y.  476;  Turner  v.  Howard,  (Sup. 
1896)  10  App.  Div.  565,  42  N.  Y.  S. 
335;  Jackson  v.  McChemey,  (Sup. 
1827)  7  Cow.  360;  Amsden  v.  Man- 
(hester,  (Sup.  6.  T.  1862)  40  Barb. 
158;  McDonough  v.  JStna  L.  Ins.  Co., 
(Sun.  Tr.  T.  1902)  38  Misc.  625,  78 
N.  Y.  8.  217. 

78.  Turner  v.  Howard,  (Sup.  1896) 
10  App.  Div.  555,  42  N.  Y.  8.  335. 

74.  Turner  v.  Howard,  (Sup.  1896) 
10  App.  Div.  666,  42  N.  Y.  S.  336. 


75.  Fargig  v.  Walton,  (1887)  107 
X.  Y.  398,  12  State  Rep.  60,  14  N.  E. 
303;  Presbyterian  Church  v.  Coc^r, 
(1880)  112  N.  Y.  517,  21  State  Rep. 
503,  20  N.  E.  352;  Rohkohl  v.  Suss- 
man,  (Sup.  App.  T.  1908)  61  Misc. 
246,  113  N.  Y.  S.  586. 

76.  Cameron  v.  Fraser,  (Sup.  Tr. 
T.  1906)  48  Misc.  8,  94  N.  Y.  S. 
1068. 

77.  Fargis  v.  Walton,  (1887)  lOT 
N.  Y.  398,  12  State  Rep.  60,  14  N.  E. 
303;  Richfield  Springs  First  Nat. 
Bank  v.  Keller,  (Sup.  1908)  127  App. 
Div.  435,  111  N.  Y.  8.  729. 

78.  Fargis  v.  Walton,  (1887)  107 
N.  Y.  398,  12  State  Rep.  60,  14  N.  E. 
303,  reversing  51  Super.  Ct.  32.  See 
also  Rohkohl  v.  Suseman,  (Sup.  App. 
T.  1908)  61  Misc.  246,  113  N.  Y.  8. 
586. 
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this  will  be  sufBcient  to  sustain  the  contract.'*  There  is  no  pre- 
sumption, however,  that  as  a  matter  of  fact  there  was  such  an  agree- 
ment.***  If  the  contract  recites  a  nominal  consideration  as  paid 
and  also  "  other  valuable  considerations,"  proof  that  the  nominal 
consideration  was  not  in  fact  paid  does  not  rebut  the  presumption 
as  to  the  existence  or  truth  of  the  other  recital.**  If  instead  of 
relying  on  the  recital  of  "  value  received  "  as  importing  a  con- 
sideration, the  plaintiff  sets  forth  specially  in  what  the  value  re- 
ceived consisted,  it  then  becomes  incumbent  on  him  to  prove  the 
particular  consideration  according  to  the  averment.**  If  the  agree- 
ment, such  as  an  option  to  purchase  land,  recites  a  consideration 
as  paid  by  the  purchaser,  his  testimony  that  it  was  in  fact  paid, 
in  connection  with  the  prima  facie  presumption  arising  from  the 
recital,  is  sufficient,  as  against  the  testimony  of  the  vendor  that 
there  was  no  consideration,  to  make  a  preponderance  of  the  evi- 
dence in  favor  of  a  finding  that  the  recited  consideration  in  fact 
existed." 

§  363. Recital  of  Ccmsideration  in  Sealed  Contract. —  If 

the  contract  is  under  seal  and  also  recites  a  consideration,  though 
the  presumption  of  a  consideration  arising  from  the  seal  may  be 
rebutted,**  the  general  rule  has  been  laid  down  that  the  expression 
of  a  consideration  in  such  an  instrument  is  not  subject  to  contra- 
diction for  the  purpose  of  invalidating  the  instrument.**  Thus 
where  a  contract  giving  a  purchaser  the  option  to  purchase  land  is 
under  seal  and  recites  a  consideration,  though  nominal  as  in  case 
of  one  dollar  the  receipt  of  which  is  acknowledged,  it  has  been 
held  that  it  cannot  be  shown  for  the  purpose  of  invalidating  the 
contract  that  in  fact  there  was  no  consideration.'*   This  has  also 

79.  Childg  V.  Barnum,  (Sup.  G.  T.      App.  Div.  868,  13.5  N.  Y.  S.  948,  153 
1851)   11  Barb.  14,  afflrming  3  Super.      App.  Div.  903,  138  N.  Y.  S.  503. 

Ct.  58.  8S.  Jerome  v.  Whitney,  (Sup.  1811) 

80.  Fargis  v.  Walton,    (1887)    107  7   Johns.   321.     See  also  Lansing  v. 
N.  Y.  398,  12  State  Rep.  60,  14  N.  E.  M'Killip,   (Sup.  1805)   3  Caines  286. 
303,  27  Wkly.  Dig.  471,  reversing  51  83.  Jones  v.   Barnee,    (Sup.    1905) 
Super.  Ct.  32.     See  also  Rohkohl  v.  105  App.  Div,  287,  94  N.  Y.  S.  696. 
Sussman,    (Sup.    App.   T.    1908)    61  84.  See  infra,  section  373  et  seq. 
Misc.  246,  113  N.  Y.  S.  586.  85.  Fuller  v.  Artman,  (Sup.  1893) 

81.  Kam  v.  Benjamin,  (Sup.  1896)  69  Hun  546,  53  State  Rep.  339,  24 
10  App.  Div.  419,  76  State  Rep.  99,  N.  Y.  S.  13;  Olin  v.  Arendt,  (Rup. 
42  N.  Y.  S.  99,  affirmed  158  N.  Y.  Sp.  T.  1899)  27  Misc.  270,  58  N.  Y. 
725  mem..  53  N.  E.  1126;  Williams  S.  429.  See  also  Wells  v.  Wells 
V.  Whittell,  (Sup.  1902)  69  App.  (Sup.  1896)  8  App.  Div.  422,  426, 
Div.  340.  346.  74  N.  Y.  S.  820;  Less-  75  State  Rep.  224,  40  N.  Y.  S.  836. 
ler  V.   De  Loynes,    (Sup.   1912)    160  86.  Fuller  v.  Artman,  (Sup.  189S) 
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been  held  true  where  a  promise  under  seal  to  answer  for  the  debt 
of  another  recited  a  consideration."  And  there  is  no  doubt  but 
that  the  recital  of  a  consideration  in  a  deed  of  bargain  and  sale 
is  conclusive  as  to  the  fact  that  there  was  a  sufficient  consideration 
to  support  the  deed ;  and  though  it  may  be  shown  by  oral  evidence 
that  the  consideration  was  other  than  that  recited  or  that  it  was 
not  paid  when  its  receipt  is  acknowledged,  it  cannot  be  shown  that 
there  was  in  fact  no  consideration  for  the  purpose  of  invalidating 
the  deed,  which  to  be  effective  must  under  the  technical  rules  of 
the  common  law  be  based  on  a  consideration.'*  This  view,  however, 
as  applied  to  executory  contracts  is  not  recognized  to  its  full  extent, 
and  though  a  bond  or  note  under  seal  for  the  payment  of  money 
recites  a  consideration,  such  as  "  value  received,"  it  may  be 
shown,  since  the  abolition  of  the  conclusive  presumption  arising 
from  the  use  of  a  seal,"  that  there  was  in  fact  no  consideration  for 
the  promise,  and  a  recovery  thereby  defeated.*"  And  it  is  held 
that  an  instrument  under  seal  in  the  form  of  a  mortgage  on  real 
estate,  which  on  its  face  expresses  a  consideration  and  purports  to 
have  been  given  as  security  for  a  debt,  may  nevertheless,  as  between 
the  parties,  be  shown  to  have  been  purely  voluntary  or  without 
any  consideration,  and  so  unenforceable." 


69  Hun  S46,  53  State  Rep.  330,  24 
N.  Y.  S.  13.  See  also  Spitzli  v.  Guth, 
(Sup.  Sp.  T.  1920)  112  Mi8c.  630, 
183  N.  Y.  S.  743. 

87.  Clin  V.  Arendt,  (Sup.  Sp.  T. 
1899)  27  Misc.  270,  58  N.  Y.  S.  429. 

In  Childs  v.  Barnum,  (Sup.  G.  T. 
1831)  11  Barb.  14,  affirming  3  Super. 
Ct.  58,  the  view  is  taken  that  where 
a  contract  under  seal  to  answer  for 
the  debt  of  another  recites  a  con- 
iideration  of  one  dollar  "  paid," 
proof  that  the  dollar  was  not  paid, 
without  further  proof  that  there  was 
no  agreement  to  pay  it,  does  not 
sufficiently  prove  that  there  was  no 
consideration  for  the  promise. 

•8.  Orout  V.  Townsend,  (Ct.  Err. 
1845)  2  Denio  336.  See  supra,  sec- 
tion 234,  as  to  the  necessity  for  a 
consideration  to  support  a  bargain 
and  sale  deed. 

89.  See  infra,  section  374. 

90.  AnthcMiy  v.  Harrison,  (Sup. 
1878)  14  Hun  198,  affirmed  74  N.  Y. 


613  mem.;  Bradley  v.  McCutcheon, 
(Sup.  App.  T.  1916)  97  Misc.  412, 
161  N.  Y.  S.  394;  Reynolds  v.  Stein, 
(Sup.  App.  T.  1909)  117  N.  Y.  S. 
985.  See  also  Lessler  v.  De  Loynes, 
(Sup.  1912)  150  App.  Div.  868,  135 
N.  Y.  S.  948,  153  App.  Div.  903,  138 
N.  Y.  S.  503. 

91.  Baird  v.  Baird,  (1895)  145 
N.  Y.  659,  71  State  Rep.  312,  40 
N.  E.  222,  affirming  81  Hun  300,  62 
State  Rep.  748,  30  N.  Y.  S.  785.  See 
also  Davis  v.  Bechstein,  (1877)  69 
N.  Y.  440;  Parlchurst  v.  Higgins, 
(Sup.    1895)    38  Hun   113. 

In  Baird  v.  Baird,  (1895)  145 N.Y. 
6.59,  665,  71  State  Rep.  312,  40  N.  E. 
222,  O'Brien,  J.,  says:  "There  are, 
it  is  true,  expressions  to  be  found  in 
some  cases  to  the  effect  that  while 
the  question  of  consideration  is  open 
to  be  varied  by  parol  proof,  yet  the 
party  cannot  be  permitted  to  claim 
that  a  deed  or  other  instrument  with 
a  consideration  clause  or  a  seal,  or 
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§  364.  Commercial  Paper  Oenerally. —  Under  our  early  statutes 
the  broad  rule  was  frequently  laid  down  that  commercial  paper 
prima  facie  imports  a  consideration  sufficient  for  its  support. 
This  included  bills  of  exchange,  checks  and  promissory  notes.** 
"  The  effect  of  laws,"  says  Brown,  J.,  in  this  connection,  after 
referring  to  our  early  statute  which  followed  the  statute  of  Anne 
(3  and  4  Anne,  ch.  9),  and  placed  notes  on  the  same  footing  as 
inland  bills  of  exchange,  "  which  make  promissory  notes  nego- 
tiable, or  which  authorize  actions  of  debt  upon  them,  though  non- 
negotiable,  is  to  take  them  out  of  the  common  law  rule  which 
requires  that  every  contract  must  be  shown  by  the  party  who  sues 


both,  ia  wholly  without  consideration, 
and  thus  entirely  defeat  it.  If  this 
idea  is  anything  more  than  a  some- 
what shadowy  and  fanciful  remnant 
of  the  ancient  law,  it  is  not  easy  to 
define  its  precise  scope  or  practical 
application  when  applied  to  an  execu- 
tory instrument  like  a  mortgage.  To 
say  that  in  a  case  like  this  it  is 
open  to  the  defendant  to  reduce  by 
parol  proof  the  sum  expressed  as  the 
consideration  to  one  dollar  or  any 
other  nominal  sum,  but  that  he  can- 
not go  any  farther,  would  be  to  con> 
fese  that  the  distinction,  if  it  exists, 
is  altogether  without  substance.  The 
instrument  would  be  defeated  in 
either  case." 

In  Cheney  v.  Thornton,  (Sup.  G.  T. 
1892)  43  State  Rep.  510,  17  N.  Y.  S. 
545,  it  was  sought  to  foreclose  k 
mortgage  given  by  a  wife  to  her  hus- 
band at  a  time  (prior  to  the  Act  of 
1887)  when  such  a  mortgage  was 
void  at  law,  though  upheld  in  equity 
if  based  on  a  valuable  consideration. 
It  was  held  that  the  burden  was  on 
the  plaintiff  to  show  that  there  was 
a  valuable  consideration  for  the 
mortgage,  and  that  as  this  had  not 
been  done  a  judgment  for  the  plain- 
tiff was  improper. 

9«.  Raubitschek  v.  Blank,  (1880) 
80  N.  Y.  478,  affirming  44  Super.  Ct. 
564;  Carnwright  v.  Gray,  (1891)  127 
N.  Y.  92,  38  State  Rep.'  56,  27  N.  E. 
S.'JS;  Hegeman  v.  Moon,  (1892)  131 
N.  Y.  4«2,-4.S  State  Rep.  662.  .SON.  E. 
487;  Durland  v.  Durland,  (1897)  153 


N.  Y.  67,  47  N.  E.  42;  Yarwood  v. 
Truuts,  etc.,  Co.,  (Sup.  1904)  94 
App.  Div.  47,  51,  87  N.  Y.  S.  947; 
Goshen,  etc..  Turnpike  Road  v.  Hnr- 
tin,  (Sup.  1812)  9  Johns.  217;  Troy 
Bank  v.  Topping,  (Sup.  1832)  9 
Wend.  273,  277,  13  Wend.  557,  569; 
Sawyer  v.  McLouth,  (Sup.  G.  T. 
1866)  46  Barb.  350;  Foote  v.  Valen- 
tine, (Sup.  G.  T.  1888)  48  Hun  475, 
16  State  Rep.  15,  1  N.  Y.  S.  410, 
14  Civ.  Pro.  332;  Egan  v.  Egan, 
(Sup.  G.  T.  1890)  55  Hun  610,  30 
State  Rep.  157,  5  Silv.  Sup.  456,  8 
N.  Y.  S.  899;  Root  v.  Strang,  (Sup. 
1894)  77  Hun  14,  59  SUte  Rep.  258, 
28  N.  Y.  8.  273;  Johannessen  v.  Mun- 
roe,  (Sup.  1895)  84  Hun  594,  66 
State  Rep.  142,  32  N.  Y.  S.  863; 
Olsen  V.  Eneign,  (Com.  PI.  1894)  7 
Misc.  682,  58  State  Rep.  378,  28  N.  Y. 
S.  38;  Smith  v.  Unangst,  (Sup.  App. 
T.  1897)  20  Misc.  564,  46  N.  Y.  S. 
340,  affirming  19  Misc.  711,  43  N.  Y. 
S.  1164;  Bottum  v.  Scott,  (Sup.  O. 
T.  1887)  U  State  Rep.  514,  27  Wklv. 
Dig.  370,  affirmed  120  N.  Y.  623 
mem.,  23  K  E.  1152;  Arms  v.  Arms, 
(App.  1889)  22  State  Rep.  756;  Gra- 
bosski  V.  Gewerz,  (Com.  PL  G.  T. 
1892)  44  State  Rep.  127,  17  N.  Y.  8. 
528;  Fitch  v.  Redding,  (Super.  Ct. 
18.'50)  6  Super.  Ct.  130;  Cohn  v.  Hus- 
Bon,  (Super.  Ct.  1889)  57  Super.  Ct. 
238,  6  N.  Y.  S.  897,  affirmed  119  N.  Y. 
60n,  28  State  Rep.  852,  23  N.  E.  573. 
2  Silv.  App.  484;  Kinsman  v.  Bird- 
sail.  (Com.  PI.  1854)  2  E.  D.  Smith 
395. 
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upon  it  to  be  supported  by  a  consideration,  and  enables  the  holder 
to  maintain  an  action  thereon  without  allying  or  proving  a  con- 
sideration. In  other  words  a  consideration  is  implied  from  the 
character  of  the  instrument.  .  .  .  Promissory  notes  and  inland 
bills  of  exchange  were,  by  virtue  of  these  laws,  put  upon  an 
equality.  They  were  made  negotiable  if  they  contained  words  of 
negotiability,  but  whether  negotiable  or  not,  and  whether  they 
expressed  value  received  or  not,  it  was  no  longer  necessary  in 
actions  thereon  to  aver  and  prove  consideration. "  ••  The  pre- 
sumption of  a  consideration  arises  though  the  note  is  payable  at  a 
certain  time  at  or  after  the  maker's  death,**  and  though  the  promise 
is  in  terms  a  direction  to  his  executor  to  pay.**  It  is  not  neces- 
sary that  the  note  contain  the  usual  recital  of  "  value  received ;  "  *• 
in  fact,  this  recital  would  itself  import  a  consideration."  If  the 
note  attempts  to  recite  the  actual  consideration  and  in  doing  so 
shows  that  what  was  claimed  as  a  consideration  was  insufficient 
therefor  in  law,  this  rebuts  any  presumption  that  there  was  any 
other  consideration  to  support  the  note,  and  therefore  the  note  will 
not  imx>ort  a  consideration,  but  on  its  face  will  be  considered  un- 
enforceable.*" But  to  bring  the  case  within  this  rule  the  attempt 
to  state  the  consideration  must  show  with  reasonable  certainty  that 
the  consideration  so  recited  was  not  in  fact  sufficient.**  In  some  of 


8S.  Carnwright  t.  Gray,  (18»1) 
127  N.  Y.  92,  M,  38  State  Rep.  56, 
27  N.  E.  835. 

M.  Carnwrigbt  t.  Gray,  (1891) 
127  N.  Y.  92,  38  State  Kep.  56,  27 
K.  E.  835;  Hegeman  t.  Moon,  (1892) 
131  N.  Y.  462,  43  SUte  Rep.  662,  30 
N.  E.  487;  Blackman  v.  Cavin,  (Sup. 
0.  T.  1881 )   21  Wkly.  Dig.  445. 

96.  Hegeman  v.  Moon,  (1892)  131 
K.  T.  462,  43  State  Rep.  662,  30  N.  E. 
487. 

98.  Carnwrigbt  v.  Gray,  (1891) 
127  N.  Y.  92,  38  State  Rep.  56,  27 
K  E.  835,  affirming  57  Hun  518,  33 
Bute  Rep.  98,  11  N.  Y.  S.  278; 
Eickok  V.  Btmting,  (Sup.  1902)  67 
App.  Div.  560,  73  N.  Y.  S.  967; 
Pittftbnrgh  First  Nat.  Bank  v.  SUllo, 
(Sup.  1914)  160  App.  Div.  702,  145 
K.  Y.  S.  747;  Underbill  v.  Pbillips, 
(Sup.  1877)  10  Hun  591;  Root  v. 
Strang,  (Sup.  1894)  77  Hun  14,  69 
State  Rep.   258,   28   N.    Y.    S.   273; 


Sprague  v.  Sprague,  (Sup.  1894)  80 
Hun  285,  61  State  Rep.  862,  30  N.  Y. 
S.  162;  McLeod  v.  Hunter,  (Sup.  Tr. 
T.  1899)  29  Misc.  558,  61  N.  Y.  S. 
73,  affirmed  40  App.  Div.  131,  63 
K.  Y.  S.  153;  Kinaman  v.  Birdsall, 
(Com.  PI.  1854)  2  E.  D.  Smitb  395. 

97.  See  eupra,  section  362. 

98.  Ten  Eyck  v.  Vanderpoel,  (Sup. 
1811)  8  Johns.  120.  This  case  in- 
volved a  note  given  by  the  adminis- 
trator of  B  by  which  he  promised  to 
pay  to  C  a  certain  sum  "  for  value 
received  by  B  and  bis  heirs." 

99.  Hegeman  v.  Moon,  (1892)  131 
N.  Y.  462,  43  State  Rep.  662,  30  N.  E. 
487;  Hickok  v.  Bunting,  (Sup.  1904) 
92  App.  Div.  167,  86  N.  Y.  S.  1059, 
affirmed  182  N.  Y.  530  mem.,  74  N.  E. 
1118. 

In  Hegeman  v.  Moon,  (1802)  131 
N.  Y.  462,  43  State  Rep.  662,  30 
K  E.  487,  the  note  recited  that  the 
consideration    was    money    due    the 
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the  cases  laying  down  the  general  rule  that  notes,  etc.,  import  a 
consideration,  it  appears  from  the  report  that  the  instrument  was 
negotiable  in  form,  and  even  contained  the  recital  "  value  re- 
ceived." No  particular  stress  was,  however,  laid  on  these  facts, 
and,  as  is  shown  later,  it  was  held  under  the  earlier  statute  that 
the  rule  applied  whether  the  note  was  negotiable  or  not.*  A  con- 
sideration wiU  not  be  imported  in  case  of  a  note  calling  for  the 
payment  of  a  certain  sum  in  chattels,'  nor  in  case  of  a  note  pay- 
able to  two  persons  in  the  alternative,  as  to  "A  or  B."  *  Where  a 
note  is  given  by  an  executor  or  administrator  for  a  debt  owing 
by  the  estate,  it  prima  facie  imports,  as  in  other  cases,  a  considera- 
tion, namely,  assets  of  the  estate.* 

§  365. Necessity  that  Paper  Be  Negotiable. —  Prior  to  the 

present  Negotiable  Instruments  Law  a  note  was  held  to  import  a 
consideration  irrespective  of  whether  it  was  negotiable  in  form  or 
not.*    This  law,  however,  declares  that  "  every  negotiable  instru- 


payee  for  cash,  advanced  to  the 
maker's  son  and  others,  and  this  was 
held  insufScient  to  rebut  the  pre- 
sumption tliat  it  was  given  for  a 
sufficient  consideration. 

And  in  Hiclcok  v.  Bunting,  (Sup. 
1&04)  02  App.  Diy.  167,  86  N.  Y.  S. 
1059,  on  prior  appeal  67  App.  Div. 
660,  73  K.  Y.  S.  067,  affirmed  182 
N.  Y.  530  mem.,  74  N.  E.  1118,  the 
note  recited  that  as  the  maker  had 
been  the  cause  of  a  loss  to  the  payee, 
he  had  given  her  a  certain  sum  of 
money  which  he  held  in  trust  for 
her,  and  promised  to  pay  such  sum 
to  her,  «nd  this  was  held  insufficient 
to  rebut  the  presumption  that  there 
was  a  sufficient  consideration  for  the 
note. 

1.  See  next  following  section. 

A.  Lansing  v.  M'Killip,  (Sup.  1805> 

3  Caines  286;  Jerome  v.  Whitney, 
(Sup.  1811)  7  Johns.  321.  See  also 
Saxton  v.  Johnson,  (Sup.  1813)  10 
Johns.  418. 

8.  Walrad  v.  Petrie,    (Sup.   1830) 

4  Wend.  575,  676. 

This  qualification  would  not  apply 
to  a  note  payable  to  an  unincorpo- 
rated society  "  or  its  treasurer,"  as 
the  latter  phrase  should  be  treated 
as  surplusage  or  as  merely  designat- 
ing the  treasurer  as  the  agent  of  the 


society,  and  therefore  not  a  note  pay- 
able to  one  or  the  other  of  two  per- 
sons. Wells  V.  Monihan,  (Sup.  O.  T. 
1801)  35  State  Rep.  494,  13  N.  Y.  S. 
136. 

4.  Troy  Bank  v.  Topping,  (Sup. 
1835)  13  Wend.  657,  9  Wend.  273, 
explaining  Ten  Eyck  v.  Vanderpoel, 
(Sup.  1801)  8  Johns.  120,  and  Schoon- 
maker  v.  Roesa,  (Sup.  1820)  17 
Johns.  301. 

In  Troy  Bank  v.  Topping,  (Sup. 
1835)  13  Wend.  537,  569,  Suther- 
land, J.,  after  a  review  of  the  earlier 
cases,  said:  "A  promissory  note, 
then,  imports  a  consideration,  and 
it  is  unnecessary  to  state  any  in 
pleading,  or  to  prove  any  upon  the 
trial  in  the  first  instance.  When 
given  by  an  executor  or  administra- 
tor, it  is  prima  facie  evidence  of 
assets,  because  they  are  the  l^^l 
consideration  upon  which  such  a 
promise  ought  to  be  and  is  presumed 
to  be  founded.  It  is  but  prima  facie 
evidence,  however,  between  the  origi- 
nal parties,  and  the  defendant  may 
show  that  in  fact  there  was  a  defi- 
ciency of  assets,  and  of  course  no 
consideration  to  support  the  note." 

5.  Camwright  v.  Gray,  (1891) 
127  N.  Y.  92,  38  State  Rep.  56, 
27  N.  E.  835,  affirming  57  Hun  518, 
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ment  is  deemed  prima  facie  to  have  been  issued  for  a  valuable 
consideration  "  (Negotiable  Inst  Law,  §  50;  37  McKinney's  Cons. 
Laws,  p.  42.)  And  while  under  this  law  a  n^otiable  note  imports 
a  consideration  irrespective  of  whether  it  contains  the  recital 
"  value  received  "  or  not,*  this  provision  is  considered  as  restrict- 
ing the  presumption  to  commercial  paper  negotiable  in  f  orm.^  As 
a  result  of  this  change  the  plaintiff,  in  an  action  on  a  non-negoti« 
able  note,  if  the  note  does  not  recite  a  consideration  such  as  "  value 
received,"  which  itself  would  import  a  consideration,"  must  all^e 


33  State  Bep.  98,  11  N.  T.  S.  278; 
Wells  V.  lionihan,  (Sup.  O.  T.  1891) 
35  SUte  Rep.  494,  U  N.  Y.  S.  IM, 
affinned  129  N.  Y.  101,  41  State  Rep. 
400,  29  N.  E.  232.  See  also  Hege- 
man  v.  Moon,  (1892)  131  N.  Y.  462, 
43  State  Rep.  662,  30  N.  E.  487; 
Durlaod  t.  Durland,  (1897)  153 
N.  Y.  67,  47  N.  E.  42;  Hickok  v. 
Banting,  (Sup.  1902)  67  App.  Div. 
5<0,  565,  73  N.  Y.  S.  967;  Goahen, 
etc..  Turnpike  Rocul  t.  Hurtin,  ( Sup. 
1S12)  9  Johns.  217 ;  Paine  v.  Noelke, 
(Super.  Ct.  8p,  T.  1877)  63  How.  Pr. 
273. 

6.  Benedict  v.  Krese,  (Sup.  1904) 
»T  App.  Div.  65,  89  N.  Y.  S.  607; 
Pitster  T.  Heins,  (Sup.  1910)  136 
App.  Div.  457,  121  N.  Y.  S.  173; 
Pittsburgh  First  Nat.  Bank  v.  Stallo, 
(Sup.  1914)  160  App.  Div.  702,  145 
N.  Y.  S.  747;  Bobrick  v.  Hoboken 
Second  Nat.  Bank,  (Sup.  1916)  176 
App.  Div.  650,  162  N.  Y.  8.  147, 
alrmed  220  N.  Y.  649,  115  N.  E. 
1034;  Abrahamson  v.  Steele,  (Sup. 
1917)  176  App.  Div.  865,  163  N.  Y.  S. 
82T;  McLeod  v.  Hunter,  (Sup.  Tr.  T. 
1899)  29  Misc.  668,  61  N.  Y.  S.  73, 
affinned  49  App.  Div.  131,  63  N.  Y.  S. 
153;  Moak  v.  Stevens,  (Sup.  Tr.  T. 
1904)  45  Misc.  147,  91  N.  Y.  S.  903; 
In  re  Pinkerton,  (Surr.  Ct.  1906)  49 
Miic.  363,  366,  99  N.  Y.  S.  492,  5 
MiHs  245;  Waterbury-Wallace  Co. 
V.  Ivey,  (Sup.  App.  T.  1917)  99  Misc. 
260,  163  N.  Y.  S.  719.  See  also 
Bringman  v.  Von  Glahn,  (Sup.  1902) 
71  App.  Div.  537,  75  N.  Y.  8.  845; 
Hickok  T.  Bunting,  (Sup.  1904)  92 
App.  Div.  167.  86  N.  Y.  8.  1059,  on 
prior  appeal   67   App.   Div.   660,   73 


N.  Y.  8.  967,  affirmed  182  N.  Y.  530 
mem.,  74  N.  E.  1118. 

7.  Deyo  v.  Thompson,  (Sup.  1900) 
53  App.  Div,  9,  66  N.  Y.  8.  459; 
Fulton  V.  Varney,  (Sup.  1907)  117 
App.  Div.  672,  102  N.  Y.  8.  608; 
St.  Lawrence  County  Nat.  Bank  v. 
Watkins,  (Sup.  1912)  153  App.  Div. 
551,  138  N.  Y.  S.  116,  affirming  as 
to  this  but  reversing  on  other 
grounds  76  Misc.  633,  136  N.  Y.  8. 
461;  Kerr  v.  Smith,  (Sup.  1913)  156 
App.  Div.  807,  142  N.  Y.  8.  67; 
Owens  v.  Blackburn,  (Sup.  1914) 
161  App.  Div,  827,  146  N.  Y.  8.  966; 
Kinsella  v.  Lockwood,  (Sup.  App.  T. 
1913)  79  Misc.  619,  140  N.  Y.  8. 
513;  Wray  v.  Miller,  (Sup.  App.  T. 
1910)  120  N.  Y,  S.  787;  Richards  v. 
Levison,  (Sup.  App.  T.  1913)  142 
N.  Y.  8.  272.  But  see  Hickok  v. 
Bunting,  (Sup.  1902)  67  App.  Div. 
560,  73  N.  Y.  8.  967.  The  note  in- 
volved in  this  case  was  made  in  1893, 
prior  to  the  Negotiable  Insiruments 
Law,  though  the  action  was  brought 
thereon  thereafter.  The  court  cites 
as  authority  for  the  statement  that 
a  note,  whether  negotiable  or  notj 
imports  a  consideration,  the  earlier 
case  of  Carnwright  v.  Gray,  127  N. 
Y.  92,  cited  supra.  On  a  second  ap- 
peal (92  App.  Div.  167,  affirmed  183 
N.  Y.  630  mem.),  it  is  not  very  clear 
on  what  exact  ground  the  decision  is 
based,  that  is,  whether  because  the 
note  was  negotiable  it  imported  a 
consideration,  or  whether  it  in  fact 
recites  what  will  be  presumed  a 
sufficient  consideration. 

8.  See  supra,  section  362. 
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and  prove  that  the  note  is  supported  by  a  consideration.*  And 
though  the  decisions  are  not  in  accord,  the  better  view  seems  to 
be  that  a  general  allegation  that  the  note  was  given  for  a  "  valu- 
able consideration  "  or  for  value  is  an  allegation  of  a  l^al  con- 
clusion merely  and  not  of  fact,  and  is  therefore  InsufBcient.^'  If, 
however,  the  note,  whether  negotiable  or  not,  recites  that  it  was 
given  for  "  value  received  "  or  the  like,  it  will  then  import  a 
consideration,  and  in  an  action  thereon  no  allegation  or  proof  in 
the  first  instance  that  it  was  based  on  a  consideration  is  neces- 
sary." And  the  same  is  true,  where  the  note  is  negotiable,  whether 
it  contains  the  recital""  value  received  "  or  not." 

§  366. Indononent  cf  Commercial  Paper;  Acceptance  of 

Bill. —  It  is  held,  as  a  general  rule,  that  an  indorsement  of  a 
negotiable  bill  or  note  which  purports  to  pass  the  title  to  the 
indorsee  imports  a  consideration  so  as  to  enable  the  indorsee  to 
maintain  an  action  thereon  against  the  indorser  without  proving 
a  consideration.'*  The  restrictive  indorsements  which  are  held 
to  negative  the  presumption  are  such  as  indicate  that  they  are  not 
intended  to  pass  the  beneficial  interest,  but  merely  to  enable  the 
indorsee  to  collect  for  the  benefit  of  the  indorser,  such  as  an 
indorsement  "  for  collection  "  or  others  showing  that  the  indorser 
is  entitled  to  the  proceeds.  These  merely  create  an  agency  to 
receive  payment  and  negative  the  presumption  of  a  transfer  to  the 
indorsee  for  a  consideration."  The  fact  that  the  indorsement  is  to 
the  indorsee  for  the  benefit  of  a  third  person  is  not  a  restrictive 
indorsement  within  such*  role.  The  indorser  in  such  a  case  parts 
with  his  whole  title  to  the  bill  or  note  and  the  presumption  is  that 
he  does  so  for  a  consideration.  The  only  effect  of  the  indorse- 
ment, by  way  of  restriction,  is  to  give  notice  of  the  right  of  the 
beneficiary  named  in  the  indorsement  and  to  protect  him  against 

9.  Deyo  v.  Thompson,  (Sup.  19O0)  Tr.  T.  1908)  60  MIbc.  317,  113  N.  Y. 
53  App.   Div.   9,  65  N.    Y.  S.   459;       S.  271. 

Fulton  V.  Vatney,    (Sup.   1907)    117  12.  Pittsburgh  First  Nat.  Bank  v. 

App.   Div.   672,   102   N.   Y.   S.    608;  Stallo,    (Sup.    1914)    160   App.    Div. 

Kerr  v.  Smith,  (Sup.  1913)  156  App.  W2,  145  N.  Y.  S.  747. 
Div.  807,  142  N.  Y.  S.  57.  !'•  Hook  v.  Pratt,    (1879)    78   N. 

,.    „  ..       -„  Y.  371,  affirming   H  Hun  396.     See 

10.  See  supra,  eect.on  360.  ^,^^  ^^^^  ^    Unanggt,    (Sup.  App. 

11.  Owens  v.  Blackburn,  (Sup.  j  1397)  20  Misc.  564,  46  N.  Y.  S. 
1914)  161  App.  Div.  827,  146  N.  Y.  340,  affirming  19  Misc.  711,  43  N.  Y. 
S.  966;  Lasher  v.  Rivenburgh,  (Sup.  S.  1164. 

1920)    191  App.  Div.  676,  181  N.  Y.  14.  Hook   v.   Pratt,    (1879)    78   N. 

S.   818;    Mussey   v.   Dempsey,    (Sup.       Y.  .371,  affirming  14  Hun  396. 
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a  misappropriation."'  The  acceptance  of  a  bill  of  exchange  by 
the  drawee  is  likewise  presumed  to  have  been  based  on  a  suffici^it 
consideration.  And  this  rule  is  recognized  in  our  Negotiable 
Instruments  Law,  §  50  (37  McKinney's  Cons.  Laws,  p.  42),  in  the 
provision  that  every  person  whose  name  appears  on  a  negotiable 
instrument  is  deemed  prima  facie  to  have  become  a  party  thereto 
for  value." 

§  367.  Bebntting  Importation  of  OonsideratUm  Generally. — 
If  the  instrument  is  such  as  imports  a  consideration,  the  presump- 
tion is  not  conclusive  but  may  be  rebutted  by  the  defendant."  Still 
it  is  incumbent  on  him  to  destroy  the  prima  facie  case.'*  The 
plaintiff  in  suing  is  not  required  to  allege  in  his  pleading  that  the 
instrument  was  given  for  a  consideration,'^  or,  in  the  first  instance, 
to  prove  any  consideration  on  the  trial;'"  the  presumption  is 
sufficient  to  make  a  prima  facie  case  in  his  favor  on  which  he  may 
rest  until  evidence  is  introduced  sufficient  to  rebut  it.**  The  fact 
that  a  note  is  payable  to  the  wife  of  the  promisor  does  not  itself 
rebut  the  presumption  of  a  consideration,**  and  the  same  is  held 
true  where  a  note  is  made  by  a  mother  payable  to  her  child.** 


18.  Hook  V.  Pratt,  (1879)  78  N. 
Y.  371,  affirming  14  Hun  394. 

!&  National  Park  Bank  v.  Saitta, 
(Sup.  1908)  127  App.  Div.  624,  lU 
N.  Y.  S.  927,  aflarmed  19ft  N.  Y.  648 
mem.,  89  N.  £.  1100. 

17.  Hickok  V.  Bunting,  (Sup. 
1902)  07  App.  Div.  560,  73  N.  Y.  S. 
907;  Kennedy  v.  Hey  man,  (Sup. 
1918)  183  App.  Div.  421,  170  N.  Y. 
S.  828,  reversing  on  other  grounds 
107  N.  Y.  8.  311;  Dubois  t.  Baker, 
(Sup.  6.  T.  1803)  40  Barb.  65ft, 
affirmed  30  N.  Y.  356  (evidence  re- 
viewed and  held  to  support  a  finding 
that  there  wa«  no  consideration  for 
a  note). 

18.  Velie  v.  Titus,  (Sup.  1891)  60 
Hun  406,  39  SUte  Bep.  897,  15  N. 
Y.  S.  467;  Oraboarici  v.  Gtewerz, 
(Com.  PL  O.  T.  1892)  44  State  Rep. 
127,  17  N.  Y.  8.  628;  Kinsman  v. 
Birdsall,  (Com.  PL  1854)  2  £.  D. 
Smith  395. 

19.  See  supra,  section  300,  as  to 
pleading  consideration  where  instru- 
ment is  sruch  that  it  imports  a  con- 
sideration. 


SO.  Carnwright  v.  Gray,  (1891) 
127  N.  Y.  92,  38  State  Rep.  66,  27 
N.  E.  835;  Troy  Bank  v.  Topping, 
(Sup.  1835)   13  Wend.  667. 

n.  Carnwright  v.  Gray,  (1891) 
127  N.  Y.  92,  38  SUte  Rep.  66,  27 
N.  E.  835;  Bringman  v.  Von  Glahn, 
(Sup.  1902)  71  App.  Div.  637,  76  N. 
Y.  8.  846;  Abrahamson  v.  Steele, 
(Sup.  1917)  176  App.  Div.  865,  163 
N.  Y.  S.  827;  Foote  v.  Valentine, 
(Sup.  G.  T.  1888)  48  Hun  475,  10 
State  Rep.  16,  1  N.  Y.  8.  410,  14 
Civ.  Pro.  332;  Bruyn  v.  Russell, 
(Sup.  1889)  52  Hun  17,  22  State 
Rep.  374,  4  N.  Y.  S.  784;  White  v. 
Davis,  (Sup.  G.  T.  1891)  42  State 
Rep.  901,  17  N.  Y.  8.  548;  Gra- 
boeski  v.  Gewerz,  (Com.  PL  G.  T. 
1892)  44  State  Rep.  127,  17  N.  Y.  8. 
528. 

98^  Muz«ey  v.  Cable,.  (Sup.  G.  T. 
1884)   19  Wkly.  Dig.  142. 

S3.  Sprague  v.  Sprague,  (Sup. 
1894)  80  Hun  286,  61  State  Rep. 
802,  30  N.  Y.  8.  102. 
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Where  a  x>«i'son  signs  &  note  as  a  comaker  it  is  not  sufficient  for 
him  to  show  that  he  received  no  consideration,  as  that  he  signed 
as  an  accommodation  maker,  but  he  must  show  that  no  considera- 
tion passed  to  his  comakers.**  So  evidence  that  the  parties 
sometimes  exchanged  notes  for  mutual  accommodation  is  insuf- 
ficient to  rebut  the  presumption.*  Where  a  cashier's  check  is 
issued  by  a  bank  at  the  request  of  a  depositor  payable  to  a  third 
person,  it  will  be  presumed  that  a  consideration  therefor  moved 
from  the  depositor  to  the  bank,  and  therefore  the  bank  cannot 
escape  liability  thereon  merely  by  showing  that  no  consideration 
moved  from  the  payee  to  it.**  As  between  the  drawer  and  payee  of 
a  cheek,  it  has  been  held  that  long  delay  in  presenting  the  check 
for  payment  and  until  after  the  death  of  the  drawer  may  be  suf- 
ficient to  rebut  the  presumption  that  it  was  given  for  a  considera- 
tion." Where  the  instrument  sued  on  imports  a  consideration  such 
as  a  note  or  the  like,  which  recites  that  it  was  given  for  "  value 
received,"  and  the  only  evidence  of  a  want  of  consideration  is 
the  denial  of  the  defendant,  this  is  not  sufficient  as  a  matter  of 
law  to  overcome  the  presumption,  and  the  ease  should  be  left  to 
the  jury  as  a  question  of  fact;**  but  the  presumption  of  a  con- 
sideration is  not  sufficient  to  take  the  case  to  the  jury  where  all 
the  evidence  clearly  shows  that  in  fact  there  was  no  consideration.** 

§  368. Effect  of  Introduction  of  Evidence  by  Plaintiff  to 

Show  Consideration. — The  party  in  whose  favor  the  presumption 
of  a  consideration  arises  does  not,  by  introducing  evidence  show- 
ing an  actual  consideration,  necessarily  waive  his  right  to  avail 
himself  of  the  presumption  which  the  law  affords,  casting  on  him- 
self the  burden  of  proving  the  actual  consideration  so  shown,  and 
relieving  the  defendant  of  the  onus  of  rebutting  the  presumption 

24.  Kinsman    v.     Birdsall,     (Com.  36  N.  Y.  S.   1007.     See  ako  Kramer 

PI.   1854)    a  E.  D.  Smith  395.     See  v.   Kramer,    (1906)    181    N.   Y.    477, 

also  Hale  v.  Shannon,    (Sup.   1890)  484,  74  N.  E.  474,  per  Gray,  J.,  dig- 

57  Hun  466,  32  State  Rep.  1079,  11  senting  opinion.     Compare  Moak  T. 

N.  Y.  S.   129.  Stevens,  (Sup.  Tr.  T.  1904)  45  Misc. 

26.  White  v.    Davis,    (Sup.   G.   T.  147,  91  N.  Y.  S.  903. 

1891)  42  State  Rep.  901,  17  N.  Y.  S.  «8.  Striclcland    t.    Henry,    (1930) 

548.  175  N.  Y.  372,  67  N.  E.  611. 

24.  Bobrick     v.     Hoboken     Second  29.  Kramer  v.  Kramer,  (1905)  181 

Nat.    Bank,    (Sup.    1916)     175    App.  N.  Y.  477,  74  N.  E.  474;  Kennedy  v. 

Div.  550,  162  N.  Y.  S.  147,  affirmed  Heyman,   (Sup.  1918)   183  App.  Dir. 

220  N.  Y.  649  mem.,  115  N.  E.  1034.  421,  170  N.  Y.  S.  828,  reversing  on 

27.  Dinley    v.    McCullagh,     (Sup.  other  grounds  167  N.  Y.  S.  311. 
1895)  92  Hun  454,  72  State  Rep.  416, 
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of  a  consideration.**  But  if  the  promisee's  own  evidence  estab- 
lishes what  he  claims  was  the  consideration,  and  such  evidence 
plainly  excludes  the  idea  that  there  was  any  other  consideration, 
and  that  shown  is  insufScient  in  law,  this  will  overcome  any  pre- 
sumption of  a  sufficient  consideration  as  effectively  as  if  the  evi- 
dence had  been  introduced  by  the  defendant."     "  The  general 


9(k  Durland  v.  I>urland,  (1807) 
15a  N.  Y.  67,  47  N.  E.  42;  Lasher  v. 
IUv«nburgh,  (Sup.  1920)  191  App. 
Dir.  «76,  181  N.  T.  S.  818.  See  aUo 
Is  re  Pinkerton,  (Surr.  Ct.  1906)  49 
Misc.  363,  99  N.  Y.  S.  492,  5  Milk 
245. 

In  Durland  t.  Durland,  (1897) 
153  N.  Y.  67,  74,  47  N.  E.  42,  Mar- 
tin, J.,  eaid:  "  The  paper  which  is 
the  basig  of  thi»  claim  is  a  promis- 
sory note  and  must  be  treated  as 
such,  there  can  be  no  doubt.  A  good 
oonsideraticm  is  not  only  stated  on 
the  face  of  the  note,  but  the  presump- 
tiod  is  that  it  is  a  valid  obligation 
based  upon  a  good  and  legal  con- 
sideration, and  the  burden  of  show- 
ing that  there  was  a  want  of  con- 
sideration rested  upon  the  defendant. 
The  appellant,  while  admitting  this 
presumption,  contends  that  because 
the  respondent  introduced  evidence 
to  show  an  actual  consideration, 
therefore  she  cannot  avail  herself  of 
the  presumption  which  the  law 
affords.  With  this  contention  we  do 
not  agree.  We  think  it  cannot  be 
properly  held  that  the  plaintiff,  by 
giving  evidence  showing  an  actual 
consideration,  thereby  waived  the 
right  to  avail  herself  of  the  presump- 
tion which  the  law  affords  or  that 
it  relieved  the  defendant  from  the 
burden  of  proving  his  defense." 

31.  Blanshan  v.  Russell,  (Sup. 
1898)  32  App.  Div.  103,  52  N.  Y.  S. 
963,  affirmed  161  N.  Y.  629  mem.,  55 
N.  E.  1093  (distinguishing  Durland 
▼.  Durland,  (1897)  153  N.  Y.  74,  47 
K.  B.  42) ;  Pendleton  y.  Pendleton, 
(Sup.  G.  T,  1873)  1  Thomp.  &  C.  95; 
Bmyn  t.  Roasell,  (Sp.  1889)  62 
Hun  17,  22  SUte  Rep.  374,  4  N.  Y. 
8.  784;  In  re  Ifinkerton,  (Surr.  Ct. 
'   1906)  49  Misc.  363,  99  N.  Y.  S.  402, 


6  Mills  245;  Mussey  t.  Dempeey, 
(Sup.  Tr.  T.  1906)  60  Misc.  317,  113 
N.  Y.  S.  271;  Schultze  v.  Cohen, 
(Sup.  App.  T.  1915)  156  N.  Y.  S. 
610.  See  also  Mussey  v.  Dempsey, 
(Sup.  Tr.  T.  1908)  60  Misc.  317,  113 
N.  Y.  S.  271. 

In  Bruyn  v.  Russell,  (Sup.  1889) 
52  Hun  17,  19,  22  State  Rep.  374, 
4  K.  Y.  S.  784,  where  the  action  was 
on  a  note  which  recited  as  a  con- 
sideration "value  received,"  Lan- 
don,  J.,  said:  "At  the  outset  of  the 
trial,  the  plaintiff,  anticipating  the 
attack  by  'the  defendants  upon  the 
consideration,  attempted  to  establish 
it  affirmatively.  She  undertook  to 
show  'that  the  testator  gave  her  the 
note  because  a  promise  of  marriage 
existed  between  them,  and  because  he 
desired  to  recognize  and  reward  the 
life-long  acts  of  kindness  which  the 
plaintiff  had  bestowed  upon  him  and 
the  members  of  his  household.  .  .  . 
The  testimony  of  the  plaintiff  very 
plainly,  and  perhaps  expressly,  ex- 
cluded the  idea  that  any  other  con- 
sideration exieted.  Snob  being  the 
case,  the  presumption  of  a  valid  con- 
sideration which  the  note,  unex- 
plained, imported,  was  no  longer  of 
any  avail  to  the  plaintiff.  If  she 
failed  to  establish  the  actual  con- 
sideration she  aseerted  she  could  not 
ask  to  recover,  because  the  defend- 
ants bad  not  affirmatively  overcome 
the  presumption  of  consideration 
which  the  note  itself  inserted ;  or,  if 
establishing  the  particular  consider- 
ation which  she  asserted,  it  should 
be  found  that  such  consideration 
had  not  sufficient  legal  validity  to 
uphold  the  note,  the  words  '  for  value 
received,'  in  the  note,  could  not  be 
inv«^ed  to  supply  legal  validity  to 
a  consideration  otherwise  ascertained 
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principle,"  says  Davie,  S.,  "  deducible  from  these  somewhat  con- 
flicting authorities  seems  to  be  that  if  the  claimant  is  not  content 
to  rest  his  case  upon  the  presumption,  but  gives  affirmative  proof 
to  establish  the  consideration,  no  other  consideration  than  that  to 
which  the  evidence  is  directed  will  be  assumed  or  presumed ;  and 
if  the  preponderance  of  evidence  shows  such  consideration  to  be 
legaUy  insufficient,  the  presumption  will  not  supply  the  defect."" 
§  369.  Borden  of  Proof  to  Bebut  Presumption;  General  State- 
ment.— ^Where  the  instrument  sued  on  is  such  as  to  import  a  con- 
sideration, as  a  note  or  the  like,  it  is  said  by  Martin,  J.,  that  "  the 
burden  of  showing  that  there  was  a  want  of  consideration  rests 
upon  "  the  promisor.*'  And  a  similar  statement  is  found  in  other 
cases."  Thus  where  a  note  recited  that  it  was  given  for  "  value 
received  "  it  has  been  said  that  this  is  sufficient  to  throw  on  the 
promisor  or  his  representatives  "  the  burden  of  proving  that  it 


to  be  invalid.  The  true  consider- 
ation may  be  inquired  into.  It  is 
presumed  to  be  good  until  it  is  shown 
what  it  is;  but  when  this  is  shown, 
whether  by  one  party  or  the  other, 
its  true  character  is  ascertained." 
And  on  a  later  appeal,  sub  nom.  Blan- 
shan  V.  Russell,  (Sup.  1898)  32  App. 
Div.  103,  106,  5»N.  Y.  S.  863,  Parker, 
P.  J.,  said:  "It  is  true  that  the 
recital  '  for  value  received  '  in  a  note 
imports  a  consideration,  and  the  bur- 
den is  upon  the  defendant  to  over- 
come the  presumption  arising  there- 
from. But  if  the  plaintitT,  upon  the 
trial,  proves  that  the  note  was  made 
and  delivered  for  a  consideration 
that  the  law  does  not  recognize  as 
sufficient  to  sustain  the  promise,  the 
burden  which  rested  upon  defendant 
has  been  met  by  the  evidence  in  the 
case  quite  as  effectively  as  if  it  had 
been  introduced  by  the  defendant 
himself.  In  the  case  before  us  the 
evidence  introduced  by  the  plaintiff 
to  ehow  a  consideration,  and  par- 
ticularly the  statement  of  the  maker 
of  the  note  that  he  gave  it  as  a  re- 
ward for  what  Mrs.  Bruyn  had  done 
for  him,  very  clearly  forbids  any 
speculation  by  the  jury  that  the 
'  value  received '  was  other  than  as 
so  shown.     In  the  face  of  that  evi- 


dence they  would- 'have  no  right  to 
infer  that  some  other  and  sufficient 
consideration  in  fact  existed.  Hence, 
the  trial  judge  had  the  right  to  as- 
sume that  there  was  no  consideratioii 
other  than  appeared  in  the  evidence 
before  him,  and  was  correct  in  his 
conclusion  that  none,  sufficient  in 
law,  could  there  be  found.  The  de- 
cision in  Durland  v.  Durland,  above 
cited,  does  not  conflict  with  these 
conclusions." 

S2.  In  re  Pinkerton,  (Surr.  Ct. 
1S06)  49  Misc.  363,  368,  99  N.  Y.  S. 
492,  6  Mills  245. 

33.  Durland  v.  Durland,  (1897) 
153  N.  Y.  67,  75,  47  N.  E.  42. 

34.  Blanshan  v.  Russell,  (8up. 
1898)  32  App.  Div.  103,  106.  52  N. 
Y.  S.  963;  Harris  V.  Buchanan,  (Sup. 
190.";)  100  App.  Div.  403,  91  N.  Y. 
S.  484;  Troy  Bank  v.  Topping,  (Sup. 
183»)  13  Wend.  557,  669;  Russell  v. 
Cook,  (Sup.  1842)  3  Hill  604;  Saw- 
yer V.  McLouth,  (Sup.  O.  T.  1866) 
46  Barb.  350,  364;  Tiffany  v.  Bower- 
man,  (Sup.  1874)  2  Hun  643,  6 
Thomp.  &  C.  169;  Bruyn  v.  Russell, 
(Sup.  1889)  a-Z  Hun  17,  22  SUte 
Rep.  374,  4  N.  Y.  S.  784;  Root  v. 
Strang,  (Sup.  1894)  77  Hun  14,  39 
SUte  Rep.  258,  28  N.  Y.  8.  273; 
Sprague  v.  Sprague,  (Sup.  1894)   SO 


Digitized  by  VjOOQIC 


i  370)  CONSIDERATION  575 

was  given  for  nothing."  •*  And  it  has  been  said  that  the  presump- 
tion "  wotild  prevail  until  overcome  by  suflBcient  evidence  to  con- 
vince the  jury  that  no  valid  consideration  existed."**  Where  the 
action  was  on  a  check  it  has  been  held  that  the  presumption  of  a 
consideration  can  be  repelled  only  by  afl&rmative  evidence,  and 
that  it  remains  so  long  as  the  truth  may  be  reconciled  with  the 
evidence  adduced  to  impeach  it."  And  where  in  an  action  on  a 
note  it  was  proved  that  when  the  note  was  executed  and  delivered 
the  payee  handed  the  maker  money,  a  roll  of  bills  (the  amount  of 
which  the  witness  did  not  know),  but  the  maker,  after  having 
eomited  it,  said  it  was  all  right,  it  was  held  that  the  testimony 
did  not  tend  to  prove  that  the  money  paid  was  less  than  the  amount 
of  the  note,  but  that,  on  the  contrary,  the  legal  presumption  was 
that  the  money  paid  was  equal  to  the  amount  secured  by  the  note, 
and  that  until  that  presumption  was  rebutted  the  jury  would  be 
bound  so  to  find.'^ 

§  370. Meaning  of  Phrase  ' '  Burden  of  Proof. ' ' —  It  is  not 

always  clear  in  what  sense  the  phrase  "  burden  of  proof  "  is  used 
by  the  court  in  laying  down  the  general  rule  stated  in  the  preced- 
ing paragraph.  That  is,  whether  it  means,  first,  that  the  plaintiff 
may  rely  on  the  presumption  in  the  first  instance,  which  he  may 
unquestionably  do,  and  the  onus  is  then  on  the  defendant  to  intro- 
duce evidence  to  rebut  the  prima  facie  case  thereby  raised;  or, 
second,  whether  it  is  intended  to  go  further  and  hold  that  where 
such  evidence  has  been  introduced  and  the  evidence  on  the  ques- 
tion of  consideration  is  conflicting,  the  burden  still  rests  on  the 
promisor  to  prove  by  a  preponderance  of  the  evidence  that  there  is 
no  consideration.  In  some  of  the  cases  it  may  be  that  the  phrase 
is  used  in  the  second  sense."    On  the  other  hand  it  has  been  said. 

Hun  285,  61   State  Rep.  862,  SO  N.  52  Ilun  17,  10,  22  State  Rep.  374,  4 

Y.    S.    162;     Hawzhurst    v.    Ritch,  N.  Y.  S.  784. 

(Sup.    1889)    2    Silv.    Sup.    499,   24  87.  Fitch  v.  Redding,    (Super.  Ct. 

State  Rep.  72»,  6  N.  Y.  S.  134;  Bot-  1850)  6  Super.  Ct.  130. 

tnm  ▼.  Scott,   (Sup.  G.  T.   1887)    11  38.  Sawyer  v.   McLouth,    (Sup.  O. 

State  Rep.  614,  affirmed   120  N.  Y.  T.  1866)   46  Barb.  350. 

823  mem.,  23  N.  E.  1162;  White  v.  89.  In  Durland  v.  Durland,  (1897) 

Davis,    (Sup.  G.  T.    1891)    42   State  153  N.  Y.  67,  75,  47  N.  E.  42,  the 

Rep.  901,  17  N.Y.  S.  548;  Muzzey  v.  full  statement   of  Martin,   J.,   is   as 

Cable,   (Sup.  G.  T.   1884)    19  Wlcly.  follows:      "The  paper  which   is  the 

Dig.  142.                      *  basis  of  this   claim  is  a  promissory 

SS.  Hawxhurst    y.     Ritch,     (Sup.  note  and  must  he  treated   as  such, 

1889)  2  Silv.  Sup.  499,24  State  Rep.  there  can  be  no  doubt.     A  good  con- 

729,  6  N.  T.  S.  134.  sideration  is  not  only  stated  on  the 

tt.  Bruyn  v.  RosBell,   (Sup.  1889)  faee  of  the  note,  but  the  presump- 
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and  this  seems  the  proper  view,  that  if  the  prima  facie  case,  made 
by  the  note  and  the  importation  of  a  consideration  therefor,  is 
assailed  by  evidence  tending  to  disprove  it,  "  the  burden  of  estab- 
lishing the  consideration  upon  the  whole  case  rests  with  the  plain- 
tiff." ^    This  is  the  full  effect  which  is  usually  given  to  a  pre- 


tion  is  that  it  is  a  valid  obligation 
based  upon  a  good  and  legal  c<hi- 
sideration,  and  the  burden  of  show- 
ing that  there  was  a  want  of  con- 
sideration rested  upon  the  defendant. 
The  appellant,  while  admitting  this 
presumption,  contends  that  because 
the  respondent  introduced  evidence 
to  show  an  actual  consideration, 
therefore  she  cannot  avail  herself  of 
the  presumption  which  the  law  af- 
fords. WitJi  this  contention  we  do 
not  agree.  We  think  it  cannot  be 
properly  held  that  the  plaintiff,  by 
giving  evidence  showing  an  actual 
considnration,  thereby  waived  the 
right  to  avail  herself  of  the  presump- 
tio  which  the  law  affords  or  that  it 
relieved  the  defendant  from  the  bur- 
den of  proving  his  defense."  In  view 
of  the  fact  that  the  court  is  review- 
ing the  sufficiency  of  thei  evidence 
to  show  a  want  of  consideration,  and 
affirms  a  reversal  by  the  General 
Term  of  the  Supreme  Court  which 
reversed  on  the  facts  a  judgment  en- 
tered on  the  report  of  a  referee,  it 
is  possible  that  the  second  meaning 
was  intended. 
40.  Carnwright    v.     Gray,     (Sup. 

1890)  67  Hun  518,  519,  33  State 
Rep.  98,  11  N.  T.  S.  278,  affirmed 
on  other  grounds  127  N.  Y.  92,  38 
State  Rep.  56,  27  N.  E.  835.  See 
also  Rice  v.  Rice,  (Sup.  1899)  43 
App.  Div.  458,  463,  60  N.  Y.  S.  97; 
Hardinge  v.  United  States  Zinc  Co., 
(Sup.  1916)  171  App.  Div.  742,  157 
N.  Y.  S.  852;  Bruyn  v.  Russell,  (Sup. 

1891)  60  Hun  280,  38  State  Rep.  50, 
14  N.  Y.  S.  591;  In  re  Pinkerton, 
(Surr.  Ct.  1906)  49  Misc.  363,  366, 
99  N.  Y.  S.  492,  6  Mills  245. 

In  Bringman  v.  Von  Glahn,  (Sup. 
1902)  71  App.  Div.  537,  75  N.  Y.  8. 
845,  Jenks,  J.,  cites  Durland  v.  Dur- 
land,  (1897)   153  N.  Y.  67,  47  N.  E. 


42,  as  using  the  phrase  "  burden  of 
proof  "  in  this  sense,  and  says:  "  If 
the  defendant  had  <^ered  any  e\°i- 
dence  that  showed  or  tended  to  show 
want  of  consideration,  then  it  was  in- 
cumbent upon  the  plaintiffs  to  show 
by  a  fair  preponderance  of  evidenocr 
upon  the  whole  case  that  there  wae 
oonsideration." 

In  Irving  v.  Irving,  (Sup.  1805) 
00  Hun  422,  425,  70  State  Rep.  640, 
35  N.  Y.  S.  744,  affirmed  149  N.  Y. 
573  mem.,  43  N.  E.  987,  Parker,  J., 
takes  a  similar  view,  saying :  "  Upon 
the  phiintiffs  rest  the  burden  <tf  prov- 
ing a  valuable  consideration.  The 
production  of  the  note,  by  the  pre- 
sumption of  the  law,  accomplishes 
that  result  in  the  first  instance,  yet 
when  the  defendant  has  (^ered  evi- 
dence in  rebuttal  of  this  presump- 
tion, the  burdta  rests  upon  the 
plaintiffs  of  sustaining,  I^  further 
proof,  the  allegation  of  value.  And 
when  the  tribunal  which  is  to  pass 
upon  the  evidence  approaches  ita  con- 
sideration, it  does  80  with  the  inile 
of  law  in  mind  and  controlling  its 
action,  that  the  burden  of  establish- 
ing tiie  consideration  rested  upon 
the  plaintiff  throughout  the  trial, 
and  that  from  all  the  evidence  it 
must  appear  that  he  has  met  that 
burden  in  order  to  entitle  him  to 
recover." 

Again,  in  Abrahamson  v.  Steele, 
(Sup.  1917)  176  App.  Div.  865,  866, 
163  N.  Y.  S.  827,  Shearn,  J.,  said: 
"  The  expression  in  certain  cases  to 
the  effect  that  the  burden  of  proving 
the  defense  of  lack  of  consideration 
is  upon  the  defendant  is  loose  and 
has  occasionally  tended  to  mislead. 
What  is  meant  is  that  the  burden  of 
producing  or  coming  forward  with 
proof  of  lack  of  consideration  is  upon 
the  defendant.     In  other  words,   in 
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sumption  which  is  sufficient  to  establish  a  prima  facie  ease.  As 
said  by  Andrews,  C.  J. :  "  There  is  confusion  sometimes  in  treat- 
ing of  the  burden  of  proof,  arising  out  of  inexact  definitions.  The 
burden  is  upon  a  plaintiff  to  establish  his  cause  of  action  when  it 
is  in  proper  form  denied  by  the  other  party.  ...  It  is  very  com- 
mon to  say  in  such  cases  that  the  burden  is  upon  the  defendant 
to  establish  the  fact  relied  upon.  All  that  this  can  properly  mean 
is  that  when  the  plaintiff  has  established  a  prima  facie  case,  the 
defendant  is  bound  to  controvert  it  by  evidence,  otherwise  he  will 
be  cast  in  judgment.  When  such  evidence  is  given,  and  the  case 
upon  the  whole  evidence,  that  for  and  that  against  the  fact  asserted 
by  the  plaintiff,  is  submitted  to  court  or  jury,  then  the  question 
of  the  burden  of  proof  as  to  any  fact,  in  its  proper  sense,  arises, 
and  rests  upon  the  party  upon  whom  it  was  at  the  outset,  and  is 
not  shifted  by  the  course  of  the  trial,  and  the  jury  may  be  properly 
instructed  that  aU.  material  issues  tendered  by  the  plaintiff  must 
be  established  by  him  by  a  preponderance  of  evidence."** 

§  371.  Necessily  to  Plead  Want  of  Ckmsideration. — ^As  a  gen- 
eral denial  puts  in  issue  only  the  facts  which  the  plaintiff  is 
required  to  prove  to  make  out  his  cause  of  action,  it  is  held  that 
if  the  action  is  on  an  instrument  which  imports  a  consideration, 
such  as  a  note,  the  defense  of  want  of  consideration  must  be  set 
up  in  the  answer  and  is  not  available  under  a  general  denial.** 
A  similar  rule  prevails,  it  seems,  where  the  action  is  on  an  instru- 
ment under  seal,  the  seal  still  raising  the  prima  facie  presump- 
tion of  a  consideration."  And  where  the  complaint  unnecessarily 
alleges  that  the  note  sued  on,  negotiable  and  therefore  importing 
a  consideration,  was  given  for  a  valuable  consideration,  it  has  been 
held  insufficient  to  deny  simply  this  imnecessary  allegation  which 
in  its  nature  is  a  mere  conclusion  of  law.**      If  the  instrument  is 

default  of  any  such  proof,  the  plain-  Siefke,    (1896)    144  N.  T.  354,  359, 

tiff  is  entitled  to  judgment  upoa  the  1  N.  T.  Annot.   Ca».   159,  03  State 

presumptions     raised    hy    the    law.  Rep.   602,  39  N.   E.   358. 

Where  such  proof  is  introduced  the  42.  Sprague     v.     Sprague,      (Sap. 

burden  of  proof  on  this  issue,  upon  1894)    80  Hun   285,   dl    State   Rep. 

the   whole    case,    remains    with    the  302,  30  N.  Y.  S.  1-02. 

plaintiff.     There  is  no  such  thing  as  43.  See  infra,  section  379. 

the  shifting  of  the  burden  of  proof  44.  Abrahamson    v.    Steele,    (Sup. 

upon  any   issue  that  a  plaintiff   is  1917)    176  App.  Div.  865,  163  N.  Y. 

bound  to  establish  in   order  to  re-  S.    827.      In    this    case    Shearn,    J., 

cover,  whether  the  evidence  cmisists  said:      "When    a    complaint    on    a 

of  presumptions  or  otherwise."  promissory  note  alleges  delivery  and 

41.  Farmers'    Loan,    etc.    Co.    t.  alleges   consideration,    it  merely   al- 

37 
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not  under  seal  and  is  not  in  such  a  form  as  to  import  a  considera- 
tion, the  plaintiff  must  allege  in  the  complaint  and  prove  the  con- 
sideration/* and  of  course  the  defendant  under  the  general  denial 
can  avail  himself  of  the  defense  of  want  of  consideration.  A  gen- 
eral allegation  in  the  answer  that  there  was  no  consideration  is 
regarded  as  a  statement  of  a  fact  and  not  a  conclusion  of  law, 
and  therefore  sufficient.  And  this  has  been  held  true  as  to  an 
allegation  that  there  was  no  "  valuable  or  other  legal  considera- 
tion," as  it  is  in  effect  an  allegation  that  there  was  no  considera- 
tion.** It  is  held  otherwise,  however,  as  regards  an  allegation  that 
there  was  no  "  adequate  "  consideration  for  the  promise,  as  this 
is  an  allegation  of  law  merely.*' 


Sealed  Contracts 

§  372.  EfTect  of  Seal  at  Common  Law. —  Under  the  common  law 
rule  contracts  under  seal  were  enforceable  without  regard  to  any- 
actual  consideration  for  the  promise  of  the  obligor.  The  seal  itself 
conclusively  imported  a  sufficient  consideration.**    "  It  is  not  for 


leges  presumptions  of  law.  No  issue 
is  raised  by  the  denial  of  a  presump- 
tion of  law  or  by  the  denial  of  im- 
material and  unnecessary  allegations 
in  a  complaint.  Neither  does  a  de- 
nial of  presumptions  of  law  or  denial 
of  immaterial  and  unnecessary  alle- 
gations in  a  complaint  convey  any 
information  of  the  defense  relied 
upon.  6uch  an  answer  serves  no  pur- 
pose and  is  a  mere  nullity.  Where 
lack  of  consideration  for  the  issuance 
of  a  promissory  note  ig  a  defense,  it 
is  of  an  affirmative  character,  and 
in  order  to  be  in  accord  with  the 
function  and  serve  the  purpose  of  an 
answer,  tiic  fact  relied  upon  must  be 
alleged." 
48.  See  supra,  section  360. 

46.  Towanda  First  Nat.  Bank  v. 
Robinson,  (Sup.  1905)  105  App.  Div. 
193,  94  N.  y.  S.  767,  affirmed  188 
N.  Y.  45,  80  N.  E.  567. 

47.  Ellis  T.  Keeler,  (Sup.  1908) 
126  App.  Div.  343,  110  N.  Y.  S.  542. 
In  this  case  Hooker,  J.,  said :  "  The 
first  statement  is  that  there  was 
never  any  adequate  consideration  for 
the   alleged   agreement.     It   is   clear 


that  this  is  but  a  conclusion  of  law, 
for  the  question  whether  the  con- 
sideration is  adequate  in  a  given 
case  is  one  of  law,  to  be  ascertained 
from  such  facts  as  may  be  pleaded 
to  support  the  cone  lusion.  Doubtless 
a  different  question  would  have  been 
presented  if  these  defendants  had 
pleaded  that  there  was  no  consider- 
ation whatsoever  to  support  the  con- 
tract; but  in  averring  that  the  con- 
sideration was  inadequate,  it  is  clear 
that  the  full  purport  of  the  allega- 
tion cannot  be  disclosed  without 
some  statement  of  fact  to  amplify 
the  conclusion  expressed  in  the  term 
'  inadequate.' " 

4t.  Livingston  T.  Tremper,  (Sup. 
1809)  4  Johns.  416;  Dorr  v.  Munsell, 
(Sup.  1816)  13  Johns.  430;  Parker 
V.  Parmele,  (Sup.  1822)  20  Johns. 
130;  Mann  t.  Eckford,  (Sup.  1836) 
15  Wend.  602,  518;  Wilson  v.  Bap- 
tist Educational  Soc,  (Sup.  1851) 
10  Barb.  308;  Bunn  v.  Winthrop, 
(Chan.  Ct.  1815)  1  Johns.  Ch.  329. 
See  also  Johnson  v.  Miln,  (Sup. 
1835)    14  Wend.  195.  198. 
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me,"  said  Spencer,  C.  J.,  in  an  early  ease,  "  to  question  the 
wisdom  of  the  common  law  in  denying  to  a  party  who  has  entered 
into  an  agreement,  xinder  his  hand  and  seal,  a  right  to  impeach 
it,  on  the  ground  of  a  want  of  consideration.  It  is  sufBcient  that 
the  law  is  so."^  'This  rule  was  recognized  in  equity  as  well  as 
at  law.^  A  seal  even  at  common  law  did  not  protect  the  contract 
from  attack  for  illegality  or  prevent  inquiry  into  the  legality  of 
the  consideration.'^  In  an  action  on  an  instrument  under  seal 
failure  of  consideration,  total  or  partial,  could  not  be  pleaded  as 
a  defense."^  It  was  also  well  settled  that  a  voluntary  bond  payable 
on  or  after  the  death  of  the  obligor  was  effective  to  create  a  debt 
against  his  estate,  though  in  the  distribution  of  assets  preference 
was  to  be  given  to  debts  against  the  estate  based  on  an  actual  con- 
sideration but  not  to  legacies." 

Fraud  going  to  the  inducement  as  distinguished  from  the  execu- 
tion of  the  instrument  could  not  be  pleaded  in  defense  to  an  instru- 
ment under  seal.**  Thus  where  a  bond  was  given  for  the  payment 
of  the  price  of  property  sold,  fraudulent  representation  as  to  the 
quality  and  value  of  the  property  could  not  be  set  up  as  a  defense 


48.  Parker  v.  Parmele,  (Sup.  1822) 
20  Johns.    130,   134. 

There  has  been  considerable  dis- 
agreement, among  both  law  writers 
and  the  courts,  as  to  the  theory  on 
which  the  common  law  rested.  On 
the  one  hand  the  view  is  taken  that 
a  consideration  is  at  common  law 
equally  necessary  to  sustain  an  in- 
strument under  seal  as  in  case  of  a 
simple  contract,  but  that  in  the 
former  the  consideration  is  conclu- 
sively in>plied  or  presumed;  thus 
making  it  rather  a  matter  of  proof. 
See  Anthony  v.  Harrison,  (Sup. 
1878)   14  Hun  198,  199,  201-205. 

On  the  other  hand  the  view  has 
been  taken  that  no  consideration  is 
necessary  to  render  a  person  liable 
on  his  promise  under  seal,  sealed 
contracts  being  in  this  respect  differ- 
ent from  simple  contracts,  and  the 
question  in  no  sense  a  matter  of  evi- 
dence. This  latter  would  seem  to  be 
the  view  taken  by  the  court  in  Mann 
V.  Eckford,  (Sup.  1836)  15  Wend. 
S02.  wherein  it  was  held  that  the 
provision    of    the    Revised    Statutes 


making  a  seal  only  presumptive  evi- 
t'.ence  of  a  consideration  did  not  apply 
to  antecedent  contracts.  See  also 
Isenhart  v.  Brown,  (Chan.  Ct.  1834) 
2  Edw.  341,  as  explained  in  In  re 
James,  (Rup.  G.  T.  1894)  78  Hun 
121,  125,  60  State  Rep.  184,  28  N.  Y. 
S.  992. 

60.  Bunn  v.  Winthrcp,  (Chan.  Ct. 
1815)    1  Johns.  Ch.  329,  336. 

61.  Gray  v.  Haak,  ( 1851 )  4  N.  Y. 
449;  Bruce  v.  Lee,  (Sup.  1809)  4 
Johns.  410,  413.  As  to  illegal  con- 
tracts generally,  see  infra,  section 
384  et  seq.,  and  as  to  the  effect  of  a 
real  as  precluding  proof  of  illegality, 
see  infra,  section  393. 

62.  Vrooman  v.  Phelps,  (Sup. 
1807)  2  Johns.  177;  Dorian  v.  Sam- 
mis,  (Sup.)  2  Johns.  179,  note; 
Dorr  V.  Mnnsell,  (Sup.  1818)  13 
Johns.  430;  Parker  v.  Parmele,  (Sup. 
1822)  20  Johns.  130;  Dale  v.  Roose- 
velt, (Ct.  Err.  1827)   9  Cow.  .307. 

63.  Isenhart  v.  Brown,  (Chan.  Ct. 
1834)  2  Edw.  341. 

64.  Vrooman  v.  Phelps,  (Sup. 
1807)    2  Johns.   177;    Dorr  v.   Mun- 
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in  bar  of  the  action.**  And  the  effect  of  a  release  could  not  be 
avoided  for  fraud  going  to  the  inducement  for  its  execution." 
Fraud,  however,  going  to  the  execution  of  the  instrument,  which 
rendered  it,  though  under  seal,  void  ab  initio,  was  admissible  in 
defense  under  the  plea  of  non  est  factum."  A  transfer  of  chattels 
by  an  instrument  under  seal,  in  so  far  as  consideration  was  con- 
cerned,  was  fully  eifective,  though  there  was  no  other  consideration 
for  the  transfer  and  no  delivery  of  the  subject  matter  which  would 
be  necessary  to  uphold  the  transaction  as  a  gift."  Likewise,  a 
mortgage  under  a  seal  imported  a  consideration,  and  proof  of  a 
failure  or  want  of  consideration  was  not  admissible  to  impeach  it.** 
§  373.  Statutory  Modiflcatioii  of  Common  Law  Bule  OeneraUy. 
— ^At  a  veiy  early  date  a  modification  was  made  of  the  common 
law  rule  that  a  seal  conclusively  imported  a  sufficient  considera- 
tion for  the  promise  of  the  obligor.  This  early  provision  is  found 
in  the  Revised  Statutes  and  is  as  follows :  "In  every  action  upon 
a  sealed  instrument,  and  where  a  set-off  is  founded  upon  any  sealed 
instrument,  the  seal  thereof  shall  only  be  presumptive  evidence  of 
a  sufficient  consideration,  which  nuy  be  rebutted  in  the  same  man- 
ner, and  to  the  same  extent,  as  if  such  instrument  were  not 
sealed."**  The  present  provision  is  found  in  the  Code  of  Civil 
Procedure  and  is  as  follows:  "A  seal  upon  an  executory  instru- 
ment, hereafter  executed,  is  only  presumptive  evidence  of  a  suf- 
ficient consideration,  which  may  be  rebutted,  as  if  the  instrument 
was  not  sealed."*^  It  was  held  under  the  early  provision  that  it 
did  not  apply  to  cases  in  which  the  sealed  instrument  was  r.ct 
directly  in  issue  as  the  foundation  of  a  recovery  or  of  a  defense 
by  way  of  set-off,  but  was  in  evidence  for  a  collateral  purpose 
only.**    The  modification  has  no  effect  to  change  the  general  mle 

8*11,     (Sup.    1816)     13    Johns.    430;  57.  Van     Valkenburgh     v.     Rouk, 

Francbot   v.   Leach,    (Sup.    1826)    6  (Sup.  1816)   12  Johns.  337. 

Cow.  506;  Champion  v.  White,  (Sup.  88.  Bunn  t.  Winthrop,   (Chan.  Ct. 

1826)   5  Cow.  509;  Jackson  v.  Hills,  1815)   1  Johns.  Ch.  329. 

(Sup.  1828)   8  Cow.  290;  Stevens  v-  59.  Calkins  v.  Long,   (Sup.  Sp.  T. 

Judson,   (Sup.   1830)    4  Wend.  471;  1855)  22  Barb.  97. 

Osterhout  v.  Shoemaker,  (Sup.  1842)  «0.  2  Rev.  Stat.  p.  406,  |  77. 

3  Hill  513;  Belden  v.  Davies,  (Super.  «1.  Code  Civ.  Proc.  f  840. 

Ct.  1829)  2  Super.  Ct.  433.  62.  Fay  t.  Richards,   (Sup.  1859) 

W.  Vrooman     v.     Phelps,      (Sup.  21  Wend.   626  Oilleland  v.  Failing, 

1807)    2  Johns.   177;    Dorr  v.   Mun-  (Sup.  1848)   6  Denio  308. 

sell,   (Sup.  1816)   13  Johns.  430.  In  Fay  v.  Richards,    (Sup.    1830) 

56.  Franchot  v.  Leach,  (Sup.  1826)  21  Wend.  626,  the  defense  to  an  ac- 

5  Cow.  606;   Belden  v.  Davies,   (Su-  tion  on  a  note  was  want  of  consider- 

per.  Ct.  1829)  2  Super.  Ct.  433.  ation,  and  it  appeared  that  the  note 
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fhat  oral  evidence  is  inadmissible  to  vary  or  contradict  the  terms 
of  a  written  instrument;**  and  where  a  bond  to  convey  land  by 
a  certain  time  was  given  and  an  action  brought  thereon,  it  has 
been  held  that  oral  evidence  is  not  admissible  to  show  that  the 
conveyance  is  not  to  be  made  until  the  purchase  money  agreed 
to  be  paid  is  in  fact  paid.**  An  assignment,  as  distinguished  from 
an  agreement  to  assign  a  chose  in  action,  is  not  executory  but  is 
an  executed  transaction,  and  if  under  seal  conclusively  imports  a 
consideration,  as  it  is  not  within  the  provision  of  the  Code  of 
Civil  Procedure  which  refers  only  to  executory  contracts.** 

§  374.  General  Effect  of  Modiflcation.— The  general  effect  of 
the  provisions  referred  to  in  the  next  preceding  section  is  to  place, 
in  respect  to  consideration,  all  written  contracts,  whether  under 
seal  or  not,  on  the  same  footing,  so  that  any  defense  applicable  to 
one  is  equally  applicable  to  another.**  And  it  may  be  shown  in 
defense  to  an  action  on  a  bond  or  other  executory  sealed  instru- 
ment that  there  is  in  fact  no  consideration  for  the  promise  of  the 
obligor.*'  "  The  effect  of  the  Revised  Statutes,  says  Chancellor 
Walworth,  "  undoubtedly  is  to  put  the  defense  to  actions  upon 
bonds,  and  other  sealed  instruments,  so  far  as  relates  to  a  partial  or 
a  total  want  of  consideration,  on  the  same  footing  as  if  the  suit 
was  brought  upon  a  promissory  note  or  other  instrument  not  under 
seal,  and  which  purported  to  have  been  founded  upon  a  good  or 
valuable  consideration,  except  so  far  as  relates  to  the  form  of 

was  given  in  pursuance  of  a  cove-  68.  McCurtie    v.     Stevens,     (Sup. 

nant   under    seal    to   give    security.  1835)   13  Wend.  527;  Kussell  v.  Kin- 

Thia  it  was  said  was  a  good  consid-  ney,   (Chan.  Ct.  1S43)    1  Sandf.  Ch. 

eration,    and    the    defendant    could  34,  2  N.  Y.  Leg.  Obs.  233. 
raise  no  question  as  to  the  consider-  64.  McCurtie    t.     Stevens,     (Sup. 

atiim    without    going    back    to    the  1835)   13  Wend.  627. 
sealed  contract  and   impeaching  the  OS.  Hull  v.  Hull,  (Sup.  1916)   172 

eonsideration    on     which    that    was  App.  Div.  287,   158  N.  Y.   S.  743. 
founded.     "This,"  stfys  Bronson,  J.,  06.  Johnson  v.  Miln,    (Sup.   1835) 

"  they  could  not  do  at  the  common  14  Wend.  195,  199 ;  Russell  v.  Rogers, 

law,  and  the  statute  only  extends  to  (Sup.  1836)  15  Wend.  351,  353,  359. 
two  cases:   first,  where  there   is  an  67.  Campbell     v.     Cypress     Hills 

'action   upon  a  sealed  instrument;'  Cemetery,  (1869)   41  N.  Y.  34;  Wil- 

and    second,    'where    a    set-off    is  son    v.    Baptist    Educational    Soc, 

founded  upon  any  sealed  instrument.'  (Sup.    1851)    10   Barb.   308;    In    re 

2  R.  S.  406.  i  77.    This  case  is  not  James,    (Sup.  G.  T.   1894)    78  Hun 

within  the  letter  of  the  statute;  it  is  121,   125,  60  State  Rep.   184,  28  N. 

not  an  '  action  upon  a  sealed  instru-  Y.   S.   992 ;    Bradley  v.   McCutcheon, 

ment.'    It  may,  however,  come  within  (Sup.  App.  T.   1916)    97  Misc.  412, 

the  equity  of  the  sUtute."  161  N.  Y.  S.  394. 
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pleading  or  of  setting  up  such  defense."**  And  this  renders 
unenforceable  a  voluntary  bond  not  supported  by  an  actual  con- 
sideration executed  by  a  husband  payable  to  his  wife.^  It  was 
determined  at  an  early  date  that  a  total  failure  of  consideration 
is  available  in  defense  of  an  action  on  a  sealed  instrument.^**  And 
it  was  decided  shortly  after  the  first  enactment  that  in  an  action  on 
a  contract  under  seal  the  defendant  can  recoup  damages  for 
fraudulent  representation  by  the  plaintiff  whereby  the  defendant 
is  induced  to  enter  into  the  contract.''  But  as  a  partial  failure  of 
consideration  is  not  available  as  a  defense  in  bar  to  an  action  on  a 
simple  contract,^'  and  as  the  consideration  for  a  promise  under 
seal  can  be  rebutted  only  to  the  same  extent  as  the  consideration 
for  a  promise  not  under  seal,  a  partial  failure  of  consideration 
is  not  made  a  full  defense  to  an  action  on  a  scaled  promise.''*  A 
court  of  equity  in  determining  whether  an  executory  agreement 
under  seal  to  create  a  trust  will  be  enforced  will  go  behind  the 


«8.  Tallmadge  v.  Wallis,  (Ct.  Err. 
1840)   25  Wend.  107,  113. 

69.  In  re  James,  (Sup.  O.  T.  1804) 
78  Hun  121.  See  supra,  section  337, 
as  to  whether  there  is  such  a  meri- 
torious consideration  as  will  support 
an  executory  promise  by  a  husband 
to  his  wife. 

70.  Case  v.  Boughton,  (Sup.  1833) 
11  Wend.  106;  McCurtie  v.  Stevens, 
(Sup.  1835)  13  Wend.  527;  Tall- 
madge V.  Wallis,  (Ct.  Err.  1840)  25 
Wend.  107;  Wilson  v.  Baptist  Edu- 
cational Soc.,  (Sup.  1851)  10  Barb. 
308,  312. 

71.  Johnson  v.  Miln,  (Sup.  1835) 
14  Wend.  195,  1»8;  Van  Epps  t. 
Harrison,   (Sup.  1843)   5  Hill  «3. 

In  Van  Epps  v.  Harrison,  (Sup. 
1843)  6  Hill  63,  66,  Bronson,  J., 
said :  "  The  next  question  is  whether 
this  defense  [fraud]  can  be  set  up  in 
an  action  upon  a  sealed  instrument, 
where  .the  evidence  does  not  go  to  the 
whole  consideration.  Tlie  statute 
provides  that  the  seal  '  shall  only  be 
presumptive  evidence  of  a  sufficient 
consideration,  which  may  be  rebutted 
in  the  same  manner,  and  to  the  same 
extent,  as  if  such  instrument  were 
not  sealed.'  (2  R.  S.  406,  §  77.) 
The  language  is  broad  enough  to  in- 


clude the  case  of  a  partial  as  well 
as  a  total  want  or  failure  of  con- 
sideration; and  I  see  no  good  reason 
why  the  defendant  should  not  be 
allowed  to  recoup  damages  in  an  ac- 
tion upon  a  sealed  as  well  as-  upon 
an  unsealed  instrument.  If  the  point 
has  not  been  directly  adjudged,  it  has 
often  been  assumed  that  the  statute 
had  placed  both  classes  of  contracts 
upon  the  same  footing,  and  that  in 
the  one  case  as  well  as  in  the  other 
the  defendant  might  attack  the  con- 
sideration either  in  whole  or  in  p«rt. 
Case  v.  Boughton,  11  Wend.  106; 
Johnson  v.  Miln,  14  Wend.  195;  Tall- 
madge V.  Wallis,  25  Wend.  107.  It 
is  true  that  the  statute  speaks  of 
pleading,  as  well  as  giving  notice  ot 
this  defense  (§  78),  and  it  cannot  be 
pleaded  where  it  does  not  go  to  the 
whole  consideration.  (Per  Wal- 
worth, Chancellor,  in  Tallmadge  v. 
Wallis.)  But  the  words  of  the  stat- 
iite  will  be  satisfied  by  allowing  the 
defendant  to  plead  the  defense  where 
it  amounts  to  a  complete  bar,  and  re- 
quiring him  to  give  notice  where  it 
only  goes  in  defalcation  of  damages." 

79.  See  supra,  section  355. 

78.  Tallmadge  v.  Wallis,  (Ct.  Err. 
1840)    25  Wend.  107.  114. 
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seal  and  determine  if  the  agreement  is  in  fact  a  voluntary  one,  and 
for  such  reason  unenforceable."  In  order  to  support  the  obligation 
a  consideration  other  than  that  recited  may  be  shown.'* 

§  375.  Effect  as  to  Antecedent  Contracts. —  Soon  after  the  pro- 
vision of  the  Revised  Statutes  went  into  effect  (Jan.  1,  1830)  the 
question  arose  as  to  its  effect  on  antecedent  instruments.  It  was 
considered  that  the  statute  only  altered  a  rule  of  evidence  and 
did  not  impair  the  contract ;  that  in  so  far  as  the  failure  of  con- 
sideration was  made  available  as  a  defense,  the  statute  gave  to 
the  obligor  merely  a  new  defense  in  law,  the  benefit  of  which  was 
available  only  by  way  of  a  cross  action  or  in  another  forum,  and 
to  this  extent  was  applicable.'*  On  the  other  hand  the  view  was 
taken  that  in  so  far  as  the  statute  permits  the  want  of  a  consid- 
eration to  be  set  up  in  defense,  its  effect  was  to  impair  the  obliga- 
tion of  the  antecedent  contract  and  it  should  not  be  construed 
as  having  such  a  retroactive  effect.  ' '  So  far, ' '  say^  Bronson,  J., 
"  as  this  statute  goes  only  to  the  remedy  of  the  contracting  jMir- 
ties,  there  can  be  no  very  great  evil  in  applying  it  to  sealed 
obligations  executed  prior  to  the  revision.  But  in  making  the 
application,  care  must  be  taken  that  we  do  not  go  beyond  the 
form  of  the  remedy,  and  interfere  with  the  obligation  of  the  con- 
tract. It  is  a  familiar  principle  in  jurisprudence,  that  a  statute 
shall  not  have  a  retrospective  effect  as  to  destroy  a  vested  right; 
and  this  principle  of  natural  justice,  so  far  as  it  relates  to  '  the 
obligation  of  contracts,'  is  recognized  and  enforced  by  the  Con- 
stitution of  the  United  States.  This  statute  must,  I  think,  receive 
a  more  restricted  construction  when  applied  to  antecedent  agree- 
ments under  seal  than  it  will  require  in  relation  to  contracts 
entered  into  since  the  act  was  passed.  Should  it  be  construed  to 
reach  every  possible  question  of  consideration  on  sealed  instru- 
ments made  before  the  year  1830,  it  will,  in  some  case,  be  brought 
into  conflict  with  a  principle  which  it  cannot  withstand.  .  .  .  The 
bond,  .  .  .  although  it  may  have  been  given  without  consideration, 
was  a  valid  obligation  at  the  time  it  was  executed;  and  the  subse- 
quent -statute  must  not  be  so  construed  as  to  annul  the  contract, 
either  in  whole  or  in  part.    There  is  nothing  in  the  statute  calling 

74.  Central  Trtist  Co.  v.   Gaffnev,  bour,  (Sup.  1920)  192  App.  Div.  654, 

(Sup.  1913)    157  App.  Div.  501,  142  18.S  N.  Y.  S.  163. 

N.  Y.  S.  902,  affirmed  215  N.  Y.  740,  76.  McCurtie     v.     Stevens,     (Sup. 

100  N.  E.  1069.  1835)   13  Wend.  527. 

78.  Hocking  Valley  B.  Co.  v.  Bar- 
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for  such  a  construction.  If  a  retro8i)€ctive  effect  was  at  all  con- 
templated by  the  legislature,  they  certainly  did  not  intend  that 
this  statute  should  be  applied  in  such  a  manner  as  to  impair  the 
force  of.  pre-existing  agreements.  .  .  .  The  defendants  wished  to 
make  out  that  there  was  in  truth  no  pretence  of  consideration  for 
the  undertaking.  .  .  .  What  would  have  been  the  consequence  of 
admitting  such  evidence?  If  allowed  to  have  the  same  influence 
that  it  would  upon  an  instrument  without  seal,  the  effect  would 
be  to  annul  the  contract.  It  would  not  only  affect  the  remedy, 
but  it  would  reach  and  overturn  the  right  itself. ' ' " 

§  376.  Mortgage. — ^As  the  provision  of  the  Bevised  Statutes  is 
in  terms  restricted  to  cases  where  an  action  is  brought  on  the 
instrument  or  where  the  instrument  is  made  the  foundation  of  a 
set-off,  it  has  been  held  that  it  did  not  enable  a  mortgagor  to  apply 
to  a  court  of  equity  to  cancel  the  mortgage  on  the  ground  of  a 
want  or  failure  of  consideration.^'  On  the  other  hand,  though  the 
want  of  a  consideration  cannot  be  shown  to  defeat  a  conveyance." 
a  mortgage  in  our  state  is  considered  as  in  the  nature  of  an  execu- 
tory contract  and  within  the  spirit  of  the  provision  as  brought 
into  the  Code  of  Civil  Procedure,  and  it  may  be  shown  in  defense 
to  a  suit  to  foreclose  a  mortgage,  though  there  is  a  prima  facie 
presumption  that  there  is  a  sufScient  consideration  to  support  it, 
that  there  was  in  fact  no  consideration.** 

§  377.  Release. — As  heretofore  stated  the  part  payment  of  an 
undisputed  debt  does  not  itself  constitute  a  sufficient  consideration 
for  a  discharge  of  or  an  agreement  to  discharge  the  unpaid 
balance."  A  release  under  seal,  however,  is  fully  effective  at  com- 
mon law  to  discharge  an  existing  debt,  as  the  seal  conclusively 
imports  a  sufficient  consideration  and  no  proof  of  a  consideration 
is  required  to  support  it.*'    And  it  is  generally  recognized  that 

77.  Mann  v.  Eckford,  (Sup.  1836)  567,  affirming  105  App.  Div.  193,  94 
15  Wend.  502.  N.  Y.  8.  767;  Myers  v.  Grey,   (Sup. 

78.  Calkins  v.  Long,  (Sup.  Sp.  T.  Sp.  T.  1910)  122  N.  Y.  S.  1079,  af- 
1855)  22  Barb.  97.  firmed  146  App.  Div.  923,  131  N.  Y. 

79.  See  supra,  section  234.  S.  1130  mem. 

80.  Schiitz  V.  Koch,    (Sup.    1910)  81.  See  supra,  section  331. 

138  App.  Div.  535,  123  N.  Y.  S.  302;  8«.  Pratt  v.  Crocker,   (Sup.  1819) 

Baird  v.  Baird,  (Sup.  G.  T.  1894)  81  16  Johns.  270.    In  this  case  it  is  held 

Hun  300,  62  State  Rep.  748,  30  N.  Y.  that  a  release  given  by  a  defendant 

S.   785,   affirmed    145  N.   Y.   659,  71  in  a  cause,  unconditionally,  for  the 

State  Rep.   312,  40  N.   E.  222.     See  purpose  of  enabling  the   releasee  to 

also  Towanda  First  Nat.  Bank  v.  Rob-  be  a  witness  on  the  trial  of  the  cause, 

inson,  (1907)  188  N.  Y.  45,  80  N.  E.  is,  if  fairly  obtained,  a  discharge  of 
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our  statutory  modification  of  the  common  law  rule  as  to  the  effect 
of  a  seal  does  not  deprive  a  release  under  seal  of  its  operative 
effect.**  The  provision  of  the  Revised  Statutes,  though  not  in 
express  terms  restricted  to  executory  contracts,  is  applicable  only 
to  cases,  first,  where  an  action  is  brought  on  a  sealed  instrument, 
and  second,  where  a  set-off  is  founded  on  such  an  instrument; 
where  a  release  is  relied  on  as  a  discharge  of  a  prior  obligation, 
no  action  can  be  said  to  be  brought  thereon  or  a  set-off  founded 
thereon.'^     So  far  as  consideration  is  concerned,  it  is  still  con- 


the  liability  of  the  releasee  to  the 
defendant,  although  be  was  not  Emrom 
on  the  trial,  or  the  release  produced. 

83.  Gray  v.  Barton,  (1873)  55' 
N.  Y.  68,  71;  Torry  v.  Black,  (1874) 
58  N.  Y.  185,  190;  Dambmann  v. 
Schulting,  (1878)  75  N.  Y.  65;  Mc- 
Kenzie  v.  Harrison,  ( 1890 )  120  N.  Y. 
280,  265,  30  State  Rep.  »34,  24  N.  B. 
4o8;  Stiebel  v.  Grosberg,  (1911)  202 
N.  Y.  266,  95  N.  E.  602,  reversing 
ou  other  grounds  137  App.  Div.  275, 
121  N.  Y.  S.  923;  Homans  v.  Tyng, 
(Sup.  leOO)  5«  App.  Div.  383,  67 
N.  Y.  S.  792;  Finch  v.  Simon,  (Sup. 
1901)  «1  App.  Div.  139,  32  Civ.  Pro. 
56,  70  N.  Y.  S.  361 ;  Dorwin  v.  West- 
brook,  (Sup.  1896)  86  Hun  363,  67 
State  Rep.  149,  33  N.  Y.  S.  449; 
Stearns  v.  Tappin,  (Super.  Ct.  1856) 
12  Super.  Ct.  274.  See  also  Noble  v. 
Kelly,  (1869)  40  N.  Y.  415,  421,  per 
Woodruff,  J. 

84.  In  Stearns  v.  Tkppin,  (Super. 
Ct.  1856)  12  Super.  Ct.  294,  297, 
Oakley,  Ch.  J.,  in  reference  to  the 
effect  of  releases  since  the  enactment 
of  the  provision  in  the  Revised  Stat- 
utes, said:  "Whatever  may  be  the 
true  construction  of  the  provision  in 
the  Revised  Statutes,  which  permits 
■n  inquiry  into  the  consideration  of 
a  sealed  instrument,  it  has  assuredly 
never  been  construed,  nor  do  we 
think  that  it  can  reasonably  be  con- 
strued, as  altering  the  rule  of  the 
common  law,  by  which  a  release  un- 
der seal  operates,  per  se,  as  an  extin- 
guishment of  the  debt  to  which  it 
refers;  and  although  liable  to  be 
avoided  by  proof  that  It  was  obtained 
by  fraud  or  duress,  is  not  open  to 


contradiction  by  parol  evidence. 
There  is  a  wide  distinction,  as  Mr. 
Justice  Coweu,  in  delivering  the 
judgment  of  the  Court  of  Errors  in 
McCrca  v.  Purmort,  16  Wend.  474, 
has  well  shown,  between  a  release  and 
a  receipt.  The  first,  by  its  own  oper 
ation,  extinguishes  a  pre-existing 
right,  and  therefore  cannot  be  con- 
tradicted or  explained  by  parol;  the 
second  has  never  the  effect  of  de- 
stroying a  subsisting  right,  but  is 
merely  evidence  of  a  fact  —  the  fact 
of  payment  —  and  therefore,  like  ail 
other  facts  given  in  evidence,  may 
be  refuted  or  explained.  But  the 
construction  of  a  release  that  has 
here  been  contended  for  would  abol- 
ish this  distinction.  According  to 
this  construction,  every  release 
which,  like  that  before  Us,  is  founded 
upon  a  merely  nominal  consideration 
would  be  void  upon  its  face;  and 
every  release  founded  upon  a  pecu- 
niary consideration,  less  in  amount 
than  the  debt  it  purports  to  dis- 
charge, would  be  void  as  to  the  bal- 
ance it  admits  to  be  unpaid.  That 
this  would  be  contrary  not  only  to 
the  understanding  of  the  bar,  but  to 
the  uniform  practice  in  our  courts 
of  justice  during  the  long  period  that 
has  elapsed  since  the  Revised  Stat- 
utes have  been  in  force,  must  be 
known  to  all  who  have  any  experi- 
ence in  our  profession.  We  doubt 
whether  a  single  case  has  occurred 
in  which  a  release,  admitted  in  evi- 
dence as  unquestionably  valid,  has 
been  founded  upon  the  actual  and 
full  satisfaction  of  the  debt  to  which 
it  related.     We  have,  therefore,  no 
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elusive  evidence  of  a  sufficient  consideration.'*  As  regards  the 
present  form  of  the  provision  as  found  in  the  Code  of  Civil  Pro- 
cedure, it  relates  only  to  "  executory  contracts."  A  release  is  in 
its  nature  an  executed  contract  rather  than  an  executory  one,  and 
therefore  is  not  within  the  letter  of  the  statute." 

§  378.  Seal  Still  PresumptdTe  Evidence  of  OonsideratioiL— The 
common  law  rule  as  to  the  effect  of  a  seal  is  not  entirely  abrogated 
by  our  statutes.  There  is  still  a  prima  facie  presumption  of  a  con- 
sideration, the  common  law  presumption  being  made  a  rebuttable 
one."  This  is  true  irrespective  of  any  recital  of  a  consideration.** 
As  said  by  Mitchell,  J.:  "  The  law  still  expressly  recognizes  the 
seal  as  '  presumptive  evidence  of  a  sufficient  consideration,'  and 
calls  on  the  defendant  to  rebut  that  presumption.  The  burden  of 
that  proof  therefore  falls  on  him. "  **  So  in  an  action  on  a  sealed 
instrument  the  plaintiff  is  not  required  in  the  first  instance  to 


difBculty  in  holding  that  the  release 
now  in  question,  although  it  states 
only  a  nominal  consideration,  was 
operative  and  valid;  and  that  its 
legal  effect  was  to  extinguish  the  debt 
and  the  note,  as  evidence  of  that 
debt,  upon  which  this  action  is 
founded." 

»5.  Finch  v.  Simon,  (Sup.  1901) 
61  App.  Div.  139,  32  Civ.  Pro.  56, 
70  N.  Y.  S.  301;  Dorwin  v.  West- 
brook,  (Sup.  G.  T.  1895)  86  Hun  363, 
366,  67  State  Rep.  149,  33  N.  Y.  8. 
449. 

M.  Stiebel  v.  Groeberg,  (1911)  202 
N.  Y.  266,  95  N.  E.  692,  reversing  on 
other  grounds  137  App.  Div.  275,  121 
N.  Y.  S.  923;  Homans  v.  Tyng,  (Sup. 
1900)  56  App.  Div.  383,  67  N.  Y.  S. 
792. 

87.  Best  V.  Thiel,  (1879)  79  N.  Y. 
15;  Durland  v.  Durland,  (1897)  153 
N.  Y.  67,  75,  47  N.  E.  42;  Kam  v. 
Benjamin,  (Sup.  1896)  10  App.  Div. 
419,  423,  42  N.  Y.  S.  99;  Rothschild 
V.  Prank,  (Sup.  1897)  14  App.  Div. 
399,  403,  43  N.  Y.  S.  951;  Hazleton 
V.  Webster,  (Sup.  1897)  20  App.  Div. 
177,  46  N.  Y.  S.  922,  affirmed  161 
N.  Y.  628  mem.,  55  N.  E.  1096; 
Koehler  v.  Reinheimer,  (Sup.  1898) 
26  App.  Div.  1,  49  N.  Y.  S.  755; 
Mutual  L.  Ins.  Co.  v.  Yates  County 


Nat.  Bank,  (Sup.  1898)  36  App.  Div. 
218,  54  N.  Y.  8.  743;  Von  Schuck- 
mann  v.  Heinrich,  (Sup.  1904)  93 
App.  Div.  278,  87  N.  Y.  S.  673,  af- 
firmed 182  N.  Y.  538  mem.,  75  N.  E. 
1135;  In  re  De  Forest,  (Sup.  1907) 
119  App.  Div.  782,  104  N.  Y.  S.  342, 
39  Civ.  Pro.  368,  affirmed  189  N.  Y. 
644  mem.,  82  N.  E.  1125;  Quacken- 
bush  V.  Mapes  No.  1,  (Sup.  1908)  123 
App.  Div.  242,  107  N.  Y.  S.  1047; 
Lessler  v.  De  Loynes,  (Sup.  1912) 
150  App.  Div.  868,  135  N.  Y.  S.  948, 
153  App.  Div.  903,  138  N.  Y.  S.  603; 
Childs  V.  Barnum,  (Sup.  G.  T.  1851) 
11  Barb.  14,  affirming  3  Super.  Ct. 
58;  Calkins  v.  Long,  (Sup.  Sp.  T. 
1855)  22  Barb.  97,  101;  Van  Am- 
burgh  V.  Kramer,  (Sup.  1878)  16 
Hun  205 ;  Gein  v.  Little,  (Sup.  Tr.  T. 
1904)  43  Misc.  421,  89  N.  Y.  S.  488, 
affirmed  102  App.  Div.  614  mem.,  92 
N.  Y.  S.  1125;  Galvin  v.  O'Neill, 
(Sup.  Sp.  T.  1919)  108  Misc.  297,  177 
N.  Y.  S.  543. 

88.  Lessler  v.  De  Loynes,  (Sup. 
1912)  150  App.  Div.  868,  873,  135 
N.  Y.  S.  948,  153  App.  Div.  903,  138 
N.  Y.  S.  503. 

89.  Childs  V.  Barnum,  (Sup.  G.  T. 
1851)  11  Barb.  14,  16,  affirming  3 
Super.  Ct.  58. 
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prove  a  sufficient  consideration  but  may  rest  on  the  presumption 
arising  from  the  seal,  and  the  defendant,  to  prevent  a  recovery, 
must  by  affirmative  evidence  rebut  the  presumption  arising  from 
the  presence  of  the  seal.**  Nor  is  the  plaintiff  required  to  show  or 
allege  in  his  complaint  that  the  obligation  is  in  fact  supported  by 
a  consideration.**  The  seal  of  a  corporation  is  fully  as  effective  as 
the  seal  of  an  individual  to  raise  this  presumption  of  a  sufficient 
consideration.**  The  fact  that  a  promise  under  seal  is  by  a  hus- 
band to  pay  a  sum  of  money  to  his  wife  is  itself  insufficient  to 
rebut  the  presumption  of  a  consideration.**  And  where  a  promise 
to  answer  for  the  debt  of  another  was  under  seal  and  also  recited 
a  nominal  consideration  of  one  dollar  "  paid,"  it  has  been  held 
that  proof  merely  that  the  dollar  was  not  paid,  without  further 
proof  that  there  was  no  agreement  to  pay  it,  was  insufficient  to 
rebut  the  presumption. ' '  The  defendant 's  right, ' '  says  Mitchell,  J., 
"  depends  on  the  law  opening  the  proof  as  to  the  consideration 
of  sealed  instruments ;  and  as  the  proof  was  opened  to  the  defend- 
ant to  show  that  there  was  no  consideration,  it  allowed  any  con- 
sideration, whether  that  named  in  the  instrument  or  any  other, 
to  be  shown  or  implied.  And  it  was  incumbent  on  the  defendant 
to  prove  the  whole  negative  that  he  had  assumed,  viz.,  that  there 
was  no  consideration;  he  could  not  limit  the  plaintiff  to  a  past 
consideration. "  **  If  the  promise  is  made  to  one  for  the  benefit 
of  another  the  testimony  of  the  promisee  and  the  beneficiary  that 
they  gave  no  consideration  for  the  promise  is  itself  sufficient  to 
rebut  the  presumption  arising  from  the  seal,  and  it  then  becomes 
their  duty  to  show  that  there  was  some  other  consideration  for 
the  promise.*'  In  case  of  contracts  of  guaranty  or  suretyship  or 
the  like,  a  consideration  does  not  as  a  general  rule  move  to  the 
g^uarantor  or  surety,  but  ordinarily  moves  from  the  creditor  to 
the  principal  debtor.  Therefore  testimony  of  the  guarantor  or 
surety  that  he  received  no  consideration  for  his  promise  is  not 
sufficient,  the  promise  being  under  seal,  to  rebut  the  presumption 

90.  Mutual   L.    Ins.   Co.   v.    Yates  98.  Muzzey  v.  Cable,    (Sup.  G.  T. 
County  Nat.   Bank,    (Sup.   1898)    35       1884)   19  Wkly.  Dig.  142. 

App.  Div.  ai8,  54  N.  Y.  8.  743;  Hurd  94.  Childs  v.  Barnum,   (Sup.  G.  T. 

V.  Green,  (Sup.  1879)   17  Hun  327.  18S1)  11  Barb.  14,  affirming  3  Super. 

91.  Clark  v.  Thorp,  (Super.  Ct.  8p.      Ct.  58. 

T.  1838)   15  Super.  Ct.  080.  96.  Anthony    v.    Harrison,     (Sup. 

98.  Mutual   L.    Ins.   Co.    v.   Yates      G.  T.  1878)  14  Hun  198. 
Ck>unty  Nat.   Bank,    (Sup.   1898)    35 
App.  Div.  218,  54  N.  Y.  S.  743. 
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of  a  sufficient  consideration.**  It  is  a  general  principle  of  a^feney 
that  as  between  private  parties  the  authority  of  an  agent  to  enter 
into  a  contract  under  seal  on  behalf  of  his  principal  must  itself 
be  under  seal  to  render  the  contract  binding  on  the  principal  as 
a  sealed  contract ; "  but  if  the  authority  is  by  parol  the  seal  may 
be  regarded  as  "surplusage,  when  unnecessary,  and  the  contract 
held  binding  on  the  principal  as  his  parol  contract.**  Still  in 
such  a  case  it  is  binding  only  as  a  parol  contract,  and  the  promisee 
or  obligee  cannot  treat  the  seal  as  surplusage  for  the  purpose  of 
asserting  the  validity  of  the  contract,  and  at  the  same  time  insist 
on  it  as  importing  a  consideration.** 

§  379.  Pleading  Want  of  Consideration.— The  Revised  Statutes, 
after  stating  that  the  seal  shall  be  only  presumptive  evidence  of 
a  sufficient  consideration  which  may  be  rebutted,  etc..  further 
provided  that  the  defense  ' '  shall  not  be  made  unless  the  defendant 
shall  have  pleaded  the  same,  or  shall  have  given  notice  thereof, 
at  the  time  of  pleading  the  general  issue,  or  some  other  plea  deny- 
ing the  contract  on  which  the  action  is  brought."  Under  these 
provisions  it  was  necessary,  where  the  action  was  on  the  sealed 
instrument,  in  order  to  permit  the  defendant  to  show  a  want  of 
consideration,  to  comply  with  the  latter  provision  of  the  statute.* 
And  where  an  action  was  brought  on  a  note  which  it  appeared 
was  given  in  pursuance  of  a  covenant  or  agreement  under  seal 
to  give  security,  and  the  defense  to  the  note  was  want  of  con- 
sideration, the  court  was  of  the  opinion,  without,  however,  decid- 
ing the  question,  that  it  could  not  be  shown  that  the  covenant  was 
without  consideration  unless  it  was  pleaded.*  This  provision  as 
to  pleading  the  want  of  consideration  has  been  repealed  and  is 
not  brought  into  the  Code  of  Civil  Procedure.  Still,  under  the 
Code  practice  it  seems  that  in  an  action  on  a  sealed  instrument 
where  no  consideration  for  the  defendant's  promise  is  alleged  in 
the  complaint,  the  want  of  consideration  is  in  the  nature  of  new 

96.  Rothschild  v.  Frank,  (Sup.  153  App.  Div.  223,  225,  137  N.  Y.  8. 
1897)   14  App.  Div.  3»9,  43  N.  Y.  S.       1017. 

051.  09.  Royal   Indemnity   Co.   v.    Dan- 

97.  Worrall  v.  Munn,  (1851)  5  ^^f' J!'^  i^'^'i '^;„«*^^  ^  "^  **'^''- 
N.  Y.  229,  239;  Peterson  v.  New  ''",'  i,"^  J\.  j  /a  ,o,nv  o, 
York.  (1909)  194  N.  Y.  437.  440.  ..IJ^lJ^^XT^'^lS'lS. 
87  N.  E.  772.  j-^^   J840)  25  Wend.  107. 

98.  Worrall  v.  Munn,  (1851)  5  2.  Fay  v.  Richards,  (Sup.  1839)  21 
N.  Y.  229;  Wood  v.  Wise,  (Sup.  1912)  Wend.  62fl. 
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matter  and  must  be  pleaded  to  be  available  in  defense.*  "  The 
agreement  being  under  seal, ' '  says  Ingraham,  J.,  "  a  consideration 
was  presumed,  and  while  the  parties  were  not  precluded  from 
showing  that  there  was  actually  no  consideration,  the  lack  of  con- 
sideration was  an  affirmative  defense  which  must  be  pleaded  by 
the  party  seeking  to  avoid  the  performance  of  the  contract  on 
that  ground.  "*  It  is  likewise  held,  in  an  action  on  a  note  which 
imports  a  consideration,  that  the  defense  of  a  want  of  considera- 
tion must  be  set  up  in  the  answer  and  is  not  available  under  the 
general  denial.^  This  is  in  pursuance  of  the  rule  that  a  general 
denial  puts  in  issue  only  the  facts  which  the  plaintiff  is  bound 
to  prove  to  make  out  his  cause  of  action. 

If  it  does  not  appear  from  the  complaint  that  the  undertaking 
sued  on  was  under  seal,  it  is  not  incumbent  on  the  defendant  to 
allege  in  his  answer  a  want  of  consideration.*  Still  in  such  a  case, 
where  the  instrument  sued  on  is  put  in  evidence  and  proves  to 
be  under  seal,  it  is  held  that  the  prima  facie  presumption  of  a 
consideration  then  arises,  and  it  is  incumbent  on  the  defendant 
to  introduce  evidence  to  rebut  this  prima  facie  case.^ 

Where  the  action  was  one  to  foreclose  a  mortgage  given  to  secure 
a  bond,  an  allegation  in  the  answer  "  that  there  never  was  any 
valuable  or  other  legal  consideration  "  for  the  mortgage  has  been 
held  a  sufficient  allegation  of  a  want  of  consideration,  as  it  is 
equivalent  to  an  allegation  that  there  was  no  consideration,  which 
is  an  allegation  of  a  fact  and  not  a  conclusion.*  To  raise  the 
defense  of  a  want  of  consideration  the  answer  should  contain  an 
affirmative  allegation  that  there  was  no  consideration;  an  allega- 
tion by  way  of  a  denial  of  a  recital  in  the  instrument  set  out  as 
an  exhibit,  or  an  unnecessary  allegation  in  the  complaint  to  the 
effect  that  it  was  based  on  a  good  and  legal  consideration,  is  not, 
it  seems,  sufficient.' 

S.  Mutual    L.    Ins.    Co.    v.    Yates  1904)   43  Misc.  421,  89  N.  Y.  S.  488, 

County  Nat.  Bank,    (Sup.   1898)    35  affirmed  102  App.  Div.  614  mem.,  S2 

App.    Div.    216,   64    N.    Y.    S.    743;  N.  Y.  S.  1125. 

Rerknagel  v.  Steinway,   (Sup.  1901)  7.  Gein    v.    Little,     (Sup.    Tr.    T. 

58  App.  Div.  352,  356,  69  N.  Y.  S.  1904)   43  Misc.  421,  89  N.  Y.  8.  488, 

132;  Howie  v.  Kasnowitjs,  (Sup.  1903)  affirmed  102  App.  Div.  014  mem.,  92 

83  App.  Div.  295,  82  N.  Y.  S.  42.  N.  Y.  S.  1125. 

4.  Hoiwie  V.  Kasnowitz,  (Sup.  1903)  8.  Towanda  First  Nat.  Banlcv.  Rob- 
83  App.  Div.  295,  296,  82  N.  Y.  S.  inson,  (Sup.  1905)  106  App.  Div.  193, 
42.  94  N.  Y.  S.  767.  affirmed  188  N.  Y. 

5.  See  supra,  section  371.  45,  80  N.  E.  567. 

6.  Gein    v.    Little,    (Sup.    Tr.    T.  9.  Recknagel    v.    Steinway,    (Sup. 
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Subscriptions 

§  380.  In  OeneraL —  It  is  recognized  in  all  the  cases  that  a  sub- 
scription or  promise  to  donate  money  toward  the  advancement  of 
some  public  or  quasi-public  object,  such  as  a  church,  college,  or 
the  like,  must,  as  in  ease  of  any  other  executory  contract,  be  sup- 
ported by  a  consideration  to  be  enforceable.^**  As  said  in  a  leading 
case,  the  public  advantage  arising  from  the  carrying  out  of  the 
object  for  which  the  subscription  is  made,  however  important  in 
itself,  is  not  alone  sufficient  to  uphold  a  promise  of  this  char- 
acter ;  "■  and  it  is  held  insufficient  that  the  beneficiary  may  have 
incurred  expenses  or  obligations  on  the  faith  of  the  subscriptions, 
if  there  was  no  request,  express  or  implied,  on  the  part  of  the 
subscriber  that  he  should  do  so.**  Also  the  fact  that  the  sub- 
scription is  on  a  condition  does  not  render  it  enforceable  because 
the  happening  of  the  condition  is  brought  about  by  the  efforts  of 
the  beneficiary,  if  there  was  no  request,  express  or  implied,  to  the 


1901)  68  App.  Div.  362,  69  N.  Y.  S. 
132. 

10.  Hamilton  College  v.  Stewaxt, 
(1948)  1  N.  Y.  681,  on  prior  appeal 
2  Denio  403;  Barnes  t.  Ferine,  (1854) 
12  N.  Y.  18;  Twenty-third  St.  Bap- 
tist Church  V.  Cornell,  (1800)  117 
N.  Y.  601,  28  State  Rep.  482,  28  K.  E. 
177,  affirming  66  Super.  Ct.  260,  18 
State  Rep.  878,  3  N.  Y.  8.  61 ;  Hull  v. 
Pearson,  (Sup.  1809)  38  App.  Div. 
688,  66  N.  Y.  S.  618;  Commercial 
Travelers'  Home  Ase'n  v.  McNamara, 
(Sup.  1904)  95  App.  Div.  1,  88  N.  Y. 
S.  443,  reversing  42  Misc.  258,  86 
N.  Y.  S.  608;  Wilson  v.  Baptist  Edu- 
cational Soc.,  (Sup.  O.  T.  1851)  10 
Barb.  308.  See  also  Eastern  Plank 
Road  Co.  V.  Vaughan,  (1856)  14 
N.  Y.  646,  aflSrming  20  Barb.  156. 

11.  Hamilton  College  v.  Stewart, 
(1848)   1  N.  Y.  581. 

18.  Hamilton  College  v.  Stewart, 
(1848)  1  N.  Y.  581,  on  prior  appeal 
2  Denio  403;  Twenty-third  St.  Bap- 
tist Church  v.  Cornell,  (1890)  117 
N.  Y.  601,  28  State  Rep.  482,  28 
N.  E.  177,  affirming  66  Super.  Ct. 
260,  18  State  Rep.  878,  3  N.  Y.  S. 
61. 

In  Twenty-third  St.  Baptist  Church 


v.  Cornell,  (1890)  117  N.  Y.  601,  28 
State  Rep.  482,  28  N.  E.  177.  it  ap- 
peared that  the  defendant's  testator 
subscribed  a  certain  amotmt  for  the 
alleged  purpose  of  erecting  a  church 
edifice  for  the  plaintiff.  There  was 
no  undertaking  on-  the  part  of  the 
church  to  erect  the  building  or  do 
any  other  act,  and  before  any  ex- 
penditures were  made  or  work  done 
on  the  building,  the  gulMcriber  died. 
It  was  held  that  the  fact  that  after 
the  subscriber's  death  expenditures 
were  made  in  erecting  the  building 
did  not  furnish  a  consideration  which 
would  render  the  subscription  en- 
forceable against  the  subscriber's  es- 
tate. Finch,  J.,  in  this  connection 
said :  "  The  contention  is  that  the 
churdi  corporation  erected  its  new 
edifice  and  incurred  the  large  cost  of 
its  construction  in  reliance  upon 
these  subscriptions,  and  so  in  the 
end,  if  not  in  the  beginning,  a  con- 
sideration arose  to  support  the  prom- 
ise. That  may  happen  where  the 
expenditure  can  lie  said  to  have  pro- 
ceeded with  the  knowledge  and  assent 
of  the  subscribers;  but  here,  before 
any  expenditure  was  made,  or  any 
work  was  begun,  Mrs.   Weelcs  died. 
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beneficiary  to  perform  the  condition."  Thus  it  was  held  by  the 
Court  of  Appeals  in  a  leading  case,  which  involved  a  subscrip- 
tion towards  an  endowment  fund  for  Hamilton  college,  that  the 
fact  that  the  subscription  was  made  subject  to  the  condition  that 
it  should  not  be  binding  unless  a  certain  amount  was  subscribed 
by  other  persons,  did  not  constitute  an  implied  request  to  the 
college  authorities  to  endeavor  to  secure  the  additional  subscrip- 
tions and  thus  raise  a  consideration  for  the  promise  on  the  theory 
that  the  condition  of  the  offer  was  performed  by  the  college."  It 
has  also  been  held  that  an  implied  request  to  the  beneficiary  of 
the  subscription  or  promise  on  his  part  to  apply  the  subscription 
towards  the  object  of  its  incorporation,  being  merely  a  request  or 
promise  to  perform  a  duty  which  the  law  would  impose  on  the 
beneficiary,  would  not  constitute  a  consideration,"  as  where  the 
subscription  is  to  found  an  endowment  fund  for  a  college,  the 
income  to  be  applied  in  paying  the  salary  of  its  oflScers."  And 
where  the  subscription  was  for  the  purpose  of  paying  off  a  mort- 
gage on  the  property  of  a  church,  it  was  held  that  the  fact  that 
the  trustees  may  have  undertaken  to  apply  the  money  subscribed 
to  such  purpose  would  not  furnish  the  necessary  consideration, 
nor  would  the  fact  that  they  did  so  apply  some  of  the  subscrip- 
tions which  were  paid  in  furnish  the  consideration  necessary  to 
render  others  enforceable."  A  part  payment  of  the  subscription 
does  not  itself  impose  any  additional  liability  on  the  subscriber ; " 


Her  gift  was  unexecuted  at  her  death 
and  revoked  by  that  event;  and  no 
after  action  of  the  church  corpora- 
tion could  change  or  affect  the  re- 
sult" 

IS.  Hamilton  College  v.  Stewart, 
(1848)  1  N.  y.  581;  Twenty-third 
St  Baptist  Church  v.  Cornell,  (1890) 
117  N.  Y.  601,  28  SUte  Rep.  482,  28 
N.  E.  177,  affirming  SB  Super.  Ct.  260, 
18  State  Rep.  878,  3  N.  Y.  S.  51. 

14.  Hamilton  College  v.  Stewart, 
(1848)  1  K.  Y.  581,  on  prior  appeal 
2  Denio  403.  See  also  Presbyterian 
Church  V.  Cooper,  (1889)  112  N.  Y. 
517,  21  SUte  Rep.  503,  20  N.  E.  952, 
affirming  45  Hun  453,  10  State  Rep. 
142. 

15.  Hammond  v.  Shepard,  (Sup.  G. 
T.  1865)  29  How.  Pr.  1S8,  40  How. 
Pr.  452. 

16.  Stewart    v.    Hamilton    College, 


(Ct.  Err.  1845)  2  Denio  403,  on  sec- 
ond appeal  1  N.  Y.  681.  "It  can 
hardly  be  said,"  sayai  Chancellor  Wal- 
worth (2  Denio  416),  "to  be  a  con- 
sideration to  support  a  promise  of  a 
donor  to  give  at  a  future  time,  that 
the  donee  agrees  to  receive  and  in- 
vest the  fund  when  paid  and  to  apply 
it  to  the  payment  of  his  debts  gen- 
erally, or  any  particular  class  of  his 
debts;  or  to  apply  it  to  the  payment 
of  such  8um»  as  he  may  thereafter 
agree  to  give  to  his  servants  for  their 
services." 

17.  Presbyterian  Church  v.  Cooper, 
(1889)  112  N.  Y.  617,  21  State  Rep. 
.503,  20  N.  E.  352. 

18.  Hull  V.  Pearson,  (Sup.  1899) 
38  App.  Div.  588,  56  N.  Y.  S.  518. 
See  also  Presbyterian  Church  v. 
Cooper,  (1889)  112  N.  Y.  617,  21 
State  Rep.  503,  20  N.  E.  362. 
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it  may,  however,  it  seems,  be  evidence  that  expenditures  made  by 
the  beneficiary  were  at  the  request,  express  or  implied,  of  the 
subscriber.** 

Frequently  subscriptions  are  subject  to  a  condition  precedent, 
and  no  liability  attaches  until  the  condition  is  performed ;  **  and 
though  a  subscription  to  a  charitable  or  public  enterprise  may  in 
the  first  instance  be  binding,  it  cannot  be  enforced  if  the  enter- 
prise has  been  abandoned,  as  the  law  implies  a  condition  to  such 
a  subscription  that  the  enterprise  be  an  existing  one  at  the  time 
payment  is  demanded.^  Also  if  there  is  no  obligation  assumed  by 
the  beneficiary,  or  other  consideration  such  as  services  or  the  like 
performed  at  the  request  of  the  subscriber,  the  latter  may  at 
any  time  before  the  performance  of  the  condition  on  which 
his  liability  is  to  attach  withdraw  the  offer  evidenced  by  his 
subscription.** 

§  381.  Acts  of  Beneficiary  Constitntiiiif  Consideration  Qen- 
erally. — The  tendency  of  the  courts  is  to  sustain  a  subscription 
if  any  consideration  can  be  found  for  its  support,  the  amount  of 
the  consideration  being  of  no  importance,"  and  as  in  other  cases 


19.  Hull  V.  Pearson,  (Sup.  1889) 
38  App.  Div.  588,  5«  N.  Y.  S.  518. 

20.  Sager  v.  Gonnermann,  (County 
Ct.  1906)  50  Misc.  500,  100  N.  Y.  S. 
406. 

81.  Commercial  Travelers'  Home 
Ass'n  T.  McNamara,  (Sup.  1904)  05 
App.  Div.  1,  8»  N.  Y.  S.  443,  revers- 
ing 42  Misc.  258,  86  N.  Y.  S.  608. 

S8  Dix  V.  Shaver,  (Sup.  G.  T. 
1878)  14  Hun  392;  Sager  v.  Gonner- 
mann, (County  Ct.  1906)  50  Misc. 
600,  100  N.  Y.  S.  406. 

23.  Hamilton  College  v.  Stewart, 
(1848)    1  N.  Y.  681,  583. 

In  Barnes  v.  Ferine,  (1854)  12 
N.  Y.  18,  Allen,  J.,  said:  "An  at- 
tempt to  reconcile  all  the  cases  which 
have  been  adjudged,  touching  the  va- 
lidity of  voluntary  engagements  to 
pay  money  for  charitable,  educa- 
tional, religious  or  other  public  pur- 
poses, would  be  fruitless;  for  while 
circumstantial  differences  in  the  cases 
will  explain  and  satisfactorily  ac- 
count for  some  of  the  diversities  in 
the  decisions,  it  will  be  found  that 
there  is,  to  eome  extent,  a  want  of 


harmony  in  the  principles  and  rules 
applied  as  tests  of  validity  to  that 
class  of  undertakings.  The  general 
principle  is  recognized  in  every  cas«, 
that  all  simple  contracts  executory, 
whether  in  writing  or  verbal,  mu^ 
be  founded  upon  a  good  considera- 
tion, and  that  the  want  of  a  legally 
adequate  consideration,  that  is,  a  con- 
sideration recognized  as  sufficient  in 
law,  will  vitiate  every  executory  con- 
tract not  under  seal;  still,  the  objec- 
tion of  a  want  of  consideration  foi' 
promises  li1<e  the  one  before  na  has 
not  always  been  regarded  with  favor; 
and  judges,  coni^idering  defenses  of 
that  character  as  breaches  of  faith 
towards  the  public,  and  especially 
toiwards  tho<<e  engaged  in  the  same 
enterprise,  an#  an  unwarrantable  dis- 
appointment of  the  reasonable  expec- 
tations of  4ho8e  interested,  have  been 
willing,  nay  apparently  anxious,  to 
discover  a  consideration  which  would 
uphold  the  undertaking  as  a  valid 
contract;  and  it  is  not  unlikely  that 
some  of  the  cases  in  which  subscrip- 
tions have  been  enforced  at  law  have 
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the  consideration  need  not  be  one  beneficial  to  the  sabscriber.** 
It  is  said  that  a  sabscription  unenforceable  for  want  of  a  considera- 
tion at  the  time  it  was  made  may  be  made  binding  by  a  consid- 
eration arising  subsequently  between  the  subscriber  and  the  per- 
son for  whose  benefit  it  is  made.*  Therefore  if  the  beneficiary 
perform  at  the  request  of  the  subscriber  or  agree  to  perform  some 
act  which  in  legal  contemplation  may  be  a  detriment  to  it,  this 
will  furnish  a  sufScient  consideration.**  And  it  is  not  necessary 
that  there  be  an  express  request  on  the  part  of  the  subscriber 
that  the  beneficiary  perform  such  act.  It  is  sufficient  if  the  sub- 
scription is  in  such  form  that  a  request  may  be  implied  or 
inferred.*'  If  the  request  or  consideration  does  not  appear  on 
the  face  of  the  subscription,  oral  evidence  is  admissible  to  prove 
it,  as  the  common  law  does  not  require  that  the  consideration  for 
a  written  promise  appear  on  the  face  of  the  writing.**    And  if 


been  border  cases,  distinguished  by 
slight  circumstances  from  agreements 
held  Toid  for  a  want  of  considera- 
tion." 

24.  Barnes  v.  Ferine,  (1854)  12 
N.  Y.  18. 

96.  Presbyterian  Church  v.  Cooper. 
(188«)  H2  N.  Y.  517,  524,  21  State 
Rep.  503,  20  N.  E.  352.  See  also 
Keuka  College  ▼.  Ray,  (Sup.  1-899) 
41  App.  Div.  200,  58  N.  Y.  S.  745, 
affirmed  167  N.  Y.  96,  60  N.  E.  325. 

ift.  Hamilton  College  v.  Stewart, 
(1848)  1  N.  Y.  581 ;  Barnes  v.  Ferine, 
(1854)  12  N.  Y.  18,  affirming  15 
Barb.  240,  which  affirmed  9  Barb. 
202;  Syracuse  First  Baptist  Soc.  T. 
Robinson,  (1860)  21  N.  Y.  234; 
Keuka  College  v.  Ray,  (1901)  167 
N.  Y.  96,  60  N.  E.  325,  affirming  41 
App.  Div.  200,  58  N.  Y.  S.  745;  Cen 
tral  Presb.  Church  v.  Thompson,  (Sup, 
1896)  8  App.  Diy.  505,  75  State  Rep, 
305,  40  N.  Y.  S.  912;  Locke  v.  Tay 
lor,  (Sup.  1914)  161  App.  Div.  44 
146  N.  Y.  S.  256;  M'Auley  v.  Billcn 
ger,  (Sup.  1622)  20  Johns.  89;  Re 
forro^  Protestant  Dutch  Church  v 
Brown,  (Sup.  G.  T.  1859)  29  Barb. 
335,  17  How.  Pr.  287,  affirmed  24 
How.  Pr.  76;  Wayne,  etc..  Collegiate 
Institute  v.  Smith,  (Sup.  O.  T.  1861) 
38  Barb.  576;  Wayne,  etc.,  Collegiate 
Institute  v.  Greenwood,   (Sup.  O.  T. 
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1863)  40  Barb.  72,  reversed  41  N.  Y. 
620  mem;  Hutchins  v.  Smith,  (Sup. 
G.  T.  1965)  46  Barb.  235;  Sort  v. 
Snell,  (Sup.  1866)  39  Hun  388; 
Mechanicville  War  Chest  v.  Butter- 
field,  (County  Ct.  1920)  110  Misc. 
257,  181  N.  Y.  8.  428;  Levy  v.  West 
Side  Constr.  Co.,  (Sup.  App.  T.  1917) 
162  N.  Y.  S.  661;  Hammond  v.  Shep- 
ard,  (Sup.  G.  T.  1865)  29  How.  Pr. 
188,  40  How.  Pr.  452. 

27.  Keuka  College  v.  Ray,  (1901) 
167  N.  Y.  96,  60  N.  E.  325,  affirmint; 
41  App.  Div.  200,  58  N.  Y.  S.  745; 
Central  Presb.  Church  v.  Thompson, 
(Sup.  1896)  8  App.  Div.  565,  75 
State  Rep.  305,  40  N.  Y.  8.  912. 

28.  Barnes  v.  Perine,  (Sup.  G.  T. 
1852)  15  Barb.  249,  affirmed  12  N.  Y. 
18.  See  also  Keuka  College  v.  Ray. 
(1901)  167  N.  Y.  96,  60  N.  E.  326, 
affirming  41  App.  Div.  200,  58  N.  Y. 
8.  745.  See  supra,  section  360  et 
seq.,  as  to  the  pleading  and  proof 
of  consideration  generally. 

In  Barnes  v.  Perine,  (1854)  12 
N.  Y.  18,  affirming  15  Barb.  249,  it 
appeared  that  the  defendant,  with 
others,  subscribed  to  a  paper  by 
which  he  promised  to  pay  a  gfiven 
amount  towards  the  sum  of  five  thou- 
sand dollars,  to  be  expended  in  build- 
ing a  new  Presbyterian  church  in  the 
place  of  the  old  one  to  be  removed} 
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the  written  contract  to  subscribe  expressly  states  a  consideration, 
an  additional  consideration,  when  necessary,  may  be  shown  to  sup- 
port the  promise.** 

§  382.  Application  of  Rule. — The  consideration  usually  found 
to  support  the  subscription  is  the  incurring  of  financial  obliga- 
tions at  the  express  or  implied  request  of  the  subscriber,  such 
as  the  purchase  of  lands,"  the  erection  of  buildings  or  their 
repair,"  or  the  employment  of  a  minister.**  The  view  was  expressed 
in  the  Hamilton  College  case,  where  the  subscription  was  for  an 
endowment  fund  for  the  college,  and  was  conditioned  on  subscrip- 
tions to  a  certain  amount  being  made,  that  if  it  could  have  been 
construed  as  an  implied  request  to  the  college  authorities  to  secure 
the  additional  subscriptions,  the  services  rendered  in  so  doing 
would  have  furnished  a  sufficient  consideration  to  support  the 


and  that  he  afterwards  attended  and 
took  part  in  several  meetings  of  tiie 
society,  a's  well  as  of  the  individual 
subscribers  to  the  building  fund,  at 
which  a  building  committee  was  ap- 
pointed and  resolutions  were  adopted 
imposing  certain  duties  and  obliga- 
tions on  the  trustees  and  building 
committee,  involving  labor  and  ex- 
pepse  and  the  necessity  of  incurring 
obligations  in  behalf  of  the  corpora- 
tion, in  furtherance  of  the  design 
of  removing  the  old  building  and 
erecting  the  new,  and  distinctly  re- 
questing and  directing  the  agents  of 
the  corporation  to  proceed  and  erect 
the  new  building  after  a  proposed 
plan.  It  was  held  that  the  obliga- 
tions incurred  at  the  request  of  the 
defendant  constituted  a  sufficient  con- 
sideration. 

29.  Keuka  College  v.  Ray,  (1901) 
167  N.  Y.  96,  60  N.  E.  325,  affirming 
41  App.  Div.  200,  58  N.  Y.  S.  745. 
This  case  involved  a  note  which  re- 
cited that  it  was  in  consideration  of 
the  founding  of  a  college  at  a  certain 
place,  and  evidence  of  the  rendition 
of  services  at  the  request  of  the  de- 
fendant in  soliciting  other  subscrip- 
tions was  held  to  have  been  properly 
admitted. 

»0.  Central  Pre«b.  Church  v. 
Thompson,    (Sup.  1896)   8  App.  Div. 


565,  75  State  Rep.  305,  40  X.  Y.  S. 
912. 

31.  Barnes  v.  Ferine,  (1854)  12 
X.  Y.  18,  affirming  15  Barb.  2-I9, 
which  affirmed  9  Barb.  202;  Syracuse 
First  Baptist  Soc.  v.  Robinson,  (1860t 
21  N.  Y.  234;  Presbyterian  Soc.  v. 
Beach,  (1878)  74  N.  Y.  72,  reversing 
8  Hun  644,  which  was  decided  on 
other  grounds;  Central  Presb.  Church 
v.  Thompson,  (Sup.  1896)  8  App. 
Div.  565,  75  State  Rep.  305,  40  N.  Y. 
S.  912;  M'Auley  v.  Billenger,  (Sup. 
1822 )  20  Johns.  89 ;  Wayne,  etc..  Col- 
legiate Institute  v.  Smith,  (Sup.  G. 
T.  1861)  36  Barb.  576;  Richmond- 
vjlle  Union  Seminary,  etc.,  v.  Brown- 
ell,  (Sup.  G.  T.  1862)  37  Barb.  53iJ; 
Hutrhins  v.  Smith,  (Sup.  G.  T.  1865) 
46  Barb.  235;  Reformed  Protestant 
Dutch  Church  v.  Brown,  (Sup.  G.  T 
1859)  17  How.  Pr.  287,  29  Barb.  335, 
affirmed  24  How.  Pr.  76;  M.  E. 
Church  First  Soc.  v.  Rathbun,  (Sup. 
G.  T.  1877)  5  Wkly.  Dig.  53.  See 
ali<o  Horton  v.  Erie  Preserving  Co.. 
(Sup.  1904)  00  App.  Div.  255,  35 
X.  Y.  S.  503,  affirmed  181  X.  Y.  635 
mem.,  73  X.  E.  1125. 

33.  Whitestown  First  Religious 
Soo.  v.  Stone,  (Sup.  1810)  7  Johns. 
112.  See  also  Dieffendorf  v.  Re- 
formed Calvinist  Church,  (Sup.  1822) 
20  Johns.  12. 
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sabscription ;  **  and  this  view  has  been  adopted  in  later  cases.** 
To  bring  a  case,  however,  within  the  principle  of  acts  performed 
by  the  beneficiary  at  the  express  or  implied  request  of  the  sub- 
scriber, the  subscription  must  be  in  such  form  or  the  subsequent 
action  of  the  subscriber  must  be  such  that  a  request  on  his  part 
can  be  implied.^  And  it  seems  that  such  a  request  cannot  be 
implied  from  the  mere  statement  in  the  subscription  paper  of  the 
object  of  the  subscribers.**    And  the  fact  that  the  subscription  is 


S3.  Hamilton  College  v.  iStewart, 
(1848)  1  N.  Y.  591,  on  prior  appeal 
2  Denio  403. 

M.  Roberts  v.  Cobb,  (1886)  103 
N.  Y.  600,  4  State  Rep.  290,  9  N.  E. 
500,  25  Wkly.  Dig.  182,  affirming  22 
WIcIy.  Dig.  182;  Keuka  College  v. 
Ray,  (1901)  167  N.  Y.  96,  60  N.  E. 
325,  affirming  41  App.  Div.  200,  58 
N.  y.  8.  745;  Roberts  v.  Cobb,  (Sup. 
6.  T.  1883)  31  Hun  150;  Matter  of 
Conger,  (Surr.  1920)  113  Misc.  129, 
184  N.  Y.  S.  74;  Reformed  Protes- 
tant Dutch  Church  v.  Hardenbergh, 
(Sup.  G.  T.  1874)   48  How.  Pr.  414. 

In  Roberts  v.  Cobb,  (1886)  103 
N.  Y.  600,  4  State  Rep.  290,  9  N.  E. 
500,  25  Wkly.  Dig.  182,  it  appeared 
that  the  pastor  of  a  church  on  which 
there  was  a  mortgage  of  915,000  re- 
quested B.,  the  defendant's  testatrix, 
to  make  a  contribution  to  help  pay 
off  the  mortgage;  she  promised  to 
contribute  $2500  if  he  would  secure 
pledges  for  the  balance.  H.  promis^ed 
to  make  the  effort;  he  did  so  and 
was  successful  in  securing  pledges 
for  the  amount  required.  B.  there- 
upon gave  him  her  promissory  note, 
payable  to  the  trustees  of  the  church 
for  $2500,  which  he  delivered  to  the 
trustees.  In  an  action  on  the  note 
■t  was  held  that  H.  was  to  be  re- 
garded as  having  acted  as  agent  for 
the  church,  and  his  promise  was  that 
of  the  church;  that  it  having  per- 
formed the  condition,  her  promise  be- 
came obligatory,  and  the  note  was 
based  on  a  good  consideration. 

In  Keuka  College  v.  Ray,  (1901) 
167  N.  Y.  96,  60  N.  E.  32.'),  affirming 
41  App.  Div.  200,  i58  N.  Y.  S.  74.";, 
the  subscription  was  towards  a  fund 
for  the  founding  of  a  college.  The 
plaintiff  was  provisionally  chartered 


as  a  college,  end  it  was  necessary  to 
raise  a  certain  sum  of  money  to  en- 
title it  to  a  full  charter.  A  large 
sum  had  been  promised,  but  condi- 
tionally on  the  raising  of  a  certain 
amount  by  the  college  from  others. 
The  defendant  subscribed  to  the  lat- 
ter fund  and  requested  inipliedly,  it 
seems,  the  college  authorities  to  con- 
tinue their  efforts  to  raise  th«  neces- 
sary amount.  It  was  held  that  the 
service  so  rendered  was  a  sufficient 
consideration  for  the  defendant's  sub- 
scription. 

3S.  Presbyterian  Church  v.  Cooper, 
(1889)  112  N.  Y.  517,  21  State  Rep. 
503,  20  N.  E.  362,  affirming  45  Hub 
453.  10  State  Rep.  142,  27  Wkly. 
Dig.  154. 

96.  Twenty-third  St.  Baptist  Church 
V.  Cornell,  (1890)  117  N.  Y.  601,  28 
State  Rep.  482,  23  N.  E.  177,  affirm- 
ing 56  Super.  Ct.  260,  18  State  Rep. 
878.  3  N.  Y.  S.  51 ;  Hull  v.  Pearson, 
(Sup.  1899)  38  App.  Div.  588,  56 
N.  Y.  S.  518. 

In  Twenty-third  St.  Baptist  Church 
V.  Cornell,  (1890)  117  N.  Y.  601.  28 
State  Rep.  482,  23  N.  E.  177,  it  ap- 
peared that  W.,  defendant's  testatrix, 
with  others,  subscribed  to  a  paper, 
by  the  terms  of  which  they  agreed 
to  pay  the  sums  severally  set  oppo- 
site their  names,  towards  erecting  a 
church  edifice,  on  the  condition  that 
the  aggregate  of  subscriptions  should 
not  be  less  than  $50,000.  Opposite 
W.'s  name  was  the  sum  of  $5000. 
There  was  no  evidence  that  she  re- 
quested the  church  corporation  to 
build  a  new  edifice,  or  that  it  prom- 
ised that  it  would,  or  that  thipre  was 
any  endeavor  to  obtain  subscribers 
by  her  wish  or  directions.  Before 
any  expenditures  were  made  or  work 
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conditional  on  other  subscriptions  to  a  larger  amount  being  made 
does  not  itself  import  a  request  to  the  beneficiary  to  procure  such 
other  subscriptions,  and  thus  enable  its  act  in  so  doing  to  con- 
stitute a  consideration  for  the  subscriber's  promise."    If  persons 


begun  on  the  edifice  W.  died.  In  an 
action  on  the  subscription  it  was 
held  that  it  was  merely  an  executory 
gift  supported  by  no  consideration, 
that  on  the  death  of  W.  the  gift  was 
revoked,  and  no  after  action  of  the 
church  corporation  in  erecting  the 
church  could  affect  that  result,  nor 
could  her  executors  bind  the  estate 
by  any  assent  to  the  work  of  con- 
struction or  convert  the  revoked 
promise  into  an  enforceable  liability 
against  -the  estate;  and,  therefore, 
that  the  plaintiff  could  not  recover. 

In  Hull  V.  Pearson,  (Sup.  1899)  38 
App.  Div.  588,  56  N.  Y.  S.  518,  it 
appeared  that  the  officers  of  a  theo- 
logical seminary,  in  an  appeal  to  the 
public  for  aid,  stated  that  unle».s  such 
aid  was  received  the  curtailment  if 
not  the  closing  of  one  of  itsi  German 
departments,  which  had  t>een  in  ex- 
istence for  many  years,  was  threat- 
ened. Annexed  to  this  appeal  was 
the  following :  "  Subscription.  We 
whose  names  are  here  subscribeo 
promise  to  pay  .  .  .  the  sum  set  op- 
posite our  names  ...  for  the  work 
of  the  German  department"  of  the 
seminary.  The  German  department 
was  continued  after  the  defendant 
signed  the  subscription.  It  was  held 
that  this  raised  no  presumption  that 
the  continuance  was  at  the  express 
or  implied  request  of  the  subscriber. 

87.  Hamilton  College  v.  Stewart, 
(1848)  1  N.  Y.  581,  on  prior  appsal 
2  Denio  403;  Presbyterian  Church  v. 
Cooper,  (18»9)  112  N.  Y.  517,  21 
State  Rep.  503,  20  N.  E.  352,  affirm- 
ing 45  Hun  453,  10  State  Rep.  142, 
27  Wkly.  Dig.  154;  Twenty-third  St. 
Baptist  Church  v.  Cornell,  (1890) 
117  N.  Y.  601,  28  State  Rep.  482,  23 
N.  E.  177,  affirming  56  Super.  Ct. 
260,  18  State  Rep.  878,  3  N.  Y.  S. 
n\;  Sager  v.  Gonnermann,  (County 
Ct.  1906)  50  Misc.  500,  100  N.  Y.  S. 
406. 


In  Presbyterian  Church  v.  Cooper, 
(1880)  112  N.  Y.  617,  21  SUte  Rep. 
603,  20  K.  £.  352,  where  the  sub- 
scription was  for  the  purpose  of  pay- 
ing off  the  mortgage  debt  of  the 
church  and  conditioned  on  a  certain 
amount  being  subscribed,  Allen,  J., 
said:  "It  is  urged  that  a  consid- 
eration may  be  found  in  the  efforts 
of  the  trustees  of  the  plaintiff  dur- 
ing the  year,  and  the  time  and  labor 
expended  by  them  during  that  time, 
to  secure  subscriptions  in  orAer  to 
fuMl  the  condition  upon  which  the 
liability  of  the  subscribers  depended. 
There  is  no  doubt  that  labor  and 
services,  rendered  by  one  party  at 
the  request  of  another,  constitute  a 
good  consideration  for  a  promise 
made  by  the  latter  to  the  former, 
based  on  the  rendition  of  the  service. 
But  the  plaintiff  encounters  the  diffi- 
culty that  there  is  no  evidence,  ex- 
press or  implied,  on  the  face  of  the 
subscription  paper,  nor  any  evidence 
outside  of  it,  that  the  corporation  or 
its  trustees  did  or  undertook  to  do 
anything  upon  the  invitation  or  re- 
quest of  the  subscribers.  Nor  is  there 
any  evidence  that  the  trustees  of  the 
plaintiff,  as  representatives  of  the 
corporation,  in  fact  did  anything  in 
their  corporate  capacity,  or  other- 
wise than  as  individuals  interested 
in  promoting  the  general  object  in 
view.  Leaving  out  of  the  subecrip- 
tion  paper  the  affirmative  statement 
of  the  consideration  (which,  for  rea- 
sons stated,  may  be  rejected),  it 
stands  as  a  naked  promise  of  the 
subscribers  to  pay  the  several 
amounts  subscribed  by  them  for  the 
purpose  of  paying  the  mortgage  en 
the  church  property  upon  a  condi- 
tion precedent  limiting  their  liabil- 
ity. Neither  the  church  nor  the  trus- 
tees promise  to  do  anything,  nor  are 
they  requested  to  do  anything,  nor 
can  such  a  request  be  implied." 
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interested  in  the  repair  of  a  highway  promise  to  pay  to  one  of 
their  number  the  sums  severally  subscribed  by  them  to  be  expended 
for  such  repairs,  this  cannot  be  construed  as  a  request  to  any 
other  subscriber  to  undertake  the  repairs,  and  entitle  him  after 
having  made  such  repairs  to  enforce  the  payment  of  the  several 
subscribers.** 

§  383.  Mntaal  Promises  of  Subscribers  as  ConsideratitHi. —  No 
rule  can  be  extracted  frcon  the  decision  on  the  first  appeal  in  the 
Hamilton  College  case  (2  Denio  403),  as  to  the  effect  of  the  mutual 
promises  of  the  subscribers,  for  the  reason  that  the  several  mem- 
bers of  the  court  did  not  agree  on  the  principles  on  which  the 
case  should  be  decided.**  The  view,  however,  was  taken  by 
Chancellor  Walworth,  that  where  subscriptions  are  made  by  a 
nomber  of  persons  the  promise  of  one  to  subscribe  may  furnish  a 
consideration  for  the  promise  of  another  subscriber;***  and  if 
the  beneficiary  is  a  party  to  the  contract  and  the  promise  is  made 
to  him,  he  may  enforce  it  though  the  sole  consideration  consist  of 
the  mutual  promises  of  the  subscribers,  as  it  is  not  necessary 
that  the  consideration  for  a  promise  to  be  enforceable  by  the 
promisee  move  from  him.*^  This  is  the  view  which  prevails  in  a 
number  of  jurisdictions  in  this  country.*'    It  has  not,  however,  met 


38.  Van  Rensselaer  t.  Aikin,  (1870) 
44  N.  Y.  126,  reversing  44  Barb.  547. 

S8.  See  Barnes  t.  Ferine,  (1854) 
12  N.  Y.  18,  23;  Keuka  College  v. 
Ray,  (Sup.  1899)  41  App.  Div.  200, 
68  N.  Y.  S.  745. 

40.  Stewart  ▼.  Hamilton  College, 
(Ct.  Err.  1845)  2  Denio  403,  414. 
la  this  case  the  chancellor  eaid: 
"Every  member  of  society  has  an 
interest  in  supportii^  the  institu- 
tions ot  religion  and  of  learning  in 
the  community  where  he  resides.  And 
vhen  he  consents  to  become  a  sub- 
■eriber  with  others  to  raise  a  fund 
for  that  purpose,  the  real  considera- 
tion for  his  promise  is  the  promise 
which  others  have  already  made  or 
which  he  expects  them  to  make,  to 
contribute  to  the  same  object.  In 
other  words,  the  mutual  promises  of 
the  several  subscribers  to  contribute 
towards  the  fund  to  be  raised  for 
the  specified  object  in  which  all  feel 
an  interest,  is  the  real  consideration 
of  the  promise  of  each.    For  this  pur- 


pose, also,  the  various  subscriptions 
to  the  same  paper  and  for  the  same 
object,  although  in  fact  made  at  dif- 
ferent times,  may  in  legal  contempla- 
tion be  considered  as  having  been 
made  simultaneously.  The  consid- 
eration of  the  promise,  therefore,  is 
not  any  consideration  of  benefit  re- 
ceived by  each  subscriber  from  the 
religious  or  literary  corporation  to 
which  the  amount  of  his  subscription 
is  made  payable,  nor  is  his  promise 
founded  upon  any  consideration  of 
injury  which  the  payee  has  sustained 
or  is  to  sustain  or  be  put  to  for  his 
benefit.  But  the  consideration  of  the 
promise  of  each  subscriber  is  the  cor- 
responding promise  which  is  made 
by  other  subscribers.  Mutual  prom- 
ises hare  always  been-  held  sufficient 
as  between  the  parties  to  sustain  the 
promise  to   each." 

41.  Stewart  v.  Hamilton  College, 
(Ct.  Err.  1845)  2  Denio  403,  417. 

43.  See  SulscripHons,  25  R.  C.  L. 
p.  1400  et  seq. 
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the  approval  of  our  courts  in  the  later  cases,  and  soon  after  its 
announcement  it  was  said  to  have  been  necessarily  overruled  by 
the  Court  of  Appeals  iu  the  decision  on  the  second  appeal 
(1  N.  Y.  581),**  and  in  later  cases  has  been  expressly  repudiated.** 
Thus  where  the  subscription  paper  recited  that  the  subscribers 
promise  and  agree  to  and  with  the  trustees  of  a  church  to  pay  to 
said  trustees  the  sums  severally  subscribed  by  them,  for  the  pur- 
pose of  paying  off  the  mortgage  debt  on  the  church,  and  alsQ 
recited  as  a  consideration  one  dollar  in  hand  paid,  which  was  not 
in  fact  paid,  and  "  the  agreement  of  each  other  in  this  contract 
contained,"  it  was  held  that  the  promises  of  the  subscribers  were 
not  a  sufficient  consideration  the  one  for  the  other  to  enable  the 
church  to  enforce  the  subscription.** 


43.  See  opinion  of  Johnson,  J.,  in 
Barnes  v.  Ferine,  (1854)  12  N.  Y. 
18,  30. 

44.  Presbyterian  Church  t.  Cooper, 
(1889)  112  N.  Y.  517,  21  State  Rep. 
603.  20  N.  E.  352  J  Twenty-third  St. 
Baptist  Church  t.  Cornell,  (1890) 
117  N.  Y.  601,  28  State  Rep.  482,  23 
N.  E.  177,  affirming  56  Super.  Ct. 
260,  18  State  Rep.  878,  3  N.  Y.  8. 
51;  Sager  v.  Gonnermann,  (County 
Ot.  1906)  60  Misc.  500,  100  N.  Y.  S. 
406. 

45.  Presbyterian  Church  v.  Cooper, 
(1889)  112  N.  Y.  517,  21  State  Rep. 
503,  20  K.  E.  352,  affirming  45  Hun 
453,  10  State  Rep.  142.  In  this  case 
Allen,  J.,  said :  "  It  has  sometimes 
been  supposed  that  when  several  per- 
sons promise  to  contribute  to  a  com- 
mon object,  desired  by  all,  the  prom- 
ie>e  of  each  may  tie  a  good  considera- 
tion for  the  promise  of  others,  and 
this  although  the  object  in  view  i» 
one  in  which  the  promisors  have  no 
pecuniary  or  legal  interest,  and  the 
performance  of  the  promise  by  one  of 
the  promisors  would  not  in  a  legal 
tense  be  beneficial  to  the  others.  This 
seems  to  have  been  the  view  of  the 
chancellor  as  expressed  in  Hamilton 
College  V.  Stewart  when  it  was  be- 
fore the  Court  of  Errors  (2  Den. 
417),  and  dicta  of  judges  will  be 
found  to  the  same  effect  in  other 
cases.  (Trustees,  etc.  v.  Stetson,  5 
Pi«lc.  508;  Watkins  v.  Eames,  9  Cueh. 
537.)     But  the  doctrine  of  the  chan- 


cellor, as  we  understand,  was  over- 
ruled when  the  Hamilton  College 
case  came  before  this  court  ( 1  N.  Y. 
S81),  as  have  been  also  the  dicta  in 
the  Massachusetts  caees,  by  the  court 
in  that  state,  in  the  recent  case  of 
Cottage  Street  Methodist  Episcc^al 
Church  V.  Kendall  (121  Mase.  528). 
The  doctrine  seema  to  us  unsound  in 
principle.  It  proceeds  on  the  as- 
sumption that  a  stranger  lioth  to  the 
consideration  and  the  promise,  and 
whose  only  relation  to  the  transac- 
tion is  that  of  donee  of  an  executory 
gift,  may  sue  to  enforce  the  payment 
of  the  gratuity  for  the  reason  that 
there  has  been  a  breach  of  contract 
between  the  several .  promisors  and  a 
failure  to  carry  out  as  between  them- 
selves their  mutual  engagement.  It 
is  in  no  proper  sense  a  case  of  mutual 
promises,  as  between  the  plaintiff 
and  defendant.  In  the  disposition  of 
this  case  we  must,  therefore,  rejact 
the  consideration  recited  in  the  snb- 
scription  paper  ae  ground  for  sup- 
porting the  promise  of  the  defend- 
ant's intestate,  the  money  considera- 
tion, because  it  had  no  basis  in  fact, 
and  the  mutual  promise  between  the 
subscribers  because  there  is  no  priv- 
ity of  contract  between  the  plaintiff 
and   the  promisors." 

The  question  as  to  when  a  promise 
made  for  the  l>enefit  of  a  third  person 
may  be  enforced  by  him,  is  discussed 
later. 
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Contracts  Violative  of  Statiites  or  Conunon  Law 

397.  In  General 

398.  Municipal  Charter  or  Ordinance 

399.  Ignorance  of  Law 

400.  Foreign  Law 

401.  Unconstitutional  Statute 

402.  Effect  of  Change  or  Eepeal  of  La,w 

403.  Application  of  Rule  to  Particular  Statutes  Generally 

404.  Revenue  Statutes  Generally 

405.  —  Federal  Stamp  Acts 

406.  —  Stock  Transfer  Tax  Generally 

407.  —  Effect  of  Unstamped  Executed  Contract  on  Title  to 

Stock 

408.  —  Enforcement  of  Unstamped  Executory  Contract 

409.  Election  Laws 

410.  Statutes  of  Descent  and  Distribution 

411.  Sunday  Laws 

412.  Patent  Right  Notes 

413.  Statute  Prohibiting  Corruption  of  Agents  Generally 

414.  —  Transactions  within  Prohibition  and  Proof  of  Bribery 

of  Agent 

415.  Statutes  Regulating  Insurance  Business 

416.  Statutes  Regulating  Banking  Business 
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§  417.  Statutes  Bequiring  License  to  Engage  in  Trade  or  Busi- 
ness Generally 

418.  —  Application  of  Rule  to  Particular  Business  or  Trade 

Generally 

419.  —  Plumbers 

420.  —  Practice  of  Medicine  and  Dentistry 

421.  —  Subsequent      Acquisition      of      License;      Remedying 

Defective  Registration  of  Physician 

422.  —  Proof  of  License 

423.  Statute  Relating  to  Real  Estate  Agents 

424.  Conducting  Business  under  Fictitious  Name 

425.  Ultra  Vires  Acts  of  Corporations 

426.  Statute  Prohibiting  Purchase  by  Corporation  of  Its  Stock 

427.  Statute  Relating  to  Foreign  Corporations 

Contracts  Detrimental  to  Public  Service  Oerierdtty 

428.  In  General 

429.  Obligations  Exacted  Colore  OflScii 

430.  Compensation  of  OflBcers  for  Performance  of  Duty 

431.  Assignment  of  Salary,  Fees  or  Emoluments  of  Office 

Contracts  to  Influence  Legislative  Action 

432.  General  Rule 

433.  Qualification  of  GJeneral  Rule 

434.  Relation  and  Party  Affiliations;  Contingent  Compensation 

435.  Proof  of  Character  of  Services  Contemplated 

Contracts  to  Influence  Executive  Officers 

436.  In  General 

437.  Matters  Affecting  Selection  of  Agent 

438.  Contingent  Compensation 

Traffic  in  Public  Offices 

439.  In  General 

440.  Division  of  Fees  between  Officer  and  Deputy 

Public  Service  Corporation 

441.  In  (General 

442.  Location  and  Extension  of  Railroad  or  the  Like 

Contracts  Detrimental  to  the  Administration  of  Justice  Generally 

443.  In  General 

444.  Influencing  Judicial  Action;  Imposition  on  Court 

445.  Indemnification  of  Bail 

446.  Compensation  of  Witnesses;  General  Rule 

447.  —  Compensation  Contingent  on  Result 

448.  Agreements  for  Procurement  of  Evidence 
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Ousting  Courts  of  Jurisdiction 

§  449.  In  General 

450.  Restriction  to  Particular  Court 

451.  Limiting  Time  for  Commencement  of  Action 

452.  Arbitration  Afi^'eemeuts ;  Common  Law  Bule 

453.  —  Condition  Precedent  to  Bight  of  Action 

454.  —  Statutory  Sanction  of  Arbitration  Agreement 

455.  Agreement  Not  to  Sue  on  Existing  Claim 

456.  Stipulations  as  to  Conduct  of  Proceedings  or  Remedy 

Compounding  Crimes 

457.  General  Rule 

458.  Particular  Matters  Affecting  Illegality  of  Agreement 

459.  Qualification  of  GJeneral  Rule 

460.  Recovery  of  Money  Paid  or  Property  Transferred 

Champerty  and  Maintenance  Oeneratty 

461.  In  General 

462.  Stipulation  with  Attorney  against  Settlement  of  Claim 

463.  Agreement  for  Part  of  Fruits  of  Litigation  Generally 

464.  —  Retainer  of  Attorney  on  Contingent  Pee 

465.  Assignment  of  Chose  in  Action 

Sales  and  Conveyances  of  Lands  Claimed  or  Held  Adversely 

466.  In  General 

467.  Exception  as  Regards  State 

468.  General  Operation  of  Statutes 

469.  Conveyances  of  Particular  Rights  and  Interests 

470.  Mortgages 

471.  Judicial  Sale;  Devise;  Assignment  for  Benefit  of  Creditors 

472.  Character  of  Possession  Generally 

473.  —  "Actual  Possession  "  Required 

474.  —  Possession  Required  to  Be  Adverse 

475.  Necessity  for  Color  of  Title  Generally 

476.  —  Application  of  Rule 

477.  Good  Faith  of  Adverse  Claimant 

478.  Effect  of  Conveyance  as  against  Adverse  Claimant  Gen- 

erally 

479.  —  Action  by  Grantor  or  by  Grantee  in  Name  of  Grantor 

480.  —  Effect  of  Subsequent  Conveyance  by  Grantor  to  Adverse 

Claimant 

481.  Effect  of  Conveyance  as  between  Parties  or  as  against 

Stranger 

Purchase  of  Chose  in  Action  by  Attorney 

482.  In  General 

483.  Express  Statutory  Exceptions 

484.  Operation  of  Statute  Generally 
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§  485.  Intent  with  Which  Purchase  Is  Made  Generally 

486.  —  Purchase   of  Judgment   or   Claim  against  Decedent's 

Estate 

487.  —  Proof  of  Intent 

488.  Effect  of  Purchase  in  "Violation  of  Statute 

Oiving  Inducement  for  Placing  Claim  with  Attorney  for 
Enforcement 

489.  In  General 

490.  Agreement  by  Attorney  to  Pay  or  Advance  Expenses  of 

Litigation ;   General   Rule 

491.  —  Qualification  of  General  Rule 

492.  Division  of  Fees  between  Attorneys 

Contracts  Contemplating  Frauds  OeneraUy 

493.  In  General 

494.  Contract  for  Secret  Use  of  Influence 

495.  Contract  Tending  to  Breach  of  Trust  Generally 

496.  —  Person  Acting  in  Matter  of  Common  Interest 

497.  —  Attorneys 

498.  —  Agents 

499.  Wrongful  Disclosure  of  Information 

500.  Fraud  on  Public  Generally 

501.  —  Sale  of  Deleterious  or  Misbranded  Merchandise 

502.  —  "  Bohemian  Oats  Contracts  "  or  the  Like 

503.  Agreements  in  Fraud  of  Insolvency  Laws 

504.  Agreements  in  Fraud  of  Federal  Bankruptcy  Laws 

Conveyances  and  Transfers  in  Fraud  of  Creditors  or  the  Like 

505.  General  Rule 

506.  Particular  Matters  Affecting  Application  of  Rule 

507.  Parties  Not  in  Pari  Delicto;  General  Rule  as  to  Granting 

Relief 

508.  —  Application  of  Rule 

Composition  with  Creditors 

509.  Agreement  for  Secret  Preference  Generally 

510.  Agreement  by  Third  Person  Giving  Preference 

511.  Relief  against  Preferred   Creditor  Where  Agreement   Is 

Executed 

512.  Effect  of  Illegal  Agreement  on  Composition 

Stifling  or  Puffing  Competition  at  Sales  or  Letting  of  Contracts 

513.  General  Rule  as  to  Public  Sales 

514.  —  Qualification  of  General  Rule 

513.  —  Illustrative  Examples  of  Qualification 
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§  516.  Stifling  Competition  at  Letting  of  Public  Contracts 

517.  LeaBing  of  Municipal  Property  at  Auction 

518.  EfiFect  of  Illegal  Combination  on  Sale  or  Contract  Let 

519.  Restraint  of  Competition  at  Private  Sales 

520.  Combination  to  Secure  Private  Contract  Let  on  Competitive 

Biddings 

Organization  and  Management  of  Corporation 

521.  Organization 

522.  Subscriptions  to  Stock 

523.  Contracts  Affecting  Duties  of  Officers 

524.  Contracts  Affecting  Duties  of  Stockholders  Generally 

525.  Traffic  in  Corporate  Offices 

526.  Proxies 

Indemnity  against  Liability  for  Wrongftil  Act 

527.  In  General 

528.  Want  of  Knowledge  of  Wrongful  Character  of  Act 

529.  Indemnity  against  Past  Wrongful  Act 

Exemption  from  and  Limitation  of  Liability  for 
Negligence 

530.  In  General 

531.  Liability  of  Master  to  Servant 

532.  Limitation  of  Liability  of  Telegraph  and  Telephone  Com- 

panies Generally 

533.  —  General  Rule  in  Our  State  as  to  Limitation  of  Liability 

534.  —  Qualification  of  General  Rule;  Gross  Negligence 

535.  —  Proof  of  Gross  Negligence 

536.  —  General  Requisites  and  Construction  of  Contract 

537.  Limitation  of  Liability  of  Carrier  Generally 

538.  —  Carrier  of  Passengers 

539.  —  Statutory  Provisions;  Public  Service  Commission  Law 

540.  —  Essentials  of  and  Construction  of  Contract  with  Carrier 

541.  —  Interstate  Carriage  Generally 

542.  Transactions  Not  within  Federal  Statute ;  Conflict  of  Laws 

Contracts  in  Restraint  of  Trade  Oeneratly 

543.  In  General 

544.  General  Classiflcation  of  Valid  Restraints 

545.  Reasons  for  Rule  against  General  Restraints 

546.  Restraints  Ancillary  to  Sale  of  Trade,  Business  or  Pro- 

fessional Practice 

547.  Sale  of  Patent  or  Secret  Process  of  Manufacture 

548.  Agreement  by  Employee  Not  to  Compete 

549.  Restriction  Ancillary  to  Sale  of  Property 
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§  550.  Restriction  Ancillary  to  Partnership  and  the  Like 

551.  Agreement  for  Exclusive  Use  of  Patent 

552.  Necessity  that  Restraint  Be  Ancillary  to  Other  Contract 

553.  —  Agreement  for   Removal   or  Prevention  of   Competi- 

tion 

554.  Tests  as  to  Reasonableness  of  Restraint  Generally 

555.  —  Time  Limit  as  Test 

556.  —  Territorial  Extent  of  Restriction  as  Test;  Early  View 

557.  —  Modem  View  as  to  Territorial  Extent  of  Restriction 

558.  —  Creation  of  Monopoly  as  Test 

559.  —  Sherman  Anti-trust  Act 

560.  Consideration  for  Restriction 

561.  General  Construction  of  Contracts  in  Restraint  of  Trade 

562.  Assignment  of  Restrictive  Contract 

563.  Remedy  by  Way  of  Injunction 

Monopolies 

564.  In  General 

565.  Combinations  and  Agreements  to  Fix  Prices  Generally 

566.  Contract  in  Aid  of  Monopolistic  Scheme 

567.  Contracts  to  Comer  Market 

568.  Necessity  for  Undue  Advance  of  Price 

569.  Partial  Restraints  on  Trade 

570.  Price  Fixing  Agreement  by  Single  Manufacturer 

571.  Labor  Unions 

572.  Labor  Union  and  Employers'  Association  Agreements 

573.  Copyrighted  Books  and  Patented  Articles;  Manufactures 

under  Secret  Process 

574.  Relief  from  and  Enforcement  of  Agreement 

Bestrictions  on  Alienation  of  Property 

575.  In  €Jeneral 

576.  Theatre  Tickets 

Restrictions  on  Use  of  Property 

577.  Real  Property 

578.  Personal  Property 

Oambling  Contracts  Generally 

579.  In  General 

580.  Statutory  Prohibitions  Generally 

581.  Stock  Jobbing  Act 

582.  Foreign  Contracts 

583.  Devices  to  Evade  Prohibition 

584.  Stipulation  for  Forfeiture  or  Liquidated  Damages 

585.  Races  or  Contests  for  Sweepstakes  or  Purses 

586.  Pool  Selling 
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§  587.  Speculative  Purchases  or  Sales  (Jenerally 

588.  —  Sales  for  Future  Delivery 

589.  —  Option  Contracts;  Puts  and  Calls 

590.  —  Intent  to  Settle  without  Completion  of  Sale  Generally 

591.  —  Proof  of  Intention 

592.  Recovery  of  Money  Lost  (Generally;  Common  Law  Rule 

593.  —  Statutory  Liability  of  Winner  Generally 

594.  —  Persons  Liable  (Jenerally 

595.  —  Liability  of  Stakeholder;  Common  Law  Liability 

596.  —  Statutory  Liability  of  Stakeholder 

597.  —  Consent  of  Loser  to  Payment  over  by  Stakeholder 

598.  —  General  Nature  of  Statutory  Liability 

599.  —  Assignment  of  Right  of  Recovery 

600.  —  Wagers  Made  through  Agents;  Who  May  Sue 

601.  —  Limitation  of  Actions 

602.  —  Form  of  Remedy  and  Pleadings 

603.  Money  Borrowed  for  Gaming 

604.  Securities  for  Money  Lost  at  Gaming  Generally 

605.  Conveyances  and  Mortgages  Given  for  Gambling  Debts 

Lotteries 

606.  What  Constitutes  Lottery  Generally 

607.  Chance  as  Affecting  Distribution 

608.  Bonds  for  Money  Borrowed  with  Prize  Privileges;  Deter- 

mination of  Maturity  by  Lot 

609.  General  Legality  of  Contracts 

610.  Foreign  Lotteries  and  Foreign  Contracts 

611.  Recovery  of  Money,  etc.,  Paid  for  Lottery  Tickets 

Contracts  Affecting  Marriage  or  Marriage  Relation 

612.  In  General 

613.  Marriage  Brokerage  Contracts  Generally 

614.  —  Enforcement  of  and  Relief  from  Contract 

615.  Resumption  of  Marital  Relations 

616.  Dissolution  of  Marriage;  General  Rule 

617.  —  Application  of  General  Rule 

618.  —  Agreements  as  to  Alimony 

619.  Separation  Agreements;  Continued  or  Immediate  Separa- 

tion 

620.  —  Future  Separation 

621.  —  Contract  without  Intervention  of  Trustee 

622.  —  Effect   of  Statute  against  Dissolution  of  Marriage  by 

Contract 

623.  —  Effect  of  Statute  again.st  Relief  of  Husband  for  Support 

of  Wife 

Civic  and  Parental  Duties 

624.  Civic  Duties 

625.  Parental  Duties 
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Waiver  of  Rights 

§  626.  General  Bole 

627.  Exceptions  to  General  Rule 

War  as  Affecting  Legality  of  Contract 

628.  In  General 

629.  Effect  on  Existing  Contracts 

Immoral  Contracts 

630.  In  General 

631.  Sexual  Immorality  Generally 

632.  Past  Cohabitation;  Intercourse  Incidental  to  Contract 

Indirect  Illegality 

633.  In  General 

634.  Obstruction  of  Highway 

635.  Participation  by  Seller  in  Illegal  Purpose  of  Buyer 

636.  Services  Rendered  and  Advances  Made  by  Agents,  etc. 

637.  Effect  of  Knowledge  of  Unlawful  Purpose  of  Other  Party 

(Jenerally 

638.  —  Application  of  Rule 

Contract  Orovnng  Out  of  Prior  Illegal  Contract  or  Transaction 

639.  In  General 

640.  Application  of  General  Rule 

Enforcement  of  and  Relief  from  Illegal  Contracts  Generally 

641.  In  General 

642.  Recovery  on  Implied  Contract 

643.  Effect  on  Prior  Contract 

644.  Relief  in  Equity;  Judgment  Recovered  on  Illegal  Contract 

645.  Locus  Poenitentiae 

646.  Persons  Not  in  Pari  Delicto ;  General  Rule 

647.  —  Application  of  General  Rule 

648.  Justice  and  Public  Interest  Advanced  by  Granting  Relief 

649.  Effect  of  Ill^ality  of  Securities  Taken 

650.  Securities  for  Performance  of  Illegal  Contract 

651.  Rights  of  Assignees  of  Illegal  Contracts ;  Negotiable  Paper 

652.  Accounting  between  Partners  and  Joint  Adventurers 

653.  Accounting   by   Agent;   Agent   a   Participant   in    Illegal 

Transaction  ' 

654.  —  Agent  Not  a  Participant  in  Illegal  Transaction 

655.  Application  of  Payments 
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Partial  Illegality 

§  656.  Indivisible  Contracts  Generally 

657.  Divisible  Contracts  (Generally 

658.  Provision  in  Kestraint  of  Trade 


Defense  of  Illegality  OeneraUy 

659.  Who  May  Raise  Question 

660.  Necessity  to  Plead  Defense  Generally 

661.  —  Where  Complaint  Shows  Illegality 

662.  —  Illegality  Appearing  from  Plaintiff's  Case 

663.  Denial  of  Relief  by  Court  Sua  Sponte;  Raising  Question 

on  Appeal 

664.  Sufficiency  of  Plea  of  Illegality 

General  Matters 

§  384.  In  General. —  Prom  an  early  date  the  courts  have  refused 
to  enforce  contracts  which  they  deemed  contrary  to  public  policy. 
The  aid  of  the  law  in  the  enforcement  of  such  contracts  is  not 
withdrawn  from  any  consideration  of  the  rights  or  equities  of 
the  parties,  as  between  themselves,  but  solely  to  prevent  an  infringe- 
ment of  the  public  law  or  policy  of  the  state.*  The  objection  to 
a  contract  on  this  ground  is  not  the  same  as  the  objection  because 
of  a  want  of  consideration.  There  may  be  ample  consideration 
and  the  contract  still  be  illegal ;'  and  it  was  settled  at  an  early  date 
that  a  seal  did  not  prevent  an  inquiry  into  the  l^ality  of  the 
contract,  though  under  the  common  law  rule  a  seal  conclusively 
imported  a  consideration.*  Contracts  voidable  on  account  of  the 
fraud,  actual  or  constructive,  of  one  of  the  parties  thereto  are 
not  illegal  in  the  proper  sense  of  the  term.  Such  a  contract  is 
not  void  but  voidable  only  at  the  option  of  the  party  defrauded, 
who  may  afiBrm  it,  and  when  so  affirmed  it  may  be  enforced  by 
either  party.*  Thus  though  all  contracts  made  by  a  trustee  or 
other  fiduciary  on  behalf  of  the  beneficiary,  in  which  the  fiduciary 
is  personally  interested,  are  voidable  at  the  election  of  the  bene- 
ficiary, they  are  not  illegal.*  On  the  other  hand,  a  contract  between 
such  a  fiduciary  and  a  third  person,  by  which  the*  latter  agrees 

1.  Sedgwick  v.  Stanton,  (1856)   14  effect  of  a  seal  as  importing  a  con- 

N.  Y.  280   292.  sideration. 

i.  Chappel  "v.     Brockway,     (Sup.  *•  ^«  supra,  section  142,  as  to  the 

1830)    21  Wend.  157.  general  effect  of  fraud. 

«   „       .   .             ..       «««         ,  '•  Munson   v.   Magee,    (1000      Ifll 

8.  See  infra,  section  303,  and  see  jj.  Y.  182,  56  N.  E.  018,  affirming  22 

mipra,  section  378,  as  to  the  general  App.  Div.  333,  47  N.  Y.  S.  042. 
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to  compensate  the  former  in  consideration  of  his  violation  of  his 
duty  to  his  cestui  que  trust,  is  illegal.*  An  executory  agreement, 
ill^al  as  against  public  policy,  is  said  to  be  a  ntdlity,^  and  being 
a  nullity  it  is  inoperative*  for  any  and  all  purposes,*  and  cannot 
be  validated  by  ratification.^  A  release  is  an  executed  contract 
and  is  not  rendered  inoperative  because  it  is  based  on,  or  its  con- 
sideration is,  an  illegal  contract."  So  a  conveyance  is  not  rendered 
inoperative  because  the  consideration  therefor,  or  the  object  of 
the  parties  in  making'  the  conveyance,  may  have  been  illegal  in 
whole  or  in  part."  A  mortgage,  however,  is  regarded  as  executory 
in  its  nature,  and  the  defense  of  illegality  may  be  interposed  to 
its  enforcement.'* 

§  385.  Foreign  Contraots. —  If  a  contract  is  entered  into  in 
another  state  or  foreign  country  and  is  there  deemed  illegal  as 
contrary  to  the  statutes  or  public  policy  of  such  country,  it  will 
not  be  enforced  by  our  courts.**  Thus  if  a  contract  for  the  sale 
of  a  commodity  to  be  resold' at  retail  is  illegal  in  the  state  where 
it  was  made,  by  reason  of  an  attempt'  to  restrict  the  price  of 
resales,  it  will  not  be  enforced  by  our  courts."  The  same  has 
been  held  true  where  an.  insurance  contract,  which  was  sought 
to  be  enforced  by  the  insurance  company,  had  been  entered  into 
by  an  Ohio  corporation  in  Pennsylvania  without  having  complied 
with  the  laws  of  Pennsylvania  so  as  to  acquire  the  right  to  do 
business  in  that  state,  and  was  therefore  unenforceable  in  the 
courts  of  Pennsylvania.'*  Also  if  a  contract  is  deemed  contrary 
to  the  public  policy  of  our  state,  our  courts  will  not  lend  their 

6.  See  infra,  section  495.  enforcement  of  and  relief  from  illegal 

7.  Runt  V.  Herring,    (Com.  PI.  G.       contracts  generally. 

T.  1892)   2  Misc.  105,  49  State  Rep.  13.  Swing  v.  Dayton,   (Sup.  1908) 

126,  21  N.  Y.  8.  244.  124  App.  Div.  58,  108  N.  Y.  S.  155, 

8.  Runt  V.  Herring,  (Com.  PI.  G.  aflSrmed  on  opinion  below  196  N.  Y. 
T.  1892)  2  Misc.  106,  49  State  Rep.  503,  89  N.  E.  1113;  Butterick  Pub. 
126,  21  N.  Y.  S.  244.  Co.  v.  Mistrot-Munn  Co.,  (Sup.  1915) 

9.  Strauee  Linotyping  Co.  v.  167  App.  Div.  632,  153  N.  Y.  S.  61, 
Schwalbe,  (Sup.  1913)  150  App.  Div.  affirmed  on  opinion  below  217  N.  Y. 
347,  144  N.  Y.  S.  549.  678,  112  N.  E.  lO.W.    See  also  Back- 

10.  Tallinger  v.  Mandeville,  (Sup.  man  v.  Jenks,  (Sup.  G.  T.  1869)  55 
1888)  48  Hun  152,  15  State  Rep.  6.'>2,      Barb.  468. 

affirmed  ri3  K.  Y.  427,  22  Stote  Rc-p.  14.  Butterick  Pub.  Co.  v.  Mistrot^ 

708,  21  N.  E.  125.  Munn -Co.,  (Sup.  1915)  167  App.  Div. 

11.  Holihan  v.  Holihan,  (Sup.  1903)  832,  153  N.  Y.  S.  61,  affirmed  on 
79  App.  Div.  475,  80  N.  Y.  S.  44.  opinion  below   217   N.   Y.    678,    112 

12.  Boyd  V.  Boyd,  (Sup.  1909)  130  N.  E.  1065. 

Apip.  Div.  161,  114  N.  Y.  S.  361.    See  16.  Swing  v.  Dayton,   (Sup.  1008) 

infra,  section  641  et  seq.,  as  to  tlie      124  App.  Div.  58,  108  N.  Y.  S.  156, 

39 
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aid  to  its  enforcement  even  thouf^h  it  may  have  been  valid  where 
made."  This  is  especially  true  where  the  object  of  the  contract 
is  to  violate  the  laws  of  our  state."  "As  a  general  rule,"  says 
Johnson,  J.,  "  no  people  are  bound  to  enforce  or  hold  valid  in 
their  courts  of  justice  any  contract  which  is  injurious  to  their 
public  rights,  or  offends  their  morals,  or  contravenes  their  policy, 
Or  violates  a  public  law."'*  Denio,  J.,  also  says:  "Should 
parties  abroad  conspire  to  do  an  act  in  this  state  which  was  for- 
bidden by  its  laws,  a  foreign  contract,  unobjectionable  in  its  pro- 
visions, but  made  in  furtherance  of  the  general  design,  would  be 
considered  void  here,  when  its  connection  with  the  illegal  enter- 
prise was  shown.""  And  it  has  been  held  that  if  the  contract 
is  to  be  performed  in  our  state  in  violation  of  our  laws,  it  will 
not  be  enforced  by  our  courts  though  the  plaintiff,  a  foreigner, 
was  in  fact  ignorant  of  the  law  of  our  state  the  violation  of  which 
is  involved.**  It  has  been  held  that,  irrespective  of  whether  a 
contract  having  for  its  object  the  creation  of  a  monopoly  is 
valid  in  the  state  where  made,  aid  in  its  enforcement  will  not 
be  given  by  the  courts  of  our  state.**  If,  however,  a  contract  is 
made  and  is  to  be  performed  without  the  state,  and  is  valid  by 


affirmed  on  opinion  below  196  N.  Y. 
603,  8»  N.  E.  1113. 

16.  City  Bank  v.  Perkins,  (1861) 
29  N.  Y.  564,  570;  Dearing  v.  Mo- 
Kinnon  Dash,  etc.,  Co.,  (1900)  165 
N.  Y.  78,  58  N.  E.  773;  Meacham  v. 
Jamestown,  etc.,  R.  Co.,  (1914)  211 
N.  Y.  346,  105  N.  E.  653,  reversing 
151  App.  Div.  941  mem.,  136  N.  Y.  S. 
1141;  Falvey  v.  Woolner,  (Sup.  1902) 
71  App.  Div.  331,  75  N.  Y.  S.  1106) 
San  Remo  Copper  Min.  Co.  v.  Mo- 
neuse,  (Sup.  Sp.  T.  1911)  132  N.  Y. 
S.  570,  reversed  on  other  grounds  149 
App.  Div.  26,  133  N.  Y.  S.  509.  See 
also  Sullivan  v.  Parkes,  (Sup.  1902) 
69  App.  Div.  221,  230,  74  N.  Y.  H. 
787. 

17.  Merchants'  Bank  v.  Spalding, 
(18.53)  9  N.  Y.  53,  62,  vSeld- Notes 
172;  DeWitt  v.  Brisbane,  (1858)  16 
N.  Y.  508. 

18.  City  Bank  v.  Perkins,  (1864) 
29  N.  Y.  554,  570. 

19.  Merchants'  Bank  v.  Spalding, 
(1853)  9  N.  Y.  53,  62,  Seld.  Notes 
172. 


20.  Dewitt  V.  Brisbane,  (1858) 
16  N.  Y.  508.  In  this  case  Harris, 
J.,  said  (p.  514):  "It  was  urged 
upon  the  argument  that  as  the  con- 
tract was  made  in  a  foreign  country, 
and  Viger,  Dewitt  &  Co.  were  them- 
eelves  foreigners,  they  ou^t  not,  in 
the  absence  of  proof  of  actual  knowl- 
edge, to  be  held  chargeable  with 
such  knowledge,  and  therefore  the 
parties  are  not  to  be  regarded  as  in 
pari  delicto.  This  might  have  been 
true  if  the  contract,  being  made  in 
another  country,  was  also  to  have 
been  performed  there.  But  the  con- 
tract was  to  be  performed  in  this 
state,  and  in  that  case  the  parties 
must  be  presumed  to  know  the  laws 
of  the  state  where  they  propose  to 
carry  their  agreement  into  effect. 
There  cannot  be  one  rule  of  law  for 
the  citizen  and  another  for  the 
foreigner  in  reference  to  the  same 
transaction." 

21.  Falvey  v.  Woolner,  (Sup.  1902) 
71  App.  Div.  331,  76  N.  Y.  S.  1106. 
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the  laws  of  the  place  where  made  and  to  be  performed,  it  will 
be  upheld  by  the  courts  of  our  state,  out  of  respect  to  the  foreign 
law  and  on  principles  of  comity  by  which  courts  are  governed, 
if  not  contrary  to  the  principles  of  morality  or  public  policy, 
although  the  contract  would  be  illegal  by  virtue  of  some  statutory 
prohibition  if  made  within  our  state.**  Thus,  contracts  made  and 
to  be  performed  without  this  state,  in  regard  to  lotteries,  if  lawful 
in  the  state  where  made  and  to  be  performed,  are  not  so  plainly 
contrary  to  morality  that  our  courts  should  refuse  to  give  them 
effect.**  Consequently,  if  lotteries  are  legal  in  the  state  where  the 
lottery  is  conducted  and  the  tickets  sold,  an  action  may  be  main- 
tained in  our  courts  to  collect  the  prize  won,  though  by  our  statute 
all  lotteries  and  the  sale  of  lottery  tickets  are  forbidden.** 

§  386.  Public  Policy  Generally.— By  the  term  "  public  policy  " 
is  intended  that  principle  of  law  which  holds  that  no  citizen  can 
lawfully  do  that  which  has  a  tendency  to  injure  the  public  or 
which  is  against  the  public  good.*  It  is  evidenced  by  the  public 
acts  of  the  legislature  and  the  decisions  of  the  courts.**  It  has  been 
said  by  Earl,  J.,  that  the  term  "  public  policy  "  in  a  juridical 
sense  *'  does  not  mean  simply  sound  policy,  or  good  policy,"  but 
"  it  means  the  policy  of  a  state  established  for  the  public  weal, 
*  either  by  law,  by  courts  or  general  consent. '  "  *'  And  contracts 
illegal  at  common  law,  as  being  contrary  to  public  policy,  are  such 
as  injuriously  affect  or  subvert  the  public  interest ;  such  contracts 
as  by  their  terms  or  contemplated  manner  of  performance  must 
work  some  mischief  affecting  the  body  politic.**  As  said  in  an 
early  case:  "  The  common  law  will  not  permit  individuals  to 
oblige  themselves  by  a  contract,  where  the  thing  to  be  done  or 
omitted  is  injurious  to  the  public. ' '  *•  And  as  regards  the  mean- 
ing  of   the   phrase   "  public   policy  "   as   applied   to   contracts, 

22.  Thatcher  v.  Morris,   (1854)    11  C6.  In  re  Lampson,   (1900)   161  K 

N.  Y.  437,  438.  Y.   511.  519,  56  N.   E.   9;    Falvey   v. 

25.  Kentucky  v.  Bassford,  (Sup.  \Yoolner,  (Sup.  1902)  71  App.  Div. 
1844)  6  Hill  526;  Thatcher  v.  Morris,  331, .337,  75  N.Y.  S.  1106;  Cahill  v. 
(1854)   11  N.  Y.  437.  Gilman,  (Sup.  Tr.  T.  1914)  84  Misc. 

M.  Thatcher  v.  Morris,   (1854)    11  372,  377,  146  N.  Y.  S.  224. 

N.  Y.  437.  27.  Hollis     v.     Drew     Theological 

26.  Moss  V.  Cohen,  (1899)  158  N.  Seminary,  (1884)  95  N.  Y.  166,  172. 
Y.  240,  248,  53  N.  E.  8.  See  alsu  28.  Sedgwick  v.  Stenton,  (1856)  14 
Guggenheim    t.    Guggenheim.     (Sup.  N.  Y.  280,  291. 

Sp.  T.  1917)   168  N.  Y.  S.  109,  212;  28.  Chappel    v.    Brackway,     (Sup. 

Dnval  V.  Wellman,  (City  Ct.  Sp.  T.  1839)  21  Wend.  157,  158,  per  Bron- 
1888)   15  State  Rep.  384,  386.  son,  J. 
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"Werner,  J.,  says:  "  Lord  Brougham  defined  public  policy  as 
'  that  principle  of  the  law  which  holds  that  no  subject  can  lawfully 
do  that  which  has  a  tendency  to  be  injurious  to  the  public  or 
against  the  public  good,  which  may  be  termed  the  policy  of  the  law, 
or  public  policy  in  relation  to  the  administration  of. the  law.'  In 
many  of  its  aspects  the  term  *  public  policy  '  is  but  another  name 
for  public  sentiment,  and  as  that  is  often  transitory  or  shifting, 
it  lacks  the  permanency  upon  which  fixed  principles  of  law  are, 
or  should  be,  based.  There  are,  however,  other  phases  of  public 
policy  which  are  as  enduring  and  immutable  as  the  law  of  gravity. 
One  of  them  is  that,  as  applied  to  the  law  of  contracts,  courts  of 
justice  will  never  recognize  or  uphold  any  transaction  which  in 
its  object,  operation,  or  tendency  is  calculated  to  be  prejudicial 
to  the  public  welfare."*'  On  the  other  hand  it  has  been  said 
that  "  it  is  primarily  for  the  legislature  to  determine  the  policy 
of  the  state,  and  the  courts  are.  usually  reluctant  to  enter  upon 
this  kind  of  legislation."'^  And  warning  has  been  given  against 
the  inclusion  by  the  judiciary  of  new  and  doubtful  cases  within 
the  interdicted  class.**  In  this  connection  Earl,  J.,  says:  "  It  i3 
not  always  easy  to  determine  when  contracts  ...  are  against 
public  policy.  In  condemning  such  contracts  judges  have  acted 
upon  what  they  deem  sound  public  policy,  and  have  undoubtedly, 
in  some  measure  and  in  a  remote  sense,  assumed  legislative  func- 
tions. It  is  difficult  to  define  and  limit  the  power  thus  to  enforce 
public  policy  which  is  not  found  in  the  statute  law,  and  it  should 
be  exercised  only  in  clear  cases,  and  generally  within  limits 
already  defined  by  decisions  of  acknowledged  authority,  based 
upon  rules  of  the  common  law.  There  is  certainly  no  occasion  for 
stretching  the  power  so  as  to  apply  it  to  new  or  doubtful  cases 
in  a  state  where  the  legislature  is  in  session  one-third  of  the  year, 
and  thus  eomi>etent  to  indicate  the  public  will  as  to  any  line  of 
supposed  public  policy."  **  "  For  a  contract  to  be  void  as  against 
public  policy,"  says  Mullan,  J.,  "  it  should,  I  think,  be  quite 

80.  Veazey  v.  Allen,  (1003)  173  N.  671,  570,  56  N.  E.  69;  F.  F.  Proctor 
Y.  359,  368,  66  N.  E.  103.  Troy  Properties  Co.  v.  Dugan  Store, 

81.  Maloney  v.  NeUon,  (Sup.  Sp.  (Sup.  1920)  10>  App.  Div.  685,  181 
T.  1896)  16  Misc.  474,  481,  39  N.  Y.  N.  Y.  S.  786;  Kloberg  v.  Teller,  (Sup. 
S.  930,  per  Beekman,  J.  Sp.  T.  1918)   103  Misc.  641,  171  N. 

SS.  Hollis     T.     Drew     Theological      Y.  S.  947. 
Seminary,  (1884)  95  N.  Y.  166,  171;  38.  Hollia     v.     Drew     Theological 

Converse  V.  Sharpe,  (1900)  161  N.  Y.      Seminary,  (1884)  96  N.  Y.  166,  171. 


Digitized  by  VjOOQIC 


{  387] 


IIXEGALITY 


613 


clearly  repugnant  to  the  public  conscience.  "••  And  on  the  issue 
as  to  whether  a  particular  contract  was  illegal  it  has  been  held 
proper  to  refuse  an  instruction  that  any  contract  is  against  public 
policy  that  "contravenes  any  established  interest  of  society."" 
§  387.  Power  of  Legislature  in  Fixing  Public  Policy. —  If  a 
particular  contract  is  expressly  authorized  by  statute,  the  question 
of  public  policy  does  not  enter  into  a  consideration  of  its  legality. 
If  the  power  to  contract  has  been  granted  by  the  legislature, 
although  the  courts  may  deem  it  unwise  or  dangerous  to  the  public 
welfare,  the  remedy  must  be  found  in  another  department  of  the 
government  and  is  not  lodged  in  the  judiciary."  "It  is,"  says 
Freedman,  J.,  "  for  the  law-making  power  of  a  state  to  define 
what  public  policy  upon  a  given  point  shall  be.""  "  That  an 
act  may  be  against  public  policy,"  says  Smith,  J.,  "is  no  legal 
taint  where  expressly  authorized  by  the  legislature  of  the  state. 
The  argument  could  with  much  force  be  made  to  the  legislature, 
but  as  against  their  authority  it  must  be  unavailing  with  the 
court."  **  Thus  if  the  leasing  of  the  property  of  one  public  service 
corporation,  such  as  a  railway  company,  to  another  competing  com- 
pany, is  authorized  by  statute,  the  courts  have  no  power  to  declare 
such  a  transaction  invalid  as  against  public  policy." 


In  Converse  t.  Sharpe,  (1900)  161 
N.  Y.  571,  579,  56  N.  E.  69,  Gray,  J., 
eays:  "'Public  policy'  i»  often  re- 
sorted to  as  a  term  to  conjure  with, 
and  its  vague  vtaa  is,  not  infrequently, 
relied  upon  to  support  claims,  which, 
as  in  the  present  case,  are  not  in  ac- 
cord with  the  common,  or  moral, 
sense.  Judge  Burrough,  in  Richard- 
son V.  Mellish  (2  Bing.  C.  P.  229), 
speaking  in  reference  to  the  claim 
that  the  agreement  there  was  illegal, 
because  against  public  policy,  pro- 
tested 'against  arguing  too  strongly 
upon  public  policy;  it  is  a  very  un- 
ruly horse,  and  when  once  you  gei 
astride  of  it  you  never  know  where 
it  will  carry  you.  It  Inay  lead  you 
from  the  sound  law.'" 

S4.  Kloberg  v.  Teller,  (Sup.  Sp. 
T.  1918)  103  Misc.  641,  171  N.  Y.  S. 
947,  948.  See  also  Ives  v.  Smith, 
(Sup.  Sp.  T.  1888)  19  State  Rep. 
556,  670,  3  N.  Y.  S.  645,  afBrmed  28 
State  Rep.  917  mem.,  8  N.  Y.  S.  46. 


35.  Lyon  v.  MitcheU,  (1867)  36 
N.  Y.  235,  2  Trans.  App.  47. 

36.  Parfltt  v.  Kings  County  Gas, 
etc.,  Co.,  (Sup.  Sp.  T.  1895)  12 
Misc.  278,  67  State  Rep.  814,  33  N. 
Y.  S.  nil;  Reiff  v.  Western  Union 
Tel.  Co.,  (Super.  Ct.  Sp.  T.  1883)  49 
Super.  Ct.  441;  Hatch  v.  American 
Union  Tel.  Co.,  (Sup.  Sp.  T.  1881)  .9 
Abb.  N.  Cas.  223,  232;  Gere  v.  New 
York  Cent.  R.  Co.,  (Sup.  Sp.  T.  1885) 
19  Abb.  K.  Cas.  193. 

37.  Reiff  V.  Western  Union  Tel. 
Co.,  (Super.  Ct.  Sp.  T.  1883)  49 
Super.  Ct.  441,  444. 

36.  Parfitt  v..  Kings  County  Gas, 
etc.,  Co.,  (Sup.  Sp.  T.  1895)  12  Misc. 
278,  287,  67   State  Rep.  814,  33  N. 

y.  s.  nil. 

39.  Gere  v.  New  York  Cent.  R.  Co., 
(Sup.  Sp.  T.  1885)  19  Abb.  N.  Cas. 
193.  See  also  Reiff  v.  Western  Union 
Tel.  Co..  (Super.  Ct.  Sp.  T.  1883)  49 
Super.  Ct.  441. 
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§  388.  Necessity  for  Aetna!  Detriment  to  Public.— The  tend- 
ency of  the  contract  to  contravene  the  public  interest,  rather  than 
its  actual  effect  in  the  particular  instance  in  question,  is  the 
criterion  for  determining  its  illegality.**  "  In  all  ctises  where  con- 
tracts are  claimed  to  be  void  as  against  public  policy,"  says  Earl, 
C,  "  it  matters  not  that  any  particular  contract  is  free  from  any 
taint  of  actual  fraud,  oppression  or  corruption.  The  laws  look  to 
the  general  tendency  of  such  contracts.  The  vice  is  in  the  very 
nature  of  the  contract,  and  it  is  condemned  as  belonging  to  a  class 
which  the  law  will  not  tolerate."*^ 

§  389.  nnlawfnl  Act  in  Performance  of  Contract. —  The  mere 
fact  that  one  of  the  parties  to  a  contract  is  guilty  of  unlawful  acts 
in  its  performance  does  not  render  it  illegal  if  such  acts  were  not 
in  the  contemplation  of  the  parties."  As  said  by  Stover,  J.: 
"  In  order  to  invalidate  the  contract  it  should  appear  that  the 
agreement  itself  contemplated  illegal  acts,  or  acts  condemned  as 
against  good  morals  or  public  policy.  It  is  not  sufficient  that  acts 
were  done  which  might  be  condemned,  but  the  test  is  the  intention 
of  the  parties,  what  acts  were  contemplated  by  them  to  be  per- 
formed in  carrying  out  the  agreement."*'  And  it  has  been  held, 
where  at  the  time  of  making  a  contract  for  the  rendition  of  services 
before  a  legislative  body  the  parties  contemplated  only  legitimate 
services,  that  the  fact  that  the  employee,  in  the  course  of  his 
employment,  may  have  been  guilty  of  improper  solicitation  of 
members  of  the  legislature  will  not  render- the  contract  of  employ- 
ment illegal  and  preclude  a  recovery  for  the  legitimate  services 
contemplated."     Also  where,  in  the  performance  of  a  contract 

40.  Atcheson  v.  Mallon,  (1870)  ,43  N.  E.  1129;  Ano  v.  Turner,  (Sup. 
N.  Y.  147;  Judd  v.  Harrington,  G.  T.  1888)  48  Hun  619  mem.,  16 
(1893)  139  N.  Y.  105,  110,  54  State  State  Rep.  347,  1  N.  Y.  S.  228,  af- 
Rep.  471,  34  N.  E.  790;  Veazey  v.  firmed  121  N.  Y.  653  mem.,  24  N.  E. 
Allen,  (19C3)  173  N.  Y.  359,  66  N.  1092;  Apnleton  v.  Warbasse,  (Sup. 
E.  103;  Bruce  v.  Lee,  (Sup.  1809)  Sp.  T.  1915)  82  Misc.  42,  155  N.  Y.  S. 
4  Johns.  410.  987.      See    also   Dowley   v.   Schiffer, 

41.  Richardson  v.  Crandall,  (1872)  (Com.  PI.  G.  T.  1891)  36  State  Rep. 
48  N.  Y.  348,  362.  869,  13  N.  Y.  S.  552. 

42.  Harris  v.  White,  (1880)  81  48.  Drake  v.  Lauer,  (Sup.  1904) 
N.  Y.  532;  Dunham  v.  Hastings  93  App.  Div.  86,  89,  86  N.  Y.  S.  986, 
Pavement  Co.,   (Sup.   1900)   56  App.  15  N.  Y.  Annot.  Cas.  58. 

Div.  244,  67  N.  Y.  S.  632,  57  App.  44.  Dunham  v.  Hastings  Pavement 

Div.  426,  68  N.  Y.  S.  221;  Drake  v.  Co.,  (Sup.  1900)  56  App.  Div.  244,  67 

Lauer,  (Sup.  1904)  93  App.  Div.  86,  N.  Y.  S.  632,  57  App.  Div.  426,   68 

86  N.  Y.  S.  986,  15  N.  Y.  Annot.  Cas.  N.   Y.   S.    221 ;    Russell   v.    Burton, 

58,  affirmed  182  N.  Y.  5,')3  mem.,  75  (Sup.  G.  T.  1867)  66  Barb.  539. 
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for  cutting  timber,  the  plaintiff  under  a  mistake  cut  timber  on 
state  lands,  and  the  defendant  thereafter  acquired  title  from  the 
state  to  the  timber  so  cut,  the  plaintiff  was  allowed  to  recover  for 
his  services  in  cutting  such  timber.^  If,  however,  the  unlawful 
acts  were  in  the  contemplation  of  the  parties  at  the  time  of  the 
making  of  the  contract,  this  will  render  it  illegal.** 

§  390.  Devices  to  Hide  Illegality. —  The  courts  do  not  hesitate 
to  look  behind  devices  apparently  legal  on  their  face  but  intended 
to  accomplish  an  illegal  object.*^  Thus  as  is  shown  later  a  contract 
to  pay  a  secret  consideration  to  a  creditor  to  induce  him  to  consent 
to  the  discharge  of  his  debtor  under  the  insolvency  or  bankruptcy 
statutes  is  illegal  as  a  fraud  on  other  creditors.  And  the  courts 
wiU  not  uphold  a  transaction  of  this  nature  because  it  is  put  in 
the  form  of  an  agreement  to  purchase  the  claim  of  a  creditor  when 
the  insolvent  or  bankrupt  debtor  receives  his  discharge." 

§  391.  Extrinsic  Evidence  to  Prove  Illegality. —  The  fact  that 
a  contract  as  embodied  in  the  written  evidence  thereof  is  perfectly 
valid  on  its  face  does  not  preclude  a  party  when  sued  thereon  from 
showing  the  true  nature  of  the  contract,  and  its  consequent 
illegality,^*  and  this  is  true  though  the  contract  is  under  seal.** 
"  Parol  evidence,"  says  Seabury,  J.,  "  is  always  competent  to 
show  that  the  consideration  for  a  written  contract  is  illegal.  If  a 
different  rule  prevailed,  parties  to  illegal  contracts  could  make 
them  enforceable  '  by  the  simple  device  of  putting  them  in  writing, 
using  such  words  as  would  conceal  or  omit  the  illegal  objects 
intended  by  them  to  be  accomplished.'  "*'  And  as  said  by  Mul- 
lett,  J.:    "  There  is  no  form  of  words,  however  artfully  intro- 

46.  Ano    V.    Turner,    (Sup.    G.    T.  N.   Y.   S.  2S«;   St.  Hubert  Guild  v. 

1888)    48   Hun    619   mem.,   16   State  Quinn,  (Sup.  App.  T.  1909)  64  Misc. 

Rep.   347,   1   N.   Y.   S.   228,   affirmed  336,  118  N.  Y.  S.  582;  Judd  v.  Har- 

121  N.  Y.  653  mem.,  24  N.  E.  1092.  rington,    (Com.   PI.   G.   T.   1892)    46 

46.  Sattcrlee  v.  Jones,  (Super.  Ct.  State  Rep.  925,  927,  19  N.  Y.  S.  406, 
1854)   10  Super.  Ct.  102,  116.  affirmed  139  N.  Y.  105,  54  State  Rep. 

47.  B«ll  V.  Leggett,  (1852)  7  N.  Y.  471,  34  N.  E.  790.  But  see  Hough  v. 
176.  State,    (Sup.    1911)    145    App.    Div. 

48.  Bell  V.  L^gett,  (1852)  7  N.  Y.  718,  130  N.  Y.  S.  407,  reversing  68 
176.    See  infra,  section  509  et  seq.  Misc.  26,  124  N.  Y.  S.  878. 

49.  Gray  v.  Hook,  (1851)  4  N.  Y.  50.  Buffalo  Press  Club  v.  Greene, 
449;  Sirkin  v.  Fourteenth  St.  Store,  (Super.  Ct.  Tr.  T.  1893)  5  Misc.  501, 
(Sup.  1908)  124  App.  Div.  384,  392,  26  N.  Y.  S.  525,  affirmed  86  Hun  20, 
108  N.  Y.  S.  830;  Buffalo  Press  Club  67  State  Rep.  105,  33  N.  Y.  S.  286. 

V.  Greene,   (Super.  Ct.  Tr.  T.  1893)  61.  St.    Hubert    Guild    v.    Quinn, 

5  Misc.  501,  26  N.  Y.  S.  525,  affirmed  (Sup.  App.  T.  1909)  64  Misc.  336, 
86  Hun   20,  67   State  Rep.    105,   33      338,  118  N.  Y.  S.  582. 
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duced  or  omitted,  which  can  prevent  courts  of  law  and  equity 
from  investigating  the  truth  of  the  transaction,  for  ex  turpi 
contractu  actio  non  oritur  is  a  rule  both  in  law  and  equity.'  "** 

Where  a  written  contract  for  services  is  attacked  for  illegality 
and  is  ambiguous  as  to  the  character  of  the  services  to  be  rendered, 
oral  evidence  is  admissible  to  determine  the  intention  of  the  parties 
in  this  respect.*'  This  may  be  shown  in  a  variety  of  ways,  among 
others:  (1)  by  the  admission  and  declarations  of  the  parties, 
(2)  by  their  acts  and  proceedings  under  the  contract,  giving  it  a 
practical  construction." 

§  392.  Presumption  and  Oonstmetion  ia  Fayor  of  Legality  of 
Contract. —  The  general  question  whether  a  particular  contract  is 
illegal  as  opposed  to  public  policy  is  one  for  the  determination  of 
the  court.^  If  a  contract  is  not  of  itself  and  on  its  face  illegal, 
the  presmnption  is  in  favor  of  its  legality.^  And  it  is  said  that 
it  is  not  enough  to  vitiate  the  contract  that  a  suspicion  or  prob- 
ability of  an  unlawful  intent  arises  from  the  contract  itself." 
"  When  an  innocent  construction  may  be  fairly  given  to  the  acts 
of  a  party,  we  are  not,"  says  Wright,  J.,  "  to  strain  after  a  con- 
struction that  shall  impute  a  guilty  violation  of  a  statute."  ^  And 
where  the  performance  of  the  contract  in  a  legal  manner  is  entirely 
possible  by  its  terms,  there  can  be  no  presumption  that  the  parties 
intended  to  violate  the  law.** 


M.  Gray  v.  Hook,  (1851)  4  N.  Y. 
449,  quotini^  Con^ns  on  Cont.  30.  See 
Bell  V.  Leggett,  (1852)  7  N.  Y.  176. 

S3.  Brown  v.  Brown,  (Sup.  G.  T. 
1861 )  34  Barb.  633. 

M.  Brown  v.  Brown,  (Sup.  G.  T. 
1861)   34  Barb.  533. 

55.  Cohen  v.  Berlin,  etc.,  Envelope 
Co.,  (1901)  166  N.  Y.  292,  59  N.  E. 
906,  reversing  38  App.  Div.  499,  56 
N.  Y.  S.  588.  See  also  Judd  v.  Har- 
rington, (Com.  PI.  G.  T.  18C2)  46 
State  Rep.  925,  927,  19  N.  Y.  S.  400, 
affirmed  139  N.  Y.  1(«,  54  State  Rep. 
471,  34  N.  E.  790. 

56.  Nelson  v.  Eaton,  (1803)  26  N. 
Y.  410,  414,  16  Abb.  Pr.  113;  Loril- 
lard  V.  Clyde,  (1881)  86  N.  Y.  384, 
387;  Cowdrey  v.  Carpenter,  (App. 
1869)  1  Abb.  App.  Dec.  445;  L.  D. 
Garrett  Co.  v.  Morton,  (Sup.  1901) 
65  App.  Div.  366,  73  N.  Y.  S.  40, 
reversing  35  Misc.   10,  71  N.  Y.  S. 


17;  Electric  Fireproofing  Co.  v. 
Smith,  (Sup.  1906)  113  App.  Div. 
015,  99  N.  Y.  S.  37;  Richards  v. 
Krnst  Weiner  Co.,  (Sup.  1911)  145 
App.  Div.  353,  129  N.  Y.  8.  951, 
affirmed  207  N.  Y.  59,  100  N.  E. 
592;  Commoss  v.  Pearson,  (Sup. 
1920)  190  App.  Div.  699,  180 
N.  Y.  S.  482;  Brown  v.  Brown, 
(Sup.  G.  T.  1861)  34  Barb.  633; 
Reis-Jer  v.  Dempsey,  (Sup.  Sp.  T. 
1918)  173  N.  Y.  S.  212;  Bremsen  v. 
Engler,  (Super.  Ct.  1883)  49  Super. 
Ct.  172.  See  also  Northrup  v.  Min- 
tnrn,   (Sup.  1816)   13  Johns.  85. 

67.  Cohen  v.  Berlin,  etc..  Envelope 
Co.,  (Sup.  1896)  9  App.  Div.  425, 
75  State  Rep.  763,  41  N.  Y.  S.  345. 

56.  Buffalo  City  Bank  v.  Codd, 
(1862)  25  N.  Y.  163,  168. 

59.  Reisler  v.  Demprev,  (Sup.  Sp. 
T.  1918)  173  N.  Y.  S.  212. 
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Also  .the  general  rule  in  construing  contracts,  that  a  construc- 
tion consistent  with  the  language  employed  is  to  be  preferred  which 
will  render  the  contract  valid,  ut  res  magis  valeat  quam  pereat,  is 
applicable  to  the  construction  of  a  contract  claimed  to  be  illegal, 
and  that  construction  should  be  given  to  it  which  will  render  it 
legal  rather  than  illegaL**  "  The  law  will  not,"  says  Allen,  J., 
"  presume  an  agreement  void  as  illegal  or  against  public  policy 
when  it  is  capable  of  a  construction  which  would  make  it  con- 
sistent with  the  laws  and  valid.""  And  the  statement  of  Coke 
(Coke  on  Lit.  42b)  that  "  it  is  a  general  rule,  that  whensoever 
the  words  of  a  deed,  or  of  the  parties  without  deed,  may  have  a 
doable  intendment,  and  the  one  standeth  with  law  and  right,  and 
the  other  is  wrongful  and  against  law,  the  intendment  that  stand- 
eth with  law  shall  be  taken,"  has  been  quoted  with  approval  and 
acted  on." 

Thus  where  a  subscription  to  the  stock  of  a  corporation  provided 
in  general  terms  for  its  repurchase  by  the  corporation  at  the  option 
of  the  stockholder,  it  was  held  that  it  would  be  presumed  that  a 
lawful  purchase  was  intended  by  the  parties,  that  is,  a  purchase 
from  surplus  rather  than  in  violation  of  the  statute  (see  Penal 
Law,  §  664;  39  McKinney's  Cons.  Laws,  p.  239)  prohibiting  cor- 
porations from  purchasing  stock  except  from  surplus  funds."  And 
in  case  of  option  contracts  or  contracts  for  the  future  delivery  of 
property  the  presumption  is  that  the  parties  intend  a  bona  fide 
transaction  rather  than  an  illegal  gambling  contract.**  Likewise 
where,  in  case  of  a  lease,  it  is  expressly  stipulated  that  the  premises 
shall  be  used  as  a  liquor  saloon  only,  and  though  the  place  was 
within  such  a  distance  of  a  schoolhouse  that  an  ordinary  liquor 

60.  Curtis  V.  Gokey,  (1877)  68  N.  697;    Standard  Oil   Co.   v.   Scofleld, 

Y.  300;  Bigelow  v.  Benedict,   (1877)  (Sup.  Sp.  T.  1885)   16  Abb.  N.  Ca«. 

70   N.   Y.    2C2;    Ormes    v.    Dauchy,  372,  379. 

(1880)    82   N.   Y.   413;   Lorillard  v.  61.  Curtis  v.  Gokey,  (1877)   68  N. 

nvdft.    (1881)    86   N.    Y.   384,   387;  Y.  300,  304. 

Shedlin:I:r  V.  Budweirer  Brewing  Co.,  68.  Bigelow  v.  Benedict,  (1877)  70 

(1900)   163  N.  Y.  437,  439,  67  N.  E.  N.  Y.  202,  205. 

620;    People  v.    Walh,    (1914)    211  €3.  Rioharda  v.  Ernst  Weiner  Co., 

N.  Y.  90,  100,  105  N.  E.  136;  Cohen  (1912)  207  N,  Y.  59,  100  N.  E.  592, 

V.  Berlin,  etc.,  Envelope   Co.,    (Sup.  aflSrming  145  App.  Dlv.  353,  129  N. 

1896)  9  Apn.  Div.  425,  75  State  Rep.  Y.  S.  951. 

763,  41  N.  Y.  S.  345;  Export  Lumber  64.  Bigelow  v.  Benedict,  (1877)  70 

(3o.  V.   South  Brooklyn  Sawmill  Co.,  N.  Y.  202,  affirming  9  Hun  429.     As 

(Sup.    1900)    54  App.   Div.   518,   67  to  gambling  contracts  generally  see 

N.  Y.  S.  626;  Brien  v.  Stone,   (Sup.  infra,  section  679  et  seq. 
1903)  82  App.  Div.  450,  81  N.  Y.  S. 
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license  could  not  be  obtained,  yet  it  was  l)ossible  to  secure  a  valid 
license  by  a  transfer  of  an  existing  license,  it  was  held  that  it 
would  be  presumed  that  it  was  the  intention  of  the  parties  that  a 
lawful  business  should  be  conducted  and  not  rn  unlawful  one 
which  would  render  the  lease  illegal."  It*  has  also  been  held  that 
a  provision  in  a  contract,  under  which  the  compensation  for  train- 
ing race  horses  is  in  part  fixed  on  a  percentage  of  the  prizes  or 
purses  won  by  the  horses  trained,  is  not  to  be  construed  as  giving 
the  employee  any  interest  in  the  purses  won  but  merely  as  a  means 
of  fixing  the  compensation,  and  therefore  does  not  bring  the  con- 
tract within  the  prohibition  (Membership  Corporations  Law,  §  283 ; 
84  McKinney's  Cons.  Laws,  p.  141)*  against  other  persons  than 
the  owners  of  the  contesting  horses  having  an  interest  in  the 
purses  contested  for.** 

§  393.  Effect  of  Seal. —  A  seal  cannot  protect  an  illegal  contract 
or  prevent  an  inquiry  into  the  legality  of  the  consideration."  It 
is  therefore  a  good  plea  to  an  action  on  a  bond  that  it  was  given 
to  compound  a  crime.** 

§  394.  Particular  (Tlasses  of  CoutractB. —  The  cases  in  which  the 
doctrine  of  public  policy  has  been  applied  most  commonly  are  in 
respect  of  contracts  violative  of  statutory  prohibitions,*  affecting 
injuriously  the  public  service™  or  the  administration  of  public 
justice,"  encouraging  litigation,"  or  involving  civil  injuries  to  and 
frauds  on  individuals  ;'*  puffing  or  suppressing  competition  at  pub- 
lic sales  or  letting  of  contracts;'*  contracts  indemnifying  against 
liability  for  wrongful  acts"'  or  limiting  liability  for  future  negli- 
gence;'* contracts  unduly  in  restraint  of  trade"  or  tending  to  the 
creation  of  monopolies;'*  also  undue  restraints  on  alienation  of 
property;"  restrictions  on  the  use  of  property;"  gambling  con- 

66.  Shedlinsky  v.  Budweiser  Brew-  the  illegality  of  contracts  to  com- 
ing Co.,  (1900)  163  N.  Y.  437,  57  pound  crimes  see  infra,  section  457 
N.  E.  620,  affirming  17  App.  Dir.  470,      et  seq. 

4.5  N.  Y.  S.  174.  09.  See  infra,  section  397  et  seq. 

96.  Brien  v.  Stone,  (Sup.  1903)  82  70.  See  infra,  section  428  et  seq. 

App.  Div.  4.')0,  81  N.  Y.  S.  597.  71.  See  infra,  section  443  et  seq. 

67.  Gray  v.  Hook,  (1851)  4  N.  Y.  72.  See  infra,  section  461  et  seq. 
449;  Steuben  County  v.  Mathewson,  78.  See  infra,  section  493  et  seq. 
(Sup.  1843)  5  Hill  249;  Buffalo  Press  74.  See  infra,  section  513  et  seq. 
Club  V.  Greene,  (Super.  Ct.  Tr.  T.  75.  See  infra,  section  527  et  seq. 
1893)  5  Misc.  501,  26  N.  Y.  S.  525,  76.  See  infra,  section  .530  el  f=eq. 
affirmed  86  Hun  20,  67  State  Rep.  77.  See  infra,  section  543  et  seq. 
105,  33  N.  Y.  S.  286.  78.  See  infra,  section  664  et  seq. 

68.  Steuben  County  v.  Mathewson,  79.  See  infra,  section  575  et  seq. 
(Sup.  1843)  5  Hill  249.     As  regards  80.  See  infra,  section  577  et  seq. 
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tracts;"  lotteries;**  contracts  in  derogation  or  restraint  of  the 
marriage  relation**  or  civil  and  parental  duties  ;**  waiver  of  rights  ;* 
trading  with  the  enemy,**  and  immoral  contracts." 

§  395.  Uiscellaneons  Oontracts  Oenerally. —  In  the  absence  of 
any  statutory  prohibition,  public  policy  does  not  prohibit  the  owner 
of  a  cemetery  lot  from  mortgaging  it,**  and  a  statutory  prohibition 
against  a  sale  of  such  a  lot  on  execution  docs  not  prevent  it  from 
being  mortgaged  and  the  mortgage  foreclosed  by  a  strict  fore- 
closure." And  public  policy  does  not  forbid  the  loan  of  bills  and 
notes  issued  by  a  municipality  if  the  circulation  of  them  is  not 
prohibited  by  law.**  While  courts  of  equity  readily  grant  relief 
from  contracts  resigning  or  foregoing  the  right  to  redeem  mort- 
gages or  pledges,  a  restriction,  at  the  time  of  a  pledge  as  collateral 
security,  of  the  general  right  to  redeem  is  not  necessarily  contrary 
to  public  policy.  And  this  has  been  extended  to  a  restriction  on 
the  right  to  redeem  from  an  assignment  of  a  life  insurance  policy 
as  collateral.*'  An  early  statute  of  our  state  gave  a  bounty  or 
prize  for  the  best  cloth  manufactured  in  the  several  counties  of 
the  state,  and  the  question  arose  as  to  the  validity  of  a  contract 
between  competitors  for  a  division  of  the  prize  in  case  it  should 
be  awarded  to  either  of  them.  It  was  held  that  if  the  contract  had 
been  made  prior  to  the  manufacture  of  the  cloth  by  the  parties, 
the  contract  would  have  been  illegal  as  against  the  policy  of  the 
act,  which  was  to  incite  competition,  but  that  as  it  was  made  after 
the  manufacture  and  could  have  no  influence  on  competition  it 
was  valid."  If  money  is  stolen,  or  if  property  stolen  is  sold  and 
converted  into  money,  a  loan  of  the  money  by  the  thief  or  by  one 
who  receives  it  with  knowledge  of  the  theft  is  not  illegal  so  as  to 
preclude  the  lender  from  enforcing  the  repayment  of  the  loan.'* 
At  the  time  paper  money  and  gold  coin  were  at  a  disparity,  public 
policy  did  not  prevent  the  sale  of  gold  coin  as  a  commodity  and 

81.  See  infra,  section  57»  et  seq.  G.  T.  1871)  4  Lang.  484,  11  Abb.  Pr. 

8a.  See  infra,  section  606  et  seq.  X.   S.   64. 

88.  See  infra,  section  612  et  seq.  90.  Rocl^well     v.     Charles,     (Sup. 

84.  See  infra,  section  624  et  seq.  1842)  2  Hill  490. 

85.  See  infra,  section  626  et  seq.  91.  Edington  v.  .^Etna  L.  Ins.  Co., 
88.  See  infra,  section  628  et  seq.  (Sup.  G.  T.  1878)    13  Hun  543,  re- 

87.  See  infra,  section  630  et  seq.  versed  on  other  grounds  77  N.  Y.  564. 

88.  Lautz  V.  Buclcinghani,  (Sup.  92.  Briggs  v.  Tillotson,  (Sup.  1811) 
G.  T.  1871)   4  Lans.  484,  11  Abb.  Pr.      8  Johns.  304. 

S.  S.  64.  93.  Warren  v.   Haight,    (1875)    65 

89.  Lautz    V.    Buckingham,     (fiup.      N.  Y.  171. 
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payment  therefor  in  currency  at  a  discount  from  its  face  value.** 
In  the  examination  of  applicants  for  life  insurance,  the  medical 
examiner  is  the  agent  of  the  insurance  company  in  making  the 
examination,  taking  down  the  answers  of  the  insured  to  the  ques- 
tions propounded,  and  reporting  them  to  the  company;  and  his 
knowledge  thus  acquired,  his  interpretation  of  the  answers  given, 
and  his  errors  in  recording  them  are  the  knowledge,  interpretation, 
and  errors  of  the  company,  which  is  estopped  from  taking  advan- 
tage of  what  it  thus  knew  and  what  it  has  thus  done  when  it 
issued  the  policy  and  accepted  the  premiums.**  And  it  is  held 
that  public  policy  and  the  nature  of  things  prohibit  a  stipulation 
between  the  insurer  and  the  insured  that  the  examiner  shall  in 
respect  of  these  matters  be  considered  the  agent  of  the  insured 
and  not  of  the  insurer.**  Public  policy  does  not  forbid  the  sale 
of  the  assets  of  a  domestic  unincorporated  association  and  its 
absorption  by  a  foreign  corporation,  especially  where  the  probable 
result  will  be  a  reduction  of  administrative  expenses,  a  more 
effective  management,  and  a  corresponding  benefit  to  the  public.*' 
In  the  absence  of  any  statutory  provision,  public  policy  does  not 
preclude  a  municipality,  after  competitive  bidding  for  the  pave- 
ment of  its  streets  with  different  kinds  of  material,  from  selecting 
a  patented  pavement  and  contracting  therefor  with  the  lowest 
bidder,  on  any  theory  that  competition  is  thereby  unduly 
restricted."  The  fact  that  a  person  or  corporation  may  be  engaged 
in  conducting  an  illegal  business  does  not  render  illegal  contracts 
entered  into  not  connected  with  or  in  aid  of  such  illegal  busi- 
ness.**   Public  policy  does  not  forbid  contracts  for  compensation 

94.  Cooke  v.  Davis,  (1873)  53  N.  Co.,  (1890)  123  N.  Y.  6,  33  State 
Y.  318;  Fowler  v.  New  York  Gold  Rep.  216,  25  N.  E.  309;  Bernard  v. 
Exch.  Bank,  (1876)  67  N.  Y.  138,  United  L.  Ina.  Ass'n,  (Sup.  1897) 
146.    See  supra,  section  269.  14  App.  Div.  142,  43  N.  Y.  S.  627; 

95.  Orattan  v.  Metropolitan  L.  Hamilton  v.  Fidelity  Mut.  L.  Ase'n, 
Ina.  Co.,  (1883)  92  N.  Y.  274;  Stern-  («up.  1898)  27  App.  Div.  480,  50 
aman   v.    Metropolitan    L.    Ins.    Co.,  N.  Y.  8.  626. 

(1902)    170  N.  Y.  13,  62  N.  E.  763.  97.  Francis  v.  Taylor,  (Sup.  Sp.  T. 

96.  Sternaman  v.  Metropolitan  L.  1900)  31  Misc.  187,  65  N.  Y.  8.  28, 
Ins.  Co.,  (1902)  170  N.  Y.  13,  62  affirmed  52  Apps  Div.  631  mem.,  65 
N.    E.   763,   reversing   49   App.   Div.  N.  Y.  S.  1133. 

473,  63  N.  Y.  S.  674.    See  also  O'Far-  98.  Warren  Bros.  Co.  v.  New  York, 

rell  V.  Jlletropolitan  L.  Ins.  Co.,  (Sup.  (1907)   190  N.  Y.  297,  83  N.  E.  59; 

1897)  22  App.  Div.  495,  48  N.  Y.  S.  Union  Paving  Co.  v.  Board  of  Con- 

W9,  on  second  appeal  44  App.  Div.  tract,  etc.,    (Sup.    Sp.   T.    1911)    74 

564,   60  N.   Y.  e.   945,  affirmed    168  Misc.  646,  134  N.  Y.  S.  740. 

N.  Y.  592  mem.,  60  N.  E.  1117.    But  99.  Bard  v.  Poole,  (1855)  12  N.  Y. 

see  Allen  t.  Qerman  American  Ins.  496. 
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to  a  person  for  becoming  surety  for  another  for  the  performance 
by  the  latter  of  a  contract,  and  this  rule  includes  a  contract  for 
compensation  to  one  who  becomes  surety  for  another  for  the  per- 
formance by  the  latter  of  a  contract  with  the  governor,'  No  nile 
of  public  policy  prohibits  a  loan  under  which  the  payment  of  the 
principal  is  to  run  indefinitely  at  the  option  of  the  borrower,  and 
thus  in  the  nature  of  a  perpetual  loan  the  repayment  of  which 
cannot  be  enforced,  so  long  as  the  conditions  on  which  the  loan 
is  made  are  observed  by  the  borrower.* 

§  396.  Performance  Dependent  on  Death;  Post  Obit  Agree- 
ments.— The  fact  that  a  contract  calling  for  the  payment  of  money 
or  the  doing  of  some  other  act  is  not  to  be  performed  until  after 
the  death  of  the  promisor  or  some  other  person  does  not  render 
it  illegal  as  an  incentive  to  the  commission  of  crime,  that  is,  the 
murder  of  the  person  on  whose  death  the  performance  is 
dependent,  or  a  wager  on  the  life  of  such  person.'  Thus  it  is  well 
settled  that  one  person  may  have  an  insurable  interest  in  the  life 
of  another  so  as  to  uphold  life  insurance  taken  out  by  the  former 
on  the  life  of  the  latter,*  but  if  he  has  no  insurable  interest  in 
such  third  person's  life  our  courts  denounce  such  transactions 
as  wagering  contracts.*  So  a  contract  between  the  stockholders  of 
a  corporation  under  which  they  give  to  each  other  an  option  to 
purchase  the  stock  respectively  held  by  each  in  case  one  pre- 
deceases any  of  the  others,  is  not  illegal  as  a  wager  on  the  life  of 
the  parties.*  Post  (Jbit  agreements  or  bonds  are  those  given  by  a 
borrower  by  which  he  undertakes  to  pay  on  or  after  the  death  of 

1.  6amueli)   v.    Fidelity,    etc.,   Co.,  (Sup.    1809)    36  App.   Div.   250,   55 

(Sup.   1888)   49  Hun   122,  16  State  N.  Y.  S.  292;  Mutual  L.  Ins.  Co.  v. 

Rep.  917,  1  N.  Y.  S.  8i50,  affirmed  on  Wager,    (Sup.  G.  T.  1858)   27  Barb, 

opinion  below  121  N.  Y.  660,  24  N.  354;  Grattan  v.  National  L.  Iub.  Co., 

E.  1092.  (Sup.  1878)   15  Hun  74;  O'Rourlce  v. 

S.  Schachne  v.  Chamber  of  Com-  John    Hancoclc    Mut.    L.    Ins.    Co., 

merce,  (N.  Y.  Munic.  Ct.  1918)    102  (Com.  PI.  G.  T.  1894)   10  Misc.  406, 

Misc.  197,  168  N.  Y.  S.  791.  63  State  Rep.  522,  31  N.  Y.  S.  130; 

3.  £cruggs  V.  Cotterill,  (Sup.  Miller  v.  Eagle  L.,  etc.,  Ins.  Co., 
1902)  67  App.  Div.  583,  73  N.  Y.  8.  (Com.  PI.  1854)  2  E.  D.  Smith  268. 
882;  Crawford  v.  Russell,  (Sup.  G.  6.  Ruse  v.  Mutual  Ben.,L.  Ins.  Co., 
T.  1872)   62  Barb.  92.  (1861)    23   N.   Y.   516,  reversing   26 

4.  See  for  instance  Goodwin  v.  Barb.  556.  See  infra,  section  570  et 
Massachusetts  Mut.  L.  Ins.  Co.,  (1878)  seq.,  as  to  gambling  contracts 
73  N.   Y.   480;    Geoffrey  v.   Gilbert,  generally. 

(Sup.  1896)  5  App.  Div.  08,  74  State  6.  Scruggs     T.     Cotterill,,      (Sup. 

Rep.  509,  38  N.  Y.  S.  643,  affirmed  1002)  67  App.  Div.  683,  73  N.  Y.  S. 

154  N.  Y.  741,  40  N.  E.  1007;  Reed  882. 
T.   Provident    Sav.    L.    Assur.    Soc., 
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a  person  from  whom  he  has  expectations  in  case  of  sarviving  him. 
These  agreements  are  very  similar  in  their  character  to  contracts 
for  the  sale  of  expectancies,  but  are  not  per  se  illegal.^  Where, 
however,  advantage  has  been  taken  of  the  weakness,  necessity  or 
ignorance  of  another,  or  such  extraordinary  disparity  exists 
between  the  sum  advanced  and  the  sum  to  be  paid  as  clearly 
appears  to  be  contrary  to  good  conscience,  it  is  said  that  the  courts 
will  declare  such  agreements  fraudulent  as  being  against  the 
policy  of  the  law.*  "  They  partake,"  says  Potter,  J.,  "  generally 
of  the  nature  of  a  wager,  and  contain  no  principle  by  which  the 
value  of  the  chances  may  be  calculated,  so  as  to  enable  the  court 
to  ascertain  whether  they  are  reasonable  or  unconscionable.  But 
when  it  is  apparent  from  the  intrinsic  nature  and  subject  of  the 
bargain  itself,  that  it  is  such  as  no  man  in  his  senses,  not  under 
delusion,  would  make  on  the  one  hand,  and  as  no  honest  and  fair 
man  would  accept,  on  the  other,  the  agreement  will  be  declared 
inequitable  and  unconscientious.  If  this  does  not  appear  from  the 
contract  itself,  it  must  be  proved ;  and  when  proved,  the  court  will 
still  allow  a  recovery  by  the  lender,  and  give  him  relief,  by  direct- 
ing judgment  for  so  much  money  as  shall  be  equal  to  the  principal 
received  by  the  borrower,  and  interest."' 


Contracts  Violative  of  Statutes  or  Common  Law 

§  397.  In  General. —  If  a  statute  prohibits  a  particular  class  of 
contracts,  this  of  course  restricts  the  right  of  persons  to  contract 
in  contravention  of  the  statute,'"  and  contracts  which  are  directly 
violative  of  or  have  for  their  object  the  violation  of  statutes  enacted 
for  the  protection  of  the  public  are  generally  held  illegal."  This 
is  especially  true  where  the  violation  of  the  statute  is  made  a  crim- 


7.  Crawford  v.  Russell,  (Sup.  Q. 
T.  1872)   62  Barb.  92. 

8.  Crawford  v.  Russell,  (Sup.  G. 
T.  1872)  62  Barb.  92. 

9.  Crawford  v.  Ruseell,  (Sup.  G. 
T.  1872)   62  Barb.  92,  95. 

10.  New  York  Cent.,  etc.,  R.  Co.  v. 
Williams,  (1910)  199  N.  Y.  108,  92 
N.  E.  404,  affirming  136  App.  Div. 
904  mem.,  120  N.  Y.  S.  1137,  which 
affirmed  64  Misc.  15,  118  N.  Y.  S. 
785. 

11.  Ormes  v.  Dauchy,  (1880)  82 
N.  Y.  443;  Accetta  v.  Jupa,   (Sup. 


1900)  54  App.  Div.  33,  66  N.  Y.  S. 
303,  8  N.  Y.  Annot.  Cas.  190;  Ehel 
V.  Smith,  (Sup.  1805)  3  Caines  187; 
Perkins  v.  Savage,  (Sup.  1836)  15 
Wend.  412;  Jackson  v.  Walker,  (Sup. 
1843)  5  Hill  27;  Chillicothe  Bank  v. 
Dodge,  (Sup.  G.  T.  1850)  8  Barb. 
233;  Sanderson  v.  Goodrich,  (Sup. 
G.  T.  1866)  46  Barb.  616;  Lowey  v. 
Granite  State  Provident  Ass'n,  (Com. 
PI.  G.  T.  1894)  8  Misc.  319,  59  State 
Rep.  246,  28  N.  Y.  8.  560;  Negley  v. 
Devlin,  (Super.  Ct.  Sp.  T.  1872)  12 
Abb.  Pr.  N.  S.  210. 
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inal  offense ;  **  it  is  ordinarily  true  whether  the  act  prohibited  by 
the  statute  is  malum  .  prohibitum  or  malum  in  se,"  and  it  is 
immaterial  that  the  statute  violated  is  one  of  local  application 
only."  As  said  by  Learned,  P.  J. :  "  It  is  a  settled  principle  that 
one  cannot  recover  compensation  for  doing  an  act  to  do  which  is 
forbidden  by  law  and  is  a  misdemeanor.  The  contrary  rule  would 
make  an  absurdity.  It  would  permit  one  to  hire  another  to  com- 
mit a  misdemeanor  and  would  compel  the  pajnnent  of  the  contract 
price  for  doing  what  the  law  forbids. "  '^  It  is  not  necessary  that 
the  statute  expressly  declare  that  the  prohibited  contract  shall 
be  void;"  and  where  a  statute  imposes  a  penalty  for  the  doing 
of  an  act,  though  it  is  not  expressly  prohibited,  the  act  is  made 
unlawful  and  a  contract  in  contravention  of  the  statute  is  held 
illegal."  Our  state  courts  also  refuse  to  enforce  contracts  in  con- 
travention of  federal  statutes.'*  A  prohibitory  statute  may,  how- 
ever, itself  point  out  the  consequences  of  its  violation,  and  if  on 
a  consideration  of  the  whole  statute  it  appears  that  the  legislature 
intended  to  define  such  consequences,  and  to  exclude  any  other 
penalty  than  such  as  is  declared  in  the  statute  itself,  no  other 
will  be  enforced.'' 

§  398.  Municipal  Charter  or  Ordinance. — A  provision  in  the 
charter  of  a  municipality  has  the  effect  of  a  law  and  may  render 


12.  Accetta  v.  Jupa,  (Sup.  1900) 
54  App.  Div.  33,  66  N.  Y.  S.  303,  8 
N.  Y.  Annot.  Cas.  190;  Fox  v.  Dixon, 
(Sup.  G.  T.  1890)  34.  State  Rep.  710, 
12  N.  Y.  S.  267. 

18.  Pennington  v.  Townsend,  (Sup. 
1831)  7  Wend.  276;  Barton  v.  Port 
Jackson,  etc..  Plank  Road  Co.,  (Sup. 
G.  T.  1854)  17  Barb.  397;  Parks  v. 
Jacob  Dold  Packing  Co.,  (Super.  Ct. 
G.  T.  1894)  e  Misc.  570,  57  State 
Rep.  788,  27  N.  Y.  S.  289. 

14.  Beman  v.  Tugnot,  (Super.  Ct. 
1*51)    7  Super.  Ct.   153. 

15.  Fox  V.  Dixon,  (Sup.  G.  T. 
1890)  34  State  Rep.  710,  12  N.  Y.  S. 
267. 

16.  Seving  v.  Dayton,  (Sup.  1908) 
124  App.  Div.  58,  108  N.  Y.  S.  155, 
affirmed  on  opinion  below  196  N.  Y. 
503,  89  N.  E.  1113;  Barton  v.  Port 
Jackson,  etc.,  Plank  Road  Co.,  (Sup. 
G.  T.  18.54)    17  Barb.  397. 

17.  Hallet  v.  Novion,  (Sup.  1817) 
14  Johns.  273,  290;  Griffith  v.  Wells, 


(Sup.  1846)  3  Denio  226;  Swords  v, 
Owen,  (iSuper.  Ct.  G.  T.  1872)  34 
Super.  Ct.  277,  43  How.  Pr.   17«. 

18.  Graves  v.  Delaplaine,  (Sup. 
1817)  14  Johns.  14«  (charter-party 
in  'Contravention  of  federal  Non-inter- 
course    Act ) ;     Cowing    v.    Altman, 

(Sup.  1873)  1  Thomp.  &  C.  494 
(agreement  for  additional  fees  to 
assignees  in  bankruptcy  in  contra- 
vention of  federal  Bankruptcy  Act ) ; 
Parks  V.  Jacob  Dold  Packing  Co., 
(Super.  Ct  G.  T.  1894)  6  Misc.  570, 
57  State  Rep.  788,  27  N.  Y.  S.  289 
(Interstate  Commerce  Act  —  services 
to  secure  illegal  rebates) ;  Best  v. 
Bauder,  (Sup.  Sp.  T.  1865)  29  How. 
Pr.  489  (peddling  without  federal 
license). 

19.  Pratt  v.  Short,  (1880)  79  N.  Y. 
437,  445;  Alahar  v.  Harrington  Park 
Villa  Sites,  (1912)  204  N.  Y.  231,  97 
N.  E.  587;  People's  Trust  Co.  v. 
Pabst,  (Sup.  Ifl06)  113  App.  Div. 
375,  98  N.  Y.  S.  1045. 
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illegal  contracts  in  contravention  thereof.'*  So  a  valid  city  ordi- 
nance has  the  force  of  law,  and  a  contract  in  violation  thereof  is 
illegal  to  the  same  extent  as  a  contract  in  contravention  of  a 
statute."  Thus  it  is  held  that  as  a  contract  between  the  owner 
of  a  theater  and  the  owner  of  an  adjoining  building,  not  fireproof, 
to  cut  a  door  through  the  wall  which  separates  the  buildings,  for 
an  exit  through  the  latter  building  from  the  theater,  violates  the 
building  code  of  the  city  of  New  York,  the  owner  of  the  latter 
building  cannot  inaintain  an  action  to  recover  the  agreed  com- 
pensation.** And  the  same  has  been  held  true  as  to  a  contract 
for  the  erection  in  a  city  of  a  brick  building,  the  walls  of  which 
are  of  a  less  thickness  than  that  required  by  a  valid  ordinance,** 
or  for  the  construction  of  a  roof  of  other  than  fireproof  material 
in  violation  of  an  ordinance,**  or  for  the  erection  of  an  awning 
across  the  sidewalk  in  violation  of  an  ordinance.**  So  where  an 
ordinance  requires  in  the  letting  of  contracts  for  municipal  work 
that  the  proposal  of  the  bidders  shall  contain  the  names  of  all 
persons  interested  and  prohibits  any  secret  agreement  with  any 
person  not  named  to  be  interested  in  the  contract,  a  secret  agree- 
ment between  two  persons  that  they  shall  be  equally  interested  as 
partners  in  a  contract  to  be  procured  by  one  has  been  held  illegal.** 
§  399.  Ignorance  of  Law. —  It  is  a  general  maxim  that  ignorance 
of  the  law  excuses  no  one,  ignorantia  juris  non  excusat,  as  every- 
one is  presumed  to  know  the  law,  and  therefore  the  fact  that  the 


ao.  Bell  V.  Quln,  (Super.  Ct.  1848) 
4  Super.  Ct.  146;  Best  v.  Bauder, 
(Sup.  Sp.  T.  1865)  29  How.  Pr.  489. 

Al.  Burger  v.  Koelsch,  (Sup.  1894) 
77  Hun  44,  69  State  Rep.  69,  28 
N.  Y.  S.  460;  New  York  Taxicab  Co. 
V.  Hawk,  (Sup.  Sp.  T.  1910)  68  Misc. 
555,  125  N.  Y.  S.  220  (ordinance  re- 
stricting business  to  be  done  by  taxi- 
cabs  specially  licensed) ;  Markowitz 
V.  Arrow  Constr.  Co.,  (Sup.  App.  T. 
1918)  102  Misc.  532,  169  N.  Y.  S. 
159;  Brinkman  v.  Eisler,  (City  Ct. 
Tr.  T.  18S9)  26  State  Rep.  94,  7  N.  Y. 
S.  193,  affirmed  40  State  Rep.  '865,  16 
N.  Y.  S.  154;  Beman  v.  Tugnot, 
(Super.  (?t.  1851)  7  Super.  Ct.  153; 
Ferdon  t.  Cunningbam,  (Com.  PI.  0. 
T.  1860)  20  How.  Pr.  154  (ordinance 
requiring  public  cabmen  to  be  li- 
censed) ;  Kelly  V.  Devlin,  (Super.  Ct. 
Sp.  T.   1879)    68  How.  Pr.  487,  af- 


firmed 47  Super.  Ct.  656  mem.,  which 
is  affirmed  94  N.  Y.  643  mem.,  18 
Wkly.  Dig.  337. 

22.  Hart  v.  City  Theatres  Co.,  (Sup. 
App.  T.  1911)  71  Misc.  427,  128  N.  Y. 
S.  678. 

23.  Burger  v.  Koelsch,  (Sup.  G.  T. 
1894)  77  Hun  44,  59  State  Rep.  69, 
28  N.  Y.  6.  460;  Best  v.  Bauder, 
(Sup.  Sp.  T.  1865)  29  How.  Pr.  489. 

24.  Beman  v.  Tugnot,  (Super.  Ct. 
1851)   7  Super,  a.  153. 

25.  Brinkman  v.  Eisler,  (City  Ct. 
Tr.  T.  1889)  26  State  Rep.  94,  7 
N.  Y.  S.  193,  affirmed  40  State  Rep. 
865,  16  N.  Y.  S.  154. 

26.  Kelly  v.  Devlin,  (Super.  Ct.  Sp. 
T.  1879)  58  How.  Pr.  487,  affirjned  47 
Super.  Ct.  555  mem.,  which  is  af- 
firmed 94  N.  Y.  643  mem.,  18  Wkly. 
Dig.  337. 
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parties  to  a  conti^ct  were  ignorant  of  the  law  will  not  prevent  a 
contract  in  violation  thereof  from  being  declared  illegal;"  and 
this  includes  ignorance  of  a  city  ordinance."  Thus  where  a  broker 
sued  for  commissions  for  procuring  a  person  ready  and  willing  to 
take  a  lease  of  premises  to  be  used  for  a  purpose  prohibited  by  a 
city  ordinance,  the  fact  that  he  was  ignorant  of  the  existence  of 
the  ordinance  does  not  prevent  the  contract  of  employment  from 
beii^  illegal  and  thus  preclude  a  recovery  for  the  services.'* 

§  400.  Foreign  Law. — A  contract  entered  into  in  this  state  is  not 
necessarily  illegal  because  the  object  and  purpose  violates  the  laws 
of  a  foreign  country.'"  And  the  several  states  of  our  Union,  as 
regards  each  other,  are  in  the  same  position  as  a  foreign  country, 
and  the  fact  that  a  contract  entered  into  in  one  state  may  be 
intended  to  violate  the  laws  of  another  state  does  not  necessarily 
preclude  its  enforcement  in  the  state  where  made  or  in  a  third 
state.**  Thus  a  loan  of  money  to  promote  a  revolution  in  a  foreign 
country  is  not  illegal,  provided  it  contemplates  no  act  to  be  done 
in  this  country  violative  of  the  federal  neutrality  laws,  which 
merely  prohibit  the  organizing  and  fitting  out  with  arms  and 
ammunition  of  war  expeditions  into  any  foreign  country  with 
which  we  are  at  peace.  To  that  extent  only  does  the  federal 
government  see  fit  to  interfere,  and  the  money  of  our  citizens  may 
be  contributed  to  aid  struggles  for  independence  by  the  peoples  of 
any  part  of  the  world."  And  in  none  of  its  aspects  is  it  against 
public  policy  to  open  our  courts  to  a  subscriber  to  a  fund  to  be 
used  for  such  purpose  to  enable  him  to  rescind  his  subscription 
after  the  project  has  been  abandoned  and  to  recover  back  the 

87.  Howe  V.  Carpenter,  (Sup.  G.  T.  corporation,  in  the  course  of  liquida- 

18S9)     63     Barb.     332;     Burger     v.  tion,   on   a   contract   to  employ    the 

Koelsch,   (Sup.  G.  T.   1804)    77  Hun  claimant    as    its    agent    to    transact 

44,  59  State  Rep.  69,  28  N.  Y.  S.  460.  business  for  the  bank  in  New  Jersey. 

28.  Markowitz    v.    An-ow    Conctr.  The  bank  had  failed  to  comply  with 

Co.,   (Sup.  App.  T.   1918)    102  Misc.  the  laws  of  New  Jersey  bo  as  to  en- 

532,  169  N.  Y.  S.  159.  title   it  to  do  business  in  the  eUte, 

28.  Markowitz    v.    Arrow      Const.  and  the  transaction  of  the  business 

Co.,  (Sup.  App.  T.   1918)    102  Misc.  was    made. a    miBdemeanor    by   such 

532,  160  N.  Y.  S.  159.  laws,  and  the  claimant  was  fined  on 

80.  Bailey  v.  Belmont,  (Super.  Ct.  account  of  his  doing  so.  It  was  held 
G.  T.  1871)  10  Abb.  Pr.  N.  S.  270.  that  the  contract  of  employment  was 

81.  City  Bank  v.  Perkins,  (1864)  illegal  and  that  therefore  the  claim- 
29  K  Y.  554,  670.  ant  was  not  entitled  to  maintain  an 

In    People    v.    Mercantile    Co-op.  action  for  its  breach. 

Bank,    (Sup.    1005)     104   App.    Div.  33.  Bailev  v.  Belmont,  (Super.  Ct. 

210,  93  N.  Y.   S.   521,  a  claim  was  G.  T.   1871*)    10  Abb.  Pr.  N.  S.  270 

interposed  against  a  bank,  a  domestic  (bonds  of  the  Irish  republic). 

40 
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monsys  subscribed."  So  where  a  contract  for  the  loan  of  state 
bank  notes  was  made  by  a  bank  in  the  state  of  its  domicil  to  a 
bank  in  another  state,  it  was  held  that  the  fact  that  the  loan  was 
made  with  the  intent  to  put  such  notes  in  circulation  in  violation 
of  the  laws  of  the  latter  state  was  not  ground  for  a  refusal  by 
the  courts  to  enforce  the  repayment  of  the  loan,  even  though  the 
courts  of  the  state  the  law  of  which  was  to  be  violated  would  not 
enforce  it." 

§  401.  Unconstitutional  Statute. —  An  unconstitutional  statute 
is  void  and  cannot  affect  or  control  the  rights  or  actions  of  indi- 
viduals, and  therefore  such  a  statute  cannot  have  the  eflfect  of 
rendering  illegal  contracts  in  contravention  thereof,  even  though 
the  statute  has  not  by  judicial  decision  been  declared  unconstitu- 
tional." Thus  if  a  statute  prohibiting  the  sale  in  the  original 
package  of  oleomargarine  imported  from  another  state  is  uncon- 
stitutional as  an  unlawful  interference  with  interstate  commerce, 
such  a  sale  is  not  thereby  rendered  illegal.'*  So  the  statute  mak- 
ing it  a  misdemeanor  for  a  real  estate  agent  in  cities  of  the  first 
and  second  class  to  offer  real  property  for  sale  without  the  written 
consent  of  the  property  owner,  being  unconstitutional,  such  an 
agent  is  not  precluded  from  recovering  his  commission  because 
his  authority  to  negotiate  the  sale  was  not  in  writing." 

§  402.  Effect  of  Change  or  Bepeal  of  Law. —  If  a  person  con- 
tracts to  do  a  thing  which  is  lawful,  and  subsequently  the  thing  to 
be  done  is  prohibited  by  statute,  this  excuses  further  performance 
but  does  not  render  the  contract  illegal  ab  initio."  If,  however, 
after  the  enactment  of  the  statute  the  parties  continue  in  the  per- 

33.  Bailey  v.  Belmont,  (Super.  Ct.  36.  Waterbury  v.  Egan,  (City  Ct. 
G.  T.  1871)   10  Abb.  Pr.  N.  S.  270.            G.   T.    1893)    3   Misc.   355,   62  Stete 

34.  City  Bank  v.  Perlvins,    (1864)       Rep.  421,  23  N.  Y.  S.  115. 

2»  N.  Y.  554,  affirming  17  Super.  Ct.  37.  Franic  L.  Fisher  Co.  v.  Woods, 

420.  (1907)   187  N.  Y.  90,  79  N.  E.  836, 

35.  Schnaier  v.  Navarre  Hotel,  etc.,  19  N.  Y.  Annot.  Cas.  384 ;  Grossman 
Co.,  (1905)  182  N.  Y.  83,  74  N.  E.  v.  Caminez,  (Sup.  1903)  79  App.  Div. 
561  (provision  of  the  Law  of  1896,  15,  79  N.  Y.  S.  900;  Cody  v.  Demp- 
ch.  803,  requiring  each  member  of  a  sey,  (Sup.  1903)  86  App.  Div.  335, 
partnership  engaging  in  the  plumb-  13  N.  Y.  Annot.  Cas.  322,  83  N.  Y.  S. 
ing  business  to  l>e  registered) ;  Frank  899. 

L.  Fisher  Co.  v.  Woods,   (1907)    187  38.  Mount  v.  Waite,  (Sup.  1811)  7 

N.   Y.   90,   79  N.   E.   836,    19  N.   Y.  Johns.  434;   Brick  Presb.  Church  v. 

Annot.  Cas.  384;  Gro8«man  v.  Cami-  New  York,  (Sup.  1826)  5  Cow.  538; 

nez,    (Sup.    1903)    79  App.   Div.    15,  Reisler    v.    Dempsey,    (Sup.    Sp.    T. 

79  N.  Y.  S.  900;  Waterbury  v.  Egan,  1918)   173  N.  Y.  S.  212. 
(City  Ct.  G.  T.   1893)    3  Misc.  355, 
52  State  Rep.  421,  23  N.  Y.  S.  115. 
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formance  of  the  contract,  it  is  illegal  in  so  far  as  the  services  in 
regard  to  such  performance  are  concerned."  Thus  the  further 
performance  of  a  contract  for  the  emplojTnent  of  an  agent  for  the 
sale  of  the  shares  of  a  foreign  huilding  and  loan  association, 
entered  into  before  the  enactment  of  Laws  1890,  ch.  146  (see  Penal 
Law,  §  663;  39  McKinney's  Cons.  Laws,  p.  238),  making  it  a  mis- 
demeanor for  any  agent  of  such  association  to  solicit  subscrip- 
tions unless  the  association  has  complied  with  the  requirements 
necessary  to  entitle  it  to  do  business  in  the  state,  is  rendered  illegal 
if  the  association  does  not  acquire  the  right  so  to  do  business,  and 
no  compensation  for  services  rendered  in  the  sale  of  stock  in  viola- 
tion of  the  statute  can  be  recovered.** 

The  view  is  taken  in  our  state  in  some  cases  that  if  a  person 
contracts  to  do  an  act  prohibited  by  law,  and  thereafter  the  law 
prohibiting  the  act  is  repealed,  the  party  so  contracting  cannot 
thereafter  set  up  the  original  illegality  of  the  contract  as  a  defense 
to  liability  for  failure  to  perform,  as  s^ach  repeal  entirely  removes 
from  the  contract  the  element  of  illegality."  Thus  where  the 
parties  entered  into  a  stock  jobbing  contract  in  violation  of  an 
existing  statute,  which  also  declared  contracts  in  violation  thereof 
void,  and  thereafter  the  prohibitory  statute  was  repealed,  it  was 
held  that  the  defense  of  illegality  could  not  be  interposed  to  an 
action  to  enforce  the  contract.**  It  has  also  been  held  that  the 
repeal  of  the  act  prohibiting  the  circulation  of  bank  notes  of  a 
denomination  less  than  five  dollars  repealed  also  the  consequences 
of  the  act  in  respect  of  contracts  entered  into  while  it  was  in  force, 
and  therefore  contracts  made  while  the  prohibitory  act  was  in 
force  became  valid  and  enforceable."  And  it  has  been  held  by 
the  Court  of  Appeals  that  there  is  no  such  vested  right  in  a 
statutory  defense  not  founded  on  common  law  right,  either  legal 
or  equitable,  and  for  this  reason  the  legislature  could  take  away 

89.  Lowey  v.  Granite  State  Provi-  Abb.  Pr.   140,  24  How.  Pr.  .515,  rc- 

dent  Ass'n,    (Com.   PI.   G.   T.    1894)  versing    11    Abb.    Pr.    93.      See   also 

8  Misc.   319,  50  State  Rep.  246,  28  Beilin  v.  Wein,   (Sup.  App.  T.  1906) 

N.  Y.  S.  560.  51  Misc.  595,  101  N.  Y.  8.  38. 

40.  Lowey  v.  Granite  State  Provi-  4St.  Washburn  v.  Franklin,  (Sup. 
dent  Ass'n,  (Com.  PI.  O.  T.  1894)  G.  T.  1861)  35  Barb.  599,  13  Abb.  Pr. 
8  Misc.  319,  59  State  Rep.  246,  28  140,  24  How.  Pr.  515,  reversing  11 
K.  Y.  S.  560.  Abb.  Pr.  93. 

41.  Central  Bank  v.  Empire  Stone  43.  Central  Bank  v.  Empire  Slone 
Dressing  Co.,  (Sup.  G.  T.  1857)  26  Dressing  Co.,  (Sup.  G.  T.  1857)  26 
Barb.    23;    Washburn    v.    Franklin,  Barb.  23. 

(Sup.  G.  T.  1861)   35  Barb.  599,  13 
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the  defense  of  usury  as  applied  to  contracts  theretofore  entered 
into.^*  "  The  principle  in  all  these  cases  is,"  says  Ingraham,  J., 
"  that  a  cause  of  action  or  defense  given  by  a  statute  founded  on 
grounds  of  public  policy  conferred  no  vested  right  which  cotild 
not  be  taken  away  by  a  similar  statute,  and  that  a  repeal  of  a 
law  which  gave  such  right  of  action  or  defense  terminated  all 
claim  to  such  recovery  or  defense,  although  the  contract  was  made 
previously."**  On  the  other  hand,  where  a  statute  made  it  a  mis- 
demeanor for  unlicensed  persons  to  practice  medicine,  and 
expressly  provided  that  no  person  practicing  medicine  in  viola- 
tion of  the  statute  should  recover  any  compensation  for  his  serv- 
ices, and  thereafter  the  statute  was  repealed,  it  was  held  that  this 
did  not  entitle  one  who  had  theretofore  practiced  medicine  in 
violation  of  the  statute  to  recover  for  his  services.** 

§  403.  Application  of  Bule  to  Particular  Statutes  Oen^rally. — 
In  addition  to  the  particular  classes  of  statutes  hereafter  discussed, 
the  rule  that  contracts  in  contravention  of  statutes  are  illegal  has 
been  applied  where  the  contract  was  in  violation  of  an  early 
statute  prohibiting  directors  of  a  plank  road  company  from  being 
concerned  in  any  contract  for  the  making  or  working  of  the 
road;*^  of  a  statute  (see  Penal  Law,  §  1868;  39  McKinney's  Cons. 
Laws,  p.  644)  prohibiting  public  oflBcers  from  being  interested  in 
contracts  which  they  are  authorized  to  make ;  **  of  a  statute  (see 
Liquor  Tax  Law,  §  26 ;  33  McKinney's  Cons.  Laws,  p.  139)  prohibit- 
ing, without  the  consent  of  the  state,  assignment  or  transfer  by  the 
licensee  of  the  right  to  sell  intoxicating  liquors  under  his  license ;  ** 

44.  Curtis  v.    Leavitt,    ( 1857 )     15  ment  to  an  officer  of  a  claim  for  serr- 

N.  Y.  0.  ices  rendered  a  municipality  or  quasi 

4'5.  Washburn    v.   Franklin,    (Sup.  municipality,  though  the  contract  {at 

G.  T.  1861)   35     Barb.  599,  601,  13  such  services  was  made  by  the  officer 

Abb.  Pr.  140,  24  How.  Pr.  515.    See  as  agent  of  the  corporation,  where 

also  Hoppock  v.  Stone,   (Sup.  G.  T.  no  duty  in  regard  to  passing  on  the 

1867)  49  Barb.  524.  validity  of  the  claim  is  intrusted  to 

4ft.  Bailey  v.  Mogg,  (Sup.  1847)  4  such     officer.       People    v.     Saratoga 

Denio  60.  County,    (Sup.   1901)    66   App.    Div. 

47.  Barton  v.  Port  Jackson,  etc,  117,  72  N.  Y.  S.  782,  reversing  34 
Plank  Road  Co.,  (Sup.  G.  T.  1854)  Misc.  740,  70  N.  Y.  8.  1048,  and 
17  Barb.  397.  modified  on  other  ground's  170  K.  Y. 

48.  Bell  V.  Quin,  (Super.  Ct.  1848)  93,  62  N.  E.   1069. 

4  Super.  Ct.  146;  People  v.  Schenec-  49.  Sanderson   v.   Goodrich,    (Sup. 

tady  County,    (Sup.   1915)    166  App.  G.   T.    1866)    46   Barb.    618;    Mayer 

Div.  758,  1.51  N.  Y.  S.  1012,  affirming  Brewing  Ca  v.  Mack,  (Sup.  App.  T. 

88  Misc.  226,  151  N.  Y.  S.  830.  1908)    6»  Misc.  202,   110  K.   Y.  S. 

A  statute  of  this  character  does  not  246. 
necessarily  render  illegal  an  assign- 
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of  a  statute  (see  Qen.  Business  Law,  §  185;  19  McKinney's  Cons. 
Lavs,  p.  124)  limiting  the  fees  chargeable  by  an  employment 
agency  and  making  a  violation  thereof  a  misdemeanor;**  of  the 
bounty  law  enacted  during  the  Civil  war  limiting  the  amount 
which  (x>uld  be  paid  to  volunteers  to  fill  the  quota  of  any  locality ';  ** 
of  the  early  statute  against  stock  jobbing;^  of  a  statute  against 
secret  agreements  for  an  interest  in  public  contracts  let  on  com- 
petitive biddings;"  of  a  statute  (Liquor  Tax  Law,  §  30P;  33 
McKinney's  Cons.  Laws,  p.  173)  making  it  unlawful  for  a  licensed 
saloon  keeper  to  permit  a  woman,  not  a  member  of  his  family, 
to  serve  customers;**  and  of  a  statute  (Penal  Law,  §  280;  39 
McKinney's  Cons.  Laws,  p.  100)  prohibiting  under  a  penalty  a 
corporation  from  engaging  in  the  practice  of  law."  An  original 
subscription  to  the  stock  of  a  corporation  in  violation  of  a  statute 
prohibiting  the  receipt  of  subscriptions  unless  a  certain  percentage 
of  the  par  value  of  the  stock  is  paid  in  cash  has  been  held  illegal 
and  unenforceable,**  and  also  a  contract  having  for  its  object  the 
violation  of  an  early  statute  the  policy  of  which  prohibited  dummy 
original  subscriptions  to  the  stock  of  a  railroad  company  organized 
thereunder."  Where  a  person  in  obtaining  a  contract  for  his 
services  violated  the  statute  (Penal  Law,  §  939;  39  McKinney's 
Cons.  Laws,  p.  339)  making  it  a  crime  to  obtain  employment,  etc., 
by  means  of  forged  letters  of  recommendation,  etc.,  it  was  held 


50.  Hapgood  V.  Barrett,  (County 
a.  1907)  loe  N.  Y.  S.  189,  holding 
therefore  that  a  note  given  for  oc- 
ceesive  fees  is  unenforceable. 

This  statute  is  not  retrospective  in 
its  operation  and  does  not  invalidate 
prior  contracts.  Miller  v.  Myers, 
(Sup.  Sp.  T.  1912)  75  Misc.  297,  135 
N.  Y.  a  73. 

51.  Powers  v.  Shepherd,  (Sup.  O. 
T.  1867)  49  Barb.  418,  35  How.  Pr. 
63,  affirmed  48  N.  Y.  540. 

SSL  Staples  v.  Gould,  (1854)  9 
N.  Y.  620,  1  SeM.  Notes  237,  affirming 
7  Super.  Ct.  411.  tiee  infra,  section 
SSI. 

83.  Woodworth  v.  Befnnett,  (1870) 
43  N.  Y.  273. 

M.  Wilking  v.  Richter,  (Sup.  APP< 
T.  1999)  25  Misc.  735,  55  N.  Y.  8. 
582,  holding  that  a  contract  for  the 


employment  of  a  woman  to  render 
services  in  violation  of  the  statute 
ia  illegal  and  that  therefore  an  ^tion 
for  its  bre8u:h  cannot  be'  maintained. 

80.  United  States  Title  Guaranty 
Co.  V.  Brown,  (Sup.  1915)  166  App. 
Div.  688,  152  N.  Y.  S.  470,  affirming 
86  Misc.  287,  149  N.  Y.  S.  186,  and 
affirmed  217  N.  Y.  628  mem..  Ill 
N.  E.  828.  In  this  case,  however, 
relief  is  granted  to  a  party  to  the 
contract  in  question  on  the  ground 
that  the  interest  of  the  public  is  best 
advanced  thereby.  See  infra,  section 
646. 

66.  Excelsior  Grain  Binder  Co.  v. 
SUyner,  (Sup.  1881)  25  Hun  91,  61 
How.  Pr.  456,  affirming  58  How.  Pr 
273. 

S7.  Perkins  v.  Savage,  (Sup.  1836) 
15  Wend.  412. 
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that  this  rendered  the  contract  illegal  and  precluded  a  recovery 
for  the  services  rendered." 

§  404.  Eevenue  Statutes  Oenerally. —  In  many  jurisdictions  a 
distinction  is  made  between  statutes  enacted  for  revenue  purposes 
only  and  statutes  enacted  for  the  protection  of  the  public,  and 
contracts  though  violative  of  the  former  class  of  statutes  have 
been  held  enforceable.  The  courts  have  refused  to  declare  con- 
tracts illegal  which  were  entered  into  in  contravention  of  statutes 
enacted  for  revenue  purposes  only,  unless  the  statute  in  question 
clearly  shows  that  it  was  the  intention  of  the  legislature  to  render 
illegal  contracts  in  violation  of  its  provisions.*  And  in  our  state 
there  are  cases  which  assume  that  a  statute  enacted  for  the  pur- 
pose of  revenue  only  does  not  necessarily  render  contracts  in 
violation  thereof  illegal.'*  On  the  other  hand,  it  has  been  denied 
that  any  distinction  between  the  two  classes  of  statute  is  justified. 
Thus  in  a  case  where  a  sale  by  a  peddler  in  violation  of  the 
federal  revenue  statutes  requiring  peddlers  to  secure  a  federal 
license  was  held  illegal  and  a  recovery  for  the  commodities  sold 
denied,  Parker,  J.,  said:  "It  is  insisted  ...  by  the  plaintiff's 
counsel  that  inasmuch  as  the  act  was  passed  merely  for  the  pur- 
pose of  revenue,  and  the  penalty  was  annexed  only  to  secure  the 
payment  of  the  license  duty,  the  sale  in  question  was  not  so  in 
violation  of  the  act  as  to  render  it  void.  Notwithstanding  the 
'  courts  appear  occasionally  to  have  strained  a  point '  in  favor 
of  such  a  distinction,  .  .  .  the  question,  after  all,  I  apprehend  is, 
does  the  statute  prohibit  the  sale  without  a  license?  If  it  does 
the  circumstance  that  it  is  prohibited  for  revenue  puri>ose3  is  of 
no  consequence,  for  in  such  ease,  as  well  as  in  every  other,  the 
sale  in  violation  of  the  prohibition  is  illegal  and  void,  and  no 

.08.  Morgan  Munitions  Supply  Ca  09.  See  Contracts,  <  R.  C.  L.  704. 
V.  Studebaker  Corp.,  (Sup.  1917 )  180  W.  Griffith  v.  Wells,  (Sup.  1846) 
App.  Div.  530,  168  N.  Y.  S.  37,  modi-  3  Denio  226,  227;  Angell  v.  Van 
fying  on  other  grounde  100  Misc.  408,  Schaick,  (Sup.  1890)  56  Hun  247, 
166  N.  Y.  S.  645.  But  in  Kenny  v.  256,  30  State  Rep.  714,  »  N.  Y.  8. 
Union  R.  Co.,  (-Sup.  1015)  166  App.  648,  reversed  on  other  grounds  132 
Div.  497,  152  N.  Y.  S.  117,  it  was  N.  Y.  187,  43  State  Rep.  677,  30  N.  E. 
held,  where  employment  was  obtained  305;  Bell  v.  Quin,  (Super.  Ct.  1848) 
in  violation  of  the  statute,  that  the  4  Super.  Ct.  146,  150.  See  infra,  sec- 
relation  of  employer  and  employee  tion  406,  as  to  the  effect  of  a  violation 
was  created  so  as  to  authorize  an  of  the  Tax  Law  imposing  a  stamp 
award  under  the  Workmen's  Compen-  tax.  on  the  transfer  of  corporate 
sation  Law  for  injuries  received  hf  stoik. 
the  employee. 
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action  can  be  maintained  upon  it."**  And  though  the  federal 
statute  imposing  duties  on  the  importation  of  goods  is  a  revenue 
statute  only,  a  contract  for  the  sale  of  foreign  made  goods  which 
expressly  contemplates  that  the  seller  shall  invoice  them  below 
their  value  and  thus  perpetrate  a  fraud  on  the  federal  govern- 
ment will  render  the  contract  of  sale  illegal  and  preclude  a 
recovery  by  the  seller  for  the  price.'*  It  would  be  otherwise, 
however,  if  the  seller  was  not  a  participant  in  the  illegal  attempt 
of  the  buyer  to  defraud  the  government."  The  mortgage  tax  law 
(see  Tax  Law,  §  250  et  seq. ;  59  McKinney's  Cons.  Laws,  p.  361 
et  seq.)  provides  in  section  258  as  regards  the  effect  of  the  failure 
to  pay  the  tax,  as  follows:  **  No  mortgage  of  real  property  shall 
be  recorded  by  any  county  clerk  or  register,  unless  there  shall 
be  paid  the  tax  imposed  by  and  as  in  this  article  provided.  No 
mortgage  of  real  property  which  is  subject  to  the  taxes  imposed 
by  this  article  shall  be  released,  discharged  of  record,  or  received 
in  evidence  in  any  action  or  proceeding,  nor  shall  any  assignment 
of  or  agreement  extending  any  such  mortgage  be  recorded  unless 
the  taxes  imposed  thereon  by  this  article  shall  have  been  paid  as 
provided  in  this  article.  No  judgment  or  final  order  in  any  action 
or  proceeding  shall  be  made  for  the  foreclosure  or  the  enforcement 
of  any  mortgage  which  is  subject  to  the  tax  imposed  by  this  article 
or  of  any  debt  or  obligation  secured  by  any  such  mortgage,  unless 
the  taxes  imposed  by  this  article  shall  have  been  paid  as  provided 
in  this  article ;  and  whenever  it  shall  appear  that  any  mortgage 
has  been  recorded  or  that  any  advance  has  been  made  on  a  prior 
advance  mortgage  or  on  a  corporate  trust  mortgage  without  pay- 
ment of  the  tax  imposed  by  this  article  there  shall  be  paid  in 
addition  to  the  amount  of  the  tax  a  sum  equal  to  one  per  centum 
thereof  for  each  month  the  tax  remains  unpaid,  which  sum  shall 
be  added  to  the  tax  and  paid  or  collected  therewith."  This  pro- 
vision does  not  render  a  mortgage  on  which  the  tax  has  not  been 
paid  illegal  but  merely  unenforceable  until  the  tax  is  paid. 
Though  the  mortgage  cannot  be  recorded  or  enforced  by  a  suit 
unless  the  tax  is  paid,  the  mortgagee  may  at  any  time  after  its 

tl.  Best  V.  Bauder,   (Sup.   Sp.  T.  68.  Honegger  v.  Wettstein,  (1883) 

1M«)  29  How.  Pr.  489,  492.  94  N.  Y.  262,  13  Abb.  N.  Cas.  393, 

tt.  Honegger  v.  Wettstein,   (1883)  reversing  on  other  grounds  47  Super. 

>♦  N.  Y.  252,  13  Abb.  K.  Cas.  393,  Ct.  125,  11  Bep.  275. 
nversing  on  other  grounds  47  Super. 
Ct  125,  11  Rep.  276. 
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execution  on  payment  of  the  tax  have  it  recorded  or  enforce  it 
by  a  suit  for  foreclosure."  And  it  has  been  held  in  an  action 
to  foreclose  a  mortgage  that  it  is  not  necessary  to  allege  in  the 
complaint  that  the  tax  has  been  paid.'^ 

§  405.  Federal  Stamp  Acts. —  The  question  has  frequently 

arisen  in  our  courts  as  to  whetiier  a  failure  to  comply  with  the 
federal  statutes  requiring  the  stamping  of  contracts  rendered 
them  invalid  or  not.  The  Act  of  Congress  of  June  30,  1864,  §  158, 
provided  as  follows:  "  That  any  person  or  persons  who  shall 
make,  sign,  or  issue  .  .  .  any  instrument,  .  .  .  without  the  same 
being  duly  stamped  .  .  .  with  intent  to  evade  the  provisions 
of  this  act,  shall,  for  every  such  offense,  forfeit  the  sum 
of  two  hundred  dollars,  'and  such  instrument  .  .  .  shall  be 
deemed  invalid  and  of  no  effect."  Under  this  Act  it  was  held 
that  if  an  unstamped  instrument  was  not  made  with  intent  to 
evade  the  provisions  of  the  Act  it  was  not  invalid.**  It  was  held 
otherwise,  however,  if  the  intent  to  evade  the  provisions  of  the 
Act  existed.*'  And  though  a  contrary  view  has  also  been  taken,** 
it  was  further  held  that  if  the  instrument  was  not  stamped  it  was 
incumbent  on  the  party  claiming  to  enforce  it  to  show  the  absenco 
of  such  an  intent."  The  federal  government  cannot  prescribe  what 
may  not  be  evidence  in  a  state  court,  and  the  provision  that 
unstamped  contracts,  etc.,  shall  not  be  admitted  as  evidence  can 
have  no  effect  on  their  admission  as  evidence  in  our  state  courts." 

§  406. Stock  Transfer  Tax   Generally.— The  Tax   Law 

imposing  a  stamp  tax  on  the  transfer,  etc.,  of  corporate  stock, 
which  it  is  said  "  is  purely  a  revenue  law,""  attempts  to  secure 
a  compliance  with  the  statutes  by  various  penalties  for  nonobserv- 
ance.  The  first  is  of  a  criminal  nature  and  renders  any  person 
making  a  sale  or  transfer  without  paying  the  tax  guilty  of  a  mis- 

64.  Mutual  L.  Ins.  Co.  t.  Nicholas,  48    Barb.    614;    Hoppock    t.    Stone, 

(Sup.   1911)    144  App.  Div.  96,  128  (Sup.  G.  T.  1867)   49  Barb.  524. 

N.  Y.  S.  ©02.  68.  New  Haven,  etc.,  Co.  v.  Quin- 

66.  Moore  v.  Lindsay,  (Sup.  Sp.  T.  tard,    (Super.    Ct.    G.    T.    1869)    31 
1908)  81  Misc.  176,  114  N.  Y.  S.  684.  Super.  Ct.  89,  6  Abb.  Pr.  N.  S.  128, 

ee.  Beebe  v.  Hutton,    (Sup.  G.  T.      37  How.  Pr.  20. 
1866)   47    Barb.  187.  99.  Howe  v.  Carpenter,  (Sup.  G.  T. 

67.  Howe  V.  Carpenter,  (Sup.  G.  T.       1869)   63  Barb.  382. 

1869)    63    Barb.    382;    New   Haven,  70.  Gilbert  v.    Sage,    (Sup.   G.   T. 

etc.,  Co.  v.  Quintard,  (Super.  Ct.  G.  1871)  5  Lan».  287,  affirmed  57  N.  Y. 

T.  1869)  31  Super.  Ct.  89,  6  Abb.  Pr.  639  mem. 

N.  8.  128,  37  How.  Pr.  29.    See  also  71.  Bean  v.  Flint,  (1912)  204  N.  Y. 

Myers  v.  Smith,    (Sup.  G.  T.  1867)  153,  160,  97  N.  E.  490. 
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demeanor.  The  second  provides  what  is  defined  as  a  civil  penalty 
and  makes  any  person  violating  the  provisions  of  the  article  sub- 
ject to  a  fine.  Then,  in  addition  to  these  direct  punishments,  it  is 
expressly  provided  as  regards  the  effect  of  a  failure  to  pay  the  tax 
that  "  no  transfer  of  stock  made  after  June  first,  nineteen  hundred 
and  five,  on  which  a  tax  is  imposed  by  this  article,  and  which 
tax  is  not  paid  at  the  time  of  such  transfer,  shall  be  made  the 
basis  of  any  action  or  legal  proceedings,  nor  shall  proof  thereof 
be  offered  or  received  in  evidence  in  any  court  in  this  state  " 
(Tax  Law,  §  278;  59  McKinney's  Cons.  Laws,  p.  405).  The 
effect  of  this  provision,  in  case  of  a  sale  of  stock  without  stamp- 
ing the  transfer  as  required  by  the  statute,  is  to  preclude  the 
seller  from  recovering  the  agreed  price  if  the  defense  is  properly 
raised  by  the  purchase ; "  and  it  has  been  held  immaterial  that 
the  failure  to  pay  the  tax  was  inadvertent  and  not  with  an 
intent  to  evade  the  statute."  The  effect  of  a  failure  to  pay  the 
tax  at  the  time  of  the  transfer  cannot  be  removed  by  a  subsequent 
payment  or  offer  to  pay.'*  But  it  is  held  by  the  Court  of  Appeals 
that  the  prepayment  of  the  tax  is  not  made  a  condition  precedent 
to  the  right  of  the  seller  to  maintain  an  action  for  the  price,  and 
that  the  defense  of  a  failure  on  the  part  of  the  sellen  to  comply 


71  Sheridim  v.  Tucker,  (Sup.  1910) 
138  App.  Div.  436,  122  N.  Y.  S.  800; 
Sheridan  T.  Tucker,  (Sup.  1911)  14& 
App.  Div.  145,  129  N.  Y.  S.  18;  Phil- 
lips ▼.  Groesman,  (Sup.  App.  T.  1912) 
76  Misc.  407,  135  N.  Y.  S.  667.  See 
«Ibo  Hall  V.  Davis,  (Sup.  Tr.  T.  1»16) 
95  MiBC.  315,  159  N.  Y.  S.  26.  And 
lee  Sheridan  v.  Tucker,  (Sup.  1910) 
138  App.  Div.  -436,  122  N.  Y.  S.  800, 
holding  in  an  action  to  recover  the 
price  of  stock  sold  that  an  allegation 
in  an  answer  that  the  plaintiff  was 
gailty  of  a  misdemeanor  for  his  fail- 
ore  to  affix  the  required  stamps  to 
the  transfer  should  not  be  stricken 
oat  as  irrelevant  and  scandalous, 
bnt  leaving  undecided  the  question 
whether  the  failure  to  comply  with 
the  statute  is  a  defense  to  the  action. 

73.  Sheridan  v.  Tucker,  (Sup.  1911) 
145  App.  Div.  145,  129  TI.  Y.  S.  18. 

71  Bean  v.  Flint,  (Sup.  1910)  138 
App.  Div.  846,  123  N.  Y.  S.  385; 
%eridan  v.  Tucker,  (Sup.  1911)  146 
App.  Div.  145,  129  N.  Y.  S.  18. 


Id  Bean  v.  Flint,  (Sup.  lAlO)  138 
App.  Div.  846,  123  N.  Y.  S.  386, 
Miller,  J.,  says  in  thiff  connection: 
"  It  will  be  observed  that  the  statute 
radically  differs  from  those  under 
which  it  has  been  held  permissible 
to  validate  the  transfer  by  subse- 
quently affixing  stamps.  This  stat- 
ute not  only  omits  to  provide  for 
doing  that,  but  distinctly  provides 
that  the  transfer  shall  not  be  made 
the  basis  of  any  action  or  legal  pro- 
ceedings unless  the  tax  is  paid  'at 
the  time  of  such  transfer.'  The  pay- 
ment of  the  tax  might  easily  be 
evaded  if  a  transfer  could  be  ren- 
dered valid  by  subsequently  affixing 
stamps, '  and  so  by  language  which 
does  not  admit  of  construction  the 
legislature  has  provided  as  stated. 
We  think,  therefore,  that  the  failure 
to  pay  the  tax  and  affix  stamps  at 
the  time  of  the  transfer  is  fatal  to 
the  plaintiff's  right  of  recovery,  pro- 
vided the  question  is  before  us." 
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with  the  statute,  to  be  available  as  a  defense  to  an  action  by  him 
for  the  price,  must  be  pleaded  by  the  buyer.''*  And  it  has  been 
held  in  a  federal  court  that  notes  given  by  the  buyer  for  the  pur- 
chase price,  though  there  was  an  unstamped  transfer  of  the  stock 
and  a  repledge  of  the  stock  as  collateral  security  for  the  notes,  are 
valid  and  enforceable."  The  statute  does  not  affect  the  right  of  a 
person  to  sue  for  a  conversion  of  stock." 

§  407. Effect  of  Unstamped  Executed  Contract  on  Title 

to  Stock. —  The  sale  and  transfer  of  stock  may  be  effectual,  it 
would  seem,  as  between  the  parties  to  pass  title  to  the  buyer, 
though  the  tax  is  not  paid."  And  where  the  plaintiff  claimed  that 
the  transaction  in  question  was  a  pledge  of  the  stock  as  collateral 
security  for  a  loan,  and  sued  for  a  conversion  of  the  pledge,  it 
was  held  that  the  defendant  could  show  that  the  transaction  was 
a  sale,  though  the  stamp  tax  was  not  paid.^  On  the  other  hand 
it  has  been  held  that  if  the  defense  is  properly  raised  there  can 
be  no  valid  and  effectual  gift  or  even  sale  of  stock,  evidenced  by 
a  transfer  of  the  certificate  of  the  stock,  which  will  be  binding 
on  the  donor  or  seller  or  his  estate,  unless  the  tax  is  paid  on  the 
transfer."  In  this  connection,  in  a  case  which  involved  an  alleged 
gift  of  stock,  Heaton,  S.,  says:  "  No  evidence  of  a  gift  or  sale  of 
stock,  where  the  delivery  of  the  certificate  was  made  without  the 
affixing  of  the  required  stamps  at  the  time  of  the  delivery,  can. 
be  received.  This  results  in  making  such  a  sale  or  gift  impossible, 
whenever  the  defense  that  no  tax  stamp  was  affixed  at  the  time 
of  delivery  of  the  certificate  of  stock  is  properly  pleaded." 

§  408.  — > —  Enforcement  of  Unstamped  Executory  Contract. — 
As  regards  an  executory  contract  of  sale  it  is  held  by  the  Court 
of  Appeals  that  the  contract  of  sale  is  valid  as  between  the 

75.  Bean  V.  Flint,  (1912)  204  N.Y.  79.  Hall   v.    Davis,    (Sup.    Tr.    T. 

153,  97  N.  E.  490,  affirming  138  App.  1910)  95  Misc.  315,  159  N.  Y.  S.  26. 

Div.  846,  123  N.  Y.  S.  385.  80.  Matter    of    Ball,    (Sup.    1914) 

7fl.   In   re  Wylly,    (D.  C,   E.   D.  161  App.  Div.  79,  146  N.  Y.  S.  499, 

N.  Y.  1913)   210  Fed.  954.  13  Mills   69    (gift);    In  re  Raleigh, 

77.  Noble  v.  Haff,  (Sup.  App.  T.  (Surr.  Ct.  19H)  75  Misc.  55,  134  N. 
1918)  172  N.  Y.  S.  139.  See  also  Hall  Y.  S.  684,  8  Mills  513;  Dinnean  v. 
v.  Davis,  (Sup.  Tr.  T.  1916)  95  Misc.  Dinnean,  (Sup.  Sp.  T.  1915)  90  Misc. 
315.  159  N.  Y.  S.  26.  121,  123,  152  N.  Y.  S.  587. 

78.  Hall  V.  Davis,  (Sup.  Tr.  T.  81.  In  re  Raleigh,  (Surr.  Ct.  1911) 
1916)  95  Misc.  315,  159  N.  Y.  S.  26.  75  Misc.  55,  57,  134  N.  Y.  S.  684,  8 
See    also    Ambrosius    v.    Ambrosius,  Mills  513. 

(Sup.  1915)   167  App.  Div.  244,  152 
N.  Y.  S.  5«2. 
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parties  though  the  agreement  is  tinstami>ed."  In  this  connection, 
Andrews,  J.,  says:  "  The  agreement  was  to  take  effect  upon  the 
happening  of  a  contingency  within  the  control  of  neither  of  the 
parties  to  the  agreement.  We  are  inclined  to  think  that  such  a 
contract  is  not  an  agreement  to  sell  within  the  meaning  of  section 
270  of  the  Tax  Law;  that  that  section  contemplates  an  absolute 
and  unconditional  agreenxent.  This  question  is,  however,  not 
material,  for  it  involves  simply  the  suggestion  that  the  vendor 
may  have  committed  a  misdemeanor  or  may  have  subjected  itself 
to  a  penalty.  As  between  the  vendor  and  the  vendee  the  agree- 
ment is  perfectly  valid. ' '  ^  An  action  may  be  maintained  by  the 
seller  thereof  for  the  failure  of  the  buyer  to  perform  his  agree- 
ment to  purchase.'*  And  it  is  held  that  the  seller  may,  in  such  a 
case,  maintain  an  action  to  recover  the  agreed  purchase  price, 
as  the  vesting  of  title  in  the  buyer  at  the  election  of  the  seller, 
on  which  the  right  to  maintain  such  an  action  is  predicated  by  a 
legal  fiction,  is  not  a  "  transfer  "  of  the  title  within  the  meaning 
of  the  statute,  so  as  to  preclude  the  seller  from  resorting  to  such 
remedy.**    It  is  also  held  that  though  an  executory  agreement  to 


8S.  Phelps-Stokes  Estates  v.  Nixon, 
(1917)  222  N.  Y.  »3,  118  N.  E.  241, 
reversing  on  other  grounds  165  App. 
Div.  373,  150  N.  Y.  S.  944.  See  also 
Wing  V.  Smith,  (Sup.  1916)  173  App. 
Div.  57,  159  N.  Y.  S.  454. 

SS.  Phelps-Stokes  Estates  t.  Nixon, 
(1917)  222  N.  Y.  93,  98,  118  N.  E. 
241. 

84.  Phelps-Stokes  Estates  v.  Nixon, 
(1917)  222  N.  Y.  93,  118  N.  E.  241. 
But  see  Phillips  v.  Oroseman,  (Sup. 
App.  T.  1912)  76  Misc.  497,  135  N.  Y. 
S.  567,  wherein  there  was  an  agree- 
ment to  sell  stock  under  which  the 
itook  was  delivered  in  escrow,  to  be 
delivered  to  the  buyer  as  instalment 
payments  were  made,  and  it  was  held 
that  as  the  stamp  tax  was  not  paid 
and  the  stamps  affixed  to  the  agree- 
ment to  sell,  the  seller  could  not  re- 
cover unpaid  instalments. 

85.  Phelps-Stokes  Estates  v.  Nixon, 
(1917)  222  N.  Y.  93,  118  N.  E. 
241,  reversing  165  App.  Div.  373,  150 
N.  Y.  S.  944.  In  this  ease  Andrews, 
J.,  says:  "  The  theory  that  such  an 
action  as  the  present  is  based  upon 


the  transfer  of  title  is  a  legal  fiction. 
If  the  plaintiff  succeeds  in  the  recov- 
ery of  the  price  of  the  stock,  then 
when  the  judgment  is  paid  he  does 
hold  it  in  trust  for  the  defendant. 
The  defendant  has  a  right  to  demand 
the  stock,  and  undoubtedly  the  plain- 
tiff must  deliver  it  to  him  with  the 
proper  stamps  attached.  But  sup- 
pose the  plaintiff  fails  in  his  action, 
is  there  any  change  of  title  to  the 
stock?  Could  the  defendant  have  re- 
plevined  it  on  the  theory  that  the 
title  had  passed  and  that  the  plaintiff 
was  retaining  his  property?  We 
should  be  slow  to  hold  that  by  virtue 
of  his  election  to  sue  for  the  price 
without  affixing  a  stamp  to  the  cer- 
tificates, the  plaintiff  committed  a 
misdemeanor.  Nor  can  we  see  that 
the  efficiency  of  the  Tax  Law  will  be 
impaired  by  such  a  holding  as  is 
here  made.  It  is  merely  that  the 
word  '  transfer '  as  used  in  section 
278  was  not  intended  to  prevent  an 
action  for  the  recovery  of  the  pur- 
chase price  of  stock  where  an  execu- 
tory  contract   such   as   that    in   the 
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sell  stock  is  not  stamped,  the  buyer  may  maintain  an  action  against 
the  seller  for  its  specific  performance,  the  statute  being  complied 
with  by  the  stamping  of  the  actual  transfer.** 

§  409.  Election  Laws. —  In  the  absence  of  statute  to  the  con- 
trary, public  policy  does  not  prohibit  contributions  to  the  expenses 
of  political  campaigns ;  *^  and  a  contract  between  a  person  chosen 
as  an  officer  of  a  political  party  and  another,  under  which  the 
latter  is  to  render  services  for  the  former  in  performing  the  duties 
devolving  on  the  former  as  such  officer,  is  not  illegal,  provided  it 
is  not  made  a  cover  for  a  violation  of  the  penal  laws  relating 
to  elections."  It  has  been  held  that  public  policy  does  not  pre- 
clude, in  the  absence  of  a  statutory  prohibition,  a  candidate  for 
a  national  office  from  hiring  speakers  to  present  to  the  public  his 
views  on  political  questions,**  On  the  other  hand,  contracts  hav- 
ing for  their  object  a  violation  of  the  laws  which  regulate  elections 
and  which  have  for  their  purpose  the  maintenance  of  the  purity 
of  elections  are  held  illegal.**  Thus  a  contract  by  a  candidate  for 
office  to  subscribe  to  a  campaign  fund,  the  money  so  subscribed  to 
be  used  for  a  purpose  for  which  the  election  laws  prohibit  a  candi- 
date from  expending  money,  is  held  illegal  and  unenforceable 
against  him."  And  under  the  early  statute  prohibiting  persons 
from  contributing  money  to  promote  an  election  of  any  particular 
person  or  ticket,  excepting  where  the  money  was  to  be  expended 
for  certain  specified  purposes,  a  contract  by  the  defendant  to  pay 
the  plaintiff  a  certain  sum  in  consideration  of  his  keeping  open 
a  log  cabin  on  Broadway  in  New  York  city  to  promote  the  election 
of  the  Harrison  presidential  electors,  an  expenditure  not  author- 
present  case  waa  broken  by  the  ven-  Larremore,  J.,  said:  "No  authority 
dee.  This  interpretation  of  the  act  has  been  cited  to  show  tliat  it  i«  an 
fully  accomplishes  its  purpose."  offense  at  common  lav  for  a  candi- 

86.  Waddle  v.  Cabana.  (1917)  220  date  for  a  national  office,  who  could 
N.  Y.  18,  27,  114  N.  E.  1054,  revers-  not  personally  present  his  individual 
ing  on  other  grounds  169  App.  Div.  views  of  national  policy  over  a  wide 
968,  154  N.  T.  S.  1149.  area  of  constituency,  to  employ  and 

87.  People  v.  Moss,  (Sup.  1906)  compensate  a  person  for  that  purpose." 
113  App.  Div.  329,  334,  99  N.  Y.  S.  90.  Foley  v.  Speir,  (1885)  100  K. 
138,  39  Civ.  Pro.  207,  20  N.  Y.  Crim.  Y.  552,  3  N.  E.  477,  affirming  11  Daly 
75,  affirmed  187  N.  Y.  410,  80  N.  E.  254,  16  Wkly.  Dig.  171;  Jackson  v. 
383,  20  N.  Y.  Crim.  569.                            Walker,    (Sup.  1843)    5  Hill  27,  af- 

88.  Smith  v.  Babcock,  (Sup.  1896)       firmed  7  Hill  387  mem. 

3  App.  Div.  6,  73  State  Rep.  14,  37  91.  Foley  v.  Speir,   (1885)    100  N. 

N.  Y.  S.  965.  Y.  552,  3  N.  E.  477,  affirming  11  Daly 

89.  Murphy  v.  English,    (Sup.  Sp.  254,  16  Wkly.  Dig.  171. 
T.  1883)    64  How.  Pr.  362,  wherein 
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ized  by  the  statute,  was  held  illegal.**  This,  however,  does  not 
preclude  one  who  is  himself  engaged  in  making  speeches  or  giving 
lectures  in  favor  of  a  candidate,  from  employing  another  person  to 
render  him  personal  services  to  enable  him  to  pursue  his  object.'* 
Nor,  prior  to  the  nomination  of  candidates,  does  it  preclude  a 
person  from  contracting  for  the  rendition  of  his  services  in  the 
general  furtherance  of  the  organization  of  a  political  party.** 

§  410.  Statutes  of  Descent  and  Distribution. —  A  person  can- 
not by  contract  supersede  or  contravene  the  laws  in  respect  to 
the  management  and  devolution  of  property  in  case  of  his 
intestacy.*  This,  however,  does  not  prevent  one  from  contracting 
for  acts  to  be  performed  by  another  after  his  death.**  Thus  there 
is  no  legal  objection  to  a  person's  contracting  in  his  lifetime  for 
his  funeral,  his  coffin  and  his  monument,  and  even  for  the  solemni- 
zation of  masses.*^  A  person  may  also  make  a  valid  contract  for 
the  preservation  of  his  estate  after  his  death,  until  the  lawful 
authority  is  exercised  by  the  appointment  of  an  administrator,** 
and  he  may  give  an  option  for  the  purchase  of  property  owned  by 
him,  though  the  option  is  not  to  be  and  cannot  be  exercised  until 


92.  Jackson  v.  Walker,  (Sup.  1843) 
5  Hill  27,  affirmed  7  Hill  387  mem. 

93.  Hurlejr  v.  Van  Wagner,  (Sup. 
G.  T.  1858)   28  Barb.  109. 

94.  Sizer  v.  Daniels,  (Sup.  O.  T. 
1873)  66  Barb.  426. 

95.  Rosa  V.  flardin,  (1879)  79  N. 
Y.  84,  91. 

9«.  Oilman  t.  McArdle,  (1886)  99 
K.  Y.  451,  2  K.  E.  464.  In  thie  cage 
Kapallo,  J.,  says  (p.  460):  "Sup- 
pose a  person  should  desire  in  his 
lifetime  to  provide  for  the  writing  of 
his  biography,  the  publication  of  his 
literary  worlcs,  the  painting  of  his 
portrait,  or  the  erection  of  a  statue 
to  hia  memory  after  his  death.  He 
certainly  can  make  a  valid  contract 
with  any  perscHi  to  do  either  of  those 
things,  and  pay  for  them,  and  al- 
though they  may  be  personal  to  him- 
self and  for  the  gratification  of  his 
own  feelings  and  perhaps  his  vanity, 
and  he  cannot,  in  strictness,  create  a 
trust  for  the  purpose,  because  there 
will  be  no  beneficiary,  as  he  will  not 
lire  to  enforce  it,  why  should  he  not 
be  at  liberty  in  his  lifetime  to  con- 


tract with  some  person  of  his  confi- 
dence to  procure  them  to  be  done, 
and  as  a  consideration  for  such  agree- 
ment, to  pay  him  the  sum  necessary 
to  defray  the  expense.  ...  It  cer- 
tainly must  be  in  the  power  of  a  per- 
son to  provide,  either  by  will  or  con- 
tract, for  matters  of  this  description, 
and  I  can  see  no  legal  reason  why  he 
should  be  confined  to  a  testamentary 
direction.  It  is  only  in  respect  to 
dispositions  of  property  which  are 
not  to  have  any  efl'ect  except  upon  the 
death  of  the  owner  and  are  revocable, 
that  he  is  confined  to  a  will.  If  they 
operate  in  presenti,  they  are  valid  as 
contracts,  even  though  they  are  not 
to  be  carried  into  execution  until 
after  the  death  of  the  party  making 
them,  or  may  be  contingent  upon  the 
survivorship  of  another." 

97.  Gilman  v.  McArdle,  (1885)  93 
N.  Y.  451,  2  N.  E.  464,  reversing  49 
Super.  -Ct.  463,  12  Abb.  N.  Cas.  414, 
65  How.  Pr.  330. 

98.  Ross  V.  Hardin,  (1879)  79  N. 
Y.  84,  affirming  on  other  grounds  44 
Super.  Ct.  26. 
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after  his  death.**  No  rule  of  public  policy  prevents  a  person 
from  making  a  contract  affecting  the  disposition  of  his  property- 
after  his  death;*  and  an  agreement,  if  based  on  a  sufficient  con- 
sideration, that  one  person  shall  bequeath  to  another  a  certain 
sum  of  money  or  certain  property  is  valid,  though  the  promised 
bequest  cannot  take  effect  until  after  the  death  of  the  promisor.* 
And  the  statute  (Decedent  Estate  Law,  §  36 ;  13  McKinney  's  Cons. 
Laws,  p.  105)  providing  that  a  will  executed  by  an  unmarried 
woman  shall  be  deemed  revoked  by  her  subsequent  marriage  does 
not  affect  the  legality  of  a  contract  by  an  unmarried  woman  to 
execute,  in  case  of  her  marriage,  another  will  disposing  of  her 
property  in  a  certain  manner.'  For  the  prevention  of  frauds  our 
courts  have  adopted  the  general  rule,  where  a  contract  to  make  a 
will  is  sought  to  be  enforced  against  the  estate  of  a  decedent, 
that  either  the  contract  be  in  writing  or  clearly  established.* 

§  411.  Sunday  Laws. —  Contracts  for  work  or  labor  or  other 
services  to  be  performed  on  Sunday  in  violation  of  the  ■pent!  laws 
are  illegal  and  unenforceable.'  Thus  a  contract  for  the  services 
of  an  actress  or  opera  singer  in  performances  to  be  given  on 
Sunday  in  violation  of  law  (see  Penal  Law,  §  2153;  39  McKinney  *s 
Cons.  Laws,  p.  743)  is  illegal,'  and  a  contract  for  such  services 
which  provides  for  Sunday  performances,  the  consideration  being 
a  lump  sum  per  week,  is  indivisible  and  cannot  be  upheld  in  part.' 


99.  Scruggs  V.  Cotterill,  (Sup. 
1»02)  67  App.  Div.  583,  73  N.  Y.  S. 
882. 

1.  Middleworth  v.  Ordway,  (1908) 
191  N.  Y.  404,  84  N.  E.  291,  affirming 
117  App.  Div.  913  mem.,  102  N.  Y. 
S.  1143,  which  affirmed  49  Misc.  74, 
98  N.  Y.  S.  10,  18  N.  Y.  Annot.  Cas. 
102. 

2.  Oilman  v.  McArdle,  (1885)  99 
N.  Y.  451,  461,  2  N.  E.  464;  Kloberg 
V.  Teller,  (Sup.  Sp.  T.  1918)  103 
Misc.  641,  171  N.  Y.  S.  947. 

8.  Kloberg  v.  Teller,  (Sup.  Sp.  T. 
1918)  103  Misc.  641,  171  N.  Y.  S.  947. 

4.  Hamlin  v.  Stevens,  (1903)  177 
N.  Y.  39,  69  N.  E.  118;  Rosseau  v. 
Rouss,  (1904)  180  N.  Y.  116.  72  N.  E. 
916;  Roberge  v.  Bonner,  (1906)  185 
N.  Y.  265,  77  N.  E.  1023;  Holt  v. 
Tuite,  (1907)  188  N.  Y.  17,  80  N.  E. 
364. 


5.  Merritt  v.  Earle,  (1864)  29  N. 
Y.  115,  116a;  Smith  v.  Wilcox,  (Sup. 
G.  T.  1857)  25  Barb.  341,  affirmed  24 
N.  Y.  353;  Kiley  v.  Western  Union 
Tel.  Co.,  (Sup.  1886)  39  Hun  158, 
affirmed  on  other  grounds  109  N.  Y. 
231,  14  State  Rep.  816,  16  N.  E.  75; 
McClanathan  v.  Friedel,  (Sup.  1895) 
85  Hun  175,  65  State  Rep.  626,  32 
N.  Y.  S.  588;  Hallen  v.  Thompson, 
(Sup.  App.  T.  1905)  48  Misc.  642 
mem.,  96  N.  Y.  S.  142;  Albera  v. 
Sciaretti,  (Sup.  Sp.  T.  1911)  72  Misc. 
496,  131  N.  Y.  S.  889;  Bilordeaux  v. 
H.  Bencke  Lithographic  Co.,  (Com. 
PI.  1890)  16  Daly  78,  30  State  Rep. 
656,  9  N.  Y.  S.  507. 

6.  Hallen  v.  Thompson,  (Sup.  App. 
T.  1905)  48  Misc.  642,  96  N.  Y.  8. 
142;  Albera  v.  Sciaretti,  (Sup.  Sp.  T. 
1911)  72  Misc.  496,  131  N.  Y.  S.  889. 

7.  Albera  v.  Sciaretti,  (Sup.  Sp.  T. 
1911)  72  Misc.  496,  131  N.  Y.  S.  889. 
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And  -where  a  contract  made  in  onr  state  for  the  services  of  an 
opera  singer  called  for  services  to  be  rendered  in  performances 
on  Sunday  when  required,  and  that  in  case  no  performances  were 
had  on  Snnday  this  shonld  not  be  considered  lost  time,  it  was 
held  that  the  contract  could  not  be  construed  as  contemplating 
Sunday  performances  only  in  states  where  such  performances  were 
legal,  as,  since  the  contract  was  made  in  our  state,  it  is  to  be 
presumed  that  it  was  to  be  performed  within  the  state.'  At  com- 
mon law  the  making  of  contracts  on  Sunday  is  not  prohibited,* 
and  this  rule  is  not  changed  by  the  provisions  (see  Penal  Law, 
§§  2143,  2146;  39  McKinney's  Cons.  Laws,  pp.  729,  736)  pro- 
hibiting aU  "  labor  "  on  Sunday  except  works  of  necessity  and 
charity,  and  "  all  trades,  manufactures,  agricultural  or  mechan- 
ical employments.""  And  under  a  statute  prohibiting  the  expos- 
ing to  sale  on  Sunday  of  wares,  merchandise,  etc.,  it  was  held 
that  this  did  not  prohibit  all  private  sales,  so  as  to  prevent  a 
recovery  of  the  price  of  property  so  sold  on  Sunday."  **  The 
Sunday  laws,"  says  Seabury,  J.,  "  are  to  be  liberally  construed; 
and  acts  done  on  that  day  which  do  not  disturb  or  interfere  with 
others,  and  are  not  contrary  to  the  design  sought  to  be  accom- 
plished by  such  laws,  are  not  illegal. "  "  It  also  seems  that  even 
if  entering  into  contracts  on  Sunday  is  prohibited,  a  contract  so 
made  will  not  be  illegal  in  such  a  sense  that  validity  cannot  be 
given  to  it  by  ratification  on  a  secular  day;  and  where  a  contract 
for  the  sale  of  land  was  in  the  first  instance  invalid  because  it 
was  made  on  Sunday  in  another  state  in  violation  of  its  laws, 
and  the  conveyance  was  thereafter  made  on  a  secular  day  and 
a  promise  by  the  grantee  to  pay  the  consideration  then  made,  it 
was  held  that  this  promise  was  enforceable."  In  case  of  a  contract 
for  the  carriage  of  property  by  a  common  carrier,  such  as  a  carrier 

See  infra,  section  656  et  seq.,  as  to  Boeader,  (Com.  PI.  1855)  4  E.  D. 
partial  illegality  generally.  Smith  234,  235. 

8.  Albera  v.  Sciaretti.  (Sup.  Sp.  T.       ,  ^®- ^?^?!;?',"!^  J"    ^^^f'    '?"P 
1911)   72  Misc.  496,  131  NY.  889.      ^PPj  T-  1»12)  77  M.sc.  190,  136  N.  Y. 

».  Merritt  v.  Earle,   (1864)   29  N.  'u.'Eberle  v.  Mehrbach,  (1874)  55 

Y.  115,  aflBrming  31  Barb.  38;  Eberle  n.  Y.  682;  Botsford  v.  Every,   (Sup 

V.  Mehrbach,   (1874)   55  N.  Y.  682;  q.  t.  1865)  44  Barb.  618. 

Boynton    v.   Page,    (Snp.    1835)    13  ijj.  McCormick   v.    Hazard,    (Sup, 

Wend.  425;  Batsford  v.  Every,  (Sup.  App.  T.  1912)  77  Misc.  190,  192,  136 

G.  T.  1865)  44  Barb.  618;  McCormick  N.  Y.  S.  91. 

V.  Hazard,    (Sup.  App.  T.   1912)    77  13.  Hamilton  v.  Gridley,   (Sup.  G. 

Misc.  190,  138  N.  Y.  S.  91;  Miller  v.  T.  1868)  54  Barb,  542. 
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by  TCBsel,  the  fact  that  the  property  is  delivered  on  board  the 
vessel  on  Sunday  and  the  vessel  sails  on  that  day,  as  advertised, 
does  not,  it  has  been  held,  preclude  a  recovery  against  the  carrier 
for  a  loss  of  the  property,  even  assuming  that  the  sailing  of  the 
vessel  was  a  violation  of  the  Sunday  laws."  And  the  fact  that 
a  servant  is  engaged  in  work  on  Sunday  in  violation  of  the  Sunday 
laws  does  not  preclude  his  recovery  for  personal  injuries  received 
by  him  on  account  of  his  master's  neglect  of  duty." 

§  412.  Patent  Eight  Mtotes.—  The  Act  of  1877,  ch.  65,  requires 
that  a  negotiable  instrument  given  for  a  patent  right  shall  have 
the  words  "  given  for  a  patent  right  "  written  or  printed  on  its 
face,  and  declares  that  it  is  subject  in  the  hands  of  any  purchaser 
to  the  same  defenses  as  in  the  hands  of  the  original  owner  (see 
Negotiable  Instruments  Law,  §  330;  37  McKinney's  Cons.  Laws, 
p.  189) ;  the  act  makes  it  a  misdemeanor  for  any  one  to  take,  sell 
or  transfer  a  note,  etc.,  which  is  not  so  drawn,  knowing  that  its 
consideration  was  the  sale  of  a  patent  right  (see  Penal  Law, 
§  1520;  39  McKinney's  Cons.  Laws,  p.  545).  This  legislation  is 
held  constitutional  by  our  courts  as  a  lawful  regulation  of 
negotiable  instruments  and  not  an  unlawful  restraint  on  the  rights 
of  the  patentee."  It  does  not,  however,  render  illegal,  in  the 
hands  of  a  transferee  with  notice,  a  note  not  drawn  as  required 
by  the  statute,  but  merely  subjects  it  to  all  defenses  available 


14.  Merritt  v.  Earles,  (1864)  29 
N.  Y.  115,  affirming  31  Barb.  38. 

15.  Solarz  v.  Manhattan  R.  Co., 
(Super.  Ct.  Tr.  T.  1894)  8  Misc.  656, 
59  State  Rep.  537,  29  N.  Y.  8.  1123, 
31  Abb.  N.  Cas.  426,  affirmed  on 
opinion  below  11  Misc.  715,  32  N.  Y 
S.  1149,  which  is  affirmed  155  K.  Y. 
645  meuL,  49  N.  E.  1104.  In  this 
case  McAdam,  J.  (8  Misc.  p.  657); 
says:  "The  Penal  Code  (S8  263, 
266)  prohibits  manual  labor  and 
manufactures  on  the  sabbath;  jet  it 
is  clear  that  the  violation  of  these 
penal  provisions  had  nothing  what- 
ever to  do  with  the  injury  to  the 
plaintiff,  for  it  would  have  happened 
to  him  on  any  other  day  under  simi- 
lar conditions.  It  was  not  the  day, 
but  the  neglect  of  the  defendant, 
which  caused  the  damage.  A  party 
violating  the  law  is  not  on  that  ac- 
count put  at  the  mercy   of   others. 


Cooley  Torts,  159.  He  may  not  be 
able  to  recover  for  services  rendered 
on  the  faith  of  the  contract;  but  he 
is  not  for  that  reason  to  be  physically 
disabled.  In  other  words,  the  defend- 
ant, in  order  to  escape  from  liability 
for  its  negligence,  cannot  plead  a 
violation  of  the  Sunday  law  which  it 
invited.  .  .  .  The  rule  declared  seems 
to  be  in  accord  with  the  consensus  of 
opinion  on  the  subject,  and  the  deci- 
sions of  the  Massachusetts  courts  to 
the  contrary  depend  so  much  on  the 
peculiar  legislation  and  custons  of 
that  conmtonwealth  as  to  be  regarded 
inapplicable  to  injuries  received  in 
this  state." 

16.  Herdic  v.  Roessler,  (ISS8)  109 
N.  Y.  127,  14  State  Rep.  819,  16  N. 
E.  198. 

A  contrary  conclusion  was,  how- 
ever, reached  in  Ozan  Lumber  Co.  ▼. 
Union  County  Nat.  Bank,   (Sth  Cir. 
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against  the  original  holder."  And  it  does  not  take  away  from  a 
bona  fide  purchaser  the  protection  afforded  him  by  the  law  mer- 
chant in  case  of  commercial  paper  generally." 

§  413.  Statute  Prohibiting  Oormption  of  Agents  Oenerally. — 
At  common  law  the  giving  of  gratuities  to  a  servant  or  other 
agent  to  indnce  him  to  make  purchases  or  contract  for  services 
on  behalf  of  his  employer  does  not  render  illegal  the  contract 
induced  thereby  and  is  not  a  defense  in  bar  of  an  action  against 
the  employer  for  the  goods  sold  or  services  rendered,  but  merely 
constitutes  a  ground  for  a  rescission  at  the  instance  of  the  buyer 
or  employer  or  a  recovery  for  such  damages  as  he  may  have  suf- 
fered by  reason  of  the  fraud."  But  under  Laws  1905,  ch.  136 
(see  Penal  Laws,  §  439 ;  39  McKinney's  Cons.  Laws,  p.  157),  which 
makes  it  a  criminal  offense  to  give  an  agent  a  gratuity,  without 
the  knowledge  or  consent  of  his  prinicipal,  to  induce  him  to  act 
in  a  matter  intrusted  to  his  charge,  etc.,  it  has  been  held  by  the 
Appellate  Division  of  the  First  Department,  that  if  a  seller,  with- 
out the  knowledge  or  consent  of  the  buyer,  gives  a  gratuity  to  the 
buyer's  purchasing  agent  to  induce  him  to -make  a  purchase  on 
behalf  of  his  principal,  this  will  render  the  contract  of  sale  so 
procured  illegal,  and  the  seller  will  not  be  permitted  to  recover 
any  part  of  the  price  even  though  the  buyer  retains  the  goods 
which  were  delivered.'*  This  view  is  in  later  cases  in  the  Appellate 
Term  of  the  same  department  followed  and  held  to  include  a 
contract  for  work  and  labor,  etc.,  as  well  as  goods  sold,  obtained 
by  the  bribery  of  the  employer's  agent,  and  a  recovery  for  the 

1906)   145  Fed.  344,  76  C.  C.  A.  218,  80.  Sirkin  v.  Fourteenth  St.  Store, 

which  invoWed  a  eimilar  statute  in  (Sup.  1908)   124  App.  Div.  384,  108 

Arkansas,  and  the  court  cited  deci-  N.  Y.  S.  830,  reversing  55  Misc.  288, 

siona    in    the    several    states    taking  105  N.  Y.  S.   179,  which  affirmed  54 

opposing  views  on  the  subject.     And  Misc.   135,   105  K.  Y.  S.  638.     This 

see  in  this  connection  Bills  and  Vote*,  decision  was  rendered  hy  a  bare  ma- 

3  R.  C.  L.  p.  913.  jority  of  the  court,  Scott,  J.,  dissent- 

17.  Paddock  v.  Coates,  (County  Ct.  ing  in  a  very  able  opinion,  in  which 

18©7)    19  Misc.   305,   78   State  Kep.  Paterson,   P.    J.,   concurred,   and   in 

334,  44  N.  Y.  S.  334.  which  the  position  is  taken  that  the 

IS.  Herdic  v.  Roessler,  (1888)   109  contract  of  sale  was  not  so  connected 

N.  Y.  127,  133,  14  SUte  Rep.  819,  16  with    the    illegal   contract    for    com- 

N.  E.  198.    See  also  Paddock  v.  Coates,  pensation  to  the  agent  as  to  render  it 

(County  Ct.  1S97)    19  Misc.  305,  78  illegal   in  the  absence  of  any  provi- 

State  Rep.  334,  44  N.  Y.  S.  334.  sion    in    the   statute   to   such    effect. 

19.  Brewster  v.  Hatch,    (Com.  PI.  See    also    Standard    Lumber    Co.    v. 

G.  T.  1886  13  Daly  65,  18  Abb.  N.  Butler  Ice  Co.,    (3d  Cir.   1906)    146 

Cas.   206  reversing   1  City  Ct.   375.  Fed.  359,  76  C.  C.  A.  639. 

41 
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services  rendered  under  the  contract  denied,'*  and  has  been  fol- 
lowed in  a  memorandum  decision  by  the  Appellate  Division  of 
the  Third  Department.**  If  the  purchase  price  for  goods  sold  or 
the  compensation  for  services  rendered  has  been  paid  by  the  prin- 
cipal, he  is  not  entitled  to  recover,  in  an  action  for  money  had 
and  received,  the  amount  so  paid  without  any  deduction  for  the 
actual  value  of  the  goods  received  and  retained  by  him  or  the 
benefit  of  the  services  rendered,  though  the  circumstances  are 
such  that  the  benefits  so  received  cannot  be  returned,  and  to  entitle 
him  to  recover  in  such  an  action  he  must  show  the  amount  he  has 
paid  over  and  above  the  reasonable  value  of  the  goods  received 
and  services  rendered.** 


SI.  Bolotin  V.  Jefferson,  (Sup. 
App.  T.  1917)  9S  Misc.  603,  163  N. 
T.  S.  69;  General  Tire  Repair  Co. 
V.  Price,  (Sup.  App.  T.  1909)  116 
N.  T.  S.  171  (commissions  paid 
chauffeur).  See  also  Mutual  Coal 
Co.  V.  H.  G.  Realty  Co.,  (Sup.  A^. 
T.  1911)   130  N.  Y.  S.  1P9. 

In  Rosenwasser  v.  Amusement  En- 
terprises, (Sup.  App.  T.  1914)  88 
Misc.  67,  160  N.  Y.  S.  661,  a  case  be- 
fore the  Appellate  Term  of  the  First 
Department,  an  action  was  brought 
to  recover  the  rent  reserved  in  a  lease 
and  to  enforce  a  collateral  guaranty 
for  its  payment.  The  defendant  set 
up  the  defense  that  his  agent  to  n^o- 
tiate  the  lease  was  bribed  by  the 
plaintiff.  The  court,  after  holding 
that  the  fact  of  bribery  within  the 
meaning  of  the  statute  was  not  estab- 
lished, said  that  admitting  that  it 
was  established  this  would  not  pre- 
vent a  recovery  of  the  rent  where  the 
lessee  continued  in  possession  of  the 
premises. 

SA.  Merchants'  Line  t.  Baltimore, 
etc.,  R.  Co.,  (Sup.  1915)  170  App. 
Div.  942  mem.,  154  N.  Y.  S.  1133, 
reversed  on  other  grounds  222  N.  Y. 
344,  118  N.  £.  788. 

SS.  Schank  v.  Schuchman,  (1914) 
212  N.  Y.  362,  106  N.  E.  127,  affirm- 
ing 157  App.  Div.  926,  142  N.  Y.  S. 
673,  which  affirmed  80  Misc.  311,  141 
N.  Y.   S.   242.     See  also   Heam   v. 


Schuchman,    (Sup.    1912)    160  App. 
Div.  476,  136  N.  Y.  S.  52. 

In  the  Schank  case,  supra  (212  N. 
Y.  358),  Cardozo,  J.,  said:  "The 
plaintiffs  argue  that  the  driendant 
was  guilty  of  the  crime  denounced 
by  section  439  of  the  Penal  Law,  and 
that  if  he  were  now  suing  tot  the 
price  the  court  would  refuse  to  help 
him.  (Sirkin  v.  Fourteenth  Street 
Store,  124  App.  Div.  384.)  That 
question  is  not  here,  and  we  do  not 
attempt  to  pass  upon  it.  The  situ- 
ation which  it  supposes  differs 
widely,  however,  from  the  one  before 
us.  If  the  defendant  were  suing  the 
plaintiffs  for  the  price,  and  the  court 
were  to  deny  him  relief,  its  refusal 
would  not  rest  upon  the  ground  that 
it  would  be  against  good  conscience 
for  him  to  have  the  money.  The  basis 
of  its  refusal  would  rather  be  that 
because  of  his  illegal  acts  the  law 
would-  leave  him  where  it  found  him. 
(Oscanyan  v.  Arms  Co.,  103  U.  S. 
261 ;  McMuUen  v.  H<^man,  174  U.  S. 
639.)  In  this  case  it  finds  him  in  a 
situation  altogether  different.  He 
has  received  the  money,  andr  the 
plaintiffs  are  trying  to  take  it  away 
from  him.  The  law  may  at  times 
refuse  to  aid  a  vtrrongdoer  in  getting 
that  which  good  conscience  permits 
him  to  receive;  it  will  not  for  that 
reason  aid  another  in  taking  away 
from  him  that  which  good  conscience 
entitles  him  to  retain." 
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§  414. Transactions   within   Prohibition  and   Proof   of 

Bribery  of  Agent. —  To  bring  a  case  within  the  rule  announced  in 
the  above  section  it  is  necessary  that  the  gratuity  should  have 
been  given  without  the  knowledge  of  the  principal,  even  though  the 
proposition  for  the  gratuity  was  made  to  the  agent  without  any 
intention  that  it  should  be  communicated  to  the  principal."  And 
the  bribe  must  have  been  given  to  an  agent  or  employee  of  the 
defendant  intrusted  with  or  connected  with  the  negotiation  of 
the  transaction  involved.  Thus,  where  the  plaintiff  agreed  to 
give  one  of  defendant's  employees  a  percentage  on  the  moneys 
to  be  received  under  a  contract  with  the  defendant  in  considera- 
tion of  such  employee's  promise  to  aid  in  securing  the  execution 
of  the  contract,  and  there  is  no  evidence  to  indicate  that  the 
employee  bribed  by  the  plaintiff  had  anything  to  do  with  the 
making  of  the  contract  or  that  he  influenced  in  any  way  the 
execution  thereof,  the  plaintiff's  right  to  recover  on  the  contract 
is  not  forfeited.**  Also,  where  the  payment  was  made  to  a  lessee's 
agent  under  the  belief  that  he  was  acting  as  a  broker  merely,  this 


M.  Ballin  v.  Fourteenth  St.  Store, 
(Sup.  1908)  123  App.  Dir.  582,  108 
N.  Y.  S.  26,  modifying  and  affirming 
54  Misc.  359,  105  N.  Y.  S.  1028,  and 
affirmed  195  N.  Y.  580  mem.,  89  N. 
E.  1095.  See  also  General  Automo- 
bile Supply  Co.  T.  Roclcwell,  (City  Ct. 
Tr.  T.  1916)   162  N.  Y.  S.  210. 

86.  Merchants'  Line  v.  Baltimore, 
etc.,  R.  Co.,  (1918)  222  N.  Y.  344, 
118  N.  E.  788,  reversing  170  App. 
Div.  972,  154  N.  Y.  S.  1133.  In  this 
case  Hiscock,  Ch.  J.,  said:  "The 
reason  for  this  reversal  is  found  in 
the  fact  that  there  is  no  evidence  to 
indicate  that  the  employee  bribed  by 
plaintiff  had  a  thing  to  do  with  the 
making  of  the  contract  or  that  he 
influenced  in  any  way  the  execution 
thereof.  The  contract  was  made  by 
defendant  through  another  official, 
who  knew  nothing  of  the  corrupt 
arrangement  made  by  the  plaintiff 
with  the  unfaithful  employee  of  the 
defendant,  and  there  is  no  evidence  to 
show  that  the  latter  had  any  com- 
annnication  with  the  former  or  that 
he  in  any  manner  even  attempted  to 


secure  the  contract  for  plaintiff.  So 
far  as  the  present  evidence  discloses, 
the  plaintiff's  representatives  were 
lacking  in  sagacity  as  well  as  good 
morals,  and  were  thereby  led  into  an 
attempt  to  corrupt  the  wrong  man. 
The  only  result  of  their  unlawful 
methods  seems  to  have  been  that  they 
unnecessarily  gave  up  to  a  pretender 
a  part  of  the  proceeds  which  they 
were  entitled  to  receive  from  defend- 
ant, and  did  not  gain  a  thing,  even  in 
an  unlawful  way,  by  so  doing.  There 
is  no  case  which  holds  that  under 
such  circumstances  the  present  con- 
tract should  be  held  void.  The  un- 
lawful acts  of  the  plaintiff  have  not 
in  any  manner  entered  into,  affected, 
or  tainted  it,  and  in  that  respect  the 
case  differs  fundamentally  from  the 
cases  above  cited,  and  especially  from 
the  case  of  Sirkin  v.  Fourteenth 
Street  Store  (124  App.  Div.  384) 
greatly  relied  upon  by  the  defendant. 
In  that  case  the  plaintiff  reached  and 
bribed  the  man  who  made  the  con- 
tract under  which  he  was  seeking  to 
recover." 
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was  held  not  to  affect  the  right  of  the  lessor  to  enforce  the  lease 
and  collateral  guaranty  for  payment  of  the  rent.** 

To  enable  a  principal  to  defend  against  a  claim  for  goods  sold 
or  services  rendered  on  the  ground  that  the  contract  therefor  was 
secured  through  the  bribing  of  his  agent,  the  proof  of  such  bribery 
must  be  dear."  As  said  by  Guy,  J.,  the  rule  permitting  the 
buyer  to  defend  on  the  ground  that  the  seller  was  gtiilty  of  bribing 
his  agent,  "  being  so  harsh  in  its  effect,  and  the  danger  being  so 
obvious  that  it  may  be  resorted  to  for  dishonest  purposes,  it  is 
necessary  that  it  should  be  applied  with  great  caution,  and  only 
where  there  is  a  clear  preponderance  of  evidence  establishing  the 
seller's  criminality."  **  A  finding  as  one  of  fact  by  the  trial  court, 
that  no  bribe  was  given,  will  not  ordinarily  be  disturbed  by  a 
reviewing  court.**  Admissions  by  the  plaintiff  that  a  bribe  was 
given  are  not  as  a  matter  of  law  insufficient  to  prove  such  fact,"* 
and  where  the  plaintiff  without  qualification  admitted  in  writing 
that  he  had  paid  commissions  to  the  defendant's  agent,  this  was 
held  more  than  to  counterbalance  a  denial  by  the  plaintiff  that 
he  had  given  them.*^ 

§  415.  Statutes  Begulating  Insurance  Bnsiiiess. —  Statutes 
enacted  for  the  protection  of  the  public,  regulating  the  manner 
in  which  the  business  of  insurance  companies  is  to  be  transacted, 
have  frequently  been  held  to  render  illegal  contracts  in  contra- 
vention thereof.**  This  has  been  held  true  as  regards  a  note  taken 
by  a  mutual  fire  insurance  company  in  violation  of  a  statute  pro- 
hibiting such  companies  from  taking  notes  for  more  than  five 
times  the  amount  of  the  cash  premium."  So  it  would  seem  that 
the  Laws  of  1902,  ch:  690,  as  amended  by  Laws  of  1906,  ch.  326, 

86.  Rosenwasser  v.  Amusement  En-  29.  Rosenberg   v.    Jefferson,    (Snp. 

terprises,    (Sup.    App.    T.    1914)    88  App.  T.  1917)  98  Misc.  616,  163  N.  Y. 

Misc.  57,  150  N.  Y.  S.  561.  S.  157. 

27.  Mutual  Coal  Co.  t.  H.  G.  80.  Bolotin  v.  Jefferson,  (Sup.  App. 
Realty  Co.,  (Sup.  App.  T.  1911)  130  T.  1917)  98  Misc.  603,  163  N.  Y.  S. 
N.  Y.  8.  169,  reversing  judgment  of  .'>9  (admissions  of  the  plaintiff  proven 
the  lower  court  on  the  ground  that  by  two  disinterested  witnesses). 

the  evidence,  which  consisted  of  the  81.  General    Tire    Repair    Co.    v. 

uncorroborated     testimony     of     the  Price,  (Sup.  App.  T.  1909)  115  N.  Y. 

buyer's  agent  that  he  had  accepted  S.  171. 

bribes,   was   not   under   the   circum-  3S,  Otis  v.  Harrison,    (Sup.  Q.  T. 

stances  sufficient  to  sustain  a  finding  1862)    36   Barb.  210;   Akers  v.  Mu- 

of  the  jury  that  a  bribe  was  given.  tual  L.  Ins.  Co.,   (Sup.  Sp.  T.  1908) 

28.  Mutual    Coal    Co.    v.    H.    G.  59  Misc.  273,  112  N.  Y.  S.  264. 
Realty  Co.,   (Sup.  App.  T.  1911)   130  88.  Otis  v.  Harrison,    (Sup.  Q.  T. 
N.  Y.  S.  169,  171.  1862)  36  Barb.  210, 
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prohibiting  domestic  insurance  companies  from  making  contracts 
for  the  employment  of  agents,  etc.,  for  a  longer  period  than  one 
year  (see  Insurance  Law,  §  98;  27  McKinney's  Cons.  Laws,  p. 
169),  and  making  a  violation  of  the  prohibition  by  the  company 
or  its  officers  a  misdemeanor  (see  Insura'nce  Law,  §  53;  27  McEin« 
ney's  Cons.  Laws,  p.  72),  renders  illegal  and  unenforceable  a  con- 
tract of  employment  in  violation  of  the  statute."  On  the  other 
hand,  as  statutes  regulating  the  securities  on  which  the  funds  of 
such  companies  may  be  loaned  are  intended  to  secure  the  protec- 
tion of  such  funds  in  the  interest  of  creditors  and  policy  holders, 
they  do  not,  unless  the  intention  of  the  legislature  to  the  contrary 
is  clearly  expressed,  invalidate  securities  not  of  the  standard 
required  by  the  statute.*  In  speaking  of  such  a  statute  Landon,  J., 
said :  "  The  manifest  intent  of  these  provisions  is  to  add  to  the  pi-o- 
tection  of  policy  holders  in  insurance  companies  by  requiring  the 
companies  to  invest  the  moneys  intrusted  to  their  care  in  securities 
of  unquestionable  soundness,  certainly  not  to  withdraw  such  pro- 
tection and  bestow  such  moneys  upon  borrowers  by  invalidating 
the  investment  whenever  the  security  should  prove  to  be  below 
the  prescribed  standard." **  Thas  where  a  statute  prohibited  loans 
on  real  estate  unless  the  property  was  unencumbered  and  the  loan 
did  not  exceed  fifty  per  cent  of  the  value  of  the  property,  it  was 
held  that  a  mortgage  was  not  invalid  because  the  property  was 
already  encumbered  or  the  margin  of  value  was  less  than  that 
specified.*^  Where  the  capital  of  an  insurance  company  has  become 
so  impaired  as  to  render  it  insolvent  under  the  Insurance  Law 
and  impose  on  the  directors  the  duty  either  to  repair  its  capital 
or  to  liquidate  the  company  as  provided  by  the  statutes,  this  does 
not  necessarily  render  illegal  a  contract  for  the  sale  of  a  majority 

M.  Akers  t.   Mutual   L.   Ins.   Co.,  when  relief  will  be  granted  a  party 

(Sup.  Sp.  T.  1908)  112  N.  Y.  S.  254.  not  in  pari  delicto. 

The  parties  to  a  contract  contra-  30.  Washington    L.     Ins.     Co.     v. 

vening  the  statute  are  not  to  be  re-  Clason,    (1900)    162   K.   Y.    305,   56 

garded,  it  haa  been  held,  as  in  pari  K.  E.  755,  aflSrming  16  App.  Div.  434, 

delicto,  the  insurance  company  being  45  N.  Y.  S.  27.     But  see  Life,  etc., 

considered  the  one  against  whom  the  Ins.   Co.    t.    Mechanic    F.    Ins.    Co., 

statute  is  directed,  and  consequently  (Sup.  1831)  7  Wend.  31. 

the  employee,  though  he  cannot  en-  36.  Washington    L.     Ins.    Co.    t. 

force  the  contract,  may  recover  the  Clason,    (1900)    162  N.  Y.   305,  308, 

reasonable  value  of  the  services  ren-  56  N.  E.  755. 

dered.     Akers  v.  Mutual  L.  Ins.  Co.,  87.  Washington    L.     Ins.     Co.     v. 

(Sup.  Sp.  T.  Ifl09)  59  Misc.  273,  112  Clason,  (1900)   162  N.  Y.  305,  56  N. 

N.  Y.  S.  254.  E.  755,  affirming  16  App.  Div.  434, 

See  infra,  sections  646-647,  as  to  45  K.  P.  S.  27. 
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or  all  of  its  stock  to  a  third  person,  on  the  ground  that  such  a 
sale  necessarily  implies  an  intent  and  arrangement  that  the  pur- 
chaser is  to  resort  to  unlawful  means  to  liquidate  the  company 
and  thus  perpetrate  a  fraud  on  the  policy  holders.**  The  provifdon 
of  the  Insurance  Law,  §  97  (27  McKinney's  Cons.  Laws,  p.  163), 
limiting  the  expenditures  of  domestic  insurance  companies,  and 
prohibiting  them  from  paying  to  an  agent  more  than  a  certain 
percentage  of  the  premiums  received  on  new  business,  has  been 
held  not  to  affect  contracts  entered  into  before  its  enactment  and 
having  a  long  period  to  run,  as  if  construed  to  be  retroactive 
it  would  be  unconstitutional  as  impairing  the  obligation  of  such 
prior  contracts." 

§  416.  Statutes  £67018^111;  Banking  Business. —  Statutes 
restricting  the  right  to  engage  in  the  banking  business  without 
legislative  sanction  have  been  held  to  render  illegal  and  unenforce- 
able contracts  entered  into  in  conducting  such  business  without  the 
required  authority."  Thus  where  a  corporation  illegally  engaged 
in  the  banking  business  and  made  a  loan  by  way  of  discounting 
the  borrower's  note,  a  recovery  by  it  on  the  note  was  denied.** 
This,  however,  did  not  prevent  a  recovery  for  the  money  loaned 
where  the  action  was  not  based  on  the  note,  but  on  the  implied 
contract  to  repay  the  money  loaned ; "  and  where  a  statute  creat- 
ing a  savings  bank,  without  general  banking  powers,  denied  it  the 
right  to  discount  commercial  paper  and  restricted  its  powers  as 
to  the  securities  in  which  its  funds  were  to  be  invested,  it  was 
held  that  as  the  main  object  of  the  statute  was  to  secure  the  funds 
of  the  depositors  against  loss  by  insecure  and  hazardous  invest- 
ments, it  could  enforce  repayment  of  a  loan  made  by  way  of  dis- 
counting commercial  paper,  though  it  could  not  maintain  an  action 
on  the  discounted  note."     Contracts  having  for  their  object  a 

38.  L.  D.   Garrett  Co.  v.  Morton,  41.  New  York  SUte  Loan,  etc.,  Co. 

(Sup.  1901 )  6.)  App.  Div.  366,  73  N  v.  Helmer,  (1879)  77  N.  Y.  64,  affirm- 

Y.  S.  40,  reversing  35   Misc.   10,  71  ing   12  Hun   3S;    Utica   Ins.   Co.    v. 

N.  Y.  S.  17.  Scott,  (Sup.  1821)  19  Johns.  1. 

ae.  BoBwell    V.    Security    Mut.    L.  49.  Utica  Ins.  Co.  v.  Scott,    (Sup. 

Ina  Co.,    (1908)    193  N.  P.  465,  86  1821)   19  Johns.  1;  Utica  Ins.  Co.  v. 

N.   E.  632,  modifying  and  affirming  Kip,   (Sup.  1827)   8  Cow.  20;  Utica 

119  App.  Div.  723,  104  N.  Y.  8.  130.  Ins.  Co.  v.  Bloodgood,  (Sup.  1830)  4 

40.  New    York    Stat«    Loan,    etc..  Wend.  6.')2.     See  also  Utica  Ins.  C^. 

Co.  V.  Helmer,   (1879)   77  N.  Y.  «4,  v.    C^well,    (Sup.    1829)    3    Wend, 

affirming  12  Hun  35;  Utica  Ins.  Co.  296. 

V.    Caldwell,    (Sup.    1829)    8    Wend.  43.  Pratt  v.  Short,  (1880)  7»  N.  Y. 

296;  Pennin^n  v.  Townsend,  (Sup.  437. 
1831)  7  Wend.  276. 
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violation  of  the  early  statutes  prohibiting  the  circulation  as  money 
of  bank  notes  under  a  certain  denomination  were  held  illegal  and 
unenforceable,**  also  contracts  which  expressly  provided  for  the 
issuance  by  the  banking  corporation  of  its  notes  payable  on  time 
in  violation  of  the  early  statutes  restraining  under  a  penalty  such 
corporation  from  doing  so,  and  the  notes  so  issued  have  been  held 
unenforceable ;  **  but  where  the  note  was  issued  for  money  loaned 
to  the  bank,  a  recovery  for  the  money  loaned,  independent  of  the 
note,  has  been  permitted.**  Statutes  prohibiting  banks  from  mak- 
ing loans  in  excess  of  a  certain  amount  to  any  one  person  or  to 
officers  of  the  bank,  except  under  certain  conditions,  are  intended 
for  the  protection  of  the  bank  and  its  depositors,  and  have  been 
held  not  to  render  illegal  and  unenforceable  notes  or  other  obligar 
tions  given  for  the  repayment  of  loans  made  in  violation  of  the 
statutes ; "  a  fortiori,  where  such  a  loan  has  been  made,  substituted 
notes  given  for  the  purpose  of  taking  up  the  prior  objectionable 
paper  are  valid  and  enforceable,"  and  this  latter  has  been  held 
true  though  the  substituted  paper  was  given  in  anticipation  of  an 
inspection  of  the  bank  by  the  state  banking  department.**  This 
is  also  the  view  taken  by  the  federal  Supreme  Court  as  to  the 
enforcement  of  obligations  given  for  the  repayment  of  loans  made 
or  securities  taken  by  national  banks  in  violation  of  the  federal 
banking  acts,**  and  our  courts  of  course  follow,  as  is  their  duty, 
the  decisions  of  the  federal  court  in  the  construction  of  such 
statutes."  A  pledge  to  a  national  bank  of  shares  of  its  stock  as 
security  for  a  loan,  though  prohibited  by  the  National  Banking 
Aet,  is  binding  on  the  stockholder;  '*  this,  however,  does  not  enable 

44.  Merchants'  Bank  v.   Spalding,  1045,  affirmed  190  K.  Y.  534,  83  K 

(1863)   ft  N.  Y.  53,  Seld.  Notes  172,  E.  1130. 

affirming  12*  Barb.  302.  48.  Seneca  County  Bank  v.  Neass, 

40.  Tracy  v.  Talmage,    (1866)    14  <Sup-  1848)  6  Denio  329,  affirmed  3 

N.  Y.    162,  modifying   18  Barb.   456,  N.  Y.  442. 

9  How.  Pr.  630,  12  N.  Y.  Leg.  Obs.  *»•  Seneca  County  Bank  v.  Neass, 

302;   Curtis   v.   Leavitt,    (1857)    15  (Sup.  1848)  5  Denio  329,  affirmed  3 

N.  Y.  9.  N.  Y.  442. 

..  *  _     . J     t>     1         rt  t    .    ■»     1  5®.  Union  Nat.  Bank  v.  Matthews, 

4«.  Oneida  Bank  v.  Ontario  Bank,  naTa\  oa  tt  «  «9i   ok  tt  s    it    <xI  \ 

( 1860)  21  N.  Y.  490.    See  infra,  sec-  {gf  *>  ^^  "•  ^-  *^''  ^^  ^'  ^^  <^-  '^^ 

tions  641  et  seq.,  as  to  the  enforce-  g\   Duncomb  v.  New  York,  etc.,  R. 

ment  of  and  relief  from  illegal  con-  ^o.,   (1881)   84  N.  Y.  190;  Slade  v. 

tracts  generally.  q^^.^^_    ^g^p     ^^^^    j33   j^^^    j,j^ 

47.  DAnn  ▼.  O'Connor,  (Sup.  1898)  666,  118  N.  Y.  S.  278. 

25  App.  DiT.  73,  49  N.  Y.  S.  270;  59l  Xenia     First     Nat.     Bank    v. 

People's  Trust  Co.  v.   Pabst,    (Sup.  Stewart,  (1882)  107  U.  S.  676,  2  8. 

1006)  113  App.  Div.  375,  98  N.  Y.  S.  Ct.  778,  27  U.  S.  (L.  ed.)  592. 
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a  national  bank  by  the  adoption  of  a  by-law  to  create  an  equitable 
lien  on  its  stock  for  any  indebtedness  owing  to  it  by  a  stockholder, 
which  can  be  enforced  against  a  purchaser  of  the  stock  though 
the  stock  certificate  recites  that  it  is  not  transferable  on  the  books 
of  the  bank  until  all  indebtedness  by  the  stockholder  to  the  bank 
has  been  paid." 

§  417.  Statutes  Bequiring  License  to  ESngage  in  Trade  or  Busi- 
ness Generally. —  Statutes  requiring  a  license  as  a  condition  pre- 
cedent to  engaging  in  a  particular  trade,  business,  or  profession, 
if  enacted  not  as  a  revenue  measure  but  to  protect  the  public 
from  imposition  or  injury,  are  considered  as  rendering  illegal  con- 
tracts for  the  sale  of  commodities  or  for  the  rendition  of  services 
by  unlicensed  persons,  and  preclude  a  recovery  for  the  goods  sold 
or  the  services  rendered."  As  said  by  Bronson,  C.  J.:  "  When 
a  license  to  carry  on  a  particular  trade  is  required  for  the  sole 
purpose  of  raising  revenue,  and  the  statute  only  inflicts  a  penalty 
by  way  of  securing  pajmient  of  the  license  money,  it  may  be  that 
a  sale  without  a  license  would  be  valid.  .  .  .  But  if  the  statute 
looks  beyond  the  question  of  revenue,  and  has  in  view  the  protec- 
tion of  the  public  health  or  morals,  or  the  prevention  of  frauds 
by  the  seller,  then,  though  there  be  nothing  but  a  i)enalty,  a  eon- 
tract  which  infringes  the  statute  cannot  be  supported."**  To 
entitle  the  defendant  to  raise  the  defense  that  the  plaintiff  was 
not  licensed  to  transact  or  carry  on  the  business  or  trade  involved, 
the  view  has  been  taken  that  the  defense  must  be  pleaded,^  and 
it  has  also  been  held  that  to  entitle  a  defendant  to  raise  the  defense 
that  the  plaintiff  was  not  licensed  as  required  by  the  federal 
internal  revenue  act  the  defense  must  be  pleaded;*'  the  better 
view,  however,  is  that,  as. the  transaction  of  the  business  or  trade 

SS.  Buffalo    German    Ins.    Co.    v.  previous  appeal   162  N.  T.   163,  56 

Buffalo  Third  Nat  Bank,  (1900)   162  N.  E.  521. 

N.  Y.  163,  66  N.  E.  621,  reversing  29  S4.  Joiuston  v.  DalUgien,    (1901) 

Aipp.  Div.  137,  51  N.  Y.  S.  667,  apply-  166  N.  Y.  354,  59  N.  E.  987,  affirming 

ing  South  Bend  First  Nat.  Bank  t.  48  App.  Div.  537,  62  N.  Y.  S.  1115; 

Lanier,  (1871)  11  Wlall.  369,  20  U.  S.  Griffith  v.  Wells,  (Sup.  1846)  3  Denio 

(L.   ed.)    172;    Bullard  v.   National  226. 

Eagle  Bank,  (1874)  18  Wall.  689,  21  55.  Griffith  t.  Welk,  (Sup.  1846)  3 

U.  S.   (L.  ed.)   923.  Denio  226. 

This  view  was  approved  by  the  fed-  06.  Margolys   v.    Goldstein,    (Sup. 

eral  Supreme  Court.     Buffalo  Third  App.  T.  1905)  96  N.  Y.  S.  185. 

Nat.    Bank   v.    Buffalo  German    Ins.  57.  Gilbert  v.    Sage,    (Sup.    G.   T. 

Co.,  (1904)   IflS  U.  S.  581,  24  S.  Ct.  1871)  5  Lans.  287,  affirmed  57  N.  Y. 

524,  48  U.  S.   (L.  ed.)   801,  affirming  639    mem.     See    infra,    section    660 

171   N,  Y.  670,  64  N.  E.   1119,  on  et  seq.,  as  to  the  neoesBtij  to  plead 
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without  a  license  is  unlawful,  a  compliance  with  the  statute  is  a 
condition  precedent  to  a  recovery  for  goods  sold  or  services  ren- 
dered, and  must  be  alleged  in  the  complaint ; "  and  it  has  been  held 
that  the  defense  is  available  though  it  was  not  raised  on  the  trial.* 
Where  the  contract  or  transaction  is  governed  by  the  laws  of 
another  state  in  which  it  was  performed,  and  the  laws  of  that 
state  as  construed  by  its  courts  preclude  a  recovery  for  services 
rendered  by  persons  conducting  the  particular  calling  in  that  state 
without  a  license,  a  recovery  will  not  be  allowed  by  the  courts  of 
our  state  in  case  the  action  is  brought  therein.** 

§  418. Application  of  Rule  to  Particular  Business  or 

Trade  Oenerally. —  It  has  been  settled  from  an  early  date  that  the 
statutes  prohibiting  the  sale  of  intoxicating  liquors  by  unlicensed 
persons  were  not  intended  merely  as  a  revenue  measure  but  to 
protect  the  public  against  the  consequences  which  might  be 
expected  from  allowing  all  persons  at  their  pleasure  to  engage 
in  such  traffic,  and  that,  therefore,  a  sale  of  such  liquors  by  an 
unlicensed  person  is  an  illegal  transaction,  and  no  action  to  recover 
the  price  can  be  maintained.*^    The  same  principle  has  been  applied 


illegality  of  contract  as  a  defense 
generally. 

58.  Schnaier  v.  Grigsby,  (Sup. 
1909)  132  App.  Div.  854,  117  N.  Y. 
S.  4".'>,  affirmed  on  opinion  below 
per  Scott,  J.  1C9  N.  Y.  577,  93  N.  E. 
1 125,  al-o  affirming  61  Misc.  325,  326, 
113  N.  Y.  S.  648,  which  reversed  59 
Misc.  .595,  112  N.  Y.  S.  505;  Gottes- 
man  v.  Barer,  (Sup.  App.  T.  1915) 
89  Misc.  440,  152  N.  Y.  S.  128; 
Preiser  v.  Solomon,  (Sup.  App.  T. 
1918)    170  N.  Y.  S.  307. 

In  the  Schnaier  case,  supra,  Scott, 
J.,  said:  "Whatever  doubt  there 
may  have  been  upon  the  subject  in 
the  past  seems  now  to  be  set  at  rest 
by  the  Court  of  Appeals  in  the  very 
recent  case  of  Wood  &  Selick  v.  Ball, 
190  N.  Y.  217.  In  that  case  the  court 
had  under  consideration  section  IS 
of  the  General  Corporation  Law, 
which  provides  that  no  foreign  stock 
corporation,  other  than  a  moneyed 
corporation,  shall  do  business  in  the 
8tat«  without  having  first  procured 
from  the  secretary  of  state  a  certain 
certificate.    It  was  held  that  the  pro- 


curing of  such  certificate  was  a  con- 
dition precedent  to  the  right  to  do 
business,  and  must,  therefore,  be 
alleged  in  the  complaint  and  proven 
as  part  of  the  plaintiff's  case.  The 
i'.tatute  now  under  consideration  for- 
bids any  person  (which  includes  a 
corporation )  to  engage  in  the  plumb- 
ing business  unlese  he  or  it  shall  have 
first  registered.  Thus  registration  is 
made  a  condition  precedent  to  the 
right  to  engage  in  the  business,  and 
as  such  must  be  pleaded  and  proven 
as  a  part  of  the  plaintifTs  iffirmative 
case,  and  the  absence  of  such  an  alle- 
gation renders  the  complaint  de- 
murrable." 

89.  Preiser  v.  Solomon,  (Sup.  App. 
T.  1918)   170  N.  Y.  S.  307. 

60.  Angell  v.  Van  Schaick,  (1892) 
132  N.  Y.  187,  43  State  Rep.  677,  30 
N.  E.  395,  reversing  56  Hun  247,  30 
State  Rep.  714,  9  N.  Y.  S.  568. 

As  to  the  enforcement  in  this  state 
of  a  contract  illegal  under  the  laws 
of  another  state  by  which  it  was  gov- 
erned, see  supra,  section  385. 

61.  Griffith  v.  Wells,   (Sup.   1846) 
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where  services  have  been  rendered  in  certain  trades  and  business, 
which  the  statutes,  for  the  protection  of  the  puWic,  prohibited 
unlicensed  persons  from  engaging  in,  such  as  a  statute  (see  Gen. 
Business  Law,  §  172;  19  McKinney's  Cons.  Laws,  p.  115)  requir- 
ing employment  agencies  to  be  licensed  and  to  be  conducted  sab- 
ject  to  certain  restrictions,**  or  a  statute  (see  Insurance  Law, 
§  138a;  27  McKinney's  Cons.  Laws,  p.  258)  prohibiting  under  a 
penalty  unlicensed  persons  from  conducting  the  business  of  a 
public  adjuster  of  insurance  losses."  Also  in  case  of  an  ordinance 
of  the  city  of  New  York  prohibiting  a  person  from  performing 
services  as  a  public  cartman  without  a  license  from  the  city,  and 
maMng  its  violation  a  misdemeanor,  a  recovery  for  services  ren- 
dered by  an  unlicensed  cartman  has  been  denied.**  The  same  is 
true  as  regards  a  violation  of  a  statute  (see  Qen.  Business  Law, 
§  70;  19  McKinney's  Cons.  Laws,  p.  59)  prohibiting  persons  from 
engaging  in  the  detective  business  without  being  licensed,  and 
making  a  violation  of  the  statute  a  misdemeanor ;  **  but  it  is  held 
that  one  does  not  engage  in  such  "  business  "  by  undertaking  to 
investigate  a  single  matter,  and  for  that  reason  is  not  precluded 
from  recovering  for  his  services.**  It  has  also  been  held  that  a 
sale  by  a  peddler  who  has  not  taken  out  the  license  required  by  a 
federal  internal  revenue  act  is  illegal,  and  therefore  no  recovery 
can  be  had  by  him  for  the  price  of  the  goods  sold.**  The  Revised 
Statutes,  ch.  27,  title  1  (1  Rev.  Stat.  528),  imposing  certain  taxes 
or  duties  on  sales  of  certain  goods  and  merchandise  by  auctioneers, 
provides  for  the  appointment  of  auctioneers,  requires  a  bond  to 
be  filed  by  them  for  the  faithful  performance  of  their  duties,  regu- 
lates the  manner  of  sale,  and  imposes  a  penalty  on  auctioneers 
violating  the  provisions  of  the  statute  (see  Gen.  Business  Law, 
§  21  et  seq.;  19  McKinney's  Cons.  Laws,  p.  37  et  seq.).    Under 

3  Denio  226;   Smith  t.  Joyce,   (6up.  K.  Fox  v.  Smith,  (Sup.  190S)   123 

G.  T.  1851)    12  Barb.  21,  24;  Turck  App.  Div.  369,  108  N.  Y.  S.  181,  re- 

v.  Richmond,   (Sup.  G,  T.  1861)    13  versed  on  other  grounds   197  N.  Y. 

Barb.  633.  527,  90  N.  E.  1168. 

62.  Meyers  v.  Walton,  (Sup.  App.  66.  Fox  v.  Smith,  (1909)  197  N.  Y. 
T.  1912)  76  Misc.  610,  135  N.  Y.  S.  627  mem.,  90  N.  E.  1168,  reversing 
674.  123  App.  Div.  369,  108  N.  Y.  S.  181, 

63.  Stake  v.  Roth,  (Sup.  App.  T.  on  the  dissenting  opinion  of  Clarke,  J. 
1916)  01  Misc.  46,  154  N.  Y.  S.  213,  67.  Best  v.  Bauder  (Sup.  Sp.  T. 
aflBrmed  171  App.  Div.  914  mem.,  156  1865)  20  How.  Pr.  480.  See  supra, 
N.  Y.  S.  1149.  section  404  et  seq.,  as  to  the  li^ality 

64.  Ferdon  v.  Cunningham,  (Com.  of  contracts  in  violation  of  revenue 
PI.  Gen.  T.  1860)  20  How.  Pr.  154.  statutes  generally. 
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this  statute  it  was  held  that  the  fact  that  an  auctioneer  had  not 
complied  with  the  provisions  of  the  statute  did  not  invalidate  the 
sale  and  prevent  him  from  recovering  from  the  buyer  the  purchase 
price,  as  the  only  effect  of  his  neglect  or  omission  is  to  subject  him 
to  the  penalties  he  incurs  thereby.**  But  it  is  held  that  he  cannot 
recover  for  the  services  rendered;  this  is  one  of  the  penalties 
which  he  incurs  for  acting  as  an  auctioneer  in  violation  of  the 
statute.* 

§  419. Plumbers.— The  statute  (Gen.  City  Law,  §  45;  20 

McEinney's  Cons.  Laws,  p.  37)  providing  that  it  shall  not  be  law- 
ful for  any  person  to  engage  in  or  carry  on  the  trade,  business  or 
calling  of  a  master  plumber  in  any  city  without  being  licensed 
or  registered  as  required  by  the  statute,  was  enacted  for  the  pro- 
tection of  the  public  health  and  is  a  constitutional  police  regula- 
tion,** and  it  is  well  settled  that  no  recovery  for  services  rendered 
by  one  who  engages  in  the  plumbing  business  without  being 
licensed  or  registered  is,  as  a  general  mle,  to  be  allowed.^    Where 


68.  Bogart  v.  O'Regan,  (Com.  PI. 
1862)  1  £.  D.  Smith  690.  See  also 
Miller  v.  Burke,  (Com.  PI.  1875)  & 
Daly  171,  181,  per  Larrimore,  J. 

ee.  Preiser  v.  Solomon,  (Sup.  App. 
T.  1918)   170  N.  Y.  S.  307. 

70.  People  v.  Warden,  (1895)  144 
N.  T.  529,  64  State  Rep.  51,  39  N.  E. 
886,  affirming  81  Hun  434,  63  State 
Bep.  283,  30  N.  7.  S.  1095. 

71.  Johnston  v.  Dahlgren,  (1901) 
166  N.  T.  354,  69  N.  E.  987,  affirming 
48  App.  Div.  637,  62  N.  Y.  S.  1115; 
Johnston  v.  Dahlgren,  (Sup.  1808) 
31  App.  Div.  204,  62  N.  Y.  S.  655; 
Schnaier  v.  Navarre  Hotel,  etc.,  Co., 
(Sup.  1903)  82  App.  Div.  25,  81  N. 
Y.  S.  633,  affirmed  as  to  this  but  re- 
versed on  other  grounds  182  N.  Y.  83, 
74  N.  E.  661;  Schnaier  v.  Grigsby, 
(Sap.  1909)  >32  App.  Div.  854,  117 
K.  Y.  S.  456,  affirmed  on  opinion  be- 
low of  Scott,  J.,  199  N.  Y.  677,  93 
N.  E.  1125;  Weiler  v.  Rust,  (Sup. 
1911)  144  App.  Div.  296,  128  N.  Y.  S. 
977;  Bloom  V.  Saberski,  (Com.  PI.  G. 
T.  1894)  8  Misc.  311,  59  State  Rep. 
277,  28  N.  Y.  8.  731;  Lanaer  v. 
Unterberg,  (City  <3t.  G.  T.  1894)  9 
Misc.  210,  60  State  Rep.  839,  29  K. 
Y.  S.  683;  Scbnaier  v.  Grigsby,  (Sup. 


App.  T.  1908)  61  Misc.  325,  113  N. 
Y.  S.  548,  affirmed  132  App.  Div.  864, 
117  N.  Y.  S.  456,  wUch  iff  affirmed 
199  N.  Y.  677,  93  N.  E.  1126;  Gottes- 
man  v.  Barer,  (Sup.  App.  T.  1915)  89 
Misc.  440,  162  N.  Y.  8.  128;  Israel 
V.  Wilson,  (Sup.  App.  T.  1912)  134 
N.  Y.  S.  536. 

la  Wexler  v.  Rust,  (Sup.  1911)  144 
App.  Div.  296,  128  N.  Y.  8.  977,  it 
is  held  that  where  one  not  a  duly 
licensed  plumber  pursues  that  busi- 
ness he  cannot  recover  on  a  contract 
made  by  him'  exclusively  for  plumb- 
ing work,  although  he  sublets  the 
contract  to  plumbers  who  are  duly 
licensed,  and  that,  therefore,  the  sub- 
contractor cannot,  under  such  cir- 
cumstances, enforce  a.  mechanic's  lien 
for  the  work  done. 

If  the  work  is  done  daring  the 
period  of  grace  given  by  chapter  66 
of  the  Laws  of  1893  to  secure  the 
required  certificate  or  registration, 
the  prohibition  is  not  violated  and  a 
recovery  for  the  services  may  be  had. 
Schieck  v.  Herzog,  (Com.  PI.  G.  T. 
1894)  7  Misc.  546,  58  6Ute  Rep.  .50, 
27  N.  Y.  S.  988.  See  also  Margolys 
V.  Goldstein,  (Sup.  App.  T.  1905)  96 
N.  Y.  S.  185. 
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a  partnership  desired  to  engage  in  the  plumbing  business,  the  Law 
of  1896,  eh.  803,  required  each  partner  to  be  registered.  This  was 
held,  however,  unconstitutional  as  an  unreasonable  restriction  on 
the  right  to  engage  in  such  business,  as  the  public  would  be  fully 
protected  by  requiring  a  member  in  direct  charge  of  the  plumbing 
work  of  the  firm  to  be  registered,  and  it  was  consequently  held 
that  where  the  member  of  the  firm  having  charge  of  such  work 
was  registered  the  firm  was  not  precluded  from  recovering  for 
services  rendered."  But  this  does  not  permit  a  partnership  to 
engage  in  the  plumbing  business  where  no  member  of  the  firm 
is  a  registered  plumber,  though  the  firm  employs  a  registered 
plumber  as  a  manager  to  have  general  charge  of  the  business  and 
supervise  the  actual  doing  of  the  plumbing  work,  and  no  recovery 
can  be  had  for  services  rendered  by  such  a  firm."    The  Laws  of 


So  if  the  work  done  is  not  plumb- 
ing work  but  such  as  carpenters, 
painters,  etc.,  do,  the  plaintiff  is  not 
precluded  from  recovering  therefor 
though  he  is  also  conducting  a  plumb- 
ing business  without  being  licensed. 
Black  V.  Popper,  (Sup.  App.  T.  1897) 
20  Misc.  707  mem.,  45  N.  Y.  S.  927. 

And  where  an  unlicensed  plumber 
is  engaged  to  do  both  plumbing  work 
and  other  work  not  of  this  character, 
and  the  contract  is  divisible,  he  may 
recover  for  the  other  work  though  he 
could  not  recover  for  the  plumbing 
work.  Johnston  v.  Dahlgren,  (Sup. 
1898)  31  App.  Div.  204,  52  N.  Y.  S. 
655,  on  second  appeal  48  App.  Div. 
537,  «2  N.  Y.  S.  1115,  which  is  af- 
firmed 166  N.  Y.  354,  59  N.  E.  987. 

But  it  would  be  otherwise  if  the 
contract  for  the  several  kinds  of 
work  was  entire.  Gottestnan  v. 
Barer,  (Sup.  App.  T.  1915)  89  Misc. 
440,  152  N.  Y.  S.  128. 

See  infra,  section  656  et  seq.,  as 
regards  the  effect  of  partial  illegality 
of  contracts  generally. 

72.  Schnaier  v.  Navarre  Hotel,  etc., 
Co.,  (1905)  182  N.  Y.  83,  74  N.  E. 
561,  reversing  82  App.  Div.  25,  81 
N.  Y.  S.  633. 

78.  Bronold  v.  Engler,  (1909)  194 
N.  Y.  323,  87  N.  E.  427,  affirming  121 
App.  Div.  123,  105  N.  Y.  S.  508.    In 


this  case  the  court  said :     "  It  is  not 
the  manager  but  the  plaintiffs  who 
are  the  responsible  heads  of  the  busi- 
ness; not  he,  but  they,  are  liable  for 
defective   work  or  improper   plumb- 
ing.   They,  not  he,  have  the  continu- 
ous power  to  determine  what  jour- 
neymen plumbers  shall  be  employed 
to  do  the  work  and  how  it  shall  be 
done,  and  he  himself  blight  be  at  any 
time  discharged.   His  connection  with 
the  work  depends  on  the  continuing 
pleasure  of  the  plaintiffs.    We  do  not 
cay    that    any    one    not    a    master 
plumber,   making   a   contract   which 
provides  to  some  extent  for  plumbing 
vrork,   would  fall  within  the  inhibi- 
tion of  the  statute.    A  builder  might 
contract  to  erect  and  complete  a  house 
or     other     structure     including     the 
plumbing  work  for  a  gross  sum,  and 
for  that  purpose  he  would  have  the 
right   to   employ   a   licensed   master 
plumber   to  do  the  plumbing   work. 
He  would   in   such  case  in  no  fair 
sense  be  conducting  the  •  trade,  busi- 
ness or  calling '  of  a  master  plumber. 
It  would  be  the  mere  incident  of  a 
larger  work.     In  this  case,  however, 
the  trade  of  a  master  plumber  is  the 
very    business    or    trade    which    the 
plaintiffs  hold  themselves  out  as  pur- 
suing, and  therefore  falls  within  the 
inhibition  of  the  statute." 
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1915,  ch.  467  (see  Gen.  City  Law,  §  45a;  20  McKinney's  Cons. 
Laws,  p.  39),  expressly  requires  that  a  corporation  engaging  in 
the  plumbing  business  shall  have  a  certain  number  of  its  stock- 
holders and  officers  registered  plumbers.  Prior  to  this  act,  a 
corporation  could  not  as  a  general  rule  lawfully  engage  in  such 
business,  and  therefore  could  not  recover  for  services  rendered 
where  it  unlawfully  did  engage  therein."  The  building  code  of  the 
city  of  New  Tork,  however,  which  was  considered  as  having  the 
full  sanction  of  law  as  regards  the  licensing  of  master  plumbers, 
provided  for  the  conducting  of  the  plumbing  business  by  a  cor- 
poration if  certain  of  its  officers  were  registered  as  plumbers,  and 
this  it  was  held  permitted  a  corporation  doing  a  plumbing  busi- 
ness in  New  York  city  to  recover  for  services  rendered,  provided 
it  complied  with  the  requirements  of  the  building  code  of  the 
city."  It  has  been  suggested  by  the  Court  of  Appeals  that  a 
general  contractor,  though  not  a  licensed  plumber,  may  take  a 
contract  for  general  construction  of  a  building  or  the  like,  though 
a  part  of  the  work  to  be  done  is  plumbing,  provided  he  lets  such 
work  to  be  done  by  a  licensed  plumber,  as  in  such  a  case  he  would 
in  no  fair  sense  be  conducting  "  the  trade,  business  or  calling  " 
of  a  master  plumber,^'  and  it  has  been  so  held  in  the  Appellate 


74.  Schnaier  v.  Grigsby,  (Sup. 
1909)  132  App.  Div.  854,  117  N.  Y. 
S.  455,  affirmed  on  opinion  below  per 
Scott,  J.,  19»  N.  Y.  577,  93  N.  E. 
1125,  also  affirming  61  Misc.  325,  113 
N.  Y.  S.  548,  which  reversed  59  Misc. 
596,  112  N.  Y.  S.  605.  See  also 
Bronold  v.  Engler,  (Sup.  1907)  121 
App.  Div.  123,  124,  125,  105  N.  Y.  S. 
508. 

In  the  Schnaier  case,  supra  (132 
App.  Div.  i856),  Scott,  J.,  said:  "A 
corporation  is  not  specified  by  name 
in  the  statute,  but  within  the  mean- 
ing of  registration  acts  the  word 
'  person '  includes  a  corporation. 
(People  V.  Woodbury  Dermatological 
Institute,  192  N.  Y.  454.)  It  ap- 
pears, therefore,  that  under  the  stat- 
ute a  corporation-  cannot  lawfully 
engage  in  or  carry  on  the  trade,  busi- 
ness or  calling  of  employing  or  master 
plumber  in  the  city  of  New  Yorlt, 
because  it  cannot  be  registered,  since 


registration  involves  the  holding  of 
a  certificate  of  competency,  which 
could  not  well  be  given  to  a  corpora- 
tion. Being  forbidden  to  engage  in 
the  business,  a  corporation  cannot 
recover  for  woric  done  in  violation  of 
the  statute." 

75.  William  Messer  Co.  v.  Both- 
stein,  (Sup.  1908)  129  App.  Div.  215, 
113  N.  Y.  S.  772,  affirmed  19«  N.  Y. 
532,  92  N.  E.  1107,  on  th«  ground 
that  the  defence  of  illegality  was  not 
raised  in  the  trial  court. 

In  the  later  case  of  Schnaier  v. 
Grigsby,  (Sup.  1909)  132  App.  Div. 
854,  117  N.  Y.  S.  455,  referred  to  in 
the  preceding  note,  the  effect  of  the 
building  code  of  the  city  was  not 
considered,  because  its  provisions 
were  neither  pleaded  nor  proven,  and 
being  an  ordinance  merely  judicial 
notice  of  it  could  not  be  taken. 

76.  Bronold  v.  Engler.  (1909)  194 
N.  Y.  323,  325,  87  N.  E.  427. 
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Division."  This  does  not,  however,  permit  unlicensed  persons  to 
engage  in  the  business,  though  they  sublet  the  work  to  licensed 
plumbers.^* 

§  420. Practice  of  Medicine  and  Dentistiy. —  The  early 

statutes  (1  B.  L.  219,  2  Bev.  Stat.  222)  regulating  the  practice  of 
medicine  prohibited  the  practice  thereof  by  any  one  not  licensed 
as  required  by  the  statute,  and  in  addition  to  imposing  a  penalty 
for  violating  the  statute  for  a  fee  or  reward,  expressly  provided 
that  a  person  practicing  medicine  in  violation  of  the  statute  should 
be  disqualified  from  or  incapable  of  collecting  any  debt  incurred 
by  or  arising  from  such  practice,  and  of  course  no  recovery  for 
services  rendered  by  an  unlicensed  physician  could  be  had."  In  1844 
the  statutes  requiring  persons  practicing  medicine  to  be  licensed 
were  repealed,  and  until  the  later  statutes  again  imposed  restric- 
tions, unlicensed  physicians  were  permitted  to  practice  and  to 
recover  for  their  services.*'  Restrictions  on  the  right  to  practice 
medicine  have  been  reimposed  by  later  statutes  (see  Pub.  Health 
Law,  §§  161, 174 ;  44  McKinney 's  Cons.  Laws,  pp.  102, 114) .  These 
laws  make  it  a  misdemeanor  to  practice  medicine  without  the 
required  license,  but  do  not  contain  the  express  proArision  against 
a  recovery  for  services  rendered  by  an  unlicensed  physician.  The 
same  effect,  however,  is  given  to  them  as  was  given  to  the  early 
statutes,  and  an  unlicensed  physician  is  denied  the  right  to  recover 
for  services  rendered;*^  and  this  has  been  held  true  where  a 


77.  Putnam  v.  Siravo,  (Sap.  1910) 
140  App.  DiT.  194,  124  N.  Y.  S.  1105. 

78.  Wexler  v.  Rust,  (Sup.  1911) 
144  App.  Div.  296,  128  N.  Y.  S.  977. 

78.  Timmerman  t.  Morrison,  (Sup. 
1817)  14  Johns.  369;  Smith  v.  Tracy, 
(Super.  Ct.  1829)  2  Super.  Ct.  465. 
See  Finch  v.  Gridley,  (Sup.  1841)  25 
Wend.  469. 

In  People  v.  Judges  of  C.  P.,  ( Sup. 
1830)  4  Wend.  200,  it  was  held  that 
while  «ui  imliceneed  physician  could 
not  recover,  a  licensed  physician 
could  recover  for  services  rendered  by 
his  apprentice  student. 

80.  White  v.  Carroll,  (1870)  42 
K.  Y.  161;  Bronson  v.  HoSFman, 
(Sup.  1876)  7  Hun  674.  See  also 
Bailey  v.  Mogg,  (Sup.  1847)  4  Denio 
60. 

81.  Accetta  v.  Zupa,   (Sup.  1900) 


54  App.  Div.  33,  66  N.  Y.  S.  303,  8 
N.  Y.  Annot.  Cas.  190;  Ottaway  v. 
Lowden,  (Sup.  1900)  65  App.  Div. 
410,  66  N.  Y.  S.  952,  8  N.  Y.  Annot. 
Cas.  301,  reversed  on  other  grounds 
172  N.  Y.  129,  64  N.  E.  812,  11  N.  Y. 
Annot.  Cas.  412;  Fox  v.  Dixon,  (Sup. 
O.  T.  1890)  58  Hun  605  mem.,  34 
State  Rep.  710,  12  N.  Y.  S.  267; 
Haberlin  v.  Ei^lehardt,  (S«tp.  App. 
T.  1916)  94  Misc.  154,  157  N.  Y.  8. 
839;  Engel  v.  Gerstenfeld,  (Sup. 
App.  T.  1917)  102  Misc.  97,  168  N. 
Y.  S.  434,  reversed  on  other  grounds 
184  App.  Div.  963,  171  N.  Y.  8.  1084 
mem. 

In  Haberlin  v.  Englehardt,  (Sup. 
App.  T.  1916)  94  Misc.  164,  157 
N.  y.  8.  839,  the  action  was  one  to 
recover  for  medical  services  ren- 
dered by  the  pUuntiff,  a  physician 
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physician  had  been  licensed  to  practice  medicine  in  the  state  by 
the  Regents  of  the  State  University,  but  had  failed  to  file  in  the 
county,  as  required  by  the  statute,  his  license  to  practice.**  The 
same  effect  is  given  to  a  statute  (see  Gen.  Health  Law,  §  203;  44 
McKinney's  Cons.  Laws,  p.  130)  prohibiting  under  a  penalty 
persons  from  practicing  dentistry  without  being  duly  licensed,  and 
an  unlicensed  dentist  is  denied  the  right  to  recover  for  his  serv- 
ices." Where  a  person  practicing  medicine  in  violation  of  the 
statute,  in  addition  to  his  services,  furnished  his  patient  with 
medicines,  he  was  precluded  from  a  recovery  not  only  for  his 
services  but  also  for  the  medicines."*  As  said  by  Savage,  G.  J.: 
"  Where  the  same  person  officiates  as  physician  and  apothecary, 
he  ...  is  incapable  of  suing  for  services  rendered  or  medicines 
furnished  as  a  physician.  ...  If  unlicensed  pretenders  to  skill 
in  diseases  can  recover,  as  in  this  case,  the  statute  may  become 
a  dead  letter ;  the  country  will  be  filled  with  mere  quacks,  peddling 
their  nostrums,  and  deceiving  and  destroying  the  ignorant  and 
credulous,  the  very  mischief  which  the  statute  is  intended  to  pre- 


duly  commiBsioned  as  a  first  lieuten- 
ant in  the  Medical  Reserve  Corps  of 
the  United  States  Army,  appointed 
by  the  President  of  the  United  States 
pursuant  to  an  act  of  Congress  desig- 
nated as  the  Act  of  April  23,  1908, 
ch.  loO.  It  was  admitted  that  the 
plaintiff  waa  nev«r  registered  to  prac- 
tice medicine  in  this  state  nor  au- 
thorized 80  to  practice  under  the 
Public  Health  Law  of  this  state.  It 
was  held  that  as  plaintiff's  duties  as 
a  medical  officer  do  not  begin,  unless 
promoted  to  the  Medical  Corps,  until 
called  into  active  duty,  be  was  not 
serving  the  United  States  Army,  and 
therefore  was  not  within  the  saving 
clause  of  the  Public  Health  Law, 
S  173  (44  McKinney's  Cone.  Laws, 
p.  113),  which  provides  that  the 
statute  shall  not  be  construed  to 
affect  commissioned  medical  officers 
serving  in  the  United  States  Army, 
etc,  and  that  a  judgment  in  his  favor 
should  be  reversed  and  the  complaiit 
dismissed. 

In  Kngel  v.  Oerstwifeld,  (Sup.  App. 
T.  1917)  184  App.  Div.  963, 171  N.  Y. 
S.  1084  mem.,  reversing  102  Misc.  97, 


108  N.  Y.  S.  434,  it  is  held  that  a 
person  engaged  in  removing  the 
growth  of  hair  from  the  face  by  the 
use  of  an  electric  needle  is  not  prac- 
ticing medicine,  and  therefore  the 
fact  that  she  has  no  license  to  prac- 
tice medicine  does  not  affect  her  right 
to  recover  for  services  rendered. 

89.  Accetta  v.  Zupa,  (Sup.  1900) 
54  App.  Div.  33,  66  N.  Y.  8.  303,  8 
N.  Y.  Annot.  Cas.  190. 

83.  O'Beirne  v.  Carey,  (Sup.  App. 
T.  1914)   150  N.  Y.  S.  666. 

If  an  office  employee  or  servant  of 
a  licensed  dentist,  without  the  sanc- 
tion or  knowledge  of  his  employer 
and  in  his  al>sence,  unlawfully  prac- 
tices dentistry  on  callers,  this  does 
not  render  the  dentist  liable  to  such 
persons  for  money  paid  to  such  em- 
ployee. Yankowitz  v.  Arkin,  (Sup. 
App.  T.  1917)  163  N.  Y.  S.  266,  re- 
versing 157  N.  Y.  S.  996. 

84.  Alcott  V.  Barber,  (Sup.  1828) 
1  Wend.  526;  Smith  v.  Traeey,  (Su- 
per. Ct.  1829)  2  Super.  Ct.  465.  See 
also  Timmerman  v.  Morrison,  (Svp. 
1817)   14  Johns.  360. 
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vent."  *  And  this  was  held  true  though  the  medicines  furnished 
were  patent  or  proprietary  medicines.**  "  The  patent,"  says  Oak- 
ley, J.,  in  this  connection,  "  confers  no  additional  right  on  him,  but 
precludes  others  from  selling  or  using  them.  The  state  law,  by  the 
construction  given  to  it  by  the  Supreme  Court,  prohibits  him 
from  '  peddling  his  nostrums  '  in  the  character  of  a  physician, 
and  inducing  people  to  buy  and  use  them,  in  consequence  of  their 
reliance  on  his  pretended  skill.  Such  practices  the  law  of  the  state 
has  declared  to  be  dangerous  to  the  public  health,  and  if  the 
patent  in  question  had  authorized  him,  in  express  terms,  to  vend 
his  medicines  in  the  manner  in  which  he  has  done  it  in  this  case, 
I  should  have  no  hesitation  in  holding  that  the  patent  would  be 
inoperative  against  the  provisions  of  the  law.""  A  corporation 
engaged  in  giving  a  course  of  physical  exercises  to  build  up  the 
general'  health  of  persons  is  not,  it  has  been  held,  engaged  in  the 
practice  of  medicine,  so  as  to  preclude  a  recovery  by  it  for  serv- 
ices rendered.** 

§  421. Subsequent  Acquisition   of  License;   Remedying 

Defective  Eegistration  of  Physician.— i  If  a  person  conducts  a 
trade  or  business  without  being  licensed  as  required  by  statute, 
the  fact  that  he  subsequently  acquires  such  a  license  wUl  not  vali- 
date his  prior  transactions  and  permit  him  to  recover  for  services 
rendered  or  goods  sold  while  he  was  conducting  his  trade  or  busi- 
ness in  violation  of  law,**  and  a  promise,  made  after  the  license 
was  granted,  to  pay  for  the  services  theretofore  rendered  has  been 
held  not  to  be  enforceable.*"  Under  section  148  of  the  Public 
Health  Law  of  1893,  ch.  661,  however  (see  Pub.  Health  Law, 
§  169;  44  McKinney's  Cons.  Laws,  p.  107),  which  provides  in 
effect  that  where  a  person  engaging  in  the  practice  of  medicine 
has  failed  through  some  error,  misunderstanding  or  unintentional 
omission  duly  to  register,  although  eligible  to  do  so,  he  may  receive 
from  the  regents  a  certificate  of  the  facts  which  may  be  registered 

85.  Laverty  v.  Burr,   (Sup.   1828)  89.  Gottesman     v.     Barer,      (Sup. 

1  Wcjid.  529.  App.  T.  1915)    80  Misc.  440,  162  N. 

88.  Smith    v.    Tracy,    (Super.    Ct.  Y.  S.  128;  Stake  v.  Roth,  (Sup.  App. 

1829)    2  Super.    Ct.    465.      See  also  T.   1915)   91   Miec.  45,  154  N.  Y.  S. 

Thompson  v.  Staats,   (Sup.  1836)   15  213,  affirmed  171  App.  Div.  014  mem.. 

Wend.  395.  1«5  N.  Y.  S.  1149. 

87.  Smith   v.    Tracy,    (Super.    Ct.  90.  Stake  v.  Roth,   (Sup.  App.  T. 
1«29)  2  Super.  Ct.  465,  468.  1915)  91  Misc.  45,  154  N.  Y.  S.  213, 

88.  Samuel  v.  Hams,   (Sup.  191ft)  affirmed  171  App.  Div.  014  mem.,  155 
187  App.  DiT.  783,  176  N.  T.  S.  378.  N.  Y.  S.  1140. 


Digitized  by  VjOOQIC 


S  422]  ILLEGALITY  667 

and  which  "  shall  make  valid  the  previous  imperfect  registration  " 
when  the  required  certificate  of  facts  is  obtained  and  duly  reg- 
istered, this  is  held  to  have  a  retroactive  effect  and  to  give  life  to 
the  imperfect  registration  from  the  date  of  its  filing,  freeing  him 
from  any  liability  from  prosecution  for  the  unlawful  practice  of 
medicine,  and  enabling  him,  as  well,  to  recover  for  services  there- 
tofore rendered.'^  As  regards  the  effect  to  be  given  to  the  phrase 
"  shall  make  valid  the  previous  imperfect  r^istration,"  Parker, 
C.  J.,  said:  "  This  phrase,  as  it  seems  to  ns,  when  considered 
in  connection  with  the  general  scheme  of  the  statute,  and  the 
fact  that  all  of  the  applicant's  proofs  most  go  to  show  that  he 
was  entitled  to  be  registered  at  the  time  of  his  imperfect  registra- 
tion, means  that  which  was  once  imperfect  and  invalid  shall  become 
perfect  and  valid  as  of  the  beginning."** 

§  422. Proof  of   License. — In   criminal   prosecutions  or 

actions  to  recover  penalties  for  transacting  a  particular  business 
or  calling  without  the  license  required  by  statute,  the  burden  or 
onus  is  cast  on  the  defendant  to  show  that  he  was  licensed ;  **  but 
where  a  defendant  seeks  to  escape  liability  for  goods  purchased 
or  services  rendered  on  the  ground  that  the  plaintiff  was  transact- 
ing the  bnsiness  or  calling  in  which  the  goods  were  sold  or  serv- 
ices rendered  by  him  without  a  license,  according  to  the  view 
taken  in  the  earlier  cases,  the  prima  facie  presumption  is  that 
the  plaintiff  was  duly  licensed,  and  the  defendant  is  required  to 
show,  at  least  prima  facie,  that  the  plaintiff  was  in  fact  not 
licensed,  though  this  calls  for  the  proof  of  a  negative.**  As  said 
by  Cowen,  J.:  "  Where  the  question  does  not  arise  directly  on 
indictment  or  action  for  violating  a  statute  which  requires  a 
license,  but  comes  in  collaterally  as  here,  the  books  are  very  strong 

91.  OtUway  v.  Lowden,  (1902)  172  1840)  24  Wend.  16;  Smith  t,  Joyce, 
N.  Y.  129,  64  N.  E.  812,  11  N.  Y.  (Sup.  G.  T.  1851)  12  Barb.  21. 
Annot.  Cas.  412,  reversing  65  App.  In  Kane  t.  Johnston,  (Super.  Ct. 
Div.  410,  66  N.  Y.  8.  952,  8  N.  Y.  1862)  22  Super.  Ct  154,  it  is  held 
Annot.  Caa.  301.  See  also  New  York  that  no  damages  can  be  recovered  for 
V.  Bigelow,  (Com.  PI.  G.  T.  1895)  13  injury  to  the  illegal  business  of  sell- 
Mine.  42,  68  State  Bep.  163,  34  N.  Y.  ing  liquor  without  a  license,  and  that 
S.  92.  where  a  lessee  sues  for  an  injury  to 

98.  Ottaway  v.  Lowden,  (1902)  172  W"  leasehold  estate  caused  by  the  de- 

N.  Y.  129,  136,64N.E.812,  UN.  Y.  f^'"''''*^  .,.      .  *.     ^"'1*^'"«     *?"*""» 

Annot.  Cas   412  through   the   defendants   negligence, 

'        *  and  claims  as  damages  injury  to  the 

98.  Smith   V.    Joyce,    (Sup.    G.    T.  ijq„„j  business  carried  on  by  him  on 

1851 )   12  Barb.  21.  ^^^  premises,  he  must  show  that  he 

94.  Macphereon  y.  Cheadell,   ( Sup.  was  licensed  to  conduct  such  business. 

42 
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that  you  cannot  question  the  fact  of  there  being  a  license  until 
you  show  by  negative  proof  that  there  was  none.'""  Thus  where 
a  person  sought  to  defend  an  action  for  services  by  one  who 
attended  him  as  a  physician,  on  the  ground  that  the  plaintiff  had 
not  been  duly  licensed,  it  was  held  that  the  plaintiff  was  not  called 
on  in  the  first  instance  to  prove  that  he  was  licensed  until  the 
defendant  had  shown  by  negative  proof  that  he  was  not  licensed.** 
In  an  early  case,  where  the  defendant  made  default,  the  plaintiff 
was  held  entitled  to  recover  for  the  sale  of  intoxicating  liquors, 
though  he  gave  no  evidence  of  a  license  authorizing  him  to  sell 
liquors.*^  And  it  has  been  said  that  the  same  would  be  true  where 
the  defense  to  an  action  by  an  auctioneer  for  his  services  is  that 
he  was  not  licensed  to  transact  such  business.**  In  the  later  cases, 
however,  the  view  is  taken  that  as  the  transacting  of  the  business 
or  trade  in  question  is  made  unlawful,  the  fact  that  the  person 
was  duly  licensed  is  a  condition  precedent  to  his  right  to  recover 
for  goods  sold  or  services  rendered,  and  he  must  therefore  allege 
in  his  complaint  the  fact  that  he  was  so  licensed.**  And  if  this 
is  80  it  would  seem  to  follow  that  he  must  prove  such  fact.  Thus, 
where  a  master  plumber  sued  for  services  rendered,  and  the  defense 
was  raised  that  he  was  not  licensed  and  registered  so  as  to  entitle 
him  to  engage  in  such  trade,*  it  has  been  held  in  a  number  of  the 
recent  cases  that  to  entitle  him  to  recover  it  is  his  duty  to  pro- 
duce evidence  that  he  had  complied  with  the  statute.*  It  has  also 
been  held  that  to  entitle  a  physician  or  dentist  to  recover  for  serv- 
ices rendered  he  must  show  that  he  was  duly  licensed  to  practice 
his  profession.'    And  this  has  been  held  true  though  the  judgment 


95.  Macpherson  v.  Cheadeli,  (Sup. 
1840)  24  Wend.  IS,  25. 

96.  Macpherson  v.  Cheadeli,  (Sup. 
1840)  24  Wend.  15;  Thompson  v. 
Sayre,  (Sup.  1845)  1  Denio  175.  See 
also  Accetta  v.  Zupa,  (Sup.  1900)  54 
App.  Div.  33,  6«  N.  Y.  S.  303,  8  N.  Y. 
Annot  Cas.  190. 

97.  Smith  v.  Joyce,  (Sup.  G.  T. 
1851 )  12  Barb.  21. 

98.  See  Miller  v.  Burke,  (Com.  PI. 
1875)  6  Daly  171,  181,  per  Larre- 
more,  J. 

99.  See  supra,  section  417. 
1.  See  supra,  section  419. 

a.  Schnaier     v.     Grigsby,      (Gup. 


1909)  132  App.  Div.  854,  117  N.  Y. 
S.  455,  affirmed  on  opinion  below,  per 
Scott,  J.,  199  N.  Y.  577,  93  N.  E. 
112.'>;  Lanzer  v.  Unterberg,  (City  Ct. 
G.  T.  1894)  9  Misc.  210,  60  State 
Rep.  839,  29  K.  Y.  S.  683;  Oottes- 
man  v.  Barer,  (Sup.  App.  T.  1915) 
89  Misc.  440,  152  N.  Y.  S.  128;  Per- 
litch  V.  Simon,  (Sup.  App.  T.  1914) 
150  N.  V.  S.  695.  See  also  Bloom  r. 
Saberski,  (Com.  PI.  O.  T.  1894) 
8  Misc.  311,  59  State  Rep.  277,  28 
X.  Y.  S.  731. 

8.  O'Beirne  v.   Carey,    (Sup.   App. 
T.  1914)    150  N.  Y.  S.  666;  Preiser 
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was  by  default.*  Where  the  statute  requires  the  licenses  of 
phj'sicians  to  be  recorded  in  a  special  book  kept  for  such  purpose, 
proof  that  no  license  authorizing  the  plaintiff  to  practice  was  to 
be  found  in  such  book  has  been  considered  prima  facie  proof  at 
least  that  he  had  not  been  licensed.* 

§  423.  Statute  Belatin^f  to  Heal  Estate  Agents. — ^The  Laws  of 
1901,  ch.  128,  subsequently  repealed  by  Laws  1906,  ch.  516,  made 
it  a  misdemeanor  for  a  real  estate  agent  in  a  city  of  the  first  or 
second  class  to  offer  real  property  for  sale  without  the  written 
consent  of  the  owner;  and  the  decisions  in  the  lower  courts  as 
to  the  constitutionality  of  this  statute  were  conflicting.  Assum- 
ing that  the  statute  was  constitutional,  it  would  seem  that  a  con- 
tract to  pay  a  commission  to  such  an  agent  for  procuring  a  pur- 
chaser would  be  illegal  unless  his  authority  to  offer  the  property 
for  sale  was  in  writing,  and  no  recovery  could  be  had  for  com- 
missions.* On  the  other  hand,  the  view  was  taken  in  the  Second 
Department,  that  though  the  courts  will  not  aid  in  the  enforce- 
ment of  a  contract  for  the  doing  of  a  particular  thing  prohibited  by 
statute,  yet  when  a  contract  not  unlawful  in  itself  has  been 
executed,  and  the  parties  have  enjoyed  the  benefits  of  the  con- 
tract, the  mere  fact  that  one  of  the  parties  has  violated  a  penal 
law  in  the  approach  to  the  contract  will  not  prevent  a  court 
from  enforcing  payment,  and  that,  therefore,  where  a  purchaser 
is  procured  and  a  sale  to  such  purchaser  is  made  by  the  owner, 
the  agent  may  recover  his  commissions.''  It  was  later  settled  by 
the  Court  of  Appeals  that  the  statute  was  unconstitutional,  and 

T.Solomon,  (Sup.  App.  T.  1918)   170  "The   provisioii   of   the   Penal    Code 

N.  Y.  S.  307.  *  does  not  attempt  to  make  it  unlawful 

4.  (VBelme  t.  Carey,  (Sup.  App.  T.  to  enter  into  a  contract  of  brokerage; 
1914 )  150  N.  Y.  8.  066.  it  does  not  attempt  to  make  such  a 

5.  Accetta  v.  Zupa,  (Sup.  1000)  contract  unlawful.  It  simply  pro- 
Si  App.  Div.  33,  66  N.  Y.  S.  303,  8  Tides  that  if  any  person  shall  offer 
N.  Y.  Annot.  Cas.  190.  to  sell   real  estate*  in   cities   of   the 

6. 'Whiteley  v.  Terry,   (Sup.  1903)  first  and  second  class  without  having 

83  App.   Div.   197,  82  N.   Y.  S.   89,  written  authority  to  do  so,  this  act 

affirming  39  Misc.  03,  78  K.  Y.  S.  911.  shall  constitute   a  misdemeanor,  but 

7.  Cody  V.  Dempsey,    (Sup.   1903)  this    cannot    justify    outlawing    the 

89  App.   Div.  335,   13  K.  Y.  Annot.  man  who  has  acted  in  the  premises 

Cas.  322,  83  N.  Y.  S.  899;  Hayncs  v.  and  who  has,  under  generally  recog- 

Abramson,    (Sup.   App.   T.   1006)    97  nized  principles  of  law,  earned  a  com- 

N.  Y.  S.  371.  mission  for  his  services  in  bringing 

In  the  Cody  case,  supra   (86  App.  the  parties  together  in  a  contract  for 

Div.     340),     Woodward,    J.,     said:  the  sale  or  exchange  of  premises." 
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therefore  in  no  way  afifected  the  agent's  ri^t  to  recover  his 
commissions.* 

§  424.  Conducting  Business  under  Fictitious  Name. — ^The 
Penal  Law,  §  440  (39  McEinney's  Cons.  Laws,  p.  159),  which  was 
derived  from  section  363b  of  the  Penal  Code  as  amended  by  Laws 
1900,  ch.  216,  §  1,  makes  it  a  misdemeanor  for  any  person  or  per- 
sons to  carry  on  or  transact  business  under  any  assmmed  name 
or  under  any  designation,  name,  or  style,  corporate  or  otherwise, 
other  than  the  real  name  or  names  of  the  individual  or  individuals 
conducting  or  transacting  such  business,  unless  he  or  they  file  a 
certificate  as  specified.  Section  924  (39  McKinney's  Cons.  Laws, 
p.  329),  which  is  derived  from  section  363  of  the  Penal  Code, 
makes  it  a  misdemeanor,  to  use  a  fictitious  copartnership  name. 
The  question  has  arisen  in  a  number  of  cases  as  to  the  effect  of 
these  provisions  on  contracts  entered  into  by  a  person  or  persons 
conducting  business  in  violation  of  the  statute.  That  the  statute 
does  not  have  the  effect  of  invalidating  executed  contracts,  entered 
into  by  a  person  conducting  business  in  violation  of  the  statute 
seems  to  be  established.  As  said  by  Gray,  J.,  in  this  connection: 
"  If  we  might  assume  that  the  violation  by  F.  of  the  statute  dis- 
abled him  from  enforcing  the  performance  of  any  executory  eon- 
tract,  that  was  not  this  case.  This  was  an  executed  agreement, 
and  it  is  inconceivable  that  in  such  a  case  the  statute  should  have 
any  operation.  It  is  a  highly  penal  one  and  deserves  a  strict 
construction.  ...  It  was  a  measure  intended  to  be  in  the  interests 
of  the  commercial  community  and  had  its  foundation  in  public 
policy.  It  simply  made  it  a  misdemeanor  to  do  what  was  therein 
specified,  and  that  is  all.  To  extend  its  operation  as  far  as  the 
plaintiffs  would  have  it  would  be  to  give  a  construction  to  it  which 
would  permit  of  its  injurious  operation  upon  persons  whose  deal- 
ings with  the  guilty  party  have  been  in  good  faith.  Such  a  con- 
struction would  be  foreign  to  the  purpose  of  the  enactment,  con- 
trary to  public  policy,  and  without  support  in  legal  principles."* 
Thus  if,  in  case  of  a  sale  on  credit  to  the  person  transacting  the 

8.  Frank  L.  Fidier  Oo.  v.  Woods,  Y.  S.  38.    See  supra,  section  401,  as 

(1907)    187  N.  Y.  90,  79  N.  E.  836,  to  the  effect  of  an  unconstitutional 

19  N.  Y.  Annot.  Cas.  384,  reversing  law   to   render   a   contract   violative 

110  App.  Div.  890  mem.,  96  N.  Y.  S.  thereof  illegal. 

1125.     See   also  Grossman  v.   Cami-  9.  ^innott      v.      Qerman-American 

nez,  (Sup.  1903)  79  App.  Div.  15,  79  Bank,  (1900)  164  N.  T.  886,  3M,  68 

N.  Y.  8.  900;  Beilin  v.  Wein,  (Sup.  N.  E.  288w 
App.  T.  1906)   51  Misc.  596,  101  N. 
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bosiness,  the  contract  has  been  execated  by  a  delivery,  it  has  been 
held  that  it  is  not  affected  by  the  statute,  and  the  seller  is  not 
entitled,  as  against  a  subsequent  purchaser  in  good  faith,  to 
recoTcr  the  property  sold,  though  the  purchase  price  has  not  been 
paid.**  It  is  also  held  that  if  a  credit  is  extended  by  the  person 
conducting  the  business  in  violation  of  the  statute,  as  for  goods 
sold  or  the  like,  payment  may  be  enforced."  He  may  also  recover 
as  ass^ee  of  a  chose  in  action  though  the  assignment  was  to  him 
in  the  partnership  name,"  and  on  a  policy  insuring  the  property 
used  in  the  business  against  loss  by  fire.'*  The  view  has  also  been 
taken  that  though  a  sale  by  a  person  conducting  his  business  under 
a  fictitious  partnership  name  is  wholly  executory,  he  may  neverthe- 
less maintain  an  action  for  the  failure  of  the  purchaser  to  carry 
out  the  contract."  But  as  the  transaction  of  business  by  an  indi- 
vidual under  a  fictitious  firm  name  is  an  illegal  act,  unless  brought 
within  some  exception  to  the  general  prohibition,  a  contract  for 
the  sale  of  the  right  to  use  such  a  name  in  violation  of  the  statute 
is  illegal  and  no  recovery  can  be  had  for  the  agreed  compensation.*^ 


10.  Sinnott  v.  German-American 
Bank,  (1900)  164  N.  Y.  386,  5»  N.  E. 
286,  aflSrming  33  App.  Div.  641  mem., 
64  N.  Y.  a  1110. 

11.  Gay  V.  Seibold,  (1884)  fl7  N.  Y. 
472;  Kennedy  v.  Badd,  (Sup.  1896) 
5  App.  Div.  140,  39  N.  Y.  S.  81 ;  Tay- 
lor V.  Bell,  etc.,  Soap  Co.,  (Sup. 
1897-)  18  App.  Div.  175,  45  N.  Y.  S. 
939;  Vandegrift  v.  Berton,  (Sup. 
1903)  S9  App.  Div.  648,  82  N.  Y.  S. 
193;  Donlon  v.  English,  (Sup.  G.  T. 
1895)  89  Hun  67,  2  N.  Y.  Annot.  Cas. 
299,  «9  State  Rep.  260,  35  N.  Y.  S. 
82;  Doyle  v.  Shuttle  worth,  (Sup.  Sp. 
T.  1903)  41  Misc.  42,  83  N.  Y.  8. 
609;  Barron  v.  Yost,  (Com.  PL  1891) 
16  Daly  441;  35  State  Rep.  380,  12 
N.  Y.  8.  455.  See  also  Castle  v.  Gra- 
ham, (Sup.  1903)  87  App.  Div.  97,  84 
N.  Y.  8.  120,  affirmed  1«0  N.  Y.  553 
mem.,  73  N.  E.  1120.  But  see  O'Toole 
T.  Garvin,  (Sup.  G.  T.  1874)  1  Hun 
92,  3  Thomp.  b  C.  118;  Sworda  v. 
Owen,  (Super.  Ct.  6.  T.  1872)  34 
Super.  Ct.  277,  43  How.  Pr.  176; 
Lane  v.  Arnold,  (Com.  PI.  1882)  11 
Daly  293,  13  Abb.  N.  Cas.  73,  re- 
versed on  other  grounds  99  N.  Y.  648. 

ISw  Black  V.  New  York  L.  Ins.  Co., 


(Sup.  App.  T.  1911)  70  Misc.  632, 
127  N.  Y.  S.  409. 

13.  Loeb  y.  Firemen's  Ins.  Co., 
(Sup.  1903)  7«  App.  Div.  113,  ID 
N.  Y.  S.  510,  12  N.  Y.  Annot.  Cas 
343,  affirming  38  Misc.  107,  77  N. 
Y.  S.  106. 

14k  MoAxdle  V.  Thames  Iron 
Works,  (Sup.  1904)  96  App.  Div. 
138,  89  N.  Y.  S.  485.  In  this  case 
Houghton,  J.,  said:  "In  some  ot 
the  reported  cases  there  can  be  found 
expressions  of  doubt  as  to  the  appli- 
cation of  the  rule  in  respect  to  ex- 
ecutory contracts,  or  arguments  by 
way  of  illustration  that  the  case 
under  consideration  involves  an  ex- 
ecuted rather  than  an  executory  con- 
tract; but  none  of  the  later  cases  go 
to  the  extent  of  holding  that  it  does 
not  apply  to  an  executory  contract. 
Upon  reason  and  authority  we  think 
the  plaintiff  can  maintain  his  action 
notwithetanding  his  use  of  a  ficti- 
tious firm  name  in  entering  into  the 
contract." 

15.  Jenner  v.  Shope,  (1912)  206 
N.  Y.  66,  98- N.  E.  325,  affirming  140 
App.  Div.  911,  126  N.  Y.  S.  1151, 
which  reversed  in  dissenting  opinion 
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And  a  person  conducting  business  under  a  fictitious  name  in  viola- 
tion of  the  statute  has  been  denied  the  right  to  recover  damages 
for  a  libel  injurious  to  the  business." 

§  425.  Ultra  Vires  Acts  of  OorporationB. — A  contract  to  which 
a  corporation  is  a  party  is  properly  said  to  be  ultra  vires  when  it 
is  not  within  its  corporate  power;"  and  that  such  a  contract,  so 
long  as  it  is  executory,  cannot  be  enforced  either  by  "  or  against  *• 
the  corporation,  is  the  accepted  doctrine  of  our  courts.  But  it 
is  quite  another  question  whether  such  a  contract  is  so  tainted 
with  corruption  that  the  party  dealing  with  the  corporation,  or 
even  the  corporation  itself,  will  be  denied  all  relief  where  the  con- 
tract has  been  executed  in  part.  It  has  been  said  that  if  corpora- 
tions **  are  permitted  to  usurp  powers  not  granted,  it  is  done  at 
the  expense  of  the  public.  Sound  public  policy,  therefore,  demands 
that  they  should  be  kept  strictly  within  their  chartered  limits, 
and  every  contract  made  by  them  which  exceeds  those  limits,  like 
all  other  contracts  in  contravention  of  public  policy,  is  illegal 
and  void."*'  Still,  while  such  contracts  may  in  a  certain  sense 
be  said  to  be  made  in  violation  of  law  (see  Gen.  Corp.  Law,  §  10; 
22  McKinney's  Cons.  Laws,  p.  49),  it  is  the  well  recognized  modem 
rule  in  our  state  that  they  do  not  come  within  the  general  rule 
which  denies  all  aid  to  either  party  to  a  contract  made  in  viola- 
tion of  law."    "  Public  policy,"  says  Landon,  J.,  "in  cases  of 


of  Bijur,  J.,  67  Misc.  159,  161,  121 
N.  Y.  S.  699. 

16.  Williams  t.  New  Yorlc  Herald 
Co.,  (Sup.  1914)  165  App.  Div.  529, 
160  N.  Y.  S.  838. 

17.  Leslie  v.  LoriUard.  (1888)  110 
N.  Y.  519,  -18  State  Rep.  520,  18  N. 
E.  363;  Jemison  t.  Citizens'  Sav. 
Bank,  (1890)  122  N.  Y.  136,  33  State 
Rep.  335,  26  N.  E.  264. 

18.  Nassau  Bank  t.  Jones,  (1884) 
96  N.  Y.  116,  affirming  49  Super.  Ct. 
498;  Netr  York  Firemen  Ins.  Co.  v. 
Ely,  (Sup.  1824)  2  Cow.  678. 

19.  Talmadge  v.  Pell,  (1852)  7  N. 
Y.  328;  Tracy  v.  Talmage,  (1856)  14 
N.  Y.  162,  modifying  18  Barb.  456,  9 
How.  Pr.  530, 12  N.  Y.  Leg.  Obs.  302; 
Jemison  v.  Citizens'  Sav.  Bank, 
(1890)  122  N.  Y.  136,  33  State  Rep. 
336,  25  N.  E.  264. 

80.  Hatch  T.   Western  Union  Tel. 


Co..  (Super.  Ct.  1881)  9  Abb.  N.  Cas. 
430,  433,  per  Spies,  J. 

21.  Tracy  v.  Talmage,  (1866)  14 
N.  Y.  162;  De  Oroff  v.  American 
Linen  Thread  Co.,  (1860)  21  N.  Y. 
124;  Whitney  Arms  Co.  v.  Barlow, 
(1875)  63  N.  Y.  62;  Rider  L.  Raft 
Ca  V.  Roach,  (1884)  97  N.  Y.  378; 
Diamond  Match  Co.  v.  Roeber, 
(1887)  106  N.  Y.  473,  11  State  Rep. 
47,  13  N.  E.  419;  Commercial  Bank 
V.  Pfeiffer,  108  N.  Y.  242,  13  Stat« 
Rep.  506,  15  N.  E.  311;  Leslie  t. 
Lorillard,  (1888)  110  N.  Y.  519,  18 
State  Rep.  620,  18  N.  E.  363;  Lin- 
kauf  V.  Lombard,  (1893)  137  N.  Y. 
417,  51  Stete  Rep.  63,  33  N.  E.  472; 
Seymour  v.  Spring  Forest  Cemetery 
Ass'n,  (1896)  144  N.  Y.  333,  63  State 
Rep.  672,  39  N.  E.  366;  Wa8hingt4» 
L.  Ins.  Co.  V.  Clason,  (1900)  162 
N.  Y.  306,  66  N.  E.  756,  affirming  16 


Digitized  by  VjOOQIC 


{  4261 


ILLEGALITY 


66S 


ultra  vires,  in  the  absence  of  positive  restriction  or  inherent  vice, 
does  not  tempt  to  dishonesty  or  reward  it,  but  looks  at  the  situa- 
tion in  all  its  phases  and  exacts  the  justice  which  the  final  8itufr< 
tion  requires,  viewed  in  the  light  of  all  the  causes  leading  to  it 
and  the  consequences  to  follow  from  it."  "  In  a  still  more  recent 
ease  Martin,  J.,  says:  "  It  is  now  well  settled  that  a  corporation 
cannot  avail  itself  of  the  defense  of  ultra  vires  when  the  contract 
has  been,  in  good  faith,  fully  performed  by  the*  other  party,  and 
the  corporation  has  had  the  benefit  of  the  performance  and  of 
the  contract.  As  has  been  said,  corporations,  like  natural  persons, 
have  power  and  capacity  to  do  wrong.  They  may,  in  their  con- 
tracts and  dealings,  break  over  the  restraints  imposed  upon  them 
by  their  charters;  and  when  they  do  so  their  exemption  from 
liability  cannot  be  claimed  on  the  mere  ground  that  th^r  have  no 
attributes  nor  facilities  which  render  it  possible  for  them  thus  to 
act.  While  they  have  no  right  to  violate  their  charters,  yet  they 
have  capacity  to  do  so,  and  are  bound  by  their  acts  where  a 
repudiation  of  them  would  result  in  manifest  wrong  to  innocent 
parties,  and  especially  where  the  offender  alleges  its  own  wrong 


App.  DiT.  434,  4Sl  K.  Y.  S.  27;  Bath 
Gaslight  Go.  v.  Claffy,  (1806)  151 
N.  Y.  24.  45  N.  B.  390;  Vought  v. 
Eastern  Bldg.,  etc.,  Ass'n,  ri902) 
172  K.  Y.  506,  05  N.  E.  496,  revers- 
ing 61  App.  Div.  614,  70  N.  Y.  8. 
1150;  Wormser  v.  Metropolitan  St. 
R.  Co.,  (1906)  184  N.  Y.  83,  76  N. 
E.  1036,  affirming  98  App.  Div.  29, 
90  N.  Y.  S.  714;  Holm  v.  Glaus 
Lipsius  Brewing  Co.,  (Sup.  1897)  21 
App.  Div.  204,  47  N.  Y.  8.  518; 
U«her  V.  New  York  Cent.,  etc.,  R. 
Co.,  (Sup.  1902)  76  App.  Div.  422, 
78  N.  Y.  S.  508,  aflSrmed  179  N.  Y. 
544,  71  K.  E.  1141;  Mason  v.  Stand- 
ard Distilling,  etc.,  Co.,  (Sup.  1903) 
85  App.  Div.  520,  13  N.  Y.  Annot. 
Gas.  264,  83  N.  Y.  S.  343;  Bowers  v. 
Ocean  Ace.,  etc.,  (Torp.,  (Sup.  1906) 
110  App.  Div.  691,  97  N.  Y.  S.  485, 
affirmed  167  N.  Y.  561,  80  N.  E. 
1105;  Davidson  v.  'Cannabis  Mfg. 
Co.,  (Sup.  1906)  113  App.  Div.  664, 
90  N.  Y.  S.  1018;  Treadfvell  v. 
United  Verde  Copper  Co.,  (Sup. 
1909)  134  App.  Div.  394,  119  K.  Y. 
8.  112;  Oonld  V.  Oneonta,  (Sup.  Q. 
T.  1876)  3  Hun  401,  6  Thomp.  &  G. 


43,  affirmed  71  N.  Y.  298;  Arnot  v. 
Erie  R.  Co.,  (Sap.  O.  T.  1875)  5  Hun 
608,  affirmed  67  N.  Y.  315;  Tona- 
wanda  Valley,  etc.,  R.  Co.  v.  New 
York,  etc.,  R.  Co.,  (Sup.  G.  T.  1886) 
42  Hun  496,  4  6Ute  Rep.  744; 
Watts-Campbell  Co.  v.  Yuengling, 
(Sup.  G.  T.  1889)  51  Hun  302,  21 
State  Rep.  186,  3  N.  Y.  S.  «69,  af- 
flrnted  125  N.  Y.  1,  34  State  Rep. 
255,  25  N.  E.  1060;  Cunningham  v. 
Maaftna  Springs,  etc.,  R.  Co.,  (Sup. 
G.  T.  1802)  63  Hun  439,  44  State 
Rep.  723.  18  N.  Y.  8.  600,  affirmed 
138  N.  Y.  614,  39  N.  E.  1082;  Gause 
V.  Commonwealth  Trust  Co.,  (Sup. 
Sp.  T.  1904)  44  Misc.  46,  89  N.  Y. 
6.  723,  reversed  on  other  grounda 
100  App.  Div.  427,  91  N.  Y.  S.  847} 
Hyde  v.  Equitable  L.  Assur.  Soc., 
(Sup.  Sp.  T.  1908)  61  Misc.  518,  116 
N.  Y.  S.  219;  Schurr  v.  New  York, 
etc.,  Suburban  Invest.  Co.,  (Com.  Pl. 
G.  T.  1892)  45  State  Rep.  645,  18 
N.  Y.  S.  454. 

28.  Washington  L.  Ins.  Co.  v.  Cla- 
son,  (1900)  162  N.  Y.  305,  300,  56 
N.  E.  755. 
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to  avoid  a  just  responsibility.  It  may  be  that  while  a  contract 
remains  unexecuted  upon  both  sides  a  corporation  is  not  estopped 
to  say  in  its  defense  that  it  had  not  the  power  to  make  the  con- 
tract sought  to  be  enforced,  yet  when  it  becomes  executed  by  the 
other  party,  it  is  estopped  from' asserting  its  own  wrong  and  can- 
not be  excused  from  payment  upon  the  plea  that  the  contract  was 
beyond  its  power."**  Thus  in  an  early  case,  where  a  contract 
for  the  sale  of  securities  to  a  banking  corporation  was  valid  except 
for  the  fact  that  it  stipulated  for  payment  to  be  made  by  the 
issuance  of  its  notes  payable  on  time,  in  violation  of  restraining 
acts  relating  to  such  corporations,  it  was  held  that  if  the  contract 
had  been  executed  on  the  part  of  the  seller  by  a  delivery  of  the 
securities,  he  could  recover  the  reasonable  value  of  the  securities 
delivered  though  he  could  not  recover  on  the  notes  given.**  So 
where  a  contract  by  a  town  for  a  sale  of  railroad  stock  to  which 
it  had  subscribed  was  unenforceable  because  it  was  not  a  sale  for 
cash,  and  was  repudiated  by  the  town,  the  buyer  was  permitted  to 
recover  the  payments  he  had  made  thereon.**  But  under  the  Labor 
Law,  §  3  (30  McKinney's  Cons.  Laws,  p.  16),  which  in  effect  pro- 
hibits a  municipal  corporation  from  contracting  for  a  greater 
length  of  service  by  any  of  its  employees  than  eight  hours,  it  was 
held  that  a  contract  by  a  city  to  pay  for  services  rendered  over 
the  eight  hours  was  beyond  its  power  and  imposed  no  liability  on 
it  though  the  services  were  rendered.** 

§  426.  Statute  Prohibiting  Purchase  by  Corporation  of  Its 
Stock. — ^Where  a  statute  (see  Penal  Law,  §  664;  39  McKinney's 
Cons.  Laws,  p.  239)  makes  it  a  misdemeanor  for  any  officer  of  a 
corporation  to  apply  any  of  its  funds,  except  surplus  profits,  to 
the  purchase  of  shares  of  its  own  stock,  this  prohibits  a  corpora- 
tion from  purchasing  its  stock  only  out  of  other  than  its  surplus 
profits,  and  a  contract  to  purchase  out  of  its  surplus  is  valid.** 
But  a  contract  by  a  corporation  to  purchase  its  own  shares  with 
its  funds  other  than  surplus  profits  is  certainly  unenforceable  if 

23.  Vought  T.  Eastern  Bld^.,  etc.,  M.  Burns  v.  New  York,  (Bup. 
Abb'u,  (1902)  172  N.  Y.  608,  517,  ft5  1907)  121  App.  Div.  180,  105  N.  Y. 
N.  E.  49«.  S.  606. 

24.  Tracy  v.  Talmage,  (1856)  14  27.  Richards  v.  Ernst  Wiener  Co., 
N.  Y.  162,  modifying  18  Barb.  456,  (1912)  207  N.  Y.  59,  100  N.  E.  592, 
9  How.  Pr.  530,  12  N.  Y.  Leg.  Obs.  affirming  145  Ak>.  Div.  353,  12»  N. 
302.                                •  Y.  S.   951 ;  Van  Slochem  v.  Villard, 

25.  Gould  V.  Oneonta,  (1877)  71  (1913)  207  N.  Y.  587,  591,  101  N. 
N.   Y.   298,   affirming   3  Hun  401,   6  E.  467. 

Thomp.  &  C.  43. 
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not  in  the  strict  sense  illegal,^  and  it  is  immaterial  that  the  con- 
tract is  by  way  of  an  option  given  a  stockholder  to  require  the 
corporation  to  repurchase  his  stock  incorporated  in  an  original 
subscription  to  the  stock  of  the  corporation.**  But  it  seems  that 
a  corporation  may  accept  a  conditional  subscription  to  its  stock, 
under  which  no  title  is  to  pass  to  the  subscriber  until  the  subscrip- 
tion is  paid,  with  the  privilege  to  the  subscriber  to  reclaim  ths 
amount  paid  in  case  he  desires  to  withdraw  from  the  transaction.'** 
A  contract  by  a  corporation  in  general  terms  to  purchase  its  shares 
will  be  construed,  unless  the  contrary  intent  is  apparent,  as  one 
to  purchase  with  its  surplus  funds  only,^  and  where  an  action 
is  brought  against  the  corporation  on  such  a  contract,  the  burden 
is  on  it  to  show  in  defense  a  want  of  surplus  profits  with  which 
to  make  the  purchase." 

§  427.  Statute  Bdating  to  Fordgn  Oorporatioiu.— The  Gen- 
eral Corporation  Law,  §  15  (22  McKinney's  Cons.  Laws,  p.  96) 
provides  that  "  no  foreign  stock  corporation  other  than  a  moneyed 
corporation,  shall  do  business  in  this  state  without  having  first 

his  sIuiTeg  figure  as  a  par.t  of  the 
share  capital  actually  issued,  cer- 
tainly all  the  evils  which  the  statute 
means  to  forbid  will  arise  from  allow- 
ing him  thereafter  secretly  to  deplete 
the  treasury  off  the  company,  as 
would  arise  if  he  had  reserved  no 
right  to  do  so.  Creditors  have  no 
means  of  knowing  what  part  of  the 
shareholders  have  reserved  this  right, 
and  how  many  may  dip  into  the  cor- 
porate treasury,  or,  as  in  this  case, 
come  in  to  sihare  with  them  in  in- 
solvency. From  the  reason  of  the 
thing,  therefore,  the  fact  should 
malce  no  difference." 

30.  Hyman  v.  New  York  Urban 
Real  Estate  Co.,  (Sup.  App.  T.  1913) 
7»  Misc.  438,  140  N.  Y.  S.  138,  2» 
X.  Y.  Crim.  139.  See  also  Richards 
V.  Ernst  Wiener  Co.,  (1912)  207  N. 
Y.  59,  lOO  N.  E.  692. 

31.  Richards  v.  Ernst  Wiener  Co., 
(1912)  207  N.  Y.  69,  100  N.  E.  692, 
affirming  146  App.  Div.  363,  129  N. 
Y.  S.  951. 

Zi.  Richards  v.  Ernst  Wiener  Co., 
(1912)  207  N.  Y.  59,  100  N.  E.  592, 
affirming  145  App.  Div.  353,  129  N. 
Y.  S.  961. 


S8.  Eaule  v.  Consumers'  Park 
Brewing  Co.,  (Sup.  1912)  160  App. 
Div.  582,  136  N.  Y.  S.  900;  In  re 
Tichenor-Grand  Co.,  (D.  C.  S.  D.  N. 
Y.  1913)  203  Fed.  720;  In  re  Fech- 
heimer  Fishel  Co.,  (2d  Cir.  1914)  212 
Fed.  367,  129  C.  C.  A.  33. 

28.  In  re  Tichenor-Grand  Co.,  (D. 
C.  S.  D.  N.  Y;  1913)  203  Fed.  720, 
721,  wherein  Hand,  D.  J.,  said: 
"  Now,  section  664  of  the  Penal  Law 
(Consol.  Laws  1909,  ch.  40)  forbids 
the  purchase  of  stock,  except  out  of 
surplus,  and  so  aims  at  just  this  evil. 
It  is  quite  clear  that  this  would  have 
made  illegal  H.'s  right  of  resale,  had 
it  not  been  incorporated  into  the 
original  purchase,  and  I  do  not  un- 
derstand that  he  claims  the  contrary. 
What  he  does  say  is  that,  since  he 
reserved  the  option  when  he  bought 
the  stock,  the  statute  does  not  apply. 
If  one  considers  the  evil  at  which 
the  statute  was  directed,  I  think  it 
spears  plainly  enough  that  this 
makes  a  difference  only  in  case  the 
stock  is  not  treated  as  issued  to  the 
buyer  until  the  time  for  the  election 
has  passed.  If  he  is  entered  upon 
the  bo<^  as   a  stockholder,  and  if 
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procured  from  the  secretary  of  state  a  certificate  that  it  has  com- 
plied with  all  the  requirements  of  law  to  authorize  it  to  do  basi- 
ness  in  this  state.  ...  No  foreign  stock  corporation  doing  bnsi- 
ness  in  this  state  shall  maintain  any  action  in  this  state  ni>on 
any  contract  made  by  it  in  this  state,  unless  prior  to  the  making 
of  such  contract  it  shall  have  procured  such  certificate."  While 
a  compliance  with  this  provision  is  a  condition  precedent  to  the 
right  of  the  foreign  corporation  to  sue  on  a  contract  made 
in  this  state,"  and  though  it  has  been  said  by  Vann,  J.,  that  a 
failure  to  comply  with  the  statute  renders  the  contract  unlawful,** 
it  is  now  settled  by  a  later  decision  in  the  Court  of  Appeals  that 
the  only  effect  of  such  failure  is  that  stated  in  the  statute,  viz., 
that  no  action  can  be  maintained  on  the  contract  by  the  corpora- 
tion, and  it  does  not  invalidate  the  contract.**    For  this  reason  it 


SS.  Wood  V.  Ball,  (1907)  190  N.  Y. 
217,  83  N.  E.  21,  affirming  114  App. 
Div.  743,  100  N.  Y.  S.  119;  Welsbach 
Co.  V.  Norwich  Gas,  etc.,  Co.,  (Sup. 
1904)  96  App.  Div.  52,  89  N.  Y.  S. 
284,  affirmed  180  N.  Y.  533  mem.,  72 
N.  E.  1152;  Bradford  Co.  t.  Dunn, 
(Sup.  1919)  188  App.  Div.  454,  176 
N.  Y.  S.  834 ;  Meyers  v.  Spangenberg. 
etc.,  Co.,  (Sup.  App.  T.  1909)  65 
Misc.  475,  120  N.  Y.  S.  174.  See  also 
Bean  v.  Flint,  (1912)  204  N.  Y.  153, 
169,  97  N.  E.  490. 

84.  Wood  V.  Ball,  (1907)  190  N.  Y. 
217,  83  N.  E.  21. 

85.  Hahar  v.  Harrington  Park 
Villa  Sites,  (1912)  204  N.  Y.  231, 
97  N.  E.  587,  reversing  146  App.  Div. 
766,  131  N.  Y.  S.  514,  which  reversed 
as  to  this  71  Misc.  430,  128  N.  Y.  6. 
620.  See  also  J.  R.  Alsing  Co.  T. 
New  England  Quartz,  etc.,  Co.,  (Sup. 
1901 )  .66  App.  Div.  473,  73  N.  Y.  S. 
347,  affirmed  174  N.  Y.  636  mem.,  66 
N.  E.  IHO. 

In  the  Mahar  case,  supra,  Bartlett, 
J.,  said  (204  N.  Y.  234):  "The 
theory  upon  which  the  complaint  has 
been  upheld  by  the  Appellate  Divi- 
sion is  that  the  contract  therein 
mentioned  was  void  because  made  by 
a  foreign  stock  corporation  other 
than  a  moneyed  corporation  doing 
business  in  the  state  of  New  York  in 
violation  of  the  provision  of  section 


15  of  the  General  Corporation  Law 
(Laws  of  1909,  ch.  28);  and  hence 
that  there  was  a  failure  of  consider- 
ation for  the  payment  of  the  five  hun- 
dred dollars  by  the  plaintiff,  and  an 
action  lies  to  recover  back  the  money. 
It  is  assumed  in  the  prevailing  opin- 
ion that  this  court  held  in  the  case  of 
Wood  ft  Selick  v.  Ball  (190  N.  Y. 
217)  that  noncompliance  with  the  re- 
quirements of  that  section  has  the 
effect  of  rendering  any  contracts 
made  by  such  a  corporation  in  this 
state  absolutely  void.  Such  is  not  my 
understanding  of  the  purport  of  that 
decision.  The  only  proposition  de- 
cided in  that  case  was  '  that  compli- 
ance with  section  IS  of  the  G«ieral 
Corporation  Law  should  be  alleged 
and  proved  by  a  foreign  corporation 
such  as  the  plaintiff,  in  order  to  es- 
tablish a  cause  of  action  in  the  courts 
of  this  state'  (p.  226).  It  is  true 
that  Judge  Vann  in  the  course  of  the 
opinion  said  that  no  such  corporation 
could  lawfully  make  contracts  in  this 
state  without  obtaining  the  required 
certificate  in  advance,  and  that  he 
also  spoke  of  contracts  made  by  a 
corporation  which  had  not  obtained 
the  certificate  as  '  unlawful,'  and  said 
that  in  the  absence  of  the  certificate 
a  foreign  stock  corporation  could  not 
carry  on  business  here  '  except  in  vio- 
lation of  law.'    None  of  t^ese  expres- 
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is  held  that  the  other  party  to  an  executory  contract  for  the  sale 
of  land  by  a  foreign  corporation  which  failed  to  comply  with  the 
statute  cannot  maintain  an  action  to  recover  back  a  part  payment 
thereon,^  and  it  is  also  held  that  where  the  corporation  is  itself 
sued  on  the  contract  it  may  set  up  a  counterclaim  growing  out  of 
the  transaction  on  which  it  is  sued.'^  The  statute  making  it  a  mis- 
demeanor for  a  person  to  act  as  agent  for  a  certain  class  of  foreign 
corporations  unless  the  corporation  has  complied  with  the  require- 
ments necessary  to  entitle  it  to  do  business  in  this  state  (see  Penal 
Law,  §  663;  39  McEinney's  Cons.  Laws,  p.  238)  renders  contracts 
for  the  employment  of  agents  in  contravention  of  the  statute 
illegaL" 

Contracts  Detrimental  to  Public  Service  OeneraUy 

§  428.  In  General. —  It  is  universally  recognized  that  contracts 
which  tend  to  pervert  the  legislative  or  executive  powers  of  the 
government  are  contrary  to  public  policy.'*  "  Every  citizen," 
says  MuUett,  J.,  "  owes  to  his  government  and  all  of  its  officers, 
while  executing  their  official  duties,  truth  and  fidelity.  All  the 
actions  of  the  government  and  its  officers  are  based  upon  certain 
facts,  assumed  or  proved,  and  falsehood  and  deception  in  refer- 


siong,  however,  necessarily  imports 
that  a  contract  thus  made  is  abso- 
lutely void.  The  only  penalty  which 
the  General  Corporation  Law  itself 
prescribes  for  a  disregard  of  the  pro- 
visions of  this  section  is  a  disability 
to  sue  upon  such  a  contract  in  the 
courts  of  New  York.  'No  foreign 
stock  corporation  doing  business  in 
this  state  shall  maintain  any  action 
in  this  state  upon  any  contract  made 
by  it  in  this  state,  unless  prior  to 
the  making  of  such  contract  it  shall 
have  procured  such  certificate.'  ( Cons. 
Laws,  ch.  23,  {  15. )  This  prohibition 
would  be  effective  to  prevent  the  ap- 
pellant from  suing  the  respondent 
upon  the  contract  alleged  in  the  com- 
plaint; but  in  my  opinion  it  is  not 
operative  to  wholly  invalidate  the 
contract.  I  think  that  the  penalty 
imiKMed  upion  a  foreign  stock  corpora- 
tion for  doing  business  in  New  York 
without  the  certificate  of  authority 
required  by  section  15  of  the  General 
Corporation  Law  is  limited  to  that 


thus  prescribed  in  the  section  itself. 
No  doubt  the  legislature  could  have 
gone  fur1<her  and  declared  all  con- 
tracts to  be  void  which  were  made 
bgr  a  foreign  stock  corporation  doing 
business  in  this  state  without  having 
obtained  the  certificate;  but  it  has 
not  done  so." 

86.  Mahar  v.  Harrington  Park 
Villa  Sites,  (Sup.  1912)  204  N.  Y. 
231,  97  N.  £.  587,  reversing  146  App. 
Div.  756,  181  N.  Y.  S.  514,  which 
modified  71  Misc.  430,  12S  N.  Y.  S. 
620. 

87.  J.  R.  Alsing  Co.  v.  New  Eng- 
land Quartz,  etc.,  Co.,  (Sup.  1901)  66 
App.  Div.  473,  73  N.  Y.  S.  347,  af- 
firmed 174  N.  Y.  536  mem.,  66  N.  E. 
1110. 

38.  Lowey  v.  Granite  State  Provi- 
dent Ass'n,  (Com.  PI.  G.  T.  1804)  8 
Misc.  310,  59  etate  Rep.  246,  28  N. 
Y.  S.  560. 

89.  Gray  v.  Hook,  (1851)  4  N,  Y. 
440. 
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ence  to  these  facts  are  moral  wrongs,  injurious  to  the  whole  state 
whose  government  it  is,  and  therefore  against  public  policy.  The 
strength,  durability  and  prosperity  of  our  political  institutions 
depend  entirely  on  the  intelligence,  integrity  and  faithful  sup- 
port of  the  people.  No  citizen  can,  therefore,  legally  stipulate  to 
embarrass  the  operations  of  government  by  diminishing  its  means 
to  execute  its  powers. ' '  ^'  The  courts  therefore  do  not  hesitate  to 
denounce  as  illegal  contracts  the  object  or  direct  tendency  of  which 
is  to  induce  public  officers  to  violate  their  official  duties."  Thus 
an  agreement  between  police  officers  under  which  one  of  them, 
if  dismissed  for  a  neglect  of  his  duties,  is  to  receive  a  certain 
amount  from  a  common  fund  contributed  by  them,  is  illegal  and 
unenforceable  as  violative  of  public  policy.**  A  deputy  tax  com- 
missioner holds  a  quasi-judicial  office,  and  it  is  against  public 
policy  to  enforce  a  contract  to  pay  him  a  commission  as  a  broker 
for  procuring  a  purchaser  of  lands  where  the  contract  is  the  result 
of  activities  on  his  part  ex  colore  officii.  Thus  in  a  recent  case 
it  appeared  that  the  plaintiff,  a  deputy  tax  commissioner  in  the 
borough  of  Brooklyn,  had  reported  that  certain  property  within 
his  district  should  be  assessed  at  a  certain  value,  and,  pending 
objections  by  the  property  owner  against  the  assessment,  inter- 
viewed possible  purchasers  of  the  property,  and  after  such  inter- 
views suggested  a  reduction  in  the  assessment,  which  was  made. 
Immediately  thereafter  he  made  a  contract  with  the  landowner 
for  compensation  for  procuring  a  purchaser  of  the  land  at  a  price 
agreed  on,  and  did  procure  such  a  purchaser,  but  the  landowner 
refused  to  complete  the  sale.  It  was  held  that  public  policy  for- 
bade the  enforcement  of  the  contract  for  the  plaintiff's  employ- 
ment.**    Commissioners  of  highways  of  a  town  or  the  like,   in 

40.  Gray  v.  Hook,  (1851)  4  N.  Y.  v.  Holridge,  (Sup.  1807)  2  Johw. 
449,  456.  193;  Wheeler  v.  Bailey,  (Sup.  1816) 

41.  Devlin  v.  Brady,  (1867)  36  13  Johns.  366;  Webber  v.  Blunt, 
N.  Y.  631,  2  Trans.  App.  271;  Mc-  (Sup.  1838)  19  Wend.  188;  Webb 
Cormiclc  v.  McCarton,  (Sup.  1904)  v.  Albertsoo,  (Sup.  G.  T.  1848) 
96  App.  Div.  426,  88  N.  Y.  S.  722,  4  Barb.  51 ;  Ball  v.  Pratt,  (Sup.  G. 
affirming  91  App.  Div.  613,  86  N.  Y.  T.  1862)  36  Barb.  402;  Perkins  t. 
S.  1140  mem.;  Coffey  v.  Burke,  (Sup.  Proud,  (Sup.  G.  T.  1862)  62  Barb. 
1909)  132  App.  Div.  128,  116  N.  Y.  420;  Weaver  v.  Whitney,  (Chan.  Ct 
S.  514,  motion  to  dismiss  appeal  de-  1823)  Hopk.  11,  21. 

nied  106  N.  Y.  563,  90  N.  E.   1157;  4».  MeCormick  v.  McCarton,   (Sup. 

Moorehead     v.     Realty     Associates,  1904)  95  App.  Div.  426,  88  N.  Y.  8. 

(Sup.  1915)    166  App.  Div.  782,  152  722,  afflrmlnf;  91   App.  Div.   613,   86 

N.   Y.   S.   342,   affirmed  220  N.   Y.  N.  Y.  S.  1140  mem. 

640  m»n.,  116  N.  E.  1044;  Goodale  43.  Moorhead  v.  Realty  Associates, 
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determining  whether  or  not  to  order  the  laying  out  of  a  high- 
way, should  determine  the  question  whether  the  public  good 
requires  this  to  be  done,  uninfluenced  by  offers  by  interested  indi- 
viduals to  bear  the  expense  which  may  be  cast  on  the  town,  and 
it  has  consequently  been  held  that  an  agreement  by  such  indi- 
viduals to  relieve  the  town  from  any  expense  that  may  be  cast  on 
it  m  the  matter  is  against  public  policy  and  unenforceable."  The 
legislature  may  expressly  authorize  county  officers  or  the  like,  in 
determining  whether  they  will  undertake  certain  public  improve- 
ments, to  take  into  consideration  donations  by  individuals,  and 
under  such  circumstances  agreements  to  make  donations  are  not 
against  public  policy.*'  The  taking  by  an  officer  of  a  municipal 
or  quasi-municipal  corporation  of  an  assignment  of  a  claim  against 
the  municipality  is  not  prohibited  by  public  policy  where  such 
oflScer  is  not  intrusted  with  any  duty  in  passing  on  the  validity 
or  extent  of  the  claim." 

§  429.  Obligations  Exacted  Colore  Officii. — .Under  the  common 
as  well  as  an  express  provision  in  an  early  statute  of  our  state 
(see  2  Rev.  Stat.  p.  286,  §  59),  all  bonds,  obligations,  etc.,  taken 
by  an  officer  by  color  of  his  office  are  invalid,"  and  while  our 
statute  does  not  apply  to  federal  officers,  the  common  law  rule 
does,  and  invalidates  securities  taken  by  them  colore  officii.**  The 
object  of  this  rule  is  to  guard  against  official  oppression  on  the 


(Sap.  1915)  166  App.  Div.  782,  152 
N.  Y.  S.  342,  affirmed  220  N.  Y.  640 
mem.,  116  N.  E.  1044. 

44.  Webb  v.  Albertoon,  (Sup.  G.  T. 
1848)   4  Barb.  51. 

45.  Marsh  v.  Chamberlain,  (Sup. 
6.  T.  1870)  2  Lans.  287. 

46.  People  t.  Saratoga  County, 
(Sup.  1901)  66  App.  Diy.  117,  72  N. 
Y.  S.  782,  reversing  34  Misc.  740,  70 
K.  T.  8.  1048,  and  modified  on  other 
grounds  170  N.  Y.  93,  62  N.  E.  1069. 

47.  Winter  v.  Kinney,  (1848)  1 
N.  Y.  363,  4  How.  Pr.  442;  Richard- 
son V.  Crandall,  (1872)  48  N.  Y.  348, 
affirming  4T  Barb.  335,  which  re- 
versed 30  How.  Pr.  134;  Cook  v. 
Preudenthal,  (1860)  80  N.  Y.  202, 
14  Hun  542;  Love  v.  Palmer,  (Sup. 
1810)  7  Johns.  159,  160;  Webber  v. 
Blunt,  (Sup.  1838)  19  Wend  188; 
People  V.  Meighan,  (Sup.  1841)  1 
Hill  298. 


The  fact  that  the  statute  was  a 
mere  announcement  of  the  common 
law  rule  is  evidently  the  reason  for 
its  sulwequent  repeal,  without  the 
enactment  of  any  equivalent  pro- 
vision. 

48.  Richardson  v.  Crandall,  (1872) 
48  N.  Y.  348,  affirming  47  Barb.  335, 
which  reversed  30  How.  Pr.  134. 
"We  are  reminded,"  says  Earl,  C. 
(48  N.  Y.  362),  "on  the  part  of  the 
appellant,  that  there  is  no  law  of  the 
United  States  prohibiting  the  taking 
of  this  pledge,  and  that  our  statute, 
as  to  securities  taken  colore  officii 
(2  R.  S.  386,  §  60),  is  not  applicable 
to  officers  of  the  United  States.  This 
is  undoubtedly  true,  but  the  statute 
of  our  state  mostly,  if  not  to  its  full 
extent,  embodies  principles  of  the 
common  law,  and  it  is  important  in 
this  case  only  as  indicating  what  the 
public  policy  is." 
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one  side  and  a  lax  performance  of  duty  to  the  injury  of  individuals 
on  the  other.**  The  phrase  "  color  of  office  "  as  so  used  refers  to 
an  act  unlawfully  done,  the  legal  right  to  take  the  security  bein^ 
a  mere  color  or  pretense.'"  While  it  has  been  said  that  the  idea 
of  corruption  or  evil  intent  is  involved  in  the  exaction  of  sectiri- 
ties  colore  officii,"  it  is  not  necessary,  in  order  to  condemn  a 
security  as  so  taken,  to  show  that  it  was  taken  with  an  evil  or 
corrupt  motive  on  the  part  of  the  officer.  An  officer  will  not  be 
permitted  to  exact  a  security  before  he  vrill  perform  a  plain  duty 
or  where  it  tends  to  a  lax  performance  of  duty,  though  there  is 
no  actual  corrupt  motive."  It  has  been  settled  from  an  early  date 
that  where  a  person  is  in  custody,  and  the  officer,  instead  of  tak- 
ing the  obligation  for  his  release  specifically  prescribed  by  statute, 
takes  one  at  his  own  volition,  more  or  less  onerous  to  the  prisoner, 
he  asserts,  by  virtue  of  his  office,  an  illegal  claim  of  right  or 
authority  to  take  it,  and  hence  the  security  is  invalid.**  The 
statute  does  not  invalidate  securities  taken  by  an  officer  which 
are  valid  at  common  law  and  not  prohibited  by  any  statutory 
provision.**  This  rule,  therefore,  does  not  render  illegal  or  invalid 
all  contracts  with  a  public  officer,  in  no  way  the  result  of  oppres- 
sion, merely  because  no  express  statutory  sanction  is  found  there- 
for." Thus  a  covenant  entered  into  by  a  third  person  on  receiv- 
ing property  levied  on  by  a  sheriff,  to  deliver  it  up  or  pay  the 


«.  Winter  v.  Kinney,  (1848)  1  N. 
Y.  365,  4  How.  Pr.  442. 

<0.  Cornell  v.  Dakin,  (1868)  38  N. 
Y.  253,  256,  7  Trans.  App.  82;  Grif- 
litha  V.  Hardenbergh,  (1869)  41  N.  Y. 
464;  Burrall  v.  Acker,-  (Ct.  Err. 
1840)  23  Wend.  606;  Murtagh  v. 
Conner,  (Sup.  0.  T.  1878)  15  Hun 
488,  491. 

In  Burrall  v.  Acker,  (Ct.  Err.  1840) 
23  Wend.  606,  608,  Chancellor  Wal- 
worth says :  "  The  words  '  color  of 
office'  necessarily  imply  an  illegal 
claim  of  right  or  authority  to  take 
the  security,  or  to  do  the  act  in 
question,  by  virtue  of  his  office,  which 
claim  is  a  mere  color  or  pretense  on 
the  part  of  the  officer.  .  .  .  Taking 
a  security  by  a  public  officer  virtute 
officii  implies  that  the  act  is  lawful 
either  by  the  common  law  or  by  the 
authority  of  some  statute.  But  tak- 
ing it  by  color  of  his  office  necessarily 


implies  that  the  act  is  unlawful  and 
unauthorized,  and  that  the  legal  right 
to  take  it  ia  a  mere  oolor  or  pretense." 

M.  Burrall  v.  Acker,  (Ct.  Err. 
1840)  23  Wend.  606,  608. 

5S.  Richardson  v.  Crandall,  (1872) 
48  N.  Y.  348,  affirming  47  Barb.  335, 
which  reversed  30  How.  Pr.  134.  See 
also  Cook  v..  Freudenthal,  (1880)  80 
N.  Y.  202,  affirming  14  Huo  642. 

63.  Winter  v.  Kinney,  (1848)  1 
N.  Y.  365,  4  How.  Pr.  442. 

64.  Burrall  v.  A<!ker,  (Ct.  Err. 
1840)  23  Wend.  606. 

86.  Dole  V.  Bull,  (Sup.  1801)  2 
Johns.  Cas.  239;  Burrall  v.  Acker, 
(Ct.  Err.  1840)  23  Wend.  606; 
Sternberg  v.  Provoost,  (Sup.  Q.  T. 
1851)  13  Barb.  365;  Turner  v.  Had- 
den,  (8up.  6.  T.  1871)  62  Barb.  480; 
Murtagh  v.  Conner,  (Sup.  Q.  T. 
1878)    15  Hun  488. 
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debt,  was  held  valid,  though  there  was  no  express  sanction  in  any 
statute  for  the  taking  of  such  a  security.'^  So  the  taking  of  indem- 
nity by  a  sheriff  against  liability  for  an  act  performed  by  him 
in  good  faith  is  not  illegal  merely  because  there  is  no  statute 
sanctioning  it."  Also,  to  bring  a  transaction  within  the  prohibi- 
tion the  officer  must  be  acting  in  his  official  capacity ;  a  security 
taken  by  an  officer*  as  the  agent  of  a  third  person  is  not  affected.** 
Where  an  officer  wrongfully  exacts  a  security  by  color  of  his  office 
the  parties  are  not  regarded  as  in  pari  delicto  and  the  illegality 
of  the  transaction  does  not  preclude  the  granting  of  relief  to  the 
other  party.  The  prohibition  is  aimed  at  the  officer  and  not  at  the 
person  who  yields  to  his  exactions,  and  where  the  former  receives 
a  pledge  as  security  relief  may  be  granted  the  latter  and  a  recovery 
of  the  property  allowed." 


86.  Cornell  v.  Dokin,  (1868)  38 
X.  Y.  253,  7  Trans.  App.  82;  Bur- 
rall  V.  Acker,  (Ct.  Err.  1840)  23 
Wend.  606. 

In  Burrall  t.  Aclcer,  8upr&,  Chan- 
cellor Walworth  says:  "As  the 
Aeriff  has  no  right  to  dispose  of  the 
property  to  a  third  person,  except  by 
public  auction  and  in  the  form  pre- 
scribed by  law,  any  agreement  with 
such  person  that  the  property  shall 
be  absolutely  his  upon  paying  the 
amount  of  the  execution  would  be 
illegal  and  contrary  to  the  rights  of 
the  defendant  in  the  execution;  and 
an  agreement  which  would  place  the 
property  absolutely  beyond  the  reach 
of  the  sheriff,  before  a  sale  thereof 
at  public  auction,  would  be  equally 
illegal  and  contrary  to  the  duty  of 
the  sheriff  in  reference  to  the  plain- 
tiff'a  rights.  But  there  i»  nothing  in 
the  agreement  declared  on  in  this 
case  which  did,  even  by  implication, 
deprive  the  sheriff  of  the  power  to 
take  the  property  and  sell  it  to 
Mtisfy  the  execution;  or  for  the  pur- 
poM  of  returning  it  to  the  defendant 
in  the  execution  if  the  latter  should 
think  proper  to  pay  the  debt  without 
a  sale.  In  this  respect  the  agree- 
ment, though  under  seal)  is  the  same 
in  its  legal  effect  upon  the  right  of 
the  sheriff  to  reclaim  the  property  as 


a  mere  receipt  in  mmilar  terms  witli> 
out  a  seaL" 

57.  Griffiths  v.  Hardenbergh,  (1869) 
41  N.  Y.  464;  Given  v.  Driggs,  (Sup. 
1803)  1  Caines  450,  460;  Doty  v. 
Wilson,  (Sup.  1817)  14  Johns.  378, 
381. 

ra.  Harp  V.  Osgood,  (Sup.  1842) 
2  HiU  216. 

99.  Richardson  V.  Crandall,  (1872) 
48  N.  Y.  348,  affirming  47  Barb.  335, 
which  reversed  30  How.  Pr.  134.. 
"  Ko  case  has  been  cited,"  says  Earl, 
C,  in  this  case  (48  N.  Y.  363),  "in 
which  it  has  been  held  that  where  an 
officer  receives  securities  or  money 
colore  officii,  the  parties  are  in  pari 
delicto;  and  none,  I  apprehend,  can 
be  found.  On  the  contrary,  there  ar» 
rases  to  be  found  in  the  books  where 
money  extorted  by  public  officers 
colore  officii  has  been  permitted  to  be 
recovered  by  the  parties  paying,  as 
money  had  and  received.  In  Winter 
V.  Kinney  [1  N.  Y.  365],  where  the 
question  was  under  consideration,  it 
was  not  intimated  that  the  defendant 
could  hold  the  money  paid  him,  be- 
cause the  parties  were  in  pari  delicto. 
The  oppressor  and  oppressed  are 
never  upon  a  footing  of  equality. 
Both  the  statute  and  the  common 
law  prohibition  are  aimed  at  the  pub- 
lic officer,  and  are  intended  to  regu- 
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§  430.  Compensatioii  of  Officers  for  Performaace  of  Duty. — 
A  public  ofScer  may  make  a  special  agreement  for  services,  which 
he  is  neither  required  by  law  to  perform  nor  for  which  the  law 
fixes  a  fee.*"  On  the  other  hand,  public  policy  forbids  a  public 
officer  to  exact,  in  consideration  of  the  performance  of  duties 
imposed  on  him  by  law,  compensation  in  addition  to  that  allowed 
by  law,  and  any  executory  contract  to  pay  an  officer  additional 
compensation  is  unenforceable."  This  is  especially  true  under 
the  statute  (see  Code  Civ.  Proc.  §§  3280,  3282),  which  expressly 
forbids  any  officer  to  whom  a  fee  or  other  compensation  is  allowed 
by  law,  for  any  service,  to  charge  or  receive  a  greater  fee  or 
reward  than  is  so  allowed,  and  makes  a  violation  of  the  provision 
a  misdemeanor."  "  When,"  says  Chancellor  Sandford,  in  an  early 
case,  **  the  emoluments  of  public  officers  are  stated  and  determined 
by  law,  and  paid  in  a  manner  prescribed  by  law,  the  rewards  of 
those  officers  for  all  their  services  are  the  rewards  thus  given  by 
their  country.  All  other  compensations  direct  or  indirect  are 
illegal,  not  only  as  corrupt  but  also  as  transgressing  both  the  legal 
amount  and  the  legal  manner  of  compensation.  The  laws  which 
define  and  limit  the  emoluments  of  those  officers  virtually  prohibit 
all  other  compensation  for  their  official  services,  and  any  rewards 
beyond  those  prescribed  are  ill^al."  **    It  is  held  that  an  assignee 


late  his  conduct.  He  is  the  one,  and 
not  the  person  yielding  to  his  exac- 
tion, who  is  at  common  law  liable  to 
be  indicted  for  extortion.  The  law 
points  out  the  offender,  and  in  such 
a  case  the  parties  are  not  in  pari 
delicto." 

60.  Murtangh  t.  Conner,  (Sup. 
1878)  15  Hun  488;  Maguin  v.  Rosen- 
thal, (Com.  PI.  G.  T.  1882)  62  How. 
Pr.  504. 

61.  Hatch  V.  Mann,  (Ct.  Err.  1835) 
15  Wend.  44;  Satterlee  v.  Jones, 
(Super.  Ct.  1854)  10  Super.  Ct.  102, 
116;  Downs  v.  McGlynn,  (Com.  PL 
1858)  2  Hilt.  14,  6  Abb.  Pr.  241; 
McCarthy  v.  Bonynge,  (Com.  PI. 
1884)  12  Daly  356,  affirmed  on  opin- 
ion below  101  N.  Y.  668;  Weaver  v. 
Wihitney,  ((Than.  Ot.  1823)  Kopk. 
11,  21;  Brady  v.  Kingsland,  (Com. 
PI.  G.  T.  1884)  5  Civ.  Pro.  413,  67 
How.  Pr.  168. 

68.  Carpenter    v.    Taylor,     ( 1900) 


164  N.  Y.  171,  58  N.  E.  53,  reveraing 
28  App.  Div.  622  mem.,  51  N.  Y.  S. 
1139. 

63.  Weaver  v.  Whitney,  (Chan.  Ct. 
1823)  Hopk.  11,  25.  The  chanceUor 
also  says  in  this  case:  "The  idea 
that  an  officer  employed  by  the  pub- 
lic for  the  performance  of  a  poblie 
trust,  and  paid  by  his  country  for 
his  services,  may  talce  additional  and 
private  compensations  for  the  dis- 
charge of  his  <^cial  duties,  is  wholly 
inadmissible.  A  distinction  between 
bribes  for  doing  a  duty,  and  bribes 
for  violating  a  duty,  may  exist  in 
casuistry ;  and  a  bribe  which  has  pro- 
duced a  violation  of  duty  may,  when 
viewed  in  connection  with  its  effect, 
be  more  criminal  than  a  bribe  not 
followed  by  such  a  result.  But  the 
idea  now  suggested,  that  bribes  for 
doing  a  duty  are  lawful,  is  a  con- 
ception which  never  yet  found  a  place 
in  any  code  of  law  or  in  any  systeni 
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for  the  benefit  of  creditors  is  an  officer  within  the  meaning  of  the 
role,  and  an  agreement  by  the  assignor  made  after  the  assign* 
Blent  to  pay  him  in  addition  to  his  legal  fees  a  percentage  of  any 
surplus  of  the  property  assigned  after  the  payment  of  the  claims 
of  his  creditors,  in  consideration  of  the  assignee's  i>erformance 
of  his  duties  in  the  administration  of  the  trust,  is  against  public 
policy.**  And  at  an  early  date  a  contract  to  pay  additional  com- 
pensation to  a  naval  officer  for  the  performance  of  his  duties  in 
affording  protection  to  American  shipping  was  held  illegal.**  The 
fact  that  an  officer  makes  extraordinary  efforts  or  uses  greater 
diligence  in  the  performance  of  a  duty  imposed  on  him  than  he 
would  ordinarily  be  required  to  exercise  does  not  entitle  him  to 
contract  for  additional  compensation."  Thus  it  is  held  that  as 
the  rate  of  compensation  at  which  an  official  stenographer  is  bound 
to  furnish,  with  reasonable  diligence,  copies  of  his  stenographic 
notes  of  testimony,  etc.,  is  fixed  by  statute,  a  contract  to  pay  a 
great«r  rate  for  furnishing  copies  more  expeditiously  than  would 
otherwise  be  done  cannot  be  upheld.*^ 

§  431.  Aflsigiiineiit  of  Salaiy,  Fees  or  Emoltunenta  of  Office. — 
In  accordance  with  the  view  taken  by  the  English  courts  it  is 
settled  in  our  state  that  public  policy  forbids,  as  a  general  rule, 
a  public  officer  from  assigning  his  salary  before  it  becomes  due 
and  payable."    "  The  public  service,"  says  Johnson,  J.,  "is  pro- 


of morale.  .  .  .  The  necessary  ten- 
dency of  such  rewards  is  to  debauch; 
and  the  faithful  discharge  of  a  pub- 
lic trust  cannot  be  expected  from  him 
who  will  accept  a  bribe  to  do  hia 
duty." 

64.  Carpenter  v.  Taylor,  (1900) 
164  N.  Y.  171,  5S  N.  E.  53,  reversing 
28  App.  Div.  622  mem.,  61  N.  Y.  S. 
1139. 

•6.  Weaver  v.  Whitney,  (Chan. 
Ct.   1823)   Hopk.  11,  21. 

66.  Carpenter  v.  Taylor,  (1900) 
164  N.  Y.  171,  58  N.  E.  53,  reversing 
28  App.  Div.  622  mem.,  51  N.  Y.  S. 
1139;  Hatch  T.Mann,  (Sup.  1835)  15 
Wend.  44,  reversing  9  Wend.  262; 
McCarthy  v.  Bonynge,  (Com.  PI. 
1884)  12  Daly  356,  afBrmed  on  opin- 
ion below  101  N.  Y.  668. 

67.  McCarthy  v.  Bonynge,  (Com. 
PL  1884)  12  Daly  356,  aflirmed  on 
opinion  below  101  N.  Y.  668. 

43 


68.  Bliss  v.  Lawrence,  (1874)  58 
N.  Y.  442,  48  How.  Pr.  21  (wherein 
an  assignment  of  his  unearned  salary 
by  a  cleric  of  a  federal  court  was  held 
against  public  policy,  and  the  earlier 
English  cases  exhaustively  reviewed 
and  approved,  and  cases  in  other 
jurisdictions  in  this  country  distin* 
guished  or  disapproved ) ;  In  re 
Worthington,  (1894)  141  N.  Y.  9,  11, 
56  State  Rep.  561,  35  N.  E.  029; 
Walker  v.  New  York,  (Sup.  Sp.  T. 
1911)  72  Misc.  97,  129  N.  Y.  S.  1059; 
Mercantile  Finance  Co.  v.  Welsh, 
(Sup.  App.  T.  1905)  91  N.  Y.  S.  723; 
Billings  v.  O'Brien,  (Com.  PI.  G.  T. 
1873)  4  Daly  556,  14  Abb.  Pr.  N.  S. 
238,  45  How.  Pr.  392  (assignment  of 
unearned  salary  by  custonu  oflScer). 
See  also  Columbian  Inst.  v.  Cregan, 
(City  Ct.  1886)  11  Civ.  Pro.  87,  3 
State  Rep.  287. 
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tected  by  protecting  those  engaged  in  performing  public  daties; 
and  this,  not  upon  the  ground  of  their  private  interest,  but  upon 
that  of  the  necessity  of  securing  the  eflSciency  of  the  public  serv- 
ice, by  seeing  to  it  that  the  funds  provided  for  its  maintenance 
should  be  received  by  those  who  are  to  perform  the  work,  at  such 
periods  as  the  law  has  appointed  for  their  payment.  .  .  .  The 
contrary  rule  would  permit  the  public  service  to  be  undermined 
by  the  assignment  to  strangers  of  all  the  funds  appropriated  to 
salaries.  ...  If  such  assignments  are  allowed,  then  the  assignees, 
by  notice  to  the  government,  would  on  ordinary  principles  be 
entitled  to  receive  pay  directly  and  to  take  the  place  of  their 
assignors  in  respect  to  the  emoluments,  leaving  the  duties  as  a 
barren  charge  to  be  borne  by  the  assignors.  .  .  .  "We  do  not  under- 
stand that  the  English  decisions  really  rest  on  any  grounds  peculiar 
to  that  country,  although  sometimes  expressed  in  terms  which 
we  might  not  select  to  express  our  views  of  the  true  foundation 
of  the  doctrine  in  question.  The  substance  of  it  all  is  the  necessity 
of  maintaining  the  eflSciency  of  the  public  service  by  seeing  to  it 
that  public  salaries  really  go  to  those  who  perform  the  public 
service.  To  this  extent,  we  think,  the  public  policy  of  every 
country  must  go  to  secure  the  end  in  view."  •»  There  is  no  reason 
why  the  same  rule  should  not  apply  to  the  assignment  of  fees  yet 
to  be  earned,  and  it  has  been  expressly  so  held  by  the  Court  of 
Appeals  in  a  ease  involving  an  assignment  by  a  sheriflf  of  his 
unearned  fees.  In  this  case  the  court  says,  per  Follett,  C.  J.,  after 
reference  to  the  rule  theretofore  applied  in  the  case  of  salaries: 
"  The  reasons  here  given  for  holding  the  unearned  salaries  of 
public  oflBcers  to  be  unassignable  apply  with  greater  force  to  fees 
payable  upon  the  due  performance  of  public  duties  which  cannot 
be  discharged  by  any  other  oflficer."'*  In  a  lower  court,  however, 
a  distinction  was  made  between  salary  and  fees,  as  fees  are  earned 
only  when  the  services  are  performed  and  are  payable  only  for 
acts  actually  done,  and  therefore  do  not  oflfer  the  same  inducement 
to  the  neglect  of  oflScial  duties,  and  an  assignment  of  fees  before 

6e.  Bliss  V.   Lawrence,    (1874)    58  In  re  Worthington,  (1894)  141  N.  Y. 

N.  Y.  442,  445.  9,   11,  56  State  R^.  561,  36  N.   K. 

70.  Bowery   Nat.   Bank  v.  Wilson,  929;   Bowery  Bank  v.  Gerety,    (Sup. 

(1890)   122  N.  Y.  478,  34  State  Rep.  1895)  91  Hun  539,  70  State  Rep.  829. 

43,  25  N.  E.  855,  reversing  16  State  36  N.  Y.  S.  254,  affirming  153  N.  Y. 

Rep.   34.   1   N.  Y.   S.  473.     See  also  411.  47  N.  E.  793. 
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they  were  earned  has  been  held  not  to  be  against  public  policy." 
An  assignment  by  an  executor  or  administrator  of  his  commis- 
sions before  they  have  been  fixed  by  the  court  and  become  payable 
is  also  held  contrary  to  public  policy,  as  when  the  hope  of  com- 
pensation is  gone  a  strong  incentive  to  diligence  and  zeal  is  want- 
ing and  the  temptation  to  be  content  with  a  lax  and  perfunctory 
administration  of  the  trust  becomes  more  persuasive;"  but  it 
has  been  held  that  this  does  not  prevent  an  executor  from  agree- 
ing to  waive  his  rights  to  his  legal  fees  and  commissions.'*  No 
rule  of  public  policy  forbids  the  assignment  of  the  unearned  com- 
pensation to  be  paid  by  a  municipal  or  quasi-mmiicipal  corpora- 
tion under  an  ordinary  contract  for  work,  etc."  The  view  has 
been  taken  in  a  lower  court  that  public  policy  does  not  forbid  a 
public  ofScer  from  assigning  his  salary  or  fees  after  the  services 
have  been  performed  and  the  remuneration  has  become  due  and 
payable;'*  it  has  also  been  held  that  even  before  his  salary  has 
been  earned  he  may  enter  into  a  valid  contract  as  to  its  disposi- 
tion after  he  himself  shall  receive  the  same.''  Thus,  a  provision 
in  articles  of  partnership  that  "  all  salaries,  perquisites  and  earn- 
ings received  by  either  partner  from  any  office  or  employment 
is  the  property  of  the  firm,  and  shall  be  accounted  for  and  paid 
into  the  funds  of  the  firm  as  soon  as  received,  in  the  same  manner 
as  though  it  was  received  from  the  debtors  of  the  firm,"  has  been 
upheld."    On  the  other  hand  it  has  been  held  that  an  agreement 


71.  People  v.  Dayton,  (Sup.  1874) 
50  How.  Pr.  143,  affirmed  on  other 
pounds  3  Wkly.  Dig.  341  (distin- 
guishing on  this  ground  Bliss  ▼. 
Lawrence,  supra,  and  sustaining  an 
alignment  of  the  unearned  fees  of  a 
justice  of  the  peace  as  a  town  oHicer ) . 
See  also  Stewart  v.  Glentworth, 
CChan.  Ct.  1842)  1  N.  Y.  Leg.  Obs. 
217. 

7«.  In  re  Worthington,  (1894)  141 
N.  Y.  9,  56  State  Rep.  5«1,  35  N.  E. 
929. 

73.  In  re  Hopkins,  (Sup.  1884)  92 
Hun  618,  afHnned  98  S.  Y.  636  mem.; 
In  re  Williams,  (Snrr.  Ct.  1918)  170 
N.  Y.  8.  80. 

74.  Field  v.  New  York,  (1852)  6 
N.  Y.  179. 

75.  Bowery  Kat.  Bank  t.  Wilson, 
(Sup.  O.  T.  1888)  16  State  Rep.  34, 
1  }I.  Y.  8.  473.     This  case  was  re- 


versed by  the  Court  of  Appeals  (122 
N.  Y.  478)  as  shown,  supra,  on  the 
ground  that  the  case  involved  an  as- 
signment of  unearned  fees,  and  in  the 
opinion  of  that  court  there  is  dictum 
which  goes  far  to  denounce  an  as- 
signment of  unearned  fees. 

W.  Thurston  v.  Fairman,  (Sup. 
1877)   9  Hun  684. 

77.  Thurston  v.  Fairman,  (Sup. 
1877)  9  Hun  684.  In  this  case  the 
court  says:  "  In  the  case  of  an  as- 
signment of  a  salary  unearned  and 
to  become  due,  the  officer  has  antici- 
pated fais  compensation;  hence  the 
inducement  to  faithfulness  in  his 
public  duties  is  greatly  impaired  and 
enfeebled.  .  .  .  But  the  case  in  hand 
is  not  that  of  an  assignment  of  an 
unearned  salary,  when  all  control 
over  the  expected  funds,  even  to  their 
reception    in    the    first    instance,    la 
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by  a  city  employee,  a  fireman,  to  collect  and  pay  over  to  another 
his  unearned  salary  is  in  effect  an  assignment  and  prohibited  by 
public  policy." 


Contracts  to  Influenee  Legislative  Action 

§  432.  General  Rule. — The  question  as  to  the  validity  of  lobby- 
ing contracts,  that  is,  contracts  for  services  in  inducing  legis- 
lative bodies  to  enact  public  or  private  laws,  has  frequently  been 
before  our  courts.  It  is  well  recognized  that  contracts  of  this  char- 
acter tend  to  lead  to  secret,  improper  and  corrupt  tampering  with 
legislative  action,  and  as  a  general  rule  they  are  held  against  pub- 
lic policy  and  unenforceable;^*  and  this  includes  contracts  for 
lobbying  services  before  the  legislative  body  of  a  municipal  or 
quasi-municipal  corporation,**  and  is  especially  true  where  the 
services  to  be  rendered  are  in  the  personal  solicitation  of  individual 
members  of  the  legislative  body.*^    This  has  also  been  held  true 


passed  over  to  another.  .  .  .  The 
agreement  did  not  take  away  from 
the  parties  the  right  to  receive  their 
salaries  at  such  periods  as  the  law 
appointed  for  their  payment.  Its 
effect  was  not  to  impair  their  obli- 
gations as  public  officers,  or  to  pre- 
sent inducements  to  inefficiency  or 
unfaithfulness  in  the  performance  of 
their  public  duties.  AH  incentive  to 
efficiency  and  fidelity  in  the  public 
service  remained  unimpaired  by  their 
personal  stipulations  in  regard  to  the 
disposition  of  the  funds  when  re- 
ceived. We  are  therefore  of  the  opin- 
ion that  no  principle  of  public  policy 
is  involved  in  the  clause  of  the 
agreement  here  considered,  which 
should  relieve  the  parties  from  its 
performance." 

78.  Mercantile  Finance  Co.  v. 
Welsh,  (Sup.  App.  T.  19Q5)  91  N.  Y. 
S.  723. 

79.  Mills  V.  Mills,  (1869)  40  N.  Y. 
543,  affirming  3a  Barb.  474;  Veazey 
V.  Allen,  (1903)  173  N.  Y.  359,  66 
N.  E.  103,  affirming  61  App.  Div.  119, 
70  N.  Y.  S.  457;  Metz  v.  Woodward- 
Brown  Realty  Co.,  (Sup.  1918)  182 
App.  Div.  60,  169  N.  Y.  S.  299;  Har- 
ris  v.  Roof,  (Sup.  0.  T.  1851)  10 
Barb.  489;  Rose  v.  Truax,   (Sup.  O. 


T.  I8S5)  21  Barb.  361;  Brown  ▼. 
Brown,  (Sup.  G.  T.  1861)  34  Barb. 
533;  Harris  v.  Simonson,  (Sup.  G. 
T.  1882)  28  Hun  318;  Cary  v.  West- 
ern Union  Tel.  Co.,  (Sup.  G.  T.  1888) 
47  Hun  610,  15  State  Rep.  204,  20 
Abb.  N.  Cas.  333;  McKee  v.  Cheney, 
(Sup.  Sp.  T.  1876)  52  How.  Pr.  144; 
Wall  V.  Charlick,  (Super.  Ct.  Sp.  T. 
1850)  8  N.  Y.  Leg.  Obe.  230;  Hillyer 
V.  Travers,  (Com.  PI.  1838)  1  Law 
Rep.  146.  6ee  also  Bank  v.  State, 
(Sup.  G.  T.  1882)  26  Hun  581,  16 
Abb.  N.  Cas.  446,  affirmed  93  N.  Y. 
639  mem. 

80.  Dundiam  v.  Hastings  Pavement 
Co.,  (Sup.  1900)  66  App.  Div.  244, 
67  N.  Y.  S.  632,  57  App.  Div.  426,  68 
N.  Y.  S.  221,  on  later  appeal  118  App. 
Div.  127,  103  N.  Y.  S.  480,  affirmed 
189  N.  Y.  600,  81  N.  E.  1163;  Mil- 
bank  V.  Jones,  (Super.  Ct.  1888)  67 
Super.  Ct.  135,  affirmed  as  to  this  but 
reversed  on  other  grounds  137  N.  Y. 
370,  38  State  Rep.  910,  28  N.  E.  31 ; 
Wilbur  V.  New  York  Electric  Constr. 
Co.,  (Super.  Ct.  1891 )  58  Super.  Ct. 
539,  35  State  Rep.  81, 12  N.  Y.  S.  456. 
See  also  Gordon  v.  Doktor,  (Sup. 
App.  T.  1913)  81  Misc.  214,  142  N. 
Y.  S.  498. 

81.  Sedgwick  v.  Stanton,  (1856)  14 
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as  to  a  contract  for  services  indirectly  influencing  the  action  of 
a  municipal  legislative  body  by  stirring  up  the  public  to  demand 
certain  action  on  the  part  of  such  body.**  Thus  where  the  plaintiff, 
not  shown  to  be  a  professional  man,  whose  calling  it  was  to 
address  legislative  committees,  agreed  in  consideration  of  an  execu- 
tory contract  for  compensation  that  he  would  "  give  all  the  aid 
in  his  power,  and  spend  such  reasonable  time  as  may  be  neces- 
sary, and  generally  use  his  utmost  influence  and  exertions  to 
procure  "  the  passage  of  a  bill  before  the  legislature  granting  a 
street  railway  franchise,  the  compensation  being  contingent  on 
the  law  being  enacted,  it  was  held  that  the  contract  was  against 
public  policy.**  A  contract  has  also  been  held  illegal  which  con- 
templated that  the  plaintiff  should  procure  a  legislative  investiga- 
tion by  Congress  of  the  corporation  commonly  known  as  the 
Whisky  Trust,  and  having  procured  such  investigation  should 
push  it  to  the  utmost  extent,  and  keep  the  defendant  fully  advised 
of  its  progress;  and  that  for  the  purpose  of  obtaining  pecuniary 
advantage  from  such  investigation  which  it  was  thought  would, 
and  which  did,  result  in  the  deprejiation  in  the  market  of  the 
stock  of  the  corporation  attacked,  the  defendant  should  speculate 
in  its  stock,  the  plaintiff  to  share  in  the  profits  of  such  specula- 
tion.** In  cases  of  this  character,  "  it  is  not  necessary,"  says 
Hunt,  C.  J.,  "  to  adjudge  that  the  parties  stipulated  for  corrupt 
action,  or  that  they  intended  that  secret  and  improper  resorts 
should  be  had.  It  is  enough  that  the  contract  tends  directly  to 
those  results.  It  furnishes  a  temptation  to  the  plaintiff  to  resort 
to  corrupt  means  or  improper  devices  to  influence  legislative 
action.  It  tends  to  subject  the  legislature  to  influences  destructive 
of  its  character  and  fatal  to  public  confidence  in  its  action."  **  The 
rigor  of  this  statement  has,  however,  been  considerably  relaxed  in 

N.  T.  280,  204,  per  Tilden,  J.;  Harris  160  N.  Y.  S.  200  (secret  contract  for 

T.  Roof,  (Sup.  G.  T.  1851)  10  Barb,  services  in  stirring  up  the  public  to 

480;  Gary  v.  Western  Union  Tel.  Co.,  demand  a  public  park,  so  as  to  enable 

(Sup.  O.   T.   1888)    47  Hun  610,   15  the  employer  to  sell  land  to  the  mu- 

State  Rep.  204,  20  Abb.  N.  Gas.  333;  nicipality  for  such  purpose). 

Wilbur  V.  New  York  Electric  'Gonstr.  83.  Mills  v.  Mills,  (1860)  40  K.  Y. 

Co.,  (Super.  Gt  1801)  68  Super.  Ct.  643,  aftirming  36  Barb.  474. 

530,  36  State  Rep.  81,  12  N.  Y.  8.  84.  Veazey  ▼.   Allen,    (1003)    173 

456;  McKee  v.  Cheney,  (Sup.  Sp.  T.  N.  Y.  360,  06  N.  E.  103,  affirming  61 

1876)  52  How.  Pr.  144.  App.  Dir.  110,  70  N.  Y.  S.  467. 

M.  Mets  T.  Woodward-Brown  Realty  85.  Mills  v.  Mills,  (1860)  40  N.  Y. 

Ga,   (Sup.   1018)    182  App.  Div.  60,  643,  646. 


Digitized  by  VjOOQIC 


678 


NEW  YORK  LAW  OF  CONTRACTS 


[«  433 


the  later  cases.**  If  the  contract  is  entire  and  contemplates  both 
proper  services  and  also  improper  services,  this  will  taint  the 
whole  contract  with  illegality,  and  no  recovery  for  the  legitimate 
services  can  be  had.*' 

§  433.  Qnaliflcatioii  of  General  Bxile. —  The  foregoing  general 
rule  does  not  prohibit  the  open  employment  of  i>ersons  to  appear 
before  a  legislative  committee  or  before  the  legislature  itself  to 
advocate  or  to  oppose  a  measure  in  which  an  individual  has  a 
personal  interest.**  "  A  contract,"  it  is  said,  "  for  procuring 
papers,  for  furnishing  information  or  memoranda,  for  producing 
evidence,  for  making  arguments,  before  the  legislature  or  a  com- 
mittee of  that  body,  in  regard  to  matters  of  legislative  cognizance 
properly  before  them,  is  legal  and  valid."**  And  one  who  has 
a  claim  against  the  state  may  employ  competent  persons  to  aid  him 
in  properly  presenting  such  claim  to  the  legislature  and  in  sup- 
porting it  with  the  necessary  proofs  and  arguments."  "  Persons 
may  no  doubt  be  employed,"  says  Selden,  J.,  "to  conduct  an 
application  to  the  legislature,  as  well  as  to  conduct  a  suit  at  law ; 
and  may  contract  for  and  receive  pay  for  their  services  in  prepar- 
ing documents,  collecting  evidence,  making  statements  of  facts. 


86.  Chesebrough  V.  Conover,  (1893) 
140  N.  Y.  382,  55  State  Rep.  728,  35 
N.  E.  633;  Dunham  v.  Hastings 
Pavement  Co.,  (Sup.  1900)  56  App. 
Div.  244,  67  N.  Y.  &  632,  67  App. 
Div.  426,  68  N.  Y.  8.  221.  See  next 
following  section. 

87.  Dunham  v.  Hastings  Pavement 
Co.,    (Sup.   1900)    56  App.  Div.  244, 

67  N.  Y.  S.  632,  57  App.   Div.  426, 

68  N.  Y.  S.  221 ;  Metz  v.  Woodward- 
Brown  Realty  Co.,  (Sup.  1918)  182 
App.  Div.  60,  169  N.  Y.  S.  299; 
Rose  V.  Truax,  (Sup.  G.  T.  1855)  21 
Barb.  361;  Brown  v.  Brown,  (Sup. 
G.  T.  1861)  34  Barb.  533. 

See  infra  section  656  et  seq.,  as  to 
the  effect  of  partial  illegality  gen- 
erally. 

88.  Sedgwick  t.  Stanton,  (1856) 
14  N.  Y.  289,  294  (per  Selden,  J.); 
Lyon  v.  Mitchell,  (1867)  36  N.  Y.  236, 
241;  Bohm  v.  Goldstein,  (1873)  53 
N.  Y.  634;  Milbank  v.  Jones,  (1891) 
127  N.  Y.  370,  38  State  Rep.  910,  28 
iJ.  E.  31,  reversing  on  other  grounds 
57  Super.  Ct.    135;    Chesebrough  v. 


Conover,  (1893)  140  N.  Y.  382,  65 
State  Rep.  728,  35  N.  E.  633,  affirm- 
ing 50  SUte  Rep.  463,  21  N.  Y.  S. 
566;  Dunham  v.  Hastings  Pavement 
Co.,    (Sup.   1900)    50  App.  Div.  244, 

67  N.  Y.  S.  632,  57   App.  Div.  426, 

68  N.  Y.  S.  221;  Barker  v.  Cairo, 
etc.,  R.  Co.,  (Sup.  G.  T.  1874)  3 
Thomp.  &  C.  328;  Brown  v.  Brown, 
(Sup.  G.  T.  1861)  34  Barb.  533; 
Mills  v.  Mills,  (Sup.  G.  T.  1862)  36 
Barb.  474;  Russell  ▼.  Burton,  (Sup. 
G.  T.  1867)  66  Barb.  539;  Winter- 
mute  V.  Cooke,  (Sup.  O.  T.  1876)  7 
Ilun  476,  reversed  on  other  grounds 
73  N.  Y.  107;  Eisenstein  v.  Maiden 
Lane  Safe  Deposit  Co.,  ( Sup.  Ai^.  T. 
1909)   113  N.  Y.  S.  967. 

89.  Brown  v.  Brown,  (Sup.  G.  T. 
1861)   34  Barb.  533. 

90.  Sedgwick  v.  Stanton,  (1856) 
14  N.  Y.  289,  293  (per  Selden,  J.); 
Bohm  V.  Goldstein,  (1873)  53  N.  Y. 
634;  Brown  v.  Brown,  (Sup.  G.  T. 
1861)  34  Barb.  533;  Ruosell  ▼.  Bur- 
ton, (Sup.  G.  T.  1867)  66  Barb.  689. 
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or  preparing  and  making  oral  or  written  arguments,  provided  all 
these  are  used,  or  designed  to  be  used,  before  the  legislature  itself 
or  some  committee  thereof  as  a  body."  "  And  as  said  by  Earl,  J. : 
"  It  must  be  the  right  of  every  citizen  who  is  interested  in  any 
proposed  legislation  to  employ  an  agent  for  compensation  payable 
to  him,  to  draft  his  bill  and  explain  it  to  any  committee  or  to  any 
member  of  a  committee,  or  of  the  legislature,  fairly  and  openly, 
and  ask  to  have  it  introduced;  and  contracts  which  do  not  pro- 
vide for  more,  and  services  which  do  not  go  farther,  in  our  judg- 
ment, violate  no  principle  of  law  or  rule  of  public  policy."**  A 
person  who  holds  an  exclusive  privilege  or  franchise  granted  by 
the  state  or  municipality  may  in  parting  with  a  portion  of  the 
privilege  enter  into  a  valid  agreement  to  use  his  influence  to  pre- 
vent the  grant  of  another  franchise  which  may  infringe  his  exclu- 
sive franchise  and  impair  the  portion  of  the  privilege  which  he 
himself  grants.  Thus  in  an  early  case  where  the  plaintiff  held 
an  exclusive  ferry  franchise  granted  by  the  city  of  New  York 
between  certain  points,  and  in  consideration  of  the  agreement  of 
the  defendant  to  pay  him  a  certain  annual  sum  during  the  life 
of  his  exclusive  franchise,  consented  to  the  grant  by  the  munic- 
ipality of  a  second  franchise  to  the  defendant,  which  except  for 
such  consent  would  have  been  an  infringement  of  his  exclusive 
franchise,  and  also  agreed  to  use  his  influence  to  prevent  the 
city  from  granting  any  other  franchise  which  would  infringe  his 
exclusive  franchise,  it  was  held  that  this  latter  did  not  render 
illegal  the  contract  between  the  plaintiff  and  the  defendant."  If 
at  the  time  the  contract  is  entered  into  the  parties  contemplate 
only  proper  and  legitimate  services  in  advocating  legislative  action, 
the  fact  that  the  employee  may,  in  the  course  of  his  services,  have 
overstepped  the  line  between  legitimate  and  illegitimate  services, 
will  not,  it  seems,  render  the  contract  illegal  and  prevent  a  recovery 
for  the  proper  and  legitimate  services,  as  illegal  acts  in  the  per- 
formance of  a  contract  otherwise  legal  do  not  render  the  contract 
illegal.** 

91.  Sedgwick    v.    Stanton,    (1856)  Co.,    (Sup.   1900)    56  App.  Div.  244, 

14  N.  Y.  289,  294.  67  N.  Y.  S.  632,  57  App.  Div.  426, 

M.  Chesebrough  v.  Conover,  (1893)  68  N.  Y.  S.  221;  Russell  v.  Burton 

140  N.  Y.   382,   387,   55   State   Rep.  (Sup.  G.  T.  1867)  66  Barb.  539.    See 

728,  35  N.  E.  633.  alao  Drake  v.  Lauer,  (Sup.  1904)  93 

M.  Costar  v.   Brush,    (Sup.   1841)  App.  Div.   86,  86  N.  Y.  S.   986,  af- 

25  Wend.  628.  finned  15  N.  Y.  Annot.  Cas.  58,  182 

94.  Dunham  v.  Hastings  Pavemwit  N.  Y.  533  mem.,  75  N.  E.  1129 
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§  434.  Relatton  and  Party  AfBliatioiu;  Contingent  Compensa- 
tion.—  The  fact  that  the  person  employed  belongs  to  the  political 
party  in  power  does  not  itself  render  a  contract  for  his  employ- 
ment illegal.  As  said  by  Hunt,  J.:  "  It  is  allowable,  and  not 
unusual,  to  employ  counsel  thus  to  appear  before  the  governor  of 
the  state,  when  he  has  under  consideration  the  propriety  of  giving 
his  sanction  to  a  bill  which  has  passed  both  branches  of  the  legis- 
lature. Will  it  be  insisted  that  no  advocate  can  be  legally  employed 
thus  to  appear,  unless  he  is  of  doubtful  reputation,  or  personally 
offensive  to  the  legislature  or  governor,  or  unless  he  belongs 
to  a  different  political  party  f  I  apprehend  not.  An  advocate  of 
high  personal  character  would  naturally  and  most  properly  be 
employed  in  the  discharge  of  such  duties,  and  one  who  was  likely, 
by  his  personal  qualities  or  his  political  position,  to  be  acceptable 
to  the  body  before  which  he  was  to  appear.  The  possession  of 
such  qualifications,  and  the  knowledge  of  and  reference  to  it,  would 
form  no  objection  to  the  employment.  For  an  honest  purpose, 
avowed  to  the  body  before  which  the  appearance  is  made,  and 
by  the  use  of  just  argument  and  sound  reasoning,  this  is  lawful."  •* 
It  is  also  held  that  the  fact  that  the  compensation  is  made  con- 
tingent on  success  in  securing  the  desired  legislative  action  does 
not  itself  render  the  contract  illegal.** 

§  435.  Proof  of  Character  of  Services  Contemplated. —  Though 
the  contract  on  its  face  calls  for  only  proper  services,  it  cannot 
be  made  a  cloak  for  the  rendition  of  illegitimate  lobbying  services," 
and  the  admission  of  oral  evidence  to  show  that  improper  serv- 
ices were  contemplated  does  not  violate  the  general  rule  prohibit- 
ing the  admission  of  such  evidence  to  vary,  etc.,  written  contracts." 
The  fact  that  improper  services  were  in  fact  rendered  is  evi- 
dence that  the  parties  contemplated  services  of  this  character." 
It  has  been  said  that  to  warrant  a  recovery  the  evidence  should 

See  supra,  section  389,  as  to  the  68  N.  Y.  S.  221;  Chard  v.  Ryan- 
general  effect  of  an  unlawful  act  in  Parker  Constr.  Co.,  (Sup.  1918)  182 
the  performance  of   a  contract.  App.   Div.    455,    169  N.   Y.    S.   622; 

96.  Lyon    v.    Mitchell,    (1867)    36  Brown  v.  Brown,   (Sup.  G.  T.  1861) 

N.  Y.  235,  241.  34  Barb.  533. 

96.  Dunham  v.  Hastings  Pavement  98.  Brown  v.  Brown,  (Sup.  G.  T. 
Co.,   (Sup.   1900)    5«  App.   Div.  244,  1861)   34  Barb.  633. 

67  N.  Y.  S.  632,  57  App.  Div.  426,  68  99.  Dunham  v.  Hastings  Pavement 

N.  Y.  S.  221.  Co.,    (Sup.   1900)    56  App.  Div.  244, 

97.  Dunham  v.  Hastings  Pavement  67  N.  Y.  S.  632,  57  App.  Div.  426, 
Co.,  (Sup.  1900)  56  App.  Div.  244.  68  N.  Y.  S.  221;  Brown  v.  Brown, 
67  N.  Y.  8.  632,  57  App.  Div.  426,  (Sup.  G.  T.  1861)   34  Barb.  633. 
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establish  the  fact  with  reasonable  cleamesa  1$hat  the  services 
alleged  to  have  been  performed  were  such  as  the  law  will  sanction 
iu  aiding  and  promoting  legislative  action  ;^  still  in  the  absence  of 
any  proof  as  to  the  character  of  the  services  rendered  or  which 
the  parties  contemplated  should  be  rendered,  it  seems  that  the 
presumption  is  that  only  legitimate  services  were  contemplated.' 
Where  the  evidence  is  conflicting  as  to  the  character  of  the  serv- 
ices contemplated  the  question  whether  or  not  improper  services 
were  contemplated  is  ordinarily  for  the  determination  of  the  jury 
or  the  court  sitting  as  a  trier  of  the  facts.' 


Contracts  to  Influence  Executive  Officers 

§  436.  la  GeneraL — If  the  parties  to  a  contract  under  which 
one  is  employed  to  negotiate  a  transaction  with  executive  oflBcers 
of  the  government  contemplate  the  use  of  corrupt  or  sinister 
measures  to  influence  the  ofBeer  intrusted  with  the  matter  involved, 
leading  to  acts  of  favoritism  and  unfairness,  the  courts  do  not 
hesitate  to  denounce  the  contract  as  in  violation  of  public  policy.* 
And  a  contract  made  between  a  contracting  firm,  which  contem- 
plated submitting  competitive  bids  for  canal  contracts  to  be  let 
by  the  state  of  New  York,  and  a  person  who  for  some  years  had 
been  engaged  at  Albany  in,  as  he  expressed  it,  protecting  cor- 
porations  against  "  strike  "  legislation,  by  which  the  contracting 


1.  Harris  v.  Simonson,  (Sup.  O. 
T.  1882)  28  Hun  318. 

S.  Bohm  T.  Goldstein,  (1873)  53 
N.  Y.  634;  Barker  v.  Cairo,  etc.,  R. 
Co.,  (Sup.  G.  T.  1874)  3  Thomp.  & 
C.  328;  Browtt  v.  Brown,  (Sup.  Q. 
T.  1801)  34  Barb.  533;  Russell  t. 
Burton,  (Sup.  G.  T.  1867)  66  Barb. 
539.  See  also  Bremsen  v.  Engler, 
(Super.  Ct.  1883)   4»  Super.  Ct.  172. 

3.  Cheeebrough  v.  Conover,  (1893) 
140  N.  Y.  382,  55  State  Rep.  728, 
aflSrming  35  K.  E.  633,  50  State  Rep. 
463,  21  N.  Y.  €.  566;  Dunham  t. 
Hastings  Pavement  Co.,  (Sup.  1000) 

56  App.  Div.  244,  67  N.  Y.  S.  632, 

57  App.  Div.  426,  68  N.  Y.  8.  221; 
Brown  v.  Brown,  (Sup.  G.  T.  1861) 
34  Barb.  533. 

4.  Devlin  v.  Brady,  (1867)  36  N. 
Y.  531,  2  Trans.  App.  271,  affirming 
32  Barb.  518;  Dralce  v.  Lauer,  (Sup. 


1804)  93  App.  Div.  86,  86  N.  Y.  8. 
986,  15  K.  Y.  Annot.  Cas.  68,  affirmed 
182  N.  Y.  533,  75  N.  E.  1129;  Mc- 
Callum  V.  Corn  Products  Co.,  (Sup. 
1009)  131  App.  Div.  617,  116  K.  Y. 
S.  118;  Chard  v.  Ryan-Parker 
Constr.  Co.,  (Sup.  1918)  182  App 
Div.  455,  169  N.  Y.  S.  622;  Myers  ▼. 
Dean,  (Com.  PI.  O.  T.  1894)  9  Misc. 
183,  185,  60  St.  Rep.  644,  29  N.  Y. 
8.  678;  Pease  v.  Walsh,  (Super.  Ct. 
Sp.  T.  1876)  30  Super.  Ct.  514.  49 
How.  Pr.  269;  Wilbur  v.  New  York 
Electric  Constr.  Co.,  (Super.  Ct. 
1891)  68  Super.  Ct.  639,  36  State 
Rep.  81,  12  N.  Y.  S.  456;  Bigelow 
V.  Law,  (CHty  CJt.  Brook.  1867)  6 
Abb.  Pr.  456.  See  also  Cary  v. 
Western  Union  Tel.  Co.,  (Sup.  O.  T. 
1888)  47  Hun  610,  16  State  Rep.  204, 
20  Abb.  N.  Cas.  333. 
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firm  agreed  to  pay  to  such  person  one-third  of  the  profits  which 
it  might  realize  on  all  canal  contracts  secured  by  it,  in  consid- 
eration for  which  such  person  agreed,  by  means  of  his  political 
and  social  relations  and  influence  with  the  officers  of  the  state 
of  New  York,  to  obtain  for  the  contracting  firm  information,  not 
open  to  other  bidders,  from  the  office  of  the  state  engineer  and 
surveyor,  in  regard  to  the  estimates  of  the  probable  c^t  of  the 
work  included  within  the  contracts,  and  otherwise  to  render  assist- 
ance to  the  firm  in  obtaining  contracts  and  favoritism  from  state 
officers  during  the  performance  of  the  work,  has  been  held  void  as 
against  public  policy.^  This,  however,  does  not  entirely  prohibit 
the  employment  of  agents  to  negotiate  transactions  with  public 
officers,*  and  a  contract  for  the  employment  of  an  agent  to 
negotiate  sales  or  the  like  to  or  with  the  state  or  federal  govern- 
ment is  not  necessarily  against  public  policy.'  The  same  is  true 
as  to  the  employment  of  agents  to  present  claims  against  the  state 
or  federal  government  before  executive  or  administrative  officers 
or  boards.'  "  To  insist,"  says  Bacon,  J.,  "  that  a  party  having 
such  a  claim  before  a  public  body,  whose  action  is  necessary  and 
should  be  an  informed  and  intelligent  action,  shall  employ  no 
agent,  furnish  no  documents,  engage  no  counsel,  or,  if  he  does, 
stipulate  for  no  remuneration  whatever,  is  to  hold  a  rule  far  more 
stringent  than  any  principle  of  public  morality  requires,  and  much 
beyond  what  any  adjudicated  case  has  yet  sanctioned.  It  is 
restricting  the  right  of  the  applicant  for  justice  unreasonably, 
and  depriving  him  of  aid  which,  properly  employed,  may  be 
essential  to  his  success,  and  it  is  casting  an  imputation  upon 
bodies  charged  not  less  to  protect  the  interests  of  the  public  than 
to  confirm  the  citizen  in  his  established  right,  which  I  should 

6.  Drake  v.  Lauer,  (Sup.  1904)  93  (Sup.  1919)  187  App.  Div.  774,  175 
App.  Div.  8fl,  86  N.  Y.  S.  986,  15  N.  Y.  S.  881,  reversing  105  Misc. 
N.  Y.  Annot.  Cas.  58,  affirmed  182  584,  173  N.  Y.  S.  772;  Rowland  v. 
N.  Y.  533  mem.,  75  N.  E.  1129.  Coffin,    (Sup.  G.  T.   1866)    47   Barb. 

e.  Barker   v.   Cairo,   etc.,   R.   Co.,  953,  32  How.  Pr.  300;  Swift  v.  As- 

(Sup.  1874)   3  Tliomp.  &  C.  328.  pell,    (Sup.   Tr.   T.    1003)    40   Miac 

7.  Lyon  v.  Mitcliell,  (1867)  36  N.  453,  82  N.  Y.  S.  659;  Bigelow  v. 
Y.  235,  2  Trans.  App.  47,  disapprov-  Law,  (City  Ct.  Brook.  1857)  5  Abb. 
ing  Providence  Tool  Co.  v.  Norris,  Pr.  4i>5. 

(1865)  2  WalL  45,  17  U.  S.  (L.  ed.)  8.  Sedgwick  v.  Stanton,   (1866)   14 

868;    Southard  v.   Boyd,    (1872)    51  N.   Y.  289,  affirming   18   Barb.   473. 

N.   Y.   177;   Cummins  v.   Barkalow,  See  also  Lawson  v.  Bachman,  (1880) 

(App.    1868)    4  Keyes   514,   1    Abb.  81    N.    Y.    616,    reversing   on    other 

App.    Dec.    470;    Beck    v.    Bauman,  grounds  44  Super.  Ct.  396. 


Digitized  by  VjOOQIC 


i  437]  ILLEGALITY  683 

hesitate  to  sanction."*  And  in  a  well  considered  case  in  which 
an  agent  was  employed  on  a  commission  to  sell  vessels  to  the 
federal  government,  and  the  contract  was  upheld,  Hunt,  J.,  said: 
"  Personal  solicitation  of  the  President,  the  governor,  or  the 
heads  of  department  for  favors  or  for  clemency,  is  not  the  lawful 
subject  of  a  contract.  .  .  .  But  a  different  principle  prevails 
where  property  is  offered  for  sale  to  the  government,  and  where 
a  bargain  is  sought  to  be  made  with  them,  and  where  there  is 
no  concealment  of  the  agency ;  it  then  becomes  a  matter  of  traffic. 
.  .  .  The  present  case  was  one  of  bargain  and  sale  simply.  No 
fraud  upon  the  government  is  imputed,  no  suggestion  is  made 
of  pecuniary  influence  to  be  used,  no  intended  corruption  is  sug- 
gested. The  case  to  be  decided  is  free  from  the  existence  of  any 
of  these  elements."'*  Also  in  a  recent  case  a  contract  for  serv- 
ices in  negotiating  contracts  with  the  federal  government  for  the 
famishing  of  military  equipment  for  use  in  the  World  War  has 
been  upheld."  Likewise  a  contract  with  an  attorney  for  services 
m  procuring  a  pardon  or  commutation  of  sentence  is  not  illegal 
if  it  does  not  contemplate  the  use  of  improper  means  to  influence 
the  action  of  the  governor.  And  it  has  been  held  that  it  will  be 
presumed  that  the  employment  of  an  attorney  to  do  "  what  he 
can  "  to  obtain  a  pardon  or  commutation  of  sentence  contem- 
plates only  such  legal  and  proper  acts  as  the  law  allows  an  attor- 
ney to  agree  to  perform." 

§  437.  Matters  Affecting  Selectioii  of  Agent. — As  in  case  of 
services  to  be  rendered  in  advocating  measures  before  a  legislative 
body,  the  fact  that  the  employment  of  the  particular  agent  may 
have  been  influenced  on  account  of  his  acquaintance  with  the 
o£Scer  or  officers  intrusted  with  the  matter  involved,  and  his  party 
afBliations,  does  not  itself  render  his  employment  illegal.'*    And 

9.  Sedgwick  t.  Stanton,  (Sup.  G.  made  by  a  person  who  is  not  an  at- 
T.  1854)  18  Barb.  473,  481.  torney;    such   a   contract   would   be 

10.  Lyon  v.  Mitchell,  (1867)  36  objectionable,  because  it  would  ap- 
N.  Y.  235,  241,  2  Trans.  App.  47.  pear  on  its  face  that  the  means  to 

11.  Beck  V.  Beauman,  (Sup.  1019)  be  employed  were  influence  or  per- 
187  App.  Div.  774,  176  K  Y.  S.  881,  sonal  solicitation,  or  some  others 
reversing  lOS  Misc.  684,  173  N.  Y.  S.  equally  objectionable,  while  in  this 
772.  case   the  employment   is   to  perform 

U.  Bremsen    v.    Kngler,     (Super.  services  in  the  line  of  the  employee's 

Ct.  1883)  49  Super.  Ct.  172.    In  this  profession,  which  for  any  other  object 

case  Ingrabam,  J.,  says:     "I  think  would  be  unobjectionable." 

that  a  distinction   should   be   made  13.  Lyon   v.    Mitchell,    (1867)    36 

between  an  employment  of  this  kind  N.  Y.  235,  2  Trans.  App.  47;  South- 

and  a  contract  to  procure  a  pardon  ard  t.  Boyd,    (1872)    51  N.  Y.  177. 
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where  the  defendant,  after  a  failure  on  his  part  to  charter  his 
vessel  to  the  federal  government,  employed  the  plaintiffs,  who 
were  related  to  one  of  the  government 's  agents,  to  effect  a  charter, 
which  was  accomplished  by  them,  it  was  held  that  the  relation- 
ship of  the  plaintiffs  to  the  government  agent  and  the  probable 
influence  they  could  exert  in  consequence  did  not  necessarily 
render  the  contract  of  employment  illegal.^^  In  this  connection 
Hunt,  J.,  says:  "  I  know  of  no  principle  upon  which  a  seller 
should  be  compelled  to  employ  an  agent,  who  would  be  looked 
upon  with  suspicion  and  distrust  by  the  party  to  whom  he  wished 
to  sell.  In  a  time  of  revolution,  when  the  Southern  Confederacy, 
against  which  the  arms  or  vessels  were  to  be  used,  had  friends 
at  the  North,  would  it  be  a  legal  objection  to  an  agent  desiring 
to  sell  munitions  of  war,  that  his  loyalty  to  the  government  was 
undoubted  f  I  cannot  think  so.  .  .  .  An  agent  of  the  same 
political  party  with  the  executive  or  the  heads  of  departments, 
having  acquaintances  and  a  reputation  which  would  enable  him 
to  make  an  advantageous  presentation  of  his  merchandise,  may, 
in  my  opinion,  be  lawfully  employed  to  make  such  sale,  and  with 
reference  to  those  qualifications."" 

§  438.  CoxAingeat  Oompensation. —  According  to  the  view 
taken  in  our  state  the  mere  fact  that  the  compensation  for  the 
services  is  fixed  on  a  commission  basis  and  in  such  a  sense  con- 
tingent, does  not  itself  stamp  the  contract  as  illegal."  This  has 
been  held  true  where  a  contract  for  services  in  presenting  and 
prosecuting  a  claim  to  public  lands  before  the  commissioners  of 
the  land  office  provided  for  compensation  by  way  of  a  convey- 
ance of  a  half  interest  in  the  land."  And  our  courts  have  expressly 
refused  to  follow  decisions  of  the  Federal  Supreme  Court  denounc- 
ing as  illegal  contracts  for  contingent  compensation  for  negotiating 
with  federal  officers  sales  to  the  federal  government,"  as  the 

See    also  'McEee   ▼.    Cheney,    (Sup.  S.  881,  reversing  105  Misc.  584,  173 

Sp.  T.  1876)   52  How.  Pr.  144.  N.    Y.    S.    772;    Rowland   v.    Coffin, 

14.  Southard  t.  Boyd,    (1872)    51  (Sup.  G.  T.  1866)   47  Barb.  653.  32 

N.  Y.  177.  How.  Pr.  300;  Swift  v.  Aspell,  (Sup. 

16.  Lyon   v.    Mitchell,    (1867)    86  Tr.  T.  1903)  40  Miec.  453,  82  N.  Y. 

N.  Y.  235,  241.  S.  659. 

16.  Sedgwick   v.    Stanton,    (1856)  17.  Sedgwick    v.   Stanton,    (1856) 

14    N.    Y.    289;    Lyon    v.    Mitchell,  14  N.  Y.  289. 

(1867)   36  N.  Y.  235,  2  Trans.  App.  1«.  Lyon    v.    MitcheU,    (1867)    36 

47;    Southard   v.   Boyd,    (1872)    51  N.  Y.  235,  2  Trans.  App.  47;   Beck 

K.  Y.   177;   Beck  v.  Bauman,   (Sup.  v.   Bauman,    (Sup.    1919)    187   App. 

1919)   187  App.  Div.  774,  176  N.  Y.  Div.  774,  175  N.  Y.  S.  881,  reversing 
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legality  of  such  a  contract  does  not  present  a  federal  question;" 
and  an  agreement  for  a  commission  of  ten  per  cent  on  the  sale 
of  vessels  to  the  federal  government  has  been  upheld.** 


Traffic  in  Public  Offices 

§  439.  In  OeneraL — Traffic  in  public  offices  has,  from  an  early 
date,  been  considered  as  against  public  policy,  and  contracts  of 
this  character  are  denounced  as  illegal,*^  and  this  is  especially 
true  under  the  statute  (see  Penal  Law,  §  1832;  39  McKinney's 
Cons.  Laws,  p.  629)  making  it  a  misdemeanor  for  anyone  to  give, 
offer  or  receive  any  gratuity  or  reward  in  consideration  of  an 
appointment  to  a  public  office,  clerkship,  deputation,  etc.'*  Thus 
a  contract  the  consideration  for  which  is  the  withdrawal  of  the 
promisee's  candidacy  for  an  appointive  public  office  and  the  exer- 
cise of  his  influence  to  secure  the  api>ointment  of  the  promisor  to 
such  office  is  illegal  and  unenforceable.'*  And  the  same  view  is 
taken  as  to  a  contract  by  a  sheriff  to  appoint  a  person  a  deputy, 
and  such  a  contract  is  held  unenforceable  though  there  was  a 
sufficient  consideration  therefor.  "  It  is  the  duty,"  says  Learned, 
P.  J.,  "  of  the  officer  having  a  power  of  appointment  to  make  the 
best  appointment  in  his  power  according  to  his  judgment  at  the 
time  when  he  makes  the  appointment.  The  public  have  a  right  to 
demand  this.  And  it  is  against  public  policy  that  he  should  be 
deprived  of  the  exercise  of  his  best  judgment  by  a  contract  previ- 
ously made.  .   .   .  Whatever  may  be  the  practice,  appointments 

10.i   Misc.   584,    173  N.    Y.    S.    772;  Barb.  398;  Taiwan  v.  Brown,   (Sup. 

Swift  V.  Aspell,    (Sup.  Tr.  T.  1903)  1832)     9    Wend.    175;    Robinson    v. 

40  Misc.  453,  82  N.  Y.  S.  659.  Ealbfleiech,  (Sup.  1874)  2  Hun  683, 

As  to  the  view  talcen  by  the  fed-  5  Thomp.  &  C.  212;  Hager  v.  Catlin, 

eral  Supreme  Court  as  to  the  legality  (Sup.  G.  T.  1879)   18  Hun  448.    See 

of  contracts  of  this  class  see  Hazel-  also  Becker  v.  Ten  Eyck,  (Chan.  Ct. 

ton  V.   Sheckells,    (1906)    202  U.   S.  1836)   6  Paige  68. 

71,  26  S.  Ct.  667,  50  U.  S.   (L.  ed.)  2ft.  Deyoe    v.    Woodworth,    (1896) 

939;   Providence  Tool  Co.  v.  Norris,  144  N.   Y.   448,   63   State   Rep.   731, 

(1865)  2  Wall.  45,  17  U.  S.  (L.  ed.)  39  K.  E.  375,  affirming  70  Hun  699, 

868.  24  N.  Y.  S.  373,  which  followed  the 

19.  Beck  ▼.  Bauman,    (Sup.  1919)  companion  cane  of  Deyoe  t.  Ewen,  53 

187  App.  Div.  774,  175  N.  Y.  S.  881,  State  Rep.  610,  24  N.  Y.  S.  372,  70 

reversing  105  Misc.  584,  173  N.  Y.  S.  Hun   545;    Tappan  v.   Brown,    (Sup. 

772.  1832)  9  Wend.  175. 

ao.  Lyon    v.    Mitchell,    (1867)    36  83.  Gray  v.  Hook,  (1851)  4  N.  Y. 

N.  Y.  235,  2  Trans.  App.  47.  449,   reversing   on   other   grounds    6 

21.  Gray  v.  Hook,   (1851)   4  N.  Y.  Barb.  398. 
449,   reversing   on   other   grounds   6 
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are  in  theory  made  for  the  public  good.  That  is  the  reason  why 
the  appointee  may  not  purchase  his  office.  In  a  similar  way, 
though  not  to  the  same  extent,  the  public  good  would  be  injured 
if  a  promise  to  make  an  appointment  were  held  to  be  legally 
binding,  so  as  to  control  the  exercise  of  that  judgment  which  the 
appointing  officer  ought  to  exercise  when  he  makes  the  appoint- 
ment  The  right  of  appointment  is  not  the  property   of 

the  appointing  officer.  And  he  has  no  right  to  barter  it  or  to 
dispose  of  it.  It  is  merely  a  political  power  intrusted  to  him, 
to  be  exercised,  not  to  be  sold."**  In  a  well  considered  case  illus- 
trative of  the  above  principle  it  appeared  that  the  plaintiff,  a 
candidate  for  appointment  to  a  public  office,  entered  into  a  con- 
tract for  the  appointment  of  the  defendant  as  his  deputy  and  for 
an  equal  division  of  the  fees  and  emoluments  of  the  office,  in 
consideration  of  the  latter 's  withdrawal  of  his  candidacy  for  snch 
office  and  the  use  of  his  influence  to  secure  the  former's  appoint- 
ment. After  his  appointment  the  plaintiff  appointed  the  defend- 
ant his  deputy  and  subsequently  executed  to  him  a  note  for  his 
share  of  the  fees  of  the  office.  This  note  the  defendant  tnans- 
f erred.  The  plaintiff's  right  to  the  office  being  attacked  by  his 
predecessor  on  the  ground  that  his  appointment  was  invalid,  the 
plaintiff  and  the  defendant  entered  into  a  contract  under  which 
the  defendant  agreed  to  pay  one-half  the  cost  of  defending  the 
action  attacking  the  plaintiff's  right  to  the  office,  in  which  the 
consideration  for  the  defendant's  promise  was  stated  to  be  one 
dollar  in  hand  paid  and  the  payment  by  the  plaintiff  of  the  note 
theretofore  given,  but  also  recognized  that  the  liability  of  the 
defendant  to  contribute  to  the  cost  of  the  defense  was  based  on 
his  interest  in  the  fees  of  the  office  by  virtue  of  the  earlier  con- 
tract. It  was  held  that  the  second  contract  was  not  an  independent 
one,  but  was  tainted  with  the  illegality  of  the  earlier  contract  and 
therefore  unenforceable.** 

§  440.  Division  of  Fees  between  Officer  and  Deputy. —  A  con* 
tract  between  an  officer  and  his  deputy  that  the  latter  shall  receive 
as  his  compensation  a  part  of  the  fees  of  the  office,  which  belong 
to  the  sheriff,  is  sustained.**    But  a  contract  between  an  officer 

S4.  Hager  v.  Catlin,    (Sup.  G.   T.  I    Hill    21;    Becker    v.    Ten    Eyck, 

1870)   18  Hun  448.  (Chan.  Ct.  1836)  6  Paige  68  (agree- 

26.  Gray  v.  Hool<,  (1851)   4  N.  Y.  ment  between  sheriff  and  his  deputy 

449,  reversing  6  Barb.  398.  for  a  division  of  the  fees  belonging 

86.  Mott  V.  Robbing,   (Sup.  1841)  to  the  sheriff  as  keeper  of  the  county- 
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and  his  deputy,  in  consideration  of  the  appointment  of  the  latter, 
that  the  principal  shall  receive  a  part  of  the  fees  earned  by  and 
payable  to  the  deputy  is  illegal  as  a  purchase  of  the  appoint- 
ment." And  where  a  person  received  an  appointment  to  a  public 
ofiSce  which  entitled  him  by  statute  to  a  certain  percentage  of  the 
fees  of  the  office,  and  in  consideration  of  his  appointment  agreed 
to  perform  the  duties  of  his  office  for  a  fixed  salary,  relinquish- 
ing to  his  principal  all  his  right  to  the  percentage  of  the  fees, 
the  agreement  was  held  illegal  as  a  purchtise  of  the  deputyship, 
though  it  was  uncertain  whether  the  percentage  of  the  fees  would 
be  greater  than  the  fixed  salary ; "  and  on  account  of  the  illegality 
of  the  agreement  for  the  appointment  of  the  deputy,  he  has  been 
denied  any  recovery  against  the  principal  for  any  percentage  of 
the  fees.**  So  an  agreement  between  a  sheriff  and  his  deputy  for 
a  division  of  the  fees  earned  and  received  by  the  deputy,  not 
belonging  to  the  sheriff,  such  as  are  received  by  the  deputy  in 
criminal  or  civil  proceedings  for  services  which  are  not  performed 
necessarily  by  the  sheriff  as  such,  but  which  may  be  performed 
by  any  peace  officer,  is  contrary  to  public  policy  and  the  statute 
prohibiting  the  purchase  of  appointments  to  office,  and  a  bond 
given  to  the  sheriff  to  secure  its  payment  in  accordance  with  the 
agreement  is  unenforceable.*" 


jail) ;  Stewart  t.  Qlentworth,  (Chan. 
Ct  1842)   1  N.  Y.  Leg.  Obs.  217. 

»7.  Deyoe  v.  Woodworth,  (ISM) 
144  N.  Y.  448,  63  State  Rep.  731,  39 
N.  £.  375,  affirming  70  Hun  590,  24 
N.  Y.  S.  373,  which  followed  the 
companion  case  of  Deyoe  t.  Ewen, 
70  Hun  546,  53  State  Rep.  610,  24 
N.  Y.  S.  372;  Tappan  v.  Brown, 
(Sup.  1832)   9  Wend.   175. 

28.  Tappan  v.  Brown,  (Sup.  1832) 
9  Wend.  175.  See  also  Becker  t. 
Ten  Eyck,  (Chan.  Ct.  1836)  6  Paige 
68,  73. 

29.  Tappan  v.  Brown,  (Sup.  1832) 
9  Wend.  175,  wherein  Nelson,  J., 
aaid:  "  It  is  equally  clear  to  me  that 
the  appointment  of  the  plaintiff  to 
the  office  of  deputy  is  so  connected 
and  interwoven  with  this  corrupt 
agreement  that  it  is  impossible  for 
the  court,  upon  any  sound  construc- 
tion, to  separate  them.  The  one  was 
the  consequence  of  the  other,  and  so 


understood  and  intended  by  both  par- 
ties;  and  to  permit  the  plaintiff  to 
recover  the  statute  compensation 
would  be  only  disaffirming  a  part  of 
the  illegal  agreement,  and  confirming 
the  residue.  It  would  be  confirming 
the  defendant's  part  of  it,  to  wit,  the 
appointment,  and  disaffirming  the 
plaintiff's,  to  wit,  that  part  which 
secured  the  reward  for  the  office.  I 
do  not  say  that  one  part  was  the 
consideration  for  the  other,  techni- 
cally speaking,  but?  the  whole  was  one 
entire  arrangement,  and  if  one  part 
is  void  the  whole  must  be.  The  par- 
ties are  therefore  in  pari  delicto,  and 
the  law  will  help  neither." 

30.  Deyoe  v.  Woodworth,  (1895) 
144  N.  Y.  448,  63  State  Rep.  731,  39 
N.  E.  375,  affirming  70  Hun  599,  24 
N.  Y.  8.  373;  Deyoe  v.  Ewen,  (Sup. 
O.  T.  1893)  70  Hun  545,  58  State 
Rep.  610,  24  N.  Y.  S.  872. 
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Piiblic  Service  Corporation 

§  441.  In  CkneraL —  Contracts  the  object  or  direct  tendency  of 
which  is  to  prevent  public  service  corporations  from  performing 
the  duties  owing  by  them  to  the  public  have  frequently  been  held 
illegal.  Thus  public  policy  requires  that  common  carriers  furnish 
service  to  all  without  unjust  discrimination,  and  a  contract  under 
which  a  carrier  agrees  to  give  an  unjustified  rebate  from  its 
general  charge  is  illegal  at  common  law,*^  and  a  fortiori  this  is 
true  as  to  a  contract  which  has  for  its  object  the  acquisition  from 
an  interstate  carrier  of  a  rebate  in  violation  of  the  Interstate  Com- 
merce Act."  It  is  held  against  public  policy  to  permit  a  telephone 
company  to  contract  for  the  exclusion  of  any  other  telephone 
service  from  the  premises  of  its  customers.  And  for  this  reason 
a  contract  between  the  proprietor  of  a  hotel  and  a  telephone 
company  under  which  the  company  was  given  the  exclusive  privi- 
lege of  furnishing  telephone  service  to  the  patrons  of  the  hotel 
was  held  illegal.  "  If  a  telephone  company,"  says  Bartlett,  J., 
in  this  connection,  "  may  contract  for  the  exclusion  of  any  other 
telephone  service  from  the  premises  of  its  customers,  it  may  thus 
deprive  all  those  customers  of  telephone  communication  with  every 
person  who  takes  telephone  service  from  rival  concerns,  and  thus 
prevent  just  what  all  telephone  franchises  are  designed  to  pro- 
mote —  that  is,  the  availability  to  every  member  of  the  community 
who  desires  it  and  can  afford  to  pay  for  it  of  the  most  extensive 
telephone  service  attainable.  In  return  for  the  franchise  which  a 
telephone  corporation  receives  from  the  state,  including  as  it  does 
the  privilege  of  occupying  highways  and  the  right  to  exercise  the 
power  of  eminent  domain,  it  undertakes  to  fuimish  each  customer 
with  telephone  service  to  as  many  other  customers  as  it  can  obtain 
at  the  rates  which  the  law  permits  it  to  charge ;  and  the  law  implies 
an  obligation  on  its  part  to  do  nothing  to  lessen  the  facilities  of 
the  public  to  procure  a  more  widely  extended  service.  While  it 
may,  of  course,  adopt  every  proper  expedient  to  enlarge  its  own 
business,  this  does  not  include  the  right  to  pursue  a  policy  of 
exclusion  which  is  distinctly  injurious  to  the  public  by  restricting 

SI.  Root  V.   Long  Island   R.    Co.,  the    rebate    provided    for    was    not 

(1889)     114    N.    Y.    300,    23    State  unjust. 

Rep.  226,  21  N.  E.  403,  affirming  1  82.  Parke  v.  Jacob  Dold  Packing 

State   Rep.    503.      In    this   case   the  Co.,  (Super.  Ct.  G.  T.  1894)  6  Misc. 

rule    stated    above    was    recognized,  670.  67  State  Rep.  788,  27  N.  Y.  S. 

but  the  contract  \nt8  upheld  because  280.  ■ 


Digitized  by  VjOOQIC 


«  441]  ILLEGALITY  «8» 

their  circle  of  communication  by  telephone.  It  matters  not  that 
the  customer  may  be  willing  to  agree  to  exclude  others  or  that 
the  contract  to  do  so  is  supported  by  a  sufficient  consideration  as 
between  the  parties.  The  evil  in  such  an  agreement  is  its  antag- 
onism to  the  interests  of  the  public."**  It  is  also  held  that  a 
contract  by  which  a  railroad  company  attempts  to  give  a  tele- 
graph company  the  exclusive  right  to  use  its  right  of  way  for  a 
telegraph  line  is  against  public  policy.**  In  accordance  with  the 
view  taken  in  England,  it  is  held  in  our  state  that  public  policy 
does  not  forbid  a  carrier  from  establishing  for  the  convenience  of 
incoming  passengers  and  for  his  own  profit  on  his  car,  vessel  or 
station  grounds,  an  agency  for  the  delivery  of  baggage  or  the 
transportation  of  passengers  by  cab  or  the  like,  and  excluding  all 
other  persons  from  entering  to  solicit  or  receive  orders  from  pas- 
sengers in  competition  with  the  agency  established,*"  and  conse- 
quently a  contract  conferring  exclusive  privileges  of  this  character 
is  not  opposed  to  public  policy.  Contracts  between  railway  com- 
panies for  the  exchange  of  traffic  and  the  material  advancement 
of  their  interests  in  this  respect  are  not  necessarily  illegal,**  and 
public  policy  does  not  forbid  connecting  railways  from  entering 
into  traffic  agreements  for  the  mutual  exchange  of  traffic,  division 
of  through  fares  and  rates,  and  the  advancement  of  the  interests 
of  the  parties."  The  same  is  held  true  as  to  similar  agreements 
between  telephone  companies  operating  in  contiguous  territories.** 
A  contract  by  which  a  public  service  corporation  attempts  to  exact 

38.  Central   Kew   York   Telephone,  151  N.  Y.  674,  46  N.  E.  1145.     See 

etc.,  Co.  V.  Averill,  (1910)   199  N.  Y.  also  Alexandria  Bay  Steam  Boat  Co. 

128,  92  N.  E.  206,  reversing  as  to  this  v.  New  York  Cent.,  etc.,  R.  Co.,  (Sup. 

129  App.  Div.  752,  114  N.  Y.  S.  99,  1897)   18  App.  Div.  527,  45  N.  Y.  S. 

which    reversed    68    Misc.    59,    110  1091. 

X.    Y.    S.    273,    55   Miac.    346,    106         36.  Tonawanda  Valley,  etc.,  R.  Co. 

y.  Y.  S.  378.  V.  New  York,  etc.,  R.  Co.,  (Sup.  G.  T. 

84.  See    Central    New    York    Tele-  1886)  42  Hun  496,  4  State  Rep.  744. 
phone,  etc.,  Co.  v.  Averill,  (1910)  199  See   also  Metropolitan  Trust  Co.   v. 
N.  Y.  128,  92  N.  E.  206  (referring  to  New  York,  etc.,  R.  Co.,   (Sup.  G.  T. 
and  applying  cases  in  other  jurisdic-  1887)  45  Hun  84,  9  State  Rep.  415. 
tions).  87.  Brooklyn  El.  R.  Co.  v.  Brook- 

85.  Barney  v.  Oyster  Bay,  etc.,  Co.,  lyn,  etc.,  R.  Co.,  (Sup.  1897)  23  App. 
(1876)  67  N.  Y.  301;  New  York  Div.  29,  48r  N.  Y.  S.  665;  Hartford, 
Cent.,  etc.,  R.  Co.  v.  Flynn,  (Sup.  G.  etc.,  R.  Co.  v.  New  York,  etc.,  R.  Co., 
T.  1893)  74  Hun  124,  56  State  Rep.  (Super.  Ct.  1865)  26  Super.  Ct.  411. 
375,  26  N.  Y.  S.  859;  Brown  v.  New  88.  Wayne-Monroe  Telephone  Co. 
York  Cent.,  etc.,  R.  Co.,  (Sup.  G.  T.  v.  Ontario  Telephone  Co.,  (Sup.  Sp. 
1894)  75  Hun  355,  66  State  Rep.  T.  1908)  60  Misc.  435,  112  N.  Y.  S. 
748,  27  N.  Y.  S.  69,  a^^eal  disoiissed  424. 
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a  greater  compensation  than  that  authorized  by  its  charter  is,  it 
would  seem,  invalid  and  unenforceable." 

§  442.  Location  and  Extension  of  Railroad  or  the  Like. —  On 
the  theory  that  the  object  of  the  legislature  in  authorizing  the 
promotion  of  railway  and  turnpike  companies  and  the  like  is  to 
benefit  the  public  generally  by  providing  for  roads  so  located  as 
to  be  most  convenient  and  beneficial  to  the  public,  it  is  considered 
against  public  policy  to  permit  such  companies  to  enter  into  con- 
tracts having  for  their  object  the  adoption  of  a  particular  location 
or  terminus  without  regard  to  the  public  interest.**  **  Public 
policy,"  says  Smith,  J.,  in  this  connection,  "  requires  that  in 
locating  a  railroad,  as  well  as  a  turnpike  or  a  plankroad,  between 
given  terminal  points,  the  route  most  advantageous  to  the  public 
should  be  adopted.  But  if  the  courts  should  uphold  agreements 
by  persons  not  proposing  to  take  stock  to  pay  a  bonus  in  case  one 
of  the  several  rival  routes  is  selected,  the  interests  not  only  of  the 
public  but  of  the  stockholders  might  be  greatly  prejudiced. '  * " 
So  as  a  general  rule  an  agreement  by  a  railway  company  not  to 
extend  its  road  into  the  territory  of  a  rival  company  is  against 
public  policy,  as  this  may  deprive  the  public  of  needed  trans- 
portation facilities." 

Contracts  Detrimental  to  the  Administration  of  Justice  OeneraUy 

§  443.  In  General — The  courts  do  not  hesitate  to  denounce  as 
illegal  contracts  which  have  a  direct  tendency  to  subvert  the 
administration  of  public  justice.  Thus,  a  mere  colorable  transfer 
of  a  chose  in  action  for  the  purpose  of  ostensibly  disconnecting 
the  real  party  in  interest  and  of  enabling  the  assignee,  as  the 
party  in  interest,  to  sue  in  his  own  name  has  been  considered  a 
fraud  on  the  court  and  against  public  policy,  and  unless  there 
is  something  in  the  relation  of  the  parties  to  take  the  case  out 

39.  But  see  Buffalo  Merchants' De-  Shaven,  (Sup.  G.  T.  1878)  14  Hun 
livery  Co.  v.  Frontier  Telephone  Co.,      392. 

(Sup.  Sp.  T.  1908)   112  N.  Y.  S.  862.  41-  Dix   v.    Shaven,    (Sup.    G.    T. 

*«   x-f    x-j       A      *       T>i     1  t>     J  1878)   14  Hun  392,  395. 

40.  Ft.  Edward  etc  Pank-Road  42.  Hartford,  etc.,  R.  Co.  v.  New 
Co.  V.  Payne,  (1857)  15  N.  Y.  583,  York,  etc..  R.  Co.,  (Super.  Ct.  1865) 
reversing  17  Barb.  567;  Butternuts,  26  Super.  Ct.  411.  But  see  Ives  v. 
etc..  Turnpike  Co.  v.  North,  (Sup.  g„,itj,^  (s„p_  gp  y  iggg)  19  State 
1841)  1  Hill  518;  Macedon,  etc..  Rep.  556,  571,  3  N.  Y.  S.  645,  af- 
Plank  Road  Co.  v.  Snediker,  (Sup.  firmed  28  State  Rep.  917  mem.,  8  N. 
G.  T.   1854)    18  Barb.  317;   Dix  v.  Y.  S.  46. 
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of  the  general  rule  denying  relief  to  parties  to  illegal  ccmtracts, 
the  contract  between  the  parties  based  on  the  assignment  will  not 
be  enforced  nor  restoration  awarded  the  assignor.**  Where  the 
payee  of  a  note  transfers  it  with  a  guaranty  of  its  payment,  the 
fact  that  the  object  of  an  agreement  by  which  there  is  effected 
a  substitution  of  guarantors,  the  rule  in  force  at  the  time  dis- 
qualifying a  witness  on  account  of  interest,  is  to  render  the 
released  guarantor  a  competent  witness  to  defeat  the  defense  of 
payment  to  the  latter  interposed  by  the  maker  of  the  note,  does 
not  render  the  contract  of  guaranty  by  the  new  guarantor  illegal  ;** 
it  would  be  otherwise,  however,  if,  with  the  knowledge  of  the 
guarantee,  the  released  guarantor  was  by  a  secret  agreement  to  be 
liable  to  indemnify  the  new  guarantor,  as  this  would  operate  as 
a  fraud  on  the  court,  removing  merely  the  ostensible  disqualifica- 
tion of  the  original  guarantor."  A  contract  to  reimburse  a  per- 
son, a  nonresident,  against  whom  an  action  by  a  third  person  is 
contemplated,  for  all  expenses  he  may  be  put  to  in  the  defense 
of  such  action  if  he  is  successful  in  his  defense,  to  induce  him  to 
allow  himself  to  be  sued  in  this  state,  does  not  violate  public 
policy,  as  tending  to  encourage  unnecessary  litigation.*  An 
agreement  between  state  game  protectors  to  pool  their  information 
and  proceedings  against  persons  for  violations  of  the  game  laws 
and  to  divide  the  share  of  the  penalties  to  which  they  may  be 
entitled  in  case  of  successful  prosecutions  has  been  held  not  to 
be  against  public  policy.*'  The  insertion  in  a  contract  of  a  pro- 
vision that  one  of  the  parties  will  not  defend  any  suit  instituted 
against  him  to  enjoin  him  from  violating  the  contract  does  not 
render  the  contract  illegal.** 

§  444.  Influencing  Judicial  Action;  Imposition  on  Court. —  A 
contract  is  not  necessarily  illegitl  because  it  contemplates  action  on 
the  part  of  one  of  the  parties  thereto  to  influence  the  judicial 
action  of  a  court,  provided  there  is  nothing  objectionable  in  the 
character  of  the  influence  to  be  brought  to  bear  on  the  court  or 

43.  Anonymous,  (Super.  Ct.  Sp.  T.  1892)  29  Abb.  N.  Cas.  66,  47  State 
1856)    16  Abb.  Pr.  423.  Rep.  242,  19  N.  Y.  8.  734.     See  also 

44.  Small  v.  Mott,  (Sup.  1839)  22  Hyams  v.  McManus,  N.  Y.  Daily 
Wend.  403,  affirming  20  Wend.  212.  Reg.  Dec.  11,  1884. 

48.  Thallhimer      v.      Brinckerhoff,  47.  Overton     v.     Williams,     (Sup. 

(Ct.  Err.   1824)    3  Cow.  623:   Small  1910)  139  App.  Div.  177,  123  N.  Y.  S. 

T.  Mott,   (Sup.  1839)   22  Wend.  403,  758. 

407.  48.  Reisler  v.  Donpsey,   (Sup.  Sp. 

4«.  Bundy  v.  Newton,  (Sup.  G.  T.  T.  1918)  173  N.  Y.  S.  212. 
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in  the  nature  of  the  judicial  act.**  Thus  a  contract  which  has 
for  its  object  the  inducing  of  an  accomplice  to  testify  in  favor  of 
the  state  is  not  rendered  illegal  by  a  promise  on  the  part  of  the 
prosecuting  attorney  to  ask  the  court,  openly  and  in  accordance 
with  the  well  known  practice  in  the  criminal  courts,  to  enter  a 
nolle  prosequi  to  the  indictment  against  the  witness."  Likewise  in 
the  sale  of  a  junior  mortgage  covering  only  a  part  of  the  land 
subject  to  an  older  mortgage,  an  agreement  by  the  assignor  to 
indemnify  the  assignee  for  any  loss  in  case  the  court,  in  the  fore- 
closure of  the  older  mortgage,  fails  to  order  that  the  land  not 
embraced  in  the  junior  mortgage  be  first  sold,  is  not  opposed  to 
public  policy."  Nor  is  such  an  agreement  invalid  as  a  wager  on 
the  result  of  litigation."  On  the  other  hand,  agreements  the 
tendency  of  which  is  to  impose  on  the  court  and  improperly  sway 
it  in  its  decision  are  against  public  policy.  And  in  proceedings  in 
which  a  receiver  is  appointed,  a  secret  agreement  the  tendency 
of  which  is  to  impose  on  the  court  and  secure  extravagant  allow- 
ances for  the  expenses  and  services  of  the  receiver's  attorney  is 
against  public  policy."  Thus  two  proceedings  were  pending  to 
wind  up  a  partnership,  the  one  first  instituted  being  a  proceeding 
in  the  state  courts  in  which  a  receiver  had  been  appointed,  the 
other  a  bankruptcy  proceeding  in  which  the  firm  had  been 
adjudged  a  bankrupt.  In  consideration  of  a  dismissal  of  the 
bankruptcy  proceedings,  the  attorneys  entered  into  a  secret  agree- 
ment under  which  the  attorney  for  the  petitioners  in  the  bank- 
ruptcy proceedings  was  to  receive  eighty  per  cent  of  the  allowances 
made  in  the  receivership  proceedings  for  attorney  fees,  to  be  dis- 
tributed among  the  petitioners  in  the  bankruptcy  proceedings  and 
their  attorney.  The  entire  work  for  which  the  fees  were  to  be 
allowed  was  to  be  done  by  the  attorney  for  the  receivers,  and  the 
application  to  the  court  for  the  allowance  was  to  be  delayed  until 
the  most  favorable  moment  for  securing  a  large  allowance.  It  was 
held  that  the  tendency  of  this  agreement  was  to  impose  on  the 

49.  Nlckelson  v.  Wilson,  (1876)  1869)  1  Abb.  App.  Dec.  445,  revers- 
60  N.  Y.  362;  Cowdrey  v.  Carpenter,  ing  24  Super.  C?t  429,  19  Abb.  Pr. 
(App.  1869)    1  Abb.  App.  Dec.  445;       373. 

Gray  v.  Brown,  (Super.  Ct.  1862)  23  5S.  Oowdrey   v.    Carpenter,    (Snp. 

Super.  Ct.  67.  1869)    I  Abb.  App.  Dec.  446,  revers- 

50.  Nickelson  v.  Wilson,  (1875)  60  injr  24  Super.  Ct.  429,  19  Abb.  Pr. 
N.  Y.  362,     reversing  1  Hun  615.  4  373. 

Thomp.  &  C.  105.  68.  Fried  v.  D«nziger,  (Sup.  1907) 

61.  Cowdrey  v.    Carpenter,    (App.      120  App.  Div.  604,  106  N.  Y.  S.  44. 
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court  and  secure  an  extravagant  allowance  and  was  therefore 
against  public  policy,  and  that  consequently  the  attorney  for  the 
receiver  would  not  be  compelled  to  account  to  the  other  for  any 
part  of  the  fees  allowed  to  him  by  the  court.** 

§  445.  Indemnification  of  Bail. — 'In.  England  the  view  was 
taken  at  quite  an  early  date  that,  as  the  object  of  the  law  in 
requiring  a  surety  on  a  recognizance  is  to  put  on  him  a  personal 
inducement  to  secure  the  appearance  of  the  accused  to  answer  the 
criminal  charge  and  to  require  him  to  exercise  care,  at  the  peril 
of  pecuniary  loss,  to  see  that  the  accused  does  appear ;  and  as  his 
obtaining  indemnity  from  the  accused  removes  the  inducement  for 
his  personal  vigilance  and  deprives  the  state  of  the  security  for 
the  due  appearance  of  the  accused,  a  contract  for  such  indemnity 
is  contrary  to  public  policy ; "  but  if  the  agreement  to  indemnify 
was  given  by  a  third  person  it  was  upheld.  In  our  state  the  view 
is  taken  that  an  agreement  on  the  part  of  the  accused  to  indemnify 
his  bail  is  not  necessarily  illegal,  as  our  system  of  bail  in  criminal 
cases,  recc^nizing  as  it  does  the  right  of  the  accused  to  give  cash 
bail,  does  away  with  any  idea  of  a  reliance  on  the  exercise  of 
care  on  the  part  of  the  surety  to  secure  the  appearance  of  the 
accused."  In  this  connection  Parker,  C.  J.,  says:  "It  is  true 
that  in  some  other  jurisdictions,  as  is  pointed  out  in  the  very 
careful  opinion  of  the  Appellate  Division,  it  has  been  suggested, 
if  not  decided,  that  it  is  against  public  policy  to  allow  bail  to 
become  indemnified,  the  reason  given  being  that  the  object  for 
which  the  bail  is  required  is  to  assure  the  appearance  of  the  pris- 
oner to  answer  the  charge  against  him,  and  that  necessarily  the 
bail  had  a  direct  pecuniary  interest  in  preventing  the  escai>e  of 
the  prisoner,  which  he  would  not  have  were  he  fully  indemnified. 
That  is  not  the  public  policy  of  this  state ;  for  the  giving  of  bail 
in  criminal  cases  is  regulated  by  statute,  and  the  legislature  has, 
by  its  provisions,  provided  that  a  personally  responsible  surety 
may  be  altogether  omitted  if  the  accused  prefers  to  make  a  deposit 
of  money;  he  may  have  his  choice  either  to  give  a  bond  with 

54.  Fried  v.  DaiiEiger,  (Sup.  1907)  See  eko  Harp  v.  Osgood,  (Sup.  1842) 

120  App.  Div.  604,  106  N.  Y.  8.  44.  2  Hill  216. 

W.  ^rmaii  v.  Jeuchner,  (1886)  15  A  similar  view  was  expressed  hj 

Q.  B.  D.  661.  the  court  in  a  prior  action  involving 

56.  Moloney  v.  Kelson,  (1880)   168  the    same    transaction,    though    the 

X.  Y.  361,  63  K.  B.  31,  affirming  12  question  was  not  there  decided.     See 

App.  Div.  546,  42  N.  Y.  S.  418,  which  Moloney  v.  Nelson,  (1894)   144  N.  Y. 

•Armed  16  Mi«c.  474,  39  X.  Y.  S.  930.  182,  63  State  Rep.  86.  39  N.  E.  82. 
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sureties  or  make  a  deposit  of  money.  It  is  the  loss  of  the  money 
deposited,  or  the  assurance  that  the  sureties  will  be  obliged  to 
pay  the  amount  of  the  bail,  that  is  relied  upon  to  secure  the 
presence  of  the  accused.  It,  therefore,  cannot  be  said  to  be  a 
part  of  the  public  policy  of  this  state  to  insist  upon  personal 
liability  of  sureties,  for  there  need  not  be  such  personal  liability 
in  any  case  if  the  accused  make  a  deposit  of  money  in  lieu  of 
bail,  as  provided  by  the  statute. '  * "  And  if  a  person  accepts  money 
to  become  bail  for  an  accused,  and  thereafter,  having  signed  the 
bond,  refuses  to  justify,  the  money  may  be  recovered  back.** 

§  446.  Compensation  of  Witnesses;  Oenfiral  Knle. —  The 
authorities  are  not  in  accord  as  to  the  validity  of  an  agreement  for 
special  compensation  to  a  witness.  There  is  nothing  illegal,  it 
would  seem,  in  an  agreement  to  compensate  a  witness  for  attend- 
ing, prior  to  the  trial,  conferences  with  the  attorney  of  a  party.'* 
It  has  been  expressly  held  by  the  Court  of  Appeals  that  an  agree- 
ment to  give  testimony  in  return  for  a  reward,  if  supported  by 
a  consideration,  is  not  necessarily  illegal  as  having  a  tendency  to 
induce  the  commission  of  perjury,  where  the  witness  simply  con- 
sents to  make  a  full  disclosure  of  the  truth,  and  has  no  induce- 
ment to  bring  about  any  special  result."  This  is  especially  true  as 
to  agreements  for  the  compensation  of  expert  witnesses,**  and  in 
the  absence  of  an  express  agreement  such  a  witness  may  recover 
the  reasonable  value  of  services,  proper  and  necessary  to  inform 
himself  as  to  the  facts  and  to  qualify  him  to  testify  intelligently.** 
On  the  other  hand  the  broad  rule  has  been  laid  down  in  several 
cases  that  it  would  be  contrary  to  a  sound  public  policy  to  recog- 
nize and  enforce  an  agreement  to  recompense  a  person  beyond  the 
legal  fees  for  giving  his  testimony.**    "  Where  a  witness,"  says 

57.  Moloney  v.  Kelson,  (1889)  168  61.  Hough  v.  State,  (Sup.  1911) 
N.  y.  361,  366,  63  N.  E.  31.  145  App.  Div.  718,  130  N.  Y.  S.  407. 

58.  Fitch  V.  Vanderveer,  (Sup.  68.  Brown  v.  Travelers'  L.,  etc., 
O.  T.  1878)  6  Wkly.  Big.  243.  Ins.  Co.,   (Sup.  1898)   26  App.  Div. 

59.  Clifford  v.  Hughes,  (Sup.  1910)  544,  60  N.  Y.  S.  729. 

139  App.  Div.  730,  124  N.  Y.  S.  478.  68.  Cowl€8    v.    Rochester    Folding 

60.  Nickelson  y.  Wilson,  (1876)  60  Box  Co.,  (1904)  179  N.  Y.  87.  92,  71 
N.  Y.  362,  reversing  1  Hun  616,  4  N^.  E.  468,  afflrming  81  App.  Div.  414, 
Thomp.  &  C.  106,  in  which  case  the  80  N.  Y.  S.  811;  Clifford  v.  Hughes, 
ooneideration  to  support  the  agree-  (Sup.  1910)  139  App.  Div.  730,  124 
ment  in  ^estion  was  a  waiver  by  K.  Y.  S.  478  See  also  Lyon  v.  Hus- 
the  promisee  of  his  right  to  refuse  sey,  (Sup.  O.  T.  1894)  82  Hun  15,  63 
to  testify  to  matters  tending  to  in-  State  Rep.  631,  31  N.  Y.  8.  281. 
criminate  himself. 
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Burr,  J.,  "  who  is  not  interested  in  the  result  of  the  controversy 
resides  within  this  state,  and  is  amenable  to  process  therein,  an 
agreement  to  compensate  him  in  an  amount  in  excess  of  the  legal 
fees  for  attending  as  a  witness  and  testifying  only  as  to  facts 
within  his  knowledge  is  contrary  to  public  policy  and  void."  "  An 
agreement  for  special  compensation,  to  be  enforceable,  must  of 
course  be  supported  by  a  consideration,  and  the  mere  perform- 
ance by  a  witness  under  subpoena  of  his  duty  to  give  his  testimony 
will  not  constitute  a  consideration  for  a  promise  to  pay  him  a 
special  consideration  therefor." 

§  447.  Oompeiisation  Contingent  on  Besult. — An  agree- 
ment to  pay  a  witness  for  testifying,  on  condition  that  his  testi- 
mony will  lead  to  a  result  favorable  to  the  party  calling  him,  is 
undoubtedly  illegal.**  "  The  evil  of  such  an  agreement,"  says 
Rapallo,  J.,  in  distinguishing  it  from  an  agreement  where  the 
compensation  is  not  made  contingent,  "  consists  in  the  condition, 
which  holds  out  to  the  witness  the  temptation  of  falsifying  his 
testimony  so  as  to  produce  the  result  upon  which  his  compensation 
is  to  depend."*'  An  agreement  by  a  witness  to  testify  in  con- 
sideration of  an  interest  in  the  judgment  sought  to  be  recovered 
renders  the  compensation  contingent  in  its  nature  and  therefore 
illegal ;  **  and  where  the  plaintiff  had  made  successive  assignments 
of  patent  rights  taken  out  in  his  name,  and  the  latter  assignment 
has  been  recorded  first,  an  agreement  by  the  first  assignee  to 
retransfer  to  him  an  interest  in  the  patents  in  consideration  of 
his  testifying  in  a  suit  to  establish  the  priority  of  the  first  assign- 
ment has  been  held  illegal.**  Likewise  an  agreement  for  the  com- 
pensation of  an  expert  witness  contingent  on  his  testimony  or  the 

<«.  Clifford  V.  Hughes,  (Sup.  1910)  (Sup.  App.  T.  1904)   14  N.  Y.  Annot. 

139  A-pp.  Div.  730,  731,  124  N.  Y.  S.  Cas.  360,  86  N.  Y.  S.  267. 

478.  67.  Nickelson  y.  Wilson,  (1875)  60 

65.  Oowles    V.    Rochester    Folding  N.  Y.  362,  370. 

Box  Co.,    (Sup.  1903)   81  App.  Div.  68.  Cowles    v.    Bochester    Folding 

414,  420,  80  N.  Y.  S.  811.    See  «upra,  Box  Co.,    (Sup.   1903)    81   App.  I>iv. 

Mction  326  et  seq.,  as  to  when  the  414,  80  N.   Y.  S.   811,  affirmed   170 

performance  of   one's   legal   duty   is  N".   Y.   87,  71    N.   E.   468;    Laffin   v. 

a  consideration.  Billington,    (Sup.  App.  T.   1904)    14 

66.  NickeUon  v.  Wilson,  (1876)  60  N.  Y.  Annot.  Ca«.  360,  86  N.  Y.  S. 
X.  Y.  362,  370;  Cowles  v.  Rochester  267. 

Folding  Box  Co.,  (Sup.  1903)  81  App.  68.  Cowles    v.    Rochester    Folding 

Dir.  414,  80  X.  Y.  &  811,  affirmed  Box  Co.,   (Stq>.  1903)    81  App.  Div. 

179  y.  Y.  87,  71  N.  E.  468;   Pollak  414,   80   N.   Y.   S.   811,   affirmed   179 

V.    Gregory,    (Super.    Ct.    1861)    22  N.  Y.  87,  71  K.  E.  468. 
Super.  Ot.  116;  Laffin  v.  Billington, 
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result  of  the  litigation  being  favorable  to  tbe  promisor  is  illegal.'* 
Thus  where  an  attack  on  the  constitutionality  of  the  eighty  cent 
gas  statute  is  made,  and  the  value  of  the  plant  of  the  gas  company 
is  brought  in  issue,  an  agreement  for  the  compensation  of  an 
expert  witness  for  the  state  as  to  such  value,  contingent  on  his 
placing  a  lower  valuation  on  the  plant  than  that  placed  by  the 
gas  company's  expert,  would  be  illegal."  A  statement  in  good 
faith  by  an  expert,  based  on  partial  data,  that  his  valuation  of  a 
gas  plant  will  be  less  than  that  testified  to  by  opposing  witnesses, 
is  insufScient  to  prove  that  his  right  to  compensation  was  subject 
to  the  condition  that  his  testimony  should  place  such  lower  value 
on  the  plant,  and  his  right  to  recover  the  agreed  compensation 
is  not  affected  by  the  further  fact  that  after  a  more  complete 
examination  he  is  unable  to  testify  to  such  lower  valuation."  If 
the  contract  is  illegal  and  is  entire,  no  recovery  can  be  had  thereon 
even  for  the  expenses  incurred  by  the  witness.'" 

§  448.  A|n*eements  for  Procurement  of  Evidence. —  The  prin- 
ciples announced  in  the  foregoing  paragraph  apply  equally  to 
agreements  to  procure  evidence  consisting  of  the  testimony  of 
third  persons.  If  the  compensation  for  doing  so,  to  be  made  to 
one  not  interested  in  the  litigation,  is  contingent  on  the  decision 
in  the  litigation  being  favorable  to  the  promisor,  an  inducement 
to  the  subornation  of  perjury  is  offered  and  the  agreement  is 
held,  as  a  general  rule,  against  public  policy.''*    "  The  recognition 


70.  Hough  V.  State,  (Sup.  1911) 
145  App.  Div.  718,  130  N.  Y.  8.  407; 
Laffin  V.  Billington,  (Sup.  App.  T. 
1904)  86  N.  y.  S.  267;  PoUak  v. 
Gregory,  (Super.  Ct.  1861)  22  Super, 
a.  116. 

In  Rosewater  v.  Glen  Telephone 
Co.,  (Sup.  1903)  81  App.  Div. 
275,  80  N.  Y.  S.  880,  a  claim  for 
ooiapensation  for  services  by  an  ex- 
pert in  malcing  an  affidavit  for  Uie 
in  a  miit  was  upheld,  thotigh  the  em- 
ployment WBB  on  condition  that  the 
aflSdavit  should  be  of  use  to  the  de- 
fendant in  the  suit  or,  in  other  words, 
favorable  to  the  hitter's  contention 
in  such  suit.  The  affidavit  as  drawn 
was  favorable  to  the  defendant's  con- 
tention and  as  stated  by  the  court 
drawn  in  good  faith.    The  validity  of 


the  contract  of  employment  was  not, 
however,  raised  or  considered. 

71.  Hough  v.  State,  (Sup.  1911) 
145  App.  Div.  718,  130  N.  Y.  S.  407, 
affirming  as  to  this  but  reversing  on 
other  grounds  68  Misc.  26,  124 
K.  Y.  a  878.  In  this  case,  however, 
it  was  held  that  the  evidence  w««  in- 
sufficient to  show  that  the  right  of 
the  witness  to  compensation  was 
subject  to  such  condition. 

78.  Hough  v.  State,  (Sup.  1911) 
145  App.  Div.  718,  130  N.  Y.  8.  407, 
reversing  on  other  groundc  68  Misc. 
26,  124  N.  Y.  S.  878. 

73.  Hough  y.  State,  (Sup.  1911) 
145  App.  Div.  718,  130  N.  Y.  8.  407, 
reversing  68  Misc.  26,  124  N.  Y.  8. 
878;  Pollak  v.  Gregory,  (Super.  Ct 
1861)  22  Super,  a.  116. 

74.  Matter   of    New   York,    (Sup 
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of  contracts  of  this  character,"  says  Van  Brunt,  P.  J.,  "  would 
be  the  introduction  of  all  sorts  of  fraud  and  deception  in  proceed- 
ings before  courts  of  justice,  in  order  that  parties  might  receive 
compensation  out  of  the  results  of  their  successful  manufacture 
of  proofs  to  be  presented  to  the  court,  thus  holding  out  a  premium 
upon  subornation.  The  mere  statement  of  the  proposition  seems 
to.  show  that  such  a  contract  could  never  be  recognized  in  any 
court  of  justice. ' ' "  Where,  however,  the  person  agreeing  to  pro- 
cure the  evidence  was  himself  directly  interested  in  the  litigation, 
and  the  contingent  result  would  be  detrimental  to  such  interest 
which  was  just  in  its  character,  and  the  evidence  to  be  produced 
was  chiefly  of  a  documentary  character,  the  agreement  has  been 
upheld.  For  example,  a  claim  to  a  mortgage  was  made  by  one 
A.,  under  a  trust  deed  executed  by  the  mortgagee,  and  the  latter 
instituted  a  suit  to  set  aside  the  deed.  In  this  action  a  receiver 
was  appointed  with  authority  to  receive  payment  of  the  mortgage. 
The  plaintiff,  without  any  request  on  the  part  of  the  mortgagor, 
paid  the  mortgage  debt  and  received  from  the  receiver  a  satis- 
faction of  the  mortgage  which  he  claimed  entitled  him  to  enforce 
the  mortgage.  Thereafter  a  suit  was  instituted  to  foreclose  the 
mortgage,  making  the  mortgagor  and  a  junior  mortgagee  parties. 
They  claimed  in  this  suit  that  the  payment  by  the  plaintiff  oper- 
ated as  a  satisfaction  of  the  mortgage,  and  agreed  with  the  plain- 
tiff that  if  he  would  produce  the  evidence  necessary  to  support 
the  defense  they  would  pay  him,  if  the  defense  was  successful, 
the  amount  paid  by  him  to  the  receiver.  It  was  held  that  under 
the  circumstances  the  agreement  was  not  illegal,  Andrews,  J., 
saying:  "  In  this  case  Hill  [the  plaintiff]  was  not  a  stranger  in 
interest  to  the  subject  of  the  litigation.  His  antecedent  relation 
to  the  mortgage  made  it  just  that  he  should  be  indemnified,  for 
the  money  advanced  by  him,  in  case  his  pajnuent  should  be  avail- 
able to  Brown  in  the  foreclosure  action.    The  mere  fact  that  the 

1911 )  144  App.  Div.  107,  128  N.  Y.  e.  (1831)    7    Bing.    369,   says:      «W« 

999;    Lyon   v.   Hussey,    (Sup.   G.  T.  fully  asamt  to  the  decision  in  that 

1894)  82  Hun  16,  63  State  Bep.  631,  case.     An  a^eMnent  by  a  stranger 

31  N.  Y.  S.  281.  to  furnish  evidence  to  substantiate  a 

76.  Lyon  r.  Hussey,    (Sup.   1894)  claim  or  defense,  for  a  compensation 

82   Hun   15,   63  State  Kqt.   531,   31  depending   upon   the  success   of   his 

y.  y.  S.  281.  efforts,  is  dangerous  in  its  tendency, 

See     also     Wellington     v.     Kelly  as  furnishing  an  inducement  for  per- 

(1881)    84  N.  Y.  543,  648,  wherein  jury   and    the   subornation    of   wit- 

AsdrewB,    J.,   citing   with    approval  nesses." 
the  English  case  of  Stanley  v.  Jonee, 
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agreement  might  furnish  a  temptation  to  Hill  to  prevaricate  op 
furnish  false  testimony  does  not,  we  think,  stamp  the  agreement 
as  illegal  per  se,  and  no  illegal  or  improper  intent  on  the  part 
of  any  of  the  parties  is  disclosed  by  the  evidence. ' '  ^'  An  agree- 
ment to  pay  a  reward  for  the  apprehension  and  conviction  of 
persons  guilty  of  crimes  is  also  upheld.  "  The  interest  of  the 
state,"  says  Bosworth,  C.  J.,  "  to  convict  persons  guilty  of 
crimes  is  the  reason  of  the  rule  which  authorizes  a  reward  for 
information  that  will  establish  their  guilt.  If  it  so  happen  that 
the  person  earning  the  reward  becomes  necessarily  a  witness,  that 
result  is  accidental,  and  the  objection  goes  to  his  credit  and  not  to 
his  competency."" 

Ousting  Courts  of  Jurisdiction 

§  449.  In  General. —  It  is  a  well  recognized  rule  of  the  common 
law  that  public  policy  requires  that  the  courts  shall  be  left  open 
to  individuals  for  the  redress  of  their  wrongs,  and  as  a  general 
rule  provisions  attempting  to  oust  the  courts  of  their  jurisdiction 
are  held  unenforceable.''*  "It  is  familiar  learning,"  says  Pryor, 
J.,  **  that  the  courts  will  not  tolerate  an  agreement  to  oust  them 
of  jurisdiction."''*  And  it  has  been  held  that  a  provision  in  the 
constitution  and  by-laws  of  a  voluntary  association,  consisting  of 
grand  and  subordinate  lodges,  such  as  the  Independent  Order  of 
Odd  Fellows,  whereby  the  grand  lodge  is  attempted  to  be  con- 
stituted a  quasi-judicial  tribunal  to  decree  a  forfeiture  of  the 
property  of  the  members  of  the  subordinate  lodges,  in  case  of 
future  infractions  of  the  rules  of  the  association,  is  against  public 
policy,  and  the  courts  will  not  lend  their  aid  to  the  enforcement 
of  orders  of  forfeiture  made  without  any  specific  submission  of 
the  matters  in  dispute  to  the  tribunal  thus  attempted  to  be  cre- 
ated.** It  is  also  held  that  a  court  will  not  permit  itself  to  be 
ousted  of  the  right  to  consider  competent  evidence  by  a  provision 
in  a  contract  that  it  shall  not  be  put  in  evidence  in  any  action 

76.  Wellington  v.  KeUy,  (1881)  84  v.  Herring,  (Com.  PI.  G.  T.  1892)  2 
N.  Y.  543.  Misc.    106,    49   State   Rep.    126,    21 

77.  Pollak  V.  Gregory,  (Super.  Ct.      N.  Y.  S.  244. 

1861)   22  Super.  Ot.   116,  122.  79.  Runt    v.    Herring,     (Own.    PI. 

78.  Austin  V.  Searing,  (1857)  16  G.  T.  1892)  2  Mice.  105,  107,  49  State 
N.   Y.    112,    116;    Gitler   v.   Russian      Rep.  126,  21  N.  Y.  S.  244. 

Co.,  (Sup.  1908)   124  App.  Div.  273,  80.  Austin  r.  Searing,    (1857)    16 

108  N.  Y.  S.  793,  affirming  as  to  this      N.  Y.  112,  116. . 
66  Misc.  663,  106  N.  Y.  S.  886;  Runt 
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between  the  parties."^  A  provision  in  a  contract  seeking  to  onst 
the  courts  of  jurisdiction  of  an  action  for  its  enforcement  goes 
merely  to  the  remedy  for  its  enforcement  and  is  independent  of 
the  liabilities  assumed  by  the  parties,  and  therefore  does  not, 
according  to  the  better  Ariew,  render  the  contract  illegal  as  a 
whole  and  so  prevent  a  party  thereto  from  enforcing  claims  based 
thereon.  The  extent  to  which  the  courts  ordinarily  carry  the 
rule  denouncing  provisions  of  this  character  is  simply  that  they 
will  not  enforce  a  specific  performance  of  it,  or  permit  it  to  operate 
as  a  defense  if  it  is  pleaded  as  an  answer  to  an  action  on  the 
contract."  On  the  other  hand,  irrespective  of  whether  an  agree- 
ment to  exonerate  a  person  from  liability  for  injuries  caused  by 
his  own  negligence  is  against  public  policy,"  it  has  been  held  that 
as  an  agreement  by  a  servant  in  case  of  injury  **  not  to  institute 
or  appear  as  a  witness  in  any  suit  or  proceedings  "  against  the 
master,  nor  to  "  countenance  or  authorize  any  person  to  sue  or 
appear  and  give  testimony  in  any  suit  claiming  damages  for 
injuries,"  is  against  public  policy;"  and  where  in  consideration 
of  employment  and  one  dollar,  a  servant  so  agreed,  and  also  agreed 
not  to  hold  the  master  liable  for  any  injuries  that  he,  the  servant, 
might  receive  during  the  employment,  it  was  held  that  as  the 
contract  for  the  exoneration  of  the  master  was  entire  the  illegal 
agreement  rendered  it  invalid  as  a  whole."  According  to  the  bet- 
ter view  the  provision  in  a  Lloyd's  insurance  policy,  in  effect, 
that  in  the  event  of  litigation  on  the  policy  no  action  or  other 
proceeding  shall  be  begun  by  the  insured  against  the  underwriters, 
the  principal  insurers,  until  recovery  has  been  had  against  their 
attorneys  in  fact,  through  whom  the  contract  was  made  and  who 
became  personally  liable,  and  the  amount  of  the  loss  thus  fixed, 

81.  Leake,  etc..   Orphan'  House  v.  Civ.  Pro.  377.    And  see  generally  the 

Hoyle,    (Sup.  Sp.  T.  1913)   79  Misc.  cases   cited    throughout   this   subdi- 

301,  139  N.  Y.  8.  1098,  holding  that  viision  in  which,  without  any  discus- 

a  proTision  in  a  lease  that  it  shall  sion  of  the  question,  the  courts  have 

not  be  admiwible  as  evidence  in  any  permitted  an  action  on  the  contract 

action   between  the  parties  is   inef-  to  be  maintained  ignoring  merely  the 

feotual  to  render  the  lease  inadmiesi-  ille^l  provision, 

ble    in    an    action    involving    ri^ts  83.  See  infra,  section  630  et  seq. 

bamd  thereon.  84.  Runt    v.    Herring,     (Com.    PI. 

8a.  Leiter  v.  Beecher,  (Sop.  1896)  O.  T.   1892)    2  Misc.   105,  49   State 

2  Ajip.  Div.  677,  680,  3  N.  Y.  Annot.  Rep.  126,  21  N.  Y.  S.  244. 

Om.    116,    74    State    Rep.    410,    37  88.  Runt    v.    Herring.     (Com.    PI. 

N.  Y.S.  1114;  Knorrv.  Bates,  (Com.  G.   T.   1892)    2  Misc.   105,  49   State 

PI.    Sp.  T.    1896)    12   Misc.   395,   67  Rep.  126,  21  N.  Y.  S.  244. 
State  Rep.  692,  33  N.  Y.  S.  69),  24 
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is  held  a  valid  condition  precedent  to  the  right  to  maintain  an 
action  against  the  individual  underwriters,  and  not  an  illegal 
attempt  to  oust  the  courts  of  jurisdiction."  And  where  in  an 
insurance  policy  the  insurers  bound  themselves  severally  for  a 
certain  amount  or  proportion  of  the  total  insurance,  a  provision 
that  only  one  of  the  insurers  should  be  sued  to  establish  their 
liability  for  a  loss  has  been  upheld  and  the  right  of  the  insured 
to  maintain  an  original  action  against  more  than  one  of  the  insur- 
ers denied."  An  agreement  by  parties  to  abide  the  result  or  settle 
their  disputes  in  accordance  with  the  decision  of  the  court  in  an 
action  between  other  persons  is  not  subject  to  the  objection  that 
it  is  an  illegal  attempt  to  oust  the  courts  of  jurisdiction."  Parties 
may  bind  themselves  by  agreement  not  to  sue  for  a  limited  time 
for  the  enforcement  of  their  contract  or  other  rights,  and  accord- 
ing to  one  line  of  authorities  which  has  been  followed  in  our  state, 
such  an  agreement  may  be  set  up  in  defense  to  an  action  brought 
in  breach  of  the  agreement.'*  Thus  it  has  been  held  that  where 
cotenants  contract  as  to  the  manner  in  which  the  common  estate 
shall  be  managed  for  a  certain  time,  and  agree  not  to  partition 


86.  Ketchum  v.  Belding,  (Sup. 
1901 )  58  App.  Div.  295,  68  N.  Y.  S. 
1099,  affinning  32  Misc.  506,  66. 
N.  Y.  S.  307,  which  reversed  on  ques- 
tion of  pleading  31  Misc.  498,  64 
N.  Y.  S.  550. 

In  Knorr  v.  Bates,  (Com.  PI.  Sp.  T. 
1895)  12  Misc.  395,  67  State  Rep.  592, 
33  N.  Y.  S.  691,  24  Civ.  Pro.  377, 
aiBrmed  14  Misc.  501,  70  State  Rep. 
686,  35  N.  Y.  S.  1060,  a  contrary 
view  as  to  the  validity  of  such  an 
agreement  is  taken,  based  on  the  ae- 
enimption  that  the  agents  were  in  fact 
in  no  wise  liable  on  the  contract. 
This  aseumption,  however,  was  false 
as  shown  in  the  later  case  of  Leiter 
V.  Beecher,  (Sup.  1896)  2  App.  Div. 
577,  3  N.  Y.  Annot.  Cas.  116,  74  SUte 
Rep.  410,  37  N.  Y.  S.  1114  (see  also 
McLean  v.  Tobin,  (Sup.  App.  T. 
1908)  58  Misc.  528,  109  N.  Y.  S. 
926),  and  therefore  the  entire  foun- 
dation for  the  decision  is  destroyed. 

See  infra,  section  463,  as  to  con- 
ditions precedent  to  rights  of  action 


not  regarded  as  attempts  to  oust  the 
courts  of  jurisdiction. 

87.  New  Jersey,  etc..  Concentrat- 
ing Works  V.  Ackermann,  (Sup. 
1896)  6  App.  Div.  540,  39  N.  Y.  8. 
58d,  reversing  15  Misc.  605,  73  State 
Rep.  114,  37  N.  Y.  S.  489. 

88.  New  Jersey,  etc..  Concentrating 
Works  V.  Ackermann,  (Sup.  1896)' 6 
App.  Div.  540,  643,  39  N.  Y.  S.  686. 

89.  Brown  v.  Ooddington,  (Sup. 
G.  T.  1893)  72  Hun  147,  65  State 
Rep.  515,  26  N.  Y.  S.  649,  approving 
the  view  <taken  by  the  Michigan 
court  in  Robinson  v.  Godfrey,  (^p. 
1862)  2  Mich.  408,  and  Moiigan  v. 
Butterfteld.  (3up.  1856)  3  Mich.  615, 
and  disapproving  the  view  expressed 
in-  Chandler  v.  Herrick,  (Siq).  1821) 
19  Johns.  129,  and  Winnaas  v.  Hus- 
ton, (Sup.  1831)  6  Wend.  471.  to  the 
effect  that  an  agreement  not  to  eue 
is  an  independent  agreement  for 
which  an  action  for  its  'breach  may 
be  brought,  but  which  cannot  be  set 
up  in  bar  of  an  action  brought  be- 
fore the  lapse  of  the  time  fixed. 


Digitized  by  VjOOQIC 


1460] 


ILLEGALITY 


701 


during  the  existence  of  the  contract,  sach  agreement  is  a  defense 
to  a  suit  brought  by  one  of  such  cotenants  for  a  partition.** 

§  450.  Restriction  to  Particnlar  Court. —  A  contract  which 
attempts  to  exclude  a  party  from  suing  in  the  courts  of  our  states, 
in  case  of  a  future  controversy,  so  as  to  compel  him  to  resort  to 
the  courts  of  a  foreign  country,  is  against  public  policy,**  and 
it  would  seem  that  a  provision  requiring  an  action  thereon  to  be 
brought  in  a  particular  court  violates  the  general  rule  prohibiting 
contracts  ousting  the  courts  of  jurisdiction.**  Thus  it  has  been 
held  that  a  provision  in  a  contract  which  attempts  to  limit  a 
person  to  bringing  ^ny  action  thereon  in  the  Supr^ne  Court  is 
invalid  and  does  not  deprive  him  of  the  right  to  bring  his  action 
in  the  municipal  court  of  the  city  of  New  York,**  and  a  provision 
in  an  insurance  policy  that  any  action  thereon  in  the  state 
shall  be  brought  "  in  courts  sitting  in  the  city  of  Buffalo  and 
there  tried,"  has  been  held  ineffectual  to  deprive  the  insured  of 
the  right  to  bring  an  action  thereon  in  a  court  of  a  justice  of  the 
peace  in  another  place.**  This  is  also  the  view  taken  by  the  federal 
Supreme  Court  as  to  the  validity  of  a  provision  by  which  it  is 
sought  to  restrict  the  right  of  a  party  to  a  contract  to  sue  thereon 
in  the  federal  courts,  or  to  remove  to  a  federal  court  an  action 
brought  in  a  state  court,**  and  an  agreement  to  sue  only  in  the 


90.  Brown  v.  Ooddington,  (9up. 
0.  T.  1893)  72  Hun  147,  65  State 
R«p.  515,  25  N.  Y.  S.  049. 

91.  Gitler  v.  Russian  Co.,  (Sup. 
1908)  124  App.  Biv.  273,  108  N.  Y.  S. 
793,  affirming  as  to  this  66  Misc.  653, 
10«  N.  Y.  S.  886. 

9S.  McLean  v.  Tobin,  (Sup.  App. 
T.  1008)  68  Misc.  628,  109  N.  Y.  S. 
926;  Darling  y.  Protective  Assur.  Co., 
(County  Ct.  1911)  71  Misc.  113,  127 
y.  Y.  8.  486.  See  also  Benson  v. 
Eastern;  BIdg.,  etc.,  Am'n,  (1903) 
174  N.  Y.  83,  66  N.  E.  627,  reversing 
87  A|>p.  Div.  319.  74  Jf.  Y.  S.  606; 
Meacham  v.  Jamestown,  etc.,  R.  Co., 
(1914)  211  N.  Y.  346,  352,  106  N.  E. 
663    (per  Otrdozo,  J.). 

Iiv  Hancock  Leather  Co.  v.  Ayrault, 
N.  Y.  L.  J.  Dec.  14,  1904,  Scott,  J., 
at  Special  Term,  considered  a  case 
where  an  insurance  policy  provided 
that  tbe  action  ehould  be  brought 
"in    the    highest   court   of    original 


jurisdiction."  Referring  to  this 
clause,  the  court  said;  "Thia  in- 
volves the  proposition  that  the 
parties  to  the  contract  could,  by 
agreement  between  thems«Ives,  law- 
fully and  effectually  oust  certain 
courts  of  their  statutory  jurisdiction. 
Such  a  proposition  is  wholly  untena- 
ble (Home  Ins.  Co.  v.  Morse,  87  U.  S. 
446),  and  the  clause  relied  upon 
must  be  held  to  be  wholly  inoperative 
and  invalid." 

98.  McLean  v.  Tobin,  (Sup.  App. 
T.  1908)  58  Misc.  628,  109  N.  Y.  8. 
926. 

84.  Darling  t.  Protective  Aseur. 
Soc,  (County  Ct.  1911)  71  Misc.  113, 
127  N.  Y.  S.  486. 

95.  Home  Ins.  Co.  v.  Morse,  (1874) 
20  Wall.  446,  22  U.  S.  (L.  ed.)  365; 
Doyle  V.  Continental  Ins.  Co.,  (1876) 
94  U.  S.  535,  24  U.  &  (L.  ed.)  148; 
Barron  v.  Bumside,  (1887)  121  U.  S. 
186,  7  S.  Ct.  931,  80  U.  S.   (L.  ed.) 
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federal  Circuit  Court  has  been  held  against  public  polie7  and 
ineffectual  to  deprive  a  party  of  the  right  to  sue  in  a  state 
court.** 

On  the  other  hand  the  view  has  been  taken  that  no  rule  of  pub- 
lic policy  precludes  the  parties  from  contracting  as  to  the  counly 
in  which  an  action  brought  therein  can  be  tried,"  and  where  an 
action  in  the  Supreme  Court,  which  is  the  same  court  throughout 
the  state,  was  brought  in  another  county  than  that  so  specified,  the 
defendant  has  been  permitted  by  answer  to  set  up  the  limitation 
as  a  defense  to  the  action.**  The  Court  of  Appeals,  however,  in 
a  fairly  recent  case,  in  which  Cullen,  J.,  expresses  as  his  opinion 
that  a  contract  which  attempts  to  restrict  the  right  of  a  party 
to  sue  thereon  in  a  particular  court  is  not  effectual  to  oust  other 
courts  of  jurisdiction,  holds  that  a  provision,  if  valid,  specifying 
the  counly  in  which  an  action  brought  in  the  Supreme  Court  shall 
be  tried,  does  not  affect  the  jurisdiction  of  the  court  in  case  the 
action  is  commenced  in  another  county,  and  cannot  be  set  up  as 
a  defense  in  bar  of  the  action,  but  can  be  made  available  only 
by  a  motion  for  a  change  of  venue.** 

§  451.  TjinitiTig  Time  for  Commencement  of  Action. — Accord- 
ing to  the  view  taken  in  our  state  it  is  well  settled,  as  a  general 
rule,  that  the  parties  to  a  contract  may  provide  for  a  shorter  limi- 
tation for  an  action  thereon  than  that  fixed  by  the  general  law. 
Such  an  agreement  is  not  expressly  or  impliedly  prohibited  by  the 
general  statute  of  limitations  and  is  consistent  with  the  policy  on 
which  such  statute  is  founded,  and  where  a  reasonable  time  for 
the  institution  of  an  action  is  given  the  agreement  is  not  subject 
to  the  objection  that  it  is  an  illegal  attempt  to  oust  the  courts 
of  jurisdiction.*     Stipulations  of  this  character  have  been  very 

915.      See    Sanford    v.    Cramnercial  N.  Y.  Annot.  Ca«.  14,  62  State  Rep. 

Travelers'    Mut.    Aec.    Ass'n,     (Sup.  566,  30  N.  Y.  S.  668. 

O.  T.  1806)  86  Hun  380,  382,  67  State  99.  Benson  v.   Eastern   BId«.,  etc., 

Rep.  225,  33  N.  Y.  S.  612.  Ass'n,  (1903)   174  N   Y.  83,  66  N.  E. 

86.  Mutual  Reserve  Fund  L.  Aas'n  627,  reversing  67  App,  Div.  319,  74 

V.  Cleveland  Woolen  Mills,   (6th  Cir.  N.  Y.  8.  506. 

1897)    82   Fed.   508,  54  U.   S.  A^p.  1.  Ames  v.  New  York  Uni<»  Ins. 

290,  27  C.    C.  A.  212.  Co.,   (1856)    14  N.  Y.  253;  Ripley  v. 

97.  Greve  v.  Aetna  Live  Stock  Ine.  Aetna  'Ins.  Co,  (1864)  30  N.  Y.  136; 
Co.,  (Sup.  O.  T.  1894)  81  Hun  28,  1  Roach  v.  New  York  Ins.  Co.,  (1864) 
N.  Y.  Annot.  Gas.  14,  62  State  Rep.  30  N.  Y.  546;  New  York  v.  Hamil- 
666,  30  N.  Y.  S.  668.  ton  P.  Ins.  Co.,  (1868)  39  N.  Y.  46, 

98.  Greve  v.  Aetna  Live  Stock  Ins.  6  Trans.  App.  244;  Wilkinson  v. 
Co.,  (Sup.  G.  T.  1894)  81  Hun  28,  1  Worcester   First   Nat.    F.    Ins.    Co., 
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frequently  inserted  in  insurance  policies,  and  in  this  connection 
Mullen,  J.,  says:  "  I  am  unable  to  perceive  any  good  reason  why 
parties  to  a  contract  may  not  agree  that  an  action  for  a  breach  of 
it  diall  be  brought  within  the  period  shorter  than  that  fixed  for 
bringing  an  action,  or  that  the  right  of  action  shall  be  deemed 
abandoned.  So  far  from  interfering  with,  it  more  effectually 
secures  the  end  sought  to  be  attained  by  the  statute  of  limita- 
tions."^ And  in  a  later  case  Danforth,  J.,  says:  "  That  such  a 
condition  is  valid  cannot  now  be  questioned."  '  The  Code  of 
Civil  Procedure,  section  414,  states  that  the  provisions  of  the  chap- 
ter relating  to  the  limitation  of  actions  "  apply,  and  constitute 
the  only  rules  of  limitation  applicable,  to  a  civil  action  or  special 
proceeding,  except  in  one  of  the  following  cases:  1.  A  case 
where  ...  a  shorter  limitation  is  prescribed  by  the  written  con- 
tract of  the  parties."  This  is  an  express  recognition  of  the  right 
of  the  parties  to  require,  by  an  express  provision  in  the  contract, 
that  any  action  thereon  must  be  brought  within  a  shorter  period 
than  that  fixed  by  the  general  provisions  of  the  Code.*  The. gen- 
eral rule  is  subject  to  the  qualification  that  the  time  specified  for 
bringing  the  action  must  be  reasonable  under  all  the  circumstances 
of  the  case,*  and  while  a  provision  in  an  insurance  policy  limiting 
to  six  months  the  time  for  bringing  an  action  on  the  policy  is 
generally  upheld,'  it  has  been  held  that  such  a  provision  is  void  as 
unreasonable  when  attempted  to  be  applied  to  a  case  in  which 
the  insurer  delayed  its  final  determination  as  to  whether  to  pay 

(1878)     72   N.   Y.    499,   aflSrming    9  2.  Ripley  v.  Aetna  In*.  Co.,  (1864) 

Hun   622;    Arthur  v.   Homestead   F.  30  N.  Y.  136,  163. 

Im.  Co.,  (1879)  78  N.  Y.  462;  In  re  $.  Arthur  v.  Homestead  F.  Ins.  Co., 

Kew  York,  etc.,  R.  Co.,    (1885)    98  (1879)   78  N.  Y.  462,  466. 

N.  Y.  447,  453;  New  Jersey,  etc.,  Con-  4.  Sullivan  v.  Prudential  Ins.  Co., 

oevtrating    Works     v.     Ackennann,  (1902)  172  N.  Y.  482,  65  N.  E.  268. 

(9up.    1896)    6   App.   Div.    640,   39  5.  Magner    v.    Mutual    L.    Ase'n, 

N.  Y.  S.  685,  affirming  15  Misc.  605,  (Sup.    1897)     17    App.    Div.    13,    44 

73  State  Hep.  114,  37  N.  Y.  S.  480;  N.  Y.  8.  862,  affirmed  162  N.  Y.  667 

People  V.  American  Steam  Boiler  Ins.  mem.,  57  X.  E.  1116. 

Co.,  (Sup.  1896)   10  App.  Div.  9,  76  6.  Sullivan  v.  Prudential  Ins.  Co., 

State  Rep.  1028,  41  N.  Y.  S.  631;  (1902)  172  N.  Y.  482,  66  N.  E.  268, 

People  V.  American  Steam  Boiler  Ins.  reversing  on  other  grounds  63  App. 

Co.,  (Sup.  G.  T.  1895)  89  Hun  456,  69  Div.  280,  71  N.  Y.  S.  626;  Ryer  v. 

State   Rep.   721,  36   N.   Y.   S.   322;  Prudential  Ins.  Co.,   (Sup.  1903)   86 

<yBrien  v.  Mechanics',  etc.,  F.  Ins.  App.  Div.  7,  82  N.  Y.  S.  971;  Sweet- 

0>.,  (Super.  Ct.  1873)  36  Super.  Ct.  eer  v.  Metropolitan  L.  Ins.  Co.,  (Com. 

110,  14  Abb.  Pr.  N.  S  314,  46  How.  PI.  G.  T.  1894)  8  Misc.  251,  59  State 

Pr.  468,   reversed  on  other  grounds  Rep.  249,  28  N.  Y.  S.  543. 
56  N.  Y.  42. 
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the  claim  until  three  days  before  the  expiration  of  the  six  months.' 
The  view  is  also  taken  that  provisions  of  this  character  are  not 
favored  by  the  court  and  are  to  be  strictly  construed.* 

§  452.  Arbitration  Agreements;  Conunon  Law  Sole. — ^An 
agreement  to  submit  to  arbitration  controversies  which  may  arise 
between  the  parties,  in  so  far  as  an  attempt  is  made  to  preclude 
the  parties  from  resorting  to  the  courts  for  the  settlement  of  such 
disputes,  is,  under  the  common  law  rule,  regarded  as  unenforce- 
able for  reasons  of  public  policy  as  an  attempt  to  oust  the  courts 
of  jurisdiction,'  and  a  submission  of  an  existing  controversy  to 
arbitration  was  revocable  by  either  party  at  any  time  before  the 
award  was  made,**  leaving,  however,  in  case  of  a  revocation  with- 
out just  cause,  the  party  doing  so  liable  to  the  other  party  in 
damages  for  a  breach  of  his  contract  express  or  implied  not  to 
revoke  the  submission."  As  said  by  Martin,  J.:  "  It  is  well 
settled  by  a  long  line  of  both  American  and  English  authorities, 
that  a  general  covenant  or  agreement  that  any  differences  that 


7.  Hagner  -  v.  Mutual  L.  Aaafn, 
(Si^.  1897)  17  App.  Div.  13,  44 
N.  Y.  S.  862,  affinned  162  N.  Y.  667 
mem.,  57  N.  E.  1116. 

8.  Jackson  v.  Metropolitan  L.  Ii». 
Co.,  (Sup.  Tr.  T.  1910)  69  Misc.  265, 
126  N.  Y.  a  680,  affirmed  144  App. 
Div.  912  mem.,  128  N.  Y.  8.  1127. 

9.  Haggart  y.  Morgan,  (1851)  6 
N.  Y.  422;  Hurst  v.  Litchfield, 
(1868)  39  N.  Y.  377,  7  Trans.  App. 
179;  Delaware,  etc.,  Canal  Co.  v. 
Pennsylvania  Ooal  Co.,  (1872)  50 
N.  Y.  250;  Seward  v.  Rochester, 
(1888)  100  N.  Y.  164,  15  State  Rep. 
193,  16  N.  E.  348;  Sanford  v.  Com- 
mercial Travelers'  Mut.  Aec.  Ass'n, 
(1895)  147  N.  Y.  326,  2  N.  Y.  Annot. 
Cas.  285,  69  State  Rep.  689,  41  N.  B. 
694,  affirming  86  Hun  380,  67  State 
Rep.  225,  33  N.  Y.  S.  512;  Thomas 
W.  Finucane  Co.  v.  Board  of  Educa- 
tion, (1907)  190  N.  Y.  76,  82  N.  E. 
737,  reversing  on  other  grounds  116 
Aj)p-  !>»▼•  920  mem.,  101  N.  Y.  8. 
1121;  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co., 
(1908)  192  N.  Y.  209,  84  N.  E.  966, 
on  prior  appeal  170  N.  Y.  439,  63 
N.  E.  450;  Meacham  v.  Jamestown, 
etc.,  R.  Co.,   (1914)   211  N.  Y.  346, 


105  N.  E.  653,  reversing  151  App. 
Div.  941  m«an.,  36  N.  Y.  8.  1141; 
Keefe  v.  National  Aoc  Soc.,  (Sup. 
1896)  4  App.  Div.  392,  38  N.  Y.  S. 
854;  St.  R^is  Paper  Co.  v.  Santa 
Clara  Lumber  Co.,  (Sup.  1906)  105 
App.  Div.  341,  363,  93  N.  Y.  S.  1146, 
affirming  on  opinion  1>elow  42  Misc. 
102,  86  N.  Y.  S.  1034,  and  approved 
as  to  this  but  rev«reed  oa  other 
grounds  186  N.  Y.  89,  78  N.  E.  701 ; 
Baldwin  v.  Fraternal  Aoc  Ass'n, 
(Sup.  8p.  T.  1897)  21  Miec.  124,  46 
N.  Y.  8.  1016;  Sutro  v.  BUk,  (Sup. 
Aj>p.  T.  1916)  151  N.  Y.  S.  764;  CSay 
V.  Lathrop,  (Sup.  G.  T.  1887)  6  State 
Rep.  603.  See  aleo  Greaaon  v. 
Keteltas,   (1868)    17  N.  Y.  401,  496. 

10.  Austin  V.  Searing,  (1867)  16 
N.  Y.  112,  116,  123;  Greaeon  v. 
Keteltas,  (1858)  17  N.  Y.  401,  496; 
People  y.  Naah,  (1888)  111  N.  Y.  310, 
19  State  Rep.  76,  18  N.  E.  630,  16 
Civ.  Pro.  83;  ThMnas  W.  Finucane 
Co.  y.  Board  of  Education,  (1907) 
190  N.  Y.  76,  82  N.  E.  737,  revers- 
ing on  other  grounds'  116  Appw  IMv. 
920  mem.,  101  N.  Y.  8.  1121. 

H.  People  V.  Nash,  (1888)  111 
N.  Y.  310,  19  State  Rep.  76,  18  N.  E. 
630,  16  Civ.  Pro.  83. 
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may  subsequently  arise  in  the  performance  of  a  contract,  or  under 
an  executory  agreement,  shall  be  submitted  to  the  decision  of 
arbitrators  or  referees,  will  not  oust  a  court  of  law  or  equity  of 
jurisdiction,  and  that  judicial  powers  in  regard  to  the  property 
and  rights  of  parties  cannot  by  such  an  agreement  be  conferred 
upon  others  to  the  exclusion  of  the  jurisdiction  of  the  courts."" 
And  it  is  held  by  the  Court  of  Appeals  that  judicial  comity  does 
not  require  our  courts  to  give  effect  to  such  a  contract,  though 
its  validity  is  recognized  in  the  state  where  it  was  made  and  where 
it  was  to  be  performed.**  It  consequently  has  been  held  that  a 
provision  in  a  building  or  construction  contract  that  all  disputes 
or  controversies  arising  under  the  contract  shall  be  adjusted  by 
the  supervising  architect  or  engineer  and  his  decision  shall  be 
final  is  not  binding,  being  against  the  policy  of  the  common  law, 
and  that,  though  such  a  question  arises,  an  action  may  be  main- 
tained on  the  contract  by  the  contractor,  without  any  offer  to  sub- 
mit the  matter  for  adjustment."  The  same  view  is  taken  at  com- 
mon law  as  regards  a  stipulation  in  articles  of  partnership  for 
the  submission  to  arbitration  of  all  controversies  arising  between 
the  parties." 

§  453.  — >—  Condition  Precedent  to  Bight  of  Action. —  It  was 
said  some  time  ago  by  Allen,  J.,  that  the  tendency  of  the  more 
modem  decisions  is  to  narrow  rather  than  to  enlarge  the  opera- 
tion and  effect  of  earlier  decisions  limiting  the  power  of  contract- 
ing parties  to  provide  a  tribunal  for  the  adjustment  of  possible 
differences  without  a  resort  to  courts  of  law,"  and  the  rule  has 
been  adopted  that  where  by  the  same  agreement  which  creates  a 
liability  and  gives  a  right  it  is  made  a  condition  precedent  to 
a  right  of  action  thereon  that  certain  facts  shall  be  determined 

13.  Sanford  v.  Conunercial  Trav-  As  to  the  validity  of  provisions 
etere'  Mut  Ace.  Ass'ii,  (Sup.  O.  T.  making  ^the  certificate  of  the  a<rchi- 
1896)  86  Htm  380,  391,  67  State  Bqt.  tect  or  engineer  as  to  the  perfonn- 
225,  33  N.  Y.  8.  512.  ance  of  the  contract  or  the  quantity 

IS.  Meacham  t.    Jomeetown,    etc.,  of  the  work  done  a  condition   pre- 

K.  Co.,    (1914)    211   N.  Y.  346,  106  cedent  to  the   right  to   recover   the 

N.  E.   663,  rercrsing  151   App.  Div.  agreed  comp«isation,  see  the  follow- 

Ml  mem.,  36  N.  Y.  8.  1141.  ing  section. 

14.  Hurst  T.  Litchfield,   (1868)   39  15.  Hurst  ▼.  Litchfield,   (1868)  39 
N.    Y.    377,    7    Trans.    App.     179;  N.  Y.  377,  379,  7  Trans.  App.  179. 
Meacham  v.  J«mestown,  etc.,  R.  Go.,  16.  Delaware,   etc.   Canal    Co.   v. 
(1914)  211  N.  Y.  346,  106  N.  E.  663,  Pennsylvania   Coal   Co.,    (1872)    60 
lerersing   151  App.  Div.   941   mem.,  K.  Y.  250,  259. 

136  N.  Y.  8.  1141. 
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or  amounts  and  values  ascertained  by  so-called  arbitrators  or 
appraisers  in  case  the  parties  cannot  agree  thereon,  effect  will  be 
given  thereto  and  a  party  be  denied  the  right  to  sue  without  com- 
plying with  such  condition  precedent  or  showing  a  valid  excuse  for 
his  failure  to  do  so."  In  distinguishing  a  general  provision  for 
arbitration  from  one  within  the  above  qualification,  Allen,  J.,  says : 
"  In  one  class  the  parties  undertake  by  an  independent  covenant 
or  agreement  to  provide  for  an  adjustment  and  settlement  of  all 
disputes  and  differences  by  arbitration,  to  the  exclusion  of  the 
courts,  and  in  the  other  they  merely,  by  the  same  agreement  which 
creates  the  liability  and  gives  the  right,  qualify  the  right  by  pro- 
viding that  before  a  right  of  action  shall  accrue  certain  facts  shall 
be  determined  or  amounts  and  values  ascertained,  and  this  is  made 
a  condition  precedent  either  in  terms  or  by  necessary  implica- 
tion. This  ease  is  within  the  latter  class,  and  the  condition  being 
lawful,  the  courts  have  never  hesitated  to  give  full  effect  to  it."" 
And  in  a  more  recent  case  Werner,  J.,  says:  "  The  question 
presented,  by  this  demurrer  is  whether  the  clause  in  the  contract 
above  referred  to  comes  within  the  rule  which  nullifies  contracts 
ousting  the  courts  of  their  jurisdiction,  or  within  another  and 
equally  well-established  rule,  that  parties  may  covenant  that  no 
right  of  action  shall  accrue  until  a  third  person  has  performed 
specific  acts  or  determined  certain  differences  between  them.  The 
line  of  demarcation  between  the  two  classes  of  cases  is  clear  and 
distinct.  The  difSculty,  if  any,  lies  in  the  application  of  particular 
facts  to  a  clearly  defined  rule."**  Thus  in  case  of  building  con- 
tracts or  the  like  a  provision  is  frequently  inserted  requiring  a 
certificate  of  the  architect  or  engineer  as  to  the  general  perform- 
ance of  the  contract  or  the  quantity,  etc.,  of  the  work  done,  as  a 
condition  precedent  to  the  right  of  the  contractor  to  recover  the 
agreed  compensation  or  an  instalment  thereof.  There  is  nothii^ 
opposed  to  public  policy  in  such  a  stipulation,  and  it  is  well  settled 

17.  Delaware,    et«..    Canal    Co.    v.  650.     See  also  Seward  v.  RocheBter, 

Penngylvania    Coal    Co.,    (1872)    50  (1888)    109  N.  Y.  164,  168,  15  State 

N.  Y.  260;  Byron  v.  Low,  (1888)  109  Rep.  193,  16  N.  E.  348. 

N.  Y.  291,  14  State  Rep.  823,  16  N.  E.  18.  Delaware,    «tc.,    Canal    Co.    v. 

46;     National    Contracting    Co.    v.  PenneylTania    Coal    Co.,    (1872)     60 

Hudson     River    Water     Power     Co.,  N.  Y.  250,  266. 

(1002)   170  N.  Y.  439,  63  N.  E.  450,  19.  National    Contracting    Co.     v. 

on  second  appeal  102  N.  Y.  209,  84  Hudson     River    Water    Power     Cb., 

N.  E.  965;  Wyckoff  v.  Woarms,  (Stup.  (1902)   170  N.  Y.  439,  442,  63  N.  E. 

1907)  118  App.  Div.  699,  103  N.  Y.  S.  450. 
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that  the  contractor  must  procure  such  a  certificate  or  show  a  valid 
excuse  for  not  doing  so  to  entitle  him  to  recover  on  the  contract.** 
And  the  right  of  the  parties  to  make  it  a  condition  precedent  to  the 
right  to  recover  for  extra  work,  that  the  question  shall  be  first 
submitted  for  decision  to  a  third  person  as  to  whether  the  work 
for  which  such  compensation  is  claimed  is  in  fact  extra  work,  and 
its  value,  is  upheld.**  The  same  principle  is  applied  in  case  of 
sales,  leases  or  the  like,  where  provision  is  made  for  the  ascertain- 
ment by  a  third  person  or  persons  of  the  amount  to  be  paid,**  and 
to  a  provision  in  an  insurance  policy  that  in  case  of  a  dispute 
as  to  the  amount  of  loss  it  shall  be  fixed  by  persons  appointed  by 
the  parties.**  This  qualification  does  not  permit  the  parties  under 
the  guise  of  a  condition  precedent  to  a  right  of  action  on  the  con- 
tract to  require  that  all  questions  of  liability  under  the  contract 
be  submitted  to  arbitration.** 

§  454. Statutory  Sanctioii  of  Arbitration  Agreement. — 

The  recent  Arbitration  Law,  section  2  (3a  McKinney's  Cons.  Laws, 
p.  8),  expressly  provides  that  "  a  provision  in  a  written  con- 
tract to  settle  by  arbitration  a  controversy  thereafter  arising 
between  the  parties  to  the  contract  .  .  .  shall  be  valid,  enforce- 


so.  McMahon  v.  New  York,  etc.,  R. 
Co.,  (1869)  20  N.  Y.  463;  Byron  v. 
Low.  (1888)  109  N.  Y.  291,  14  SUte 
Bef.  823,  16  K.  E.  46;  Sweet  v.  Mor- 
rison, (1880)  116  N.  Y.  19,  32,  26 
SUte  Rei>.  445,  22  K.  E.  276;  O'Brien 
V.  New  York,  (1893)  139  N.  Y.  643, 
56  State  Sep.  696,  36  N.  E  323; 
National  Contracting  Oo.  v.  Hudson 
Kiver  Water  Power  Co.,  (1902)  170 
N.  Y.  439,  63  N.  E.  460,  reversing 
67  App.  Div.  620  mem.,  73  N.  Y.  S. 
1142,  1143,  which  affirmed  34  Misc. 
652,  70  N.  Y.  6.  585,  on  second  ap- 
peal 192  N.  Y.  200,  84  N.  E.  966; 
Wyekoff  v.  Woarms,  (Sup.  1907)  118 
App.  Kv.  699,  103  N.  Y.  S.  650;  Gay 
V.  Lathrop,  (Sup.  G.  T.  1887)  6  State 
Rep.  603. 

tl.  Wyekoff  V.  Woarms,  (Sup. 
1907)  118  App.  Div.  699,  103  N.  Y.  S. 
650. 

M.  Delaware,  etc.,  Canal  Co.  v. 
Pennsylvania  Goal  Oo.,  (1872)  50 
N.  Y.  260  (provision  for  fixing  canal 
tolh  Iry  third  persona). 


S3.  Silver  v.  Western  Assur.  Oo., 
(1900)  164  N.  Y.  381,  58  N.  E.  284, 
reversing  on  other  grounds  33  App. 
Div.  450.  54  N.  Y.  S.  27;  Williams 
V.  German  Ins.  Co.,  (Sup.  1004)  90 
App.  Div.  413,  86  N.  Y.  S.  98,  14 
N.  Y.  Annot.  Cas.  330.  See  Dela- 
ware, etc..  Canal  Co.  v.  Pennsyl- 
vania (3oal  Co.,  (1872)  50  N.  Y.  250, 
267,  referring  with  approval  to  the 
English  case  of  Scott  v.  Avery,  ( 1866) 
6  H.  L.  Oas.  811. 

34.  National  Contracting  Co.  v. 
Hudson  River  Waiter  Power  Oo., 
(1908)  192  N.  Y.  200,  84  N.  R  965, 
on  prior  appeal  170  N.  Y.  439,  63 
N.  E.  450;  Meacham  v.  Jamestown, 
etc.,  R.  Co.,  (1914)  211  N.  Y.  346, 
106  N.  E.  653,  reversing  151  App. 
Div.  041,  136  N.  Y.  S.  1141;  Keeffe 
V.  National  Ace.  Soc.,  (Sup.  1896) 
4  App.  Div.  392,  38  N.  Y.  S.  854; 
Baldwin  v.  Fraternal  Aoc.  Ass'n, 
(Sup.  Sp.  T.  1897)  21  Misc.  124,  46 
N.  Y.  S.  1016. 
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able  and  irrevocable,  save  upon  such  grounds  as  exist  in  law  or 
equity  for  the  revocation  of  every  contract."  Further  provision 
is  made  for  the  specific  enforcement  of  the  agreement,  with  power 
in  the  courts  to  review  the  award.  The  constitutionality  of  this 
legislation  is  upheld.^  It  is  not  unconstitutional  as  infringing  the 
jurisdiction  conferred  on  the  Supreme  Court  by  the  constitution,** 
or  as  depriving  a  person  of  his  constitutional  right  to  trial  by 
jury,  a  right  which  may  be  waived."  Nor,  as  applied  to  an  exist- 
ing contract,  is  it  unconstitutional  as  impairing  the  obligation  of 
such  contract,  as  the  effect  of  such  legislation  is  to  strengthen 
rather  than  impair  the  obligation.**  Consequently  in  so  far  as 
it  is  applicable,  it  changes  the  common  law  rule  as  to  the  validity 
and  enforceability  of  agreements  to  submit  future  controversies  to 
arbitration  and  to  abstain  from  resort  to  the  courts  for  the  settle- 
ment  of  such  disputes.**  It  has  been  decided  by  the  Court  of 
Appeals  that  the  statute  is  to  be  given  a  retroactive  effect  so  as 
to  include  existing  contracts  provided  no  action  was  pending  on 
the  contract  at  the  time  of  its  enactment,**  but,  as  applied  to  an 
existing  contract,  it  does  not  affect  the  right  to  continue  an  action 
in  violation  of  the  agreement  for  arbitration,  commenced  before 
the  enactment  of  the  statute.*^  The  statute  has  no  operation  unless 
there  is  in  fact  an  agreement  for  arbitration.  "  This  act,"  says 
Woodward,  J.,  "is  intended  to  compel  a  specific  performance  of 
contracts  for  arbitration,  not  to  create  new  contracts,  or  to  impose 
conditions  which  the  parties  themselves  have  not  agreed  upon.'*** 
And  if  the  making  of  the  agreement  for  arbitration  is  denied  by 
the  defendant  in  proceedings  for  its  specific  enforcement  this 

as.  BerkoTitz  y.  Arbib,  (1921)  230  S9.  Berkovitz  y.  Arbib,  (1021)  230 

N.  Y.  261,  130  N.  £.  288.    See  also  N.  Y.  261,  130  N.  E.  288;  Matter  of 

Id  re   General   Silk   Importing   Co.,  Palmer,   (Sup.  1021)    106  App.  Div. 

(Sup.   1021)    108  App.  Div.   16,   180  523,  525,   186  N.   Y.   S.  360;   In   re 

N.  Y.  S.  391;  Matter  of  Shima,  (Sop.  Gieneral  Silk   Importing   Co.,    (Sup. 

8p.    T.    1920)     113    Misc.    612,    186  1021)   108  App.  Diy.  16,  180  N.  Y.  S. 

N.  Y.  S.  154.  391. 

96.  Berkoyitz  v.  Arbib,  (1021)  230  90-  Berkovite  y.  Arbib,  (1021)  230 

N.  Y.  261,  130  N.  E.  288.  N.  Y.  261,  130  N.  E.  288,  reveraing 

«7.  Berkoyitz  y.  Arbib,  (1921)  230  '»!  ^PP-  Div-  423,  »83  N.  Y  6   3(ML 

N.  Y.  261.  130  N.  E.  288.     See  al80       ^"v    oI^T^«  ^^^*"S«J''«'  ^ 
„  ,^  i    „  ,  ,  -o.  N.  Y.  261,  130  N.  E.  288,  affirming 

^a^\J.     T      oT",=«  >T*^S"       193  App.  Diy.  937  mem.,  184  N.  Y.  8. 
1921)  105  App.  Div.  261,  186  N.Y.S.       953 

*^^-  Sa.  Matter  of  Amalgamated   Ags'n 

88.  Berkoyitz  y.  Arbib,  (1921)  230       (Sup.  1921)    106  App.  Diy.  206,  188 
N.  Y.  261,  130  N.  E.  288.  N.  Y.  S.  353. 
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issue  is  to  be  first  tried  summarily  as  provided  by  section  3  of 
the  statute.**  In  case  of  a  contract  for  the  sale  of  silk  between  a 
member  of  the  Silk  Association  of  America  and  one  not  a  member, 
a  provision  printed  on  the  face  of  the  contract  that  "  sales  are 
governed  by  raw  silk  rule  adopted  by  the  Silk  Association  of 
America,"  is  not  to  be  construed  as  an  agreement  between  the 
parties  to  submit  to  arbitration  a  subsequent  controversy  as  to 
the  construction  and  performance  of  the  contract  which  can  be 
enforced  under  the  Arbitration  Law.**  And  the  same  is  held 
true  as  to  a  provision  in  a  contract  between  a  labor  union  and  a 
street  railway  company  by  which  the  company  agrees  to  treat 
with  the  officers  of  the  union  on  all  grievances  which  may  arise.** 
So  in  case  of  an  agreement  between  a  labor  union  and  a  street  rail- 
way company  for  submitting  to  arbitration  the  question  of  wages, 
after  the  period  covered  by  the  contract,  in  case  the  parties  are 
at  a  certain  time  before  the  expiration  of  the  period  unable  to 
agree,  the  agreement  for  arbitration,  even  if  the  union  has  a  stand- 
ing to  enforce  it,  can  only  be  enforced  in  accordance  with  the 
terms  of  the  agreement,  and  no  relief  can  be  granted  where  the 
time  specified  for  arbitration  has  not  arrived,  and  this  is  especially 
true  where  the  members  of  the  xinion  have  gone  on  a  strike  instead 
of  performing  the  agreement  on  their  part.**  It  is  held  that  a 
distinction  exists  between  agreements  to  submit  an  existing  dis- 
pute to  arbitration  under  the  provision  of  the  Code  of  Civil  Pro- 
cedure which  provides  (section  2366)  that  "  two  or  more  persons 
may,  by  an  instrument  in  writing,  duly  acknowledged  or  proved, 
and  certified,  in  like  manner,  as  a  deed  to  be  recorded,  submit  to 
the  arbitration  .  .  .  any  question  existing  between  them  at  the 
time  of  the  submission,"  etc.,  and  the  provision  in  the  Arbitration 
Law  for  the  arbitration  of  future  disputes,  and  that  a  contract 
containing  a  stipulation  for  the  submission  of  future  disputes  need 
not  be  acknowledged,  etc.,  as  required  by  the  Code  in  case  of  a 
submission  of  an  existing  dispute." 

St.  Matter  of  Fahner,  (Sup.  I92I)  86.  Matter  of  Amalgamated  Ass'n, 

105  App.  Div.  523,  186  K.  Y.  S.  369.  (Sap.  1021)    103  App.  Div.  206,  188 

34.  In  re  General  Silk   Importing  N.  Y.  6.  363. 

Co.,   (Sup.  1021)    108  App.  Div.  16,  87.  Matter      of      Ye«uinakopoulos, 

180  X.  Y.  S.  301.  (Sup.  1921)   105  App.  Div.  261,  186 

if.  Matter  of  Amalgamated  Ass'n,  N.  Y.  S.  457;  Matter  of  Shima,  (Sup. 

(Sup.  1021)    106  App.  Div.  206,  188  Sp.    T.    1020)     113    Miac    612,    18« 

X.  Y.  9.  363.  N.  Y.  S.  164. 
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§  455.  Agreement  Not  to  Sue  on  BTJHting  Claim. —  In  case  of 

an  existing  claim  on  which  a  cause  of  action  has  accrued,  the 
parties  may  undoubtedly,  for  a  sufficient  consideration,  release 
the  same  or  agree  to  forbear  to  sue  thereon  for  any  specified  time, 
and  consequently  may,  it  has  been  held,  agree  not  to  resort  to 
the  courts  of  the  state  for  the  enforcement  of  such  a  demand. 
Thus  it  has  been  held  that  a  judgment  creditor  may  by  contract 
bind  himself  not  to  resort  to  any  of  the  courts  of  our  state  to 
enforce  the  judgment."  In  this* connection,  Scott,  J.,  says:  "  The 
promise  to  forbear  to  prosecute  a  particular  daim  upon  which 
one  has  a  right  to  sue  is  universally  held  to  be  a  sufficient  con- 
sideration to  support  a  contract,  .  .  .  and  it  certainly  could  not 
be  held  to  be  a  sufficient  consideration  if  it  was  itself  invalid  and 
unenforceable.  We  are  of  the  opinion,  therefore,  that  a  valid 
contract  may  be  made  to  refrain  from  pursuing  a  particular 
remedy  to  enforce  an  existing  claim,  since  public  policy  is  in  no 
way  concerned  with  the  option  which  every  man  has  to  sue  or  for- 
bear to  sue.  .  .  .  The  agreement  in  the  present  case  goes  no  further 
than  this.  The  cause  of  action  to  enforce  the  judgment  was  the 
plaintiffs'.  They  could  d<J  with  it  as  they  saw  fit  to  the  extent  of 
releasing  it  wholly  on  the  one  hand,  op  of  prosecuting  every  legal 
method  for  its  collection  on  the  other.  Whatever  course  they  saw 
fit  to  adopt  was  no  matter  of  public  concern  and  affects  no  ques- 
tion of  public  policy,  and  if  they  saw  fit  to  make  an  agreement, 
otherwise  valid,  that  they  would  forbear  to  pursue  their  remedy 
by  action  in  the  courts  of  this  state,  there  is  no  public  policy  which 
renders  that  agreement  invalid."** 

§  456.  Stipulations  as  to  Conduct  of  Proceedings  or  Remedy. 
—  Persons  by  their  stipulations  may  in  many  ways  make  the  law 
for  any  legal  proceeding  to  which  they  are  parties,  which  not  only 
binds  them  but  which  the  courts  are  bound  to  enforce."    "  They 

38.  Gitler  y.  Rtissian  Co.,  (Sup.  414.  See  also  Leiter  v.  Beecher, 
1908)  124  App.  Div.  273,  108  N.  Y.  &  (Sup.  1806)  2  App.  Div.  677,  681,  3 
793,  reversing  65  Misc.  553,  106  N.  Y.  N.  Y.  Annot.  (^s.  116,  74  State  Rep. 
S.  886.  410,  37  N.  Y.  S.  1114;  Gitler  v.  Rus- 

39.  Gitler  v.  Russian  Oo.,  (Snp.  sian  Co.,  (Sup.  1908)  124  App.  Div. 
1908)  124  App.  Div.  273,  276,  108  273,  108  N.  Y.  S.  793;  Pish  v.  Delar 
N.  Y.  8.  793.  ■ware,  etc,  R.  Co.,   (Sup.  1913)    168 

40.  In  re  New  York,  etc.,  R.  Co.,  App.  Div.  92,  95,  143  N.  Y.  S.  366; 
(1885)  98  N.  Y.  447,  affirming  33  Gray  v.  Bowen,  (Super.  Ct.  1862)  23 
Hun  639;   Hine  v.  New  York  El.  R.  Super.  Ct.  67. 

Co.,  (1896)   149  N.  Y.  154,  43  N.  E. 


Digitized  by  VjOOQIC 


g  456]  ILLEGALITY  711 

may  stipulate  away,"  says  Earl,  J.,  "  statutory  and  even  con- 
stitutional rights.  They  may  stipulate  for  shorter  limitations  of 
time  for  bringing  actions  for  the  breach  of  contracts  than  are 
prescribed  by  the  statutes,  such  limitations  being  frequently  found 
in  insurance  policies.  They  may  stipulate  that  the  decision  of 
a  court  shall  be  final,  and  thus  waive  the  right  of  appeal ;  and  all 
such  stipulations  not  unreasonable,  not  against  good  morals  or 
sound  public  policy,  have  been  and  will  be  enforced;  and  gen- 
erally, all  stipulations  made  by  parties  for  the  government  of 
their  conduct  or  the  control  of  their  rights,  in  the  trial  of  a  cause 
or  the  conduct  of  a  litigation,  are  enforced  by  the  courts.  ...  So 
it  is  not  true  that  parties  cannot  enter  into  stipulations  which  in 
some  sense  will  bind  and  control  the  action  of  the  courts.  They 
do  not  literally  control  the  power  of  the  courts  except  as  such 
power  is  in  all  cases  circumscribed  by  the  necessity  which  obliges 
every  court  to  apply  the  proper  rules  of  law  to  the  facts  of  every 
case,  and  to  exercise  its  powers  according  to  established 
principles."**  Thus  in  a  contract  for  the  sale  of  land  to  a  rail- 
road company  the  parties  may  provide  for  the  valuation  of  the 
land  as  in  proceedings  under  the  General  Railroad  Law  by  com- 
missioners named  by  the  parties,  with  the  reservation  of  the  right 
of  appeal  to  the  court  from  the  award  of  the  commissioners  so 
named,  and  on  such  appeal  the  court  has  no  authority  without  the 
consent  of  the  parties  to  appoint  new  commissioners.**  They  may 
by  agreement  limit  the  scope  of  judicial  inquiry  in  a  pending 
action,  which  not  only  binds  them  but  which  the  courts  are  bound 
to  enforce.**  It  is  also  held  in  our  state  that  a  stipulation  not  to 
exercise  the  right  to  appeal  is  valid."  Likewise  it  seems  that  the 
parties  to  a  contract  may  by  express  stipulation  bind  themselves 
as  to  the  conclusiveness  of  particular  evidence  of  the  breach  of 
the  contract  by  one  of  them.  Thus  where  a  contract  for  the 
employment  of  a  street  ear  conductor  required  him  to  register 

41.  In  re  New  York,  etc.,  R.  Co.,  1908)    124  App.  Div.  273,  276,   108 

(1886)  98  N.  Y.  447,  463.  N.  Y.  S.  793. 

48.  In  Te  New  York,  etc.,  R.  Co.,  **•  Townsend    v.    Marterson,    etc., 

(1885)    98  N.  Y.  447,  affirming  33  ^^  Dreeing  Co.,  (1857)   16  N.  Y. 

TTnn  BIO  ^^^-     ^*  •'^*'  wtedekei  v.  Bernard, 

(1883)  93  N.  Y.  589;  Gitler  v.  Bm»- 

43.  Hong  Kong,  etc..  Banking  Corp.  gjan  -Co.,  (Sup.  1908)   124  App.  Div. 

V.  Cooper,  (1889)   114  N.  Y.  388,  23  273,  276,  108  N.  Y.  8.  793;  Gray  v. 

State  Rep.  787,  21  N.  E.  994.     See  Bowen,   (Super.  Ct.  1862)   23  Super, 

also   Gitler   v.   Russian    Ck>.,    (Sup.  Ct.  67,  76. 
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every  passenger,  and  stipulated  as  to  the  damages  reeoverable  by 
the  company  for  his  failure  to  do  so,  which  were  to  be  deducted 
from  his  wages,  and  further  provided  that  a  report  by  detectives 
in  the  employ  of  the  company  of  a  violation  of  the  requirement 
as  to  registration  should  be  conclusive  on  the  conductor,  the  latter 
provision  was  held  valid  and  binding  on  him,  and  his  denial,  in 
an  action  to  recover  for  wages  deducted  for  anch  violation,  in  the 
face  of  a  report  and  testimony  of  a  detective  that  he  had  violated 
the  requirement,  could  not  in  any  way  avail  him*  This  right  to 
stipulate  does  not  apply  in  its  full  force  to  proceedings  which 
may  thereafter  be  brought  to  enforce  contracts  in  case  of  future 
controversies  as  to  the  rights  of  the  parties.^  Thus  it  is  held  that 
a  stipulation  in  a  contract,  such  as  a  policy  of  insurance,  that 
any  action  brought  thereon,  whether  referable  without  the  con- 
sent of  the  parties  or  not,  shall  at  the  request  of  the  insurance 
company  be  referred  to  a  referee  to  be  appointed  by  the  court, 
is  against  public  policy  as  an  illegal  attempt  to  restrict  the  juris- 
diction of  the  court." 

Compounding  Crimes 

§  457.  Gtenerdl  Rule. —  It  is  deemed  a  matter  of  public  policy 
involving  the  welfare  of  society  that  persons  should  not  by  motives 
of  pecuniary  interest  be  permitted  to  interfere  with,  impede,  or 
prevent  prosecutions  for  felony  or  other  offense  of  a  public  nature. 
And  from  an  early  date  (see  Penal  Law,  §  570;  39  McKinney's 
Cons.  Laws,  p.  209),  the  compounding  of  crimes  has  been  itsdf 
made  a  criminal  offense  the  punishment  for  which  varies  accord- 
ing to  the  nature  of  the  crime  compounded.  Both  at  conunon 
law  and  under  this  statute  an  agreement  to  compound,  stifle,  or 
suppress  a  prosecution  for  a  crime  or  evidence  thereof  is  illegal; 
and  though  there  may  be  other  consideration  to  support  the  con- 
tract, the  taint  of  the  illegal  agreement  infects  the  whole  transac- 
tion, and  if  the  contract  is  executory  no  action  can  be  maintained 

45.  Gallagher  v.  Christopher,  etc.,  326,  2  N.  Y.  Annot.  Gas.  286,  69 
St  R.  Co.,  (Cffln.  PI.  1888)   14  Daly      State  Rep.  689,  41  N.  E.  694. 

366,    13    State    Bep.    80.      See    also  47.  Sanford    v.    Commercial    Trav- 

Birdsall  v.  Twenty-Third  St.  R.  Co.,  elers'  Mut.   Ace.  Aaihx,    (Sup.  G.   T. 

(Com.  PI.  1880)  8  Daly  419.  1895)  86  Hun  380,  67  State  Rep.  226, 

46.  Sanford  v.  Commercial  Trav-  33  N.  Y.  S.  512,  affirmed  147  N.  Y. 
elers'  Mut.  Ace.  Ass'n,  (Sup.  O.  T.  326,  2  N.  T.  Annot.  Om.  286,  69  State 
1895)  86  Hun  380,  67  State  Rep.  226,  Rep.  689,  41  N.  E.  694. 

33  N.  Y.  e.  612,  affirmed  147  N.  Y. 
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to  enforce  it  or  to  recover  damages  for  its  breach.**  "An  agree- 
ment," says  Bapallo,  J.,  "  to  cripple,  stifle,  or  embairass  a 
prosecution  for  a  criminal  offense,  by  destroying  or  withholding 
evidence,  suppressing  facts,  or  other  acts  of  that  character,  is 
against  public  policy,  and  void.  In  such  cases  the  parties  take  the 
responsibility  of  interfering  with,  and  by  secret  or  indirect  means 
frustrating,  the  administration  of  justice."  **  The  rule  extends  to 
the  compounding  of  any  offense  of  a  public  nature,  whether  a 
felony  or  a  misdemeanor,  and  includes  the  crime  of  obtaining 
money  or  other  property  by  false  pretenses.^*  And  a  promise 
not  to  disclose  evidence  of  a  crime  to  the  public  authorities  cannot 
furnish  a  valid  consideration  for  a  promise  by  another."  It  is 
immaterial  that  the  contract,  such  as  a  bond,  is  under  seal  and 
imports  a  consideration,"  as  it  is  well  settled  that  a  seal  does  not 
preclude  an  investigation  as  to  the  legality  of  the  contract." 
Where  money  is  deposited  with  a  third  x>erson  in  pursuance  of 


48.  Nickelson  v.  Wilson,  (1875)  60 
K.  T.  362,  affirming  as  to  this  but 
reversing  on  other  grounds  1  Hun 
615,  4  Thomp.  &  C.  106;  Collins  v. 
Lane,  (1880)  80  N.  Y.  627;  Haynee 
V.  Erudd,  (1880)  83  N.  Y.  261,  revers- 
ing on  oUier  grounds  17  Hun  477; 
Haynes  v.  Rudd,  (1880)  102  N.  T. 
372,  reversing  on  other  groimds  30 
Hun  237;  Strauas  Linotyping  Co.  v. 
Schwalbe,  (Sup.  1913)  169  App.  Div. 
347.  144  N.  Y.  S.  549;  Oatekill  Nat. 
Bank  v.  Lasher,  (Sup.  1915)  165  App. 
Div.  648,  151  N.  Y.  S.  191,  32  N.  Y. 
Crim.  459,  affirmed  221  K.  Y.  661 
mem.,  116  N.  E.  1039;  Doucet  v. 
Kftssachusetts  Bonding,  etc.,  Co., 
(Sup.  1917)  180  App.  IHv.  699,  167 
N.  Y.  S.  892;  Steuben  County  Bank  v. 
Mathewson,  (Sup.  1843)  6  Hill  249; 
Porter  v.  Havens,  (Sup.  G.  T.  1862) 
37  Barb.  343;  Conderman  v.  Trench- 
ard,  (Sop.  G.  T.  1870)  68  Barb.  165, 
40  How.  Pr.  71,  3  Lana.  108;  Bet- 
tinger  v.  Bridenbecker,  (Sup.  G.  T. 
1865)  63  Barb.  396;  Howk  v.  Eckert, 
2  Hun  113,  (Sop.  1874)  4  Thomp.  ft 
C.  300;  English  v.  Rumsey,  (S^ip. 
G.  T.  1884)  32  Hun  486;  Buffalo 
Press  Club  v.  Greene,  (Sup.  Gt.  T. 
1895)  86  Hun  20,  67  State  Rep.  105, 
33  K.   Y.   S.  286,  affirming  6  Misc. 


501,  26  N.  Y.  S.  625;  Eno  v.  Sage, 
(Sup.  Sp.  T.  1913)  83  Misc.  380,  144 
N.  Y.  8.  1062. 

49.  Nickebon  v.  Wilson,  (1876)  60 
N.  Y.  362,  369.  "Compounding  a 
criminal  offense  is  not,"  says  Mullin, 
P.  J.,  "the  only  thing  that  renders 
a  contract  void.  An  agreement  not  to 
give  evidence,  or  to  stifle  a  prosecu- 
tion, is  just  as  corrupt  a«  an  agree- 
ment to  compound  a  felony  or  other- 
wise; assuming  that  tiie  word  'com- 
pound '  does  not  embrace  all  the  acts 
which  may  be  resorted  to  to  prevent, 
embarrass,  or  terminate  a  prosecu- 
tion, in  which  sense  it  seems  some- 
times to  be  used."  Conderman  v. 
Trenchard,  (Sup.  G.  T.  1870)  68 
B*rb.  165,  172,  40  How.  Pr.  71,  8 
Lans.  108. 

50.  Conderman  v.  Trenchard,  (Sup. 
G.  T.  1870)  58  Barb.  165,  173,  40 
How.  Pr.  71,  3  Lans.  108. 

51.  (3ordon  v.  Doktor,  (Sup.  App. 
T.  1913)  81  Misc.  214,  142  N.  Y.  S. 
488. 

52.  Steuben  County  Bank  v. 
Mathewwn,  (Sup.  1843)  6  Hill  249. 
As  to  the  effect  of  a  seal  as  import- 
ing a  consideration,  see  supra,  sec- 
tion 378. 

53.  See  supra,  section  393. 
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a  contract  to  compound  a  crime,  to  be  paid  over  to  the  plaintiff 
after  a  certain  time  on  condition  that  the  illegal  agreement  be 
performed  by  him,  his  right  to  recover  the  money  so  deposited  is 
necessarily  based  on  the  illegal  agreement  and  proof  of  its  per- 
formance, and  therefore  the  comts  will  not  aid  him  in  its 
recovery." 

§  458.  Particnlar  Matters  Affecting'  Illegality  of  Agreement. — 
The  vice  of  agreements  of  this  class  lies  in  the  corrupt  intent,  and 
it  is  immaterial  that  as  a  matter  of  fact  the  criminal  prosecution 
is  not  prevaited ;  '^  it  is  also  immaterial  that  the  illegal  agreement 
does  not  appear  on  the  face  of  the  contract  sought  to  be  enforced, 
which  itself  recites  a  valid  consideration."  If  the  agreement  is 
for  the  stifling  of  a  pending  prosecution  it  is  illegal  irrespective 
of  whether  the  crime  was  in  fact  ccnnmitted  or  not;"  but  if  a 
criminal  prosecution  is  not  pending  the  view  has  been  taken  that 
to  render  the  contract  illegal  as  one  for  the  compounding  of  a 
crime,  it  is  necessary  to  allege  and  prove  that  a  crime  was  in  fact 
committed,^  though  it  does  not  seem  to  be  necessary  to  show  that 
the  person  for  whose  immunity  the  contract  was  entered  into  was 
guilty  of  the  crime."  It  has  also  been  held  that  the  fact  that  a 
criminal  prosecution  is  barred  by  the  statute  of  limitations  does 
not  prevent  the  contract  from  being  illegal ;  •>  this  fact  is  evidence, 
however,  in  support  of  the  claim  that  there  was  no  agreement  to 
stifle  a  prosecution  for  the  crime."  Where  the  agreement  is  for 
the  suppression  of  a  pending  prosecution  it  is  not  necessary,  in 
order  to  render  the  contract  illegal,  that  the  promisee  agree  not 
to  commence  new  proceedings  against  the  accused.**    It  is  imma^ 

54.  B«ttmger  t.  Bridenb«cker,  61.  Hakes  v.  Roberts,  (Sap.  O.  T. 
(Sup.  Q.  T.  1865)  63  Barb.  395;  Eng-       1881)  13  Wkly.  Kg.  394. 

lish  y.  Rumsey,    (Sup.  G.  T.   1884)  63.  (Tondennan  t.  Trenchard,  (Sop. 

32  Hmi  486.  G.  T.   1870)   68  Barb.   165,  40  How. 

55.  Porter  y.  Havens,  (Sup.  G.  T.  Pr.  71,  3  Lang.  108.  "It  is  almost 
1862)   37  Barb.  343.  of   daily    occurrence,"    saya   Mullin, 

56.  Buffalo  Preaa  Club  y.  Greene,  P.  J.,  in  this  case,  "that  persons  in- 
(Sup.  G.  T.  1895)  86  Hun  20,  67  stituting  criminal  proceedings  agree 
State  Rep.  106,  33  N.  Y.  S.  286.  to  abandon  them  upon  being  paid  a 

57.  Steuben  (bounty  Bank  v.  Math-  consideration;  and  <UM.t  contract  is 
ewson,   (Sup.  1843)   6  Hill  249,  262.  deemed  to  be  perfectly  just  and  fair. 

58.  Steuben  County  Bank  y.  Math-  because  it  is  not  agreed  not  to  insti- 
ewson,  (Sup.  1843)  6  Hill  240.  tute  any  new  or  other  prosecution. 

59.  Howk  y.  Eckert,  (Sup.  1874)  4  The  only  way  to  put  an  end  to  a 
Thomp.  &  C.  300.  practice  so  corrupt  and  oppressiye  is 

60.  Hakes  y.  Roberts,  (Sup.  G.  T.  to  declare  all  such  contracts  to  dia- 
1881)  13  Wkly.  Dig.  394.  continue  criminal   prosecutions  that 


Digitized  by  VjOOQIC 


I  469]  ILLEOALITY  716 

terial  which  party  was  the  instigator  of  moving  spirit  in  the 
negotiations  leading  up  to  the  agreement.**  If  a  crime  has  been 
in  fact  committed  it  is  not  necessary,  to  render  illegal  an  agree- 
ment to  stifle  a  prosecution  therefor,  that  the  promisee  have  actual 
knowledge  that  it  has  been  committed;  it  is  sufficient  if  he  has 
notice  and  reasonable  ground  for  believing  so."  If  the  contract  of 
a  thief  or  embezzler  for  the  repayment  of  the  property  or  moneys 
stolen  is  based  in  part  on  a  promise  not  to  prosecute  the  thief  for 
the  felony,  a  surety  thereon  cannot  be  held  liable,*  and  this  i^ 
true  though  the  surety  at  the  time  he  became  such  was  ignorant 
of  the  illegal  agreement  to  compound  the  offense.** 

§  459.  Qoalification  of  Oeneral  Bole. —  From  an  early  date  our 
statutes  (see  Code  of  Crim.  Proc.  §  663)  have  expressly  authorized 
the  compounding,  by  leave  of  court,  of  certain  misdemeanors  for 
which  the  injured  party  has  a  remedy  by  civil  action,  and  under 
our  statute  directed  against  the  compounding  of  crimes,  as  well 
as  at  common  law,  the  mere  fact  that  a  claim  against  a  person 
arises  out  of  his  criminal  act  does  not  render  a  contract  for  resti- 
tution, either  by  the  criminal  or  a  third  person,  illegal  if  there 
is  no  agreement  by  the  party  to  whom  the  restitution  is  to  be  made, 
to  refrain  from  a  criminal  prosecution  or  to  suppress  evidence  that 
would  tend  to  prove  the  crime.**  This  is  true  notwithstanding  a 
criminal  prosecution  was  then  pending.**  "  There  is  no  principle 
of  lav?,"  says  Titus,  C.  J.,  "that  prevents  a  person,  deprived 
of  his  property  by  the  wrongful  or  felonious  act  of  another,  main- 
are  pending,  and  all  agreements  not  Earl  y.  Clute,  (App.  1864)  1  Keyee 
to  institute  a  criminal  prosecution,  as  36,  2  Abb.  Jupp.  Dec.  1 ;  Kational 
inunoral  and  illegal."  Bank  v.  Oox,   (Sup.   1900)    47  App. 

6S.  Porter  v.  Havens,  (Sup.  G.  T.  Div.  63,  62  N.  Y.  S.  314;  Howell  v. 
1862)   37  Barb.  343.  Earp,  (Sup.  O.  T.  1880)  21  Hun  393; 

64.  Steuben  Ooimty  Bank  v.  Math-  Kissock  v.  House,  (Sup.  O.  T.  1880) 
ewsoB,   (Sup.  1843)  6  Hill  249.  23  Hun  35;  Hatch  T.  Collins,   (Sup. 

69.  Buffalo  Prese  Club  v.  Greene,  G.  T.  1884)  34  Hun  314;  Smfth  v. 
(Sup.  G.  T.  1895)  88  Hun  20,  67  Crego,  (Sup.  G.  T.  1889)  64  Hun  22, 
SUte  Rep.  105,  33  Jf.  Y.  S.  286,  26  SUte  Rep.  64,  7  N.  Y.  8.  86;  Buf- 
•ffirmin^  6  Misc.  601,  26  N.  Y.  S.  625.      falo  Press  Club  v.  Greene,  (Sup.  G.  T. 

6&  Buffalo  Pree»  Club  v.  Greene,  1895)  86  Hun  20,  67  State  Rep.  106, 
(Sup.  G.  T.  1895)  86  Hun  20,  67  83  N.  Y.  6.  286,  affirming  6  Misc.  601, 
State  Hep.  106,  33  N.  Y.  S.  286,  affirm-  26  N.  Y.  S.  525;  Brown  v.  Webster, 
ing  6  Misc.  601,  26  N.  Y.  S.  625.  (Super.  Ct.  1838)  1  Law  Rep.  71. 

67.  Cohoee  v.  Cropsey,   (1874)    55  68.  Smith  v.   Crego,    (Sup.   G.   T. 

N.  Y.  686;  Barrett  v.  Weber,  (1890)  1889)  54  Hun  22,  26  State  Sep.  64, 
126  N.  Y.  18,  34  State  Rep.  358,  25  7  N.  Y.  S.  86;  Buffalo  Press  Club  v. 
N.  E.  1068,  affirming  1  Silv.  Sup.  Ct.  Greene,  (Sup.  G.  T.  1896)  86  Hun  20, 
173,  23  SUte  Rep.  3,  6  N.  Y.  S.  434;       67  iSt&te  Rep.  105,  33  N.  Y.  S.  286. 
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taining  an  action  in  a  court  of  law  to  recover  the  value  of  the  prop- 
erty, or  from  taking  such  security  as  is  necessary  to  insure  full 
indemnity  to  the  injured  party.  This,  of  course,  must  be  accom- 
panied with  the  fact  that  there  is  no  promise  or  understanding 
that  the  injured  party  will  abstain  from  prosecution  for  the  crim- 
inal offense."*  And  where  a  bond  and  mortgage  were  given 
to  make  restitution  for  property  stolen,  and  it  was  claimed  that 
they  were  given  to  compound  the  crime,  O'Brien,  J.,  said:  "  In 
order  to  avoid  the  bond  and  mortgage  on  the  ground  that  they 
were  given  to  compound  a  felony,  it  was  necessary  to  show  that 
there  was  some  agreement  or  promise  on  the  part  of  the  mortgagee 
to  forbear  prosecution  for  the  crime,  or  to  suppress  evidence  that 
would  tend  to  prove  it."™  The  fact  that  a  party  is  induced  to 
enter  into  the  contract  by  the  expectation  or  hope  that  a  crim- 
inal prosecution  will  be  less  likely  to  take  place  is  not  su£Scient 
to  render  it  illegal."  On  the  other  hand,  to  bring  a  contract 
within  the  general  prohibition  it  is  not  necessary  that  a  promise 
not  to  prosecute  be  made  in  so  many  words;  it  is  sufficient  if  the 
acts  and  conduct  of  the  parties  show  that  such  was  their  tacit 
understanding."  "  If  it  is  apparent,"  says  Mullen,  P.  J.,  "  that 
such  was  the  intention  of  the  parties,  and  the  agreement  was  such 
as  to  carry  out  the  intent,  it  is  enough.  ...  If  it  were  necessary 
to  prove  an  express  agreement  to  compound  the  crime,  impunity 
could  always  be  secured,  and  the  suppression  and  defeat  of  crim- 
inal prosecutions  would  be  made  a  source  of  profit.""  And  the 
mere  disavowal  by  the  party  to  whom  the  restitution  is  to  be  made, 
of  any  intention  on  his  part  to  stifle  or  suppress  the  criminal 
prosecution,  cannot  be  made  a  cover  for  a  tacit  understanding 
to  suppress  it.^*     It  is  held  that  an  agreement  with  one  under 

68.  Buffalo  Frees  Club  v.  Or«ene,  N.  E.  1030;  Loomis  v.  Cline,   (Sup. 

(Super.  Ct.  Tr.  T.  1893)  6  Misc.  501,  Q.  T.  1848)   4  Barb.  453;   Porter  v. 

604,  26  N.  Y.  S.  525.  Havens,   (Sup.  G.  T.  1862)  37  Barb. 

70.  Barrett  v.  Weber,  (1890)  125  343;  Q>ndermaii  v.  Trenchard,  (Sup. 
N.  Y.  18,  26,  34  State  R^.  358,  25  G.  T.  1870)  58  Barb.  165,  40  How. 
N.  E.  1068.  Pr.  71,  3  Lan«.  108.    See  also  Eno  t. 

71.  Hatch  V.  Collins,  (Sup.  G.  T.  Sage,  (Sap.  Sp.  T.  1913)  83  Misc. 
1884)   34  Hun  314;  Smith  v.  Crego,  889,  394,  144  N.  Y.  S.  1062. 

(Sup.  G.  T.  1880)  64  Hun  22,  26,  26  78.  Conderman  v.  Trenchard,  (Sup. 

State  Rep.  64,  7  N.  Y.  S.  86.  G.  T.   1870)    68  Barb.   166,   170,  40 

73.  Catskill  Nat.  Bank  y.  Lasher,  How.  Pr.  71,  3  Lans.  108. 

(Sup.  1016)    165  App.  Div.  548,  32  74.  Loomis  T.  dine,    (Sup.  G.  T. 

N.  Y.  Crim.  469,  151  N.  Y.  S.  191,  1848)  4  Barb,  463. 
affirmed   221   N.  Y.   551   mem.,   116 
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indictment  jointly  with  another,  in  order  to  obtain  his  testimony 
against  his  accomplice,  to  lay  all  the  facts  before  the  court  and 
to  leave  it  to  the  free  exercise  of  the  discretionary  power  vested 
in  the  court  by  law  with  regard  to  the  entry  of  a  nolle  prosequi, 
is  not  in  itself  wrongful,  and  is  not  rendered  illegal  even  by  a 
stipulation  on  the  part  of  a  prosecutor  to  exert  such  legitimate 
influence  as  his  position  gives  him  in  favor  of  the  extension  of 
mercy  to  the  guilty  party."  If  the  written  agreement  on  its  face 
expressly  provides  for  the  compounding  of  a  crime,  oral  evidence 
that  there  was  in  fact  no  agreement  or  understanding  to  put  an  end 
to  the  prosecution  or  suppress  evidence  of  the  crime  is  not 
admissible.^* 

§  460.  Becovery  of  Money  Paid  or  Proper^  Transferred. — 
If  the  contract  is  executed  in  whole  or  in  part  by  the  payment 
of  money  or  the  transfer  of  property,  the  general  rule  that  the 
courts  will  not  aid  either  party  to  an  illegal  contract  applies, 
and  no  action  can  be  maintained  to  recover  the  money  paid  or  to 
set  aside  the  transfer  or  conveyance  of  the  property,  the  parties 
being  regarded  as  in  pari  delicto."  And  where  the  payee  of  a 
negotiable  note  given  to  compound  a  felony  transferred  the  note 
to  a  bona  fide  holder,  and  the  maker  was  compelled  to  pay  it 
to  such  holder,  he  has  been  denied  the  right  to  recover  the  amount 
so  paid  from  the  payee."  This  principle  is  not  affected  by  the 
fact  that  the  criminal  statute  is  directed  only  against  the  party 
who  receives  the  money."  Threats  of  a  criminal  prosecution 
against  a  child  or  husband  may  constitute  duress  and  entitle 

75.  ITjckelaon  V.  Witaon,  (1875)  60  Haynes  v.  Rudd,    (1886)    102  N.  Y. 

N.  Y.  362,  reversing  1  Hun  615,  4  372,  2  State  Rep.  46,  7  N.  E.  287,  re- 

Thomp.  &  C.  106.  versing  30  Hun  237. 

T«.  Porter  v.  Havens,   (Sup.  G.  T.  79.  Daimotath  v.  Bennett,  (Sup.  G. 

1862)    37    Barb.    343;    Bettinger   v.  T.  1863)   16  Barb.  641,  wherein  Crip- 

Bridenbecker,   (Sup.  G.  T.  1865)    63  pen,   P.   J.,   said:     "The  offense  of 

Barb.  306.  compounding  a  crime  created  by  stat- 

77.  Collins    ▼.    Lane,     (1880)     80  ute   is  undoubtedly  confined   to   the 

N.  Y.  627;  Haynes  v.  Rudd,   (1880)  party  receiving  the  money  or  prop- 

83  N.  y.  261;   Doucet  v.  Massachu-  erty,    and    does    not   extend   to    the 

aetts  Bonding,  etc.,  Co.,   (Sup.  1917)  party  paying  it.    This  position  of  the 

180  App.  Div.  699,  167  N.  Y.  S.  892;  plaintiff's  counsel,  however,  falls  far 

Daimoath   v.   Bennett,    (Sup.    G.   T.  short  of  reaching  the  whole  difficulty 

1853)     15  Barb.   641 ;    Eno  v.    Sage,  in  his  case.    Another  important  prip- 

(Sup.  Sp.  T.  1913)  83  Misc.  389,  144  ciple  is  involved,  which  to  my  mind 

N.  Y.  S.  1062.  is  a  conclusive  answer  to  this  action. 

7S.  Haynes    v.    Rudd,     (1880)     83  The  contract  made  between  the  par- 

N.  Y.  251,   reversing   17   Hun   477;  ties,  and  the  payment  of  the  money 
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the  parent  or  wife  to  be  relieved  from  a  contract  coerced  thereby.* 
And  where  a  negotiable  note  or  a  mortgage  was  given  by  a  third 
person  to  make  restitution  for  money  embezzled  or  the  like,  under 
an  agreement  not  to  prosecute  for  the  crime,  relief  has  been 
granted  by  way  of  cancellation."  It  has  been  expressly  held  by 
the  Court  of  Appeals,  where  parents  gave  their  note  in  settle- 
ment of  a  claim  for  moneys  embezzled  by  their  son,  for  the 
purpose  of  compounding  the  crime,  though  unden  threats  of 
prosecution  against  the  son,  and  the  father  was  compelled  to 
pay  the  note  to  a  bona  fide  holder,  that  this  does  not  entitle  him 
to  relief  on  the  ground  that  he  acted  imder  duress  and  therefore 
was  not  in  pari  delicto.*'  "  "We  cannot  agree,"  says  Miller,  J., 
in  this  connection,  "with  the  doctrine  that  if  the  plaintiff  was 
influenced  by  the  duress  of  the  defendant,  and  at  the  same  time 
both  parties  intended  the  compounding  of  a  felony,  that  they 
were  not  in  pari  delicto.  It  is  enough  that  the  vice  of  compound- 
ing a  felony  was  a  part  of  the  contract,  operating  upon  the  minds 
of  both  parties,  and  thus  placing  them  upon  an  equality."  **  Still 
the  mere  fact  that  a  parent  is  induced  to  pay  money  to  stifle  a 
prosecution  against  his  son  will  not,  on  the  theory  that  the 
parties  are  not  in  pari  delicto,  authorize  the  parent  to  recover 
the  money  so  paid." 

Champerty  and  Maintenance  OenerdJly 

§  461.  In  Ckneral. — 'The  common  law  generic  offense  of  main- 
tenance, of  which  champerty  is  a  species,  consists  in  the  maintain- 
ing or  assisting  by  a  stranger  of  either  party  to  a  suit,  with 

under  it,  was  unmoral  and  illegal,  tion  of  funds  embezeled  bj  her  son. 
The  statute  above  cited  declares  the  coerced  hj  threats  of  a  criminal  prose- 
party  receiving  the  money  under  such  cution;  Loomis  v.  Cline,  (Sup.  G.  T. 
circumstances  a  criminal.  The  com-  1848)  4  Barb.  453;  Strang  v.  Peter- 
mon  law  declares  all  contracts  to  do  son,  (Sup.  G.  T.  1890)  66  Hun  418; 
acts  that  are  indictable  or  punish-  31  State  Rep.  462,  10  N.  Y.  S.  139. 
able  criminally  to  be  illegal  and  St.  Hayneg  y.  Rudd,  (App.  1886) 
void."  102  N.  Y.  372,  reversing  2  SUte  Bep. 

80.  See  supra,  section  119  et  seq.  46,  7  K  E.  287,  30  Hun- 237. 

81.  Scboener  v.  Lissauer,  (1887)  88.  Haynes  v.  Rudd,  (1886)  102 
107  N.  Y.  Ill  (reversing  on  other  N.  Y.  372,  377,  2  State  Rep.  46,  7 
grounds  36  Hun  100,  and  distinguish-  N.  E.  287. 

ingHavnesv.  Rudd,  (1880)  102  N.Y.  84.  Haynes  v.   Rudd,    (1886)    102 

372.  2 'state  Rep.  45,  7  N.  E.  287.  K  Y.  372,  2  State  Rep.  45,  7  N.  B. 

eited  infra),  in  which  case  a  mother  287;  Daimoufh  r.  Bennett,   (Sup.  G. 

gave  a  mortgage  to  secure  the  reetita-  T.  1853)   16  Barb.  641. 
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money  or  otherwise,  to  prosecute  or  defend.**  Champerty  con- 
sists in  the  unlawful  maintenance  of  a  suit  in  consideration  of 
some  bargain  to  have  a  part  of  the  thing  in  dispute.  The  gist 
of  this  offense,  therefore,  consists  in  the  mode  of  compensation, 
irrespective  of  the  particular  manner  in  which  the  suit  is  to  be 
maintained.^  Common  barratry,  also  a  common  law  offense  and 
teeognized  as  such  in  our  statutes  (see  Penal  Law,  §  320  et  seq.; 
*39  McEinney's  Cons.  Laws,  p.  116),  consists  in  the  practice  of 
exciting  groundless  judicial  proceedings. 

The  English  doctrine  of  maintenance  arose  from  causes  peculiar 
to  the  state  of  society  in  which  it  was  established,  and  is  con- 
sidered as  having  had  its  foundation  in  the  existence  of  a  class 
of  nobles,  who,  by  their  great  power  and  influence,  could  over- 
awe the  courts  and  pervert  the  course  of  justice,  and  in  so  far 
as  it  included  the  giving  of  aid  in  the  prosecution  or  defense 
of  suits,  had  at  quite  an  early  date  fallen  in  a  measure  into 
desuetude."  And  it  was  early  decided  that  it  was  not  main- 
tenance to  lo£in  moneys  to  a  poor  man  to  enable  him  to  defend 
an  action,**  or  for  the  nominal  plaintiff  in  an  action  of  eject- 
ment instituted  for  the  benefit  of  another  to  take  a  bond  of 
indemnity  against  liability  for  costs.**  While  in  some  of  the 
early  decisions  in  our  state,  especially  during  the  time  the  pro- 
visions of  the  Revised  Laws  were  in  force,  contracts  have  been, 
denounced  as  illegal  as  involving  maintenance  and  champerty," 
it  is  now  recognized  that  except  in  so  far  as  the  offense  of 
champerty  and  maintenance  is  embodied  in  our  statutes,  it  is 
inapplicable  to  our  conditions  and  substantially  obsolete,  and  a 
contract  is  not  to  be  regarded  as  illegal  as  violative  of  common 
law  rules  relating  to  such  offense  unless  brought  within  some 
statutory  prohibition.**    As  said  by  Selden,  J.,  after  a  careful 

85.  Sedgwick  t.  Stanton,  (1856)  14  81.  Sedgwick  v.  Stanton,  (1866)  14 
X.  Y.  289,  295.  K    Y.   289,   296  j    Fowler   v.   Callan, 

86.  Sedgwick  V.  Stanton,  (1856)  14  (1886)  102  N.  Y.  395,  397,  1  State 
N.  Y.  289,  294.  Rep.  1,  7  N.  E.  169,  9  Ov.  Pro.  384; 

87.  Sedgwick  V.  Stanton,  (1856)  14  Irwin  v.  Curie,  (1902)  171  N.  Y. 
N.  Y.  289,  297.  409,  411,  64  N.  E.  161;  In  re  Pitz- 

88.  Perine  v.  Dunn,  (Chan.  a.  simona,  (1903)  174  N.  Y.  15,  21,  33 
18X8)  3  Johns.  Ch.  508.  Civ.  Pro.  336,  66  N.  E.  664;  Browne 

88.  Campbell  v.  Jonea,  (Swp.  1830)  v.  Weat,  (Sup.  1896)  9  App.  IHv.  135, 

4  Wend.  306.  137,  75  State  Rep.  604,  41  N.  Y.  S. 

90.  Burt  y.  Place,    (Sup.   1826)    6  146;  Peck  v.  Brigga,   (Sup.  1846)   3 

Cow.  431;  Best  V.  Strong,  (Sup.  1829)  Denio   107,    109;    Voorheea   v.   Dorr, 

2  Wend.  319.  (Sup.  G.  T.    1868)  51  Barb.  680,  586} 
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review  of  our  legislation  on  this  subject,  as  to  the  'effect  of  the 
repeal  of  the  provisions  of  the  Revised  Laws  (1  R.  L.  172) : 
"  Notwithstanding  the  truth  of  what  is  urged  by  Chancellor 
Walworth  in  Small  v.  Mott  (22  Wend.  403),  that  these,  being 
offenses  at  common  law,  were  not  necessarily  abrogated  by  the 
repeal  of  the  statute  (1  R.  L.  172),  which  was  in  the  main  simply 
declaratory,  I  still  think,  in  view  of  the  manifest  tendency  of 
modem  judicial  opinion,  as  well  as  of  the  plain  scope  and  intent 
of  our  legislation  on  the  subject,  that  not  a  vestige  of  the  law 
of  maintenance,  including  that  of  champerty,  now  remains  in  this 
state,  except  what  is  contained  in  the  Revised  Statutes."**  And 
it  has  been  held  that  though  a  contract  would  have  been  illegal 
at  common  law,  under  which  the  plaintiff  agreed  to  permit  an 
action  to  be  brought  in  his  name  as  assignee  of  a  claim  in  con- 
sideration of  an  agreed  compensation  and  indemnification  against 
costs  which  he  might  be  made  to  pay  if  the  action  was  unsuccess- 
ful, it  is  not  illegal  under  our  statutes.'*  A  number  of  trans- 
actions regarded  as  champertous  are  prohibited  by  our  statutes. 
Transactions  falling  within  this  condemnation  are  (1)  the  sale 
of  lands  held  adversely,**  (2)  the  buying  of  demands  by  an 
attorney  on  which  to  bring  an  action,**  (3)  the  giving  of  induce- 
ments for  placing  claims  with  an  attorney  for  the  puri)08e  of 
bringing  an  action  thereon,"  and  (4)  under  a  very  early  statute, 
soon  repealed,  contracts  for  a  part  of  the  subject  matter  of  a 
cause  of  action  in  consideration  of  aid  in  its  enforcement.** 

§  462.  JStipulation  with  Attorney  against  Settlem^it  of  Claim. 
•■—The  lien  given  attorneys  on  the  cause  of  action  does  not  pre- 
vent the  client  from  making  a  bona  fide  settlement  of  the  dispute 
without  the  consent  of  the  attorney,  and  where  such  a  settle- 
ment is  made  the  lien  is  transferred  to  the  proceeds  of  the 
settlement.**    Nor  does  the  fact  that  the  attorney's  retainer  is 

Zogbftum    V.    Parker,  ^(ftip.    O.    T.  88.  Voorhees  v.  Dorr,  (Sup.  Q.  T. 

1873)    66  Barb.  341,  3^4;   Bundy  ▼.       1868)  61  B«rb.  680. 

Newton,  (Sup.  G.  T.  1892)   29  Abb.  94.  gee  eupra,  section  466  et  seq. 

N.  Y.  S.  734.    See  also  Thallhimer  v.  ^ 

Brinckerhoff.  («.  Err.  1824)  3  (3bw.  Z'  o      •  /  '       x'       .!,       ^' 

623-644.    But  see  Small  v.  Mott,  (Ct  W-  See  infra,  section  463. 

Err.    1839)    22  Wend.   403,   opinion  98.  Lee  v.  Vacuum  Oil  Oo.,  (1891) 

below  20  Wend.  212.  126  N.  Y.  679,  38  State  Hep.  662,  27 

99.  Sedgwick  v.  Stanton,  (1856)  14  N.  E.  1018 j  Peri  v.  New  York  CSent., 

N.  Y.  289,  301.  etc.,  R.  Co.,   (1897)    162  N.  Y.  621. 
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on  a  percentage  basis  deprive  the  client  of  his  right  to  settle 
the  dilute.*  As  the  policy  of  the  law  is  in  favor  of  the  ccan- 
promise  and  settlement  of  disputes  and  in  discouragement  of 
litigation,  an  agreement  by  a  client  with  his  attorney  not  to 
compromise  or  settle  the  claim  without  the  consent  of  the  attor- 
ney is  held  to  be  against  public  policy  and  may  be  r^udiated 
by  the  client.  In  this  connection  Hiscock,  J.,  says:  "This 
court,  so  far  as  I  am  aware,  has  never  yet  decided  the  naked 
proposition  now  urged  upon  us,  that  an  attorney  in  furtherance 
of  his  contract  for  a  contingent  compensation  may  reserve  a 
veto  power  upon  the  right  of  his  client  to  make  in  good  faith 
an  honest  settlement  of  his  claim,  and  I  think  it  would  be  unwise 
and  opposed  to  sound  public  policy  to  so  decide  now.  In  the 
first  place,  a  decision  upholding  such  a  contract  would  confer 
upon  one  person  occupying  a  position  of  trust  toward  another 
unusual  power  over  the  latter  in  the  control  and  management  of 
his  own  property,  for  we  must  not  forget  that  the  attorney  has 
only  a  lien  upon  the  client's  cause  of  action  which  still  remains 
the  property  of  the  latter.  It  is  not  too  much  to  assume  that 
such  power  would  at  times  be  the  source  of  abuse  as  between 
the  two  parties.  But  more  important  than  any  such  personal 
and  private  considerations  is  the  one  of  public  concern  that  such 
contracts  would  prove  added  obstacles  to  that  quieting  of  disputes 
and  to  that  adjustment  and  settlement  of  litigation  which  always 
has  been  and  always  should  be  favored  by  the  acts  of  legislatures, 
the  decisions  of  courts,  and  the  expressions  of  public  opinion. 
For,  in  my  judgment,  there  is  no  need  of  long  argument  to 
demonstrate  that  such  contracts  would  prove  such  obstacles."* 
The  invalidity  of  such  a  stipulation,  however,  does  not  render 
the  contract  of  retainer  illegal  so  as  to  preclude  the  attorney 
from  recovering  compensation  for  the  services  rendered.*  And 
where  the  retainer  was  on  a  contingent  fee  and  the  client  in 
violation  of  his  agreement  compromised  the  claim  without  the 
consent  of  the  attorney,  it  was  held  that  the  provision  fixing  the 

46  N.  E.  849,  4  N.  Y.  Annot.  Cas.  288,  126  N.  Y.  670,  38  State  Rep.  662,  27 

26  Civ.  Pro.  279;  Fischer-Hansen  v.  N.  E.  1018. 

Brooklyn  Height*  R.  Co.,  (1903)  173  1.  In  re  Snyder,  (1907)   190  N.  Y. 

N.  Y.  492,  66  N.  E.  896,  33  Civ.  Pro.  66,  70,  82  N.  E.  742. 

326;  Syme  v.  Terry,  etc.,  Co.,  (Sup.  8.  In  re  Snyder,  (1907)   190  N.  Y. 

1908)  126  App.  Div.  610,  110  N.  Y.  S.  66,  82  N.  E.  742;  Svme  v.  Terry,  etc, 

25.  Co.,  (Sup.  1908)   125  App.  Div.  610, 

89.  Lee  v.  Vacuum  Oil  Co.,  (1891)  110  N.  Y.  S.  26. 

46 
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attorney's  fee  on  a  percentage  basis  fell  with  the  repudiation  of 
the  agreement  not  to  settle,  and  that  the  attorney  was  entitled  to 
recover  the  reasonable  value  of  his  services  and  was  not  restricted 
to  the  stipulated  percentage  of  the  amount  for  which  the  settle- 
ment was  made.*  "  The  clause  in  the  contract,"  says  Hiscodc, 
J.,  "  fixing  the  value  of  the  services  at  a  certain  percentage  of 
the  recovery  was  connected  with  the  provision  that  the  attorneys 
should  have  a  voice  in  any  settlement  and  in  determining  the 
amount  of  any  recovery  by  that  process.  The  two  clauses  were 
manifestly  part  of  a  single  plan.  Therefore,  when  the  client  takes 
advantage  of  the  invalidity  of  one  clause  and  repudiates  it,  the 
other  one  cannot  stand  alone  but  must  fall  with  it,  and  the 
result  of  this  again  is  to  permit  the  attorneys  to  recover  for  the 
services  which  they  have  actually  rendered  according  to  their 
real  value  and  independent  of  the  original  provision  in  the 
contract  upon  this  subject."* 

§  463.  Agreemeiit  for  Part  of  Fmita  of  Litigatdon  Qeaer-. 
ally. —  The  Revised  Laws  (1  R.  L.  172)  contained  the  provision 
"  that  no  officer  or  other  person  shall  take  upon  him  any  busi- 
ness that  is  or  may  be  in  suit  in  any  court,  for  to  have  part  of 
the  thing  in  plea  or  demand;  and  no  person,  upon  any  such 
agreement,  shall  give  up  his  right  to  another;  and  every  such 
conveyance  or  agreement  shall  be  void;  and  every  person  who 
shall  maintain  any  plea  or  suit,  in  any  court,  for  lands,  tenements 
or  other  things,  for  to  have  part  or  profit  thereof,  shall  be 
punished  by  fine  or  imprisonment."  And  a  contract  in  viola- 
tion of  this  provision  while  it  was  in  force  was  considered  illegal 
and  unenforceable.*  This  provision  was,  however,  declaratory  of 
the  common  law,  and  like  the  common  law  rule  did  not  include 
cases  where  the  person  agreeing  to  aid  in  the  prosecution  of  a 
claim  had  an  interest  in  its  enforcement  or  was  related  by  affinity 
or  consanguinity  to  the  suitor,^  and  it  was  held  that  the  husband 
of  one  who  by  possibility  might  be  heir  to  the  suitor  of  the 
land  in  dispute,  could  maintain  the  action  of  the  suitor  on  an 

8.  In  re  Snyder,  (1907)   100  N.  Y.  6.  Wickham     v.     Conklin,      (Sop. 

66,  82  N.  E.  742,  reversinjf  119  App.  1811)    8   Johns.  220;   Thallhiiner  v. 

Div.  277,  104  N.  Y.  S.  571.  Brinckerhoff,  (a.  Err.  1824)  3  Oww. 

4.  In  re  Snvder,  (1907)  190  N.  Y.  623;  Gilleland  v.  Failing,  (Sap. 
66.  75,  82  N.'e.  742.  1848)   6  Denio  308. 

5.  Best  V.  Strong,    (Sap.   1829)    2 
Wend.  319. 
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agreement  to  have  a  part  of  the  land  in  consideration  of  his 
doing  soJ  The  above  provision  of  the  Revised  Laws  was  repealed 
with  the  enactment  of  the  Revised  Statutes,  and  the  effect  of 
this  repeal  is  held  to  abrc^ate  the  common  law  role  denouncing 
as  champertous  agreements  for  a  share  of  the  fruits  of  litigation 
in  consideration  of  aid  in  the  enforcement  of  a  claim  in  the 
courts  or  before  the  legislature  or  executive  ofBcers  of  the  state.* 
And  a  contract  between  a  layman  and  one  having  what  was 
deemed  a  good  cause  of  action,  under  which  the  former  agreed 
to  bear  the  expenses  of  a  suit  for  its  enforcement  and  indemnify 
the  latter  against  costs,  etc.,  in  consideration  of  a  percentage  of 
the  amount  recovered,  has  been  upheld.'  Such  an  agreement, 
says  Cullen,  J.,  is  not  to  be  "  regarded  as  against  public  policy 
as  leading  to  or  promoting  strife  and  litigation.""  And  where 
the  plaintiff  was  cast  in  the  action  instituted  under  such  an 
agreement  and  compelled  to  pay  the  costs,  his  right  to  reimburse- 
ment has  been  enforced." 

§  464. Betainer  of  Attorn^  on  Ciontingent  Fee. —  Our 

present  statutes  expressly  recognize  as  valid  agreements  between 
an  attorney  and  his  client  for  contingent  fees,  that  is,  for  com- 
pensation by  way  of  a  percentage  of  the  fruits  of  the  litigation. 
In  this  connection  it  is  provided  (see  Judiciary  Law,  §  474;  29 
McKinney's  Cons.  Laws,  p.  218)  that  "  the  compensation  of  an 
attorney  or  counselor  for  his  services  is  governed  by  agreement, 
express  or  implied,  which  is  not  restrained  by  law,"  with  limita- 
tions as  to  any  contract  between  a  guardian  and  an  attorney 
for  contingent  fees  in  actions  on  claims  belonging  to  an  infant." 
And  while  in  some  of  the  earlier  cases  retainers  on  a  contingent 

7.  Oilleland  v.  Failing,  (Sup.  1848)  N.  Y.  S.  146.  Buteee  Lyon  v.  Hussey, 
6  Denio  308.  Sup.  Sp.  T.  1894)  31  N.  Y.  S.  281,  63 

8.  Sedgwick  v.  Stanton,  (1856)  14  State  Rep.  631  (opinion  by  O'Brien, 
K  Y.  289,  ctffinning  18  Barb.  473;  J.,  at  special  term),  afiBrmed  on  other 
Browne  v.  West,  (Sup.  1806)  9  App.  grounds,  82  Hun   15. 

Div.    135,    76    State    Rep.    604,    41  10.  Browne  v.  Wert,    (Sup.   1896) 

N.  Y.  S.  146;  Grapel  v.  Hodges,  (Sup.  9  App.  Div.  136,  138,  76  State  Rep. 

O.  T.  1888)    49  Hun   107,   17  State  604,  41  N.  Y.  S.  146. 

Rep.  83,  I  N.  Y.  S.  823,  affirmed  112  11.  Browne  v.  WIest,   (Sup.  1896) 

N.  Y.  419,  21  SUte  Rep.  846,  20  N.  E.  0  App.  Div.  135,  75  State  Rep.  604, 

642.     But  eee   Small  v.   Mott,    (Ct.  41  N.  Y.  a  146. 

Err.   1839)    22  Wend.  403,  406,  per  12.  This  provision,  except  the  limi- 

Chancellor  Walworth,  opinion  below,  tation,  ie  taken  from  Code  Civ.  Proc. 

20  Wend.  212.  f  66,  which  was  originally  a  part  of 

9.  Browne  v.  Wert,  (Sup.  1896)  9  section  303  of  the  Code  of  Procedure. 
App.  Div.  136,  76  State  Rep.  604,  41 
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fee  basis  have  been  denounced,"  it  is  now  well  established  that 
as  a  general  rule  pnblic  policy  does  not  preclude  the  ordinary 
agreements  by  attorneys  for  contingent  fees."  "  It  has  been 
decided,"  says  HiScock,  J.,  "so  often  and  so  fully  that  attorneys 
may  undertake  litigation  for  a  compensation  contingent  upon 
their  successful  efforts  that  it  is  unnecessary  to  refer  to  the 
decisions  upon  that  point.""  The  fact  that  the  subject  matter 
of  the  litigation  is  real  estate  does  not  bring  an  agreement  with 
an  attorney  for  an  interest  in  the  land  recovered  within  the 
prohibition  against  the  conveyance  or-  sales  of  lands  held 
adversely."  An  agreement  by  an  attorney  to  collect,  on  a  con- 
tingent fee,  claims  which  arise  out  of  gambling  transactions  for- 
bidden by  the  penal  laws,  is  held,  on  account  of  the  nature  of 
the  claim  to  be  enforced,  against  public  policy."    And  a  court 


18.  Berrien  t.  McLane,  (dutn.  Ct. 
1840)  Hoff.  Ch.  421;  In  re  Bleakley, 
(Chan.  a.  1835)  6  Paige  311;  Mer- 
ritt  V.  Lambert,  (Chan.  Ct.  1843) 
10  Paige  352,  affirmed  Wallia  v.  Lou- 
bat,  (Ct.  Err.  1845)  2  Denio  607;  Sat- 
terlee  v.  Frazer,  (Super.  Ct.  1848) 
4  Super.  Ct.  141. 

14.  Rooney  v.  Second  Ave.  R.  Co., 
(1868)  18  N.  Y.  368,  373;  Fowler  v. 
Calton,  (1886)  102  N.  Y.  396,  1  State 
Rep.  1,  7  N.  E.  169,  9  Civ.  Pro.  384; 
In  re  Fitzsimons,  (1903)  174  N.  Y. 
15,  21,  33  Civ.  Pro.  336,  66  N.  E. 
554;  Ransom  v.  Cutting,  (1907)  188 
N.  Y.  447,  81  N.  E.  324,  20  N.  Y. 
Annot.  Gas.  177,  affirming  38  Civ. 
Pro.  396,  112  App.  Div.  150,  18  N.  Y. 
Annot.  Ca«.  238,  98  N.  Y.  S.  282; 
In  re  Snyder,  (1907)  190  N.  Y.  66, 
70,  82  N.  E.  742;  Fitch  v.  Gardenier, 
(App.  1866)  2  Keyes  616,  2  Abb.  App. 
Dec.  163;  Badger  v.  Celler,  (Sup. 
1899)  41  App.  Div.  699,  58  N.  Y.  Si, 
653;  Serwer  v.  Serwer,  (Sup.  1904) 
91  App.  Div.  638,  86  N.  Y.  S.  838; 
Morehouse  v.  Brooklyn  Heights  R. 
Co.,  (Sup.  1908)  123  App.  Div.  680, 
108  N.  Y.  S.  152,  affirmed  195  N.  Y. 
537  mem.,  88  N.  E.  1126;  Weeks  v. 
Gattell,  (Sup.  1908)  125  App.  Div. 
402,  109  N.  Y.  S.  977,  affirmed  193 
N.  Y.  681  mem.,  87  N.  E.  1129;  Syme 
V.  Terry,  etc.,  Co.,   (Sup.  1908)    125 


App.  Div.  610,  110  N.  Y.  S.  26;  In  pe 
Friedman,  (Sup.  1910)  136  App.  Div. 
750,  121  N.  Y.  S.  426,  affirmed  199 
N.  Y.  537,  92  N.  E.  1086;  Murray  v. 
W«rihg  Hat  Mfg.  Co.,  (Sup.  1911) 
142  App.  Div.  614,  127  N.  Y.  S.  78; 
Ransom  v.  Ransom,  (Sup.  1911)  147 
App.  Div.  836,  133  N.  Y.  S.  173,  2 
Civ.  Pro.  N.  S.  96;  Benedict  v.  Stu- 
art, (Sup.  G.  T.  1856)  23  Barb.  420; 
Zogbaum  v.  Parker,  (Sup.  G.  T.  1873) 
66  Barb.  341;  Chester  v.  Jnimel, 
(Sup.  G.  T.  1889)  2  Silv.  Sup.  169, 
24  State  Rep.  214,  6  N.  Y.  S.  809, 
affirming  as  to  this  126  N.  Y.  237, 
35  State  Rep.  4,  26  N.  E.  297;  Fried- 
man v.  Mindlin,  (City  Ot.  Sj).  T. 
1915)  91  Misc.  473,  155  N.  Y.  S.  296; 
Dennin  v.  Powers,  (Sup.  8p.  T.  1916 
96  Misc.  262,  160  N.  Y.  S.  636;  Ogden 
V.  Des  Arts,  (Super.  Ct.  1855)  11 
Super.  Ct.  276;  Fogerty  v.  Jordan, 
(Super.  Ct.  1864)  26  Super.  Ct.  319. 

15.  In  re  Snvder,  (1907)  190  N.  T. 
66,  70,  82  N.  E.  742. 

16.  Chester  v.  Jumel,  (Sup.  G.  T. 
1889)  2  Silv.  Sup.  169,  24  State  Rep. 
214,  6  N.  Y.  S.  809,  affirmed  as  to 
this  125  N.  Y.  237,  26  N.  E.  297.  See 
infra,  section  466  et  seq.  as  to  tbe 
validity  of  conveyances,  etc.,  of  lands 
held  adversely. 

17.  Delahunty  v.  Canfteld,  (Sup. 
1907)  118  App.  Div.  883,  94  N.  Y.  8. 
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of  equity  should  not  hesitate  to  refuse  to  enforce  specific  per- 
formance of  the  contract  where  it  appears  to  be  an  inequitable 
one.'*  The  question  whether  the  agreement  of  the  attorney  to 
I»ay  or  advance  the  necessary  expenses  of  the  litigation  brings 
it  within  the  prohibition  of  the  penal  law  against  the  giving  of 
an  inducement  for  his  retainer  is  discussed  later.'* 

§  465.  Assignment  of  Chose  in  Actioa. —  It  is  universally  con- 
ceded that  the  rule  of  the  common  law  which  prohibited  the 
assignment  of  choses  in  action  was  a  branch  of  the  law  of 
maintenance.*'  In  this  connection,  Coke  says:  "  Nothing  in 
action,  entry  or  re-entry,  could  be  granted  over,  for  so,  under 
color  thereof,  pretended  titles  might  be  granted  to  great  men 
whereby  right  might  be  trodden  down  and  the  weak  oppressed." 
(Coke  Litt.  114-a.)  And  Buller,  J.,  says  in  Masters  v.  Miller, 
(1791)  4  T.  R.  320,  340:  "  It  is  laid  down  in  our  old  books 
that  for  avoiding  maintenance  a  chose  in  action  cannot  be 
assigned."  Our  legislature  has,  however,  manifested  the  same 
hostility  to  the  law  of  maintenance  as  so  applied  as  in  other 
instances,  and  from  quite  an  early  date  has  expressly  authorized 
the  assignment  of  any  claim  or  demand  with  certain  specific 
exceptions.     (See  Code  Civ.  Proc.  §  1910.)  " 

Sales  and  Conveyances  of  Lands  Claimed  or  Held  Adversely 

§  466.  In  General. —  An  early  statute  which  was  carried  into 
the  Revised  Statutes  and  from  there  into  the  present  Penal  Law 
provides  that  a  person  "  who  takes  a  conveyance  of  any  lands 

815.     In   this  case  Scott,   J.,  says:  ing  more  than  the  employment  of  an 

"  The    Btatutea    of    this    state    have  attorney  to   collect  the   fruit«  of   a 

placed  gambling,  such  as  the  defend-  crime  for  compeneation  consisting  of 

ant  pursued,  in  the  category  of  crimes,  a  percentage  of  such,  fruits." 

and  have  expressly  declared  that  oil  18.  Burling  v.  King,    (Sup.  G.  T. 

evidencee  of   indebtedness,  of  which  1874)   2  Thomp.  &  C.  645,  46  How. 

the  consideration,  in  whole  or  in  part,  Pr.  452. 

ia  money  lost  at  play,  shall  be  utterly  18.  See  infra,  section  490  et  seq. 

void.    If  gambling  is  criminal,  illegal  SO. 'Sedgwick  v.  Stanton,  (1856)  14 

and    immoral,    and   the    money    lost  K.  Y.  280,  300;   Williame  T.  Boyle, 

thereat  is  for  that  reason  made  uncol-  (Com.  PI.  G.  T.  1892)    1   Misc.  364, 

lect«ble,>it  seems  to  me  to  be  perfectly  367,  48  State  Sep.  713,  20  K.  T.  6. 

clear  that  an  agreement  to  oompen-  720.    See  also  Thallhimer  t.  Brinker- 

sate  a  Iltwyer  for  collecting  such  a  hoff,  (Ct.  of  Err.  1824)  3  Cow.  623, 

claim  by  paying  him  a  percentage  of  645. 

the  amount  recovered  must  be  treated  SI.  Sedgwick  v.  Stanton,  14  N.  Y. 

as    itB«If    illegal    and   unenforceable.  289,  300. 

Such  an  agreement  amounts  to  noth- 
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or  tenements,  or  of  any  interest  or  estate  therein,  from  any  per- 
son not  being  in  the  possession  thereof,  while  such  lands  ot 
tenements  are  the  subject  of  controversy,  by  suit  in  any  court, 
knowing  the  pendency  of  such  suit  and  that  the  grantor  was  not 
in  possession  of  such  lands  or  tenements,  is  guilty  of  a  mis- 
demeanor. "  •*  A  conveyance  in  violation  of  this  provision  is 
held  to  be  void,^  but  proceedings  before  the  comptroller  of  the 
state  to  vacate  a  tax  sale  of  lands  to  the  state  is  not  a  "  suit 
in  any  court  "  within  the  provision,  and  a  conveyance  of  land 
involved  in  such  proceedings  is  not  therefore  rendered  invalid  by 
such  provision."  It  is  also  provided  that  a  person  is  guilty  of  a 
similar  offense  who  "  buys  or  sells,  or  in  any  manner  procures, 
or  takes  or  makes  any  covenant  or  promise  to  convey  any  right, 
or  title  real  or  pretended,  to  any  lands  or  tenements,  unless  the 
grantor  thereof  or  the  person  making  such  covenant  or  promise 
has  been  in  possession,  or  he  and  those  by  whom  he  claims  have 
been  in  possession  of  the  same  or  of  the  reversion  and  remainder 
thereof,  or  have  taken  the  rents  and  profits  thereof  for  the 
space  of  one  year  before  such  covenant  or  promise  made.""  And 
of  course  one  who  violates  this  prohibition  is  subject  to  the 
penalty  imposed  by  the  statute,**  and  to  render  him  liable  to 
the  penalty  it  is  immaterial  whether  his  title  was  in  fact  good 
or  bad.*^  The  grantor  need  not,  however,  be  in  the  actual  pos- 
session to  take  his  conveyance  out  of  the  prohibition;  it  is  suf- 
ficient if  he  has  constructive  possession  or  that  no  one  else  has 
actual  possession.**  It  is  further  provided  that  a  grant  of  lands 
is  "  absolutely  void  "  if  at  the  time  of  the  delivery  thereof  such 
property  is  in  the  "  actual  possession  of  a  person  claiming  under 

28.  1  Rev.  L.  p.  172,  |  2;  2  Rev.  Stat.  p.  691,  i  6;  Penal  Law,  {  2032; 

Stat.  p.  691,  I  5;  Penal  Law,  §  2031;  39  McKinney'a  Cons.  Laws,  p.  704. 

39  McKinney'B  Cons.  Laws,  p.  703.  36.  Teele  v.  Fonda,   (Sup.  1810)  7 

83.  Jackson  v.  Ketchum,  (Sup.  Johns.  251;  Tomb  v.  Sherwood,  (Sup. 
1811)   8  Johns.  479;  Jackson  v.  An-  1816)   13  Johns.  289. 

drews,  (Sup.  1831)  7  Wend.  152.    See  87.  Tomb  v.  Sherwood,  (Sup.  1816) 

also  Arents  v.  Long  Island  R.   Oo.,  13  Johns.  289. 

(Sup.  1899)    36  App.  Biv.  379,  382,  88.  Meigs  v.  Roberts,   (Sap.  1899) 

55  N.  Y.  S.  401.  42  App.  Div.  290,  300,  59  N.  Y.  S. 

84.  Meigs  v.  Roberts,  (Sup.  1899)  215,  reversed  on  other  grounds  162 
42  App.  Div.  290,  59  N.  Y.  S.  215,  N.  Y.  371,  56  N.  E.  838;  Wright  v. 
reversed  on  other  grounds  162  N.  Y.  Syracuse,  etc.,  R.  Co.,  (Sup.  G.  T. 
371,  56  N.  E.  838.  1896)  92  Hun  32,  72  State  B^.  236, 

26.  1  Rev.  L.  p.  172,  S  2;   2  Rev.       36  N.  Y.  S.  901. 
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a  title  adverse  to  that  of  the  grantor."*  In  an  early  case  it  was 
decided  that  under  the  common  law  as  recognized  in  our  state  a 
conveyance  of  land  held  adversely  to  the  grantor  was  ineffectnal 
to  confer  any  title  on  the  grantee  which  he  could  enforce  against 
the  claimant.*'  Also  in  an  early  case  a  contract  for  the  sale  of 
what  was  known  as  a  Connecticut  claim  or  title  to  land  in 
Pennsylvania  in  possession  of  the  claimant  under  the  Pennsyl- 
vania title  was  regarded  as  illegal,  and  a  recovery  for  services 
in  negotiating  such  a  sale  was  denied.*^  Mortgages  are  expressly 
excepted  from  the  operation  of  the  above  provisions,  and  it  is 
provided  that  a  duly  recorded  mortgage  shall  bind  the  lands  from 
the  time  the  possession  thereof  is  recovered  by  the  mortgagor  or 
his  representatives  and  is  given  preference  over  judgments,  etc., 
subsequent  to  the  recording,  and  in  case  of  two  or  more  mort- 
gages they  have  precedence  according  to  the  time  of  the 
recording." 

§  467.  Exception  as  Begards  State. —  It  has  been  held  from 
an  early  date  that  a  conveyance  by  the  state  of  lands  held  by 
persons  under  a  claim  of  title  adverse  to  the  state  is  not  aflPected 
by  the  statute."  This  is  evidently  for  the  reason  that  the  state 
cannot  be  disseized  and  an  adverse  possession  established  against 
it  As  said  by  Kent,  C.  J.,  in  an  early  case :  ' '  There  may  be 
an  intrusion  on  the  lands  of  the  state,  but  the  state  cannot  be 
disseized,  and  its  grant  is  good  notwithstanding  the  possession 
of  the  intruder."**  Also,  for  the  reason  that  the  state  is  not 
"  a  person,"  it  is  held  that  the  statute  does  not  prohibit  a  con- 
veyance of  land  of  which  the  state  may  be  in  possession  under  an 
adverse  claim  of  title ;  •*  and  it  is  held  that  the  state  forest  com- 

».  I  Kev.  L.  p.  173,  5  8;   1  Rev.  Co.  v.  Roberts,  (Sup.  1908)   126  App. 

N.  Y.  371,  56  N.  E.  838  j  Stat.  p.  739,  Div.  333,  345,  109  N.  Y.  S.  647;  Jack- 

i   147;    Real   Prop.  Law,   $  260;   49  son  v.  Winslow,  (Sup.  1806)  2  Johns. 

licKinney's  Cons.  Laws,  p.  307.  80,  83  (per  Kent,  Ch.  J.) ;  Jackson  v. 

SO  Jackson  v.  Demont,  (Sup.  1812)  Gumaer,  (Sup.  1824)  2  Cow.  662,  668; 

9  Johns    56.  Baldwin  v.  Ryan,  (Sup.  G.  T.  1874) 

-.     ^  ,,.           T»i, .      ,ou       loiiAs  3  Thorop.  &  C.  251 ;  Brady  V.  Begun, 

»1.  Belding  V.  Pitkin,  (Sup.  1804)  ^g^^  J  ^  ^3^2)  36  Barb.  533.    B«t 

2  Oaines  147.  ^^  p^pj,  ^  ^g^  York,  (Sup.  Srp.  T. 

St.  I  Rev.  Stat.  p.  739,  S  148;  Real  i859)   19  How.  Pr.  289,  305. 

Prop.    Law,    §   260}    39   McKinney's  34,  Jackson     v.     Winslow,      (Sup. 

Cons.  Laws,  p.  307.    See  infra,  sec-  jgoej    2  Johns.   80,  83.     As  to  the 

Uon  470.  necessity  that  the  possession  be  ad- 

33.  Candee  v.  Hayward,  (1868)  37  verse,  see  infra,  section  474. 
N.  Y.  653,  3  Trans.  App.  194,  affirm-  85.  Saranac  Land,  etc.,  Co.  v.  Rob- 
ing 34  Barb.  349;  Saranac  Land,  etc.,  erts,  (1909)  195  N.  Y.  303,  88  N.  E. 
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missioii  is  not  "  a  person  "  within  the  meanii^  of  this  phrase, 
and  therefore  its  possession  will  not  invalidate  a  conveyance." 
By  a  statute  enacted  in  1910  section  260  of  the  Real  Property  Law 
invalidating  convQrances  of  lands  held  adversely  to  the  grantor 
was  amended  by  adding  the  provision  that  the  section  does  not 
apply  to  a  grant  of  such  property  to  the  people  of  the  state  nor  to 
a  person  where  the  title  granted  to  such  person  shall  thereafter 
by  grant  or  mesne  conveyance  become  vested  in  said  people.  The 
effect  of  this  amendment  is  to  validate  the  conveyance  when  made 
to  the  state  or  where  the  title  of  the  grantee  becomes  vested  in 
the  state  and  permits  the  state  in  its  own  name  to  sue  for  the 
recovery  of  the  land."  And  since  by  the  provision  of  the  Code 
of  Civil  Procedure,  §  1501,  a  grantee  is  permitted  to  sue  for  the 
recovery  of  the  land  in  the  name  of  his  grantor,  it  is  held  that 
in  effect  the  general  provision  invalidating  the  conveyance  is  one 
affecting  the  remedy  rather  than  the  substantial  right,  and  the 
amendment  should  for  all  purposes  of  suit  by  the  state  in  its 
own  name  be  given  a  retroactive  effect  so  as  to  apply  to  convey- 
ances theretofore  executed.** 

§  468.  Gkneral  Operation  of  Statates. —  The  above  provisions 
are  said  to  be  declaratory  of  the  common  law.**  They  are 
regarded,  however,  as  abrogating  the  common  law  rule,  in  so  far 
as  inconsistent  therewith;  and  to  invalidate  a  conveyance  on 
account  of  the  possession  of  an  adverse  claimant,  the  transaction 
must  be  brought  within  the  prohibition  of  the  statutes."  These 
provisions  are  directed  against  champertous  acts,  and  do  not, 
like  the  statute  of  limitations,  constitute  a  mere  statute  of  repose. 
It  was  not  intended  thereby  to  terminate  disputes,  but  simply 
to  prevent  the  transfer  of  disputed  titles  and  to  compel  their 
settlement  between  the  original  parties.**  It  has  frequently  been 
said  that  the  statute  declaring  invalid  grants  of  lands  held 
adversely  to  the  grantor,  due  to  its  severity,  is  to  be  strictly 

753,  affirming  125  App.  Div.  333,  109  1918)  102  Misc.  696,  604, 170  N.  Y.  S. 
N.  Y.  S.  647.  loo- 
se. Saranac  Land,  etc,  Oo.  v.  Bob-  „?»•  H«P!i?«  iJ"]^^''  <®"?;  "^"j 
erts.  (1909)   196  N.  T.  303,  88  N.  E.  "0  App^  D,v.  4(W^461,    M  N.  Y.  & 

753,  affirming  126  App.  Div.  333,  109      ^^^^^  ^  Barb.  166,  159. 

N.  Y.  S.  647.  4JJ  ggg  Bupra,   section   466,   as  to 

87.  People  v.  Ladew,   (Sap.  Tr.  T.      t^e  -wording  of  the  statotee. 

1918)  102  ICsc.  595,  170  N.  Y.  S.  196.  41.  Crary  v.  Goodman,   (I860)    22 

88.  People  v.  Ladew,   (Sup.  Tr.  T.      N.  Y.  170,  176. 
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constmed,  and  consequently  is  not  to  be  extended  beyond  what 
its  terms  necessarily  require."  A  contract  between  an  attorney 
and  his  client  for  an  interest  in  lands  for  the  recovery  of  which 
an  action  is  brought  by  way  of  a  contingent  fee  for  the  services 
to  be  rendered,  is  not  prohibited  by  the.  statutes."  Where  land 
held  adversely  and  other  land  not  held  adversely  are  included 
in  the  same  conveyance,  the  conveyance  is  valid  as  to  the  land 
not  held  adversely.^  And  the  fact  that  a  small  part  of  the  land 
conveyed  is  held  under  an  adverse  claim  of  title  does  not,  k 
seems,  affect  the  validity  of  the  deed  even  as  against  the  claim- 
ant of  such  part,  and  this  is  especially  true  where  such  possession 
arises  from  a  dispute  between  adjoining  landowners  as  to  the 
true  boundary  line."  As  said  in  this  connection:  "  To  extend 
this  statute  so  as  to  embrace  a  grant  of  land,  the  greater  part  of 
which  was  in  the  possession  of  the  grantor  at  the  delivery  of  the 
grant,  and  establish,  as  a  rule,  that  grantees  must,  under  such 
circumstances,  recover  part  of  the  land  by  an  action  in  the  name 
of  his  grantor  .  .  .  and  the  remainder  by  a  suit  in  his  own 
name,  would  perpetuate  a  common  law  rule  which  has  no  exist- 
ence in  the  law  of  this  state  except  as  it  is  contained  in  our 
statute."" 

§  469.  Conveyanofls  of  Partiealar  Rights  and  Interests.— i  A 
conveyance  of  an  individual  interest  in  lands  is  within  the  prohi- 
bition of  the  statute  to  the  same  extent  as  a  conveyance  of  the 
whole  estate,  provided  the  party  in  possession  holds  under  color 

48.Crai7  v.  Ooodman,   (1860)    22  45.  Dansiger  t.  Boyd,   (1890)    120 

N.  T.  170,  177;  fiaraiutc  Land,  etc.,  N.  Y.  628  mem.,  30  State  Rep.  889, 

Co.  ▼.  Boberts,  (Sup.  1908)  126  App.  24  N.  E.  482,  2  Silv.  App.  568;  8er- 

Div.  333,  346,  109  N.  Y.  S.  647 ;  Truax  anac  Land,  etc.,  Co.  v.  Roberts,  ( Sup. 

T.  Tborn,   (Sup.  G.  T.  1848)   2  Barb.  1908)    125  App.  IMv.  333,   350,   109 

156,    160;    Bissing  T.   Smith,    (Sup.  N.  Y.  S.  547,  affirmed  196  N.  Y.  303, 

G.  T.    1895)    85   Hud  564,   670,   66  88  K.  E.  753;  Allen  v.  Welch,  (Sup. 

SUt«  Bep.  796,  83  N.  Y.  S.  123;  Oom-  G.  T.  1879)   18  Hun  226;  Webber  v. 

well  v.  Clement,    (Sup.  G.  T.  1895)  Gillies,  (Sup.  Tr.  T.  1908)   112  N.  Y. 

87  Hun  50,  52,  67  State  Rep.  482,  33  S.  397;  Oark  t.  Davis,   (Super.  Ct 

N.  Y.  8.  866.  ■  Tr.  T.  1892  28  Abb.  N.  Oa«.  135,  19 

43.  Chester  v.  Jumel,  (Sup.  G.  T.  N.  Y.  S.  191.  See  aleo  Van  Dyke  v. 
1889)  2  Silv.  Sup.  169,  24  State  Rep.  Van  Buren,  (Sup.  1806)  1  Johns. 
214,  5  N.  Y.  6.  809,  affirmed  as  to  this  346;  Zahm  v.  Dopp,  (Super.  (3t.  G.  T. 
126  N.  Y.  237,  36  State  Rep.  4,  26  1892)  46  State  R^.  920,  19  N.  Y.  S. 
N.  E.  297.    As  to  the  validity  of  con-  863. 

tracts  for  contingent  fees  generally,  46.  Danziger  v.  Boyd,   (1890)    120 

see  «upra,  section  464.  N.  Y.  628,  629  mem.,  30  State  Rep. 

44.  Towle    V.    Smith,    (Super,    a.  889,  24  N.  E.  482,  2  Silv.  App.  668. 
1864)  26  Super.  Ct.  489. 
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of  title  adverse  to  such  undivided  interests."  And  under  the 
early  statute,  which  in  terms  prohibits  "  every  gnjit,"  this  was 
held  to  include  a  conveyance  or  deed  of  release  by  a  tenant  by 
the  curtesy  to  the  heir,  and  consequently  the  heir  could  not  main- 
tain an  action  in  his  own  name  to  recover  the  possesion  of  the 
land  from  the  adverse  claimant.^'  The  provision  against  the 
sale  of  any  pretended  right  was  held  at  an  early  date  to  include 
a  lease  for  a  term  of  years,**  and  also  the  assignment  of  a  certifi- 
cate of  purchase  of  state  lands."  But  the  view  has  been  taken 
that  a  transfer  of  an  equity  of  redemption  is  not  a  "  grant  "  of 
lands,  and  therefore  is  not  affected  by  the  adverse  possession  of 
a  third  person."  It  has  also  been  held  that  the  statute  does  not 
prohibit  a  conveyance  made  merely  to  correct  a  defect  in  a 
previous  deed  which  could  itself  be  obviated  by  parol  testimony, 
such  as  a  failure  to  recite  a  consideration.^  The  holder  of  the 
legal  title,  though  not  a  perfect  one,  who  is  in  possession  is  not 
precluded  from  procuring  further  conveyances  in  support  of  his 
existing  title ;  ^  but  the  view  seems  to  have  been  taken  that  where 
an  action  for  the  recovery  of  land  by  the  owner  of  record  is 
pending  against  a  person  in  possession,  who  in  defense  claims 
title  by  adverse  possession,  he  cannot  bolster  his  defense  by  the 
taking  of  a  deed  from  one  who  theretofore  had  possession,  as  such 


47.  McAuliff  V.  Hughes,  (Sup. 
1908)  128  App.  Div.  355,  112  N.  Y.  S. 
486;  Eisemann  v.  Lapp,  (Sup.  Tr.  T. 
1902)  38  Misc.  14,  78  N.  Y.  S.  696. 

48.  Vrooman  y.  Sheppard,  (Sup.  O. 
T.  1862)   14  Barb.  441. 

49.  Tombv.  Sherwood,  (Sup.  1816) 
13  Johns.  289,  201. 

60.  Tomb  V.  Sberwood,  (Sup.  1816) 
13  Johns.  289. 

61.  Stoddard  v.  Whiting,  (1871)  46 
».  Y.  627,  634,  wherein  Grover,  J., 
said  in  reference  to  Bev.  Stat.  p.  734, 
{  147:  "That  provides  that  every 
grant  of  lands  shall  be  absolutely 
void,  if,  at  the  time  of  the  delivery 
thereof,  such  lands  sliall  be  in  the 
actual  poeseesion  of  a  person  claim- 
ing under  a  title  adverse  to  that  of 
the  grantor.  But  it  was  not  a  grant 
of  the  lands,  but  of  the  equity  of  re- 
demption, that  was  transferred  by  the 
instrument."  See  also  'Saranac  Land, 
etc.,  Co.  v.  Roberts,  (Sup.  1908)   125 


App.  Div.  333,  345,  109  N.  Y.  6.  547, 
where  the  Stoddard  case  is  cited  as 
holding  that  a  conyeyance  of  aa 
equity  of  redemption-  is  not  within  the 
prohibition  of  the  statute.  And  see 
Ten  Eyck  v.  Craig,  (Sup.  G.  T.  1874) 
2  Hun  462,  5  Thomp.  ft  O.  65,  af- 
firmed on  other  grounds  62  N.  T.  406. 

But  see  Odell  v.  Montross,  (1877) 
68  K.  Y.  499,  506,  wherein  the  state- 
ment is  characterized  as  dictum,  and 
the  broad  proposition  .that  a  transfer 
of  an  equity  of  redemption  is  not 
a  grant  of  lands  is  denied.  And  this 
would  seem  to  be  the  better  view 
even  as  applied  to  the  statute  in- 
volved in  the  -Stoddard  case,  as  in 
our  state  the  legal  title  is  ooneidered 
as  remaining  in  the  mortgagor,  the 
mortgage  creating  a  lien  only. 

68.  TYyer  v.  Rockefeller,  (1876) 
63  N.  Y.  268. 

63.  Lambert  v.  Huber,  (Sap.  8p.  T. 
1898)   22  Misc.  462,  50  N.  Y.  S.  793. 
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a  deed  would  be  champertous."  The  statute  applies  only  to  an 
adverse  holding  of  land,  and  not  to  such  a  holding  of  some  incor- 
poreal right  appurtenant  thereto,  which  passes  with  a  grant  of 
the  land.*  Therefore  the  fact  that  the  incorporeal  right  of  a 
riparian  owner  to  the  unobstructed  flow  of  the  waters  of  a  stream 
is  invaded  under  an  adverse  claim  of  title  will  not  prevent  such 
right  from  passing  under  a  conveyance  of  the  land,  and  the 
grantee  in  his  own  name  may  sue  to  prevent  a  continued  invasion 
of  such  riparian  right.** 

§  470.  Mortgages. —  The  phrase  "  every  grant  "  is  sufficiently 
broad  to  cover  mortgages,  and  that  this  was  the  intention  of  the 
legislature  is  manifested  by  the  express  exception  giving  a  quali- 
fied effect  to  mortgages,*'  and  it  has  been  held  that  a  conveyance 
absolute  in  form,  though  intended  as  a  mortgage  and  provable 
as  such  in  a  court  of  equity,  is  within  the  general  prohibition 
of  the  statute."  It  is  held  that  the  exception  in  favor  of  mort- 
gages, to  the  effect  that  a  person  having  title  to  land  in  the 
adverse  possession  of  another  may  execute  a  mortgage  thereon 
which  will  bind  the  land  from  the  time  the  possession  thereof 
shall  be  recovered  by  the  mortgagor  or  his  representatives,  does 
not  give  ^validity  to  a  mortgage  until  the  possession  has  been 
recovered  by  the  mortgagor  or  his  representatives,  and  until  such 
time  the  mortgagee  cannot  maintain  a  suit  to  foreclose  the 
mortgage.**  Where,  however,  a  mortgage  was  valid  when  given, 
the  operation  and  effect  of  an  assignment  thereof  are  in  no  way 

54.  Jackson  v.  Oiven,   (Sup.  1811)  Timmennaiui  v.  Oohn,    (Sup.  Sp.  T. 

8  Johns.   137;   Belotti  v.  Bickhardt,  1911)  70  Misc.  327,  128  N.  Y.  S.  770, 

(Sup.  Sp.  T.  1916)  101  Misc.  707,  107  aflarmed  140  App.  Diy.  924  mem.,  131 

N.  Y.  6.  19,  affirmed  180  Ajqp.  Div.  N.    Y.    S.    1140,    reversed    on    otiier 

890  mem.  grounds  204  N.  Y.  614,  97  N.  E.  589. 

M.  earning  V.  Troy  Iron,  etc.,  Fac-  68.  Towle   v.    RauBen,    (1877)    70 

tory,     (1869)    40    N.    Y.    191,    204;  N.  Y.  303,  318. 

Glover  v.  Manhattan  R.  Co.,  (Super.  S9.  Hopkins  v.  Baker,  (Sup.  1910) 

a.  Sp.  T.  1883)  66  How.  Pr.  77,  af-  140  App.  Div.  460,  125  N.  Y.  S.  417. 

firmed   on   opinion  below   61    Super.  See  also  De  Garmo  v.  Philps,  (1003) 

(X  1.     See  also  Cheney  v.  Syracuse,  176  N.  Y.  456,  468,  68  N".  E.  873; 

etc.,  R.  Co.,  (Sup.  1896)  8  App.  Div.  Timmermann  v.  Cohn,    (Sup.  Sp.  T. 

620,  75  State  Rep.  423,  40  N.  Y  .S.  1911)  70  Misc.  327,  128  N.  Y.  S.  770, 

1103.  affirmed  146  App.  Div.  924  mem.,  131 

86.  Coming  v.  Troy  Iron,  etc.,  Fac-  N.    Y.    S.    1146,    reversed   on   other 

tory,   (1869)   40  N.  Y.  191,  affirming  grounds  204  N.  Y.  614,  97  N.  E.  589; 

39  Barb.  311.  Lowber  v.  Kelly,   (Super.  Ct.  Sp.  T. 

67.  Hopkins  v.  Baker,  (Sup.  1910)  1861)  17  Abb.  Pr.  452,  460. 
140  App.  Div.  460,  125  N.  Y.  S.  417; 
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affected  by  the  fact  that  at  the  time  of  such  assignment  the  land 
is  in  the  possession  of  an  adverse  claimant.**  **  The  statute," 
says  Gnllen,  J.,  in  this  connection,  "  does  not  assume  to  deal  with 
assignments  of  mortgages,  and  in  the  only  case  [a  Vermont  case] 
that  I  can  find  in  which  the  question  was  presented,  a  similar 
statute  was  held  inapplicable  to  such  transfers."*^ 

§  471.  Judicial  Sale;  Devise;  Assignment  for  Benefit  <tf 
Creditors. —  Though  the  statute  contains  no  express  exception 
in  favor  of  conveyances  in  pursuance  of  judicial  sales,  it  has 
been  established  that  it  has  no  application  to  such  sales.**  "  That 
judicial  sales,"  says  Cullen,  J.,  "  do  not  fall  within  the  con- 
demnation of  these  statutory  provisions  has  been  settled  law  from 
a  very  early  time  in  the  history  of  this  state."**  And  in  an 
early  case  Chancellor  Walworth  says:  "  I  am  satisfied  the  stat- 
ute against  buying  and  selling  pretended  titles  cannot  apply  to 
judicial  sales.  The  statute,  except  as  to  the  penalty,  is  merely 
in  affirmance  of  the  common  law;  and  that  never  has  been  con- 
sidered as  preventing  the  change  of  property  by  operation  of 
law,  or  by  a  sale  by  the  proper  officer  under  a  bona  fide  judg- 
ment or  decree  of  a  court  having  competent  jurisdiction  to  order 
such  sale.  It  does  not  come  within  the  mischiefs  intended  to  be 
guarded  against  by  the  statute."**  Thus  a  conveyance  under  a 
decree  foreclosing  a  mortgage  is  not  within  the  prohibition  of 
the  statute ;  **  and  where,  in  pursuance  of  a  mortgage  foreclosure 
sale  under  a  decree  of  court,  a  purchase  money  mortgage  is  given, 
the  conveyance  and  mortgage  are  to  be  regarded  as  one  trans- 

«0.  De   Garmo   t.    Philps,    (1903)  Jackson,   (Sup.  1830)   6  Wend.  213; 

176  N.  Y.  455,  68  N.  E.  873;  Tobias  Truax  v.  Thorn,    (Sup.  G.  T.  1848) 

v.  New  Yoric,   (Sup.  G.  T.  1879)    17  2    Barb.    156;    Stevens    v.    Palmer, 

Hun  534.  (Super.  Ct.  1862)   23  Super.  Ct.  60; 

61.  De  Garmo  V.  Philps,  (1903)  176  Knapp  v.  Burton,  (Sup.  1885)  7  CSv. 

N.  Y.  456,  457,  68  N.  E.  873.  Pro.  448.    See  also  Towte  v.  Remeen, 

68   Hoyt  V.   Thompson,    (1851)    5  (1877)    70  N.   Y.    303,   317;    In    re 

N.    Y.    320,    345;    Cook    v.    Travis,  Downing,   (D.  C.  N.  D.  N.  Y.  1912) 

(1859)  20  N.  Y.  400,  405;  Stevens  v.  192  Fed.  683   (construing  New  York 

Hauser,    (1868)    39  N.  Y.   302,  306,  statute).     But  see  Jadcson  v.  Vroo- 

7  Trans.  App.  71;  Smith  v.  Scholtz,  man,   (Sup.  1816)    13  Johns.  488. 

(1877)    68  N.  Y.  41,  63;  Ooleman  v.  68.  De  Garmo  v.  Philps,  (1903)  176 

Manhattan-  Beach   Imp.   Co.,    (1883)  N.  Y.  455,  467,  68  N.  E.  873. 

94  N.  Y.  229,  affirming  26  Hun  526;  64.  Tuttle  v.  Jackson,  (Sup.  1930) 

De  Garmo  v.  Philps.  (1903)  176  N.  Y.  6  Wend.  213,  224. 

455,  68  N.  E.  873;  Sandiford  v.  Frost,  66.  Cook  v.  Travis,  (1859)  20  N.  Y. 

(Sup.  1896)  9  App.  Div.  56,  76  State  400,  405;  De  Garaio  v.  Philp»,  (1903) 

Rep.  564,  41  N.  Y.  S.  163;  Tuttle  v.  176  N.  Y.  456,  68  N.  E.  873. 
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action,  and  the  mortgage  is  not  affected  by  the  fact  that  the  land 
was  at  the  time  held  adversely,  tboi^h  ordinarily  a  mortgage 
would  be  within  the  general  prohibition  in  so  far  as  it  is  not 
brought  within  the  express  exception.**  Nor  does  the  prohibition 
apply  to  a  conveyance  by  a  master  under  a  decree  for  partition ;  *' 
or  to  a  conveyance  by  a  trustee  in  bankruptcy  under  an  order 
or  decree  of  the  bankruptcy  court;**  or,  where  a  receiver  is 
appointed  for  an  insolvent  corporation,  to  a  conveyance  by  him 
under  an  order  of  the  court ;  *•  or  to  a  conveyance  in  pursuance  to 
a  sale  under  execution.'*  It  has  also  been  doubted  whether  the 
statute  applies  to  a  conveyance  by  an  executor  under  a  power 
contained  in  the  will.''*  But  it  has  been  held  that  the  statute 
includes  a  conveyance  or  assignment  by  an  administrator  of  a 
leasehold  estate  per  autre  vie  which  under  the  statutory  pro- 
vision passes  to  him,  on  the  death  of  the  owner,  as  a  chattel  real.** 

A  devise  is  not  considered  a  grant  within  the  meaning  of  the 
statute,  and  it  was  therefore  held  at  quite  an  early  date  that 
the  possession  of  land  under  a  claim  of  title  adverse  to  a  testator 
did  not  affect  his  right  to  dispose  of  it  by  will."  It  has  also  been 
said  that  an  assignment  for  the  benefit  of  creditors  should  not 
be  regarded  as  within  the  purview  of  the  statute." 

§  472.  Character  of  Possession  Generally. —  No  particular 
length  or  duration  of  possession  by  the  claimant  is  necessary 
to  invalidate  the  conveyance,'*  and  it  is  not  necessary  to  show 

66.  De  Ganno T.  Philps,  (1903)  176  "If  a  different  construction  were 
N.  Y.  455,  68  N.  E.  873,  reversing  64  given  to  the  act,"  says  Parker,  J., 
App.  Div.  590,  591,  72  N.  Y.  S.  773.  "it  would  not  be  in  the  power  of  a 

67.  Truax  t.  Thorn,  (Sup.  G.  T.  judgment  creditor  to  acquire  the  titl« 
1848)  2  Barb.  166.  But  see  Jackson  of  his  judgment  debtor  by  sale  under 
T.  Vrooman,  (Sup.  1816)  13  Johns.  a  judgment  and  execution,  if  the 
488.  lands   belonging  to  the  debtor  hap- 

68.  Stevens  v.  Hauser,  (1868)  39  pened  to  be  held  adversely."  Truax 
N.  Y.  302,  306,  7  Trans.  App.  71;  v.  Thorn,  (Sup.  O.  T.  1848)  2  Barb. 
Smith   V.   Scholta,    (1877)    68   N.   Y.  156,  160. 

41;     Coleman    t.    Manhattan    Beach  71.  Bullard     v.     Bicknell,      (Sup. 

Imp.  -Co.,    (1883)    94  N.  Y.  229,  af-  1898)  26  App.  Div.  319,  49  N.  T.  a 

firming    26    Hun    626;    Stevens   v.  666. 

Palmer,  (Super.  Ct.  1862)   23  Super.  78.  Moeber  v.  Yost,    (Sup.  G.  T. 

Ct.    60.     See    also   In    re   Downing,  1860)   33  Barb.  277. 

(D.  C.  N.  D.  K".  Y.  1912)    192  Fed.  78.  Jackson  v.  Varick,  (Sup.  1827) 

683   (construing  New  York  statute).  7  Oow.  238,  affirming  2  Wend.  166. 

W.  Hoyt   V.   Thompson,    (1851)    6  74.  Borst  v.  Boyd,  (Chan.  Ct.  1846) 

N.  Y.  320.  3  Sandf.  Ch.  601,  508. 

70.  Tutt1«  T.  JacksoD',  (Sup.  1830)  75.  Crary  v.  Goodman,    (1860)    22 

6  Wend.  218.  N.  Y.  170,  176;  Livingston  v.  Peru 
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that  either  the  grantor  or  grantee  had  actual  notice  or  knowledge 
of  the  adverse  claimant's  possession."  "An  adverse  possession," 
says  Selden,  J.,  "  of  a  single  day,  whether  known  or  unknown  to 
the  grantor,  avoids  the  conveyance."  "  But  to  bring  a  case  within 
the  penal  provisions  directed  against  the  giving  or  taking  of  a 
conveyance  of  land  held  adversely,  etc.,  to  the  grantor,  it  is  neces- 
sary that  the  party  charged  with  the  offense  had  knowledge  or 
notice  of  the  adverse  holding.™  In  case  a  conveyance  is  made  in 
pursuance  of  a  previous  contract  to  convey,  the  conveyance  is 
regarded,  it  seems,  as  relating  back  to  the  time  of  the  contract, 
and  to  render  it  invalid  the  adverse  possession  must  have  then 
existed."  When  a  deed  is  attacked  on  the  ground  of  champerty, 
the  defendant  must  show  the  necessary  facts  to  bring  the  transac- 
tion within  the  prohibition  of  the  statute,  as  the  presumption  is 
that  the  grantor  was  in  possession  or  that  the-  possession  of  another 
was  in  subservience  to  his  title  and  not  adverse  under  a  claim  of 
title.** 


Iron  Co.,  (Ct  Err.  1832)  9  Wend. 
611,  612,  616;  Howard  v.  Howard, 
(Sup.  G.  T.  1864)  17  Barb.  663. 

76.  Crary  v.  Goodman,  (1860)  22 
N.  Y.  170,  176;  Jackson  v.  Demont, 
(Sup.  1812)  9  Johns.  65;  Lowber  v. 
Kelly,  (Super.  Ct.  Sp.  T.  1861  17 
Abb.  Pr.  462,  468. 

77.  Crary  y.  Goodman,  (1860)  22 
N.  Y.  170,  176. 

78.  Belcher  v.  Belcher,  (Sup.  1909) 
134  App^  Div.  726,  728,  119  N.  Y.  S. 
144;  Van  Dyke  v.  Van  Beuren,  (Sup. 
1806)  1  Johns.  346;  Hassenfrats  v. 
Kelly,  (Sup.  1816)  13  Johns.  466; 
Preston  v.  Hunt,  (Sup.  1831)  7 
Wend.  53;  Etheridge  v.  Cromwell, 
(Sup.  1832)  8  Wend.  629.  See  also 
Sandiford  v.  Frost,  (Sup.  1896)  9 
App.  Div.  66,  67,  75  State  Rep.  664, 
41  N.  Y.  S.  103. 

70.  Jackson  v.  Bull,  (Soip.  1799)  1 
Johns.  Cas.  81,  2  Gaines  Cas.  301; 
Jackson  v.  Raymond,  (Sup.  1798)  1 
Johns.  Ca«.  86,  86  note. 

In  Jackson  v.  Raymond,  (Sup. 
1708)  1  Johns.  Cas.  85,  86,  note, 
Benson,  J.,  said:  "The  conveyance 
must  be  deemed  to  relate  to  the  time 
when  the  contract  for  -the  sale  of  the 


premises  was  made;  and  I  adopt  it 
as  a  general  principle  that  whenever 
it  is  intended  to  be  shown  that  noth- 
ing passed  by  a  grant,  by  reason  that 
at  the  time  there  was  a  possessicm  in 
another  adverse  to  the  grantor,  the 
time  to  which  the  grant  ie  to  relate 
is  the  time  when  the  bargain  or  con- 
tract for  the  sale  and  purchase  of  the 
land  was  finally  concluded  between 
the  grantor  and  grantee,  and  ctHise- 
quently,  any  intermediate  adverse 
possession  before  the  execution  of  the 
conveyance,  which  is  the  technical 
consummation  of  evidence  of  Hba 
grant,  can  never  affect  it." 

80.  Stevens  v.  Hauser,  (1868)  39 
N.  Y.  302,  7  Trans.  App.  71 ;  Whiting 
V.  Edmunds),  (1884)  94  N.  Y.  309, 
316;  Pines  v.  Traktman,  (Sup.  1919) 
189  App.  Div.  904  mem.,  178  N.  Y.  & 
90;  Wickham  v.  Conklin,  (Sup.  1811) 
8  Johns.  220;  Clarke  v.  Hughes,  (Sup. 
G.  T.  1852)  13  Barb.  147;  Bissing  v. 
Smith,  (Sup.  G.  T.  1896)  85  Hun  664, 
669,  66  State  Rep.  796,  33  N.  Y.  S. 
123;  Arents  v.  Long  Island  R.  Co., 
(Sup.  G.  T.  1895)  89  Hun  126,  69 
State  Rep.  1,  34  N.  Y.  S.  1086,  af- 
firmed 156  N.  Y.  1,  60  N.  E.  422. 
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§  473.  "Actual  Possession  "  Required. —  To  render  a  con- 

Teyanee  champertous  it  is  essential,  as  expressly  required  by  the 
statute,  that  there  be  an  "  actual  possession  "  by  an  adverse  claim- 
ant." The  "  actual  possession  "  so  required  refutes  any  idea  of  a 
constructive  possession  as  being  sufficient  to  bring  the  case  within 
the  prohibition.^  The  possession  must  also  be  shown,  it  is  said,  by 
"  plain  and  unequivocal  proof,""  or  made  out  clearly  and  posi- 
tively and  not  by  inference.""  And  in  case  of  wild  lands 
the  usual  acts  of  care  in  looking  after  their  preservation,  etc.,  do 
not  constitute  such  an  actual  possession  as  is  required  by  the 
statute.*^  Thus  it  is  held  that  even  though  actual  possession  by 
the  state  under  a  claim  of  adverse  title  is  within  the  statute,  which 
is  not  so,*^  the  possession  by  the  state  of  wild  forest  lands,  through 
the  forest  commission  in  the  exercise  of  its  visual  supervision  over 
such  lands,  is  not  such  an  actual  possession  as  to  invalidate  a 
conveyance  by  one  claiming  title  adversely  to  the  state." 


81.  SaunderB  t.  -New  York  Central, 
ete.,  R.  Co.,  (1892)  135  N.  Y.  613 
mem.,  32  N.  E.  64;  Saranac  Land, 
etc.,  Oo.  V.  RobertB,  (1909)  196  N.  Y. 
303,  88  N'.  E.  763,  aflSnning  126  App. 
Div.  333,  109  N.  Y.  S.  647;  Udell  v. 
Steams,  (Sup.  1908)  126  App.  Div. 
198,  109  K.  Y.  S.  407;  Sheridan  v. 
Cardwell,  (Sup.  1910)  141  App.  Div. 
854,  858,  126  N.  Y.  S.  781;  Jackson 
T.  Burchin,  (Sup.  1817)  14  Johns. 
124;  Comwell  v.  Clement,  (Sup.  G. 
T.  1896)  87  Hun  60,  62,  67  State 
Rep.  482,  33  N.  Y.  S.  866;  Marsh  v. 
\e-ha-sa-ne  Park  Aas'n,  (Sup.  Tr.  T. 
1896)  18  Miac  314,  321,  42  N.  Y.  S. 
996,  reversed  on  oth<^r  grounds  26 
App.  Div.  34,  49  N.  Y.  S.  384;  Kiowa 
Realty  Co.  v.  Molenaor,  (Sup.  Sp.  T. 
1917)  98  Mi«c.  694,  165  N.  Y.  S.  131; 
Cross  v.  Mowers,  (Smp.  G.  T.  1888) 
16  State  Rep.  426,  1  N.  Y.  6.  341; 
Clark  V.  Davis,  (Super.  Ct.  Tr.  T. 
1892)  28  Abb.  N.  Cas.  136, 19  N.  Y.  S. 
191. 

M.  Dawley  v.  Brown,  (1880)  79 
N.  Y.  390,  396;  Udell  v.  Steams, 
(Sup.  1908)  126  App.  DiT.  196,  198, 
109  N.  Y.  S.  407;  Cross  v.  Mowers, 
(Sup.  G.  T.  1888)  16  Stote  Bep.  426, 
1    K.    Y.    S.    341;    Clark   v.    Davis, 


(Super.  Ct.  Tr.  T.  1892)  28  Abb.  N. 
Cas.  136,  19  N.  Y.  9.  191,  192.  See 
also  Churchill  v.  Onderdonk,  (1874) 
69  K.  Y.  134,  involving  the  meaning 
of  the  phrase  "actiud  possession  "  as 
used  in  2  Rev.  Stat  p.  312,  i  1.  And 
see  Code  Civ.  Proc.  S  1638  et  seq., 
authorizing  proceedings  to  determine 
adverse  claims  to  real  estate. 

83.  Saranac  Land,  etc.,  Co.  v.  Rob- 
erts, (Sup.  1908)  125  App.  Div.  333, 
347,  109  N.  Y.  S.  647,  affirmed  195 
N.  Y.  303,  88  N.  E.  763. 

84.  Livingston  v.  Peru  Iron  Co., 
(Ct.  Err.  1832)    9  Wend.  612,  616; 

Howard  v.  Howard,  (Sup.  G.  T.  1864) 
17  Barb.  663. 

85.  Saranac  Land,  etc.,  Oo.  v.  Rob- 
erts, (1909)  196  N.  Y.  303,  88  N.  E. 
763,  affirming  126  App.  Div.  333,  109 
N.  Y.  8.  647;  Meigs  v.  Roberts,  (Sup. 
1899)  42  App.  Div.  290,  299,  69 
N.  Y.  S.  216,  reversed  on  other 
grounds  162  N.  Y.  371,  66  N.  E.  838; 
Marsh  V.  Ife-hansa-ne  Park  Ass'n, 
(Sup.  Tr.  T.  1896)  18  Misc.  314,  42 
N.  Y.  S.  996,  reversed  on  other 
grounds  25  App.  Div.  34,  49  N.  Y.  S. 
384. 

86.  See  supra,  section  467. 

87.  Saranac  Land,  etc.,  Co.  v.  Rob- 
erts, (1909)  195  N.  Y.  303,  88  N.  E. 
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§  474. Possession  Beqnired  to  Be  Adverse. — To  bring  a 

conveyance  within  the  prohibition  of  the  statute,  the  possession 
and  claim  of  title  must  be  adverse  to  the  grantor.**  Thus  the 
possession  of  a  tenant  or  those  entering  under  him  is  not,  as  a 
general  rule,  adverse  to  the  landlord  and  does  not  affect  his  right 
to  convey,**  and  this  includes  the  possession  of  one  holding  under 
a  tax  lease,  however  long  the  term,  and  the  owner  may  convey 
whatever  interest  he  may  have  in  the  land,  and  his  grantee  may 
question  the  validity  of  the  tax  sale  on  which  the  lease  is  based.** 
But  where  a  tenant  conveys  the  fee,  the  title  of  the  grantee  may, 
after  the  lapse  of  twenty  years  without  the  payment  of  rent,  dur- 
ing which  his  possession  is  under  section  373  of  the  Code  of  Civil 
Procedure  presumed  to  be  as  a  tenant,  become  adverse  to  the 


763,  tJ&xmmg  126  App.  Div.  333,  100 
N.  Y.  S.  547. 

8S.  Cook  V.  Travis,  (1859)  20  N.  Y, 
400,  406,  affirming  22  Barb.  338; 
Reqiut  V.  Holmea,  ( 1863)  26  N.  Y.  838; 
Vandevoort  v.  Oould,  (1867)  36  N.  Y. 
630,  3  Trans.  App.  67;  Stevens  v. 
Hauser,  (1868)  39  N.  Y.  302,  306,  7 
Trans.  App.  71;  Sands  v.  Hughes, 
(1873)  63  N.  Y.  287;  Broiestedt  v. 
South  Side  R.  Co.,  (1873)  66  N.  Y. 
220;  Dawley  v.  Brown,  (1880)  70 
N.  Y.  390;  Whiting  v.  Edmunds, 
(1884)  94  N.  Y.  300;  Oute  v.  New 
York  Cent.,  etc.,  R.  Co.,  (1800)  120 
N.  Y.  267,  30  State  Rep.  067,  24 
N.  E.  317;  Finn  v.  Lally,  (Sup.  1896) 
I  App.  Div.  411,  72  State  Rep.  402, 
37  N.  Y.  e.  437;  Sheridan  v.  Card- 
well,  (Sup.  1910)  141  App.  Div.  864, 
868,  126  N.  Y.  S.  781;  Jackson  v. 
Bard,  (Sup.  1809)  4  Johns.  230; 
Jsrckaon  v.  Sharp,  (Sup.  1812)  9 
Johns.  163;  Preston  t.  Hunt,  (Sap. 
1831)  7  Wend.  63,  64;  Webb  v.  Bin- 
don,  (Sup.  1839)  21  Wend.  08;  Liv- 
ingston V.  Proseus,  (Sup.  1842)  2 
Hill  626;  Eeneda  v.  Gardner,  (Ct. 
Err.  1842)  4  Hill  469;  Clarke  v. 
Hughes,  (Sup.  0.  T.  1862)  13  Barb. 
147;  Howard  v.  Howard,  (Sup.  G.  T. 
1864)  17  Barb.  663;  Hoyt  v.  Dillon, 
(Sup.  G.  T.  1866)  19  Barb.  644; 
Learned  v.  Tallmadge,  (Sup.  Sp.  T. 
1856)  26  Barb.  443;  Brady  v.  Begum, 
(Sup.    G.    T.    1862)     36   Barb.    633; 


Newton  v.  McLean,  (Sup.  G.  T.  1863) 
41  Barb.  285;  Borden  v.  South  Side 
R.  Cb.,  (Sup.  G.  T.  1876)  6  Hnn  184, 
afiBrmed  67  N.  Y.  688  mem.;  Crooked 
Lake  Nav.  Co.  v.  Keuka  Nav.  Co., 
(Sup.  O.  T.  1866)  37  Hun  9.  12; 
Biasing  v.  Smith,  (Sup.  G.  T.  1805) 
86  Hun  664,  669,  66  State  Rep.  706, 
33  N.  Y.  S.  123;  White  v.  MUler, 
(Sup.  Tr.  T.  1012)  78  Misc.  428,  139 
N.  Y.  S.  660;  Borat  v.  Boyd,  (Chan. 
Ct.  1846)  3  Sandf.  Ch.  601;  Knapp 
V.  Burton,  (Sup.  1886)  7  Civ.  Pro. 
448;  De  Silva  V.  Flynn,  (Sup.  1886)  0 
Civ.  Pro.  426:  Barley  v.  Roosa,  (Sup. 
G.  T.  1801)  20  tHv.  Pro.  113,  36  State 
Rep.  808,  13  N.  Y.  S.  200. 

89.  Whiting  v.  Edmunds,  (1884) 
04  N.  Y.  300;  Jackson  V.  Raymond, 
(Sup.   1708)    1   Johns.  Oas.    86,   86 

note;  Clarke  v.  Hughes,  (Sup.  Q.  T. 
1852)  13  Barb.  147;  Learned  v.  Tall- 
madge, (Sup.  Sp.  T.  1866)  26  Barb. 
443;  McRoberts  V.  Bergman,  (Sup. 
G.  T.  1800)  67  Hun  601  mem.,  32 
State  Rep.  1111,  11  N.  Y.  S.  108. 

90.  King  V.  Townshend,  (1804)  141 
N.  Y.  358,  67  State  Rep.  437,  36 
N.  E.  613,  affirming  66  Hun  667,  48 
SUte  Rep.  602,  20  N.  Y.  S.  602; 
Sheridan  v.  Cardwell,  (Sup.  1010) 
141  App.  Div.  864,  126  N.  Y.  S.  781 ; 
Hoyt  V.  Dillon,  (Sup.  G.  T.  1866)  10 
Barb.  644;  Willis  v.  Gehlert,  (Sap. 
G.  T   1886)  34  Hnn  666. 
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landlord,  so  as  to  avoid  a  subsequent  conveyance  by  him.*^  The 
possession  of  one  claiming  under  a  tenant  for  life  is  not,  during 
the  life  estate,  adverse  to  the  remainderman  or  reversioner,  and 
therefore  does  not  prevent  the  latter  from  conveying  a  good  title." 
As  said  by  Potter,  J. :  "  Until  the  precedent  estate  is  terminated, 
giving  the  remainderman  the  right  of  possession,  no  possession  can 
be  adverse  to  the  remainderman. ' '  **  But  after  the  death  of  a 
life  tenant  who  has  attempted  to  convey  the  fee  his  grantee's 
possession  may  then  become  adverse  and  so  bring  a  subsequent 
conveyance  by  the  remainderman  within  the  prohibition  of  the 
statute.**  The  possession  of  a  mortgagee  or  his  assigns,  subject 
to  the  mortgagor's  right  to  redeem,  is  not  adverse  and  does  not 
affect  a  conveyance  by  the  mortgagor.**  Likewise  where  lands 
are  sold  on  execution,  the  continued  possession  of  the  execution 
debtor  is  not  adverse  to  the  purchaser  and  does  not  therefore  affect 
his  right  to  convey.**  And  the  same  has  been  held  true  where  the 
owner  or  occupant  of  land  continues  in  possession  after  a  sale  of 
the  land  for  taxes,*^  and  where  a  mortgagor  continues  in  possession 
after  a  foreclosure  sale.**  Where  a  defendant  in  ejectment  con- 
fesses the  title  of  the  plaintiff  his  possession  ceases  to  be  adverse 
and  will  not  affect  a  subsequent  conveyance  by  the  plaintiff.** 
So  where,  after  a  judgment  by  default,  the  adverse  claimant 
attorns  to  the  plaintiff,  his  possession  ceases  to  be  adverse  and 
does  not  affect  a  subsequent  conveyance  by  the  plaintiff,  though 
after  such  conveyance  the  judgment  is  vacated  and  the  possesion 

91.  Church  T.  Schoontnaker,  (1880)  1846)    3   Sandf.    Oh.   601;    Chalmers 

115  N.  y.  670,  26  State  Eep.  779,  22  v.  Wright,   (Super,  a.  Sp.  T.  1866) 

N.  E.  576,  affirming  42  Hun  225,  8  28  Super.   Ct.   713;   Itevis  v.   Duffle, 

SUte  Rep.  768,  25  Wkly.  Dig.  350.  (Super.  Ct.  Sp.  T.  1861)  18  Abb.  Pr. 

See   also  Becker  v.   Church,    (1889)  369,   reversed  on    other  grounds   21 

^115  N.  Y.  662,  26  State  Eep.  775,  22  Super,  a.   617,  which  is  affirmed  3 

*N.  E.  748,  affirming  42  Hun  258,  6  Keves  606,  1  Abb.  App.  Dec.  486,  4 

SUte  Sep.  97,  26  Wkly.  Kg:  134.  Abb.  Pr.  N.  S.  478,  3  Trans.  App.  64. 

M.  Christie    v.    Gage,    (1877)    71  See  also  Stoddard  v.  Whiting,  ( 1871 ) 

N.  Y.  189;  Clute  v.  New  York  Cent.,  46  N.  Y.  627. 

etc,  R  Co.,  (1S90)  120  N.  Y.  267,  30  06.  De  Silva  v.  Flynn,  (Sup.  1886) 

SUte  Rep.  967,  24  N".  E.  317,  affirm-  9  Civ.  Pro.  426.    See  also  Jackson  r. 

ing  5  SUte  Eep.  117.  Colling,  (Sup.  1824)  3  Cow.  89. 

93.  Clute  V.  New  York  Cent.,  etc.,  97.  Hubbell     T.      Weldon,      (Sup. 
R.  Co.,  (1890)  120  N.  Y  267,  273,  30  1843)  Hill  &  D.  Supp.  139. 

State  Rep.  967,  34  N.  E.  317.  98.  Sayrea  v.  Bathbone,    (Sup.  1^. 

94.  Christie   v.    Gage,    (1877)    71      T.  1869)  9  Abb.  Pr.  N.  S.  277. 

N.  Y.   189,  affirming  2  Thomp.  &  C.  99.  Keneda  y.  Gardner,    (Ct.  Err. 

344.  1842)    4  HiU  469. 

85.  Borgt    V.     Boyd,     (Chan.    Ct. 

47 
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of  the  defendant  restored.^  If  the  claimant  holds  under  color  of 
title  his  possession  may  be  deemed  adverse  without  any  express 
declaration  on  his  part  of  an  intention  to  hold  adversely  to  the 
superior  title.^ 

§  475.  Necessily  for  Color  of  Title  Oenerally.— ^o  bring  a  con- 
veyance within  the  provision  invalidating  conveyances  of  lands 
held  adversely,  the  land  must,  as  provided  by  the  statute,  be  in 
the  possession  of  a  person  "  claiming  under  a  title  adverse  to  that 
of  the  grantor."  While  in  some  of  the  early  cases  the  necessity 
for  color  of  title  was  not  expressly  regarded  as  a  requisite,*  and 
it  was  held  that  the  possession  of  the  native  Indians  was  not  suf- 
ficient to  avoid  grants  by  patentees  of  the  state  and  their  assigns,^ 
it  is  now  well  established  that  the  party  in  possession  must  have 
color  of  title  adverse  to  that  of  the  grantor  whose  deed  is  assailed,' 


1.  Dawley  v.  Brown,  (1880)  79 
K.  Y.  390,  reversing  9  Hun  461. 

a.  Christie  v.  Gage,  (Sup.  G.  T. 
1873)  2  Thomp.  &,  C.  344. 

3.  See  for  instance  Jackson  v.  Hal- 
stead,   (Sup.  1825)  6  Cow.  216. 

4.  Jackson  v.  Hudson^  (Sup.  1808) 
3  Johns.  376. 

6.  Crary  v.  Goodman,  (1860)  22 
N.  Y.  170;  Higinbotham  v.  Stoddard, 
(1878)  72  N.  Y.  94,  afflnning  9  Hun 
1;  In  re  Public  Parks,  (1878)  73 
N.  Y.  660;  Dawley  v.  Brown,  (1880) 
79  N.  Y.  390;  King  v.  Townshend, 
(1894)  141  N.  Y.  358,  364,  57  State 
Rep.  437,  36  N".  E.  613;  ArenU  v. 
Long  Island  R.  Co.,  (1898)  166 
N.  Y.  1,  60  N.  E.  422,  affirming  89 
Hun  126,  68  State  Rep.  1,  34  N.  Y.  S. 
1085;  Archibald  v.  New  York  Cent., 
etc.,  R.  Co.,  (1899)  157  N.  Y.  674, 
581,  52  N.  E.  567,  affirming  1  App. 
Div.  251,  72  State  Rep.  689,  37 
N.  Y.  S.  336;  Green  v.  Horn,  (1913) 
207  N.  Y.  489,  101  N.  E.  430,  revers- 
ing 146  App.  Div.  896  mem.,  131 
N.  Y.  S.  1118;  Finn  v.  Lally,  (Sup. 
1896)  1  App.  Div.  411,  72  State  Rep. 
492,  37  N.  Y.  S.  437;  Biglow  v.  Big- 
low,  (Sup.  1899)  39  App.  Div.  103, 
66  N.  Y.  S.  794;  Willey  v.  Green- 
field, (Sup.  1901)  64  App.  Div.  220, 
71  N.  Y.  S.  1046;  Beteher  v.  Belcher, 
(Sup.  1909)   134  App.  Div.  726,  119 


N.  Y.  S.  144;  Wikon  v.  Boyce,  (Sup. 
1911)  143  App.  Div.  782,  128  N.  Y.  S. 
438;  Fish  v.  Fish,  (Sup.  G.  T.  1863) 
30  Barb.  513;  Hallas  v.  Bdl,  (Sup. 
G.  T.  1860)  53  Barb.  247;  Nash  V. 
Kemp,  (Sup.  G.  T.  1878)  12  Hun 
592,  595;  Swettenham  v.  Leary,  (Sup. 
O.  T.  1879)  18  Hun  284;  Crodced 
Lake  Nav.  Oo.  v.  Keuka  Nav.  Co., 
(Sup.  G.  T.  1885)  37  Hun  9;  Smith 
V.  Faulkner,  (Sup.  G.  T.  1888)  48 
Hun  186,  15  State  Sep.  637;  Harris 
V.  Oakley,  (Sup.  G.  T.  1888)  49  Hun 
606  mem.,  17  State  Rep.  198,  2 
N.  Y.  S.  306;  Sands  V.  Church,  (Sup. 
O.  T.  1893)  70  Hun  483,  54  State 
Rep.  58,  24  N.  Y.  S.  251;  Fortmann 
V.  Wheeler,  (Sup.  G.  T.  1896)  84 
Hun  278,  66  SUte  Rep.  689,  32 
N.  Y.  S.  384;  Jones  v.  Hoyt,  (Sup. 
G.  T.  1896)  85  Hun  36,  66  State  Rep.  * 
136,  32.  N.  Y.  S.  625;  Eisemann  v. 
Lapp,  (Sup.  Tr.  T.  1902)  38  Misc. 
14,  16.  76  N.  Y.  S.  696;  People  v. 
Ladew,  (Sup.  Tr.  T.  1918)  102  Misc. 
695,  604.  170  N.  Y.  S.  196;  Moore 
V.  Brown,  (Sup.  G.  T.  1891)  41  State 
Rep.  847,  16  N.  Y.  S.  692.  reversed 
on  other  grounds  139  N.  Y.  127,  64 
State  Rep.  623.  34  N.  E.  772;  Zahen 
V.  Dopp.  (Super.  Ot.  G.  T.  1892)  46 
State  Rep.  920,  19  N.  Y.  S.  863; 
Bowie  V.  Brahe,  (Super.  Ot.  1864) 
10   Super.   Ct.   36;    Sayres  v.    Rath- 
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and  that  title  must  be  shown  by  the  claimant  so  that  the  coart  may 
see  that  it  is  adverse  to  the  title  of  the  grantor  in  the  deed  which 
is  assailed,  and  unless  that  fact  is  made  to  appear  the  deed  is 
valid.*  As  said  by  Miller,  J. :  **  It  is  the  settled  law  of  this  state 
that  to  avoid  a  deed  under  the  .  .  .  statute  the  adverse  possession 
must  be  under  a  claim  of  some  specific  title,  necessarily,  of  course, 
a  good  title,  but  still  a  paper  title  as  distinct  from  a  general  asser- 
tion of  ownership,  a  title  '  under  some  written  instrument  purport- 
ing to  convey  the  lands  to  the  claimant,  or  else  some  judg- 
ment, decree  or  executed  process  of  a  court. '  "''  A  distinction  in 
this  respect  is  made  between  the  possession  sufficient  to  enable  a 
person  to  acquire  title  by  adverse  possession  under  the  statute  of 
linutations  and  that  necessary  to  render  a  conveyance  invalid.* 
As  said  by  Selden,  J.,  in  this  connection:  "  In  passing  the  statute 
of  limitations  the  matter  under  consideration  was  the  evidence  of 
title  afforded  by  long  continued  possession.  The  prominent  thing 
before  the  legislative  mind  was  the  possession,  while  the  principal 
thing  in  view  in  passing  the  champerty  act  was  that  of  opposing 
titles.  This  difference  led  naturally  to  the  difference  in  the 
phraseology  adopted.  In  the  one  act  mere  possession  with  a  gen- 
eral claim  of  ownership,  irrespective  of  any  particular  title,  was 
all  the  legislature  had  in  contemplation;  hence  the  language 
'  under  a  claim  of  title. '  But  the  other  act  had  respect  to  the 
transfer  of  one  of  two  conflicting  titles.  The  title  and  not  the 
possession  was  the  thing  promLaently  in  view,  and  this  led  to  the 
more  specific  language,  '  claiming  under  a  title.'  Nothing  can 
satisfy  the  language  of  the  latter  act  but  the  existence  of  some 
specific  title,  under  which  the  party  claims.  This  title  may  be 
good  or  bad,  but  there  must  be  at  least  a  color  of  title  opposed  to 
the  title  of  the  grantor  in  the  deed."  • 

bcme,   (Sup.  Sp.  T.  1869)  9  Abb.  Pr.  72  State  Eep.  492,  37  N.  Y.  S.  437; 

N.  S.  277;  Clark  v.  Davia,    (Super.  Sands  v.  Church,   (Sup.  G.  T.  1898) 

Ct.  Tr.  T.  1892)  28  Abh.  N.  Ca8.  136,  70  Hun  483,  64  State  Bep.  68,  34 

19  N.  Y.  S.  191 ;  De  Silva  v.  Flynn,  N.  Y.  S.  261. 

(Sup.   1886)    9  Civ.  Pro.  426;   Hoi-  7.  Green  v.  Horn,  (1913)  207  N.  Y. 

lister  V.  Dow,   (Sup.  O.  T.  1876)   3  489,  492,  101  N.  E.  430. 

WVly.  Dig.  667.    But  see  layingston  8.  Gruy  v.   (Joodman,    (1860)    22 

V.  Peru   Iron  Co.,    («.   Err.   1833)  N.  Y.  170,  172;  Fish  v.  Pi«h,  (Sup. 

9  Wend.  611,  612,  617.  G.  T.  1863)   39  Barb.  613.    See  also 

6.  Crary  v.  Goodman,    (1860)    22  Towie  v.  Remsen,    (1877)    70  N.  Y. 

K.  Y.  170;  Dawley  v.  Brown,  (1880)  303,  316. 

79  N.  Y.   390,  396;    Finn  y.  Lally,  9.  Crary  v.   Goodman,    (1860)    22 

(Sup.   1896)    1   App.  Div.  411,  416,  N.  Y.  170,  176. 
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§  476. Application  of  Bole. —  For  want  of  color  of  title 

it  is  held  that  the  statute  does  not  include  a  case  where  a  person, 
under  a  conveyance  by  metes  and  bounds,  through  misunderstand- 
ing takes  the  actual  possession  of  lands  not  included  in  his  deed.** 
So  the  mere  filing  by  a  railroad  company  of  a  location  map  does 
not  confer  any  color  of  title  to  state  lands  within  the  location, 
and  preclude  a  subsequent  conveyance  of  lands  so  included  either 
by  the  state  or  its  grantees."  Also  in  an  early  case,  on  the  theory 
that  a  purchase  of  land  from  a  party  to  a  pending  suit  involving 
the  title  thereto  is  void,  it  was  held  that  a  possession  under  such 
a  purchase  did  not  preclude  a  conveyance  of  such  lands."  A 
contract  to  convey,  especially  when  accompanied  with  the  payment 
of  the  purchase  money  so  as  to  entitle  the  purchaser  to  a  deed, 
may,  it  has  been  held,  constitute  color  of  title,"  but  it  has  been 
held  otherwise  as  to  a  possession  under  a  mere  oral  contract  to 
convey.**  The  possession  must  be  under  an  adverse  claim  of  title 
to  the  land  itself,  and  therefore  possession  under  a  claim  of  right 
to  exercise  an  easement  over  the  land  is  not  sufficient  to  bring 
the  transaction  within  the  prohibition.'^ 

§  477.  Qood  Faith  of  Adverse  Glaimamt. —  It  is  said  in  an 
early  case  that  the  claim  of  title  must  be  in  good  faith,**  and  it  has 
been  hdd  in  several  cases  that  a  deed  procured  by*  fraud  cannot 


10.  Crary  t.  Ooodman,  (1860)  22 
N.  Y.  170;  WiUon  v.  Boyce,  (Sup. 
1911 )  143  App.  Dhr.  782,  128  N.  Y.  a 
438;  Hallas  t.  BeU,  (Sup.  G.  T.  1860) 
63  Barb.  247;  Harris  v.  Oakley,  (Sup. 
G.  T.  1888)  40  Hun  605  mem.,  17 
Stuto  Rep.  198,  2  N.  Y.  S.  305; 
Danziger  v.  Boyd,  (Super.  Ot.  1887) 
66  Super.  Ct.  637,  12  State  Rep.  64, 

27  Wkly.  Dig.  479,  affirmed  120 
N.  Y.  628,  30  State  Bep.  889,  24 
N.  E.  482,  2  Silv.  App.  668;  Clark 
V.  Davis,    (Super.  Ct.  Tr.  T.   1892) 

28  Abb.  N.  Cas.  136,  19  N.  Y.  S.  191. 
See  ako  Smith  v.  Faulkner,  (Sup. 
1888)  48  Hun  186, 16  State  Rep.  637; 
Bowie  V.  Brahe,  (Super.  Ct.  1864) 
10  Super.  Ct.  35.  But  see  Sherry 
V.  Frecking,  (Super.  Ct.  1855)  11 
Super.  Ct.  452. 

11.  Archibald  v.  New  York  Cent., 


etc.,  R.  Co.,  (1899)  167  N.  Y.  674, 
681,  62  N.  E.  667,  affirming  1  App. 
Div.  261,  72  State  Rep.  689,  37 
N.  Y.  S.  336. 

15.  Jackeon  y.  Andrews,  (Sop. 
1831 )   7  Wend.  152. 

13.  Jackaon  v.  Foster,  (Sup.  1816) 
12  Johns.  488;  Whitney  v.  Wright, 
(Sup.  1836)  16  Wend.  171.  See  abo 
Jackson  t.  Wheeler,  (Sup.  1813)  10 
Johns.  164. 

14.  Carter  v.  Meiech,  (Sup.  G.  T. 
1892)  45  State  Rep.  719,  18  N.  Y.  8. 
804. 

16.  Witter  v.  Blodget,  (Com.  PL 
1846)   4  N.  Y.  Leg.  Obe.  263. 

16.  Livingston  v.  Peru  Iron  Co., 
(Ct.  Err.  1833)  9  Wend.  611,  612. 
See  also  Lambert  v.  Huber,  (Sup. 
Sp.  T.  1898)  22  Misc.  462,  469,  60 
N.  Y.  S.  793. 
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be  made  the  basis  of  such  an  adverse  daim  of  title  as  will  invali- 
date a  subsequent  conveyance  by  the  defrauded  grantor."  It  has 
also  been  held  that  the  possession  of  a  grantee  in  a  quitclaim  deed 
executed  by  one  having  a  mere  naked  possession,  and  without  any 
consideration  of  value,  would  not  render  invalid  a  conveyance 
by  the  true  owner."  This  doctrine,  however,  in  so  far  as  it 
requires  a  bona  fide  claim  of  title,  has  been  questioned  in  the 
later  cases,  and  it  seems,  according  to  the  better  view,  that  the 
good  faith  of  the  claimant  in  that  respect  is  not  one  for  considera- 
tion,'* and  if  the  claimant  holds  under  color  or  semblance  of  title 
the  statute  applies,  however  defective  such  title  may  be  in  fact.** 
"  It  has  never  been  considered  necessary,"  says  Rapallo,  J.,  "  to 
constitute  an  adverse  possession,  that  there  should  be  a  rightful 
title  in  the  party  setting  up  the  defense  or  in  his  grantor.  When- 
ever that  defense  is  set  up  the  idea  of  right  is  excluded.  .  .  . 
Under  the  statutes  of  this  state  there  must  be  a  claim  or  color  of 


17.  McMalu>n  v.  Allen,  (1866)  36 
N.  Y.  403,  409,  3  Abb.  Pr.  N.  8.  74, 
32  How.  Ft.  313;  Livingston  v.  Peru 
Iron  Co.,  (Ct.  Err.  1833)  9  Wend. 
fill,  512;  Moody  v.  Moody,  (Sup. 
Q.  T.  1878)   16  Hun  189. 

In  the  Moody  case,  supra,  whidh 
WHS  a  suit  ito  set  oside  a  deed  to  the 
defendant,  it  appeared  tbat  the  plain- 
tiff by  fraud  procured  his  deed  from 
one  J.  M.,  and  immediately  went  into 
possession.  Thereafter  J.  M,  ccoi- 
veyed  to  the  defendant,  and  it  was 
claimed  by  the  plaintiff  that  this 
deed  was  rendered  void  as  to  him  on 
account  of  his  adverse  possession.  It 
w«9  held,  however,  tiiat  as  the  plain- 
tiff's deed  was  procured  bj  fraud,  it 
did  not  confer  on  him  sufBcient  color 
of  title  to  bring  the  second  convey- 
ance within  the  prohibition  of  the 
statute.  Gilbert,  J.,  eayii«:  "  If  the 
deed  to  the  plaintiff  was  fraudu- 
lently obtained,  it  was  a  nullity,  and 
gave  to  her  not  ev«a  a  colorable  title. 
The  defendants'  title,  therefore,  was 
not  affected  by  the  provision  of  the 
Bevised  Statutes  respecting  cham- 
perty. (1  R.  S.,  739,  I  147.)  That 
statute  only  avoids  grants  of  lands 
whidi,  at   the  time  of  th«  delivery 


thereof,  are  in  the  actual  poesession 
of  a  person  claiming  imder  a  title 
adverse  to  that  of  the  grantor.  As- 
suming, as  we  must,  in  determining 
this  question,  that  the  deed  to  the 
plaintiff  was  void,  her  claim  was  not 
under  an  adverse  title,  but  imder 
no  title  at  all." 

18.  Jackson  v.  Hill,  (Sup.  1830)  6 
Wtend.  632. 

19.  Sands    v.    Hughes,     (1873)     63 
N.  Y.  287,  296;  Munro  v.  Merchant, 

(Sup.  G.  T.  1868)  26  Barb.  383,  402; 
Bissing  v.  Smith,  (Sup.  G.  T.  1895) 
85  Hun  564,  670,  66  State  Hep.  796, 
33  N.  Y.  S.  123. 

SO.  Sands  v.  Hughes,  (1873)  63 
N.  Y.  287,  296;  Pearce  v.  Moore, 
(1889)  114  N.  Y.  256,  23  State  Rep. 
796,  21  N.  E.  419;  Dever  v.  Hagerty, 
(1902)  169  N.  Y.  481,  62  N.  E.  686; 
De  Garmo  v.  Pheipe,  (Sup.  1901) 
64  App.  Div.  690,  592,  72  N.  Y.  S. 
773,  reversed  on  other  grounds  176 
N.  Y.  455,  68  N.  E.  873;  JaclcBon  v. 
Elston,  (Sup.  1816)  12  Johns.  462; 
Thurman  v.  CSameron,  (Sup.  1840) 
24  Wend.  87;  Mosher  v.  Yost,  (Sup. 
O.  T.  1861 )  33  Barb.  277,  281 ;  Eise- 
mann  v.  Lapp,  (Sup.  Tr.  T.  1902)  38 
Misc.  14,  16,  76  N.  Y.  S.  696. 
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title,  but  if  the  entry  is  under  color  of  title  the  possession  will 
be  adverse,  however  groundless  the  title."*' 

§  478.  Effect  of  Oonvejance  as  against  Advene  Olaimant 
Generally. —  As  against  the  adverse  claimant,  the  conveyance  is 
wholly  ineffectual  to  transfer  any  title  to  the  grantee  which  he 
can  assert  in  his  own  name.'*  Thus  he  acquires  no  title  on  which 
he  can  maintain  an  action,  in  his  own  name,  against  the  adverse 
claimant  or  those  in  privity  with  him,  to  recover  the  possession ;  '* 
nor  can  the  grantee  maintain  a  suit  in  equity  against  the  adverse 
claimant  to  enforce  any  rights  under  the  deed.**    For  instance,  he 


SI.  Sands   v.    Hughes,    (1873)    63 
N.  Y.  287,  296. 

SS.  Pearce  v.  Moore,  (1889)  114 
N.  Y.  266,  23  State  Rep.  796,  21  N.  E. 
419;  Becker  v.  Church,  (1889)  116 
N.  Y.  662,  26  State  Rep.  775,  22  N.  E. 
748,  affirming  42  Hun  268,  6  State 
Rep.  97;  Baecht  v.  Hevesy,  (Sup. 
1906)  116  App.  Div.  609,  101  N.  Y.  S. 
413;  Green  T.  Horn,  (Sup.  1908)  128 
App.  Div.  686,  112  N.  Y.  S.  993;  Col- 
lins V.  Buffalo,  etc.,  R.  Ca,  (Sap. 
1911)  146  App.  Div.  148, 129  N.  Y.  S. 
139;  Webster  V.  Van  Steenbergh, 
(Sup.  G.  T.  1864)  46  Barb.  211;  Ten 
Eyck  V.  Craig,  (Sup.  G.  T.  1874)  2 
Hun  462,  460,  6  Thonii>.  &  C.  66; 
Hoopes  V.  Auburn  Waterworks  Co., 
(Sup.  O.  T.  1886)  37  Hun  668,  676, 
affirmed  109  N.  Y.  635  mem.,  16  N.  E. 
681;  Merritt  v.  Smith,  (Sup.  Sp.  T. 
1899)  27  Misc.  366,  58  N.  Y.  S.  861, 
29  dv.  Pro.  369,  effirmed  50  App. 
Div.  349,  63  N.  Y.  S.  1068;  Lakee 
Island  Realty  C5o.  v.  MoDermott, 
(Sup.  Sp.  T.  1916)  96  Misc.  37,  160 
N.  Y.  8.  450;  Barnes  v.  Kandt,  (Sap. 
Eq.  T.  1911)  134  N.  Y.  S.  339;  Town- 
shend  v.  Thomson,  (Super.  Ct.  G.  T. 
1892)  60  Super.  Ct.  454,  46  State 
Bep.  847,  849,  18  N.  Y.  S.  870. 

513.  Sands  v.  Hughes,  (1873)  63 
N.  Y.  287;  Towle  v.  Remsen,  (1877) 
70  N.  Y.  303,  318;  Giknan  T.  Dolan, 
(Sup.  1906)  114  App.  Div.  774,  100 
N.  Y.  S.  186,  affirmed  193  N.  Y.  677 
mem.,  87  N.  E.  1119;  McAuliff  v. 
Hughes,  (Sup.  1008)  128  App.  Div. 
355,  360,  112  N.  Y.  S.  486;  Jackson 
V.  Hal9tead,  (Sup.  1825)  6  Cow.  216; 


LivkigstoD  V.  Proseus,  (Sup.  1842) 
2  Hill  626;  Howard  v.  Htfward,  (Sup. 
G.  T.  1864)  17  Barb.  663;  Snyder 
V.  C&nrch,  (Sup.  G.  T.  1893)  70 
Bun  428,  63  State  Rep.  674,  24 
N.  Y.  S.  337,  aflSnned  149  K.  Y.  587 
mem.,  44  N.  E.  1128. 

That  this  is  so  i«  acknowledged  io 
all  of  the  ctwes,  the  question  gen- 
erally  discussed  being  whether  the 
case  falls  within  the  prohibition  of 
the  statute. 

S4.  GoIHnfl  V.  Buffalo,  etc.,  Co., 
(Sup.  1911)  146  App.  Div.  148,  129 
K.  Y.  S.  139;  Eisemann  v.  I*pf>, 
(Sup.  Tr.  T.  1902)  88  Misc.  14,  76 
N.  Y.  S.  696;  Lakes  Island  Realty 
Co.  V.  McDermott,  (Sup.  Sp.  T.  1916) 
96  Misc.  37,  160  N.  Y.  6.  460;  Low- 
ber  V.  Kelly,  (Super.  Ct.  1862)  22 
Super.  (X.  494,  aifirming  17  AVb.  Pr. 
462. 

In  the  Lowber  case,  aopra,  Robert- 
son, J.,  says:  "The  plaintiff**  case 
requires  that  such  statute  should  be 
read  as  though  it  nmde  such  grant 
void  only  in  a  court  of  law,  but 
allowed  the  full  benefit  of  it  to  be 
obtained  in  a  court  of  equity,  by 
simultaneously  calling  upon  ti» 
grantor  to  recognize  the  title  of  tlie 
grantee,  end  compelling  tbe  claim- 
ant under  an  adverse  possession  to 
surrender  it.  The  process  of  reascm- 
ing  by  which  it  is  propose  to  ac- 
compli^ this  result  is  apparently 
simple,  and  is  as  foHows:  The  party 
claiming  adversely  is,  of  course,  not 
entitled  to  hold  against  the  former 
real  owner  and  grantor  of  the  plain- 
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cannot  maintain  a  suit  in  equity  against  the  grantor  and  the 
adverse  claimant  to  have  the  latter  adjudged  to  surrender  pos- 
session to  the  grantor  and  the  title  and  possession  adjudged  to  the 
grantee  as  against  the  grantor.**  And  it  is  held  that  where  the 
grantor  had  an  undivided  interest  in  the  land,  his  grantee  cannot 
maintain  against  the  adverse  claimant  a  suit  for  partition.** 
Where  the  grantee  asserts  under  the  conveyance  a  claim  of  title 
as  against  the  adverse  claimant,  the  latter  has  been  held  entitled 
to  maintain  proceedings  under  the  provision  of  the  Code  of  Civil 
Procedure,  §  1638  et  seq.,  relating  to  actions  to  compel  the  deter- 
mination of  a  wrongful  claim  to  real  property,  and  to  a  judgment 
adjudging  the  grantee's  claim  invalid  as  to  such  claimant.*' 

As  the  statute  was  enacted  for  the  protection  of  the  party  in 
I>ossession  he  may  waive  the  benefit  thereby  conferred,  thus  giving 
full  effect  to  the  deed  in  so  far  as  his  rights  are  concerned ;  •' 
and  where  the  adverse  claimant  permits  the  grantee  forcibly  to 
take  possession,  the  latter  may  convey  a  good  title  to  a  third 
person.** 

Partly  for  the  reason  that  the  adverse  claimant  may  waive  the 
benefits  of  the  statute,  and  for  the  further  reason  that  the  grantee 
may  sue  in  the  name  of  the  grantor,  the  defense  that  the  deed 


tifr,  and  such  grantor  is  not  entitled 
to  bold  against  tlie  plaintiff  (Liv- 
ingston V.  Proeeus,  2  Hill  520,  520) ; 
therefore,  the  adverse  tenant  is  not 
entitled  to  hold  against  Hm  plaintiff. 
This,  however,  leaves  one  gap,  to 
wit,  that  the  statute  in  question  dis- 
ables some  of  those  whor  otherwise 
would  have  a  right  to  the  land,  {nm 
its  recovery.  Whatever  may  be  the 
disfavor,  into  which  the  statute  has 
fallen,  courts  are  still  bound  to  en- 
force it,  leaving  the  legislature  to 
carry  that  disfavor,  if  it  exist,  to 
its  conclusion,  viz.,  a  repeal.  It  was 
enacted  to  prevent  actions  being 
brought  for  land,  except  either  by 
thoee  who  were  dispossessed  of  them, 
or  thoee  whom  the  law  made  their 
representatives,  and  to  discourage 
acts  of  maintenance.  The  plaintiff 
would  have  its  object  to  be  simply 
to  compel  a  party  to  have  recourse 
to  a  court  of  equity  instead  of  a 
court  of  law.     Xo  such  purpose  has 


ever  been  suggested  before  for  such 
statute." 

S5.  Lowber  v.  Kelly,  (Super.  Ct. 
1862)  22  Super.  C!t.  494,  affinning  17 
Abb.  Pr.  452. 

26.  McAuliff  V.  Roberts,  (Sup. 
1909)  134  App.  Div.  734,  119  N.  Y.  8. 
507,  on  prior  appeal  128  App.  Div. 
355,  112  N.  y.  S.  486;  Eisemann  v. 
Lapp,  (Sup.  Tr.  T.  1902)  38  Misc.  14, 
76  N.  Y.  S.  695;  Cardwen  v.  Clai*. 
(Sup.  Tr.  T.  1916)  94  Misc.  433,  168 
N.  Y.  S.  300. 

VT.  Pearce  v.  Moore,  (1889)  114 
N.  Y.  256,  23  State  Rep.  796,  21  N.  E. 
419. 

S8.  Keneda  v.  Gardner,  (Sup. 
1842)  4  Hill  469;  Cameron  v.  Irwin, 
(Sup.  1843)  6  Hill  272,  379;  Poor 
V.  Horton,  (Sup.  G.  T.  1863)  16 
Barb.  485,  497. 

29.  Halsted  v.  Silberstein,  (1909) 
196  N.  Y.  1,  89  N".  E.  443,  reversing 
122  App.  IHv.  909  mem.,  107  N.  Y.  8. 
1129. 
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was  void  on  account  of  the  possession  of  the  adverse  claimant  is 
in  the  nature  of  a  plea  in  abatement,  as  it  does  not  determine  the 
rights  of  the  grantee,  and  must  therefore  be  pleaded  to  be  avail- 
able."* And  in  pleading  such  defense,  it  seems,  the  facts  should 
be  alleged  showing  an  adverse  possession,  it  being  insufficient  to 
allege  merely  that  at  the  time  of  the  conveyance  the  defendant 
was  in  adverse  possession.*' 

§  479. Action  by  Grantor  or  by  Grantee  in  Name  of 

Grantor. —  The  execution  of  the  conveyance,  though  its  acceptance 
by  the  grantee  is  made  a  misdemeanor,  has  never  been  regarded 
as  in  any  way  perfecting  title  in  the  adverse  claimant  so  as  to 
enable  him  to  defend  against  an  action  by  both  the  grantor  and 
the  grantee  as  well."  And  quite  an  early  act  (1862)  which  is 
brought  into  section  1501  of  the  €ode  of  Civil  Procedure  expressly 
provides  that  even  as  against  the  adverse  claimant  an  action  of 
ejectment  may  be  maintained  by  a  grantee,  his  heirs  or  devisee, 
in  the  name  of  the  grantor  or  his  heir,  where  the  conveyance  under 
which  he  claims  is  void,  because  the  property  conveyed  was  held 
adversely  to  the  grantor."  This  is  an  absolute  right  given  the 
grantee  which  cannot  be  questioned  by  the  grantor,  and  no  con- 
sent on  his  part  is  required,  as  the  grantee  with  the  consent  of 
the  grantor  could  have  maintained  the  action  prior  to  the  enact- 
ment of  this  provision.**  As  said  by  Bapallo,  J.:  "  The  right  to 
bring  the  action  is  conferred  upon  the  grantee.  He  is  recognized 
by  law  as  being  the  real  party  in  interest,  and  is  empowered  to 
use  the  name  of  his  grantor  whether  he  consent  or  not.     The 

80.  Ten  Eyck  v.  Witbeck,  (Sup.  38.  Chamberlain  v.  Taylor,  (1883) 
1900)  65  App  Dlv.  166,  167,  66  92  N.  Y.  348,  12  Abb.  N.  Cas.  473, 
N.  Y.  S.  021,  affirmed  170  N.  Y.  664  reversing  26  Hun  601.  See  also  Liv- 
mem.,  62  N.  E.  1101.  See  also  Udell  ingston  v.  Proseus,  (Sup.  1842)  2 
V.  Steams,  (Sup.  1908)  126  App.  Dir.  Hill  526,  528. 

196,  109  N.  Y.  S.  407;  Ford  v.  Samp-  83.  Hamilton    v.    Wright,     (1868) 

son,  (Sup.  a.  T.  1869)  30  Barb.  183,  37  N.  Y.  602,  6  Trans.  App.  1;  Cham- 

8  Abb.  Pr.  332,   17  How.   Pr.  447;  berlain  v.  Taylor,    (1883)    92  N.  Y. 

Oardwell  v.  CTark,  (Sup.  Tr.  T.  1916)  348,   12  Abb.  N.  Oaa.  473;   Saranac 

94  Misc.  433,  158  N.  T.  S.  300.    But  Land,    etc.,    Oo.    v.    Roberts,     (Sop. 

see    Hughes    v.    Hughes,    (Com.    PI.  1908)    125  App.  Div.   333,  344,    109 

G.  T.  1894)    10  Misc.  180,  62  State  N.  Y.  S.  547. 

Rep.  488,  30  N.  Y.  S.  937.  84.  Hamilton  v.  Wright,  (1868)  37 

Afl  to  the  necessity  to  plead  the  N.   Y.   502,  5   Trans.   App.    1;    Ha«- 

defense    of    illegality   generally,    see  brouck   v.   Dunce,    (1876)    62   N.   Y. 

infra,  section  660.  475;    Sheridan    v.    Cardwell,     (Snp. 

81.  Clarke  v.  Hughes,  (Sup.  G.  T.  1911)  145  App.  Div.  609,  611,  130 
1862)    13  Barb.  147,  161.  N.  Y.  S.  638. 
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delivery  of  a  deed,  under  these  circumstances,  and  in  view  of 
this  statute,  is  an  irrevocable  authority  to  the  grantee  to  use  the 
name  of  the  grantor  to  recover  the  land. ' ' "  And  it  is  held  that 
an  action  brought  by  the  grantee  in  the  name  of  his  grantor  does 
not  abate  on  the  former's  death,  but  may  be  continued  for  the 
benefit  of  his  heir  or  devisee.**  The  fact  that  the  grantee  took  the 
conveyance  with  knowledge  of  the  adverse  claimant's  possession, 
and  was  consequently  guilty  of  a  misdemeanor,  does  not  deprive 
him  of  the  right  to  sue  in  the  name  of  his  grantor."  Prior  to  the 
above  provision  expressly  giving  the  grantee  the  right  to  sue  in 
the  name  of  his  grantor,  the  grantee  could  not,  without  the  con- 
sent of  the  grantor,  maintain  any  action  in  the  name  of  the  latter, 
either  at  law  or  in  equity,  against  the  claimant  to  recover  posses- 
sion or  establish  the  grantor's  title.**  "  Until  that  change  was 
made,"  says  Robertson,  J.,  the  grantee  "  could  not  have  obtained 
any  relief  in  the  grantor's  name,  without  his  consent,"  and  conse- 
quently, so  long  as  the  grantor  refused  to  institute  any  action 
or  permit  one  to  be  brought  in  his  own  name  by  the  grantee,  the 
adverse  claimant  could  have  held  possession.**     A  grantee  can 


as.  Basbrouck  v.  Bunce,  (1876)  02 
N.  Y.  476,  483. 

86.  Ward  v.  Reynolds,  (Sup.  O.  T. 
1881 )   25  Hun  385,  62  How.  Pr.  183. 

87.  Chiunberla.in  v.  Taylor,  (1883) 
92  N.  Y.  348,  12  Abb.  N.  Caa.  473, 
r«veraing  26  Hun  601;  Dever  v. 
^gerty,  (Sup.  1890)  43  App.  Div. 
364,  60  N.  Y.  S.  181,  revereed  on 
other  groundh  169  N.  Y.  481,  62  N.  E. 
686. 

As  said  t^  Finch,  J.,  in  this  con- 
nection: "If  we  assume,  as  was 
aesert^,  that  both  grantors  and 
grantees  were  guilty  of  a  misde- 
meanor, the  former  for  conveying  and 
the  latter  for  accepting  a  deed  of 
land  held  adversely,  «uid  the  title  to 
which  waa  at  the  time  involired  in 
litigation,  still  the  conclusion  of  the 
General  Term  does  not  follow.  The 
criminal  law  affects  the  deed  given 
in  violation  of  its  command,  but  not 
the  grantor's  previous  title.  The 
former  may  be  void,  but  if  it  is  the 
grantor's  title  has  neither  been  ex- 
tinguished nor  transferred,  and  re- 
mains  valid   and   effectual.  .  .  .  The 


grantees  are  not  before  us.  That 
they  may  and  wil>  reap  a  benefit 
Irom  the  recovery  of  the  grantors 
does  not  deprive  the  latter  of  their 
title  or  serve  to  weaken  or  defeat  it. 
That  is  an  after  question  between 
grantorsr  and  grantees,  with  the  so- 
lution of  which  the  defendants  have 
no  concern.  ...  II  there  is  any  jar 
between  the  ijivil  and  criminal  law 
upon-  this  subject,  -it  can  only  occur 
in  some  action  founded  upon  the 
illegal  deed,  and  not  in  one  which 
concedes  its  illegality  and  rests  upon 
a  valid  title.  It  cannot  be  that  a 
mere  trespasser  can  defeat  the 
grantee  of  the  true  owner,  because 
his  deed  is  void,  and  they  defeat  the 
grantor  because  the  same  deed  is 
good."  Chamberlain  v.  Taylor, 
(1883)  92  N.  Y.  348,  361,  12  Abb.  N. 
Cas.  473. 

88.  Lowber  v.  Kelly,  (Super.  Ct. 
1862)  22  Super.  Ct.  494,  affirming  17 
Abb.  Pr.  452. 

30.  Lowber  v.  Kelly,  (Super.  Ct. 
1862)  22  Super.  Ct.  494,  602. 
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sue  in  the  name  of  his  grantor  only  where  his  conveyance  is  void, 
otherwise  he  mast  sue  in  his  own  name,  and  to  enable  him  to 
maintain  an'  action  in  the  name  of  his  grantor  he  must  show  the 
facts  necessary  to  render  the  conveyance  void  under  the  statute." 

§  480. Effect  of  Subsequent  Conv^ance  bj  Grantor  to 

Adverse  Cnaimant. —  So  long  as  the  adverse  claimant  remains  in 
possession,  the  conveyance  is  ineffectual  to  take  the  legal  title  out  of 
the  grantor,  and  the  only  interest  which  can  be  considered  as  pass- 
ing to  the  grantee  is  a  mere  right  to  sue  in  the  name  of  his  grantor. 
It  is  consequently  held  that  where  the  grantor  executes  a  second 
conveyance  to  the  adverse  claimant  this  will  be  sufficient  to  carry 
the  legal  title  to  the  latter,  which  can  be  set  up  in  defense  of  an 
action  of  ejectment  by  the  first  grantee  in  the  name  of  the  grantor, 
irre8i)ective  of  knowledge  on  the  adverse  claimant's  part  of  the 
execution  of  the  prior  conveyance."  In  this  connection  Werner,  J., 
says:  "If  this  action  had  been  brought  before  the  execution 
and  delivery  of  the  deed  from  the  plaintiff  [the  common  grantor] 
to  the  defendant  Hagerty  [the  adverse  claimant],  the  plaintiff's 
first  grantee,  Caulkins,  could  have  recovered.  .  .  .  But  this  action 
was  not  brought  until  after  the  delivery  and  recording  of  the 
deed  from  the  plaintiff  to  the  defendant  Hagerty.  What  was 
the  effect  of  this  deed?  The  answer  is  obvious.  As  the  deed  from 
the  plaintiff  to  Caulkins  was  void  the  title  to  the  premises  remained 
in  the  former.  This  title  was,  therefore,  in  the  plaintiff  when  she 
subsequently  executed  and  delivered  the  deed  to  Hagerty.  That 
deed  conveyed  th^  plaintiff's  title  to  the  defendant  Hagerty. 
Since  Caulkins 's  right  of  entry  depended  upon  the  continuance  of 
title  in  her  grantor,  the  plaintiff,  it  is  difficult  to  understand  upon 
what  theory  it  could  be  held  that  the  plaintiff  was  entitled  to 
recover  in  ejectment,  when  the  defendant  had  that  title  and  was 
in  possession  thereunder.  Upon  principle,  it  would  seem  so  plain 
that  the  plaintiff  is  not  entitled  to  recover  that  the  citation  of 
authorities  would  seem  to  be  superfluous."**  And  though  the 
deed  is  not  executed  until  after  the  first  grantee  has  instituted  an 
action  in  ther  name  of  the  grantor  to  recover  the  possession,  it  will 
be  effective  to  defeat  the  right  of  the  first  grantee  further  to 

40.  Sheridan  v.  Cardwell,  (Sup.  also  .Sheridan  v.  Cardwell,  (Sup. 
1910)  141  App.  Div.  854,  126  N.  Y.  S.  1911 )  145  App.  Dir.  609,  130  N.  Y.  S. 
781.  638;  Jackson  v.  Demont,  (Sup.  1812) 

41.  Dever  v.  Hagerty,    (1902)    169  9  Johns.  55. 

N.  Y.  481,  62  N.  E.  586,  reversing  43  42.  Dever  v.  Hagerty,    (1902)    169 

App.  Div.  354,  60  N.  Y.  S.  181.    See      N.  Y.  481,  485,  62  N.  E.  586. 
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maintain  the  action.^*  The  view  has  been  taken,  however,  that  if 
the  adverse  claimant  procures  the  second  conveyance  from  the 
grantor  by  fraud,  going  to  its  execution,  the  first  grantee  may 
show  such  fact  to  defeat  the  deed  to  the  adverse  claimant,  and 
thereby  enable  him,  the  first  grantee,  to  continue  his  action.^ 

§  481.  Effect  of  Cbnyeyance  as  between  Parties  or  as  against 
Stranger. —  Though  the  provision  of  the  statute  is  that  a  convey- 
ance of  land  in  possession  of  one  claiming  under  a  title  adverse 
to  the  grantor  is  "  absolutely  void,"  this  is  nevertheless  construed 
not  to  render  the  deed  void  for  all  purposes.  And  it  has  been 
held  from  an  early  date  that  it  does  not  wholly  invalidate  the 
conveyance  as  between  the  parties  themselves;  it  will  operate  to 
estop  the  grantor  from  claiming  title  as  against  the  grantee,  and 
if  the  grantor  should  subsequently,  even  by  suit  against  the'  adverse 
claimant,  recover  the  possession,  it  will  inure  to  the  benefit  of 
the  grantee  and  perfect  his  title.**  If  the  grantee  conveys  to  the 
adverse  claimant,  this  will  perfect  the  title  in  the  latter,  as  he 
alone  could  object  to  the  validity  of  the  conveyance  to  the 
former;**  and  if  the  adverse  claimant  surrenders  his  possession 
or  attorns  to  the  grantor  or  the  grantee,  this  will  perfect  the  title 
of  the  grantee.*^  While  the  rule  existed  disqualifying  a  witness  on 
account  of  interest,  it  was  held  that  a  witness  disqualified  by  reason 


43.  Sheridan  v.  Cardwell,  (Sup. 
1911)  146  App.  Div.  609,  130  N.  Y.  S. 
638. 

44.  Sheridan  v.  Cardwell,  (Sup. 
1811)  145  App.  Div.  609,  130  N.  Y.  8. 
638. 

48.  Hamilton  ▼.  Wright,  (1868)  37 
N.  Y.  602,  6  Trans.  App.  1;  Fryer 
V.  Rockefeller,  (1876)  63  N.  Y.  268; 
Hakted  v.  Silberstein,  (1909)  196 
N.  Y.  1,  89  N.  K  443,  reversing  122 
App.  Div.  009  mem.,  107  N.  Y.  S. 
1129;  Sheridan  v.  (Cardwell,  (1911) 
145  iLpf.  Div.  609,  130  N.  Y.  S.  638; 
Newtoif  V.  KniM,  (Sup.  1914)  161 
App.  Div.  811,  147  N.  Y.  S.  1061; 
Jackson  v.  Boll,  (Sup.  1799)  1 
Johns.  Cas.  81,  2  Caines  Cag.  301; 
Jadkaon  T.  Demont,  (Sup.  1812)  9 
Johns.  66;  Jackson  t.  Wheeler,  (Sup. 
1813)  10  Johns.  164;  Livingston  v. 
Pern  Iron  Oo.,  (Sup.  1833)  9  Wend. 
611,  612;  Livingston  v.  Proeeus, 
(Sop.  1842)  2  Hill  626;  Poor  v.  Hor- 


ton,  (Sup.  G.  T.  1853)  15  Barb.  485; 
Howard  v.  Howard,  (Sup.  Q.  T. 
1854)  17  Barb.  663,  665;  Ward  v. 
Reynolds,  (Sup.  G.  T.  1881)  26  Hun 
386,  62  How.  Pr.  183;  Johnson  v. 
Snell,  (Sup.  G.  T.  1890)  68  Hun  606 
mem.,  34  State  Rep.  177,  II  N.  Y.  S. 
868;  Cornell  v.  CTement,  (Sup.  G.  T. 
1896)  87  Hun  60,  62,  67  State  Rep. 
482,  33  N.  Y.  S.  866;  Hennig  v. 
Smith,  (Sup.  Eq.  T.  1916)  161 
N.  Y.  S.  444;  Dias  v.  Glover,  (CSiaa. 
Ct.  1839)  Hoff.  Ch.  71.  See  also 
Keneda  v.  Gardner,  (1842)  4  Hill 
469;    Lowber   v.   Kelly,    (Super.   Ct. 

1862)  22  Super,  a.  494,  602. 

46.  Hennig  v.  Smith,  (Sup.  Eq.  T. 
1916)   151  N.  Y.  S.  444. 

47.  Halsted  v.  Silberstein,  (1909) 
196  N.  Y.  1,  89  N.  E.  443,  reversing 
122  App.  Div.  909  man.,  107  N.  Y.  S. 
1129;    Poor  v.  Horton,   (Sup.  G.  T. 

1863)  15  Barb.  486,  497. 
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of  his  interest  in  land  could  not  remoTe  such  disqualification  hj 
a  conveyance  to  a  third  person  if  at  the  time  of  such  convoTance 
the  land  was  held  adversely  under  a  claim  of  title,  as  such  a  con- 
veyance would  not  divest  him  of  all  interest.** 

In  several  cases  it  has  been  held  that  as  the  conveyance  of  land 
held  under  an  adverse  claim  of  title  is  made  a  criminal  act,  the 
grantor  cannot  enforce  payment  of  the  purchase  money.**  And 
it  has  been  held  as  regards  a  lease  of  lands  in  New  Jersey,  that 
as  a  lease  of  lands  held  adversely  is  void  under  the  common  law 
rule,  which  the  court  will  presume  prevails  in  New  Jersey,  a 
lessor  cannot  recover  the  rent  reserved  in  such  a  lease  if  the  les- 
see does  not  go  into  possession  of  any  part  of  the  premises.**  On 
the  other  hand  it  has  been  held  that  if  the  grantee  is  put  in  pos- 
session of  the  land  and  thus  receives  the  benefit  of  the  conveyance, 
the  grantor  is  not  precluded  from  recovering  from  him  the  agreed 
compensation,'^  and  he  has  been  permitted  to  foreclose  a  purchase 
money  mortgage." 

A  court  of  equity  will  not  compel  a  purchaser  to  complete  his 
contract  to  purchase  where  the  land  is  held  by  a  person  claiming 
under  an  adverse  title.** 

It  is  also  held  that  the  conveyance  is  effectual  as  against  stran- 
gers not  holding  in  privity  to  the  adverse  claimant;**  and  if  the 
person  who  held  adversely  voluntarily  abandons  his  possession, 
and  a  stranger  thereafter  enters,  the  grantee  may  maintain  eject- 
ment against  such  stranger.** 

Purchase  of  Chose  in  Action  hy  Attorney 

§  482.  In  Oeneral. —  In  a  very  early  case  the  purchase  of  a 
cause  of  action  by  an  attorney  for  the  purpose  of  enforcing  it  by 
suit  was  held  champertous,  and  where  the  attorney  recovered 
judgment  in  the  name  of  his  assignor  for  his  own  use,  a  court 

48.  Burhans  T.  Burhans,  (CSiaii.  St.  Pepper  t.  Haight,  (Sup.  O.  T. 
Ct.  1847)   2  Barb.  Ch.  398.  1864)  20  Barb.  429. 

49.  Whiiaker  v.  Cone,  (Sup.  1800)  63.  Bulard  v.  BickneU,  (Sap. 
2  Johns.  Cas.  58;  Witter  v.  Blodget,  1898)  26  App.  Wv.  319,  49  N.  Y.  S. 
(Com.  PL   1846)   4  N.  Y.  Leg.  Obs.  666. 

263.     See  also  Woodworth  t.  Janes,  S4.  Livingston    v.    Proeeua,    (Sup. 

(Sup.  1801)  2  Johns.  Cas.  417.  1842)  2  HiU  626;  Howard  t.  Howard, 

50.  Hay  v.  CXunberland,  (Sup.  O.  T.  (Sup.  G.  T.  1864)  17  Barb.  663,  666. 
1867)  25  Barb.  694.  56.  Livingston    v.    Proaeus,    (Sup. 

51.  Comwell  v.  Clement,  (Sup.  1842)  2  Hill  626.  Ste  also  Poor  v. 
G.  T.  1895)  87  Hun  60,  67  Stete  Rep.  Horton,  (Sup.  G.  T.  1863)  16  Barb. 
482,  33  N.  Y.  S.  866.  485,  497. 
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of  equity  granted  relief  at  the  suit  of  the  assignor  and  the  judg- 
ment debtor  by  vacating  the  assignment  and  enjoining  the  enforce- 
ment of  the  judgment  by  the  assignee."  But  in  our  state,  since 
the  adoption  of  the  Revised  Statutes,  no  transactions  are  regarded 
as  champertous  unless  they  are  violative  of  s<Hne  statutory  enact- 
ment," and  an  attorney  is  not  precluded  from  purchasing  choses 
in  action  unless  the  transaction  falls  withia  some  statutory  prohi- 
bition. At  an  early  date  a  penal  statute  was  enacted  expressly 
punishing  any  attorney  who  directly,  or  indirectly  buys  or  is 
interested  in  buying  "  a  bond,  promissory  note,  bill  of  exchange, 
book  debt,  or  other  thing  in  action,"  with  the  intent  and  for  the 
purpose  of  bringing  an  action  thereon."  The  provision  in  the 
Revised  Statutes  uses  the  word  "  suit  "  in  reference  to  the  pur- 
pose of  the  purchase,  whereas  the  prohibition  as  brought  into  the 
Code  of  Civil  Procedure  and  into  the  present  Penal  Law  substi- 
tutes therefor  the  word  "  action,"  and  it  has  been  said  that  this 
indicates  a  legislative  latent  to  limit  the  prohibition  to  cases  where 
attorneys  purchase  demands  with  intent  to  commence  "  actions," 
as  defined  by  the  same  statute  thereon."*  It  certainly,  however, 
could  not  have  been  the  intention  of  the  legislature  by  this  change 
to  limit  the  operation  of  the  statute,  especially  since  our  abolition 
of  the  forms  of  action,  to  cases  where  it  was  the  intent  to  bring 
an  action  at  law  as  distinguished  from  a  suit  in  equity.  And  as  is 
stated  later  it  has  been  generally  held  that  the  earlier  provision 
included  eases  where  it  was  the  intent  to  sue  in  equity.**  These 
provisions  being  penal  in  their  character  should  be  strictly  con- 
strued and  are  not  to  be  extended  to  transactions  not  fairly 
included'  within  their  terms.** 

§  483.  Szpresit  Statutory  Exceptions. —  It  is  expressly  pro- 
vided that  the  prohibition  does  not  preclude  the  receipt  by  an 
attorney  or  counsellor  of  a  bond,  etc.,  in  payment  for  property 
sold,  or  for  services  actually  rendered,  or  for  a  debt  antecedently 

M.  Arden  v.  Patterson,  (C!han.  Ct.  37  App.  Div.  28,  30,  55  N.  Y.  S.  735, 

1821)  5  Johns.  Ch.  44.  29  Civ.  Pro.  28;  Van  Renwelaer  v. 

67.  See  supra,  section  461.  Onondaga    County,     (Sup.    1817)     1 

68.  2  Kev.  Stat.  §  288;  Penal  Law,  Cow.  443,  459;  Hall  v.  Bartlett, 
i  274,  subd.  1;  39  McKinney's  Cons.  (Sup.  8p.  T.  1850)  9  Barb.  297,  300; 
Laws,  p.  93.  Ramsey  v.  Giould,  (Sup.  Sp.  T.  1870) 

69.  Tilden  v.  Aitkin,  (Sup.  1899)  57  Barb.  398,  8  Abb.  Pr.  N.  S.  174, 
37  App.  Div.  28,  31,  29  Civ.  Pro.  28,  39  How.  Pr.  62;  Thompson  v.  Stilea, 
55  N.  Y.  S.  735.  (Sup.  Tr.  T.  1904)  44  Misc.  334,  336, 

60.  See  supra,  section  385.  89  N.  Y.  S.  876. 

61.  Tilden  v.  Aitkin,   (Sup.  1890) 
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contracted;  or  prohibit  an  attorney  from  receiving  a  bill  of 
exchange,  draft  or  other  thing  in  action  for  the  purpose  of  remit- 
tance, and  without  intent  to  violate  the  prohibition."  An  attorney 
consequently  is  not  precluded  from  taking  for  services  rendered 
the  defendant  in  attachment  proceedings  an  assignment  of  the 
attachment  bond;**  nor  is  he  prohibited  from  taking  an  assign- 
ment of  bonds,  etc.,  as  collateral  security  for  an  existing  debt 
where  the  primary  purpose  is  to  obtain  security  for  such  debt 
and  not  to  bring  an  action  on  the  bond  or  other  chose  in  action 
so  taken  unless  there  is  necessity  therefor;  **  nor,  after  his  retainer, 
from  taking  an  assignment  of  the  claim  as  security  for  services 
theretofore  and  thereafter  to  be  rendered.**  The  mere  fact,  how- 
ever, that  the  assignment  is  taken  as  collateral  security  does  not 
necessarily  take  it  out  of  the  prohibition  of  the  statute.  As  said 
by  Bookstaver,  J.:  "  The  taking  ...  as  collateral  might  be  inno- 
cent or  it  might  be  illegal,  depending  upon  the  intent  and  purpose 
for  which  it  was  taken.  If  taken  to  secure  an  existing  debt  with 
the  intention  of  bringing  a  suit  thereon,  if  necessary,  for  collection, 
the  transaction  would  not  be  obnoxious  to  the  statute ;  but  if  taken 
with  the  primary  intention  of  bringing  an  action  thereon,  such 
intention  not  being  the  mere  contingent  purpose  of  bringing  a 
suit  in  case  of  failure  to  collect,  but  forming  the  primary  and 
moving  purpose  in  procuring  the  transfer,  would  bring  it  within 
the  statute  and  make  the  transaction  illegal."  ••  And  the  view  has 
been  taken  that  if  the  eVidence  clearly  shows  that  the  purchase 
was  made  for  the  purpose  of  bringing  an  action  thereon,  the 
burden  rests  on  the  attorney  to  show  that  he  took  it  under  circum- 
stances bringing  his  purchase  within  the  exception.*^ 

§  484.  Operaticni  ot  Statute  Ctonerally. —  The  prohibition  is  held 
to  include  a  sale  of  a  chose  in  action  at  a  judicial  sale  such  as  a 

62.  2  Rev.  Stat.  p.  258,  |  74;  Penal  66.  Wetmore  v.  Hegeman,  (1882) 
Law,  S  279^  39  McKinney's  Cots.  88  N.  Y.  69,  affirming  12  Wkly.  Dig. 
Laws,  p.  98.  403;  Weeks  v.  Gattell,   (Sup.  1908) 

63.  Epstein  v.  United  States  Fidel-  125  App.  Div.  402,  109  N.  Y.  S.  977, 
ity,  etc,  Co.,  (Sup.  App.  T.  1899)  affirme*  193  N.  Y.  681  mem.,  87  N.  E. 
29  Misc.  295,  60  N.  Y.  S.  627,  revers-  1129.  See  also  Dennin  v.  Powers, 
ing  for  other  reasons  28  Misc.  440,  (Sup.  Sp.  T.  1916)  96  Misc.  252,  160 
58  N.  Y.  S.  1135.  N.  Y.  S.  636. 

64.  Reeser  v.  Union  Distilling  Co.,  66.  West  v.  Kurtz,  (Com.  PI.  1888) 
(Com.  PI.  G.  T.  1894)    7  Misc.  396,      15  Daly  99,  101,  19  State  Rep.  803,  3 

400,  57  State  Rep.  555,  27  N.  Y.  8.  N.  Y.  S.  14,  15  «v.  Pro.  424. 

920;  West  y.  Kurtz,  (Com.  PI.  1888)  67.  Liebennan    v.    Mandel,     (Sap. 

16   Daly   99,   19   Stote   Rep.   803,   3  App.  T.  1906)  98  N.  Y.  S.  201. 
N.  Y.  S.  14,  15  Civ.  Pro.  424. 
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sale  by  a  receiver.**  A  mortgage,  which  in  our  state  is  regarded 
as  a  mere  security  for  the  debt,  is  a  "  chose  in  action  "  within 
the  meaning  of  the  statute,  and  a  purchase  of  a  mortgage  by  an 
attorney  for  the  purpose  of  foreclosure  by  a  suit  in  equity  is  held 
to  be  within  the  prohibition."  The  purchase  by  an  attorney  of 
the  stock  of  a  corporation  is  not  within  the  prohibition,  as  it  is  not 
a  "  chose  in  action  "  within  the  meaning  of  the  statute,  and  it  is 
therefore  immaterial  that  the  purchase  is  made  for  the  purpose 
of  giving  the  attorney  a  standing  as  a  stockholder  to  sue  to  compel 
the  corporate  of&cers  to  account  for  their  (^cial  action.'"*  It  is 
also  held  that  the  prohibition  does  not  include  a  purchase  of  land 
in  the  possession  of  a  third  person,  though  such  purchase  is  made 
with  the  intent  of  bringing  an  action  to  recover  possession,  such  a 
purchase  not  being  the  purchase  of  a  "  chose  in  action  "  within 
the  meaning  of  the  statute.^  Nor  does  the  statute  include  a  pur* 
chase  of  chattels,  though  they  are  in  the  possession  of  a  wrong- 
doer or  have  been  wrongfully  seized  on  an  attachment.''*  The 
prohibition  cannot  be  evaded  by  a  purchase  in  the  name  of  another^ 
where  in  fact  it  is  for  the  benefit  of  the  attorney ; "  the  burden  in 
such  a  case  is,  however,  on  the  debtor  to  show  that  the  purchase 
was  for  the  benefit  of  the  attorney.''*  The  declarations  of  the 
attorney  are  not  admissible  in  evidence  against  the  purchase?  to 
show  that  the  purchase  was  for  the  attorney's  benefit.'*  Where 
the  defendant  had  defrauded  a  number  of  persons  in  the  sale  to 


68.  Mann  v.  Faircfaild,  (App. 
1865)  2  Keyes  106,  3  Abb.  App.  Dec. 
152;  Mann  t.  Fairchild,  (Sup.  O.  T. 
1863)  14  Barb.  648.  But  eee  Mann 
V.  Fairchild,  (Sup.  Sp.  T.  1848)  6 
Barb.  108. 

The  provision  of  the  Beal  Property 
Law  prohibiting  the  grant  of  real 
.estate  held  adversely  does  not,  how- 
ever, apply  to  judicial  sales.  See 
supra,  section  471. 

69.  Hall  V.  Bartlett,  (Sup.  Sp.  T. 
1850)  9  Barb.  297,  299.  See  also 
Haxon  v.  Cain,  (Sup.  1897)  22  App. 
Div.  270,  47  N.  Y.  S.  855. 

70.  Ramsey  v.  Gould,  (Sup.  Sp.  T. 
1870)  67  Barb.  398,  8  Abb.  Pr.  N.  8. 
174,  39  How.  Pr.  62. 

71.  TowndiendT.  Frommer,  (Super. 
Ct.  Sp.  T.  1888)  16  State  Sep.  892, 
2  N.  Y.  S.  703. 


As  regards  the  construction  and 
effect  of  the  provision  invalidating 
grants  where  the  land  is  in  the  pos- 
session of  a  third  person  under  an 
adverse  claim  of  title,  see  supra,  seo- 
tion  466  et  seq. 

72.  Vandewater  v.  Oder,  (Sup. 
1897)  21  App.  Div.  201;  47  N.  Y.  S» 
603. 

73.  Browning  v.  Marvin,  (1885) 
100  N.  Y.  144,  2  N.  E.  636.  See  aho 
Wetmore  v.  Hegeman,  (1882)  88 
N.  Y.  69,  73. 

74.  Chenango  Bank  y.  T.  Hyde, 
(Sup.  1825)  4  Cow.  667;  Stephens  v. 
Humphreys,  (Sup.  G.  T.  1891)  39 
State  Hep.  134,  14  N.  Y.  S.  910, 
affirmed  133  K.  Y.  640  mem.,  31  N.  E. 
625. 

76.  Fay  v.  Hebbard,  (Sup.  G.  T. 
1886)  42  Hun  490,  4  State  Bep.  486. 


Digitized  by  VjOOQIC 


HEW  YORK  LAW  OF  CONTRACTS 


[i  4% 


them  of  stock,  the  consolidation  of  all  their  claims  in  the  hands  of 
a  committee,  one  of  whom  is  an  attorney,  for  the  purpose  of  redress 
in  a  single  action,  has  been  held  not  to  be  within  the  prohibition.'* 
The  prohibition  extends  only  to  practicing  attorneys  or  those 
entitled  to  practice,  and  therefore  does  not  include  an  attorney 
once  admitted  to  practice  law  but  who  has  ceased  to  do  so  and 
who  has  not  filed  with  the  clerk  of  the  Court  of  Appeals  the 
certificate  required  by  the  Laws  of  1899  as  a  condition  precedent 
to  the  right  to  practice  law." 

§  485.  Intent  with  Which  Purchase  is  Made  Qenerally. —  The 
Act  of  1818,  ch.  259,  §  1,  did  not  require  that  the  purchase  be 
made  with  the  intent  of  bringing  an  action  on  the  chose  in  action 
purchased."  It  is  otherwise,  however,  as  to  the  earlier  Act  which 
was  brought  into  1  Rev.  L.  p.  417,  §  7,  and  also  as  regards  the 
provision  of  the  Revised  Statutes  which  is  brought  into  our  present 
Penal  Law.  Under  these  enactments  it  is  expressly  required  that 
the  purchase  be  made  "  with  the  intent  and  for  the  purpose  " 
of  bringing  an  action,  and  of  course  to  bring  a  transaction  within 
such  prohibition  it  must  have  been  made  with  the  intent,  etc., 
mentioned.™  "  The  primary  purpose  of  the  purchase,"  say^ 
Rapallo,  J.,  "  must  be  to  enable  him  [the  attorney]  to  bring  a 


78.  Benedict  T.  Guardian  -  Trust 
Co.,  (Sup.  1904)  »1  App.  Div.  103, 
86  N.  Y.  S.  370,  affirmed  180  N.  Y. 
658  mem.,  73  N.  E.  1120.  See  also 
BlashfleM.  y.  Empire  State  Telephone, 
etc.,  Co.,  (Sup.  Sp.  T.  1892)  18 
K.  Y.  S.  260,  where  claims  against  a 
telephone  company  on  the  part  of 
abutting  owners  on  account  of  the 
wrongful  erection  of  poles  on  the 
highway  were  consolidated  for  the 
purpose  of  redress. 

77.  Thompson  v.  Stiles,  (Sup.  Tr. 
T.  1904)  44  Misc.  334,  89  N.  Y.  S. 
876. 

78.  People  v.  Walbridge,  (Sup. 
1829)  3  Wend.  120,  reaffirming  6 
Oow.  612. 

79.  Moses  v.  McDivitt,  (1882)  88 
N.  Y.  62;  Wetmore  v.  Hegeman, 
(1882)    88  N.  Y.  69;  Vandewater  v. 

Gear,  (Sup.  1897)  21  App.  Dir.  201, 
47  K  Y.  S.  603;  Tilden  v.  Aitkin. 
(Sup.  1899)  37  App.  I>iv.  28,  66 
N.  Y.  S.  736,  29  CiT.  Pro.  28;  Wight- 


man  T.  Catlin,  (Sup.  1906)  113  App. 
Div.  24,  98  N.  Y.  S.  1071,  37  Civ. 
Pro.  106;  Oldmixon  v.  Severance, 
(Sup.  1907)  119  App.  Div.  821,  104 
N.  Y.  S.  1042;  Van  Rensselaer  v. 
Onondaga  County,  (Sup.  1823)  1 
Cow.  443;  Williams  v.  Matthews, 
(Sup.  1824)  3  Cow.  262;  Hall  v. 
Bartlett,  (Sup.  Sp.  T.  1850)  9  Barb. 
297;  De  Forest  v.  Andrews,  (Sup. 
Sp.  T.  1899)  27  Misc.  146,  68  N.  Y.  S. 
368,  29  Civ.  Pro.  260;  Baldwin  v. 
Latson,  (Chan.  Ct.  1847)  2  Barb.  Ch.. 
306;  West  V.  Kurtz,  (Com.  PL  1888) 
16  Daly  09,  19  State  Rep.  803,  3 
N.  Y.  S.  14,  16  CTv.  Pro.  424.  See 
also  Bristol  v.  Dann,  (Sup.  1834)  12 
Wend.  142,  144. 

In  Goodell  v.  People,  (Sup.  G.  T. 
1862)  6  Park.  Crim.  206,  it  is  held 
that  the  purchase  must  be  with  the 
intent  to  bring  an  action  in  a  court 
of  record,  and  therefore  a  pnrdiase 
with  the  intent  to  sue  in  a  justice's 
court  is  not  prohibited. 
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suit,  and  the  intent  to  bring  a  suit  must  not  be  merely  incidental 
and  contingent."^  It  has  also  been  said  that  "  mere  intent  to 
bring  suit  upon  a  claim  does  not  offend  against  this  statute.  There 
must  exist  an  intent  to  obtain  title  for  the  purpose  of  commencing 
an  action.  The  distinction  is  vitaL"^  It  is  generally  recognized 
that  the  prohibition  includes  a  purchase  for  the  purpose  of  bring- 
ing a  suit  in  equity  as  well  as  an  action  at  law.^  Where  the  pur- 
chase was  not  made  for  the  special  purpose  of  enforcing  the  claim 
by  an  action,  but  primarily  to  protect  some  other  interest  of  the 
attorney,  it  was  held  not  to  be  within  the  prohibition ; "  and  the 
same  was  held  true  where  an  attorney  purchased  a  bond  for  the 
purpose  of  using  it  to  compel  the  obligor  as  a  condition  of  extend- 
ing the  time  of  payment  to  sell  to  him  certain  property."  It  is 
also  held  that  the  purchase  of  a  chose  in  action  on  which  a  suit 
is  then  pending,  though  with  the  intent  that  that  suit  is  to  be 
continued,  is  not  within  the  prohibition,  as  this  is  not  in  any  sense 
a  purchase  with  the  intent  "  of  bringing  "  an  action  on  the  claim.*^ 


80.  Moses  V.  MoDivitt,  (1882)  88 
N.  Y.  62,  66.  See  also  West  v.  Kurtz, 
(Com.  F1.  1888)  15  Daly  99,  100,  19 
State  Rep.  803,  3  N.  Y.  S.  14,  15  Civ. 
Pro.  424. 

81.  Vandewater  v.  Gear,  (Snp. 
1897)  21  App.  DiT.  201,  203,  47 
N.  Y.  8.  603   (per  Hatch,  J.). 

8S.  Hall  y.  Bartlett,  (Sup.  Sp.  T. 
1850)  9  Barb.  297;  Mann  y.  Fair- 
child,  (Sup.  O.  T.  1853)  14  Barb. 
648;  Baldwin  v.  Latflon,  ((Than.  Ct. 
1847)  2  Barb.  Ch.  306,  307;  Brother- 
son  V.  Consalus,  (Sup.  Sp.  T.  1863) 
26  How.  Pr.  213,  affirmed  6  Alb.  L.  J. 
196.  But  see  Hall  v.  Gird,  (Ct.  Err. 
1844)   7  Hill  586. 

83.  Baldwin  v.  Latsoft,  (CbaA.  (3t 
1847)  2  Barb.  Ch.  306. 

84.  Moses  t.  McDivitt,  (1882)  88 
N.  Y.  62.  Bapallo,  J.,  in  this  case 
■aye:  "The  primary  purpose  of  the 
purdiase  in  the  case  supposed  was 
to  use  the  bond  as  a  means  of  induc- 
ing or  coercing  the  defendant  to  as- 
sign stock  which  he  held.  This 
purpose,  whether  honest  or  reprehen- 
sible, was  not  within  the  prohibition 
«f  the  statute.  The  intent  to  sue 
upon  the  bond  was  secondary  and 
ocxttingent,  and  ibe  presumption  is 

48 


that,  had  not  the  plaintiff  wanted 
the  bond  for  the  purpose  of  using 
[it]  as  a  means  of  obtaining  control 
of  the  stock,  he  would  not  have  made 
the  purchase.  Under  these  circum- 
stances it  cannot  be  said  that  the 
purpose  of  the  purchase  of  the  bond 
was  to  bring  a  suit  upon  it.  This 
purpose  did  not  enter  into  the  pur^ 
chase  any  more  than  it  would  have 
done  had  the  plaintiff  bought  the 
bond  as  an  investment,  but  with  the 
intention  of  collecting  it  by  suit  if 
compelled  to  resort  to  that  means 
for  obtaining  payment." 

85.  Wetmore  t.  Hegeman,  (1882) 
88  N.  Y.  69.  See  also  Bristol  t. 
Dann,  (Sup.  1834)  12  Wend.  142, 144. 

"The  aim  of  the  statute,"  says 
Earl,  J.,  "was  to  prevent  attorneys 
from  purchasing  claims  for  the  ^■ 
press  purpose  of  instituting  suits 
thereon  and  thus  oppressing  debtors 
and  making  costs.  .  .  .  Here  the  suit 
had  been  commenced  and  was  then 
pending,  and  being  prosecuted  by 
these  very  attorneys  with  every 
prospect  of  a  successful  result.  We 
are,  therefore,  of  the  opinion  that  the 
evidence  given  and  the  evidence 
offered  and  excluded  did  not  tend  to 
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Though  the  purchase  of  a  mortgage  with  the  intent  to  foreclose 
it  by  a  suit  is,  as  stated  in  the  preceding  section,  within  the  prohi- 
bition, it  is  held  otherwise  as  to  a  purchase  of  a  mortgage  with 
the  intent  to  foreclose  it  by  advertisement,  as  such  a  proceeding 
is  not  in  the  proper  sense  a  suit  or  action." 

§  486. '  Purchase  of  Judgment  or  Claim  Against  Dece- 
dent's Estate. —  The  purchase  of  a  judgment  for  the  purpose  of 
collecting  it  as  such,  by  execution  or  any  other  method  that  simply 
enforces  the  judgment  or  its  lien,  is  not  within  the  prohibition." 
"If,"  says  Davis,  P.  J.,  "  an  attorney  or  counselor  buy  a  judg- 
ment with  intent  to  sue  the  judgment  debtor  thereon,  we  think 
it  would  be  deemed  '  a  thing  in  action  '  within  the  meaning  of  the 
provision.  It  would  be  within  the  spirit  of  the  law  and  the 
mischief  to  be  prevented;  but  it  is  quite  another  thing  to  buy  a 
judgment  with  the  intent  to  enforce  it  by  execution  against  the 
judgment  debtor,  or  by  pursuing  the  lien  it  may  have  on  his 
property  in  his  own  or  another's  hands.  To  enforce  such  a  lien 
of  a  judgment  is  not  to  bring  '  an  action  thereon.'  ""  And  it  is 
not  brought  within  the  statute  by  the  fact  that  it  was  the  intention 
to  enforce  it  as  a  lien  against  property  transferred  by.  the  judg- 
ment debtor  to  a  third  person  by  establishing  that  the  transfer 
was  in  fact  a  mortgage  and  the  consequent  right  to  redeem.** 
Where  it  appeared  that  an  attorney,  after  being  solicited  to  do  so 
and  for  the  accommodation  of  the  claimant,  took  an  assignment  of 
a  claim  against  a  decedent's  estate  under  the  assurance  and  belief 
that  there  was  no  opposition  to  the  claim  and  that  it  had  been 
allowed  and  payments  made  thereon,  the  fact  that  he  intended 
to  bring  special  proceedings  in  the  Surrogate's  Court  to  compel 
the  administrator  to  account  and  thus  enforce  the  claim,  was  held 
not  to  bring  his  purchase  within  the  prohibition,  though  he  there- 
after found  it  necessary  to  bring  an  action  on  the  claim,  as  the 
intent  to  bring  such  special  proceeding  was  not  an  intent  to  bring 
an  "  action  "  within  the  meaning  of  the  statute." 

show  any  violation  of  this  gtatute."  196.     See    also    Van    Rensselaer   v. 

Wetmore    v.    Hegeman,    (1822)     88  Onondaga   County,    (Sup.    1823)    1 

N  Y   69   73  Cow.  443  j  Warner  v.  Paine,   (CJian. 

8e.Hail  y.  Bartlett.  (Sup.  Sp.  T.  ^t-  18*7)  3  Barb^  630   632 

iftsn^   Q  n»rv,    9fl7  "*•  ^*y  ^-  Hebbart,    (Sup.  O.  T. 

1850)    9  Barb.  297.  ^gg^^  ^2  ^^  ^^^  ^^  ^  g^^ 

87.  Fay  v.  Hebbard,    (Sup.  G.   T.  485. 

1886)  42  Hun  490,  4  SUte  Rep.  485;  89.  Fay   v.   Hebbard,    (Sup.   G.   T. 

Brotherson  v.  Conealue,  (Sup.  1863)  1886)  42 'Hun  490,  4  State  Itep.  486. 

26  How.  Pr.  213,  affirmed  6  Alb.  L.  J.  90.  Tilden  ▼.  Aitkin,   (Sap.   1899) 
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§  487. Proof  of  Intent. —  That  the  purchase  was  made 

with  the  specific  intent  and  purpose  of  bringing  an  action  must 
be  proved  by  the  debtor.  The  purchase  is  not  of  itself  sufficient 
proof  of  the  intent  mentioned  in  the  statute."  "  That  would  be 
presuming,"  says  Hand,  J.,  "  that  a  suit  would  be  necessary,  as 
well  as  a  criminal  intent  to  bring  it."**  But  .as  in  other  cases 
where  the  intent  of  a  person  is  involved  it  may  be  inferred  as 
a  fact  from  the  circumstances  attending  the  purchase.*'  And  where 
it  appeared  that  an  attorney  purchased  a  bond  and  mortgage  and 
paid  the  purchase  price  by  giving  his  note  therefor,  payable  at 
the  end  of  two  and  a  half  months,  and  within  an  hour  after  the 
purchase  made  a  search  against  the  premises,  and,  without  maMng 
any  demand  for  payment  of  the  mortgage  debt,  immediately  drew 
up  the  papers  in  a  foreclosure  action  and  served  them  on  the 
afternoon  of  the  same  day  —  it  was  held  that,  in  the  absence  of 
some  satisfactory  explanation,  the  facts  justified  a  finding  that 
the  attorney  purchased  the  bond  and  mortgage  "  with  the  intent 
and  for  the  purpose  of  bringing  an  action  thereon,"  in  violation  of 
the  statute,  and  that  the  action  could  not  be  maintained  by  him.** 
Ordinarily  the  question  of  intent  is  one  of  fact  for  the  determina- 
tion of  the  jury,  where  there  is  evidence  reasonably  tending  to 
show  a  purchase  in  violation  of  the  statute.*  And  where  the  trial 
is  before  a  jury,  and  the  defense  that  the  purchase  was  in  viola- 
tion of  the  statute  as  well  as  defenses  on  the  merits  are  interposed, 
the  proper  practice  is  to  submit  to  the  jury  for  a  special  finding 
of  fact  the  question  as  to  the  character  of  the  purchase,  so  that 
the  court  can  determine  on  the  coming  in  of  the  verdict  the 
character  of  the  judgment  to  be  rendered.** 

§  488.  Effect  of  Purchase  in  Violation  of  Statute. —  A  purchase 
by  an  attorney  in  violation  of  the  statute  has  from  an  early  date 

37  App.  Div.  28,  66  N.  Y.  S.  735,  29  92.  Hall  v.  Bartlett,   (Sup.  Sp.  T. 

dv.  Pro.  28.  1850)  9  Barb.  297,  301. 

•1.  Creteau   v.    Foote,    etc.,    Glass  93.  Maxon  v.  Gain,  (Sup.  1897)  22 

Co.,   (Sup.  1899)   40  App.  Div.  215,  App.  Div.  270,  47  N.  Y.  S.  866. 

219,  67  N.  Y.  S.  1103;  Hall  v.  Bart-  94.  Maxon  v.  (Tain,  (Sup.  1897)  22 

l«tt,  (Sup.  Sp.  T.  1850)  9  Barb.  297;  App.  Div.  270,  47  N.  Y.  S.  855. 

West  T.  Kurt*,   (Com.  PI.  1888)    16  96.  (3arpenter  v.  Cummings,   (City 

Daly  09,  100,  19  State  Bep.  803,  3  Ct.  O.  T.  1897)  20  Misc.  661,  662,  46 

K.  Y.  S.  14,  15  Civ.  Pro.  424;  War-  N.  Y.  S.  252. 

ren  v.  Helmer,   (County  Ct.  1853)   8  98.  Gilroy  v.  Badger,  (City  Ct.  G. 

How.  Pr.  419.    See  also  Williams  v.  T.  1899)   27  Miac.  640,  88  N.  Y.  S. 

MatfbewB,    (Sup.  1824)   3  Cow.  252,  302. 
2«1. 
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been  regarded  as  ineffectual  for  the  purpose  of  enabling  him  to 
sue  either  at  law  or  in  equity  to  enforce  the  claim,  and  such  fact 
may  be  set  up  by  the  defendant  in  defense  of  the  suit."  The 
Beyised  Statutes  contained  a  provision  expressly  authorizing  such 
defense ; "  still  it  is  held  that  the  repeal  in  the  latter  enactments 
of  the  provision  containing  this  express  authorization  does  not 
change  the  rule  and  that  the  defense  is  available  to  the  same 
extent  as  theretofore.**  To  be  available  the  defense  should  be 
specially  pleaded.* 

The  purchase  in  violation  of  the  statute  does  not  operate  to 
extinguish  the  debt  and  release  the  debtor  from  his  liability,*  and 
the  proper  judgment  where  this  defense  is  interposed  and  sustained 
is  one  of  nonsuit.*  As  said  by  Beardsley,  J. :  "  The  purchase  or 
procurement  of  a  demand  for  prosecution,  contrary  to  the  statute, 
does  not  annul  or  cancel  the  demand  thus  purchased  or  procured. 
It  constitutes  no  defense  to  the  debtor,  in  the  appropriate  sense 
of  that  term.  He  is  not,  for  that  cause,  to  have  a  verdict  in  his 
favor,  but  the  plaintiff,  prosecuting  in  pursuance  of  an  illegal 
agreement,  and  in  order  to  carry  it  into  effect,  is,  under  the  statute. 


87.  Broyming  t.  Marvin,  (1885) 
100  N.  Y.  144,  2  N.  E.  635;  Mann,  v. 
Paiwhild,  (App.  1865)  2  Keyes  106, 
8  Abb.  App.  Dec  162;  Maxon  v.  Cain, 
(Sup.  1897)  22  App.  Div.  270,  47 
N.  Y.  S.  855;  Mann  v.  Pairchild, 
(Sup.  Sp.  T.  1848)  5  Barb.  108; 
Mann  v.  Fairohild',  (Sup.  G.  T.  1853) 
14  Barb.  648;  Carpenter  t.  Cum- 
mings,  (City  Ct.  G.  T.  1897)  20  Mlac. 
661,  46  N.  Y.  S.  252;  Sugarman  v. 
Mandolla,  (Sup.  App.  T.  1904)  88 
N.  Y.  S.  393;  Baldwin  v.  Latson, 
(Chan.  Ct.  1847)  2  Barb.  Ch.  30«, 
307.  But  see  Hall  v.  Gird,  (Ot.  Err. 
1844)  7  Hill  586;  Storey  v.  Satterlee, 
N.  Y.  Daily  Reg.  May  21,  1884. 

98.  2  Bev.  Stat.  p.  288,  §  75  et  seq. 

99.  Beers  v.  Washbond,  (Sup.  1903) 
86  App.  Div.  682,  83  N.  Y.  8.  993, 
wherein  Smith,  J.,  said:  "The  fail- 
ure to  re-enact  thoee  provisions  baa 
thrown  some  doubt  upon  the  right  of 
a  defendant  to  defend  the  action  upon 
a  claim  bought  in  violation  of  th« 
statute.  The  right,  however,  eeems 
to  have  been  recognized  since  the  re- 


peal of  the  statutes  aboT«  refwred  to 
in  Maxon  v.  Cain  (22  App.  Div.  270) 
and  in  Browning  v.  Marvin  (100 
N.  Y.  144).  It  does  not  appear  that 
the  fact  of  the  repeal  of  those  pro- 
visions of  the  Revised  Statutes  was 
brought  to  the  attenticm  of  the  court 
in  those  cases,  but  this  fact  is  not, 
in  my  judgment,  of  sufficient  weight 
under  the  circumstances  to  permit  us 
to  ignore  the  authority  of  these  de- 
cisions." 

1.  Brotherson  v.  Oonsalue,  (Sup. 
Sp.  T.  1863)  26  How.  Pr.  213,  af- 
firmed 6  Alb.  L.  J.  196. 

i.  Beers  v.  Waahbond,  (Sup.  1903) 
86  App.  Div.  582,  83  N.  Y.  S.  993; 
Hall  V.  Gird,  (a.  Err.  1844)  7  Hill 
686,  590;  Gilroy  v.  Badger,  (City  Ct. 
G.  T.  1899)  27  Misc.  640,  58  N.  Y.  8. 
392;  Warner  v.  Paine,  (Cbxa.  Ct. 
1847)  3  Barb.  CSi.  630,  632. 

S.  Hall  V.  Gird,  (Ot.  Err.  1844) 
7  HiU  586;  Orcutt  v;  Pettit,  (Sup. 
1847)  4  Denio  233;  Gilroy  v.  Badger, 
(City  Ct.  G.  T.  1899)  27  Misc.  840, 
58  N.  Y.  S.  392. 
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to  be  nonsuited."*  The  attorney  may  retransfer  or  assign  the 
chose  in  action  to  his  assignor  and  revest  the  latter  with  his 
original  rights  and  enable  him  to  transfer  a  good  title  to  third 
I>er8ons.^  The  attorney  has  such  title  to  the  chose  in  action  that 
he  may  by  its  transfer,  either  voluntarily  or  for  a  consideration, 
to  a  third  x>erson  enable  his  transferee  to  sue  for  its  enforcement 
irrespective  of  whether  or  not  the  transferee  knew  of  the  character 
of  the  attorney's  purchase,*  and  while  the  court  may  refuse  relief 
if  it  appears  that  the  action  is  brought  by  the  trtinsferee  for  the 
benefit  of  the  attorney,  it  is  held  that  the  presumption  is  that  the 
suit  is  brought  solely  in  the  interest  of  the  transferee  even  though 
she  be  the  wife  of  the  attorney.^ 


Giving  Inducement  for  Placing  Claim  with  Attorney  for 
Enforcement 

§  489.  In  OeneraL — The  Revised  Statutes  provides  that  "  No 
attorney,  counsellor  or  solicitor,  by  himself,  or  by  or  in  the  name 
of  any  other  person,  either  before  or  after  suit  brought,  shall 
lend  or  advance,  or  agree  to  lend  or  advance,  or  procure  to  be  lent 
or  advanced,  any  money,  or  any  bond,  bill  of  exchange,  draft  or 
other  thing  in  action,  to  any  person,  as  an  inducement  to  the 
placing,  or  in  consideration  of  having  placed,  in  the  hands  of  such 


4.  H*U  V.  Gird,  («.  Err.  1844) 
7  Hill  686,  690. 

6.  Creteau  y.  Foote,  etc.,  Glass  Co., 
(Sup.  1899)  40  App.  Div.  215,  219,  57 
N.  Y.  S.  1103.  See  also  Hall  v.  Gird^ 
(Sup.  1844)   7  Hill  686,  590. 

6.  Beers  t.  Washbond,  (Sup.  1903) 
86  App.  Div.  682,  83  N.  Y.  S.  993. 
In  the  course  of  his  opinion  Smith,  J., 
ea,j9:  "  The  question  then  is  equarely^ 
presented  whether  the  assignee  of  an 
attorney  who  would  be  forbidden  to 
prosecute  because  of  his  unlawful  pur- 
chase takes  any  title  which  can  be 
enforced.  We  are  referred  to  no 
cases  where  this  question  has  been 
involved  and  decided.  The  object  of 
the  staiutory  provision  against  cham- 
perty has  been  repeatedly  stated  to 
be  the  prevention  of  oppression  by  un- 
necessary litigation  which  would  fol- 
low from  the  right  of  an  attorney  to 
purchase  a  claim  for  the  sole  purpose 


of  enforcing  it  in  the  courts  and  get- 
ting costs  therefrom.  The  statute  no- 
where makes  the  purchase  void,  nor 
does  it  declare  that  title  shall  not 
pass.  The  attorney  cannot  use  the 
court  for  the  accomplishment  of  his 
illegal  purpose.  Nevertheless  the  debt 
is  not  paid.  To  hold  that  no  title 
passes  would  leave  with  the  assignor 
the  right  to  collect  the  debt  for  which 
he  ha«  once  been  paid.  It  would 
seem  to  us  that  every  purpose  of  the 
statute  would  be  satisfied  by  denying 
to  the  attorney  the  use  of  the  courts 
for  the  purpose  of  prosecution.  To 
give  to  his  assignee,  whether  by  gift 
or  for  value,  the  right  to  enforce  a 
claim  has  in  it  none  of  the  mischief 
sought  to  be  prevented  by  the 
statute." 

7.  Beers  v.  Washbond,  (Sup.  1903) 
86  App.  Div.  682,  83  N.  Y.  S.  993. 
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attorney,  counsellor  or  solicitor,  or  in  the  hands  of  any  other 
person  any  debt,  demand  or  thing  in  action,  for  collection."* 
As  carried  into  the  Code  of  Civil  Procedure  as  amended  in  1907 
and  from  thence  into  the  Penal  Law,  the  provision  is  somewhat 
broader  in  its  terms  and  reads  as  follows:  "An  attorney  or 
counselor  shall  not  ...  by  himself,  or  by  or  in  the  name  of 
another  person,  either  before  or  after  action  brought,  promise  or 
give,  or  procure  to  be  promised  or  given,  a  valuable  consideration 
to  any  person  as  an  inducement  to  placing,  or  in  consideration 
of  having  placed,  in  his  hands,  or  in  the  hands  of  another  person, 
a  demand  of  any  kind,  for  the  purpose  of  bringing  an  action 
thereon,  or  of  representing  the  claimant  in  the  pursuit  of  any 
civil  remedy  for  the  recovery  thereof.  But  this  subdivision  does 
not  apply  to  an  agreement  between  att<niieys  and  counselors,  or 
either,  to  divide  between  themselves  the  compensation  to  be 
received. ' '  • 

The  provision  as  brought  into  the  Code  of  Civil  Procedure  and 
from  thence  into  the  Penal  Law  not  only  prohibits  an  attorney 
from  giving  an  inducement  to  a  client  for  a  retainer,  but  also  pro- 
hibits an  attorney  from  paying  or  agreeing  to  pay  to  a  layman 
a  percentage  of  the  compensation  to  be  received  by  the  former 
for  services  on  the  latter 's  part  in  inducing  a  third  person  to 
retain  the  attorney  to  enforce  claims  of  such  third  persons,'* 
and  this  is  true  though  the  person  employed  to  render  such  serv- 
ices is  also  in  the  general  employment  of  the  attorney  at  a  fixed 
salary."    And  where  as  an  inducement  for  the  retainer  by  a  col- 

8.  2  Rev.  Stat.  p.  288,  {  72.  on  other  grounds  171  N.  T.  409,  64 

9.  Penal  Law,  $  274,  subd.  2;  39  N.  E.  161;  In  re  Shay,  (Sup.  1909) 
McKinney'fl  Cons.  Laws,  p.  94.  133  App.  Div.  647,  118  N.  Y.  S.  146, 

The  amendment  in  1907  consisted  affirmed  on  opinion  below  196  N.  Y. 

in  adding  after  the  phrase  "  for  the  630,  89  K.  E.  1112  (disbarment  pro- 

purpoee  of  bringing  an  action  there-  oeedings) ;  In  re  Welch,  (Sup.  1013) 

on  "  the  further  clause  "  or  of  rep-  156  App.  Div.  470,  475,  141  N.  Y.  8. 

resenting  the  claimant  in  the  pursuit  381  (disbarment  proceedings) ;  In  re 

of  any  civil  remedy  for  the  recovery  Newman,  (Sup.  1916)   172  App.  Div. 

thereof."  173,  158  N.  Y.  S.  376  (proceedings  to 

10.  Matter  of  Clark,  (1906)  184  discipline  attorney) ;  In  re  Kewell, 
N.  Y.  222,  77  N.  E.  1,  37  Civ.  Pro.  34,  (Sup.  1916)  174  App.  Div.  94,  160 
affirming  108  App.  Div.  150,  95  N.  Y.  N.  Y.  S.  276  (disbarment  proceed- 
S.    388     (disbarment    proceedings);  ings). 

Hirshbach  v.  Ketchum,   (Sup.  1806)  11.  In  re  Shay,    (Sop.   1909)    133 

6  App.  Div.  324,  39  N.  Y.  S.  291;  App.  Div.  647,  118  N.  Y.  8.  146,  af- 

Irwin  V.  Curie,  (Sup.  1900)  56  App.  firmed  on  opinion  below  196  N.  Y. 

Div.  614,  67  N.  Y.  S.  380,  reversed  630,  89  N.  E.  1112. 


Digitized  by  VjOOQIC 


i  480) 


ILLEX3ALITY 


75ft 


lection  ageiuT^  to  bring  actions  on  claims  placed  in  the  latter 's 
hands  for  collection,  the  attorney  agreed  to  divide  the  fees  charged 
by  him  in  such  action,  this  was  held  a  violation  by  the  attorney 
of  the  prohibition."  Also  where  as  a  part  of  an  entire  contract 
for  the  retainer-  of  an  attorney  on  a  yearly  salary,  the  attorney 
agreed  to  pay  his  client  a  percentage  of  the  fees  he  should  receive 
from  other  persons  introduced  by  the  client,  it  was  held  that  this 
rendered  the  contract  illegal  and  unenforceable  at  the  suit  of  the 
attorney."  But  it  is  held  by  the  Court  of  Appeals  that  a  layman, 
after  services  in  the  procuring  of  clients  for  an  attorney  have  been 
rendered,  may  recover  the  agreed  compensation."  The  reason 
given  for  this  is  that  the  parties  are  not  in  pari  delicto,  as  the 
statute  is  directed  against  the  attorney  who  is  alone  made  crim- 
inally liable  for  its  violation,  and  that  public  policy  is  advanced 
by  permitting  the  layman  to  recover  rather  than  by  denying  relief 
and  i)ermitting  the  attorney  to  retain  the  fruits  of  his  miscon- 
duct." The  statute  does  not  prohibit  an  attorney  after  his  retainer 
from  making  loans  or  advances  to  his  client  as  a  mere  favor."  It 
is  also  directed  against  attorneys  admitted  to  practice  in  the 
courts  of  our  state,  and  does  not,  it  seems,  affect  contracts  with 
attorneys  practicing  in  other  states  or  in  the  federal  courts  who 
are  not  members  of  our  state  bar."  The  fact  that  the  attorney 
may  have  been  guilty  of  a  violation  of  the  statute  in  respect  to  his 


IS.  In  r«  Xevnnan,  (Sup.  1916)  172 
App.  Div.  173,  158  N.  Y.  S.  375  (pro- 
ceedings to  discipline  attorney). 

IS.  Gray  v.  Ashky,  (City  Ct.  G.  T. 
1898)  24  MvBC.  396,  53  N.  Y.  S.  647. 

14.  Irwin  v.  Curie,  (1902)  171 
N.  Y.  409,  64  N.  E.  161,  reversing  66 
App.  IHv.  614,  67  X.  Y.  S.  380.  See 
also  Bernard  v.  Fromme,  (Sup.  1909) 
132  App.  Div.  922,  116  N.  Y.  S.  807. 
But  see  Hirshboch  v.  Ketrhum,  (Sup. 
1896)  5  App.  Div.  324,  39  N.  Y.  8. 
291. 

Both  th"e  Irwin  case  and  the  Hirsh- 
hach  case,  supra,  involved  a  contract 
for  the  division  of  fees  received  by 
an  attorney  for  prosecuting  claims  for 
the  recovery  of  alleged  excessive 
duties,  before  the  federal  depart- 
ments and  courts.  After  the  decision 
in  the  Irwin  case,  Hirshhach  insti- 
tuted another  action,  the  first  having 


been  disposed  of  by  a  judgment  on 
tihe  merits  for  the  defendant  on  a  de- 
murrer to  .the  complaint,  where  he 
sov^ht  to  recover  a  part  of  other  fees 
received  by  the  defendant  on  the  same 
contract  involved  in  the  prior  action. 
It  was  held  in  the  later  action  that 
while  under  the  decision  of  the  Irwin 
case  the  contract  was  illegal,  still  the 
decision  as  to  its  character  in  the 
earlier  case  was  res  judicata  and  the 
later  action  could  not  be  maintained. 
Hirshboch  v.  Ketchum,  (Sup.  1903) 
84  App.  Div.  268,  82  N.  Y.  S.  739, 
motion  to  dismiss  appeal  denied  177 
N.  Y.  682.  69  N.  E.  1124. 

15.  Irwin    v.    Curie,     (1902)     171 
N.  Y.  409,  412,  64  N  E.  161. 

16.  Bristol  V.  Dann,  (Sup.  1834)  12 
Wend.  142. 

17.  Irwin  v.   Curie,      (1902)      171 
N.  Y.  409,  414,  64  N.  E.  161. 
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retainer  does  not  in  any  way  affect  the  right  of  the  client  to 
prosecute  his  cause  of  action." 

§  490.  Agreement  by  Attorney  to  Pay  or  Advance  Expenses 
of  litigation;  Oeneral  Rule. —  The  authorities  are  not  clear  as  to 
whether  an  agreement  by  the  attorney  to  advance  or  bear  the 
expenses  of  the  litigation  will  render  his  retainer  within  the  pro- 
vision of  the  statute  set  out  in  the  preceding  section,  which  pro- 
hibits an  attorney  from  agreeing  to  advance  any  moneys,  etc.,  to 
induce  the  placing  in  his  hands  of  claims  for  litigation.  In  a 
number  of  cases  where  it  may  be  inferred  or  it  directly  appeared 
that  the  retainer  was  at  the  solicitation  of  the  attorney,  directly 
or  indirectly,  the  broad  view  is  taken  that  such  an  agreement 
on  the  part  of  the  attorney  brings  the  transaction  within  the 
prohibition  and  consequently  renders  his  retainer  champertons, 
and  the  contract  unenforceable  by  him."  "An  attorney  may  stip- 
ulate," says  Earl,  J.,  "  with  his  client  for  any  compensation  they 
may  agree  upon,  and  such  compensation  may  be  absolute  or  con- 
tingent ;  but  he  may  not  purchase  a  claim  for  prosecution,  and  he 
may  not  advance,  or  agree  to  advance,  any  money  for  the  purpose 
of  inducing  a  party  to  place  a  claim  in  his  hands  for  collection. 
Now  what  was  done  here?  One  of  the  attorneys  wrait  to  the 
plaintiff,  and,  for  the  purpose  of  inducing  him  to  place  the  claim 
in  his  hands  for  prosecution,  agreed  not  only  to  render  the  services, 
but  also  to  advance  all  the  money  needed  to  carry  on  his  suit 
This,  within  the  meaning  of  the  statute,  was  an  agreement  to 
advance  money  to  the  plaintiff.  The  agreement  was  a  plain  viola- 
tion of  the  statute,  and  if  such  agreements  are  allowed,  the  purpose 

18.  Story  v.  Satterlee,  (Omu.  PI.  .  86  App.  Biv.  628,  83  N.  Y.  8.  806, 
1885)  13  Daly  169.  See  also  Hall  v.  affirmed  179  N.  Y.  642  mem..  71  N.  E. 
Gird,  (Ct.  Err.  1844)  7  Hill  686.  1128;  Soiolaro  v.  Asoh,   (Sup.  1910) 

19.  Coughlin  v.  New  York,  etc.,  R.  137  App.  Div.  667,  668,  122  N.  Y.  8. 
Co.,  (1877)  71  N.  Y.  443;  In  re  518;  In  re  Newell,  (Sup.  1916)  174 
Speranza,  (1906)  186  N.  Y.  280,  281,  App.  Biv.  94,  160  N.  Y.  S.  275  (dis- 
78  N.  E.  1070,  reversing  114  App.  Biv.  barment  proceedings)  ;  Taylor  v.  Eb- 
913  mem.,  100  N.  Y.  S.  1144;  Sted-  thoven,  (Sup.  App.  T.  1904)  88  N.  Y, 

well  V.  Hartman,  (Sup.  1902)  74  App.      S.  138.    See  also  lifotter  of , 

Biv.  126,  77  N.  Y.  S.  498,  11  N.  Y.  (Sup.  1915)   170  App.  Biv.  922,  154 

Annot.  Cas.  283,  affirmed  on  opinion  N.  Y.   S.   703;   Oishei  v.  Lazzarone, 

below  173  N.  Y.  624,  66  N.  E.  1117;  (Sup.  G.  T.  1891)  40  State  Rep.  660, 

In    re    Fitzsimons,    (Sup.    1902)    77  15  N.  Y.  S.  933;  Brotherson  v.  Oon- 

App.  Biv.  345,  347,  79  N.  Y.  S.  194,  sains,    (Sup.  Sp.  T.   1863)    26  How. 

reversed  on  other  grounds  174  App.  Pr.  213,  216.    But  see  Fogerty  v.  Jor- 

Div.  15,  33  Civ.  Pro.  336,  66  N.  E.  dan,  (Super.  Ct.  1864)  26  Sap».  Ct 

654;  Begly  v.  Weddigen,  (Sup.  1903)  319. 
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of  the  statute  vill  be  in  great  degree  defeated." ^  And  where  an 
attorney  retained  on  a  contingent  fee  to  represent  a  claimant  in 
proceedings  to  procure  an  assessment  of  damages  caused  by  the 
change  of  a  street  grade,  and  to  enforce  the  award  by  an  action 
against  the  municipality  if  necessary,  agreed  to  pay  "  all  expenses 
of  whatsoever  kind,"  it  was  held  that  this  was  a  pr(»nise  of  a 
valuable  consideration  as  an  inducement  for  placing  the  claim  in 
his  hands,  and  rendered  his  contract  of  retainer  illegal.*^  And 
a  fortiori  a  promise  by  the  attorney,  as  an  inducement  for  his 
retainer,  to  advance  moneys  to  the  client  for  his  personal  use,' 
would  bring  the  transaction  within  the  prohibition  of  the  statute.** 
Though  the  contract  of  retainer  was  illegal  on  account  of  the  agree- 
ment of  the  attorney  to  pay  the  expenses  of  the  action,  and  hence 
unenforceable,  he  has  been  held  entitled  to  a  reasonable  compensa- 
tion for  the  services  rendered.**  And  where  the  contract  was  car- 
ried out  by  the  attorney,  and  the  moneys  collected,  he  has  been 
held  entitled  to  retain,  in  accounting  with  his  client,  the  agreed 
compensation.** 

§  491. Qoalification  of  Ckmeral  Bide.— The  agreement  of 

the  attorney  to  advance  the  expenses  of  the  litigation  does  not, 


80.  Ooughliii'  T.  New  York,  etc.,  B. 
Co.,  (1877)  71  N.  Y.  443.  463. 

SI.  McCoy  y.  Oas  Engine,  etc.,  Co., 
(Sup.  1912)  152  App.  DiT.  642,  137 
N.  Y.  S.  6»1,  affirmed  208  N.  Y.  631 
mem.,  102  N.  E.  1106,  and  affirming 
as  modified  71  Misc.  537,  12»  N. 
y.  S.  261.  It  does  not  appear  from 
tho  report  of  the  case  whether 
the  retainer  tros  solicited  by  the  at- 
torney. Also  at  the  time  of  the  re- 
tainer the  provision  had  not  Iieen 
«unended  by  the  addition  of  the  clause 
"or  of  representing  the  claimant  in 
the  pursuit  5i  any  civil  remedy  for 
the  recovery  thereof  "  after  the  clause 
"  for  the  purpose  of  bringing  any  ac- 
tion thereon,"  and  the  view  was  ^- 
pressed  that  if  the  retainer  had  only 
been  for  representing  the  claimant  in 
procuring  the  award,  it  would  not 
hftve  been  within  the  prohibition,  as 
such  proceedings  were  not  to  be 
deemed  an  "action." 

M.  (yNiellv.  C!ampbell,  (1908)  193 
N.  Y.  634  mem.,  86  N.  E.  1128,  re- 


versing on  dissenting  opinion  bekyw 
of  Ingraham,  J.,  118  App.  Div.  64, 
103  N.  Y.  8.  160,  39  Civ.  Pro.  121. 

53.  McCoy  V.  Gas  Engine,  etc.,  Co., 
(Sup.  1912)  152  App.  Div.  642,  137 
N.  Y.  8.  591,  affirmed  208  N.  Y.  631 
mem.,  102  N.  E.  1106,  and  affirming 
as  modified  71  Misc.  637,  129  K.  Y.  S. 
251. 

54.  Beese  v.  Itiesburgh,  (Sup.  1900) 
54  App.  Div.  378,  66  N.  Y.  S.  633. 
In  this  case  it  is  held  that  though  * 
contract  by  an  attorney  on  a  per- 
centage fee  to  prosecute  a  claim 
against  the  federal  collector  of  the 
port  of  New  York  to  recover  excessive 
duties  exacted  is  illegal  by  reason  of 
an  agreement  on  the  attorney's  part 
to  pay  all  the  expenses  of  the  litiga- 
tion, y«i  where  the  contract  has  been 
carried  out  and  the  moneys  collected 
by  the  attorney,  he  is  entitled,  in  an 
action  by  hia  client  to  compel  him  to 
account  therefor,  to  retain  th«  agreed 
eompensation. 
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under  all  circumstances,  constitute  a  violation  of  the  statute.  And 
according  to  the  better  view  it  seems  that  if  the  attorney  does  not 
seek  the  retainer  but  acts  in  good  faith  at  the  request  of  the 
elicit,  the  fact  that  he  agrees  to  advance  the  necessary  costs  of 
the  litigation  does  not  render  his  retainer  illegal  and  preclude  the 
enforcement  of  the  agreement  between  himself  and  his  client  for 
a  share  of  the  amount  or  property  recovered.*  The  purpose  of 
the  prohibition,  says  Bartlett,  J.,  in  a  case  where  a  contract  of 
this  character  was  sustained,  "  is  to  prevent  an  attorney  from 
encouraging,  instigating,  or  promoting  ill-feeling  and  strife,  and 
thereby  securing  the  ownership  or  control  of  a  demand  of  any 
kind  for  the  purpose  of  bringing  an  action  thereon.""  Thus, 
where  the  title  of  a  devisee  was  threatened  by  an  attack  on  the 
will,  a  transaction  between  himself  and  an  attorney,  whose  serv- 
ices were  sought  by  the  devisee,  under  which  the  attorney,  in  con- 
sideration of  a  conveyance  of  an  interest  in  the  property  devised, 
agreed  to  defend  the  attack  on  the  will  and  bear  the  expenses  of 
the  necessary  legal  proceedings,  was  held  valid.*'  And  where  a 
disinherited  son,  voluntarily  and  at  his  own  instance,  entered  into 
a  written  agreement  retaining  attorneys  to  oppose  the  probate  of 
his  father's  will  or  to  effect  a  settlement,  agreeing  to  pay  them 
specified  percentages  in  either  case,  it  was  held  that  the  mere  fact 
that  the  agreement  provided  that  the  attorneys  should  not  call 
on  him  "  for  any  sum  or  sums  of  money  to  pay  the  necessary  dis- 
bursements required  in  the  said  proceedings  "  did  not  render  it 
champertous.**  It  is  also  held  that  an  agreement  under  which  an 
attorney  is  to  continue  the  prosecution  of  pending  proceedings  for 

25.  Fowler  T.  Callan,    (1886)    102  Weeks  y.   Qattell,    (Sup.   1908)    126 

N.  Y.  395,  1  State  Rep.  1,  7  N.  E.  169,  App.   Div.   402,    109   N.   Y.  S.   977; 

9  Civ.  Pro.  384,  reversing  12  Daly  Ogden  v.  Bes  Arts,  (Super.  Ct.  1866) 

263,  4  Civ.  Pro.  413;  Ransom  v.  Cut-  11  Super.  Ct.  275. 

ting,  (1907)    188  N.  Y.  47,  81  N.  E.  26.  Ranson  v.  Cutting,  (1907)   188 

324,  20  N.   Y.  Annot.   Cta.   177,   38  N.  Y.  447,  452,  81  N.  E.  324,  20  N.  Y. 

Civ.  Pro.  396;  CJiesterv.  Jumel,  (Sup.  Annot.  Cas.  177,  38  Civ.  Pro.  396. 

G.  T.  1889)  2  Silv.  Sup.  159,  24  Stetc  87.  Fowler  v.  Callam,   (1886)    102 

Eep.  214,  5  N.  Y.  S.  809,  affirmed  as  N.  Y.    395,  1  State  top.  1,  7  N.  E. 

to  this  125  N.  Y.  237,  35  State  Rep.  4,  169,   9   Civ.   Pro.   384,   reversing   12 

26    N.    E.   297 ;    Dennin    v.    Powers,  Daly  263,  4  Civ.  Pro.  413. 

(Sup.  Sp.  T.  1916)  96  Mrec.  252,  160  28.  Ransom  y.  Cutting,  (1907)  188 

N.  Y.  8.  636.     See  also  In  re  Fitz  N.  Y.  447,  81  N.  E.  324,  20  N.  Y. 

Simons,  (1903)   174  N.  Y.  15,  33  Civ.  Annot.  Cas.    177,   38   Civ.   Pro.    396, 

Pro.   336,  66  N.   E.  554;   Browne  v.  affirming  112  App.  Div.  160,  98  N".  Y. 

West,   (Sup.  1896)   9  App.  Div.  135,  S.  282,  18  N.  Y.  Annot.  Cas.  238. 
75  State  Rep.  604,  41  K.  Y.  S.  146; 


Digitized  by  VjOOQIC 


{{  492,  493]  ILLEGALITY  7«8 

a  share  of  the  amount  of  the  recovery,  and  to  pay  oat  of  sneh 
share  the  claim  of  another  attorney  for  services  rendered  and 
to  be  rendered  by  him,  is  not  within  the  prohibition,  as  by  such  an 
agreement  the  attorney  does  not  assume  any  personal  obligation 
to  the  other  attorney  for  any  claim  the  latter  may  have  against 
his  client  and  cannot  be  said  to  promise  an  inducement  or  con- 
sideration for  his  retainer.**  A  provision  in  the  contract  of 
retainer  merely  authorizing  the  attorney  to  retain  from  the  amount 
recovered  any  expenses  he  may  have  incurred,  but  without  any 
promise  on  his  part  to  advance  such  expenses,  does  not  render  the 
retainer  champertous." 

§  492.  Division  of  Fees  between  Attorneys. — The  statute 
expressly  recognizes  the  right  of  attorneys  to  agree  to  divide 
between  themselves  the  compensation  to  be  recovered,  and  the 
fact  that  their  agreement  provides  that  one  of  them  shall  advance 
the  necessary  expenses  of  the  suit,  reimbursement  to  be  made  from 
the  contingent  fee  to  be  paid  by  the  client,  does  not  rraider  their 
agreement  illegal.*^  And  there  is  dictum  to  the  effect  that  one 
attorney  may  employ  another  to  solicit  third  persons  to  retain 
the  former  and  in  consideration  for  such  services  divide  the  com- 
pensation to  be  received."  If  the  plaintiff  in  an  action  on  an 
agreement  with  an  attorney  for  the  division  of  fees  received  by  the 
latter  desires  to  avail  himself  of  the  exception  he  must  show  that 
he  is  an  attorney." 

Contracts  Contemplating  Frauds  Generally 

§  493.  In  General. — ^A  contract  which  has  for  its  object  the 
perpetration  of  a  fraud  on  a  third  person  has  frequently  been  held 
iUegal   and  unenforceable,"  and  this  includes  a  contract  con- 

88.  In  re  Fitzsimons,   (1003)    174  bach   t.    Eetdnim,    (Sup.    1903)    84 

N.  Y  IS,  33  Civ.  l>ro.  336,  66  N.  K.  App.  Div.  258,  261,  82  N.  Y.  S.  739, 

554,  reveraing  77  App.  Div.  346,  79  referring  to  disposition  in  trial  court 

N.  Y.  S.  194.  of  a  prior  action  between  the  parties. 

SO.  Weeks  ▼.  Oattell,  (Sup.  1908)  33.  Hinihbach  v.  Eetchum,    (Sup. 

126  App.  Div.  402,  109  N.  Y.  S.  977,  1896)  5  App.  Div.  324, 39  N.  Y.  8. 291. 

affirmed  193  N.  Y.  681  mem.,  87  N.  E.  34.  Morgan  v.  Chamberlain,   (Sup. 

1129.  a.  T.  1857)  26  Barb.  163;  Southard 

SL  Sciolaro  v.  Aaoh,    (Sup.  1910)  v.  George  W.  Jump  Co.,  (Sup.  Sp.  T. 

137  App.  Div.  667,  122  N.  Y.  S.  618.  1904)  43  Misc.  164,  88  N.  Y.  S.  317; 

St.  In   re   Shay,    (Sup.   1909)    133  Bolt  v.  Sogers,    (C%an.  Ct.  1832)    3 

App.  Div.  647,  654,  118  N.  Y.  S.  146,  Paige  154.     But  see  Nova!  v.  Haug, 

•fBrmed  in  opinion  below  196  N.  Y.  (Sup.  Sp.  T.  1905)  48  Misc.  198,  96 

630,  89  N.  E.  1112.    But  see  Hirsh-  N.  Y.  S.  708. 


Digitized  by  VjOOQIC 


784 


>rEW  YORK  LAW  OF  CONTRACTS 


[|  4»3 


templating  the  perpetration  of  a  fraud  on  a  sister  state.*  So  if 
persons  enter  into  an  agreement  under  which  they  are,  by  fraud, 
to  induce  a  third  person  to  sell  property  to  one  of  them,  and  the 
one  to  whom  the  property  is  sold  is  to  resell  a  part  thereof  to  the 
other,  the  entire  transaction  will  be  illegal  and  the  provision  for 
resale  unenforceable.**  "  Wherever,"  says  Chancellor  Walworth, 
in  an  early  case,  "  two  or  more  persons  are  engaged  in  a  fraudu- 
lent transaction  to  injure  another,  neither  law  nor  equity  will 
interfere  to  relieve  either  of  those  persons,  as  against  the  other, 
from  the  consequences  of  their  own  misconduct."*'  It  has  also 
been  held  that  an  indemnity  bond  given  to  induce  a  party  to  break 
his  contract  with  a  third  person  is  illegal,  as  it  contemplates  and 
has  for  its  object  the  perpetration  of  a  civil  wrong  against  such 
third  i)erson.'*  It  would  seem  that  a  contract  having  for  its  direct 
object  the  continuance  of  business  by  an  insolvent  bank,  insurance 
company  or  the  like,  must  necessarily  operate  as  a  fraud  on  the 
public  and  is  consequently  illegal.  The  fact,  however,  that  a  bank 
is  insolvent  does  not  require  it  to  discontinue  business,  so  long 
as  there  is  a  fair  expectation  that  its  losses  may  be  retrieved  under 
a  better  management  and  under  more  hopeful  and  prosperous 
conditions,  and  therefore  a  contract  by  those  interested  in  the 


3S.  McCalliun  T.  Corn  Products 
Co.,  (Sup.  1»0»)  131  App.  Div.  617. 
116  N.  Y.  8.  118  (contract  for  the 
procurement  of  reduction  of  tax  as- 
gesBment  by  fraud). 

86.  Southard  v.  George  W.  Jump 
Co.,  (Sup.  Sp.  T.  1904)  43  Misc.  164, 
88  N.  Y.  e.  317. 

In  Noval  v.  Haug,  (Sup.  Sp.  T. 
1905)  48  Misc.  198,  96  N.  Y.  S.  708, 
however,  where  the  plaintiff  sued  to 
enforce  a  contract  by  the  defendant 
to  transfer  to  him  one-third  of  cer- 
tain ertocic  which  the  defendant  had 
purchased  from  a  third  person,  the 
price  of  which  was  fixed  as  a  third 
of  the  price  paid  by  the  defendant 
for  the  etoclc,  and  the  defendant  set 
up  as  a  defense  that  after  his  pur- 
chase the  person  from  whom  he 
bought  the  property  sued  and  re- 
covered large  damages  against  him 
for  the  alleged  fraud  of  himself  and 
the  plaintiff,  whereby  such  person 
was  induced  to  make  the  sale,  the 


court  held  that  this  defense  should 
be  stricken  out  ae  irrelevant,  as  to 
give  any  benefit  to  the  defendant 
therefrom  would  be  in  effect  to  ^• 
force  contribution  between  joint  tort- 
feasors. The  court  overlooks,  how- 
ever, the  fact  that  to  enforce  the  de- 
fendant's contract  will,  in  fact,  if 
the  parties  had  been  guilty  of  per- 
petrating a  fraud  on  the  third  per- 
son, enforce  a  contract  which  had 
for  its  object  the  perpetration  of  the 
fraud  on  sudi  third  person.  And 
if  no  fraud  was  in  fact  perpetrated 
on  euch  third  person,  though  a  re- 
oovery  was  had  against  the  defend- 
ant, it  is  difficult  to  see  how  it 
would  be  enforcing  contribution  be- 
tween wrongdoers. 

87.  Bolt  V.  Rogers,  (Oiaa.  Ct 
1832)   3  Paige  154,  157. 

88.  Hocking  Valley  R.  Oo.  v.  Bar- 
bour, (Sup.  1920)  190  App.  Div.  341. 
179  N.  Y.  8.  810. 
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bank  to  contribute  new  assets  in  consideration  of  and  to  enable 
the  continuance  of  its  business  is  not  against  public  policy  and 
for  this  reason  unenforceable,  especially  where  its  enforcement  is 
sought  for  the  benefit  of  the  creditors  of  the  bank*  Giving  a 
false  appearance  of  the  assets  of  a  banking  or  insurance  company 
for  the  purpose  of  deceiving  the  state  examiner  as  to  the  true 
condition  of  its  assets,  necessarily  operates  as  a  fraud,  and  a  con- 
tract between  an  ofScer  of  the  company  having  this  purpose  in 
view  is  contrary  to  public  policy  and  unenforceable.*"  The  failure 
of  a  person  to  make  public  facts  he  may  know  reflecting  discredit- 
ably on  the  character  or  standing  of  another  person  does  not 
necessarily  operate  as  a  fraud  on  the  public  and  render  illegal 
a  contract  the  consideration  of  which  is  in  part  a  promise  not  to 
disclose  such  information.^ 

§  494.  Contract  for  Secret  Use  of  Influence. —  Contracts 
between  a  principal  and  his  agent  for  the  services  of  the  latter 
in  the  negotiation  of  transactions  with  third  persons  are  often 
necessary  to  the  doing  of  business  and  are  valid,**  and  open  agree- 
ments to  pay  a  commission  on  all  future  business  which  may  be 
done  for  or  with  the  customers  procured  are  upheld."  It  is,  how- 
ever, considered  against  public  policy  that  a  person  should  receive 
a  compensation  for  the  secret  use  of  his  influence  with  another 
to  induce  the  latter  to  enter  into  a  transaction  with  a  third  per- 
son, and  secret  agreements  by  such  third  person  to  pay  for  the 
use  of  such  influence  have  been  held  illegal.**  Thus  where  the 
defendant,  being  desirous  of  obtaining  a  contract  for  the  con- 
struction of  a  railroad,  agreed  to  pay  the  plaintiff  a  certain  sum, 
contingent  on  the  contract's  being  obtained,  if  the  plaintiff  would 
recommend  him  as  a  suitable  person  to  do  the  work  and  would 

89.  Hurd  V.  Kelly,  (1879)  78  N.  Y.  G.  T.  1896)    16  Misc.  103,  71  State 

688,  affirming  17  Hun  327,  note.    See  Rep.  430,  36  N.  Y.  S.  478,  affirming 

also  Hnrd  ▼.  Green,  (Sup.  G.  T.  1879)  12  Misc.  549,  67  State  Ecp.  874,  34 

17  Hun  327.  N.  Y.  8.  19.    See  also  Everitt  v.  New 

40.  Logan  v.  Fidelity-Phenix  P.  York  Engraving,  etc.,  Co.,  (0>m.  PI. 
Ins.  Co.,  (Sup.  1914)  161  App.  Div.  G.  T.  1895)  14  Misc.  680,  70 
404,  146  N.  Y.  S.  678,  affirmed  220  State  Rep.  694,  35  N.  Y.  S. 
N.  Y.  688  mem.,  116  N.  E.  1068.  1097;     Everett    v.    New    York    En- 

41.  McCammon  v.  Shantz,  (Sup.  graving,  etc.,  Co.,  (Sup.  App.  T. 
ep.  T.  1899)  26  Misc.  476,  67  N.  Y.  S.  1897)  20  Misc.  648,  46  N.  Y.  S.  434, 
616.  affirming  19  Misc.  360,  43  N.  Y.  S. 

4a.  Richard  v.  Quintard,  (1872)  61      502. 
N.   Y.  636  mem.  44.  Davison  v.  Seymour,  (Super.  Ot. 

43.  Boyden  v.  Baldwin,   (Com.  Fl.      1857)  14  Super.  Ct.  88. 
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seek  to  influence  the  ofQeers  of  the  railroad  company  to  obtain  the 
contract  for  him,  the  parties  contemplating  at  the  time  that  the 
agreement  for  compensation  should  be  kept  secret  from  the  rail- 
road company,  it  was  hdd  that  the  agreement  was  illegal  and 
could  not  be  enforced,  though  the  contract  was,  through  the  exer- 
tions of  the  plaintiff,  given  to  the  defendant  and  from  it  he  derived 
large  profits.*  So  a  contract  whereby  a  person  engaged  in  issuing 
to  his  clients  letters  understood  to  contain  unprejudiced  or 
unbiased  advice  as  to  the  soundness  of  securities  on  the  stock 
market  agrees  for  a  promised  consideraticHi  to  influence  them  to 
purchase  a  certain  stock  has  been  held  illegal  and  unenforceable, 
and  it  has  been  so  held  even  though  he  may  have  himself  believed 
that  his  clients  would  profit  by  such  purchases.^'  In  the  editorials 
of  a  newspaper,  ethics  certainly,  and  public  policy  it  may  be, 
require  that  the  publisher  should  give  his  unbiased  judgment, 
in  so  far  as  possible,  on  the  matters  discussed,  and  very  probably 
an  agreement  to  pay  the  publisher  a  compensation  to  boost  a 
matter  in  the  editorials  and  thereby  impose  on  the  readers  adver- 
tising  iinder  the  guise  of  unprejudiced  editorial  comment  is 
illegal.  This,  however,  will  not  render  illegal  a  contract  to  pub- 
lish an  advertisement,  and  also,  in  the  editorial  department,  to 
call  such  advertisement  to  the  attention  of  the  reader."  An  agree- 
ment by  a  storekeeper  to  pay  a  commission  on  sales  made  to  friends 
of  the  promisee  introduced  to  and  induced  to  deal  with  the  shop- 
keeper, such  introduction  being*  given  the  outward  appearance  of 
a  disinterested  and  friendly  act,  is  held,  it  seems,  to  operate  as  a 
fraud  on  the  friends  so  introduced,  and  hence  is  illegal  and  unen- 
forceable.*' In  a  sale  by  a  physician  of  a  drug  store  carried  oa 
by  him,  his  agreement  with  the  purchaser  to  use  his  influence  to 

4S.  Davison'  v.  Seymour,  (Super,  the  fact  that  a  party  to  a  con  tract 
Ct.  1867)  14  Super.  Ct.  88.  In  carry-  ig  guilty  of  ypTongful  acts  in  it*  per- 
ing  out  the'  arraiig«nent  with  the  de-  formance,  not  in  the  oontcmplatioD 
foidant  the  plaintiff  made  an  im-  of  the  parties  at  the  time  the  con- 
proper  uee  of  the  influence  of  cm  tract  w«»  entered  into,  does  not  nn- 
employee  of  the  railroad-  company,  der  the  contract  illegaL  See  supra, 
to  whom  he  promised  a  compensation  section  389. 

without  the  knowledge  of  the  com-  46.  Ridgely  v.  Eeene,  {Sup.  1909) 

pany.     This,    however,   was   not,    it  134  App.  Div.  647,  119  N.  Y.  S.  461. 

seems,   within  the   contemplation  of  47.  Gade  v.  Robinson  Oonsol.  Min. 

the  parties  at  the  time  of  their  agree-  Co.,  N.  Y.  Daily  Reg.  Nov.  16,  1888. 

ment,  and  therefore  could  not  prop-  4A.  See      Ridiard      v.      Quintard, 

erly  be  considered   as    affecting  the  (1872)   61  N.  Y.  68i 
legality  of  the  original  agreement,  as 
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induce  his  patients  to  have  his  prescriptions  filled  at  the  store  has 
been  held  valid.  "A  physician,"  says  Daly,  J.,  "  may  with  pro- 
priety advise  or  direct  his  patients  to  have  his  prescriptions  made 
up  at  a  particular  druggist's,  and  may  with  equal  propriety  agree 
with  a  druggist  who,  on  the  faith  of  that  promise,  buys  out  his 
shop,  as  in  this  case,  to  give  such  advice  and  direction  to  hia 
patients."^*  Also  in  case  of  a  sale  by  a  corporation  of  a  com* 
pany  store,  a  provision  for  the  use  of  the  influence  of  the  corporate 
officers  to  induce  the  employees  of  the  company  to  continue  to 
trade  with  the  buyer,  and  for  a  refund  of  a  part  of  the  purchase 
price  in  case  their  trade  is  diverted  through  the  influence  of  the 
successors  of  such  officers,  does  not  render  the  contract  ill^al.** 
§  495.  Contract  Tending  to  Breach  of  Trust  Generally. —  Con- 
tracts by  fiduciaries  or  i>ersons  occupying  quasi-fiducial  relations 
which  are  in  contravention  of  their  duties  are  held  contrary  to 
public  policy."  "  It  has  been,"  says  Chancellor  Walworth,  in  an 
early  case,  "  a  very  common  practice  for  executors,  administrators, 
guardians  and  other  trustees,  to  make  an  imderhand  bargain  with 
a  purchaser  for  their  own  benefit,  and  then  to  impose  upon  the 
surrogate,  or  upon  this  court,  by  obtaining  a  confirmation  of  their 
illegal  proceedings  as  upon  a  fair  sale  of  the  property.  It  is 
therefore  important  to  the  community  that  it  should  be  well  under- 
stood that  those  who  lend  themselves  to  such  fraudulent  practices 
are  not  only  exposed  to  have  the  conveyances  to  themselves  set 
aside,  but  that  they  will  have  no  remedy  over  against  those  whose 
willing  instruments  they  have  been  in  perpetrating  the  fraud."** 
Thus  an  agreement  between  a  guardian  or  executor  and  his 
sureties  that  the  latter  shall  hold  the  property  of  the  ward  or 
estate  of  which  the  fiduciary  is  made  the  legal  custodian,  for  their 
own  indemnity,  is  held  contrary  to  public  policy  as  a  fraud  on  the 
statute  requiring  a  bond  for  the  faithful  performance  of  the  duties 
of  such  fiduciaries,  and  in  contravention  of  their  duty  to  keep  the 
assets  under  their  control."     Public  i)oliey  also  requires  that 

48.  Ward  v.  Hogan,  (Cam.  PL  Sp.  Herrick   v.    Grow,    (Sop.    1830)    6 

T.    1882)    H   Daly  227,   11   Abb.  N.  Wend.  679j   Bolt  v.  Rogore,    (Oiaii. 

Oa«.  478.  Ct.  1832)   3  Paig«  164;  Poultney  v. 

50.  De  Groff    v.    American    Linen  Randall,  (Super.  Ct.  1862)  22  Super. 

Thread   Co.,    (Sup.  G.   T.    1854)    24  Ct.  232;  Wilder  v.  Butterfleld,  (Sup. 

Barb.  376,  on  later  appeal  21  N.  Y.  Sp.  T.  1876)  50  How.  Pr.  385. 

124.  6a.  Bolt    V.    RogerB,     (Chan.    Ct. 

61.  Deobold  v.  Oppermann,   (1888)  1832)   3  Paige  164,  168. 

Ill  N.  Y.  631,  20  SUt«  Rep.  81,  19  63.  Deobold  v.  Oppermann,   (1888) 

K.  E.  94,  affirming  4  State  Rep.  614;  111  K.  Y.  631,  20  State  Rep.  81,  19 


Digitized  by  VjOOQIC 


7168  NEW  YORK  LAW  OF  CONTRACTS  [J  496 

fiduciaries  or  persons  acting  in  quasi-fiduciary  positions  should 
not  be  brought  under  secret  influences  which  will  tempt  them 
to  be  unfaithful  to  their  trust,  and  contracts  having  this  tendency 
have  frequently  been  held  illegal.**  As  said  by  Haughton,  J.: 
"An  agreement  which  is  designed,  or  which  in  its  nature  and  effect 
tends,  to  lead  persons  who  are  charged  with  the  performance  of 
trusts  or  duties  for  the  benefit  of  others  to  violate  or  betray  them, 
is  contrary  to  public  policy  and  void  and  cannot  be  enforced."" 
It  is  immaterial  that  no  injury  is  in  fact  done  the  beneficiary,  and 
the  contract  is  not  made  valid  by  the  fact  that  the  transaction 
results  in  a  benefit  to  the  latter.**  It  is  also  held  that  where  a 
person  is  engaged  in  issuing  to  his  clients  letters,  understood  by 
them  to  contain  unbiased  advice  as  to  the  soundness  and  value  of 
stocks  dealt  in  on  the  general  market,  his  agreement  for  a  con- 
sideration to  boost  or  advise  his  clients  to  purchase  a  certain  stock 
is  illegal  as  tending  to  a  breach  of  duty  on  his  part  to  give  to  his 
client  proper  and  unbiased  advice."^  An  executor  is  not  permitted 
to  make  a  profit  through  the  resignation  of  his  office,  and  an 
agreement  to  pay  him  a  consideration  for  doing  so  is  contrary  to 
public  policy; **  and  it  is  held  that  an  assignment  by  an  executor 
or  administrator  of  his  commissions  before  they  have  been  actually 
ascertained  and  fixed  by  the  surrogate  is  against  public  policy,  as 
it  diminishes  the  incentive  to  diligence  and  zeal  in  the  administra- 
tion of  the  trust."  The  mere  fact  that  an  investment  of  the  funds 
of  an  estate  in  a  certain  manner  is  unauthorized,  and  in  that  sense 
constitutes  a  misappropriation,  does  not  render  the  transaction 
illegal  so  as  to  preclude  a  recovery  for  the  benefit  of  the  estate  and 
the  indirect  exoneration  of  the  fiduciary."    And  where  executors 

N.  E.  04,  •ffirming  4  State  Hep.  514;  1906)    104  App.  Div.  384,  16  N.  ¥. 

Poultney    v.    Randall,     (Super,     a.  Annot.   Gas.   371,   93   N.  Y.    S.    669, 

1862)  22  Super,  a.  232.  affirmed  185  N.  Y.  683  mem.,  78  N.  K 

54.  Landes  v.   Hart,    (Sup.    1909)  1108;  ■  Staunton    v.    Parker,     (Sap. 

131  App.  Div.  6,  116  N.  Y.  S.  337;  G.  T.  1879)   19  Hun  66. 

Ridgely  v.  Eeene,    (Sup.   1909)    134  69.  In  re  Worthington,  (1894)   141 

App.   Div.    647,    119  N.   Y.   S.  461;  N.  Y.  9,  66  State  Rep.  661,  36  N.  B. 

Davison    v.     SeynMnir,     (Super.    Ct.  929.     See  supra,   seotimi  431,  ae  to 

1867)   14  Super.  Gt.  88.  the  validity  of  assignments  by  pabUc 

66.  Landes  v.  Hart,    (Sup.    1909)  officers  of  their  salary  or  fees. 

131  App.  Div.  6,  7,  116  N.  Y.  S.  337.  90.  Wetmore  v.  Porter,   (1883)  92 

66.  Landes   v.   Hart,    (Sup.    1909)  N.  Y.  76;  Lee  v.  Horton,  (1887)   104 
131  App.  Div.  6,  115  N.  Y.  S.  337.  N.  Y.  638,  5  State  Rep.  W4,  11  N.  E. 

67.  Ridgely  v.  Keene,   (Sup.  1909)  61;    Zimmerman    v.    Einkle,    (1888) 
134  App.  Div.  647,  119  N.  Y.  S.  461.  108  N.  Y.  282,  13  State  Rep.  634,  16 

88.  (hikeshott     v.     SmitJi,      (^p.      N.  E.  407;    Deobold  v.  Oppermaim, 
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in  good  f aitli  paid  oat  funds  of  the  estate  in  a  manner  not  author- 
ized by  the  will,  receiving  a  bond  to  indemnify  them  against  the 
repayment  of  the  money  to  any  other  persons  who  might  be 
entitled  thereto,  it  was  held  that  the  bond  was  not  unenforceable 
on  the  ground  that  it  was  given  to  induce  the  executors  to  com- 
mit a  devastavit."  Though  a  referee  in  Imnkruptcy  is  prohibited 
by  the  bankruptcy  act  from  purchasing  directly  or  indirectly  any 
property  of  the  estate,  he  is  not,  on  the  grounds  of  public  poliqr, 
precluded  from  acting  as  the  agent  of  a  third  person  in  the  pur- 
chase of  such  property,  and  his  doing  so  does  not  prevent  the 
enforcement  of  the  contract  against  the  purchaser.** 

§  496. Person  Acting  in  Matter  of  Common  Interest.^ 

Persons  acting  together  in  a  matter  of  common  interest  owe  to 
each  other  good  faith ;  and  public  policy  disables  one  of  such  per* 
sons  from  securing  to  himself  a  profit  or  advantage  over  his 
associates  by  any  secret  or  undisclosed  agreement  or  understand- 
ing, and  such  an  agreement  is  unenforceable  for  illegality."  Thus 
a  promise  made  by  one  to  another  of  several  next  of  kin  to  pay 
money  to  induce  such  other  to  acquiesce  in  the  administrator's 
account  of  the  estate  as  presented,  and  to  receive  the  distributive 
share  appearing  in  that  account  and  refrain  from  taking  proceed- 
ings to  compel  the  promisor  to  account  for  other  personal  property 
of  the  estate,  alleged  to  have  been  misappropriated  by  him,  if  made 
without  the  knowledge  of  the  other  distributees,  is  illegal  as  tend- 
ing to  the  perpetration  of  a  fraud  on  them,"  and  in  such  a  case  it 
is  immaterial  that  as  a  matter  of  fact  there  was  no  valid  objection 
to  the  account  as  presented.*'  Such  a  promise,  it  is  said,  is  within 
the  same,  principle  that  denounces  an  agreement  by  which  one 
creditor,  uniting  in  a  composition  deed,  seeks  to  secure  a  secret 
advantage  over  the  other  creditors.'*  Likewise,  when  a  proposi- 
tion is  made  to  the  bondholders  of  an  embarrassed  or  insolvent 

(1888)   111  N.  Y.  631,  20  State  Bep.  N.  Y.  22;  Adams  v.  Outhouse,  (1871) 

81,    19    N.    E.   94;    Mtosa   v.   Cohen,  45  N.  Y.  318;  Koster  v.  Pain,   (Sup. 

(1899)    158  N.  Y.  240,  53  N.  E.  8.  1899)   41  App.  Div.  443,  58  N.  Y.  S. 

ei.  Moss    T.    Cohen,     (1899)     158  866,  29  Civ.  Pro.  361. 

N.  Y.  240,  53  N.  E.  8,  reversing  16  64.  Adams  v.  Outhouse,   (1871)   45 

Misc.  108,  71  State  Bep.  6,  36  N.  Y.  8.  N.  Y.  318. 

265,  which  affirmed  II  Misc.  184,  66  66.  Adams  v.  Outhouse,   (1871)  45 

8Ute  Eep.  332,  32  N.  Y.  S.  1078.  N.  Y.  318. 

6S.  Wilkinson  v.  Chamber  of  Com-  66.  Adams  v.  Outhouse,   (1871)   45 

meroe,    (Sup.  Tr.  T.   1911)    73  Misc.  N.  Y.  318.    See  infra,  section  509,  as 

141,  130  N.  Y.  8.  676.  to   secret   agreements   for    compensa- 

63.  Bliss   T.   Matteson,    (1871)    46  tion  for  joining  in  composition  deed. 

49 
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corporation  for  the  funding  of  its  indebtedness,  an  agreement, 
not  disclosed  to  the  other  bondholders,  under  which  one  bond- 
holder is  to  secure  a  compensation  for  inducing  the  others  to  con- 
sent to  the  proposition,  has  been  held  illegal." 

§  497. 1  AttomeyB. — As  a  general  rule,  any  contract  which 

has  for  its  object  the  breach  of  the  duty  owing  by  an  attorney  to 
his  client  is  illegal  and  unenforceable.**  Thus  where  one  litigant 
approaches  the  attorney  of  another,  and  for  a  money  considera- 
tion hires  him  to  be  unfaithful  to  his  client,  and  the  attorney 
receives  the  mon^,  agreeing  to  return  it  in  a  certain  event,  the 
transaction  is  illegal,  and  the  court  will  not  enforce  the  repay- 
ment of  the  money  though  the  event  does  occur.*  Public  policy 
does  not  forbid  an  attorney,  instructed  by  his  client  to  dismiss  an 
action,  to  demand  from  the  def aidant  as  a  condition  to  such  dis- 
missal an  agreement  to  pay  him  a  certain  amount  towards  the  costs 
which  he  has  incurred  in  the  action.™ 

§  498.  Agents. — ^Where  a  principal  intrusts  the  purchase 

or  sale  of  property,  the  letting  of  contracts,  or  the  like,  to  an 
agent,  a  secret  agreement  by  a  third  person  to  pay  the  agent  a 
compensation  if  the  property  is  sold  to  him  or  purchase  made  from 
him  or  contract  let  to  him,  has  a  most  potent  influence  to  make 
the  agent  unfaithful  to  his  principal  and  is  held  illegal  and  unen- 
forceable." "It  is  a  well  settled  and  salutary  rule,"  says 
Bapallo,  J.,  "  that '  a  person  who  undertakes  to  act  for  another  in 
any  matter  shall  not,  in  the  same  matter,  act  for  himsdf.'  It  is 
only  by  a  rigid  adherence  to  this  simple  rule  that  all  temptation 
can  be  removed  from  one  acting  in  a  fiduciary  capacity  to  abuse 
his  trust,  or  seek  his  own  advantage  in  the  position  which  it 
affords  him.  .  .  .  The  rule  which  places  it  beyond  the  power  of 
the  agent  to  profit  by  such  transactions  is  founded  upon  considera- 
tions of  policy,  end  is  intended  not  merely  to  afford  a  remedy  for 

67.  BU»  y.   Miatteson,    (1871)    45  175,  104  K.  Y.  S.  233;  Becket  ▼.  S.  & 

N.  Y.  22.  HepwoTth  Co.,  (Sup.  1908)   129  App. 

«8.  Dake  v.  Pattereon,  (Sup.  G.  T.  Div.  914,  113  N.  Y.  S.  1126;  E^an  v. 

1875)  5  Hun  558.  De  Jorge,   (Sup.  App.  T.  1908)    113 

69.  Dake  v.  Patterson,  (Sup.  G.  T.  N.  Y.  S.  737  See  also  Hollo  way  v. 
187S)  6  Hun  668.  Stephens,    (Sup.  G.  T.  1874)    1  Hun 

70.  Morgan  t.  Woodruff,  (Com.  PI.  308,  reargument  denied  2  Hun  384, 
1883)  12  Daly  207,  18  WUy.  Dig.  69.  4  Thomp.  &  C.  674,  48  How.  Pr.  129, 

71.  Goodell  V.  Huribut,  (Sup.  appeal  dismisaed  68  N.  Y.  670.  But 
1896)  6  App.  Div.  77,  74  State  Rep.  see  Bloomingdale  v.  Hodges,  (Sup. 
«4,  86,  38  N.  Y.  S.  749;  Auerbach  v.  App.  T.  1897)  21  Miae.  6,  46  N.  Y.  S. 
Curie,    (Sup.    1907)    119   App.   Div.  869. 
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discovered  frauds,  but  to  reach  those  which  may  be  concealed; 
and  also  to  prevent  them,  by  removing  from  agents  and  trustees 
all  inducement  to  attempt  dealing  for  their  own  benefit  in  matters 
which  they  have  undertaken  for  others,  or  to  which  thdr  agency 
or  trust  relates.""  So  where  a  confidence  is  reposed  in  an  ag^t 
any  secret  agreement  by  him  with  a  third  person  for  c(nnpensa- 
tion  for  the  use  of  his  influence  for  the  benefit  of  the  latter  is 
ill^al."  Public  policy  forbids,  therefore,  a  custom  house  br<^er, 
whose  duty  it  is  to  protect  his  principal  from  excessive  and  illegal 
import  duties,  to  contract,  without  the  knowledge  of  his  principal, 
with  a  lawyer,  whom  he  induces  his  principal  to  employ  to  recover 
duties  paid  to  the  government,  to  divide  the  compensation  to  be 
received  by  the  lawyer.  "  It  was  his  [the  agent's]  duty,"  says 
Haughton,  J.,  "to  obtain  the  services  of  such  attorney  at  as 
reasonable  a  price  'as  he  might  be  able  without  any  profit  to  him- 
self. Any  secret  agreement  which  he  might  make  for  the  sharing 
of  the  attorney's  fee  was  not  only  a  breach  of  trust  against  his 
principals,  but  against  good  morals  and  public  i>olicy  and  a  con- 
tract which  the  law  will  not  enforce."'*  And  where  the  plaintiff 
was  employed  by  a  person  contemplating  the  purchase  of  a  vessel, 
to  examine  it  for  the  purpose  of  ascertaining  its  condition  and  to 
see  if  it  was  fit  for  the  latter 's  purpose,  it  was  held  that  a  secret 
agreement  by  the  defendant,  the  owner  of  the  vessel,  to  pay  the 
plaintiff  a  certain  amount  if  the  vessel  was  sold  was  illegal  and 
unenforceable.''*  If  an  agreement  by  the  other  party  to  the  trans- 
action {or  the  personal  benefit  of  the  agent  is  known  and  assented 
to  by  his  principal,  it  is  valid,'*  Thus  if  a  real  estate  broker  is 
employed  by  both  parties  to  negotiate  an  exchange  of  real  estate, 
and  each  has  notice  of  his  employment  by  the  other,  the  agreement 
of  both  of  such  parties  to  pay  him  a  compensation  for  his  serv- 
ices is  not  illegal  as  tending  to  a  breach  of  his  duty  to  them.'' 
An  agent  employed  to  sell  land  on  a  commission  in  case  he  pro- 

Tt.  Dutton  V.  Winner,    (1873)    62  N.  Y.  621 ;  Ooodman  v.  Cohen,  (1892) 

N.  Y.  312,  318.  132  N.  Y.  205,  43  State  Rep.  680,  30 

75.  Place  v.  Oreeman,  (Sup.  G.  T.  K.  E.  390,  affirming  16  Daly  47,  29 
1876)  4  Hun  660,  6  Thomp.  &.  C.  681 ;  State  Rep.  716,  8  N.  Y.  S.  859 ;  Auer- 
Daviaon  v.  Seymour,  (Super.  Ct.  tech  v.  Curie,  (Sup.  1007)  119  App. 
1867)   14  Super,  a.  88.  Div.  175,  178,  104  N.  Y.  S.  233;  Oen- 

74.  Auerbftch  y.  Curie,  (Sup.  1907)  eral  Automobile  Supply  (To.  v.  Rock- 
119  App.  Div.  175,  104  N.  Y.  S.  233.      well,     (City    a.    Tr.   T.    1916)     162 

76.  Place  v.  Greeman,  (Sup.  G.  T.      N.  Y.  S.  210. 

1875)  4  Hun  660,  6  Thomp.  &  C.  681.         77.  Rowe   v.    Stevens,    (1873)    63 
7«.  Rowe    V.   Sterens,    (1873)     63      N.  Y.  621. 
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cures  a  purchaser  is  at  liberty  to  withdraw  from  his  agency  at  any 
time  even  after  he  has  found  a  probable  or  intending  purchaser, 
and  a  contract  between  the  latter  and  the  agent  under  which  the 
agent  agrees,  for  a  promised  consideration  contingent  on  a  pur- 
chase being  made,  to  withdraw  from  the  agency  and  permit  such 
person  to  deal  directly  with  the  principal,  in  no  way  tends  to  a 
breach  of  any  duty  owing  by  the  agent  to  his  principal,  and  may 
be  enforced  by  the  agent.™  At  common  law  the  fraud  of  one 
party  to  a  contract,  entered  into  on  behalf  of  the  other  party 
through  an  agent,  in  bribing  the  agent,  does  not  render  the  con- 
tract void  or  illegal,  but  voidable  merely  at  the  instance  of  the 
principal,  or  furnishes  ground  for  an  action  for  damages  for  the 
fraud.^  Thus  the  giving  of  gratuities  by  a  tradesman  or  artisan 
to  the  servant  of  his  customers  through  whose  agency  their  orders 
are  received  does  not,  at  common  law,  constitute  a  defense  to  an 
action  by  the  tradesman  against  the  employer  for  the  services 
rendered  or  goods  sold,  but  merely  constitutes  ground  for  rescis- 
sion in  a  proper  case,  or  for  damages  from  any  injury  the 
employer  might  suffer  by  reason  of  the  fraud.'*  And  for  the  pur- 
pose of  recovering  damages  no  inference,  it  has  been  held,  can  be 
inferred  from  the  mere  fact  that  such  presents  were  made  to  and 
accepted  by  the  servant.*^  While  it  may  be  said  to  be  a  dis- 
creditable act,  from  a  moral  point  of  view,  for  an  agent  having 
in  his  possession  property  belonging  to  his  principal  to  bring  it 
into  the  state  so  as  to  subject  it  to  attachment  at  the  suit  of  a 
creditor  of  the  principal,  it  is  said  that  it  is  not  such  a  fraud  on 
his  principal  as  to  render  illegal  the  contract  of  the  creditor  to 
reimburse  the  agent  for  the  expenses  of  doing  so;  and  this  is 
especially  true  where  the  principal  is  a  partnership  and  the  agent 
acts  with  the  consent  of  a  member  of  the  firm  at  whose  suit  the 
property  was  attached,  as  this  relieves  his  act  of  the  charge  of 
having  been  done  without  any  authority.** 

78.  Siegel  v.  Rosenzweig,  (Sup.  80.  Brewster  v.  Hatch,  (Com.  PI. 
1908)  129  App.  Div.  547,  114  N.  Y.  6.  G.  T.  1885)  13  Daly  6d,  18  Abb.  N. 
179.  Gas.  205,  reversing  1   City  Ct.  376. 

79.  Bastable     v.      Carroll,      (Sup.  81.  Brewster  t.   Butch,    (Com.  PI. 
1906)  116  App.  IKv.  206,  101  N.  Y.  6.  G.  T.  1885)    13  Daly  65,  18  Abb.  N. 
637.     A«  to  the  effect  of  the  recent  Ca«.  206,   -eversing  i  City  Ct.  376. 
statute  making  the  bribery  of  agents         89.  Moore    v.     Remington,      (Sup. 
a   misdemeanor,    see    supra,    section  G.  T.  1861)  34  Barb.  427. 

413  et  seq. 
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§  499.  Wrongful  Disclosnre  of  Information.— •Disclosure  of 
information  may  in  a  proper  case  eonstitnte  a  sufficient  considera- 
tion for  a  promise  to  pay  therefor,**  but  if  the  information  is  con- 
fidential, and  its  disclosure  a  breach  of  a  duty  owing  to  a  third 
person,  this  wiU  render  the  contract  illegal.**  Thus  the  disclosure 
by  an  employee  of  business  secrets  or  information  acquired  in  the 
course  of  his  employment  is  a  breach  of  his  duty  to  his  employer, 
and  a  promise  by  a  third  person  to  compensate  him  for  the  act  is 
illegal  and  unenforceable."  And  where  a  confidential  agent,  who 
had  been  discharged-,  had  in  his  possession  correspondence  of  his 
employer  tending  to  show  an  illegal  attempt  by  the  latter  to  influ- 
ence legislation,  a  contract  by  him  to  divide  the  profits  of  a  sale 
of  such  correspondence  to  the  newspapers  has  been  held  illegal." 
Also  where  a  corporation  was  the  employer,  the  rule  has  been 
extended  to  an  agreement  by  one  of  the  stockholders  to  pay  an 
employee  for  the  disclosure  of  infonnation  as  to  the  affairs  of  the 
corporation,  acquired  in  the  course  of  his  emplojnnent,  and  tend- 
ing to  show  an  improper  management  of  such  affairs  by  the  officers 
of  the  corporation."  The*  rule  has  also  been  applied  to  a  contract 
by  an  employee  of  a  municipal  corporation  to  disclose  information 


8S.  See  supra,  section  273. 

84.  Coflfey  v.  Burke,  (Sup.  1909) 
132  App.  DiT.  128,  116  N.  Y.  S.  514, 
motion  to  dismiss  appeal  dismissed 
196  N.  Y.  563,  90  N.  K.  1157;  Barry 
V.  Mulhall,  (Sup.  1914)  162  App. 
Div.  749,  147  N.  Y.  S.  996;  D«ven- 
port  V.  Hulme,  (Super.  CJt.  G.  T. 
1895)  11  Misc.  521,  66  State  Kep. 
185,  32  N.  Y.  S.  803.  See  also  Gar- 
field V.  Blair,  (Sup.  G.  T.  1890)  56 
Hun  645  mem.,  32  State  Rep.  460, 
10  N.  Y.  S.  340. 

85.  Davenport  v.  Hulme,  (Super. 
Ct.  G.  T.  1895)  11  Misc.  521,  66  State 
Rep.  185,  32  N.  Y.  S.  803. 

86.  Barry  v.  Mulhall,  (Sup.  1914) 
162  App.  Div.  749,  147  N.  Y.  8.  996. 
"  Wl>ether  the  industry,"  says  Hotch- 
kiss,  J.,  "  in  which  the  defendant's 
employer  was  engaged  was  or  was 
not  a  proper  one,  does  not  ent«r  into 
the  question.  The  quality  of  its  acts 
is  not  at  issue.  If  its  business  or 
methods  were  reprehensible  or  con- 
trary to  law,  what  circumstances, 
short   of  informaition  to  the   public 


prosecutor,  would  have  justified  de- 
fendant in  disclosing  the  knowledge 
he  had  of  them,  need  not  be  discussed. 
It  is  sufficient  to  say  that  no  such 
disclosure  by  an  employee  will  escape 
the  ban  of  the  law  where  its  sole 
motive  is  pecuniary  gain  and  its  sole 
purpose  a  '  journalistic  sensation.' " 
87.  Davenport  v.  Hulme,  (Super, 
a.  G.  T.  1895)  11  Misc.  521,  66  State 
Rep.  186,  32  N.  Y.  S.  803,  wherein 
Beeknian,  J.,  said;  "The  contention 
that  the  agreement  was  relieved  of 
the  taint  of  illegality  because  Hulme, 
as  a  stockholder,  was  entitled  to  the 
information  which  was  the  subject 
of  barter,  is  without  legal  support. 
Assuming  the  existence  of  the  right, 
it  by  no  means  follows  that  Daven- 
port was  entitled  to  give  it.  He  was 
the  servant  of  the  company,  not  of 
the  stockholders.  He  was  neither 
employed  nor  oould  he  be  discharged 
by  them.  His  whole  duty  was  to 
the  corporation  represented  by  the 
directors,  who  managed  and  con- 
trolled the  business,  who  alone  were 
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acquired  by  him  during  the  course  of  his  raiployinent,  in  aid  of 
litigation  against  the  municipality.'* 

§  500.  Fraud  on  Public  Getnerally. — ^To  render  the  contract 
illegal  it  is  not  necessary  that  a  fraud  on  any  particular  pers<m 
be  intended;  it  is  sufGcient  if  its  object  is  the  perpetration  of  a 
fraud  on  the  public  generally.  For  example,  a  contract  for  the 
sale  of  misbranded  goods  or  merchandise  to  be  resold  to  the  pub- 
lic is  held  illegal  as  contemplating  a  fraud  on  the  public.**  This 
has  also  been  held  true  as  regards  a  sale  of  empty  bags  or  the 
like  having  thereon  the  seller's  trademark,  etc.,  to  be  filled  by  the 
buyer  and  sold  to  the  public,  and  the  right  of  the  seller  to  main- 
tain an  action  for  its  breach  has  been  denied.***  The  same  view  has 
been  taken  as  regards  an  agreement  entered  into  for  the  purpose 


entitled  to  exercise  the  corporate 
powers,  and  to  wliom  be  was  solely 
responsible  for  the  proper  discharge 
of  his  functions.  Such  an  agreement 
as  itbe  one  in  suit,  though  made  with 
a  stockholder,  is  as  much  within  the 
rule  of  prohibition  as  if  entered  into 
with  a  stranger.  Stockholders  must 
seek  the  information  they  are  entitled 
to  through  the  proper  channels  and 
not  by  corrupting  the  employees  of 
the  company." 

88.  CoflTey  v.  Burke,  (Sup.  1809) 
132  App.  Div.  128,  116  N.  Y.  S..614, 
motion  to  dismiss  appeal  dismissed 
196  N.  Y.  563,  90  N.  E.  1157. 

89.  See  the  following  section. 

90.  Bloss  V.  Bloomer,  (Sup.  G.  T. 
1857 )  23  Barb.  604,  In  .this  case  it 
appeared  that  a  dealer  in  seeds  sold 
empty  bags  having  his  name  thereon, 
which  the  buyer  agreed  to  fill  with 
seeds  of  good  quality.  Instead  of  do- 
ing so  the  buyer  filled  the  ba^  with 
seeds  of  a  poor  quality  and  sold  them 
aa  seeds  put  up  by  the  seller,  causing 
an  injury  to  the  latter's  business  for 
which  the  action  was  brought.  It 
was  held  that  the  contract  for  the 
sale  of  the  hags  was  illegal  and  no 
recovery  could  be  had  for  its  breach. 
Smith,  J.,  in  the  course  of  his  opinion 
said:  "If  the  legislature  and  the 
courts  are  thus  sedulous  to  protect 
the  rights  of  individuals   in  respect 


to  their  own  inventions,  labels  and 
devices,  it  would  seem  to  bo  Implied 
that  such  individuals  should  not 
themselves  attempt  or  allow  any 
imposition  upon  the  public  by  the 
false  and  fraudulent  use  of  sudi 
labels,  devices  and  names  or  inven- 
tions, for  the  sale  of  spurious  or 
simulated  articles.  The  fact  that  the 
defendant  contracted  to  purchase,  and 
the  plaintiffs  to  sell,  a  large  number 
of  empty  papers  or  bags  for  seeds, 
with  the  plaintiff's  labels  thereon,  im- 
plies, as  was  doubtless  the  fact,  that 
the  plaintiffs  had  acquired  a  high 
credit  with  the  public  for  the  good 
qualities  of  their  seeds,  and  that 
their  labels  upon-  bags  or  papers  of 
seeds  would  secure  for  them  a  ready 
sale  and  at  appreciating  prices.  .  .  . 
If  it  be  a  crime  to  counterfeit  labels, 
words  or  devices  previously  appro- 
priated to  distinguish  property,  or  to 
vend  goods  thus  stamped,  without  dis- 
closing the  fact  to  the  purchaser,  it 
is  equally  an  offense  against  the  spirit 
of  the  law,  equally  injurioiis  to  trade 
and  commerce,  and  equally  an  im- 
position upon  the  public  to  palm  off 
spurious  goods  under  cover  of  genu- 
ine labels  and  devices.  Contracts  to 
do  this  are  clearly  against  public 
policy,  and  should  not  be  upheld  and 
enforced  'by  the  courts." 
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of  advancing  the  selling  price  of  stock  by  means  of  fictitious  deal- 
ings, commonly  called  "  wash  sales,"  designed  to  produce  a  false 
impression  on  the  minds  of  observers  concerning  its  real  value  and 
in  that  way  induce  them  to  invest  their  money  in  such  stock.*^ 
An  agreement  between  joint  adventurers  having  for  its  object  the 
acquisition  for  their  i>ersonal  benefit  of  the  stock  of  a  corpora- 
tion through  the  misuse  of  the  assets  of  the  company  derived  from 
the  sale  of  its  bonds  is  held  illegal,  as  contemplating  a  fraud  on 
the  purchasers  of  the  bonds  and  other  creditors  of  the  corpora- 
tion.** Also  where  a  widow,  preliminary  to  her  application  for  a 
widow's  pension  (see  Qea.  Municipal  Law,  §  148  et  seq. ;  23 
McKinney's  Cons.  Laws,  p.  Ill  et  seq.)  and  for  the  purpose  of 
deceiving  the  public  ofScers  as  to  her  financial  condition,  withdrew 
a  deposit  which  she  had  in  bank  and  delivered  it  to  a  friend  to 
keep  for  her,  and  in  her  application  stated  that  she  was  without 
resources,  it  was  held  that  as  the  agreement  between  the  applicant 
and  her  friend  as  to  the  deposit  and  return  of  the  m,oney  was 
entered  into  in  order  to  perpetrate  a  fraud  on  the  public,  it  was 
illegal.** 

§  501. Sale  of  Deleterious  or  Misbranded  Merchandiae. — 

An  article  may  be  the  lawful  subject  of  commerce  though  it  is  ca- 
pable of  a  use  injurious  to  the  public,  and  the  mere  fact  than  an 
article  of  manufacture  or  merchandise  resembles  another  of  greater 
value  and  is  intended  to  take  its  place  and  is  capable  of  being 
palmed  off  on  the  public  by  an  unscrupulous  merchant  as  the 
superior  article  does  not  necessarily  render  contracts  for  its  sale 
illei^al.**    Thus  though  oleomargarine  may  be  palmed  off  on  the 

91.  Livennore    t.    Bushnell,    (Sup.  did  not  contemplate  that  tbey  ehould 

O.  T.  1876)  6  Him  285,  holding  that  pay   the  balance   of   the   price,   but 

for  this  reaaon  a  party  to  such  an  that  the  bonds  of  the  company  should 

a^eement  cannot  recover  for  services  be    sold    and   the   proceeds   used    by 

rendered  the  other  in  carrying  it  out.  them  for  this  purpose,  they  to  retain, 

9S.  Sprague  v.  Webb,  (Sup.  1916)  however,  the  ownership  of  the  stock. 
168  App.  Div.  292,  153  N.  Y.  S.  1020.  It  was  held  that  thi«  scheme  con- 
In  this  case  joint  adventurers  entered  templeted  either  a  fraud  on  the  cor- 
into  an  agreement  having  for  its  poration  or  on  the  purchasers  of  the 
object  the  purchase  of  practically  all  bonds,  and  that  no  action  based  on 
<rf  the  stock  of  a  railway  corporation,  the  agreement  could  be  maintained. 
They  were  to  pay  and  did  pay  a  small  93.  Gray  v.  Leggitt,  (City  CJt. 
part  of  the  price  for  the  stock,  which  1918)  169  N.  Y.  S.  311. 
wa«  to  be  forfeited  unless  the  pur-  94.  Waterbury  v.  Egan,  (City  Ct. 
chase  was  completed  within  a  certain  G.  T.  1893 )  3  Misc.  355,  52  State  Eiep. 
time.    The  arrangement  between  them  421,  23  N.  Y.  S.  116. 
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public  as  butter,  this  does  not  necessarily  render  its  sale  illegal 
and  preclude  a  recovery  by  the  seller  for  the  price.**  The  sale 
of  merchandise  misbranded  as  to  the  place  of  manufacture  and 
origin  or  the  like,  the  misbranding  being  for  the  purpose  of  mis- 
leading customers  as  to  its  quality,  etc.,  constitutes  a  fraud,  and 
irrespective  of  the  provision  of  the  statute  (see  Penal  Law,  §  435; 
39  McKinney's  Cons.  Laws,  p.  154)  making  the  sale  of  misbranded 
or  mislabeled  goods  or  merchandise  a  criminal  offense,  it  has  been 
held  that  a  contract  by  a  manufacturer  for  the  sale  of  merchandise 
which  was  to  be  misbranded  so  as  to  enable  a  retailer  in  its  resale 
to  perpetrate  a  fraud  on  his  customers  is  illegal  and  unenforce- 
able.** And  this  is  held  true  though  the  sale  is  by  one  wholesale 
dealer  to  another,  of  by  a  manufacturer  to  a  jobber,  as  it  involves 
an  ultimate  fraud  on  the  public  to  the  same  extent  as  though  the 
sale  was  directly  to  the  retailer.*^  Thus  the  plaintiffs  contracted 
with  the  defendant,  the  former  to  sell  and  the  latter  to  buy  a  large 
number  of  cases  of  domestic  sardines  with  labels  on  the  boxes 
stating  in  substance  that  the  sardines  were  packed  in  France.  It 
appeared  on  the  trial  that  imported  sardines  came  mostly  from 
France  and  were  worth  about  fifty  per  cent  more  than  domestic 
sardines,  which  are  fish  taken  and  packed  in  Maine.  It  was  held 
that  the  contract  contemplated  the  perpetration  of  a  fraud  on 
the  public  and  was  unenforceable.**  The  Agricultural  Law,  sec- 
tion 37  (3  McKinney's  Cons.  Laws,  p.  45),  prohibits  the  manu- 
facture or  sale  of  condensed  or  evaporated  milk  unless  it  is  made 
from  unskimmed  milk  or  milk  coming  up  to  a  certain  standard. 
Though  this  law  is  undoubtedly  intended  for  the  protection  of 
the  public  from  imposition,  the  view  is  expressed  by  McLen- 
nan, P.  J.,  in  the  Fourth  Department,  without  any  express  state- 

96.  Waterbury  v.  Egan,    (City  Ct.  lawful  purpose,  €ind  with  a  view  of 

G.  T.  1893 )  3  Misc.  366,  62  State  Rep.  furnishing  goode  for  the  market  in 

421,  23  N.  Y.  S.  115.  a  condition  calculated  to  deceive  the 

96.  Materne  v.  Horwitz,  (1886)  101  coneumers  who  might  purchase  them. 
N.  Y.  469,  6  N.  E.  331,  affirming  60  It  is,  therefore,  apparent  that  it  was 
Super.  Ct.  41.  part  of  the  contract  that  an  unlaw- 

97.  Materne  v.  Horwitz,  (1886)  ful  object  was  intended,  of  whidi 
101  N.  Y.  469,  5  N.  E.  331.  both  parties  were  cognizant,  and  that 

98.  Materne  v.  Horwitz,  (1886)  it  was  designed  by  them,  under  the 
101  N.  Y.  469,  5  N.  E.  331,  affirming  contract,  to  commit  a  fraud  and  thus 
60  Super.  Ct.  41.  Miller,  J.,  in  this  promote  «n  illegal  purpose  by  de- 
case  said :  "  The  plaintiffs  procured  ceiving  other  parties.  In  such  a  case 
and  furnished  the  deceptive  labels,  the  courts  will  not  aid  either  party  in 
after  binding  themselves  by  contract  carrying  out  a  fraudulent  purpose." 
to  do  so,  and  this  was  done  for  an  un- 
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ment  that  the  contract  was  not  illegal  as  held  by  the  lower,  court, 
that  a  retail  dealer  or  jobber  purchasing  condensed  milk  could  not 
defend  an  action  by  the  manufacturer  for  the  price  on  the  ground 
that  the  article  did  not  comply  with  the  requirement  of  the  statute 
where  he  purchased  it  with  full  knowledge  of  its  character. 
"  Regardless,"  says  the  judge,  "of  the  provisions  of  the  Agri- 
cultural Law,  to  which  attention  has  been  called,  we  think  it  is 
not  competent  for  a  vendee  to  receive  from  his  vendor  certain 
property  and  thereafter  sell  such  property  at  the  market  price, 
and  then  in  an  action  brought  to  recover  the  contract  price  say, 
'  I  will  not  pay  the  vendor,'  especially  when  no  damage  has 
resulted  to  the  vendee  from  such  sale."  •» 

§  502. "Bohemian   Oats  Contracts"  or  the  Like. —  A 

scheme  for  defrauding  farmers  was  concocted  about  thirty-five  or 
forty  years  ago,  known  as  the  "  Bohemian  oats  contracts."  Under 
this  scheme  a  corporation  sold  oats  to  farmers  on  credit  at  a 
fictitious  value,  about  fifty  times  their  market  value,  giving,  as  an 
inducement  and  additional  consideration  for  the  purchase,  its 
bond  to  sell  a  much  larger  amount  of  the  oats  grown  from  the  seed 
for  the  same  price,  less  a  commission.  In  most  jurisdictions  the 
contract  of  sale  has  been  held  illegal,  as  in  order  to  carry  out 
the  agreement  the  seller  must  necessarily  perpetrate  a  fraud  on 
other  persons  whom  it  should  induce  to  purchase  the  oats  offered 
by  the  buyer  through  it  for  sale,  and  a  recovery  for  the  price  which 
the  buyer  agreed  to  pay  denied.  In  oiur  state,  however,  it  has 
been  held  that  the  contract  is  not  illegal.^    In  this  connection 

99.  Genesee  Valley  Milk  Products  ibey  expressly  state  in  their  con- 
Co.  T.  J.  H.  Jones  Corp.,  (Sup.  1911)  earring  opinion  that  if  the  sale  had 
143  App.  Div.  624,  128  N.  Y.  S.  191,  been  within  the  prohibiticm,  it  would 
reversing  69  Misc.  236  124  K.  Y.  S.  have  been  illegal  and  no  recovery  for 
1009.  'In  this  case  Kruse  and  Bob-  the  price  could  be  had.  This  is  cer- 
son,  JJ.,  concurred  in-  a  reversal  on  tainly  the  better  view. 
the  ground  that  the  sale  did  not  1.  Matson  v.  Blosstnn,  (Sup.  O.  T. 
come  within  the  prohibition  of  the  1888)  50  Hun  600  mem.,  18  State 
eUtute.  Spring  and  Williams,  JJ.,  Rep.  726,  2  N".  Y.  S.  551,  4  N.  Y.  S. 
dissented  on  the  ground  that  the  sale  489,  on  subsequent  appeal  56  Hun 
was  within  the  prohibition  of  the  642  mem.,  31  State  Rep.  228,  9 
statute,  which  was  enacted  for  the  N.  Y.  S.  225,  affirmed  132  N.  Y.  544 
protectiOTi  of  the  public,  and  that  mem.,  30  N.  E.  865.  See  also  Kurz 
the  contract  was  illegal  and  therefore  v.  Fish,  (Sup.  G.  T.  1890)  33  State 
an  action  for  the  price  could  not  be  Rep.  674,  11  N.  Y.  S.  209;  Smith  v. 
maintained.  If  Kruse  and  Robson,  Mott,  (Sup.  G.  T.  1892)  48  State 
JJ.,  had  considered  the  sale  within  Hep.  300,  20  K.  Y.  S.  682,  53  State 
the  prohibition  of  the  statute,  the  Rep.  346,  23  N.  Y.  8.  940,  70  Hun 
result  would  have  been  difTerent,  as  697. 
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Bradley,  J.,  said:  "  It  is  contended  that  the  agrieement  in  ques- 
tion was  against  public  policy.  This  proposition  involves  the 
inquiry  whether  it  was  repugnant  to  good  morals,  prejudicial  to 
the  public  welfare,  or  in  violation  of  some  principle  of  law.  We 
are  now  dealing  with  the  legal  import  of  the  terms  of  this  con- 
tract, and  in  that  view  it  is  difficult  to  see  that  it  is  obnoxious  to 
any  rule  of  law,  or  void  as  against  public  policy.  It  is  true  that 
the  stipulated  value  of  the  oats,  and  the  price  for  which  the  com- 
pany undertook  to  sell  them  for  the  defendant,  was  fictitious, 
and  purposely  made  so  '  for  speculative  purposes.'  This  was 
dfclared  in  the  bond,  and  so  iinderstood  by  the  parties  to  it.  The 
consummation  of  the  expressed  purpose  might  be  produced  by 
unfair  means,  it  might  require  deception,  and  its  use  result  in 
prejudice  to  the  innocent  and  unwary,  but  not  nec^sarily  so. 
This  is  the  consequence  of  requiring  exorbitant  prices  for  prop- 
erty of  any  kind.  The  offer  of  the  oats  in  the  market  for  the  price 
the  company  undertook  to  sell  might  not  find  the  response  of  a 
purchaser.  It  very  likely  would  not, —  a  wise  one;  but  that  does 
not  necessarily  bring  the  undertaking  within  legal  inhibition.  As 
a  rule,  men  of  full  age  and  understanding  have  the  liberty  of 
contracting,  and  their  contracts,  when  entered  into  voluntarily, 
are  ordinarily  held  binding,  unless  they  are  contrary  to  public 
policy  or  in  violation  of  some  rule  of  law."*  And  a  note  given 
for  the  price  would  be  ^iforceable  in  the  hands  of  a  bona  fide 
holder.'  The  perpetration  of  frtCuds  in  this  class  of  transactions 
gave  rise,  most  probably,  to  the  enactment  of  the  provision  in  the 
Negotiable  Instruments  Law,  section  331  (37  McKinney's  Cons. 
Laws,  p.  189),  requiring  thW  notes,  the  consideration  of  which 
consists  in  whole  or  in  part  of  the  purchase  price  of  any  farm 
product,  at  a  price  greater  than  four  times  its  fair  market  value, 
etc.,  contain  the  words  "  given  for  a  speculative  consideration  " 
or  other  words  showing  the  nature  of  the  consideration,  and  making 
pucK  notes  subject  to  all  defenses  in  the  hands  of  any  purchaser; 
and  that  of  the  Penal  Law,  section  1521  (39  McKinney's  Cons. 
Laws,  p.  545),  making  it  a  misdemeanor  for  any  one  to  take  or 

9.  Mateon  v.  Blossom,  (Sup.  O.  T.  mem.;    Eurz   v.    Fish,    (Sup.    G.   T. 

1888)   18  State  Rep.  726,  2  N.  Y.  8.  1890)  33  State  Rep.  674,  11  N.  Y.  & 

651,  563,  4  N.  Y.  S.  489,  50  Hun  600  209;    Smith   v.    Mott.    (Sup.    a   T. 

mem.  1892)  48  State  Rep.  300,  20  N.  Y.  S. 

3.  Mateon  v.  Blossom,  (Sup.  O.  T.  582,  53  State  Rep.  346,  23  N.  Y.  S. 

1888)   18  State  Rep.  726,  2  N.  Y.  S.  940,  70  Hun  697. 
661,   4   K   Y.    S.    489,   60   Hun    600 
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transfer  a  note  given  for  such  a  consideration  and  not  containing 
the  required  statemesnt. 

§  503.  AgreemmtB  in  Frand  of  laaolTeney  Laws. —  In  our  state 
it  is  well  settled,  as  a  general  rule,  that  a  secret  agreement  to  pay 
a  consideration  to  a  hostile  creditor  of  an  insolvent  debtor  to 
obtain  his  consent  or  withdrawal  of  opposition  to  the  discharge  of 
the  debtor  under  the  state  insolvency  laws  (see  Debtor  and 
Creditor  Law,  §  50  et  seq. ;  12  McKinney's  Cons.  Laws,  p.  86  et 
seq.),  which  provide  for  such  discharge  on  the  consent  of  a  certain 
portion  of  the  creditors,  is  contrary  to  public  policy  as  involving 
the  perpetration  of  a  fraud  on  other  creditors,  as  in  such  cases 
the  signature  of  each  creditor  by  turn  has  its  influence  on  others 
to  whom  the  instrument  is  presented  and  may  induce  some  to  con- 
cur by  its  example  of  generosity,  and  may  dull  the  vigilance  of 
others  by  its  apparent  assent  to  the  justice  of  a  discharge.*  This 
is  true  though  there  are  sufficient  consents  without  counting  that 
of  the  promisee,^  and  even  though  the  promise  is  made  by  a  friend 
of  the  debtor  and  the  payment  will  therefore  in  no  way  reduce  the 
present  funds  of  the  debtor  or  his  ability,  in  case  he  so  elects,  to 
pay  his  creditors  from  funds  or  property  which  he  roay  thereafter 
earn  or  acquire.* 

§  504.  Agreements  in  Fraud  of  Federal  Bankruptcy  Laws. — 
Similar  to  the  view  taken  in  regard  to  the  state  insolvency  laws  the 
purchase  of  a  creditor's  assent  or  nonopposition  to  the  discharge 
of  a  bankrupt  under  the  federal  bankruptcy  laws  is  held  illegal.'' 
As  said  by  Jewett,  J.,  in  a  well  considered  case  decided  under 
an  early  federal  bankruptcy  act:  "  The  policy  of  the  English 
bankrupt  act,  as  well  as  our  insolvent  laws  and  our  late  bankrupt 
act,  is  that  a  full  and  fair  disclosure  and  surrender  of  the  property 
of  the  debtor  should  be  obtained;  and  that,  on  such  disclosure 
and  surrender,  he  should  be  discharged  from  his  debts,  and  his 
creditors  be  placed  upon  an  equal  footing,  without  preference, 

4.  Walte  V.  Harper,  (Sap.  1807)  «.  BeU  ▼.  Leggett,  (18S2)  7  N.  Y. 
2  JtiinB.  386;  Bruce  v.  Lee,  (Sap.  176,  affirming  as  to  this  but  revere- 
1809)  4  Johns.  410 ;  Yeomans  V.  Chat-  ing  on  other  grounds  4  Super.  <7t. 
terton,  (Sup.  1812)  0  Johns.  295;  450.  See  also  Bruce  v.  Lee,  (Sup. 
Wiggins  V.  Bush,  (Sup.  1816)  12  1809)  4  Johns.  410;  Yeomans  v. 
Johns.  306;  Tuxbury  v.  Miller,  (Sup.  Chatterton,  (Sup.  1812)  9  Johns.  295. 
1822)  19  Johns.  311;  Payne  v.  Eden,  7.  Bell  v.  Leggett,  (1852)  7  N.  Y. 
(Sup.   1806)    3  Caines  213.  176,  reversing  4  Super.  Ct.  460. 

5.  Payne  v.   Eden,    (Sup.   1806)    3 
Ckines  213. 
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except  where  liens  existed,  in  respect  to  his  property  thus  sub- 
jected to  the  control  and  disposition  of  the  law.  Any  transaction  or 
arrangement  which  tends  to  defeat  either  of  these  objects  is  incon- 
sistent with  the  policy  of  the  law,  illegal  and  void.  The  giving  of 
the  note,  as  was  offered  to  be  proved  in  this  case,  and  the  agree- 
ment made,  was  inconsistent  with  the  policy  of  the  late  bankrupt 
act.  In  the  first  place,  it  might,  and  probably  did,  place  these 
creditors  on  more  favorable  grounds  than  the  rest,  in  regard  to 
the  amount  which  they  would  obtain  of  their  demands.  In  the 
second  place,  which  is  of  greater  importance,  it  was  well  calcu- 
lated to  suppress  inquiry  and  to  protect  fraud  and  concealment 
from  successful  disclosure  and  development.  The  just  presump- 
tion is,  that  the  giving  of  the  notes  and  making  the  arrangement 
were  induced  from  apprehension  that  the  investigation  which 
these  creditors  were  prepared  and  intended  to  make  of  the  bank- 
rupt's affairs,  would  result  in  defeating  his  discharge;  if  so,  the 
transaction  was  fraudulent  and  deserves  to  be  condemned."*  It 
is  immaterial  that  the  bankrupt  law  in  question  did  not  contain, 
as  in  the  case  of  our  state  insolvency  laws  and  the  English  Bank- 
ruptcy Act,  any  provision  for  action  by  the  courts  in  case  a  cer- 
tain proportion  of  the  creditors  consented,  but  contemplated  that 
each  creditor  should  act  for  himself  in  opposing  the  bankrupt's 
discharge  and  could  withdraw  his  opposition  at  will.  "  It  affects 
the  policy  of  the  bankrupt  law  as  vitally,"  says  Jewett,  J.,  "  when 
there  is  but  one  creditor  opposing  the  discharge  of  a  debtor,  and 
that  one  is  procured  to  withdraw  his  opposition,  as  though  there 
were  many,  and  one  only  is  induced  to  stop  his  opposition.  It  is 
the  policy  of  the  law  to  obtain  a  full  and  fair  disclosure  and  sur- 
render of  the  property  of  the  debtor,  which  the  withdrawal  of  the 
opposition  of  one  creditor,  if  there  be  no  other,  tends  to  defeat.'" 
This  rule  is  extended  to  the  case  where  the  promise  of  compensa- 
tion is  made  by  a  friend  of  the  bankrupt  without  the  latter 's 
knowledge  or  connivance.**  It  has  also  been  held,  where  the 
validity  of  a  mortgage  given  by  a  bankrupt  was  attacked  by  the 
assignee,  that  an  agreement  between  the  mortgagee  and  another 
creditor  under  which  the  latter  agreed,  for  a  consideration  to  be 
paid  to  him,  not  to  oppose  the  enforcement  of  the  mortgage,  was 

8.  Bell  V.  Leggett,  (1852)   7  N.  Y.  10.  BeU  v.  Leggett,  (1852)  7  N.  Y. 

176,  180,  reversing  4  Super.  Ct.  450.       176,  reversing  4  Super.  Ct.  450. 

».  Bell  V.  Leggett,   (1852)   7  N.  Y. 
176,  reverging  4  Super.  Ct.  450. 
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illegal  as  in  fraud  of  the  bankruptcy  act."  The  parties  by  whom 
a  bankruptcy  proceeding  is  instituted  may  join  in  asking  for  its 
discontinuance,  and  their  agreement  to  discontinue  may  constitute 
a  valid  consideration,'^  but  such  an  agreement  must  be  open  and 
free  from  any  taint  of  a  secret  agreement  for  their  benefit  to  the 
exclusion  of  other  creditors  before  it  will  receive  the  sanction  of 
a  court  of  equity."  Public  policy,  it  has  been  held,  does  not  pre- 
clude a  creditor  of  a  bankrupt  from  contracting  with  a  third  per- 
son, as  a  consideration  for  his  joining  in  a  petition  to  have  the 
debtor  declared  a  bankrupt,  for  the  payment  of  his  claim  against 
the  bankrupt." 


Conveyances  and  Transfers  in  Fraud  of  Creditors  or  the  Like 

§  505.  Qeneral  Sule. —  Where  property  is  transferred  or  con- 
veyed for  the  purpose  of  hindering,  delaying  or  defrauding  the 
creditors  of  the  grantor  or  transferor  under  a  secret  agreement 
to  hold  the  legal  title  for  the  benefit  of  the  grantor,  the  whole 
transaction  is  illegal,  and  as  a  general  rule  the  courts  will,  accord- 
ing to  the  view  taken  in  our  state,  leave  the  parties  in  the  position 


11.  Story  V.  Cuba  State  Bank, 
(Sup.  G.  T.  1883)   18  Wkly.  Dig.  269. 

IS.  Fried  y.  Danziger,  (Sup.  1907) 
120  App.  Div.  604,  105  N.  Y.  S.  44; 
Repplier  y.  Bloodgood,  (Super.  (7t. 
1869)  31  Super.  Ct.  34. 

18.  Fried  v.  Danziger,  (Sup.  1907) 
120  App.  Div.  604,  106  N.  Y.  S.  44. 

14.  Bernard  y.  Fromme,  (Sup. 
1909)  132  App.  Div.  922,  116  N.  Y.  S. 
807.  In  this  case  Scott,  J.,  said: 
"Reduced  in  the  plainest  terms, 
that  agreement  'was  one  by  an  at- 
torney, who,  in  the  interest  of  cer- 
tain citente,  and  for  his  own  pecuni- 
ary profit,  desired  that  a  debtor 
should  be  put  into  bankruptcy, 
solicited  plaintiff,  a  creditor,  to  exe- 
cute a  petition  to  that  end,  in  con- 
sideration whereof  he  agreed  to  per- 
sonally pay  the  plaintiff's  claim.  It 
nuiy  be  that  it  was  reprehensible  for 
the  attorney,  because  he  was  an  at- 
torney, to  make  such  a  promise  in 
order  to  earn  the  fee  and  compensa- 
tion which  might  be  expected  to  flow 
to  him  from  the  bankruptcy  proceed- 


ings, but  it  was  not  illegal  for  plain- 
tiff to  consent  to  sign  the  petition, 
or  to  agree  to  accept  frcan  the  attor- 
ney personally,  not  from  the  bank- 
rupt or  her  estate,  the  amount  of 
his  claim.  Such  an  agreement  did 
not  tend  to  defeat  the  intention  of 
the  bankruptcy  statute,  because  it 
had  no  tendency  to  prevent  the  due 
and  proportionate  distribution  of  the 
bankrupt's  estate  among  her  creditors. 
A  very  different  question  is  thus  pre- 
sented from  that  considered  in  numer- 
ous cases  wherein  a  creditor,  in  con- 
sideration of  a  secret  promise  for  the 
payment  of  his  claims,  has  signed 
or  joined  in  an  application  for  the 
bankrupt's  releaae.  So,  too,  a  very 
different  case  would  be  presented  if 
the  agreement  had  been  that  the 
bankrupt  herself  would  pay  plain- 
tiff's claim  in  full.  To  join  in  a 
petition  to  cast  the  debtor  into  bank- 
ruptcy was  in  entire  accord  with 
the  Bankruptcy  Law,  and  was  an  act 
calculated  to  secure  equality  of  pay- 
ment among  her  creditors." 


Digitized  by  VjOOQIC 


7182  NEW  YORK  LAW  OF  CONTRACTS  II  506 

in  which  they  have  placed  themselves,  and  refuse  to  enforce  at 
the  instance  of  the  grantor  the  secret  agreement  for  his  benefit."* 
As  said  by  Earl,  J.:  "  It  is  undoubtedly  true  that  where  one 
transfers  property  to  another  for  the  purpose  of  cheating  his 
creditors,  the  courts  will  not  aid  him  to  recover  it  back  for  the 
reason  that  he  and  his  grantee  have  been  engaged  in  a  fraud 
and  a  crime,  and  being  in  pari  delicto  the  courts  will  not  aid 
either  of  them.""  And  in  this  connection  Hotchkiss,  J.,  says: 
"  It  is  true  that  in  certain  jurisdictions  the  grantor  in  a  convey- 
ance, absolute  in  form,  but  alleged  to  be  in  fact  a  mortgage,  and 
which  was  given  under  circumstances  involving  the  defrauding  of 
creditors,  is  barred  from  relief  against  the  grantee  only  where  he 
(the  grantor)  is  unable  to  make  out  a  prima  facie  case  without 
developing  the  fraud.  The  theory  of  these  decisions  is  that,  not- 
withstanding fraudulent  transfers  involve  the  rights  of  creditors, 
nevertheless  they  do  not  necessarily  involve  a  question  of  public 
policy,  except  where  the  prima  facie  case  develops  the  fraud. 
From  this  theory  has  followed  the  rule  that  the  grantee,  when 
sued  by  the  grantor,  may  not  plead  the  fraud  intended  to  be 
perpetrated  upon  the  creditor.  Our  New  York  courts,  however, 
in  common  with  those  of  several  other  states,  have  repudiated  the 
theory  and  the  rule  obtaining  elsewhere.""  Where  the  grantee 
gives  his  note  or  bond  and  mortgage  so  as  to  give  the  transaction 
the  semblance  of  a  bona  fide  sale,  it  is  held  that  it  cannot  be 
enforced  by  the  grantor  or  one  who  is  not  a  bona  fide  holder  for 
value."    Where  the  transfer  was  by  way  of  a  conveyance  absolute 

16.  Moseley  v.  Mbseley,   (1857)    15  (Sup.    Q.    T.    1877)     11    Hun    264; 

N.    Y.    334;     Ford    v.     Harrington,  Sloan    v.    Macartney,    (Sup.    Sp.    T. 

(1867)   16  N.  Y.  285,  288;  Norton  v.  1908)  58  Misc.  75,  108  N.  Y.  S.  840; 

Pattee,   (1877)   68  N.  Y.   144;   Place  Conlon  v.  Hosier,  (Sup.  Sp.  T.  1917) 

V.  Hayward,   (1889)    117  N.  Y.  487,  165  N.  Y.  S.  745,  reaffirming  as  to 

27  State  Rep.  710,  23  N.  E.  25;  RoV  this  on  rehearing  97  Misc.  606,   161 

ertson   v.   Sayre,    (1892)    134   N.   Y.  N.    Y.    S.    819;    Manny   v.    Phillips, 

87,  45  State  Rep.  588,  31  N.  E.  250;  (Chan.   a.    1820)    1   Paige   472. 

Mullin   V.   Mullin,    (Sup.    1907)    119  16.  Place  v.  Hayward,    (1889)    117 

App.  Div.  521,  104  N.  Y.  &  323,  39  N.   Y.  487,  405,   27   State  Rep.    710, 

Civ.  Pro.  357;  Simis  v.  Simls,   (Sup.  23  N.  E.  25. 

1911)  146  App.  Div.  655,  131  N.  Y.  S.  17.  Conlon  v.  Hosier,   (Sup.  Sp.  T. 

460;  Nidiote  V.  Smith,    (Sup.  1914)  1917)   165  N.  Y.  S.  745,  746. 

164  App.  Div.  304,  150  N.  Y.  S.  410;  18.  Nellis  v.  Clark,  (a.  Err.  1842) 

Chamberlain  v.  Barnes,    (Sup.  G.  T.  4  Hill   424,  affirming  20  Wend.    24; 

1857)  26  Barb.  160;  Sweet  v.  Tinslar,  Chamberlain  v.  Barnes,    (Snp.  G.  T. 

(Sup.    G.    T.    1867)    52    Barb.    271;  1857)   26  Barb.  160;   Briggs  v.  Mer- 

Briggs  V.  Merrill,  (Sup.  G.  T.  1870)  rill,  (Sup.  G.  T.  1870)  68  Barb.  389. 
58  Barb.  380;  Renfrew  t.  McDonald. 
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in  form  but  intended  as  a  mortgage  for  future  advances,  and  was 
not  in  its  inception  executed  for  the  purpose  of  defrauding  cred- 
itors, but  was  afterwards  used  for  such  purpose,  a  court  of  equity 
will  ordinarily  deny  the  grantor  relief  for  the  reason  that  he  does 
not  come  into  court  with  clean  hands.  "  Where  there  is  fraud 
subsequent  to  the  transfer,"  says  Hotchkiss,  J.,  "  I  am  unable  to 
see  any  material  distinction  between  those  cases  where  the  fraud 
consists  in  concealing  a  conveyance  which  would  reveal  the  truth 
and  those  where  the  fraud  (such  as  in  this  case)  consists  of  dis- 
closing and  asserting  a  conveyance  which  conceals  the  truth.  In 
the  first  case  the  fraud  operated  by  way  of  inducing  unwarranted 
credit  and  thus  defrauds  subsequent  creditors ;  in  the  second  case  it 
operates  to  deprive  creditors  of  property  applicable  to  the  satis- 
faction of  their  debts  and  thus  defrauds  existing  creditors  as 
well  as  subsequent  creditors.""  Where  it  appeared  that  a  hus- 
band, whose  wife  was  insane,  had  the  legal  title  to  land  of  which 
he  was  the  beneficial  owner  placed  in  the  name  of  a  third  person, 
under  a  secret  trust  in  his  favor,  in  order  to  escape  responsibility 
for  the  care  and  maintenance  of  his  insane  wife  and  to  defraud 
her  of  her  dower  rights,  it  was  said  that  he  could  not  successfully 
assert  his  equitable  title.**  As  the  heirs  or  distributees  of  the 
fraudulent  transferor  are  in  privity  with  him  and  succeeding  only 
to  his  rights,  they  should  also  be  denied  them."  One  who  pur- 
chases the  property  from  the  fraudulent  grantee  cannot  assert  the 
latter 's  fraud  in  its  acquisition  as  a  bar  to  an  action  for  the 
agreed  price.** 

§  506.  Particular  Matters  Affecting  Applkation  of  Knle.—  The 
rule  denying  relief  to  the  fraudulent  grantor  is  not  one  adopted 
for  the  protection  of  the  grantee  or  solely  in  the  interest  of 
creditors.  It  is  one  based  on  public  policy.**  As  said  by  Miller,  J. : 
"  The  rule  was  adopted  for  wise  and  good  purposes,  and  as  a 
measure  of  public  policy  is  a  warning  to  all  parties  who  seek  to 
cover  up  or  dispose  of  their  property  for  fraudulent  purposes, 

19.  Conlon  v.  Hosier,  (Sup.  Sp.  T.  (Sup.  1914)   164  App.  Div.  304,  150 

1917)  165  N.  Y.  a  746,  746,  reaflSnn-  N.  Y.  S.  410. 

ing  as  to  this  on  reargument  97  Misc.  88.  Norton   v.   Pattee,    (1877)    68 

606    161  N   Y    S    819  ^-  ^-  ^**5  ^^^  ^-  RichwdBon,  (Sup. 

M  vr-  V  1      '    oL'*!.'  ,a        ,«,^»  G-  T.  1880)  22  Hun  444. 

,«f-/    n*  ^;nf",'^^ J   ?-c    .\i  «»•  S^e«    ^-  Tinstar.    (Sup.  G.  T. 

164  App.  D.V.  304,  150  .V.  y.  S.  410.      jggy,     53     Barb.     271;     Conlon     v. 

21.  Mullin  V.  Mullin,   (Sup.  1907)      MutA,   (Sup.  Sp.  T.  1916)   97  Misc. 

119  App.  Div.  621,  104  N.  Y.  S.  323,      506,   161   N.   Y.  S.  819,  on   reargu- 

39  Civ.  Pro.  367;  Nichols  v.  Smith,     ment  166  N.  Y.  S.  746. 
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and  they  must  do  so  without  the  expectation  of  aid  from  the  court, 
and  at  the  peril  of  being  defrauded  by  the  one  whom  they  have 
loade  a  particeps  criminis  in  the  fraud  which  they  have  thus 
attempted  to  practice."**  And  it  is  applied,  it  is  said,  whether  or 
not  the  grantee  participated  in  the  fraud.'"  It  is  also  immaterial 
that  in  fact  no  fraud  was  perpetrated  on  the  creditors,  whose  claims 
were  thereafter  paid  either  by  the  grantor  or  the  grantee,**  or 
even,  it  seems,  though  there  were  in  fact  no  creditors  to  be  de- 
frauded." The  mere  fact  that  a  grantor  feared  trouble  from 
unfounded  claims  of  third  persons  does  not  render  his  conveyance 
one  in  fraud  of  creditors  so  as  to  prevent  his  enforcement  of  the 
grantee's  promise  to  reconvey.**  Where  two  causes  of  action  are 
joined  in  a  complaint,  one  of  which  is  based  on  the  illegal  contract, 
this  will  not  justify  the  denial  of  relief  on  the  other  cause  of 
action.** 

§  507.  Parties  Not  in  Pari  Delicto;  Oeneral  Btile  as  to  Orant- 
ing  Beli^. —  An  exception  is  made  to  the  general  rule  that  relief 
will  not  be  granted  the  fraudulent  grantor,  where  the  parties 
cannot  be  considered  as  in  pari  delicto,*  and  though  the  grantor 
may  have  acted  voluntarily,  and  for  such  reason  may  be  said  tc 
be  in  delicto,  he  may  not  be  in  pari  delicto.*^  This  has  been  held 
true  in  a  number  of  cases  where  the  grantor  was  induced  by  one 
standing  in  a  confidential  relation  to  him  to  make  the  fraudulent 


24.  Sweet  v.  Tinslar,  (Sup.  G.  T. 
1867)   52  Barb.  271,  273. 

35.  BoberUon  v.  Sayre,  (1892)  134 
N.  Y.  97,  45  State  Kep.  588,  31  N.  E. 
250;  Conlon  v.  Marsh,  (Sup.  Sp.  T. 
1916)  97  Misc.  506,  161  N.  Y.  S.  819, 
on  reargument  165  N.  Y.  S.  746. 

S6.  Simis  v.  Simis,  (Sup.  1911) 
146  App.  Div.  655,  131  N.  Y.  S.  460. 

27.  Renfrew  v.  McDonald,  (Sup. 
G.  T.  1877)  11  Hun  254.  See  also 
Boyd  V.  De  La  Montagnie,  (1878)  73 
N.  Y.  498. 

28.  Carter  v.  Meiech,  (Sup.  G.  T. 
1892)  45  State  Rep.  719,  18  N.  Y.  S. 
804. 

28.  Forrter  v.  Cantorai,  (Sup. 
1897)  19  App.  Div.  306,  46  N.  Y.  S. 
118,  4  N.  Y.  Annot.  Cas.  375,  revers- 
ing 19  Misc.  222,  44  iN".  Y.  S.  241. 

30.  Ford  V.  Harrington,  (1857)  16 
N.  Y.  285;  Boyd  v.  De  La  Montagnie, 
(1878)    73    N.   Y.   498,   affirming    1 


Hun  696,  4  Thomp.  &  C.  148,  47  How. 
Pr.  433;  Place  v.  Hayward,  (1889) 
117  N.  Y.  487,  27  State  Rep.  710,  23 
N.  E.  25;  IngereoU  v.  Weld,  (Sup. 
1906)  103  App.  Div.  554,  93  N.  Y.  S. 
291;  MuUin  v.  MuUin,  (Sup.  1907) 
119  App.  Div.  621,  104  N.  Y.  S.  323, 
39  Civ.  Pro.  357;  Freelove  v.  Cole, 
(Sup.  G.  T.  1863)  41  Barb.  318, 
affirmed  41  K.  Y.  619  mem.;  Watkins 
V.  Jones,  (Sup.  G.  T.  1894)  78  Hun 
496,  61  State  Rep.  237,  29  N.  Y.  S. 
557 ;  Sloan  v.  Macartney,  ( Sup.  Sp.  T. 
1908)  58  Misc.  75,  108  N.  Y.  S.  840; 
Conlon  V.  Hosier,  (Sup.  Sp.  T.  1917) 
165  N.  Y.  S.  746,  modifying  on  re- 
argument  97  Misc.  606,  161  N.  Y.  S. 
819. 

81.  Freelove  v.  Cole,  (Sup.  G.  T. 
1863)  41  Barb.  318;  Conlon  v. 
Hosier,  (Sup.  Sp.  T.  1917)  165 
N.  Y.  S.  746,  776. 
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transfer."  And  in  such  case  it  is  not  necessary  that  the  advice 
or  inducement  amount  to  undue  influence;  it  is  sufficient  if  it  is 
a  controlling  or  preponderating  influence  which  the  relationship 
naturally  enabled  the  person  to  exercise  over  the  mind  of  the 
grantor.*'  Relief  is  more  readily  granted  where  the  grantor  is 
of  feeble  mind,  though  not  to  the  extent  of  being  unable  to 
contract.** 

§  508.  Application   of  Etile. —  Where  the  transfer  was 

under  the  influence  and  advice  of  the  grantor's  attorney  relief 
has  been  granted,'"  as  where  a  widow  was  by  the  chicanery  and 
trickery  of  her  lawyers,  who  were  engaged  in  an  attempt  to  defraud 
her,  induced  to  assert,  in  fraud  of  her  creditors,  that  an  absolute 
conveyance  by  her  intended  as  a  mortgage  to  secure  future  ad- 
vances was  in  fact  what  it  purported  to  be,**  and  even  where  the 
person  acting  as  a  legal  adviser  was  not  a  duly  admitted  lawyer." 
Relief  has  also  been  granted  where  the  transfer  was  made  by  a 
woman  to  and  under  the  advice  of  her  trusted  financial  adviser,** 
and  where  made  by  a  wife  at  the  solicitation  of  her  husband ;  ** 
though  it  is  otherwise  where  the  conveyance  is  by  a.  husband  to 
his  wife,  and  no  relief  will  be  given  the  husband.**  Also  where 
an  aged  father-in-law  executed  a  bond  and  mortgage  to  his  son-in- 
law  at  the  latter 's  instigation,  to  protect  the  land  against  the 
possibly  unfavorable  result  of  a  wholly  unfounded  suit  brought 


3S.  Freelove  v.  Cole,  (Sup.  G.  T. 
1863)  41  Barb.  318;  Conlon  y. 
Hosier,  (Sup.  Sp.  T.  1917)  165 
N.  Y.  S.  745,  modifying  on  rehearing 
97  Misc.  606,  161  N.  Y.  S.  819. 

SS.  Conlon  v.  Hosier,  (Sup.  Sp.  T. 
1917)  165  N.  Y.  S.  745,  774,  modify- 
ing on  rehearing  97  Misc.  506,  161 
N.  Y.  a  819. 

S4.  IngersoU  y.  Weld,  (Sup.  1905) 
103  App.  Diy.  554,  93  N.  Y.  S.  291 ; 
Mullin  y.  Mullin,  (Sup.  1907)  119 
App.  Diy.  521,  104  N.  Y.  S.  323,  39 
Civ.  Pro.  357;  Freelove  v.  Cole,  (Sup. 
G.  T.  1863)  41  Barb.  318,  affirmed 
41  N.  Y.  619  mem. 

85.  Ford  v.  Harrington,  (1857)  16 
N.  Y.  285;  Place  v.  Hay  ward,  (1889) 
117  K.  Y.  487,  27  State  Rep.  710,  23 
y.  E.  25;  Conlon  v.  Hosier,  (Sup. 
Sp.  T.  1017)  165  N.  Y.  S.  746,  modi- 
fying on  rehearing  97  Misc.  506,  161 

50 


N.  Y.  S.  819;  Goodenough  y.  Spencer, 
(Sup.  1874)  15  Abb.  Pr.  iN".  S.  248, 
46  How.  Pr.  347,  2  Thomp.  &  C.  608. 

36.  Conlon  y.  Hosier,  (Sup.  Sp.  T. 
1917)  165  N.  Y.  S.  745,  modifying 
on  reargtunent  97  Misc.  506,  1.61 
N.  Y.  S.  819. 

37.  Freelove  y.  Cole,  (Sup.  G.  T. 
1863)  41  Barb.  318,  affirmed  41  N.  Y. 
619  mem.  (son-in-la'w  practicing  in 
small  town  in  justice  of  the  peace 
court,  drawing  conveyances,  etc.). 

88.  IngersoU  y.  Weld,  (Sup.  1905) 
103  App.  Div.  664,  03  N.  Y.  S.  291. 

39.  Boyd  v.  De  La  Montagnie, 
(1878)  73  N.  Y.  498,  affirming  1  Hun 
696,  4  Thomp.  &  C.  148,  47  How.  Pr. 
433.  See  Norton  v.  Pattee,  (1877) 
68  N".  Y.  144   (quaere). 

40.  Simis  v.  Simis,  (Sup.  1911)  146 
App.  Diy.  655,  131  N.  Y.  S.  460. 
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against  the  father-in-law,  equitable  relief  by  way  of  caucellation 
was  given."  The  mere  existence  of  a  confidence  in  the  grantee's 
performance  of  his  promise,  due  to  intimate  friendly  relations, 
is  not  such  a  confidential  relation  as  will  take  the  case  out  of  the 
general  rule  denying  relief  to  a  fraudulent  grantor,  as  it  may  be 
said  in  all  cases  that  one  intending  to  convey  his  property  to 
defraud  his  creditors  selects  some  friend  in  whom  he  has  confidence 
that  the  latter  will  reconvey  to  him  when  the  circumstances  are 
such  as  will  render  it  safe  for  hiin  to  regain  the  title.^ 


Composition  with  Creditors 

§  509.  Agreement  for  Secret  Preference  Generally. —  In  a  com- 
position between  creditors  and  an  embarrassed  debtor,  public 
policy  demands  that  the  several  creditors  act  in  good  faith  towards 
one  another,  and  any  secret  agreement  or  understanding  by  which 
one  is  to  receive  an  advantage,  not  shared  in  by  the  others,  for 
joining  in  the  composition  deed  is  universally  recognized  as  illegal 
and  unenforceable.*'  "A  composition  agreement,"  says  Andrews, 
J.,  "is  an  agreement  as  well  between  the  creditors  themselves  as 
between  the  debtor  and  his  creditors.  Secret  agreements  in  fraud 
of  the  composition  are  usually  extorted  by  the  creditor  as  a  con- 
sideration of  his  entering  into  the  composition.  They  are  a  direct 
fraud  upon  the  other  creditors.    They  contradict  the  representa- 


41.  WatkinB  v.  Jones,  (Sup.  G.  T. 
1894)  78  Hun  496,  498,  61  State  Rep. 
237,  29  N.  Y.  S.  557. 

42.  Renfrew  v.  McDonald,  (Sup. 
G.  T.  1877)   11  Hun  254. 

43.  Lawrence  v.  Clark,  (1867)  36 
N;  Y.  128,  1  Trana.  App.  231;  Bliss 
V.  Matteson,  (1871)  45  N.  Y.  22; 
Solinger  v.  Earle,  (1880)  82  N.  Y. 
393,  60  How.  Pr.  116;  Almon  v. 
Hamilton,  (1885)  100  N.  Y.  527,  3 
N.  E.  580;  White  v.  Kuntz,  (1887) 
107  N.  Y.  518,  12  State  Rep.  297,  14 
N.  E.  423,  affirming  13  Daly  286; 
Meyer  v.  Blair,  (1888)  109  N.  Y. 
600,  16  State  Rep.  380,  17  N.  E.  228; 
Hanover  Nat.  Bank  y.  Blake,  (1894) 
142  N.  Y.  404,  59  State  Rep.  794, 
37  N.  E.  519;  Painter  v.  Fletcher, 
(Sup.  1918)  182  App.  Div.  616,  618, 
169  N.  Y.  S.  914;  Zoebisch  v.  Von 
Minden,    (Sup.  G.  T.  1888)    47  Hum 


213,  13  State  Rep.  349,  reversed  on 
other  grounds  120  N.  Y.  406,  31  State 
Rep.  499,  24  N".  E.  795;  Robinson  v. 
Striker,  (Sup.  G.  T.  1888)  47  Hun 
646,  16  State  Rep.  42,  affirmed  113 
N.  Y.  635  mem.,  20  N.  E.  878;  Glens 
Falls  Nat.  Bank  v.  Van  Noetoud, 
(Sup.  Sp.  T.  1903)  41  Misc.  626,  85 
N.  Y.  S.  50,  affirmed  103  App.  Div. 
598  mem.,  92  N.  Y  S.  1125;  Jacobs  v. 
Siff,  (Sup.  App.  T.  1911)  74  Misc. 
68,  131  N.  Y.  S.  656;  Smith  v.  Zieg- 
ler,  (Sup.  G.  T.  1892)  44  State  Sep. 
50,  17  N.  Y.  S.  338;  Breck  v.  Cole, 
(Super.  Ct.  1850)  6  Super.  Ct.  79, 
8  N.  Y.  Leg.  Obs.  273;  Pinneo  v. 
Higgins,  (Com.  PI.  G.  T.  1861)  12 
Abb.  Pr.  334  See  also  Adams  r. 
Outhouse,  (1871)  45  N.  Y.  318,  322; 
Russell  v.  Rogers,  (Sup.  1833)  10 
Wend.  473,  16  Wend.  361,  363. 
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tion  which  the  composition  imports  —  that  the  compromise  is  ac- 
cepted by  each  creditor  in  fnll  satisfaction  of  his  debt.  Moreover, 
where  the  composition  provides  for  giving  credit  to  the  debtor 
for  the  amount  to  be  paid  on  the  composition,  such  secret  agree- 
ments take,  or  may  take,  from  him  the  very  means  to  meet  the 
composition  engagements."^*  And  in  an  earlier  case  the  same 
judge  said:  "  The  law  exacts  of  all  the  parties  to  a  composition 
the  most  scrupulous  good  faith.  It  enforces  a  wholesome  morality 
and  inculcates  the  principles  of  honest  and  fair  dealing,  by  defeat- 
ing any  advantage  attempted  to  be  gained,  either  by  working  upon 
the  necessities  of  the  debtor  or  by  colluding  with  him.  It  will 
not  permit  a  part  of  debt  withheld  from  the  arrangement  to  be 
enforced,  and  it  will  compel  the  cancellation  of  securities  received 
in  violation  of  the  principle  of  equality.  .  .  .  The  doctrine  is  based 
upon  public  policy  and  the  principles  of  commercial  honor,  and  we 
should  be  very  unwilling  to  weaken  it  by  nice  distinctions."**  It 
has  also  been  held  that  where  "on  a  composition  or  compromise  of 
a  claim  between  a  debtor  and  a  single  creditor,  a  friend  of  the 
debtor  advances  funds  to  pay  or  becomes  surety  for  the  amount 
for  which  the  claim  is  compromised,  a  secret  agreement  between 
the  debtor  and  the  creditor  that  the  creditor  will  pay  an  additional 
amount  is  a  fraud  on  the  friend  and  rAiders  the  latter  agreement 
illegal  and  unenforceable.**  A  valid  and  binding  composition  is 
not  essential  to  render  invalid  an  agreement  for  a  preference  the 
invalidity  of  which  wrings  from  the  transaction  itself.  Therefore 
the  fact  that  the  composition  is  not  consummated  on  account  of 
the  failure  of  all  the  creditors  to  join  does  not  entitle  the  pre- 
ferred creditor  to  enforce  the  agreement  which  was  intended  to 
give  him  a  preference  and  induce  him  to  join  in  the  composition.*^ 
Where  a  creditor  held  a  claim  against  the  debtor  individually,  and 
also  one  against  a  partnership  of  which  the  debtor  was  a  member, 
on  being  approached  to  join  in  a  composition  deed  with  the  in- 
dividual creditors  of  the  debtor,  and  on  being  assured  by  the 
debtor  that  he  was  only  a  special  partner  and  his  release  would 
not  affect  the  liability  of  the  partnership  to  him,  assigned  his 

44.  Meyer    v.    Blair,    (1888)     109  47.  Glen»  Falls  Nat.  Bank  v.  Van 

Jf.  Y.  600,  60e,  16  State  Rep.  380,  17  Nostrand,    (Sup.    8p.    T.    1003)    41 

N.  E.  228.  MiBC.  528,  85  N.  Y.  S.  60,  affirmed 

46.  Aliuon  v.  Hamilton,  (1885)  100  103  App.  Div.  598  mem.,  02  N.  Y.  & 

K.  Y.  527,  532,  3  N.  E.  680.  1126. 

4«.  Weed  ▼.  Bentley,  (Sup.  1843)  6 
Hill  66. 
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individoal  claim  to  a  third  person  to  hold  in  trust  for  him  and  to 
join  in  the  composition  —  it  was  held  that  the  case  did  not  fall 
within  the  general  rule  which  prohibits  a  party  to  a  composition 
deed  from  withholding  a  portion  of  his  claims  from  the  operation 
of  the  compromise,  and  that  the  composition  deed  did  not  pre- 
clude him  from  enforcing  his  claim  against  the  firm  or  against  the 
debtor  if  he  was  in  fact  a  general  partner/*  An  agreement  made 
with  a  creditor  after  his  consent  to  the  composition  is  not  rendered 
illegal  because  it  may  result  in  his  securing  a  preference." 

§  510.  Agreement  by  Third  Person  Giving  Preference. —  The 
rule  renouncing  secret  agreements  of  this  class  is  held  to  apply 
though  the  promise  is  made  by  a  third  person,  and  consequently 
docs  not  operate  to  diminish  the  funds  of  the  debtor  or  affect  his 
future  ability  to  carry  out  the  executory  provisions  of  the  com- 
position agreement.*'  In  this  connection,  Andrews,  J.,  said:  "  If 
the  composition  provides  for  a  pro  rata  payment  to  all  the  cred- 
itors, a  secret  agreement,  by  which  a  friend  of  the  debtor  imder- 
takes  to  pay  to  one  of  the  creditors  more  than  his  pro  rata  share, 
to  induce  him  to  unite  in  the  composition,  is  as  much  a  fraud 
upon  the  other  creditors  as  if  the  agreement  was  directly  between 
the  debtor  and  such  creditor.  It  violates  the  principle  of  equity 
and  the  mutual  confidence  as  between  creditors  upon  which  the 
agreement  is  based,  and  diminishes,  the  motive  of  the  creditor  who 
is  a  party  to  the  secret  agreement,  to  act  in  view  of  the  common 
interest,  in  making  the  composition.  Pair  dealing  and  common 
honesty  condemn  such  a  transaction. ' ' "  Thus  an  agreement  by  a 
third  person  with  a  creditor  to  purchase  the  debtor's  notes  to  be 
given  to  the  creditors  is  held  unenforceable  for  illegality,®  and 
a  secret  agreement  by  a  third  person  to  guarantee  the  payment  of 
the  note  given  to  one  creditor  is  a  secret  preference  to  him  and 

48.  Almort  v.  Hamilton,  (1886)  100  526,  85  N.  Y.  S.  50,  afBrmed  103  App. 
N.  Y.  627,  3  N.  E.  580.  Wv.   598  mem.,   92  N.   Y.   S.    1126; 

49.  Painter  v.  Fletcher,  (Sup.  Jacobs  v.  Si£f,  (Sup.  App.  T.  1811) 
1918)  182  App.  Div.  616,  169  N.  Y.  S.  74  Misc.  58,  131  N.  Y.  S.  666;  Pinnw 
914.  V.  Higgins,  (Com.  PL  G.  T.  1861)  12 

60.  Solinger   v.    Earle,    (1880)    82  Abb.  Pr.  334. 
iN".  Y.  393,  60  How.  Pr.  116;  White  v.  61.  Solinger   v.    Earle,    (1880)    82 

Kuntz,    (1887)     107    N.    Y.    518,    12  N.  Y.  393,  396,  60  How.  Pr.   116. 
State  Rep.  297,  14  N.  E.  423;  Babcock  83.  White   v.    Kuntz,    (1887)    107 

V.  Dill,   (Sup.  G.  T.  1865)   43  Barb.  N.  Y.  518,  12  State  Rep.  297,  14  N.  E- 

577;   GleuB  Falls  Nat.  Bank  v.  Van  423. 
Nostrand,  (Sup.  Sp  T.  1903)  41  Misc. 
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for  such  reason  unenforceable."  Where  the  payment  to  the  cred- 
itors by  the  terms  of  the  comx>osition  is  contingent  on  the  neces- 
sary funds  being  received  from  the  property  assigned  by  the  debtor 
to  a  trustee  for  the  benefit  of  creditors,  a  secret  agreement  by 
the  trustee  to  guarantee  the  payment  of  such  per  cent  to  one 
creditor  in  consideration  of  his  joining  in  the  composition  has 
been  held  illegal  as  a  secret  preference."  It  is  held  immaterial,  in 
80  far  as  the  validity  of  the  agreement  by  a  third  person  is  con- 
cerned, that  it  was  entered  into  without  the  knowledge  of  the 
debtor." 

§  511.  Belief  against  Preferred  Creditor  Where  Agreement  Is 
Executed. —  If  the  illegal  agreement  is  executed  and  money  paid 
in  pursuance  thereof,  the  view  is  taken  in  several  English  cases 
that  if  the  payment  is  made  by  the  debtor,  or  by  a  near  relative, 
they  are  to  be  considered  as  acting  under  a  species  of  duress  and 
are  not  in  pari  delicto  and  should,  in  the  advancement  of  justice, 
be  permitted  to  recover  back  the  money  paid.**  In  our  state,  how- 
ever, the  Court  of  Appeals  has  refused  to  approve  to  its  full  extent 
the  principle  of  the  English  cases,  and  it  is  held  that  where  the 
payment  is  made  by  a  third  person  not  a  near  relative  of  the  debtor 
the  money  cannot  be  recovered,  even  if  a  recovery  can  be  allowed 
in  any  case,  on  the  groimd  that  the  parties  are  not  in  pari  delicto."' 


53.  Pinneo  v.  Hiding,  (0>m.  PI.  G. 
T.  1861 )   12  Abb.  Pr.  334. 

54.  Jacobs  ▼.  Siff,  (Sup.  App.  T. 
1911)   74  Misc.  68,  131  N.  Y.  S.  656. 

65.  Babcock  v.  Dil>,  (Sup.  G.  T. 
1865)  43  Barb.  677;  Glens  Falls  Nat. 
Bank  v.  Van  Nostrand,  (Sup.  Sp.  T. 
1903)  41  Misc.  526,  528,  85  N.  Y.  8. 
60,  affirmed  103  Afp.  Div.  598  man., 
92  N.  T.  S.  1125. 

56.  See  Solinger  v.  Earle,  (1880) 
82  N.  Y.  393,  397,  60  How.  Pr.  116 
(reversing  English  cases). 

57.  Solinger  v.  Earle,  (1880)  82 
N.  Y.  393,  60  How.  Pr.  116.  In  this 
case  Andrews,  J.,  said :  "  It  is  some- 
what difficult  to  understand  how  a 
debtor  who  simply  pays  his  debt  in 
full  can  be  considered  the  victink  of 
oppression  or  extortion  because  such 
payment  is  exacted  by  the  creditor 
as  a  condition  of  his  signing  a  com- 
promise, or  to  see  how  both  the  debtor 
and  creditor  are  not  in  pari  delicto. 


.  .  .  But  th«  eases  referred  to  go 
no  further  than  to  hold  that  the 
debtor  himself,  or  a  near  relative  who 
out  of  compassion  for  him  pays  money 
upon  the  exaction  of  the  creditor,  as 
a  condition  of  his  signing  a  com- 
position, may  be  regarded  aa  having 
paid  under  duress  and  as  not  equally 
criminal  with  the  creditor.  These 
decisions  cannot  be  upheld  on  the 
ground  simply  that  such  payment  ia 
against  public  policy.  Doubtless  the 
rule  declared  in  these  cases  tends  to 
discourage  fraudulent  transactions  of 
this  kind,  but  this  is  no  legal  groimd 
for  allowing  one  wrongdoer  to  recover 
back  money  paid  to  another  in  pur- 
suance of  an>  agreement,  illegal  as 
against  public  policy.  It  was  con- 
ceded by  Lord  Mansfield,  in  Smith 
V.  Bromley,  (2  Dougl.  696]  that  when 
both  parties  are  equally  criminal 
against  the  general  laws  of  public 
policy,   the   rule   is   potior   est   con- 
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If  a  third  person,  without  any  knowledge  of  the  illegal  purpose 
of  benefiting  the  preferred  creditor,  gives  his  note  with  collateral 
security  for  the  payment  of  a  sum  to  such  creditor,  he  is  not  in 
pari  delicto,  and  relief  has  been  granted  him  by  way  of  a  cancel- 
lation of  his  note  and  a  return  of  the  securities.'* 

§  512.  Effect  of  Illegal  Agreement  on  Composition. —  The  agree- 
ment for  the  secret  preference  and  the  composition  are  regarded 
as  separate  transactions,  and  the  illegality  of  the  former  does  not 
nullify  the  composition.  It  is  to  its  full  extent  binding  on  the 
preferred  creditor,*  and  in  conformity  with  the  view  taken  in 
our  state,  may  be  enforced  by  him  according  to  its  terms,  the  agree- 
ment for  the  preference  being  alone  invalidated."  Thus  where  by 
the  terms  of  the  composition  a  part  of  the  debtor's  notes  were 
to  be  indorsed  by  a  third  person,  and  as  a  secret  preference  to  a 


ditio  d«fendeiitis,  and  Lord  Kenyon, 
in  Howson  v.  Hancock,  [8  T.  R.  576] 
said  that  there  is  no  case  where, 
when  money  has  been  actually  paid 
by  one  of  two  parties  to  the  other 
upon  an  illegal  contract,  both  being 
particeps  criminis,  an  action  has  been 
maintained  to  recover  it  back.  We 
see  no  ground  upon  which  it  can  be 
held  tliat  the  plaintiff  in  this  case 
was  not  in  par  delictum  in  the  trans- 
action with  the  defendants.  So  far 
ae  the  complaint  shows  he  was  a 
volunteer  in  entering  into  the  fraudu- 
lent agreement.  It  was  not  »ven 
alleged  that  he  acted  at  the  request 
of  the  debtor.  And  in  respect  to  the 
claim  of  duress,  upon  which  Smith  V. 
Bromley  was  decided,  we  are  of 
opinion  that  the  doctrine  of  that  and 
the  subsequent  cases  referred  to  can 
only  be  asserted  in  behalf  of  the 
debtor  himself,  or  of  a  wife  or  hus- 
band, or  near  relative  of  the  blood 
of  the  debtor,  who  Intervenes  in-  his 
behaH,  and  that  a  person  in  the  situa- 
tion of  the  plaintiff,  remotely  related 
by  marriage  with  a  debtor,  who  pays 
money  to  a  creditor  to  induce  him  to 
sign  a  composition,  cannot  be  deemed 
to  have  paid  under  duress,  by  reason 
simply  of  that  relationship,  or  of 
the  interest  which  he  might  naturally 
take  in  his  relative's  affairs." 


S8.  Glens  Falls  Nat.  Bank  v.  Van 
Kostrand,  (Sup.  Sp.  T.  1903)  41  Misc. 
626,  85  N.  Y.  S.  60,  affirmed  103  App. 
Mv.  598  mem.,  92  N.  Y.  S.  1125. 

TO.  White  V.  Kuntz,  (1887)  107 
N.  Y.  518,  12  State  Rep.  297,  14  N.  E. 
423,  affirming  13  Daly  286;  Htmover 
Nat.  Bank  v.  Blake,  (1894)  142  N.  Y. 
404,  59  State  Rep.  794,  37  N.  E.  519; 
Olene  Falls  Nat.  Bank  v.  Van  Nos- 
trand,  (Sup.  Sp.  T.  1903)  41  Misc. 
626,  86  N.  Y.  S.  50,  affirmed  103  App. 
Div.  598  mem.,  92  N.  Y.  S.  1125.  See 
also  Robinson  v.  Striker,  (Sup.  O.  T. 
1888)  47  Hun  646,  649,  15  State  Rep. 
42,  affirmed  113  N.  Y.  636  mem.,  20 
N.  E.  878. 

60.  Hanover  Nat.  Bank  v.  Blake, 
(1894)  142  N.  Y.  404,  59  State  Rep. 
794,  37  N.  E.  619,  reversing  66  Hun 
33,  49  State  Rep.  432,  20  N.  Y.  S. 
780  (and  disapproving  earlier  Eng- 
lish authorities).  See  also  White  v. 
Kuntz,  (1887)  107  N.  Y.  618,  12  State 
Rep.  207,  14  N.  E.  423,  affirming  on 
other  grounds  13  Daly  286,  in  which 
a  contrary  view  was  taken  as  to  the 
right  of  the  preferred  creditor  to 
enforce  his  right  under  the  composi- 
tion; Ruseell  v.  Rogers,  (Sup.  1833) 
10  Wend.  473,  474,  479;  Breck  v. 
Cole,  (Super.  Ct.  1850)  6  Super.  Ct. 
79,  8  N.  Y.  Leg.  Obs.  273. 

<Ir  tlie  Hanover  Nat.  Bank  case. 
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creditor  other  notes  were  also  indorsed,  it  was  hdd  that  this  did 
not  preclude  the  creditor  from  enforcing  such  third  person's  liabil- 
ity on  the  indorsement  made  in  accordance  with  the  terms  of  thei 
ccnnposition,  though  liability  on  the  additional  indorsements  could 
not  be  enforced.*^  Nonpref erred  creditors,  on  account  of  the  fraud 
practiced  on  them,  will  be  relieved  from  its  effect  if  the  secret 
agreement  for  the  preference  is  carried  out ;  •*  but  this  is  not  so,  it 
seems,  if  the  "agreement  for  the  preference  is  not  executed."  A 
creditor  who  has  himself  taken  an  unlawful  preference  cannot 
avoid  the  composition  because  preferences  were  also,  without  his 
knowledge,  given  other  creditors.  Having  been  guilty  of  the  very 
fraud  of  which  he  complains,  he  cannot  allege  that  he  was  induced 
to  enter  into  the  composition  in  consequence  of  any  fraud  practiced 
on  him.  Knowing  that  there  was  not  to  be  equality  among  the 
creditors,  he  cannot  be  permitted  to  complain  that  there  was  not 
such  equality.** 


Stifling  or  Puffing  Competition  at  Sales  or  Letting  of  Contracts 

§  513.  Oenenral  Role  as  to  Public  Sales.—  Public  policy  requires 
that  competition  at  auction  sales  should  not  be  restrained,  and 
agreements  between  third  persons  having  for  their  object  the 
stifling  of  competition  or  biddings  at  such  sales  are  as  a  general 
role  held  illegal.**    Also  a  contract  having  for  its  purpose  the 


nipra.  Gray,  J.,  says:  "  If  we  should 
aay  that  the  <f  raud  of  the  secret  agree- 
ment made  by  the  creditor  operated 
to  avoid  the  whole  tranMtction  of 
compoeition,  the  result  would  be  to 
leave  him  with  the  original  indebt- 
edneas  unreleaeed.  .  .  .  We  assert 
a  wholesome  rule  and  one  which 
works  «.  just  result,  if  we  hold  that 
the  secret  and  fraudulent  agreement 
itself  is  illegal  and  is  inoperative  to 
confer  any  rights  or  advantages  upon 
the  creditor.  Perfect  equality  is  to 
be  maintained  among  the  creditors. 
It  was  thought  below  that  the  secret 
agreonent  and  the  composition  agree- 
ment constituted  but  a  single  and  in- 
divisible transaction  or  agreement.  I 
am  not  prepared  to  accede  to  that 
proposition,  though  it  has  support  in 
some  of  the  English  cases  referred  to. 
It  aeeoM    to  me  the  case  falls  easily 


within  the  rule,  which  permits  a  sev- 
erance of  the  illegal  from  the  legcj 
part  of  the  covenant." 

61.  Hanover  Kat.  Bank  t.  Blake, 
(1894)  142  N.  Y.  404,  50  State  Kep. 
794,  37  N.  E.  619,  reversing  66  Hun 
33,  49  State  Bep.  432,  20  N.  Y.  S. 
780. 

6S.  Hanover  Nat.  Bank  v.  Blake, 
(1894)  142  N.  Y.  404,  59  State  Rep. 
794,  37  N.  E.  519;  Glens  Falls  Net. 
Bank  v.  Van  Nostrand,  (Sup.  Sp.  T. 
1903)  41  Misc.  626,  85  N.  Y.  S.  50, 
affirmed  103  App.  Div.  698  mem.,  92 
N.  Y.  S.  1125. 

63.  Hanover  Nat.  Bank  v.  Blake, 
(1894)  142  N.  Y.  404,  69  State  Bep. 
794,  37  N.  E.  619. 

64.  White  v.  Kuntz,  (1887)  107 
N.  Y.  518,  12  State  Itep.  297,  14 
N.  E.  423,  affirming  13  Daly  286. 

m.  Brackett  v.  Wyman,  (1872)  48 
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fictitious  puffing  of  bids  at  auction  sales  operates  as  a  fraud  on 
the  bidders  and  is  consequently  illegal.**  The  principle  applies 
with  full  force  to  execution  and  judicial  sales."  As  said  by 
Spencer,  J.,  in  an  early  case  in  which  reference  was  made  to 
earlier  cases  which  involved  voluntary  auction  sales:  "  These 
were  cases  of  sales  at  auction ;  but  the  principle  applies  with  equal, 
nay,  with  more,  force  to  sales  on  execution."**  The  fact  that  the 
party  agreeing  to  abstain  from  bidding  was  under  no  obligation 
or  duty  to  bid  does  not  affect  the  principle.  As  also  said  by 
Spencer,  J.:  "  That  is  not  the  test  of  the  principle.  In  none  of 
the  cases  cited  was  the  party  bound  to  bid;  but,  being  at  liberty 
to  bid,  he  suffered  himself  to  be  bought  off  in  a  way  which  might 
prevent  a  fair  competition.  The  abstaining  from  bidding,  upon 
concert,  and  by  agreement,  under  the  promise  of  a  benefit  for  thus 
abstaining,  is  the  very  evil  the  law  intends  to  repress.  A  public 
auction  is  open  to  every  one;  but  there  must  be  no  combination 
among  persons  competent  to  bid,  silencing  such  bidders,  for  the 
tendency  to  sacrifice  the  debtor's  property  is  inevitable."**    The 


N.  Y.  667;  Jon«8  v.  Oaewell,  (Sup. 
1802)  3  Johns.  Oas.  29;  Doolin  v. 
Ward,  (Sup.  1810)  6  Johns.  194; 
Thompson  v.  Davies,  (Sup.  1816)  13 
Johns.  112;  Wheeler  v.  Wheeler, 
(Sup.  1872)  6  Lane.  366;  Munaon  t. 
Syracuse,  etc.,  R.  Co.,  (Sup.  G.  T. 
1883)  29  Hun  76,  affirmed  on  other 
grounds  103  N.  Y.  68,  3  State  Bep. 
31,  8  N.  E.  366. 

66.  Jones  y.  Caswell,  (Sup.  1802) 
3  Johns.  Oas.  29  (per  Radcliff,  J.). 
See  also  People  v.  Lord,  (Sup.  O.  T. 
1876)    6  Hun  390,  394. 

67.  Briahane  v.  Adams,  (1849)  3 
N.  Y.  129;  Brackett  v.  Wyman, 
(1872)  48  N.  Y.  667;  Jones  V.  Cas- 
well, (S\q>.  1802)  3  Johns.  Cas.  29; 
Tbcnnpson  v.  Davies,  (Sup.  1816)  13 
Johns.  112;  Meech  v.  Bennett,  (Sup. 
1843)  Hill  &  D.  Supp.  191;  Wheeler 
▼.  Wbeeler,  (Sup.  1872)  6  Lans.  366. 

In  the  Thompson  case,  supra,  A 
and  B  having  executions  against  C, 
of  which  A's  execution  was  the  elder 
lien,  and  C  being  indebted  to  D,  it 
was  agreed  between'  A  and  D  tbaA 
A  should  pay  D  two  hundred  and 
twenty-five  dollars;  that,  at  the  sale 


under  the  executions,  A  should  bid  off 
the  personal  property  of  O  to  the 
amount  of  his  execati(»,  and  that  D 
should  bid  ofF  the  real  property  of 
C  to  the  amount  of  B's  execution, 
shouM  dispose  of  the  same,  and  after 
satisfying  his  own  donands  against 
C,  should  refund  A  the  said  snm  of 
two  hundred  and  twenty-five  dollars. 
A  and  D  at  the  sale  bid  off  the  prt^- 
erty  of  C  in  conformity  to  the  agree- 
ment, and  D  disposed  of  the  real 
estate,  and,  after  satisfying  his  own 
demands  against  C,  there  was  a  suffi- 
cient surplus  to  repay  A,  luid  A 
brought  his  action  to  recover  the 
money.  It  was  held  titat  although 
there  was  a  sufficient  con8iderati<»r  to 
support  IXs  promise,  yet  tiiat  the 
•greonent  itself  was  void,  being  con- 
trary to  public  -policy,  as  it  was  an 
agreement  tending  to  prevent  compe- 
tkion  at  a  sale  under  execution,  ud 
thus  injurious  to  the  original  debtor. 

68.  Th<»nps(m  v.  Davies,  (Sup. 
1816)  13  Johns.  112,  116. 

68.  Thompson  v.  Davies,  (Sop. 
1816)  13  Johns.  112,  116. 
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rule  as  applied  in  an  earlier  case  was  very  stringent  Thus  it 
appeared  that  certain  articles  were  advertised  for  sale  at  public 
auction,  which  A  and  B  were  desirous  to  purchase,  and  it  was 
agreed  between  them  that  they  would  not  bid  against  each  other, 
that  A  should  buy  the  articles  and  divide  them  equally  with  B. 
A  being  the  successful  bidder  afterwards  refused  to  deliver  one- 
half  to  B  as  agreed.  It  was  held  that  the  contract  was  illegal 
and  no  action  could  be  maintained  thereon  by  B.™  And  where  the 
property  of  a  mortgagor  was  being  sold  under  a  foreclosure  sale, 
and  two  of  his  judgment  creditors  entered  into  an  agreement  by 
which  one  was  to  pay  to  the  other  a  certain  amount  in  considera- 
tion of  his  refraining  from  bidding  at  the  sale,  it  was  held  that 
the  agreement  was  ill^al  and  unenforceable."  Also  in  case  of  a 
contract  to  prevent  competition  at  a  foreclosure  sale  under  which 
one  party  agreed  to  save  harmless  the  other,  a  surety  for  the 
mortgagor,  in  consideration  of  his  refraining  from  bidding,  the 
fact  that  the  mortgagor  consented  to  the  agreement  was  held  not 
to  render  it  valid,  as  its  tendency  was  to  perpetrate  a  fraud  not 
only  on  the  mortgagon -but  also  on  the  mortgagee  or  other  cred- 
itors." It  has  been  held  that  however  upright  the  motives  of  the 
parties  in  entering  into  the  agreement  may  have  been,  it  will  not 
save  their  agreement  from  the  condemnation  of  the  law."  The 
later  cases  have,  however,  as  is  shown  in  the  following  section,  to 


70.  Doolin  v.  Ward,  (Sup.  1810)  6 
Johns.   194. 

In  Jonevv.  Caswell,  (Sup.  1802)  3 
Johns.  Cae.  29,  it  appeared*  that  the 
knd  of  A  was  advertised  for  sale  on 
execution  at  the  suit  of  B.  C,  who 
bad  purchased  -the  land  from  A,  wlth- 
ont  notice  of  the  judgnient  and  exe- 
cntion,  agreed  with  6  that  if  he 
would  not  bid  against  him  he  would 
pay  him  the  amoimt  of  the  execution 
and  give  liis  note  for  an  additional 
sum.  C  bid  off  tiie  land  for  the 
amount  of  B's  execution  and  gave 
him  his  note  as  agreed.  It  was  held 
in  an  action  on  the  note  that  though 
the  refraining  from  bidding  wa«  a 
snfficient  consideration  for  Cs  prom- 
ise, the  agreement  was  illegal  as  one 
to  suppress  competition  at  the  sale. 
H  ia  difficult  to  see  how  the  agree- 


ment could  operate  as  a  fraud  on  any 
person  whatsoever,  as  in  effect  the 
land  sold  was  that  of  C  and  was  sold 
only  for  the  -purpose  of  satisfying  the 
claim  of  B,  and  if  recognized  goea  far 
to  denounce  all  agreements  in  any 
way  stifling  competition  at  execution 
sales  irrespective  ot  any  possible  in- 
jurious effect  on  third  persons. 

71.  Brackett  v.  Wyman,  (1872)  48 
N.  Y.  667. 

78.  Meech  v.  Bennett,  (Sup.  1843) 
Hill  &  D.  Supp.  191. 

73.  Thompson  v.  Davics,  (Sup. 
1816)    13  Jc^ns.  112. 

This,  however,  does  not  prevent 
parties  who  have  an  interest  to  pro- 
tect from  entering  into  valid  agree- 
ments, though  their  indirect  effect  is 
to  suppress  competition  between  th«n. 
Ses  the  following  section. 
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a  considerable  extent  restricted  the  stringent  rule  applied  in  the 
foregoing  cases. 

§  514. Qnalificatkm  of  General  Rule. —  The  general  rule 

prohibiting  a  contract  tending  to  suppress  competition  at  public 
sales  does  not,  according  to  the  modem  view,  prevent  persons  who 
have  an  existing  interest  in  the  property  to  be  sold  from  entering 
into  contracts  for  the  protection  of  such  interest,  though  it  may 
to  some  extent  suppress  competition  among  themselves."  "  In  such 
a  case,"  says  Landon,  J.,  "  the  rule  which  forbids  parties  having 
no  interests  in  common  from  combining  to  prevent  competition 
among  themselves,  and  thus  aiding  the  sacrifice  of  the  property 
of  another,  does  not  apply."''  And  says  Andrews,  J.:  "The 
mere  fact  that  an  arrangement,  fairly  entered  into,  with  honest 
motives,  for  the  preservation  of  existing  rights  and  property,  may 
incidentally  restrict  competition  at  a  public  or  judicial  sale,  does 
not,  we  think,  render  the  arrangement  illegal."'*  This  is  also  the 
view  taken  by  the  leading  Massachusetts  case  of  Phippen  v.  Stick- 
ney,  (1841)  3  Mete.  384,  which  has  frequently  been  cited  with 
approval  by  our  courts."  As  said  by  Smith,  P.  J. :  '*  The  doc- 
trine deducible  from  the  case  of  Phippen  and  the  others  above 
cited,  in  which  it  is  approved  and  followed,  seems  to  be  that  an 
agreement  made  by  parties,  one  or  more  of  whom  has  a  lien  upon, 
or  an  interest  in,  the  property  about  to  be  disposed  of  at  a  public 
or  judicial  sale,  is  not  against  public  policy,  because  it  has  the 
effect  to  prevent  competition  at  such  sale,  provided  it  was  made, 
not  with  the  intent  of  producing  that  effect,  but  was  fairly  made 

74.  Mari«  v.  Garrison,    (1880)    83  (Sup.  Sp.  T.  1881)  61  How.  Pr.  184, 

K.  Y.  14,  reyersing  on  other  grounds  afSrmed  26  Hun  563  mem.;  Cornell  T. 

46  Super.  Ct.  157;  Hopkins  V.  Ensign,  King,    (Sup.  G.  T.   1881)    13  Wkly. 

(1890)   122  N.  Y.  144,  33  State  Rep.  Dig.  327;  McKenna  T.  Bolger,  (Sop. 

299,  25  N.  E.  306,  affirming  11  State  G.  T.  1883)  17  Wkly.  Kg.  431. 

Bep.    86;    Munson   v.   Magee,    (Sup.  78.  Munson  v.  Magee,  (Snp.  1897) 

1897)  22  App.  Div.  333,  47  N.  Y.  S.  22  App.  Div.  333,  341,  47  N.  Y.  S.  942. 

942,  affirmed   on  otlier  grounds  161  76.  Marie  v.   Garrison,    (1880)   83 

N.  Y.  182,  66  N.  E.  916;  Goldman  V.  N.  Y.   14,  28. 

ColieD,    (Sup.   1916)    167   App.   Div.  77.  See  for  inetanoe,  Sfarsh  v.  Baa- 

666,  153  N.  Y.  S.  41;  Same  v.  Drew,  sell,   (1876)    66  N.  Y.  288;  Hoj^ins 

(Sup.  1847)    4  Denio  287;   Myers  v.  r.  Ensign,  (1890)  122  N.  Y.  144,  150, 

Dorman,   (Sup.  G.  T.  1884)   34  Hun  33   State   Rep.   299,   26   N.   E.   306; 

115;  Oolton  v.  Kennedy,  (Sup.  Tr.  T.  Myers  v.  Dorman,   (Sup.  G.  T.  1884) 

1911)  74  Misc.  217,  131  N.  Y.S.  483;  34  Hun  115;  Delisi  v.  Ficarrotta, 
Delisi  v.   Picarrotta,    (Sup.  App.  T.  (Sup.  App.  T.   1912)    76  Misc.  488, 

1912)  76   Misc.   488,   135    N.   Y.    &      135  N.  Y.  S.  653. 
653;    ComeH  v.  Utica,  etc.,  R.   Co., 
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to  protect  the  lien  or  interest  of  the  parties,  or  for  any  other  reason- 
able and  lawful  purpose."'* 

§  515. ninstratiye  Examples  of  Qnalificaticm. —  It  is  well 

recognized  that  the  mortgage  bondholders  of  an  insolvent  corpora- 
tion, such  as  a  rEiilroad  or  the  like,  may  join  in  an  agreement  to 
piurchase  the  property  at  a  foreclosure  of  the  mortgage  on  their 
joint  account."  And  where  the  plaintiffs,  who  were  stockholders 
of  a  railroad  which  was  to  be  sold  under  a  foreclosure  sale,  in  order 
to  protect  their  interest  as  stockholders  agreed  to  relinquish  their 
opposition  to  the  sale  and  permit,  in  so  far  as  in  their  power,  a 
committee  of  bondholders  to  purchase  the  property  at  the  sale,  in 
consideration  of  the  latter 's  agreement  to  give  them  an  interest 
in  a  new  corporation  to  be  organized  to  take  over  and  operate  the 
road,  the  contract  was  held  valid,  Andrews,  J.,  saying:  "  This 
was  not  the  case  of  a  combination  between  persons  having  no  prior 
interest  in  the  property  to  suppress  bidding  at  a  judicial  sale  for 
speculative  purposes.  The  arrangement  made  was,  so  far  as 
appears,  a  reasonable  and  honest  attempt  on  the  part  of  the 


7>.  Myers  t.  Dorman,  (Sup.  G.  T. 
1884)  34  Hun  115,  118. 

In  Hopkins  v.  Ensign,  (1890)  122 
N.  Y.  144,  149,  33  State  Bep.  299,  26 
y.  E.  306,  Brown,  J.,  after  referring 
to  the  stringent  rule  announced  in 
the  earlier  cases,  -said:  "  But  the 
mle  applied  in  these  cases  has  been 
very  materially  modified  by  the  later 
decisions  of  the  courts,  and  it  is  now 
settled  that  agreementa  between  two 
or  more  persons  'that  all  but  one 
shall  refrain  from  bidding,  and  per- 
mitting thait  one  to  become  the  pur- 
chaser, are  not  necessarily  and  under 
all  circimistanoes  void.  They  may  be 
entered  into  for  a  lawful  purpose  and 
from  honest  motives,  and  in  such 
caaea  will  be  upheld,  and  they  will 
not  vitiate  the  purchase  or  neces- 
sarily destroy  t^e  completed  con- 
tracts to  which  they  refer  and  in 
respect  to  which  they'  ere  made.  .  .  . 
It  would  be  impossible  to  distin- 
guish, in  their  facts,  many  of  the 
eases  I  have  cited  from  the  earlier 
dedsioDS  in  Johnson's  Keporte,  and 
to  far  as  those  early  cases  lay  down 
the  broad  mle  that  every  agreement 
of  which  the  consideration  is  the  for- 


bearance of  bidding  a^  «  public  sale 
is  per  ee  void,  they  must  be  deemed 
to  be  overruled,  and  the  extent  to 
which  the  doctrine  will  now  be  car- 
ried seems  to  embrace  only  cases  of 
fraudulent  acts  and  combinations 
having  for  their  object  to  suppress 
fair  competition  at  the  sale  with 
the  purpose  of  acquiring  the  prop- 
erty at  less  than  its  fair  value.  The 
courts  will  now  look  to  the  intention 
of  the  parties,  and  if  thait  be  fair 
and  honest,  and  the  primary  purpose 
be  not  to  suppress  competition  but 
to  protect  their  own  rights,  and  there 
be  no  fraudulent  purpose  to  injur« 
or  defraud  others  interested  in  the 
result  of  the  sale,  the  agreement  may 
be  upheld.  The  question  ie  one  of 
fact  to  be  determined  by  the  trial 
court  upon  the  evidence  before  it." 

79.  Munson  v.  Magee,  (Sup.  1897) 
22  App.  Div.  333,  47  N.  Y.  S.  942, 
affirmed  on  other  grounds  161  K.  Y. 
182,  55  N.  E.  916;  Cornell  v.  Utica, 
etc.,  R.  Co.,  (Sup.  Sp.  T.  1881)  61 
How.  Pr.  184,  affirmed  25  Hun  563 
mem.;  Cornell  v.  King,  (Sup.  G.  T. 
1881)   W^Wkly.  Dig.  327. 
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plaintiffs  to  save  their  property  from  being  sacrificed  on  the  fore- 
closure. The  other  stockholders  and  bondholders  were  at  liberty 
to  bid  on  the  sale. "  *"  So  in  case  of  an  assignment  for  the 
benefit  of  creditors,  where  the  property  assigned,  consisting  of 
notes  secured  by  a  mortgage,  is  of  less  value  than  the  claims  of 
the  creditors,  public  policy  does  not  forbid  a  contract  between  the 
creditors  and  the  assignee,  that  the  assignee  shall  purchase  the 
property  on  the  foreclosure  of  the  mortgage  for  the  benfit  of 
the  creditors.**  Where  three  judgment  creditors  entered  into  an 
agreement  under  which  two  agreed  not  to  bid  at  a  sale  of  their 
judgment  debtor's  property  under  a  prior  judgment,  and  the  other 
agreed  in  case  he  became  the  purchaser  to  pay  the  amounts  due 
on  their  judgments,  the  agreement  was  upheld,  it  appearing  that 
the  agreement  was  made  to  protect  their  interests  and  not  to 
suppress  competition  in  the  bidding."*  Where  a  creditor  of  a 
deceased  mortgagor  agreed  with  the  devisee  of  a  life  estate  in 
the  equity  of  redemption  to  refrain  from  bidding  at  the  f orelosure 
sale  in  consideration  of  the  payment  of  a  certain  amount  on  his 
claim  against  the  mortgagor,  the  agreement  was  upheld."  It  is 
also  held  that  one  whose  property  is  about  to  be  sold  under  a 
chattel  mortgage  may  lawfully  agree  with  another  that  the  latter 
shall  bid  a  certain  amount  for  the  property  and  give  the  mort- 
gagor an  undivided  interest  therein  for  the  benefit  of  the  mem- 
bers of  his  family  on  his  paying  a  proportionate  share  of  the 
price."  An  agreement  by  a  second  mortgagee  to  refrain  from 
bidding  at  a  foreclosure  sale  of  the  first  mortgage,  in  consideration 
of  which  the  first  mortgagee  agreed,  in  case  he  became  the  pur- 
chaser, to  pay  the  amount  of  the  second  mortgagee's  claim,  has 
been  upheld,  where  it  was  entered  into  on  the  latter's  part  for 
the  sole  purpose  of  protecting  his  interest  as  second  mortgagee, 
and  not  for  the  purpose  of  stifling  competition  at  the  sale;  and 
in  such  a  case  it  is  immaterial  that  it  was  the  undisclosed  purpose 
of  the  other  party  to  suppress  competition.* 

80.  Marie  v.  Garrison,    (1880)    83      cases  seems  to  go  the  furthest  of  any 
N.  Y.  41.  in     upholding     agre^nents     of    this 

81.  Bradley  t.  Kingsley,  ( 1871 )  43      class. 

N.  y.  534.  84.  Bame  v.  Drew,   (Sup.  1847)  4 

82.  Myers  v.  Dorman,   (Sup.  G.  T.      Denio  287. 

1884)  34  Hun  116.  86.  Beliei  v.  Ficarrotta,  (Sup.  App- 

88.  Hopkins  v.  Ensign,  (1890)   122  T.  1912)  76  Misc.  488,  136  N.  Y.  & 

N.  Y.  144,  33  State  Rep.  299,  26  N.  E.  663. 
306,  affirming  11  SUte  Rep.  85.    Tfai« 
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§  516.  Stifling  CVHapetitioii  at  Letting  of  Public  Ckmtraots. — 
Following  the  principle  announced  as  to  auction  sales,  the  general 
rule  is  laid  down  that  where  a  contract  for  the  performance  of 
services  or  work  for,  or  the  furnishing  of  supplies  to,  the  state 
or  a  municipal  or  quasi-municipal  corporation  is  to  be  let  at  cmn- 
petitive  biddings  to  the  bidder  offering  the  most  favorable  terms 
to  the  public,  any  secret  agreement  between  parties  designing  to 
make  bids,  tending  either  directly  or  indirectly  to  restrain  or 
lessen  competition  between  them,  is  illegal  as  against  public 
policy,"  even  though  it  may  not  appear  that  the  agreement  did 
really  produce  any  result  detrimental  to  the  public  interest.*'  This 
is  especially  true  where  apparent  competiticm  between  the  parties 
is  made  to  appear  by  the  submission  of  collusive  bids."*  Thus, 
where  the  board  of  town  auditors  was  required  to  let  the  contract 
for  collecting  the  taxes  to  the  person  who  should  offer,  on-  com- 
petitive sealed  proposals,  to  collect  the  same  on  the  terms  most 
favorable  to  the  town,  an  agreement  between  two  persons  to  sub- 
mit collusive  bids  and  to  share  the  profits  of  the  contract  if 
awarded  to  one  of  them  has  been  held  illegal."  So  where,  after 
bids  for  a  street  paving  contract  have  been  asked  for,  a  person 
who  has  on  hand  blocks  of  stone  which  he  vdshes  to  dispose  of  and 
who  intends  to  put  in  a  bid,  in  consideration  of  a  second  person's 
agreeing  to  take  such  stone  from  him  at  a  specified  price,  puts 
in  a  sham  bid  by  which  the  second  person  is  enabled  to  obtain  the 
contract,  such  a  transaction  must  be  regarded  as  contrary  to  pub- 
lic policy,  and  the  agreement  cannot  be  made  the  basis  of  a 
recovery  against  the  successful  bidder,  where  the  latter  refuses 
to  take  the  entire  quantity  of  stone.*"  This  rule,  however,  does  not 
prevent  persons  from  submitting  a  joint  bid,  the  result  of  honest 
co-operation,  though  it  might  prevent  the  rivalry  of  the  parties 

86.  Atcheson  v.  UaUon,   (1870)   43  87.  Atcbeson  v.  Iilallon,   (1870)   43 

N.   Y.    147;    Woodworth   v.   Bennett,  N.  Y.  147. 

(1870)    43  N.  Y.   273,   reversing   on  88.  Atcheson  v.  Mallon,   (1870)   43 

other  grounds  63  Barb.  361;    Marsh  N.  Y.  147;   Baird  y.  Sheehan,   (Sup. 

T.   RuBsell,    (1876)    66    N.    Y.    288;  1899)  38  App.  Div.  7,  66  N.  Y.  S.  228, 

Baird   v.    Sheehan,    (Sup.    1899)    38  affiimed  on  opinion  below  166  N.  Y. 

App.  Div.  7,  66  N.  Y.  S.  228,  affirmed  631,  60  N.  E.  1107. 

on  opinion  below  166  N.  Y.  631,  60  89.  Atcheson  v.  Mallon,  (1870)   43 

N.  E.    1107;   Wilbur  v.  How,    (Sup.  N.  Y.  147. 

1811)  8  Johns.  444;  Sharp  v.  Wright,  90.  Baird  v.  Sheehan,  (Sup.  1899) 

(Sup.  G.  T.  1861)  35  Barb.  236;  Peo-  38    App.   Div.    7,   56   N.   Y.   S.   228, 

pie  V.    Lord,    (Sup.    O.    T.    1876)    6  aflinned  on  opinion  below  166  N.  Y. 

Hun  390.  See  also  People  v.  Stephens,  631,  60  N.  K.  1107. 
(1878)   71  N.  Y.  627. 
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and  thus  lessen  competition.**  Nor  does  it  prevent  persons  from 
entering  into  a  partnership  for  the  famishing  of  commodities  or 
the  like  required  by  public  corporations,  and  stipulating  that  as 
individuals  they  are  not  to  compete  with  the  firm  or  famish  the 
services  or  commodities  at  less  than  a  certain  price.**  Thus  it  was 
held  that  persons,  at  the  time  of  the  Civil  "War,  were  at  liberty  to 
enter  into  a  partnership  for  furnishing  volunteers  to  towns  and 
limit  the  price  at  which  any  of  the  partners  should  furnish  such 
volunteers.**  It  has  also  been  held  that  public  policy  does  not 
prohibit  one,  who  intends  to  bid  for  a  contract  for  public  work, 
from  entering  into  a  bona  fide  subcontract  for  a  part  of  the  work, 
which  is  to  be  effective  on  the  contingency  that  the  main  contract 
is  awarded  to  him,  where  the  other  party  to  the  contract  did  not 
intend  to  submit  any  bid  for  the  contract  as  a  whole.** 

§  517.  Leasing  of  MTmicipel  Property  at  Auction. — ^Where  the 
lease  of  municipal  property  is  to  be  sold  at  auction  to  the  highest 
bidder,  a  contract  by  a  prospective  bidder  to  compensate  another 
in  consideration  that  the  latter  does  not  bid  at  such  auction  is 
contrary  to  public  policy.*"  And  the  mere  fact  that  a  person  has 
made  application  to  the  municipality  for  a  lease  of  the  property 
does  not  give  him  any  interest  to  protect  on  which  the  agreement 
to  refrain  from  bidding  can  be  sustained.**  Where  municipal 
property  is  to  be  let  on  competitive  biddings,  a  contract  by  a 
proposed  bidder  to  pay  a  broker  for  services  rendered  in  connec- 
tion with  the  matter  of  procuring  the  lease  is  not  rendered  illegal 
because  it  is  contingent  on  his  bid's  being  accepted,  if  no  efforts  are 
made  or  intended  to  stifle  competition  in  the  biddings.*' 

§  518.  Effect  of  Illegal  Oombmaticm  on  Sale  or  C(mtract  Let. — 
The  fraud  in  stifling  competition  in  this  class  of  cases  does  not 
render  the  sale  or  contract,  let  to  one  of  the  parties  to  the  illegal 
agreement,  itself  illegal ;  it  does,  however,  furnish  ground  for  its 

91.  Mcheson  t.  Mallon,   (1870)  43      atRnaei  178  N.  T.  602  mem.,  70  K.  E. 

N.  Y.  147.  1097.    See  also  Myers  v.  Dean,  ( Com. 

98.  Marsh    v.    Russell,    (1870)  66      PI.  G.  T.  1894)  9  Misc.  183,  185,  60 

N.  Y.  288,  reversing  2  Lans.  340.  State  Rep.  644,  20  N.  Y.  S.  678. 

93.  Marsh  y.  Ruseell,  (1876)  66  96.  Coverly  v.  Terminal  Warehouse 
N.  Y.  288.  Co.,  (Sup.  1902)  70  App.  Div.  82,  76 

94.  Dutch  V.  Harrison,   (Super.  Ct.      N.  Y.  S.  145. 

1874)   37  Super.  Ct.  306.  97.  Myers  v.  Dean,  (Com.  PI.  1890) 

95.  Coverly  v.  Terminal  Warehouse  16  Daly  261,  32  State  Rep.  313,  10 
Co.,  Sup.  1902)  70  App.  Div.  82,  N.  Y.  S.  532,  reversed  on  other 
75  N.  Y.  S.  145,  on  second  appeal  grounds  132  N.  Y.  65,  43  State  Rep. 
85  App.  DiT.  488,  83  N.  Y.  S.   369,  391,  30  N.  E.  259. 
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rescission  or  repudiation,  and  nnder  proper  circumstances  may 
entitle  the  person  injured  by  the  fraud  to  recover  damages  for 
the  resulting  injury ;  *•  but  as  regards  the  latter  proposition,  if  the 
person  affected  by  the  fraud,  with  knowledge  thereof,  requires  that 
the  contract  awarded  by  him  be  performed,  he  thereby  waives  his 
right  of  action  for  the  fraud."* 

§  519.  Bestraint  of  Competition  at  Private  Sales. —  Public 
policy  does  not  require  that  competition  for  the  purchase  of  prop- 
erty at  a  private  sale  be  unrestrained.  Thus,  if  two  persons  are 
desirous  of  purchasing  the  same  property  from  a  third  person 
at  a  private  sale,  it  is  not  a  fraud  on  such  third  person  and  against 
public  policy  for  one  to  induce  the  other,  even  for  a  considera- 
tion, to  promise  to  refrain  from  attempting  to  make  the  purchase 
and  thus  restrict  competition  for  the  purchase  of  the  property.* 
In  this  connection  McAdam,  J.,  after  referring  to  the  rule  as  to 
stifling  biddings  at  public  auctions,  said:  "  The  contract  in  ques- 
tion concerns  a  private  sale.  The  distinction  between  the  two  is 
obvious.  The  avowed  purpose  of  a  public  sale  is  to  knock  the 
property  down  to  the  highest  bidder,  whether  the  sum  realized 
be  satisfactory  to  those  interested  or  not ;  whereas  at  a  private  sale 
the  person  interested  is  the  sole  judge  whether  he  will  sell  at  all, 
when  he  will  sell,  to  whom,  at  what  price,  and  on  what  terms.  If 
he  and  the  purcliaser  agree  upon  the  price  and  terms,  there  is  no 
one  left  who  has  the  legal  right  to  complain."  * 

§  520.  Oombiiiation  to  Secure  Private  CSontract  Let  on  Com- 
petitive Biddings. — ^Where  the  public  or  a  number  of  persons  are 
invited  by  a  private  individual  to  submit  bids  for  work  to  be  done 
or  property  to  be  sold*  or  furnished,  the  one  inviting  the  bids 
remains  at  liberty  to  accept  or  reject  any  or  all  bids ; '  and  it  seems 
that  a  combination  between  persons  desirous  of  securing  the  con- 
tract, under  which  one  of  thepi  is  to  submit  a  bid  and  hold  the 
contract,  if  awarded  to  him,  for  their  joint  benefit,  the  others  to 
refrain  from  bidding,  is  not  necessarily  illegal,  and  does  not  fall 
within  the  rule  prohibiting  combinations  to  stifle  biddings  at 

98.  People  v.  Lord,  (Sup.  G.  T.  N.  Y.  527,  affirming  51  How.  Pr. 
1876)    6  H\m  390.     See  also  People      236. 

V.    Stephens,    (1878)    71   N.   Y.  527,  1.  McCallum  v.  Grossman,  (Marine 

•ffinnii^  51  How.  Pr.  235;  Veasie  v.  Ct.  Tr.  T.  1882)  1  City  Ot.  423. 

Williams,    (1860)     8    How.    134,    12  S.  McCallum  v.  Grossman,  (Marine 

U.  S.   (L.  ed.)    1018.  Ct.  Tr.  T.  1882)    1  City  Ct.  423. 

99.  People  v.  Stephens,   (1878)   71  8.  See  eupra,   section   14. 
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auction  sales.*  It  is  otherwise,  however,  where  the  parties  are 
invited  to  submit  bids  and  they  agree  to  make  collusive  bids,  the 
one  to  whom  the  contract  is  awarded  to  hold  it  for  the  joint  bene- 
fit of  aU  the  parties.*  Thus,  where  a  railway  company  solicited 
bids  for  the  sale  and  removal  of  buildings  on  its  lands,  and 
practically  all  of  the  persons  in  the  locality  capable  of  doii^  the 
work  within  the  required  time,  and  who  were  invited  by  the  com- 
pany to  submit  bids,  entered  into  a  secret  agreement  for  the  pur- 
pose of  obtaining  the  property  at  the  lowest  price,  under  which 
they  were  to  put  in  fixed  bids,  ostensibly  as  competing,  the  party 
to  whom  the  contract  should  be  awarded  to  hold  it  for  the  joint 
benefit  of  all,  it  was  held  that  the  agreement  was  illegal  as  con- 
templating a  fraud  on  the  company  and  therefore  would  not  be 
enforced  against  one  of  the  parties  who  succeeded  in  obtaining 
the  contract.  ' '  The  combination, ' '  says  Leventritt,  J.,  ' '  was  not 
formed  for  the  proper  purpose  of  carrying  on  a  joint  business. 
The  motive  was  not  honest.  The  aim  went  beyond  even  limiting 
competition  to  the  point  of  destroying  it,  while  leading  the  party 
most  vitally  interested  to  believe  that  it  was  securing  that  full 
and  free  competition  which  its  invitation  was  intended  to  evoke."* 

Organization  and  Management  of  Corporation 

§  521.  Organizatioii.— In  the  absence  of  a  statute  prohibiting 
the  organization  of  a  corporation  on  the  basis  of  chattel  or  other 
property  contributed  by  the  parties,  there  is  no  principle  of  pub- 
lic policy  which  condemns  an  agreement  between  persons  about  to 
form  a  corporation,  because  the  capital  stock  is  to  be  represented 
by  property  that  they  contribute  at  a  valuation  agreed  on  between 
themselves.''  As  said  by  Andrews,  J.,  in  reference  to  such  a  con- 
tract: "  It  is  further  claimed  that  the  agreement  is  illegal, 
because  it  provides  that  property  shall  be  taken  to  represent  the 
whole  capital,  at  a  valuation  fixed  by  the  parties.  We  have  not 
been  referred  to  any  statute  which  prohibits  the  organization  of  a 

4.  See  Southard  v.  George  W.  7.  LorUlard  v.  Clyde,  (1881)  86 
Jump  Co.,  (Sup.  Sp.  T.  1904)  43  N.  Y.  384;  King  y.  Banies,  (1888) 
Misc.  164,  170,  88  N.  Y.  S.  317.  109  N.  Y.  267,  16  State  Bep.  52,  af- 

5.  Southard  t.  George  W.  Jump  fimiing  16  N.  E.  332,  12  State  B«p. 
Co.,  (Sup.  Sp.  T.  1904)  43  Miac.  164,  642;  Electric  Fireprooftng  Co.  v- 
170,  88  N.  Y.  S.  317.  Smith,    (Sup.    1906)    113   App.  Dir. 

e.  Southard   v.    George   W.    Jump      616,  99  N.  Y.  S.  37. 
Co.,  (Sup.  Sp.  T.  1904)  43  Misc.  164, 
88  N.  Y.  S.  317. 
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corporation  of  the  character  of  the  one  contemplated  by  this  agree- 
ment, on  the  basis  of  chattel  property  contributed  by  the  corpora- 
tors. It  cannot  be  assumed  that  the  transaction  was  not  bona  fide, 
or  that  the  Taluation  put  on  the  vessels  was  fictitious  or  extrava- 
gant. The  value  of  the  stock  would  depend  on  the  value  of  the 
property  and  business.  The  parties  fixing  the  valuation  were  the 
only  parties  in  interest,  and  we  know  of  no  principle  of  public 
policy  which  condemns  an  agreement  between  parties  about  to  form 
a  corporation,  because  by  the  arrangement  the  capital  stock  is  to 
be  represented  by  property  which  they  severally  contribute,  at  a 
valuation  agreed  upon  between  themselves."*  It  is  suggested, 
however,  that  if  the  organization  of  a  corporation  in  this  way 
is  intended  as  a  device  to  defraud  the  public  by  putting  valueless 
stock  on  the  market,  having  an  apparent  basis  only,  the  result 
may  be  otherwise.*  So  an  agreement  for  the  formation  of  a  cor- 
poration by  parties  intending  to  furnish  its  entire  capital  is  not 
rendered  illegal  by  a  provision  that  the  stock  shall  be  subscribed 
for  by  one  of  the  parties  and  held  in  trust  for  his  associates.^" 
Also  an  agreement  between  persons  about  to  form  a  close  corpora- 
tion, where  they  are  to  own  all  of  the  stock,  under  which  agree- 
ment one  party  is  to  be  retained  in  a  certain  ofiSce  and  if  this  ia 
not  done  the  other  is  to  purchase  the  former's  stock,  has  been. 
upheld."  There  is  no  objection  on  the  ground  of  public  policy, 
as  withdrawing  the  management  from  the  directors  and  stock- 
holders, to  an  agreement  between  parties  about  to  form  a  corpora- 
tion, especially  where  they  are  to  be  the  only  persons  interested 
therein,  as  to  the  general  plan  on  which  its  affairs  are  to  be  con- 
ducted, so  long  as  nothing  is  provided  for  inconsistent  with  the 
statute  or  immoral  in  itself.  An  agreement  of  this  character  may 
not  be  binding  on  the  corporation  when  formed,  still  it  is  not 
illegal." 

§  522.  Subscriptions  to  Stock. — Where  in  the  promotion  of  a 
corporation  original  subscriptions  to  its  stock  are  solicited,  each 
subscriber  has  the  right  to  suppose  that  the  subscription  of  every 

8.  Lorillard   v.    Clyde,    (1881)    86  209  ST.  Y.  211,  102  N.  E.  699,  rover*- 

N.  Y.  384,  388.  ing  on  other  grotmds  156  App.  Div. 

8.  Lorillard   v.   CTyde,    (1881)    86  83,  140  N.  Y.  S.  60. 

N.  Y.  384,  388.  18.  Lorillard  v.  Clyde,    (1881)    86 

10.  King   V.    Barnes,    (1888)     109  N.  Y.  384,    See  also  King  v.  Baimes, 

N.  Y.  267,  15  State  Eep.  62,  affirming  (1888)   109  N.  Y.  267,  288,  16  Stat* 

16  N.  E.  332,  12  State  Kep.  642.  Rep.  62,  16  N.  E.  322,  affirming  12 

IL  Dracklieb    v.    Harris,    (1913)  State  Bep.  642. 

61 
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other  subscriber  is  a  bona  fide  undertaking  according  to  its  terms, 
and  a  secret  agreement  between  the  corporation  and  a  subscriber 
made  concurrently  with  the  subscription,  which  purports  to  atmnl 
its  obligations  or  materially  limit  and  change  the  liability  of  sneh 
subscriber,  to  the  detriment  of  the  company,  necessarily  operates 
as  a  fraud  on  the  other  subscribers  and  is  illegal,  and  the  courts 
hold  the  subscriber  to  the  ostensible  contract  and  permit  it  to  be 
enforced  in  an  action  by  the  company  as  the  only  means  of  pre- 
venting the  consummation  of  the  fraudulent  scheme  and  protecting 
the  other  subscribers.*'  Also  where  persons  are  solicited  to  sab- 
scribe  for  the  stock  of  a  corporation  to  be  formed  as  a  joint  adven- 
ture for  the  purchase  of  particular  property  or  the  like,  to  be 
paid  for  in  stock  of  the  corporation,  good  faith  is  due  from  one 
to  the  other,  and  a  secret  agreement  by  which  the  owner  of  the 
property  to  be  purchased  is  to  transfer  to  one  of  the  subscribers 
a  portion  of  the  stock  to  be  received  for  his  property  is  held 
illegal  as  a  fraud  on  the  other  subscribers."  "Where,  however, 
subscriptions  to  the  purchase  of  treasury  stock  are  solicited  for 
the  purpose  of  securing  working  capital,  under  a  general  plan  by 
which  each  subscriber  subscribes  to  the  amotmt  of  shares  set 
opposite  his  name,  no  subscription  to  be  binding  until  a  certain 
amount  is  subscribed,  public  policy  does  not  avoid  a  contract  by 
which  a  third  person,  though  he  may  be  directly  interested  in  the 
completion  of  the  subscriptions,  undertakes  to  purchase  from  one 
of  the  subscribers  at  the  latter's  option  the  amotmt  of  the  stock 

18.  Me7«r    v.    Blair,    (1888)     109  BObscriptioD,  or  which  fiubstontialfy 

N.  Y.  600,  605,  16  State  Rep.  380,  17  varies   its   oeteneible   tenns,   is  void 

N.   E.  228,  afSmiiiig  as  to  this  but  and    leaves   <the    eubscription    unaf- 

revereing  on  other  groimds  19  Abh.  fected.  ...  By  secrecy  in  the  agree- 

N.  Oas.  214,  1  How.  Pr.  N.  S.  299;  ment  is  meant  that  it  i» kept  from  the 

Yonkers  Gazette  Co.  v.  Jones,  (1898)  knowledge  of  the  hody  of  subscribers, 

30  App.  Div.  316,  61  N.  Y.  S.  973;  the    reason    of   the    rule    which   ia- 

Armstrong  v.  Donahy,    (Sup.  Q.  T.  validates    such    collateral    contracts 

1894)  75  Hun  405,  56  State  Rep.  743,  being  that  'the  action  of  each  in  his 

27  N.  Y.  S.  60.    See  also  Troy,  etc.,  subscription  may  .be  supposed  to  be 

R.  Co.  V.  Tibbits,   (Sup.  G.  T.  1854)  influenced  by  that  of  the  others,  and 

18  Barb.  297;  Tuckennan  V.  Brown,  every  subscription  to  be  based  upon 

(Sup.  O.  T.  1862)   23  How.  Pr.  109,  the  ground  that  the  others  are  what 

33  N.  Y.  297 ;  Tuckcrman  v.  Brown,  upon  their  face  they  purport  to  be.' " 

(Sup.  6.  T.  1860)    11  Abb.  Pr.  389.  Yonkers  Gazette  Co.  v.  Jones,  {Svif. 

In    this    connection    Bartlett,    J.,  1898)  30  App.  Div.  316,  61  N.  Y.  S. 

sftTs:     "A  secret  collateral  contract  973. 

between   a   corporation   and    a   sub-         14.  Koster  v.  Pain,  (Sup.  1899)  41 

Bcriber  to  ite  stock,  which  provides  App.  Div.  443,  58  N.  Y.  S.  866,  29 

that  he  shall  not  he  tound  by  bis  CSv.  Pro.  361. 
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for  which  he  subscribes,  irrespective  of  whether  such  agreement 
is  disclosed  to  the  other  stockholders  or  not."  "  There  was  no 
community  of  action,"  says  Andrews,  J.,  "  between  the  subscribers. 
Each  subscribed  for  such  reasons  as  satisfied  him.  It  is  supposable 
that  some  subscribers  may  have  been  influenced  by  the  fact  that 
other  persons,  known  to  them,  in  whose  business  judgment  they 
had  confidence,  had  also  subscribed.  But  we  think  it  would  too 
greatly  interfere  with  the  freedom  of  contract  to  hold  that,  for 
this  reason,  a  subscriber  could  not  enter  into  an  agreement  with 
third  persons  at  the  time  of  the  subscription,  to  the  effect  that 
the  latter  should  assume  the  risk  of  the  enterprise,  there  being  no 
actual  fraud,  and  the  relations  between  the  subscriber  and  the 
company  remaining  unchanged. ' ' " 

§  523.  Contracts  Affecting  Duties  of  Officers. —  Directors  of  a 
corporation  stand  in  such  a  fiduciary  relation  to  the  stockholders 
and  creditors  that  any  secret  agreement  between  themselves  and 
third  persons  the  direct  object  or  tendency  of  which  is  to  tempt 
or  induce  them  to  violate  their  duty  is  illegal."  As  a  general  rule, 
therefore,  whenever  a  contract  to  form  a  corporation  contemplates, 
as  a  necessary  feature  or  concomitant  of  the  scheme  of  organiza- 
tion, that  the  directors  of  the  corporation  when  formed  are  to 
be  deprived  of  their  judgment  and  discretion  in  matters  which 
come  within  the  scope  of  their  duty,  it  will  be  declared  void." 
And  likewise  an  agreement  that  the  affairs  of  a  going  corporation 
shall  be  conducted  in  conformance  to  the  wishes  of  a  stockholder 
is  against  public  policy  as  involving  a  surrender  by  the  directors 
of  their  power  and  duty  to  manage  the  corporation  in  accordance 
with  their  best  judgment."    So  where  the  president  of  a  hopelessly 

15.  Meyer  v.  Blair,  (1888)  109  Co.,  (Sup.  G.  T.  1883)  29  Hun  76, 
N.  Y.  600,  16  St*te  Rep.  380,  17  N.  E.  affirmed  on  other  grounda  103  N.  Y. 
228,  reversing  19  Abb.  N.  Cas.  214,  58,  3  SUte  Rep.  31,  8  N.  E.  355j 
1  How.  Pr.  N.  S.  209.  Wood    v.    Manchester    P.    Ins.    Co., 

16.  Meyer  y.  Blair,  (1888)  109  (Sup.  Sp.  T.  1900)  30  Misc.  330,  63 
N.  Y.  600,  608,  16  SUte  Rep.  380,  17  N.  Y.  S.  427,  affirmed  on  opinion  be- 
N.  E.  228.  low  64  App.  Div.  522,  67  N.   Y.  S. 

17.  BlisB  v.  Mattteson,  (1871)  45  1150;  Kountze  v.  Flannagan,  (Sup. 
N.  Y.  22,  affirming  52  Barb.  335;  O.  T.  1802)  46  State  Rep.  471,  10 
Barnes  v.  Brown,    (1880)    80  N.  Y.  N.  Y.  S.  33. 

627,    536;    Flaherty   v.   Cary,    (Sup.  18.  Electric     Pireprooflng    Co.     v. 

1901)   62  App.  IHv.  116,  70  N.  Y.  S.  Smith,    (Sup.    1906)    113   App.   Div. 

951,  affirmed  174  N.  Y.  550  mem.,  67  615,  622,  99  N.  T.  S.  37. 

N.  E.    1082;   Landes  y.  Hart,    (Sup.  19.  Maneon  y.  Curtis,    (1918)    223 

1909)   131  App.  Div.  6,  115    N.  Y.  S.  N.  Y.  313,  119  N.  E.  659,  affirming 

337;    Munson    v.   Syracuse,   etc.,    R.  171  App.  Div.  954  m«n.,  165  K.  Y.  S. 
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insolvent  railroad  corporation,  who  owned  practically  all  of  its 
mortgage  bonds,  before  any  proceedings  for  the  winding  up  of 
the  corporation  had  been  instituted,  agreed  with  a  third  person 
that  he  would  secure  a  foreclosure  of  the  mortgage,  purchase  the 
property  of  the  company  at  the  sale,  and  transfer  it  to  such  third 
person,  it  was  held  that  the  contract  was  illegal  as  tending  to  a 
breach  of  the  officer's  duty  to  the  stockholders  and  creditors  of 
the  corporation.**  Likewise,  as  in  case  of  other  trustees  and 
agents,  an  agreement  by  a  third  person  to  pay  a  director  for  using 
his  influence  to  induce  the  corporation  to  enter  into  a  contract 
with  such  third  person  is  illegal,  as  its  tendency  is  to  tempt  the 
officer  to  violate  his  official  duty,*^  and  it  is  immaterial  that  the 
promisee's  codirectors  have  knowledge  of  and  consent  to  the  agree- 
ment;** or  that  at  the  time  the  contract  was  made  the  promisee 
was  not  a  director,  where  it  is  intended  to  influence  his  conduct  on 
his  becoming  a  director.** 

No  rule  of  public  policy  forbids  a  bona  fide  transaction  between 
a  corporation  and  its  directors  or  other  managing  officers,  con- 
ducted openly  and  having  as  its  motive  some  presumable  benefit 
to  the  corporation.**  And  a  director  may  loan  money  to  the  cor- 
poration, where  the  money  is  needed  and  the  transaction  is  open 
and  otherwise  free  from  fraud,  and  take  the  benefit  of  security 
for  the  repayment  of  such  loan,**  and  this  is  held  true  though 


1123;  Kountze  v.  Flannagan,  (Sup. 
G.  T.  1892)  46  State  Rep.  471,  19 
N.  Y.  S.  33. 

90.  Munson  v.  Syracuse,  etc.,  S. 
Co.,  (Sup.  Q.  T.  1883)  29  Hun  76, 
questioned  as  to  this  but  affirmed  on 
other  grounds  103  N.  Y.  58,  3  SUte 
Rep.  31,  8  N.  E.  356. 

31.  Kos.t«r  V.  Pain,  (Sup.  1899)  41 
App.  Div.  443,  58  N.  Y.  S.  865,  29 
Civ.  Pro.  361;  Landes  v.  Hart,  (Sup. 
1909)  131  App.  Div.  6,  115  N.  Y.  a 
337. 

3S.  Landes  v.  Hart,  (Sup.  1909) 
131  App.  Div.  6,  116  N.  Y.  S.  337. 
Se«  also  Munson  v.  Syracuse,  etc., 
R.  (3o.,  (1886)  103  N.  Y.  58,  59,  74, 
3  State  Rep.  31,  8  N.  E.  355. 

SS.  Koster  v.  Plain,  (Sup.  1899) 
41  App.  Div.  443,  58  N.  Y.  S.  865,  29 
Civ.  Pro.  361. 

34.  Duncomb  v.  New  York,  etc,  R. 


Co.,  (1882)  88  N.  Y.  1;  Converse  v. 
Sharpe,  (1900)  161  N.  Y.  671,  66 
N.  E.  69,  affirming  37  App.  Div.  399, 
55  N.  Y.  S.  1080. 

35.  Converse  v.  Sharpe,  (1900)  161 
N.  Y.  571,  66  N.  R  69,  affirming  37 
App.  Div.  399,  65  N.  Y.  S.  1080.  See 
also  Duncomb  v.  New  York,  etc.,  R. 
Co.,  (1882)  88  N.  Y.  1. 

In  the  Converse  case,  supra,  Put- 
terson,  J.,  in  delivering  the  opinion 
of  tiie  Appellate  Division  (37  App. 
Div.  404),  says:  "None  of  the  cases 
have  gone  so  far  as  to  hold  that 
directors  of  a  corporation  may  not 
with  their  individual  funds  make  the 
effort  to  tide  over  a  temporary  em- 
barrassment of  the  company  and  to 
keep  it  solvent  and  to  continue  a 
going  business  believed  to  be  of  great 
value,  unless  at  the  risk  of  a  per- 
sonal loss  of  their  money  legitimately 
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the  corporation  is  hopeleedy  insolvent,  provided  the  director  is 
not  actually  aware  of  such  fact.**  A  director  or  other  officer  is 
not  permitted  while  acting  for  the  corporation  to  contract  with 
himsdf  as  an  individual,  and,  as  a  general  rule,  any  contract  so 
made,  though  not  in  the  proper  sense  illegal,  is  voidable  at  the 
option  of  the  corporation  and  its  stockholders;*''  such  a  contract 
falls  within  the  great  rule  of  law  which  invalidates  all  contracts 
made  by  a  trustee  or  fiduciary  in  which  he  is  personally  interested, 
at  the  instance  of  the  party  he  represents.**  Where  a  corporation 
has  let  a  contract  for  construction  work,  it  is  not  rendered  invalid 
by  a  secret  assignment  of  an  interest  therein  to  one  of  its  officers 
or  directors  whose  duty  it  is  to  see  that  the  contract  is  properly 
carried  out.  While  the  effect  of  such  an  assignment  is  to  permit 
the  corporation  to  compel  the  officer,  in  case  it  is  performed  while 
such  officer  has  an  interest  therein,  to  account  for  any  profits  he 
may  receive  therefrom,  the  contract  itself  is  not  avoided,  and  the 
reassignment  by  such  officer  of  his  interest  in  the  contract  may 
constitute  a  valid  consideration  for  a  promise  to  pay  him  there- 
for.*» 

Where  the  directors  of  a  corporation  own  its  entire  stock  there 
is  no  reason  why  their  power  and  discretion  cannot  be  controlled 
by  an  agreement  between  themselves,  provided  that  the  interests 
of  creditors  are  not  affected.**    Transfers  of  stock  to  a  person  to 

used  in  that  effort.  In  holding  thai 
a  contract  to  take  security  for  a  loan 
thus  made  18  not  void,  there  is  no  vio- 
lation of  tMj  rule  of  law  or  equity, 
it  bein^  fairly  established'  that  the 
transaction  woe  purely  of  the  char- 
acter mentioned.  It  muet  be  open 
•nd  above  board,  plain  and  obvious 
in  all  its  details,  end  if  it  stands 
that  test,  the  directors  contracting 
taking  no  more  than  sufficient 
security  for  their  loan,  there  is  no 
viokution  of  that  duty  (avoiding  ab- 
solutely the  contract)  which  agents 
oocnpying  fiduciary  relations  owe  to 
their  princii>al8,  for  in  those  rela- 
tioiH  tbe  duties  and  obligations  of 
directors  to  their  corporations  are 
to  ibe  foand.  The  contract  may  be 
voidable,  but  restitution  of  the  money 
loaned  must  he  made  if  that  CMvtraot 
is  to  be  avoided." 
Se.  Converse  v.  Sharpe,  (1900)  161 


N.  Y.  671,  66  N.  E.  69,  affirming  37 
App.  Div.  399,  56  N.  Y.  8.  1080. 

S7.  Munson  v.  Syracuse,  etc.,  K. 
Co.,  (1886)  103  N.  Y.  58,  3  State 
Bep.  31,  8  N.  E.  365;  Barr  v.  New 
York,  etc,  R.  Co.,  (1891)  126  N.  Y. 
263,  34  State  Rep.  743,  26  N.  E.  145; 
Abbott  V.  Harbeson  Textile  Co.,  (Sup. 
1914)  162  App.  Div.  405,  147  N.  Y.  S. 
1031. 

98.  Munson  v.  Syracuse,  etc.,  B. 
Co.,  (1886)  103  X.  Y.  58,  3  State 
Rep.  31,  8  K.  E.  356.  See  supra,  sec- 
tion 152  et  seq.,  as  to  constructive 
frauds  arising  out  of  confidential  and 
fiduciary  relations. 

S9.  Barnes  v.  Brown,  (1880)  80 
K.  Y.  527,  reversing  aa  to  this  11 
Hun  315. 

30.  Kassel  v.  Empire  Tinware  Co., 
(Sup.  1917)  178  App.  Div.  176,  164 
N.  Y.  S.  1033. 
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hold  in  trust  for  the  sole  purpose  of  qualifying  him  to  act  as  a 
director  are  not,  in  the  absence  of  a  statutory  restriction,  viola- 
tive of  poblic  policy.*^  And  the  agreement  of  an  officer  to  share 
his  salaiy  with  another  in  consideration  of  services  rendered  him 
in  the  performance  of  his  duties  is  upheld." 

§  524.  Oontracts  Affecting  Duty  of  Stockholders  Ctenerally. — 
A  stockholder  has  an  unrestricted  right  to  sell  his  stock  irrespective 
of  the  result  to  other  stockholders,  and  in  doing  so  may  obtain, 
if  he  can,  a  greater  price  than  that  offered  to  other  stockholders, 
and  may  do  this  even  if  he  is  aware  that  the  purchaser  is  acting 
in  the  contemplated  acquisition  of  a  controlling  interest  in  the 
company."  And  an  agreement  by  a  stockholder  to  withdraw  his 
Individual  opposition  to  a  foreclosure  suit  by  mortgage  bondhold- 
ers for  a  consideration,  not  shared  in  by  the  stockholders  generally, 
is  not  necessarily  ill^al  as  a  fraud  on  the  other  stockholders  or 
general  creditors  of  the  corporation.**  It  is  also  said  that  stock- 
holders may  vote  for  the  protection  of  what  they  may  deem  their 
own  pecuniary  interest  or  requirements."  They  may  enter  into 
valid  agreements  which  seek  to  control  the  stock  of  the  corporation 
for  the  purpose  of  management  lawful  in  itself."  "It  is  the 
general  rule,"  says  Earl,  J.,  "  sanctioned  by  the  policy  of  the 
law,  that  those  who  have  the  largest  interest  in  corporations  may 
control  them,  as  they  have  the  greatest  interest  that  they  shall 
be  well  managed.""  Agreements  under  which  their  stock  is 
pooled  by  a  transfer  to  a  trustee  to  be  voted  by  him  as  a  unit 
are  not  regarded  as  against  public  policy,  and  the  Greneral  Corpora- 
tion Law  (see  Gen.  Corp.  Law,  §  25;  22  McKinney's  Cons.  Laws, 
p.  153)  expressly  provides  for  the  transfer  of  stock  to  trustees 
for  the  purpose  of  being  voted  on  by  them. 

A  stockholder  cannot  make  his  right  to  vote  a  subject  of  traffic 
or  barter,  as  he  owes  a  duty  to  the  corporation  and  his  feUow  stock- 
Si.  Budd  V.  Kunroe,   (Sup.  G.  T.         35.  Wood    t.    Mancheater   F.    Ina. 
1879)    18  Hun  316.  Co.,  (Sup.  Sp.  T.  1900)  30  Mioc  330, 

SS.  Wbit«  V.  Polhamus,  (Marine  331,  63  N.  Y.  S.  427,  affirmed  oo 
Ct.  1882)   1  City  Ct.  421.  opinion  below  64  App.  Div.  522,  67 

83.  Wood    V.    Manchester    F.    Ins.      N.  Y.  S.  1150. 

Co.,  (Sup.  Sp.  T.  1900)  30  Misc.  330,  86.  Scruggs     v.     CotteriH,      (Sap. 

331,  63  N.  Y.  S.  427,  aflSrmed  on  opin-  1902)     67    App.    Div.    683,    588,    73 

ion    below    54    App.    Div.    622,    67  N.  Y.  S.  882;  Hey  v.  Dolphin,  (Sup. 

N.  Y.  S.  1160.  G.   T.   1895)    92  Hun   230,  71   State 

84.  Marie  v.   Garrison,    (1880)    83  Rep.  794,  36  N.  Y.  S.  627. 

N.    Y.    14,    27,    reversing    on    other  87.  Barnes    v.    Brown,     (1880)    80 

grounds  46  Super.  Ct.  167.  N.  Y.  527,  537. 
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holders  to  exercise  his  right  in  good  faith,  and  a  contract  by  a 
third  person  to  pay  him  for  voting  in  a  particvdar  way  would  be 
contrary  to  public  policy."*  The  fact  that  a  stockholder  owns  a 
majority  of  the  stock  does  not  entitle  him  to  use  his  position  to 
further  his  personal  interest  at  the  possible  expense  of  his  fellow 
stockholders."  This  principle  is  expressly  recognized  in  the  Gen- 
eral Corporation  Law  (see  Qen.  Corp.  Law,  §  22;  22  McKinney's 
Cons.  Laws,  p.  144),  which  expressly  provides  that  a  stockholder 
shall  not  sell  for  a  personal  consideration  his  right  to  vote.*' 
Where  a  stockholder  accepts  the  trusteeship  of  the  corporation, 
as  by  becoming  a  director,  president,  or  the  like,  the  freedom  of 
his  right  as.  a  stockholder  is  fettered  by  the  lines  of  his  trust 
duty.  It  is  a  voluntary  thing  for  him  to  assume  such  a  position, 
but  once  accepted  paramount  duties  flow  from  the  responsibility 
which  he  takes.** 

It  has  been  held  that  a  contract  between  corporations,  otherwise 
lawful,  is  not  rendered  illegal  by  a  provision  under  which,  as 
security  for  performance  on  its  part,  one  of  the  corporations  agrees 
to  transfer  a  majority  of  its  stock  to  the  other  and  thus  enable  the 
latter,  in  case  of  a  default  by  the  former,  to  elect  directors  and 
other  officers  of  the  defaulting  corporation  who  will  carry  out 
the  terms  of  the  contract.** 

§  525.  Traffic  In  Corporate  Offices. —  A  director  is  not  permitted 
to  make  a  profit  out  of  a  resignation  of  his  office,  and  a  promise 
to  pay  him  for  so  doing  is  illegal  and  unenforceable  as  tending 
to  a  breach  of  his  duty  to  the  corporation.*'  The  courts  do  liot 
permit  stockholders  to  trade  or  barter  away  the  offices  of  the  cor- 
poration for  their  own  private  advantage,  and  when  such  contracts 
have  been  sought  to  be  enforced,  the  courts  have  uniformly  held 
that  they  are  illegal  as  against  public  policy.**    For  example,  it 

38.  FenncBsy  v.  Ross,   (Sup.  1896)  42.  Tonawanda  Valley,  etc.,  R.  Co. 

6  App.  Div.  342,  39  N.  Y.  S.  323,  on  v.  New  York,  etc.,  R.  Co.,  (Sup.  G.  T, 

prior  appeal  90   Hun  298,   70   State  1886)  42  Hun  496,  4  State  Sep.  744. 

Bep.  310,  36  N.  Y.  8.  868.  See  alao   Metropolitan  Trust  Co.  v. 

S9.  Fennessy  v.  Robs,   (Sup.  1896)  New  York,  etc.,  R.  Co.,   (Sup.  G.  T. 

6  A'pp.  Div.  342,  39  N.  Y.  S.  323.  1887)   45  Hun  84,  9  State  Rep.  416. 

40.  See  In  re  Germicide  Co.,  (Sup.  43.  See  supra,  section  623,  as  to 
G.  T.  1892)  65  Hun  606,  48  State  the  validity  of  contracts  tending  to 
Rep.  294,  20  N.  Y.  S.  495.  a  breach  of  duty  on  the  part  o*  cor- 

41.  Wood    V.    Manchester    F.    Ins.  porate  officers. 

Co.,  (Sun.  Sp.  T.  1900)  30  Misc.  330,  44.  Bonta  v.  Bridley,    (Sup.   1902) 

332,    63    N.   Y.   S.    427,   affirmed    on  77  App.  Div.  33,  40,  78  N.  Y.  S.  961 

opinion   below  54  App.  Div.  522,  67  (per  Davy,  J.);  Fabre  v.  CDonohue, 

N.  Y.  S.  1160.  (Sup.  1918)    185  App.  Div.  779,  173 
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has  been  held  that  in  a  sale  of  stock  an  agreement  by  the  seller 
to  bring  about  a  change  in  the  directors  of  the  corporation,  and 
substitute  for  those  in  office  persons  selected  by  the  purchaser, 
such  change  not  to  be  brought  about  by  the  vote  of  a  majority 
of  the  stockholders  but  through  the  contrivance  and  influence  of 
the  sdler,  renders  the  contract  illegal."  The  fact  that  a  stock- 
holder owns  a  majority  of  the  stock  and  may  thereby  control  the 
election  and  appointment  of  the  corporate  officers  does  not  entitle 
him,  on  a  sale  of  a  part  of  his  stock,  to  barter  the  corporate  offices 
for  his  personal  gain  and  as  a  part  of  the  consideration  to  be 
paid.« 

On  the  other  hand,  stockholders,  especially  where  they  own  a 
majority  of  the  shares,  may  enter  into  a  bona  fide  agreement  for 


N.  Y.  S.  472,  180  App.  I>iv.  665,  168 
N.  Y.  S.  90;  Fremont  v.  Stone,  (Sup. 
G.  T.  1864)  42  Barb.  169;  Fennessy 
V.  Roes,  (Sup.  G.  T.  1895)  90  Hun 
298,  70  State  Rep.  310,  35  N.  Y.  S. 
868,  on  second  appeal  5  App.  Div. 
344,  39  N.  Y.  8.  323. 

In  the  Fennessy  case,  supra,  Van 
Brunt,  P.  J.,  eaid  (90  Hun  300): 
"  It  does  not  appear  that  'the  plain- 
tiff in  this  action  was  the  sole  stock- 
holder or  that  he  owned  a  majority 
of  the  stock.  And  even  if  this  latter 
fact  appeared,  it  might  not  be  suffi- 
cient to  justify  a  director  or  an  of- 
ficer of  the  corporation  in  selling  its 
offices  and  management  for  money 
which  he  places  in  his  own  private 
pocket.  As  already  stated,  in  the 
case  at  bar  it  does  not  appear  but 
that  the  plaintiff  was  sacrificing  the 
interest  of  the  other  stockholders  in 
these  corporations  for  a  money  bene- 
fit to  be  derived  by  himself  alone. 
It  seems  to  us,  therefore,  that  the 
attempted  sale  of  stock  connected 
with  such  conditions  is  necesaerily 
against  public  policy  and  cannot  be 
enforced.  Our  attention  has  been 
called  to  no  case  where  any  such 
principle  has  been  upheld.  On  the 
contrary,  wherever  there  has  been  an 
attempt  at  bartering  away  the  in- 
terests of  the  corporation  by  one  of 
its    stockholders    or    directors,    con- 


tracts tending  to  that  result  have 
always  been  held  to  be  against  pub- 
lic policy." 

45.  Fremont  v.  Stone,   (Sup.  G.  T. 
1864)  42  Barb.  169. 

46.  Fennessy  v.  Rose,   (Sup.  1896) 

5  App.  Div.  342,  39  N.  Y.  S.  323, 
on  prior  appeal  90  Hun  298,  70  State 
Rep.  310,  35  N.  Y.  S.  868;  Pabre  v. 
O'Donohue,  (Sup.  1918)  185  App. 
Div.  779,  173  N.  Y.  S.  472,  180  App. 
Div.  565,  168  N.  Y.  S.  90. 

In   Fennessy  v.  Ross    (Sup.    1896) 

6  App.  Div.  342,  39  N.  Y.  S.  323, 
Patterson,  J.,  says:  "It  is  true 
that  the  plaintiff,  as  the  owner  of 
a  majority  of  the  stock  in  the  three 
corporations,  would  have  power  to 
shape  their  policy,  and  by  the  pos- 
session of  that  power  to  control  their 
business,  but  that  does  not  make 
him  the  owner  of  the  corporations 
so  that  he  can  farm  out  their  offices. 
.  .  .  The  control  which  he  acquires 
by  reason  of  his  ownership  <rf  a 
majority  of  the  shares  of  the  corpo- 
rations is  the  control  of  the  Inti- 
mate business  policy  of  the  corpo- 
rations within  lawful  limits,  and  a 
contract  by  which  he  agrees  that  a 
part  of  his  shares  shall  be  used  to 
put  and  keep  in  office  a  person  who 
may  or  may  not  'be  qualified  to  dis- 
charge its  duties  is  not  a  lawful 
exercise  of  power." 
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the  purpose  of  electing  directors  of  their  choosing.*'  As  said  by 
Sandford,  J.:  "  Practically,  the  selection  of  candidates  must  pre- 
cede an  election,  and  it  would  often  be  difficult,  if  not  impossible, 
to  make  such  selection  without  comparison  of  views,  combination, 
concession  and  concerted  action.  "**  Collins,  J.,  also  says  in  a 
recent  case :  "  It  is  not  UlegEil  or  against  public  policy  for  two 
or  more  stockholders  owning  the  majority  of  the  shares  of  stock 
to  unite  upon  a  course  of  corporate  policy  or  action,  or  upon  the 
officers  whom  they  will  elect.  An  ordinary  agreement,  among  a 
minority  in  number  but  a  majority  in  shares,  for  the  purpose  of 
obtaining  control  of  the  corporation  by  the  election  of  particular 
persons  as  directors  is  not  illegal.  Shareholders  have  the  right  to 
combine  their  interests  and  voting  powers  to  secure  such  control 
of  the  corporation  and  the  adoption  of  and  adhesion  by  it  to  a 
specific  policy  and  course  of  business.  Agreements  upon  a  suf- 
ficient consideration  between  them,  of  such  intendment  and  effect, 
are  valid  and  binding,  if  they  do  not  contravene  any  express 
charter  or  statutory  provision  or  contemplate  any  fraud,  oppres- 
sion or  wrong  against  other  stockholders  or  other  illegal  object."** 
A  director  or  other  officer,  on  a  bona  fide  sale  of  his  stock,  may 
agree  to  resign  his  office,  so  as  to  permit  the  purchaser  to  be 
elected  thereto,  without  rendering  the  transaction  illegal ;  **  and  if 
the  seller  owns  a  majority  of  the  stock,  an  agreement  by  him  to 
use  his  influence  to  secure  the  resignation  of  the  present  directors 
and  thus  enable  the  purchaser,  as  owner  of  a  majority  of  the  stock, 
to  substitute  others  selected  by  him,  is  upheld."  An  agreement 
between  parties  for  the  formation  of  a  corporation  is  not  rendered 
illegal  because  it  provides  that  certain  persons  are  to  act  as  tem- 
porary directors  and  at  the  request  of  the  parties  resign  to  make 
room  for  those  having  the  actual  interest  in  the  corporation." 
Where  all  the  stock  of  the  corporation  is  held  by  the  parties  to  the 

47.  Manaoii  v.  Curtis,    (1918)    223  49.  Man«on  v.  Curtis,   (1918)    223 

N.   Y.  313,  119  N.  E.  569,  affirming  N;  Y.  313,  319,  119  N.  E.  559. 

171  App.  Div.  964  mem.,  165  N.  Y.  S.  50.  Barnes    v.    Brown,    (1880)    80 

1123;      Havemeyer     v.      Havemeyer,  N.   Y.   527,  reversing  as  to  thie   11 

(Super.  Ct.  1878)  43  Super.  Ct.  606,  Hun  316. 

affirmed  86  N.  Y.  618  mem.,  13  Wkly.  51.  Barnes   v.    Brown,    (1880)    80 

Dig.  125.    See  also  Bonta  v.  Gridley,  y.  Y.  627,  reversing  as  to  this  11 

(Sup.    1902)    77    App.    Div.    33,    78  Hun  315. 

N.   Y.  S.  961.  68.  King    v.    Barnes,     (1888)     109 

4S.  Havemeyer       v.       Havemeyer,  N.  Y.  267,  15  State  Rep.  62,  16  N.  E. 

(Super.  Ct.  1878)  43  Super.  Ct.  606,  332,  affirming  12  State  Rep.  642. 
512. 
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agreement,  an  agreement  by  one  to  purchase  the  stock  of  the 
other  in  case  he  is  not  retained  in  a  particular  office  is  upheld." 
It  has  also  been  held  that  a  provision  in  a  contract  hj  a  corpora- 
tion for  the  sale  of  the  treasury  stock,  constituting  an  overwhelm- 
ing majority  of  the  stock,  that  the  secretary  and  treasurer  of 
the  corporation  shoidd  resign  and  that  a  person  selected  by  the 
purchaser  should  be  appointed  to  fill  such  offices,  and  that  the 
directors  should  also  resign  before  the  expiration  of  their  term  of 
office  and  thus  enable  the  purchaser,  as  the  owner  of  a  majority 
of  the  stock,  to  select  the  persons  to  fill  the  vacancies,  did  not 
render  the  contract  of  sale  illegal.  "  It  certainly,"  says  Scott,  J., 
"  did  not  destroy  the  validity  of  the  contract  that  by  one  of  its 
terms  defendant  was  to  be  invested  with  this  power  of  control  at 
once,  upon  acquiring  the  stock,  instead  of  waiting  for  the  next 
annual  meeting."" 

§  526.  Proxiet. —  Though  the  right  of  a  member  of  a  corporation 
to  vote  by  proxy  may  not  be  a  common  law  right  but  must  be 
conferred  by  statute  or  a  by-law  enacted  under  statutory  sanction 
express  or  implied,'^  it  has  been  conferred  on  stockholders  of 
domestic  private  corporations  from  quite  an  early  date,"  and  is 
expressly  recognized  in  the  (Jeneral  Corporation  Law  (see  Gen. 
Corp.  Law,  §  26;  22  McKinney's  Cons.  Laws,  p.  155),  and  the  view 
has  been  taken  that  an  agreement  between  stockholders  that  they 
will  not  exercise  their  right  to  vote  by  proxy  is  contrary  to  public 
policy  and  unenforceable.*^  In  the  absence  of  a  statutory  restric- 
tion a  provision  that  a  proxy  shall  not  be  revoked  is  upheld  as  con- 

S8.  Drudolieb    v.    Harris,     (1913)  57.  Fisher   v.    Bush,    (Sup.    G.   T. 

209  N.  Y.  211,  102  N.  E.  600,  revers-  1886)  36  Hun  641,  wherein  Barker,  J., 

ing  on  other  grounds  166  App.  IN7.  said    (p.    644):      "The    clauee   that 

83,  140  N.  Y.  S.  60.  neither   will   vote  by   proxy   in  the 

64.  San  Remo  Copper  Min.  Co.  t.  choioe  of  a  board  of  directors  is  per- 

Moneuse,   (Sup.  1012)   140  App.  Div.  nicious,    and    is    well    calculated   to 

26,  133  N.  Y.  S.  600,  re-vvrsing  132  concentrate   in  the  hands   of  a  few 

N.  Y.  8.  670.  shareholders   the  power   of  selecting 

55.  People  T.  Twaddell,  (Sup.  O.  T.  the  executive  and  managing  officers 
1870)  18  Hun  427;  Philips  v.  Wick-  of  the  corporation,  and  deprives  the 
ham,  (Chan.  Ct.  1820)  1  Paige  600,  owner  of  shares  of  one  of  the  at- 
590.  tributes    of    ownerdiip,    that    is,   of 

56.  In  re  Lighthall  Mfg.  Co.,  (Sup.  selecting  agents  and  attorneys  to 
Q.  T.  1888)  47  Hun  268,  13  State  counsel  and  aid  him  in  the  prudent 
Rep.  381 ;  Hev  v.  Dolphin,  ( Sup.  and  intelligent  management  of  his 
G.  T.   1806)    92  Hun  230,  71   State  property." 

Rep.  794,  36  N.  Y.  S.  627. 


Digitized  by  VjOOQIC 


5  527]  ILLEGALITY  811 

sistent  with  public  policy  when  given  for  a  consideration  and 
conpled  with  an  interest.^  Thus  a  provision  in  an  agreement 
between  the  joint  owners  of  property  to  be  transferred  to  a 
corporation  in  consideration  of  shares  of  stock  to  be  issued  to  them 
jointly,  whereby  an  irrevocable  proxy  is  given  one  to  vote  the 
stock,  has  been  upheld.'*  It  seems,  however,  that  a  stockholder 
in  a  domestic  corporation  cannot,  under  the  provision  of  the  Gen- 
eral Corporation  Law  (see  Gen.  Corp.  Law,  §  26;  22  McKinney's 
Cons.  Laws,  p.  155)  which  expressly  provides  that  every  proxy 
shall  be  revocable  at  the  pleasure  of  the  person  executing  it,  give 
an  irrevocable  proxy  or  bind  himself  by  an  agreement  not  to 
revoke  his  proxy.**  Still  it  has  been  held  that  the  provision  is  not 
retroactive  and  does  not  invalidate  an  irrevocable  proxy  thereto- 
fore given.** 

Indemnity  against  Liability  for  Wrongful  Act 

§  527.  In  General. —  A  contract  to  indemnify  a  person  from  the 
consequences  he  might  suifer  from  the  perpetration  of  an  unlawful 
act  would  be  illegal.  Consequently  a  contract  to  reimburse  a 
liquor  dealer  for  any  fine  which  may  be  imposed  on  him  by  reason 
of  his  violation  of  the  liquor  laws  is  illegal,  and  unenforceable  by 
the  liquor  dealer ;  ^  but  it  would  be  otherwise,  it  seems,  as  to  a 
contract  for  indemnity  against  liability  which  the  liquor  dealer 
might  incur  by  reason  of  a  violation  of  such  laws  by  his  servants 
without  his  consent  or  acquiescence.**  Likewise  «n  automobile 
insurance  policy  in  so  far  as  it  may  in  express  terms  attempt  to 
insure  the  policyholder  against  liability  which  he  may  incur  while 
the  car  is  being  driven,  with  his  consent,  by  a  person  under 
eighteen  years  of  age  in  violation  of  the  statute  (Highway  Law, 
§  282,  subd.  2;  24  McKinney's  Cons.  Laws,  p.  281),  is  illegal  and 

SB.  Hey   t.   Dolphin,    (Sup.    G.   T.  1892)  65  Hun  606,  48  State  Bep.  204, 

1895)  92  Hun  230,  71  State  Rep.  794,  20  K  Y.  S.  495. 

36  N.  Y.  S.  627.    See  also  Brown  v.  61.  Hey   v.   Dolphin,    (Sup.   G.   T. 

Fkcific   Mail   Steamship  Co.,    (1867)  1895)  92  Hun  230,  71  State  Hep.  794, 

6  Blatchf.  525,  4  Fed.  Cas.  No.  2,026.  36   N.   Y.    S.   627. 

59.  Hey  v.  Dolphin,  (Sup.  G.  T.  69.  In  re  White,  (Sup.  1907)  122 
1895)  92  Hun  230,  71  State  Bep.  794,  App.  Div.  93,  95,  106  N.  Y.  S.  738, 
36  N.  Y.  S.  627.  reversing  54  Misc.  357,  104  N.  Y.  S. 

60.  Sullivan  v.  Parkes,  (Sup.  1902)  711. 

60  App.  Div.   221,  230,  74  N.  Y.  S.  63.  In  re  White,    (Sup.   1907)    122 

787;  In  re  Germicide  Co.,  (Sup.  G.  T.      App.  Div.  93,  95,  106  N.  Y.  S.  738. 
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therefore  unenforceable;**  but  it  is  held  that  where  the  poli<y 
is  one  of  general  indemnity  against  liability  resulting  from  the 
use  of  the  car,  without  any  contemplation  that  it  might  be  wrong- 
fully driven,  the  fact  that  the  liability  in  question  was  incurred 
while  the  car  was  being  unlawfully  driven  with  the  consent  of 
the  insured  by  a  person  imder  the  required  age  will  not  prevent 
a  recovery  on  the  policy.  In  this  connection  Hubbs,  J.,  says: 
"  The  independent  legal  contract  of  insurance,  founded  upon  a 
good  and  valid  consideration,  was  not  made  void  by  an  incidental 
violation  of  the  Highway  Law.  The  violation  of  the  statute  was 
an  entirely  distinct  and  disconnected  act.  The  issuing  of  the  policy 
and  the  violation  of  the  Highway  Law  were  in  no  way  connected. 
The  issuing  of  the  policy  did  not  lead  to  the  violation  of  the 
Highway  Law  in  any  way,  it  was  not  intended  to  aid  or  encourage 
such  violation  of  the  law,  and  it  is  not  alleged  in  the  answer  to 
have  had  any  such  effect.  The  risks  insured  against  are  not  the 
consequences  of  illegal  acts,  but  of  accidents."*'  A  contract  to 
indemnify  a  person  against  the  consequences  of  a  known  wrongful 
act  injurious  to  a  third  person  is  also  held  illegal."  "  If  two 
parties  unite, ' '  says  Sheam,  J.,  ' '  intending  to  commit  any  species 
of  wrongful  act  against  the  i)erson  or  property  of  another,  it  is 
clear  that  no  court  would  sustain  an  action  based  upon  the  promise 
of  one  of  the  wrongdoers  to  indemnify  the  other  in  consideration 
of  his  participation  in  the  wrong."*'  This  would  be  true  as  to 
a  contract  to  indemnify  a  person  against  the  consequences  of  an 
act  which  both  parties  know  at  the  time  will  be  a  trespass."  No 
rule  of  public  policy  precludes  an  employer  from  contracting  for 
indemnity  against  liabilities  which  he  may  incur  through  the 
negligence  of  his  employees.** 

64.  Messerainith  v.  American  Fidel-  68.  Coventry     t.     Barton,      (Sup. 

ity  Co.,  (Sup.  Sp.  T.  1917)   101  Misc.  1819)   17  Johna.  142. 

698,  167  N.  Y.  8.  679,  affirmed  as  to  69.  Wesiinghouae,  etc.,  Co.  v.  Long 

■tilts  but  reversed  on  other  grounds  Island  B.  Co.,  (Sop.  1914)   160  App. 

187  App.  Difr.  35,  175  N.  Y.  S.  169.  Div.  200,  146  N.  Y.  S.  201,  affinned 

66.  Messersmith  v.  American  Fidel-  216  N.   Y.   697  mem.,   and  affirming 

Hy  Co.,    (Sup.  1919)    187  App.  Div.  110  N.   E.   1051,  80  Misc.   127,   141 

35,  176  N.  Y.  8.   169,  reversing  101  N.   Y.  S.    644;    Post  v.    N«v  Y^ork 

•Misc.  598,  167  N.  Y.  8.  579.  Municipal  R.  Corp.,   (Sup.  1919)    187 

66.  Griffiths  v.Hardentergh,  (1869)  App.  Div.  167,  175  N.  Y.  &  392. 
41  N.  Y.  464.  See    also    Long    Island    R    Co.    v. 

67.  Appleton  v.  Warbasse,  (Sup.  American  Bridge  Co.,  (Sup.  1916) 
Sp.  T.  1915)  92  Misc.  42,  46,  155  176  App.  Div.  170,  161  N.  Y.  S.  543. 
N.  Y.  S.  987. 


Digitized  by  VjOOQIC 


i  528]  ILLEGALITY  ftlS 

§  528.  Want  of  Knowledge  of  Wrongful  Ohanicter  of  Act. — 

If  the  parties  to  the  contract  do  not  contemplate  that  an  unlawful 
act  may  be  perpetrated,  a  contract  of  indemnity  in  case  the  act 
should  in  fact  be  wrongful  as  regards  third  persons  is  upheld,^* 
and  this  is  true  if  the  party  to  be  indemnified  does  not  himself 
know  that  the  act  he  is  doing  is  wrongful,  though  the  party  at 
whose  instance  the  act  is  done  and  who  agrees  to  indemnify  the 
other  does  know  it."  "  I  have  no  hesitation,"  says  Spencer,  C.  J., 
in  an  early  case,  "  in  sajang  that  it  is  a  true  and  just  distinction 
between  promises  of  indemnity  which  are,  and  those  which  are 
not,  void ;  that  if  the  act  directed  or  agreed  to  be  done  is  known 
at  the  time  to  be  a  trespass,  an  express  promise  to  indemnify  would 
be  illegal  and  void;  but  if  it  was  not  known  at  the  time  to  be  a 
trespass,  the  promise  of  indemnity  is  a  good  and  valid  promise."" 
Thus  where  the  plaintiff  at  the  instance  of  the  defendant  and 
under  the  latter 's  promise  of  indemnity  does  an  act  which  he  did 
not  know  at  the  time  was  a  trespass,  the  promise  of  indemnity 
is  held  valid.'*  And  where  a  sheriff  in  good  faith  levies  an  execu- 
tion on  the  property  claimed  by  a  third  person,  a  bond  given  to 
indemnify  him  is  upheld.'*  Also  in  case  of  a  contract  between  an 
author  and  a  publisher  for  the  publication  of  a  book  to  be  written, 
if  the  parties  do  not  contemplate  that  it  shall  contain  libelous 
matter,  but  the  contrary,  a  stipulation  by  the  author  to  indemnify 
the  publisher  against  any  suit,  etc.,  by  reason  of  any  libelous  mat- 
ter contained  in  the  work  is  valid  and  enforceable.  "  The  case 
stands,"  says  Shearn,  J.,  quoting  with  approval  from  a  well  con- 
sidered Massachusetts  case,  "  on  grounds  entirely  different  from 
those  on  which  it  would  stand  if  it  appeared  that  the  parties 
intended  to  publish  or  contemplated  the  publication  of  libelous 
matter.  There  is  nothing  in  the  agreement  fairly  to  show  that  such 
was  their  purpose.  The  most  that  can  be  said  is,  that  though 
there  was  no  intention  to  write  or  publish,  nor  any  contemplation 

70.  Coventry  v.  Barton,  (Sup.  79.  Coventry  v.  Bart<Hi,  (Sup. 
1819)  17  Johng.  142;  St<me  V.  1819)  17  Johns.  142,  143. 
Hooker,  (Sup.  1828)  9  Cow.  164;  78.  Stone  v.  Hooker,  (Sup.  1828) 
Appleton  T.  Warbasee,  (Sup.  Sp.  T.  9  Cow.  164;  Allaire  t.  Ouland,  (Sup. 
1916)  92  Misc.  42,  155  N.  Y.  8.  987.  1800)  2  Johns.  Cas.  62;  Coventry  v. 
See  also  Parker  v.  Bochester,  (Chan.  Barton,  (Sup.  1819)  17  Johns.  142. 
Ct.  1820)   4  Johng.  Ch.  329.  74.  Griffiths  t.  Hardenbergh,  (1869) 

71.  Coventry     v.     Barton,      (Sup.  41  N.  Y.  464;  Ball  v.  Pratt,   (Sup. 
1819)      17     Johns.     142;     Stone    v.  G.  T.  1862)  36  Barb.  402,  407. 
Hooker,   (Sup.  1828)  9  Cow.  164. 
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of  writing  or  publishing,  libelous  matter  on  the  part  of  the  author 
or  publisher,  it  might  turn  out  after  the  book  was  published  that 
it  did  contain  libelous  matter.  But  that  is  very  far  from  saying 
that  the  parties  had  in  view  an  illegal  purpose  in  publishing  the 
book.  We  see  nothing  unlawful  in  a  contract  which  provides,  with- 
out anything  more,  that  the  author  shall  indemnify  the  publisher 
for  costs  and  damages  to  which  he  may  be  subjected  by  reason 
of  the  publication  of  a  book  to  be  written  by  the  author.  ...  In 
order,  we  think,  to  render  the  contract  unlawful,  it  should  appear 
that  there  was  an  intention  on  the  part  of  the  author  and  pub- 
lisher to  write  and  publish  libelous  matter,  or  that  the  author 
proposed,  with  the  knowledge  and  acquiescence  of  the  publisher, 
to  write  libelous  matter,  or  that  the  contract  on  its  face  provided 
for  or  prompted  an  illegal  act."'' 

§  529.  Indemnity  against  Past  Wrongful  Act. —  There  can  be 
no  question  but  that  a  contract  to  indemnify  a  person  against  the 
consequences  of  an  act  already  done,  and  not  known  by  him  to  be 
wrongful  or  illegal  at  the  time  of  its  doing,  is  valid.'*  And  the 
same  is  held  true  though  the  party  to  be  indemnified  may  have 
known  at  the  time  of  the  doing  of  the  act  that  it  was  wrongful, 
as  that  fact  can  in  no  way  operate  as  an  encouragement  to  the 
doing  of  an  iUegal  act."  Thus  though  a  bond  to  indemnify  a 
sheriff  against  the  consequences  of  a  voluntary  escape  of  a  judg- 
ment debtor  to  be  thereafter  permitted  would  be  illegal,'*  it  is 
held  otherwise  as  to  a  bond  to  indemnify  him  against  a  voluntary 
escape  which  had  theretofore  happened."  And  this  is  held  true 
as  to  an  indemnity  bond  against  liability  for  an  act  done  in  good 
faith  in  the  levy  of  an  execution,  but  which  turned  out  to  be  a 
trespass.***  So  where  an  agent  has  incurred  a  liability  for  fraud 
while  acting  for  his  principal  in  the  sale  of  property,  a  contract 
by  a  third  person  to  indemnify  him  against  liability  for  such 
past  conduct  is  valid." 

75.  Appleton  v.  Warbaase,  (Sup.  79.  €piv«n  v.  DriggB,  (Sup.  1803) 
Sp.  T.  1915)  92  Misc.  42,  45,  155  1  Cainee  450,  460.  See  also  Doty 
N.  Y.  S.  987.  V.  Wilson,  (Sup.  1817)  14  Jrfiae.  378, 

76.  Griffiths  V.  Hardenbergh,  (1869)  381. 

41  N.  Y.  464.  80.  Griffiths  t.  Hardenbergh,  (1669) 

77.  Kneeland  v.  Bogerei,  (Super.  Ct.  41  N.  Y.  464.  As  to  obligations,  etc., 
1829)  2  Super.  Ct.  579.  exacted  colore  officii,  see  supra,  aec- 

78.  MTieeler  v.  Bailey,  (Sup.  1816)  tion  429. 

13  Johns.  366;  Webber  v.  Blunt,  81.  Kneeland  t.  Rogers,  (Super. 
(Sup.  1838)   19  Wend.  188.  a.  1829)  2  Super.  Ct.  679. 
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Exemption  from  and  Limitaiion  of  Liability  for  Negligence 

§  530.  In  General. —  As  heretofore  shown  public  policy  forbids 
a  person  to  contract  for  indemnity  against  liability  for  his  own 
wrongful  act  committed  with  knowledge  of  its  wrongful  charac- 
ter," and  it  has  been  said  Ahat  a  provision  in  a  contract  between 
the  state  and  a  railway  company,  under  which  the  company  is 
given  the  privilege  of  using  a  bridge  erected  by  the  state,  to 
indemnify  the  state  from  any  liability  to  third  persons  resulting 
from  the  gross  n^ligence  of  the  state  in  performing  its  duty  of 
keeping  the  bridge  in  proper  repair,  would  be  against  public  policy 
and  unenforceable."  While  a  person  may  not,  on  grounds  of 
public  policy,  relieve  himself  from  liability  for  his  own  negligent 
acts,**  this  does  not  preclude  a  master,  whether  an  individual  or 
a  corporation,  from  contracting  for  immunity  from  liability  for 
injuries  caused  by  the  negligence  of  servants,**  and  a  warehouse- 
man is  permitted  to  limit  the  measure  of  its  liability  for  the  loss 
of  articles  to  a  valuation  fixed  by  the  parties.** 

§  531.  Liability  of  Master  to  Servant.— (According  to  the  view 
taken  in  some  jurisdictions,  a  servant  may  by  contract  exonerate 
his  master  from  liability  for  a  personal  injury  which  may  be 
inflicted  by  the  negligence  of  the  master;  but  the  view  taken  in 
most  jurisdictions  in  this  country  is  that  an  agreement  of  this 
character  is  against  public  policy,"  and  this  is  now  the  established 
doctrine  of  our  courts.**  This  is  especially  true  where  the  attempt 
is  to  relieve  the  master  from  liability  for  his  failure  to  perform 

BS.  See  supra,  section  527.  87.  See    Master    and    Servant,    18 

83.  People      v.      Syracuse      Rapid      R.  C.  L.  p.  655  et  seq. 

Transit  R.  Co.,  (Sup.  1909)   129  App.  88.  Johnston  v.  Fargo,   (1906)    184 

Div.   800,   804,    114   N.   Y.   S.   776.  N.  Y.  379,  77  N.  E.  388,  20  Am.  Neg. 

84.  This  is  tlie  rule  applied  where  Rep.  156,  afSnning  98  App.  Div.  436, 
a  master  seeks  to  limit  his  liability  90  N.  Y.  S.  725;  Kelly  y.  Central 
for  injuries  to  his  servant  caused  by  R.  Co.,  (Sup.  1917)  178  App.  Div. 
the  master's  own  negligence.  See  685,  165  N.  Y.  S.  862;  Fried  v.  New 
nest  following  section.  York,  etc.,  R.  Co.,    (Sup.   1918)    183 

85.  Ferrari  v.  New  York,  etc.,  R.  App.  Div.  115,  170  N.  Y.  S.  697.  See 
Co.,  (Sup.  1914)  162  App.  Div.  6,  also  Oolaizzi  v.  Pennsylvania  R.  Co., 
147  N.  Y.  8.  376,  afftrmed  220  N.  Y.  (1913)  208  N.  Y.  275,  282,  101  N.  E. 
712  mem.,  116  N.  E.  1044.  859;    Runt    v.    Herring,    (Com.    PI. 

This    rule    is    applied    most    fre-  G.  T.  1892)  2  Misc.  105,  107,  49  State 

quently  to  common  carriers,  telegraph  Rep.  126,  21  N.  Y.   S.  244;   Boseout 

companies,  and  the  like.     See  infra,  v.   Rome,  etc.,  R.  Co.,    (Sup.   G.   T. 

section  532  et  seq.  1890)   32  State  Rep.  884,  10  N.  Y.  S. 

88.  Rapp    v.    Washington    Storage  602,   affirmed   on   opinion   below    126 

Warehouse,  etc.,  Co.,  (City  Ct.  Tr.  T.  N.  Y.  646,  27  N.  E.  853;  Shepard  v. 

1911)   76  Misc.  16,  134  N.  Y.  S.  865.  New  York  Cent.,  etc.,  R.  Co.,   (Sup. 
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a  duty  imposed  upon  him  by  statute."  In  a  recent  well  considered 
case  where  this  question  arose  for  the  first  time  in  the  Court  of 
Appeals,  Gray,  J.,  says:  *'  If  it  were  true  that  the  interest  of  the 
employed,  only,  would  be  affected  by  such  contracts  as  the  present 
one,  as  it  was  held  by  the  English  cQurt  in  Griffiths  v.  Earl  of 
Dudley  [L.  R.  9  Q.  B.  D.  557],  it  would  be  difficult  to  defend, 
upon  sound  reasoning,  the  denial  of  the  right  to  enter  into  them; 
but  that  is  not  quite  true.  The  theory  of  their  invalidity  is  in 
the  importance  to  the  state  that  there  shall  be  no  relaxation  of 
the  rule  of  law,  which  imposes  the  duty  of  care  on  the  part 
of  the  employer  towards  the  employed.  The  state  is  interested 
in  the  conservation  of  the  lives  and  of  the  healthful  vigor  of  its 
citizens,  and  if  employers  could  contract  away  their  responsibility 
at  common  law,  it  would  tend  to  encourage  on  their  part  laxity 
of  conduct  in,  if  not  an  indifference  to,  the  maintenance  of  proper 
and  reasonable  safeguards  to  human  life  and  limb.  The  rule  of 
responsibility  at  common  law  is  as  just  as  it  is  strict  and  the 
interest  of  the  state  in  its  maintenance  must  be  assumed;  for  its 
policy  has,  in  recent  years,  been  evidenced  in  the  progressive  enact- 
ment of  many  laws,  which  regulate  the  employment  of  children  and 
the  hours  of  work,  and  impose  strict  conditions  with  reference  to 
the  safety  and  healthfulness  of  the  surroundings  of  the  employed, 
in  the  factory  and  in  the  shop.  .  .  .  That  freedom  of  contract  may 
be  said  to  be  affected  by  the  denial  of  the  right  to  make  such 
agreements  is  met  by  the  answer  that  the  restriction  is  but  a 
salutary  one,  which  organized  society  exacts  for  the  surer  pro- 
tection of  its  members.""    The  Workmen's  Compensation  Law 

G.  T.    1892)    44  State  Rep.  816,   18  wherein     an    agreement    between     a 

N.  Y.  S.  666,  63  Hun  634  mem.  T*ilroad  company  and  one  of  its  em- 

89.  Ohristiensen  v.  Morse  Dry  ployees  that  the  company  should  not 
Dock,  etc.,  Co.,  (Sup.  1917)  179  App.  be  liable  for  any  injury  to  the  per- 
Div.  825,  167  N.  Y.  S.  57  (statutory  son  or  property  of  the  employee  by 
duty  to  provide  safe  scaffolding;  gee  reason  of  the  negligence  of  the  corn- 
Labor  Law  §  18;  30  McKinney's  Cons,  pany,  its  agents,  etc.,  was  held  in- 
Laws,  p.  50);'  Fried  v.  New  York,  v*lid  for  want  of  consideration,  the 
etc.,  R.  Co.,  (Sup.  1918)  183  App.  court,  per  Peckham,  J.,  said:  "lu 
Dir.  115,  170  N.  Y.  S.  697.  thus  deciding  we  do  not  intimate  thai 

90.  Johnston  t.  Fargo,  (1906)  184  if  tJie  defendant  hod  given  swne  kind 
N.  Y.  379,  384,  77  N.  E.  388,  20  Am.  of  a  consideration  for  the  paper  it 
Neg.  Rep.  156.  would    have    been    valid.      It    might 

In  the  earlier  case  of  Purdy  v.  even  then  be  urged  that  public  policy 
Rome,  etc.,  R.  Co.,  (1891)  125  N.  Y.  forbids  the  exaction  of  such  a  omi- 
209,  34  State  Rep.  737,  26  N.  E.  255,      tract  from  ite  employees  by  railroad 
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expressly  provides  that  no  agreement  by  an  employee  to  waive 
his  right  to  compensation  under  that  law  shall  be  valid.**  In  the 
contract  of  membership  in  the  relief  departments  or  associations 
supported  wholly  or  partly  by  employers,  such  as  railway  com- 
panies, it  is  frequently  provided  that  the  acceptance  of  benefits 
by  a  member  who  has  been  injured  in  the  course  of  his  employment 
shall  operate  as  a  full  discharge  of  the  company  from  liability  to 
him.  The  validity  of  such  a  provision  has  been  sustained  by  our 
courts,  not  as  a  waiver  by  the  employee  of  liability  on  the  employ- 
er's part  for  future  injuries,  but  as  a  release  of  an  existing  liability 
at  the  time  of  the  receipt  of  the  benefits.**  The  principle  preclud- 
ing a  master  from  contracting  for  nonliability  for  injuries  caused 
by  his  negligence  does  not  apply  so  as  to  prevent  the  application 
of  the  doctrine  of  assumption  by  the  servant  of  the  known  risks 
of  the  employment,  which  is,  according  to  the  generally  accepted 
view,  based  on  the  theory  of  implied  contract.* 

§  532.  Limitation  of  Liability  of  Telegraph  and  Telephone 
Companies  Generally. —  In  the  transmission  of  messages,  tele- 
graph and  telephone  companies  are  not  held  to  the  strict  liability ' 
of  common  carriers  and  consequently  are  not  insurers  of  the  cor- 
rect transmission  and  delivery  of  messages;  they  are,  however, 
required  to  use  ordinary  diligence  in  this  respect  and  are  liable  for 
damages  resulting  from  their  failure  to  do  so.**  And  the  failure 
to  transmit  a  message  correctly  is,  as  a  general  rule,  prima  facie 
evidence  of  the  want  of  ordinary  care.*  In  the  several  jurisdic- 
tions in  this  country  the  authorities  are  not  in  accord  as  regards 
the  right  of  such  companies  to  contract  for  a  total  exemption  or 
even  a  limitation  in  the  measure  of  recovery  for  errors,  etc.,  in 
the  transmission  and  delivery  of  messages."  According  to  the 
view  taken  by  the  federal  Supreme  Court,  as  a  matter  of  general 
common  law  jurisprudence,  telegraph  companies  to  the  same  extent 
as  common  carriers,  as  a  general  rule,  are  prohibited  on  grounds  of 

and   other    corporations,    and    upon  Co.,  (1902)   170  N.  Y.  459,  63  N.  E. 

that  question  we  deaire  to  expreae  no  541. 

opinion  at  the  present  time."  94.  Pearsall  v.  Western  Union  Tel. 

91.  Worlt.   Oomp.   Law,    §    32;    64  Co.,   (1891)    124  N.  Y.  256,  35  State 

KcKinney's  Laws,  p.  79.  Hep.  307,  26  N.  E.  534. 

9S.  CoUizzi  T.  Pennsylvania  B.  Co.,  99.  Rittenhouse      v.      Independent 

(1913)  208  N.  Y.  275,  101  N.  E.  869,  Line,  etc.,  (1870)  44  N.  Y.  263,  affirm- 

reargoment    denied    209    N.    Y.    573,  ing  1  Daly  474. 

103  N.   E.    1122,  affirming  143   App.  98.  See  Telegraphg  and  Telephones, 

Dir.  638.  128  N.  Y.  S.  312.  26  R.  C.  L.,  p.  570  et  seq. 

9S.  Dowd   V.   New  York,   etc.,   B. 

62 
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public  policy  from  contracting  for  exemption  from  all  liability 
for  errors  or  mistakes  in  the  transmission  and  delivery  of  messages 
caused  by  their  own  negligence  or  the  negligence  of  their  agents 
or  servants.'^  They  may,  however,  it  seems,  contract  for  exemption 
from  liability  for  errors  in  the  transmission  of  cipher  messages 
in  which  they  do  not  have  the  usual  assistance  of  the  context  in 
ascertaining  particular  words.**  They  may  also  by  special  eon- 
tract  limit  the  measure  of  their  liability  to  a  reasonable  extent,** 
and  a  stipulation  limiting  their  liability  for  mistakes  in  the  trans- 
mission of  unrepeated  messages,  which  are  sent  for  a  lower  rate 
than  repeated  messages,  to  the  amount  paid  for  sending  the  same 
is  upheld  as  a  reasonable  limitation.^  In  this  connection  it  may 
be  noted  that  the  Act  of  July  18,  1910,  amending  the  Interstate 
Commerce  Act,  expressly  provides  that  messages  by  telegraph,  etc, 
may  be  classified  into  night  and  day,  repeated  and  unrepeated,  etc^ 
messages,  and  such  other  classes  as  are  just  and  reasonable,  and 
different  rates  may  be  charged  therefor.'  And  this,  it  would  seem, 
expressly  authorizes  the  company  to  limit  its  liability  in  case  of 
•  unrepeated  messages  or  other  proper  classification.'  But  in  view 
of  the  consistent  stand  taken  by  the  federad  Supreme  Court 
against  the  right  of  common  carriers  to  contract  for  an  exemption 
from  all  liability  for  losses  or  injuries  caused  by  the  negligence 
of  their  servants,  it  is  not  believed  that  such  court  will  construe 
this  provision  as  authorizing  telegraph  companies  and  the  like  to 
contract  for  a  total  exemption  from  all  liability  for  mistakes  due 
to  the  negligence  of  their  servants.* 

§  533. Oeneral  Bule  in  Our  State  as  to  Limitation  of 

Liability. —  In  our  state  the  broad  view  is  taken  that  a  company 
engaged  in  the  transmission  of  messages  by  telegraph  or  the  like 

97.  Primrose  t.  Western  Union  Tel.  1.  Primrose  v.  Western  Union  Tel. 
Co.,  (1893)  154  U.  S.  1,  15,  14  S.  Co.,  (1893)  154  U.  S.  1,  14  S.  Ct 
Ct.  1098,  38  U.  S.  (L.  ed.)  883.  See  1098,  38  U.  S.  (L.  ed.)  883.  See  also 
also  Southern  Express  Co.  v.  Cald-  Western  Union  Tel.  Co.  v.  James, 
well,  (1874)  21  Wall.  264,  269,  22  (1895)  162  U.  S.  650,  663,  16  S. 
U.  S.   (L.  ed.)  556.  Ct.  934,  40  U.  S.  (L.  ed.)   1105. 

98.  Primrose  v.  Western  Union  Tel.  8.  4  Fed.  Stat.  Ann.  (2d  ed.) ,  p.  355. 
Co.,  (1893)  154  U.  S.  1,  28,  14  S.  3.  Western  Union  Tel.  Co.  v.  Dant, 
Ct.  109«,  38  U.  S.  (L.  ed.)  883.  (Sup.    1914)    42  App.   Ca«.    (D.   C.) 

99.  Primrose  v.  Western  Union  Tel.  398. 

Co.,    (1893)    154  U.   S.   1,  14  S.  Ct.  4,  See  infra,  aeotion  541,  as  to  the 

1098,    38   U.    S.    (L.   ed.)    883.      See  view  taken  by  the  federal  Supreme 

also   Southern   Eboprese   Co.   v.   Cald-  Court   as  to   the  validity  of   q>ecial 

well,    (1874)    21   Wall.   264,  270,  22  contracts   by  carriers  for  exemption 

U.  S.  (L.  ed.)  556.  from  or  Umitation  of  liability. 
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has  the  right  to  make  reasonable  regulations  for  the  transaction 
of  its  business,  and  by  special  contract  to  protect  itself  against 
liability  which  it  might  otherwise  incur  because  of  the  negligence 
or  carelessness  of  its  agents  and  the  mistakes  and  defaults  incident 
to  the  transaction  of  its  business.*  "  It  is  entitled,"  says  Gray,  J., 
"  to  protect  itself  against  the  incidental  hazards  of  operation  and, 
by  contract,  to  limit  its  liability  for  mistakes,  or  delays,  or  non- 
delivery, caused  by  the  negligence  of  its  servants,  if  not  gross."* 
And  it  is  now  firmly  established  that  a  stipulation  for  a  limitation 
of  the  measure  of  liability  in  case  of  errors  in  the  transmission 
of  unrepeated  mes.sages,  caused  by  the  ordinary  negligence  of  the 
servants  of  the  company,  is  valid,'  whether  the  mistake  is  one  in 
the  verbal  transmission  of  the  message,  or  in  delay  in  transmis- 
sion, or  in  delivery  or  nondelivery  of  the  message,*  as  where  the 
alleged  negligence  causing  the  delay  consisted  in  an  error  in  trans- 
mitting the  name  or  address  of  the  person  to  whom  the  message 


6.  Breese  v.  United  States  Tel.  Co., 
(1871)  48  N.  Y.  132,  afflnning  45 
Barb.  274,  31  How.  Pr.  86;  Kiley  v. 
Western  Union  Tel.  Co.,  (1888)  109 
N.  Y.  231,  14  State  Rep.  816,  16  N.  E. 
75,  affirming  30  Hun  158;  Pearsall 
T.  Western  Union  Tel.  Co.,  (1891) 
124  N.  y.  256,  267,  35  State  Rep. 
307,  26  N.  E.  534;  W«ld  v.  Postal 
Tel.  Cable  Co.,  (1913)  210  N.  Y.  59, 
103  N.  E.  957,  affirming  as  to  this 
but  reversing  on  other  grounds  148 
App.  Div.  588,  133  N.  Y.  S.  228,  on 
prior  appeal  109  N.  Y.  88,  92  N.  E. 
415,  reversing  132  App.  Div.  924 
mem.,  116  N.  Y.  S.  1150;  Ayres  v. 
Western  Union  TeL  Co.,  (Sup.  1901) 
65  App.  Div.  149,  155,  72  N.  Y.  S. 
634.  See  also  Halsted  v.  Postal  TeL 
Cable  Co.,  (1908)  193  N.  Y.  293,  302, 
85  X.  E.  1078,  affirming  120  App.  Div. 
4.33,  104  N.  Y.  S.  1016;  De  Rutte  v. 
New  York,  etc.,  Electric  Magnetic 
Tel.  Co.,  (Com.  PI.  1866)  1  Daly  547, 
650,  30  How.  Pr.  403. 

6.  Hahted  v.  Postal  Tel.  Cable 
Co.,  (1908)  193  N.  Y.  293,  .302,  85 
N.  E.   1078. 

7.  Breese  v.  United  States  Tel.  Co., 
(1871)  48  N.  Y.  132,  affirming  45 
Barb.  274,  31  How.  Pr.  86;  Kiley  v. 
Western  Union  TeL  Co.,    (1888)    109 


N.  Y.  231,  14  State  Rep.  816,  16 
N.  E.  75,  affirming  39  Ilun  158 ;  Hal- 
sted V.  Postal  Tel.  Cable  Co.,  (1908) 
193  N.  Y.  293,  85  N.  E.  1078,  affirm- 
ing 120  App.  Div.  433,  104  N.  Y.  S. 
1016;  Weld  v.  Postal  Tel.  Cable  Co., 
(1913)  210  N.  Y.  59,  103  N.  E.  957, 
reversing  on  other  grounds  148  App. 
Div.  588,  133  N.  Y.  S.  228,  on  prior 
appeal  199  N.  Y.  88,  92  N.  E.  415, 
reversing  132  App.  Div.  924  mem., 
116  N.  Y.  S.  1150;  Dixon  v.  Weetern 
Union  Tel.  Co.,  (Sup.  1896)  3  App. 
Div.  60,  3  N.  Y.  Annot.  Cas.  126,  38 
N.  Y.  S.  1056;  Monsecs  v.  Western 
Union  Tel.  Co.,  (Sup.  1908)  127  App. 
Div.  289,  111  N.  Y.  S.  53;  Schwartz 
v.  Atlantic,  etc.,  Tel.  Co.,  (Sup.  G.  T. 
1879)  18  Hun  157;  Riley  v.  Western 
Union  Tel.  Co.,  (Com.  PI.  G.  T.  1894) 
8  Misc.  217,  59  SUte  Rep.  227,  28 
N.  Y.  S.  681,  affirming  6  Misc.  221, 
26  X  Y.  S.  532;  Altman  v.  Western 
Union.  Tel.  Co.,  (Sup.  App.  T.  1903) 
84  N.  Y.  S.  54. 

8.  Kiley  v.  Western  Union  Tel.  O., 
(1888)  109  N.  Y.  231,  14  State  Rep. 
816,  16  X.  E.  75,  affirming  39  Hun 
158;  Rilev  V.  Western  L'nion  Tel.  Co., 
(City  a."  G.  T.  1893)  6  Misc.  221, 
26  ?f.  Y.  S.  532,  affirmed  8  Misc.  217, 
59  State  Rep.  227,  28  N.  Y.  S.  681. 
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was  sent.*  The  company  may  likewise  limit  its  liability  for  errors 
or  delays  in  the  transmission  of  so-called  night  messages  which 
are  sent  at  one-half  the  regular  rates  and  with  the  privilege  of 
repetition,"  and  in  case  of  a  repeated  message  the  company  may 
limit  its  liability  for  errors  in  transmission  due  to  ordinary  negli- 
gence to  a  specified  multiple  of  the  amount  charged  for  its  trans- 
mission, unless  accuracy  of  the  message  is  expressly  insured  for 
which  an  additional  charge  is  made."  It  has  also  been  held  that  a 
stipulation  that  if  a  message  is  sent  to  the  office  of  the  company 
by  one  of  its  delivery  messengers  the  latter  shall  be  deemed  the 
agent  of  the  person  sending  the  message,  so  as  to  relieve  the  com- 
pany from  liability  for  a  delay  in  transmission  due  to  the  negli- 
gence of  the  messenger  in  delivering  the  message  to  the  office, 
is  reasonable  and  valid."  In  regard  to  the  general  right  to  limit  its 
liability  Werner,  J.,  says:  "  The  liability  of  telegraph  companies 
in  respect  of  the  business  which  they  cariy  on  is  regulated  by  two 
things:  (1)  by  contract;  (2)  by  the  nature  of  their  quasi-public 
employment.  In  the  absence  of  any  special  contract  limiting  or 
regulating  their  liability,  they  do  not  insure  the  safe  and  accurate 
transmission  of  messages,  but  they  are  bound  to  transmit  them 
with  a  degree  of  care  and  diligence  adequate  to  the  business  which 
they  undertake.  The  liability  which  a  telegraph  company  assumes 
under  this  general  rule  may,  however,  be  limited  by  special  con- 
tract, and  that  is  to-day  the  universal  practice.  As  it  is  a  business 
requiring  employees  of  peculiar  skill,  so  it  is  also  subject  to  atmos- 
pheric and  physical  disturbances  which  may  set  at  naught  the 

9.  Monsees  v.  Western  Union  Tel.  decided.  There  the  messenger  was 
Co.,  (Sup.  1908)  127  App.  Div.  289,  expressly  directed  to  receive  a  reply 
111  N.  Y.  S.  63.  message.     The  answer  was  obtained 

10.  Schwartz  v.  Atlantic,  etc.,  Tel.  by  the  messenger  and  retained  by  him 
Co.,   (Sup.  G.  T.  1879)    18  Hun  157.  without  delivery  to  the  transmkting 

11.  Bennett  v.  Western  Union  Tel.  agent  lutil  the  following  day  and 
Co.,  (Sup.  G.  T.  1888)  18  State  Rep.'  without  any  inquiry  by  the  ofBce 
777,  2  K.  Y.  S.  365,  50  Hun    600  mem.  manager  for  the  answer.    It  was  hdd 

12.  Ayres  v.  Western  Union  Tel.  thai  as  the  company  had  constituted 
Co.,  (Sup.  1901 )  65  App.  Div.  149,  the  messenger  its  agent  to  receive  the 
72  N.  Y.  Si.  634.  answer,  it  waived  tlie  benefit  of  the 

In  the  case  of  Will  v.  Postal  TeL  stipulation  relieving  it  from  liability 

Cable  Co.,   (Sup.  1896)    3  App.  Div.  for   the   messenger's    negligence.      It 

22,  3  N.  Y.  Annot.  Cas.  123,  73  State  was  further  said  that  the  transaction 

Bep.  552,  37  N.  Y.  S.  933,  there  is  showed  gross  negligence  on  the  part 

dictum  to  the  effect  that  a  stipulation  of  the  company  in  failing  to  tranemit 

of  this  chararter  where  the  messenger  the  answer,  and  that  it  could  not  sfcip- 

is  sent  to  receive  a  message  is  unrea-  ulate   for  nonliability  due   to   negli- 

sonable,   though  the   question    is  not  gence  of  this  character. 
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greatest  care  and  skill.  It  is,  therefore,  bat  right  that  telegraph 
companies  should  have  the  power  to  limit  their  liability  in  eases 
where  mistakes  occur  through  no  fault  on  their  part,  or  for  such 
mistakes  of  their  employees  as  will  occur  through  ordinary  negli- 
gence in  spite  of  the  most  stringent  regulations  or  the  most  vigilant 
general  oversight."" 

§  534. Qualification  of  General  Bole;  Gross  Negligence. — 

As  a  qualification  of  the  general  rule  announced  in  the  preceding 
section  it  is  held  that  public  policy  forbids  a  telegraph  company 
from  contracting  for  exemption  for  liability,  or  even,  it  seems,  a 
limitation  of  liability,  for  mistakes,  etc.,  caused  by  the  wilful 
neglect  or  gross  negligence  of  its  agents  or  servants."  As  said  by 
Werner,  J.,  after  a  statement  of  the  general  rule  as  to  the  right 
by  special  contract  to  limit  liability:  '*  But  manifestly  this  power 
cannot  be  extended  further  without  placing  the  public  absolutely 
at  the  mercy  of  those  engaged  in  transmitting  telegraphic  messages. 
This  is  the  reason  of  the  rule,  long  since  established  in  this  state, 
that  individuals  and  corporations  engaged  in  this  quasi-public 
business  cannot  contract  to  absolve  themselves  from  liability  for 
their  own  wilful  misconduct  or  gross  negligence.  They  may  pro- 
tect themselves  by  contractual  limitations  that  are  reasonable,  but 
beyond  that  they  may  not  go.  That  is  the  law  as  laid  down  by  this 
court  in  a  number  of  cases."  "  The  courts  recognize  the  difficulty 
of  distinguishing  between  ordinary  and  gross  negligence,  but  that 
there  is  a  distinction  is  recognized  throughout  our  cases,  and  it  has 
been  said  in  this  connection  by  Hogan,  J.,  that  "  gross  negligence 
is  the  commission  or  omission  of  an  act  or  duty  owing  by  one 
person  to  a  second  party  which  discloses  a  failure  to  exercise 

18.  Weld  V.  Postal  Tel.  Cable  Co.,  785,  74  N.  Y.  S.  876;  Empire  Roller 

(1910)  199  N.  Y.  88,  98,  92  N.  E.  415.  Rink  Co.  v.  Weatem  Union  Tel.  Co., 

14.  Weld  V.  Postal  Tel.  Cable  Co.,  (Sup.  Eq.  T.  1912)  75  Misc.  567,  133 
(1913)  210  N.  Y.  59,  103  N.  E.  957,  N.  Y.  S.  717.  See  also  Will  v.  Postal 
reversing  on  other  grounds  148  App.  Tel.  Cable  Co.,  (Sup.  1896)  3  App. 
Div.  588,  133  N.  Y.  S.  228,  on  prior  Div.  22,  3  N.  Y.  Annot.  Cas.  123,  73 
appeal  199  N.  Y.  88,  92  N.  E.  415,  re-  State  Rep.  552,  37  N.  Y.  9.  933. 
versing  132  App.  Div.  924  mem.,  116  See  infra,  section  537  et  seq.,  as 
N.  Y.  S.  1 150 ;  Dixon  v.  Western  regards  the  right  of  a  carrier  of  pas- 
Union  TeL  Co.,  (Sup.  1896)  3  App.  sengers  to  contract  for  exemption 
Div.  60,  3  N.  Y.  Annot.  C3a8.  126,  38  from  liability  for  injuries  to  or  loss 
JI.  Y.  S.  1056;  Mowry  v.  Western  of  property  or  personal  injuries  to 
Union  Tel.  <3o.,  (Sup.  G.  T.  1889)  51  passengers  due  to  the  gross  negligence 
Hun  126,  20  State  Rep.  626,  4  N.  Y.  of  its  servants. 
8.  666;  Postal  Tel.  Cable  Oo.  v.  Rob-  15.  Weld  v.  Postal  Tel.  OaMe  Co., 
ertson,  (Sup.  App.  T.  1901)  36  Misc.  (1910)  199  N.  Y.  88,  98,  92  N.  E.  415. 
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slight  diligence.  In  other  words,  the  act  or  omission  must  be  of 
an  aggravated  character  as  distinguished  from  the  failure  to  exer- 
cise ordinary  care. ' '  *• 

§  535. Proof  of  Chross  Negligence. —  Where  it  is  claimed 

that  the  mistake  in  the  transmission  of  a  message  was  due  to  the 
gross  negligence  of  the  company,  and  therefore  within  the  excep- 
tion to  the  general  rule,  the  burden  is  on  the  plaintiff  to  show 
that  this  is  true,  and  the  mere  fact  that  there  were  errors  in 
transmission,  which  are  equally  consistent  with  the  absence  as  with 
the  existence  of  gross  negligence,  is  insufficient  to  establish  the 
essential  facts  necessary  to  bring  the  ease  within  the  exception." 
And,  it  seems,  a  delay  in  delivery  is  not  prima  facie  evidence  of 
gross  negligence."  But  if  the  error  consists  in  the  omission  of 
an  entire  word,  materially  changing  the  purport  of  the  message, 
and  the  servant  receiving  the  despatch  has  information  that  it 
originally  contained  another  word,  this  has  been  held  evidence  of 
gross  negligence.''  Thus  where  a  message  consisted  of  eight  words, 
and  the  sending  operator  gave  notice  that  it  consisted  of  such 
number  of  words,  but  the  receiving  operator  in  transcribing  the 
message  omitted  one  word,  materially  altering  its  purport,  it 
was  held  that  this  was  evidence  of  gross  negligence,  and  there- 
fore that  the  company  was  not  relieved  from  liability  by  a  gen- 
eral stipulation  for  nonliability  for  mistakes  in  unrepeated 
messages."*     It  has  also  been  held  that  a  prima  facie  case  of 


16.  Weld  V.  Postal  Tel.  Cable  Co., 
(1913)  210  N.  Y.  59,  72,  103  N.  E. 
957. 

17.  Weld  V.  Postal  Tel.  CaUe  Co., 
(1913)  210  N.  Y.  59,  103  N.  K  957, 
reveTBing  148  App.  Div.  588,  133  N.  Y. 
S.  228  (in  addition  to  minor  irregu- 
larities in  an  unrepeated  message  the 
chief  mistake  in  this  case  consisted  in 
the  transposition  in  the  numerals  giv- 
ing the  price  at  which  the  sale  of 
cotton  was  directed,  namely,  1207  for 
12.70,  and  the  omission  of  the  deci- 
mal point) ;  Altman  v.  Western  Union 
Tel.  Co.,  (Sup.  App.  T.  1903)  84  N.  Y. 
S.  54  (error  in  name  signed  where 
signature  was  not  plain  and  distinct; 
"A.  H.  May"  for  "Altman").  See 
also  Haleted  v.  Postal  Tel.  Co.,  (1908) 
193  N.  Y.  293,  85  N.  E.  1078,  afflnn- 


ing  120  App.  Div.  433,  104  N.  Y.  a 
1016. 

18.  Riley  v.  Western  Unt<Hi  TeL  Co., 
(City  a.  G.  T.  1893)  6  Misc.  221,  26 
K.  Y.  S.  532,  affirmed  8  Misc.  217,  69 
State  Rep.  227,  28  N.  Y.  S.  681. 

19.  Dixon  V.  Western  Uni<»  TbL 
Co.,  (Sup.  1896)  3  Aw».  Div.  60,  3 
N.  Y.  Annot.  Cae.  126,  38  N.  Y  S. 
1056;  Empire  Roller  Rink  Co.  ▼• 
Western  Union  Tel.  C>>.,  (Sup.  £q. 
T.  1912)  75  Misc.  567,  133  N.  Y.  S. 
717  (omission  of  negative  in  short 
message,  making  it  read  "want"  in- 
ateed  of  "  don't  want ") . 

SO.  Dixon  V.  Western  Union  TeL 
Co.,  (Sup.  1896)  3  App.  Div.  60,  8 
N.  Y.  Annot.  Cm.  126,  38  N.  Y.  & 
1066. 
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gross  negligence  is  shown  where  an  important  telegram  was  sent 
to  Toledo,  Ohio,  instead  of  to  its  proper  address  Chicago,  111." 
And  where  the  company  failed  to  transmit  the  message  for  a 
number  of  days,  due  to  placing  it  by  mistake  in  the  pile  intended 
for  messages  sent,  the  operator  having  been  interrupted  at  the 
moment  he  was  about  to  send  the  message,  a  finding  that  the 
company  was  guilty  of  gross  negligence  has  been  sustained." 

§  536. Oeneral  Beqnisites  and  Gonstmctdon  of  Contract. 

—  To  render  effectual  any  contractual  limitation  as  to  the  lia- 
bility of  the  telegraph  company  there  must  be,  of  course,  as  in  case 
of  other  contracts,  an  assent  thereto  by  the  other  party,  and  a 
mere  adoption  by  the  company  of  a  rule  or  regulation  in  respect 
thereto  will  not  be  effectual,  even  according  to  the  view  taken  by 
our  courts,  though  the  sender  of  the  message  may  have  had  notice 
thereof.*'  But  where  the  message  is  written  on  a  blank  form 
of  the  company,  the  sender  is,  as  a  general  rule,  deemed  to  con- 
sent to  the  stipulations  printed  thereon  limiting  the  liability  of  the 
company.**  This  rule  has  been  held,  however,  not  to  include  a 
case  where  a  blank  was  delivered  by  the  company's  servant  to 
the  sender  of  the  message  at  the  time  he  wrote  the  message  on 
it,  and  the  servant  knew  that  the  sender,  who  was  in  fact  ignorant 
of  the  nature  of  the  printed  matter  thereon,  did  not  read  it.*' 


81.  Postal  Tel.  Cable  Co.  v.  Hob- 
ertson,  (Sup.  App.  T.  1901)  36  Misc. 
785,  74  N.  Y.  S.  876. 

SS.  Mowry  v.  Western  Union  Tel. 
Co.,  (Sup.  G.  T.  1889)  51  Hun  126, 
20  Stale  JUp.  626,  4  N.  Y.  S.  666. 

S8.  Pearsall  v.  Western  Union  Tel. 
Co.,  (1891)  124  N.  Y.  256,  35  State 
Sep.  307,  26  N.  E.  534,  affirming  44 
Hun  532,  9  State  Rep.  132  (in  this 
case  the  message  was  written  by  the 
sender  on  an  ordinary  sheet  of  paper 
instead  of  on  the  usual  blank  of  the 
company ) ;  De  Rutte  v.  New  York, 
etc..  Electric  Magnetic  Tel.  Co.,  (Com. 
PL  1866)  1  Daly  547,  559,  30  How. 
Pr.  403. 

M.  Breese  v.  United  States  Tel.  Co., 
(1871)  48  N.  Y.  132,  affirming  45 
Barb.  274,  31  How.  Pr.  86;  Young  v. 
Western  Union  Tel.  (3o.,  (1875)  66 
N.  Y.  163,  affirming  34  Super.  Ct.  390; 


Kiley  v.  Western  Union  Tel.  Co., 
(1888)  109  N.  Y.  231,  14  State  Rep. 
816,  16  N.  E.  76,  affirming  39  Hun 
158;  Dixon  v.  Western  Union  Tetl.  Co., 
(Sup.  1896)  3  App.  Div.  60,  3  N.  Y. 
Annot.  Cas.  126,  38  X.  Y.  S.  1056; 
Ayres  v.  Western  Union  Tel.  Co., 
(Sup.  1901)  65  App.  Div.  149,  72 
N.  Y.  S.  634;  Monsees  v.  Western 
Union  Tel.  Co.,  (Sup.  1908)  127  App. 
Div.  289,  111  N.  Y.  S.  53;  Schwartz 
V.  Atlantic,  etc.,  Tel.  Co.,  (Sup.  G.  T. 
1879)  18  Ilun  157;  Bennett  v.  West- 
ern Union  Tel.  Co.,  (Sup.  G.  T.  1888) 
18  State  Rep.  777,  2  N.  Y.  S.  365,  50 
Hun  600  mem. 

25.  Curtin  v.  Western  Union  Tel. 
Co.,  (Sup.  App.  T.  1896)  16  Misc.  347, 
3  N.  Y.  Annot.  Cas.  130,  74  Stete 
Rep.  313,  38  N.  Y.  S.  58,  reversing 
on  other  grounds  14  Misc.  459,  72 
State  Rep.  260,  36  N.  Y.  S.  1111. 
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As  in  case  of  a  contract  with  a  common  carrier  of  property  or 
passengers,**  a  contract  by  which  a  telegraph  company  attempts 
to  restrict  its  common  law  liability  for  mistakes  in  transmission, 
delays  or  nondelivery  of  messages  is  not,  it  seems,  to  be  extended 
by  construction  beyond  the  clear  terms  of  the  contract;"  and  it 
has  been  held  that  a  limitation  of  liability  for  mistakes  or  delays 
in  the  "  transmission  "  of  a  message  does  not  include  mistakes  or 
delays  in  the  delivery  of  the  message  by  the  office  to  which  it  is 
transmitted.^  It  has  also  been  held  that  the  total  failure  to  send 
the  message  was  not  a  "  mistake  or  delay  in  the  transmission  or 
delivery,  or  nondelivery,"  of  the  meeaage  within  the  meaning  of 
such  phrase  as  used  in  a  stipulation  limiting  liability.**  A  pro- 
vision, however,  limiting  the  measure  of  responsibility  for  mis- 
takes in  unrepeated  messages  or  half  rate  messages  is  held  to 
include  a  mistake  caused  by  the  ordinary  negligence  of  the  com- 
pany's servants,  and  it  is  not  necessary  in  such  a  provision  that 
the  word  "  negligence  "  be  expressly  used."  This  will  include 
delay  in  delivery  or  nondelivery  of  a  message  when  due  to  a  mis- 
take in  transmitting  the  name  or  address  of  the  person  to  whom 
the  message  is  sent.** 

§  537.  Limitation  of  Liability  of  Carrier  Generally.— While 
there  is  authority  in  an  early  case  to  the  contrary,**  it  has  been 
the  accepted  doctrine  of  our  courts  from  quite  an  early  date,  in 
the  absence  of  a  statutory  provision  to  the  contrary,  that  no  rule 
of  public  policy  precludes  a  common  carrier  of  goods  from  limit- 
ing his  common  law  liability  as  an  insurer  for  the  loss  of  or  injury 
to  the  goods.**    And  though  he  cannot  contract  for  exemption 

Se.  See  following  aections.  Schwartz  v.  Atlantic,  etc.,  Tel.  Ckk, 

«7.  Bryant   v.   American   Tel.   Co.,  (Sup.  G.  T.  1879)  18  Hun  167. 

(Com.  PI.  1866)  1  Dally  575.    See  also  31.  Monaees  v.  Western  Union  TeL 

Will  V.  Postal  Tel.  Cable  Co.,   (Sup.  Co.,  (Sup.  1908)    127  App.  Div.  289, 

1896)  3  App.  Diy.  22,  3  N.  Y.  Annot.  Ill  N.  Y.  S.  63. 

Cas.  123,  73  State  Rep.  652,  37  N.  Y.  88.  Gould  v.  HiU,    (Sup.   1842)    2 

S.  933.  Hill  623. 

S8.  Bryant   v.   American   Tel.   Co.,  83.  Dorp  v.  New  Jersey  Steam  Nav. 

(Com.  PI.  1866)  1  Daly  676.  Co.,  (1854)  11  N.  Y.  486,  affirming  as 

W.  Sprague  v.  Western  Union  Tel.  to  thie  but  reversing  on  other  grounds 

Co.,  (Ck>m.  Pd.  1876)  6  Daly  200,  «f-  6  Super.  Ct.  136,  8  N.  Y.  L^.  Oba. 

firmed   on    opinion    below   per   Daly,  346  j    Mercantile    Mut.    Ins.    Ok>.    v. 

Ch.  J.,  67  N.  Y.  690.  Calebs,    (1859)    20  N.  Y.   173,   17«; 

30.  Halsted    v.    Postal    Tel.    Cable  Parsons   v.    Monteath,    (Sup.    0.    T. 

Co.,    (1908)    193  N.  Y.  293,  305,  85  1851)  13  Barb.  353;  Moore  ▼.  Evans, 

N.  E.  1078,  affirming  120  App.  Diy.  (Sup.   G.    T.    1851)    14   Barb.    624; 

433,   104  N.  Y.   S.   1016.     See   also  Fallcenau  v.  Fargo,  (Super.  Ct.  1873) 
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from  liability  for  a  loss  or  injury  caused  by  his  own  negligence 
or  his  own  affirmative  wrongdoing,*^  he  is  permitted,  in  the  absence 
of  a  statutory  inhibition,  to  contract  ior  exemption  from  liability 
for  injuries  caused  by  the  negligence  of  his  servants  or  employees.'^ 
And  in  the  absence  of  a  statute  to  the  contrary  there  can  be  no 
doubt  whatsoever  in  our  state  as  to  the  light  of  a  carrier  to  limit 
his  liability  to  a  specified  amount  for  a  loss  caused  by  the  negli- 
gence of  his  servants,  where  the  rate  of  transportation  is  based 
on  the  valuation  of  the  goods  by  the  shipper.**    The  degree  of 


36  Super.  Ct.  332,  44  How.  Pr.  326, 
affirmed  65  N.  ¥.  642  mem.;  Mercan- 
tile Mut.  Ins.  Co.  V.  Cniaae,  (Com.  PI. 
1850)  1  E.  D.  Smith  116;  Meyer  V. 
Harntlen'a  Express  Co.,  (Com.  PI.  G. 
T.  1862)    24  How.  Pr.  290. 

M.  Cragin  v.  New  York  Cent.  B. 
Co.,  (1872)  51  N.  Y.  61,  63.  See  also 
Magnin  v.  Dinsmore,  (1875)  62  N.  Y. 
36,  60  How.  Pr.  457;  D'lXassy  v.  But- 
reU,  (1916)  219  X.  Y.  420,  424,  114 
K.  E.  786;  Anderson  v.  Erie  R.  Co., 
(Sup.  1916)  171  App.  Div.  687,  693, 
167  N.  Y.  S.  740,  affirmed  223  N.  Y. 
277,  119  N.  E.  667;  Heineman  v. 
Grand  Trunk  R.  Co.,  (Super.  Ct.  G. 
T.  1866)  31  How.  Pr.  430,  463,  Sheld. 
96. 

In  Perkins  v.  New  York  Cent.  R. 
Oo.,  (1862)  24  N.  Y.  196,  213,  Selden, 
Ch.  J.,  in  a  concurring  opinion  says: 
"A  distinction  is  no  doubt  to  be  madr 
between  the  directors  or  managing 
officers  of  a  corporation  and  its  sub- 
ordinate agents.  As  the  former  exer- 
cise all  Hie  powers  of  the  corporation 
and  are  its  only  direct  medium  of 
communication  with  outside  parties, 
they  must,  in  reapect  to  all  its  ex- 
ternal relations,  be  considered  as 
identical  with  the  corporation  itself. 
No  contract,  therefore,  can  exempt  a 
railroad  company  from  liability  for 
the  wilful  or  wanton  misconduct  or 
gross  recklessness  of  its  directors; 
but  the  rule  extends  to  no  other  officer 
or  agent  of  the  company." 

S5.  Penn  v.  Buffalo,  etc.,  R.  Co., 
(1872)  49  N.  Y.  204,  reversing  on 
i|uestion  of  conetructron  3  Lans.  443; 
Cragin  v.  New  York  Cent.  R.  (>>., 


(1872)  51  N.  Y.  61;  Mynard  v.  Syra- 
cuse, etc.,  R.  Co.,  (1877)  71  N.  Y. 
180,  186,  affirming  7  Hun  399;  Wilson 
V.  New  York  Cent.  R.  Co.,  (1884)  97 
N.  Y.  87,  affirming  27  Hun  149;  Lee 
V.  Marsh,  (Sup.  G.  T.  1864)  43  Barb. 
102,  28  How.  Pr.  276;  Prentice  v. 
Decker,  (Sup.  G.  T.  1867)  49  Barb. 
21,  30;  Steiger  v.  Erie  R.  Co.,  (Sup. 
G.  T.  1876)  6  Hun  345;  Rubens  v. 
Ludgate  Hill  Steamship  Co.,  (Sup.  G. 
T.  1892)  48  SUte  Rep.  732,  20  N.  Y. 
S.  481,  65  Hun  626  mem.,  affirmed  143 
N.  Y.  629  mem.,  37  N.  E.  825;  KneH 
V.  United  States,  etc..  Steamship  Co., 
(Super.  Ct.  1871)  33  Super.  Ct.  423; 
Ghormley  v.  Dinsmore,  (Super.  Ct. 
1886)  61  Super,  a.  196.  See  also 
Dorr  ▼.  New  Jersey  Steam  Nav.  Co., 
(1854)  11  N.  Y.  485. 

The  rule  in  the  federal  courts  as 
announced  by  the  federal  Supreme 
Court  is  different,  and  that  court  has 
expressly  refused  to  follow  the  rule 
of  our  courts  in  a  case  which  involved 
the  carriage  of  a  passenger,  though 
the  contract  was  maAe  and  the  trans- 
portation involved  intrastate  trans- 
portation.   See  infra,  section  541. 

36.  Zimmer  v.  New  York  Ont.,  etc., 
R.  Co.,  (1893)  137  N.  Y.  460,  61 
State  Rep.  269,  33  N.  E.  642,  affirm- 
ing 42  State  Rep.  63,  16  N.  Y.  S.  631, 
62  Hun  619  mem.;  Tewes  v.  North 
German  Lloyd  Steamship  Co.,  (1906) 
186  N.  Y.  161,  78  N.  E.  864,  20  Am. 
N^.  Rep.  701 ;  Gardiner  v.  New  York 
(3ent.,  etc.,  R.  Co.,  (1911)  201  N.  Y. 
387,  94  N.  E.  876,  affirming  139  App. 
Div.  17,  123  N.  Y.  S.  865;  Boyle  v. 
Bush  Terminal  R.  Co.,    (1914)    210 
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negligence  on  the  part  of  a  servant  does  not  affect  the  validity 
of  the  exemption  or  limitation;  the  carrier  may  not  only  limit 
his  liability  for  an  injury  or  loss  dne  to  the  ordinary  negligence 
of  his  servants  but  also  where  it  is  caused  by  their  gross  or  wilful 
negligence."  As  said  by  Commissioner  Earl:  "  In  this  state  it 
is  well  settled  that  a  carrier  may,  by  express  contract,  exempt 
himself  from  liability  for  damages  resulting  from  any  degree  of 
negligence  on  the  part  of  his  servants,  agents  and  employees.  .  .  . 
In  some  of  the  states  it  is  held  that  a  carrier  cannot  be  exempted 
from  responsibility  for  gross  negligence.  But  so  long  as  the 
freighter  can  insist  that  the  carrier  shall  carry  his  property  undor 
the  common  law  responsibility,  there  can  be  no  reason  founded  in 
justice,  convenience  or  public  policy  why  he  may  not  voluntarily 
enter  into  a  contract  founded  upon  sufficient  consideration  exempt- 
ing the  carrier  from  all  responsibility  for  any  degree  of  negligence, 
whether  it  be  gross  or  slight. "  '^  A  carrier  may  even,  by  special 
contract,  relieve  himself  from  liability  for  loss  caused  through 
theft  by  his  servant  or  employee.*  The  effect  of  a  valid  contractual 
limitation  on  a  carrier's  liability  cannot  be  avoided  by  the  mere 
form  of  the  action  resorted  to.*' 


N.  Y.  389,  104  N.  E.  933;  CUtassy  v. 
Barrett,  (1916)  219  N.  Y.  420,  114 
N.  E.  786,  affirming  171  App.  Div.  772, 
157  N.  Y.  S.  916;  Jones  v.  New  York, 
etc.,  R.  Co.,  (Sup.  1896)  3  App.  Div. 
341,  73  State  Rep.  765,  38  N.  Y.  8. 
284;  Bates  v.  Weir,  (Sup.  1907)  121 
App.  Div.  275,  105  N.  Y.  S.  786; 
Poster  V.  Taylor,  (Sup.  1916)  171 
App.  Div.  511,  157  N.  Y.  S.  671; 
Henman  v.  M.  H.  Powers  Co.,  (Sup. 
1916)  175  App.  Div.  627,  162  N.  Y.  S. 
590;  Prentice  v.  Decker,  (Sup.  G.  T. 
1867)  49  Barb.  21;  Springer  v.  Wegt- 
cott,  (Sup.  G.  T.  1894)  78  Hun  365, 
60  State  Rep.  713,  29  N.  Y.  S.  149; 
Lansing  v.  New  York  Cent.,  etc.,  R. 
Co.,  (Sup.  Sp.  T.  1907)  52  Misc.  334, 
102  N.  Y.  S.  1092;  Addoms  v.  Weir, 
(Sup.  App.  T.  1907)  66  Misc.  487, 
108  N.  Y.  S.  146;  Lichterman  v.  Bar- 
rett, (Sup.  App.  T.  1916)  96  Misc. 
594,  159  N.  Y.  S.  929;  Kolb  v.  Tay- 
lor, (Sup.  App.  T.  1918)  102  Misc. 
220,  168  N.  Y.  S.  685;  Greenberg  v. 


Rapid  Delivery  Express  Co.,  (Sup. 
App.  T.  1917)  163  N.  Y.  S.  102; 
Moriarty  v.  Hamden's  Express,  (Com. 
PI.  1862)  1  Daly  227;  Heineman  v. 
Grand  Trunk  R.  Co.,  (Super.  Ct.  G. 
T.  1866)  31  How.  Pr.  430,  SbelA.  95. 

37.  Cragin  v.  New  Ytork  Cent.  R, 
Co.,  (1872)  61  N.  Y.  61;  Heineman  V. 
Grand  Trunk  R.  Co.,  (Super.  Ct.  G. 
T.  1866)  31  How.  Pr.  430,  464,  Sheld. 
96. 

38.  Cragin  v.  New  York  Cent.  R. 
Co.,  (1872)  61  N.  Y.  61,  63. 

89.  D'Utassy  v.  Barrett,  (1916) 
219  N.  Y.  420,  114  N.  E.  786,  affirm- 
ing 171  App.  Div.  772,  157  N.  Y.  S. 
916;  Heuman  v.  M.  H.  Powers  Co., 
(Sup.  1916)  176  App.  Div.  627,  1«2 
N.  Y.  S.  590;  Knell  v.  United  States, 
etc..  Steamship  Co.,  (Super.  Ct.  1871) 
33  Super.  Ct.  423. 

40.  Dyke  v.  Erie  R.  Co.,  (1871)  46 
N.  Y.  113,  118;  Fish  V.  Delaiware,  etc., 
R.  Co.,  (1914)  211  N.  Y.  374,  382, 
105  N.  E.  661;  D^taasy  v.  Barrett, 
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§  538. Oarrier  of  Passengers. —  It  is  also  established  in 

our  state  that  a  carrier  may  by  contract  limit  his  common  law 
liability  for  injuries  to  passengers  caused  by  the  negligence  of 
his  servants.**  "  It  cannot  now  be  disputed,"  says  Buger,  C.  J., 
"  that  an  individual  transported  over  the  route  of  a  carrier  of 
passengers  may  debar  himself,  by  a  contract  founded  upon  a 
sufficient  consideration,  from  any  claim  to  damages  for  injuries 
to  his  person  or  property  occasioned  by  the  negligence  of  such 
corporation  during  the  course  of  transportation."**  While  this 
rule  has  most  generally  been  announced  in  cases  where  the  pas- 
senger was  traveling  on  «  free  pass  "or  what  is  known  as  a  drover's 
pass,  and  regarded  as  being  carried  gratuitously,  it  is  now  estab- 
lished that  this  is  true  whether  the  passenger  is  carried  gratui- 
tously or  for  a  reward,  provided  there  is  a  sufficient  consideration 
for  the  special  contract.**  "  The  principle  being  established,"  says 
Selden,  J.,  "  that  railroads  may,  by  contract,  relieve  themselves 
from  the  negligence  of  their  servants  in  the  carrying  of  passengers 


(Sup.  1916)  171  App.  Div.  772,  157 
N.  Y.  S.  916;  affirmed  219  N.  Y.  420, 
114  N.  E.  786. 

41.  Wells  V.  New  York  Cent.  K. 
Co.,  (1862)  24  N.  Y.  181,  affirming 
26  Bar*.  641;  Perkins  v.  New  York 
Cent.  R.  Co.,  (1862)  24  N.  Y.  196; 
Bissell  V.  New  York  Cent.  R.  Co., 
(1862)  26  N.  y.  442,  reversing  29 
Barb.  602;  Stinson  v.  New  York  Cent. 
R.  CJo.,  (1865)  32  N.  Y.  333,  337; 
Poucher  v.  New  York  Cent.  R.  Co., 
(1872)  49  N.  Y.  263;  Seybolt  v.  New 
York,  etc.,  R.  Co.,  (1884)  95  N.  Y. 
662,  673;  Ulrich  v.  New  York  Cent. 
R.  Co.,  (1888)  108  N.  Y.  80,  13  State 
Rep.  120,  15  N.  R  60,  reversing  on 
other  grounds  13  Daily  120;  Kenney 
V.  New  York  Cent,  etc.,  R.  Co.,  (1891) 
125  N.  y.  422,  425,  35  State  Rep. 
447,  26  N.  B.  626;  Fish  v.  Delaware, 
etc.,  R.  Co.,  (1914)  211  N.  Y.  374, 
382,  105  N.  E.  661 ;  Anderson  v.  Brie 
R.  Co.,  (1918)  223  N.  Y.  277,  119 
N.  E.  557,  affirming  171  App.  Div.  687, 
157  N.  Y.  S.  740;  Hodge  v.  Rutland  R. 
Co.,  (Sup.  1906)  112  App.  Div.  142, 
97  N.  Y.  S.  1107,  affirmed  194  N.  Y. 
570  mem.,  88  N.  E.  1121;  Wilson  v. 
Delaware,  etc.,  R.  Oo.,    (Sup.   1907) 


119  App.  Div.  675,  104  N.  Y.  S.  293; 
Willcox  V.  Erie  R.  Co.,  (Sup.  1914) 
162  App.  Div.  94,  147  N.  Y.  S.  360; 
Boswell  v.  Hudson,  etc.,  R.  Co., 
(Super,  a.  1860)  18  Super.  Ct.  699, 
10  Abb.  Pr.  442. 

The  federal  Supreme  Court  consid- 
ers on  conunon  Ifiw  principles  such  a 
contract  contrary  to  public  policy, 
and  under  its  asserted  power  to  deter- 
mine for  itself  the  common  law  on 
matters  of  general  jurisprudence,  has 
refused  to  follow  our  courts  though 
the  contract  was  entered  into  in  our 
state  and  involved  intrastate  trans- 
portation. New  York  Cent.  R.  Co.  v. 
Lockwood,  (1873)  17  Wall.  357,  21 
U.  S.  (L.  ed.)  627.  See  also  Chicago, 
etc.,  R.  Co.  V.  Solaa,  (1898)  169  U.  8. 
133,  18  S.  Ct.  289,  42  U.  S.  (L.  ed.) 
688. 

4S.  Seybolt  v.  New  York,  etc.,  R. 
Co.,   (1884)   95  N.  Y.  662,  573. 

43.  Bissell  v.  New  York  Ont.  R. 
Co.,  (1862)-  25  N.  Y.  442;  Anderson  v. 
Erie  R.  Co.,  (1918)  223  N.  Y.  277,  119 
N.  E.  557,  affirming  171  App.  Div. 
687,  157  N.  Y.  S.  740.  But  see  Gill 
V.  Erie  R.  Co.,  (Sup.  1912)  151  App. 
Div.  131,  135  N.  Y.  S.  355. 
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when  carried  gratuitously,  I  can  discover  no  rule  of  law  or  pub- 
lic policy  to  prevent  their  doing  it  on  any  other  terms  which  may 
be  agreed  upon  between  them  and  their  passengers,  and  which 
shall  furnish  a  consideration  to  the  passengers  for  the  risk  which 
they  assume.  All  the  arguments  which  have  been  urged  against 
the  propriety  and  safety  of  allowing  carriers  to  make  such  con- 
tracts apply  with  as  much  force  to  cases  where  passengers  are 
carried  gratuitously  as  where  they  are  carried  for  reward.  So  far 
as  the  public  are  concerned,  the  question  of  reward  is  one  of 
indifference;  and  so  far  as  the  parties  are  concerned,  if  they  are 
allowed  to  make  the  contract  at  all,  they  are  the  judges  of  the 
amount  of  consideration  which  will  compensate  them  for  assuming 
the  risk,  whether  the  whole  fare,  or  half  or  an  eighth,  or  any  other 
proportion,  or  other  consideration."  **  And  the  rule  has,  in  a  late 
case  in  the  Court  of  Appeals,  been  held  to  apply  to  one  traveling 
on  what  is  known  as  a  clerical  or  minister's  ticket,  which  was  sold 
at  a  greatly  reduced  fare,  and  as  a  consideration  for  such  reduc- 
tion the'  passenger  assumed  all  risk  of  personal  injuries.**  It  seems 
to  be  immaterial,  especially  if  the  carriage  is  gratuitous,  as  regards 
the  validity  of  the  stipulation  for  exemption  from  liability, 
whether  the  injury  is  caused  by  the  ordinary  or  the  gross  negli- 
gence of  a  servant." 

§  539. Statutory  Provisions;  Public  Service  Commission 

Law. —  The  Public  Service  Commission  Law,  after  providing  that 
every  common  carrier,  etc.,  shall  issue  a  receipt  or  bill  of  lading 

44.  BisseU  y.  New  York  Cent.  B.  whether  it  be  the  whole  fare  or  any- 
Co.,  (1862)  25  N.  Y.  442,  447.  thing  less  than  that." 

45.  Aiiderson  v.  Erie  R.  Co.,  (1918)  *«•  Perkine  v.  New  York  Cent.  R. 
223  N.  Y.  277,  119  N.  E.  557.  affirm-  <>>•'   n8«2)   24  N.  Y.   196.  205;  An- 

Z  ^'L^^is^L^ie  Wnn^-  J  •  ^•''^".  ^^  -  ^^'^-  -"-«^ 
740.     In   tniB  case   McLaugblm,   J.,  171    a        t»'      art    tst  v   v    h 

said:    "Does  an  agreement  to  sell  a  ^"^^      See^iso  WeMs 'v.  New  Ywk 

ticket  at  &  reduced  rate  of  fare,  in  ^^^    j^  f^     (jggg)    24  N.  Y.  181. 

oonsidteration  of  exemption  from  lia-  ^g    g^^^  ^  jj^^  york  Cent.  R.  Co., 

bihty  m  case  of  negligence,  change  ^jggg)    24  N.  Y.  222,  afBrming  on 

tie  rule?     I  do  not  think   it  does.  grounds  on  which  the  judges  differ 

No  good  reason  can  be  suggested  why  29  Barb.  132. 

it  should.    If  a  railroad  company  and  See  supra,  section  534,  as  to  the 

a   passenger    be   permitted   to   make  right  of  a  telegraph  company  to  con- 

«uch  contract  at  all,  then  they  are  tract  for  exemption,   etc.,  from  lla- 

the  sole  judges  of  the  amount  of  con-  bility  for  errors  in  tfce  transmission 

sideration  which  will  cMnpensate  the  and  delivery  of  telegrams  due  to  the 

one  for  being  relieved  from  liability  gross  negligence  of  the  servants  of  the 

and  the  other  for  assuming  the  risk,  company. 
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for  all  property  delivered  to  the  carrier  for  transportation,  further 
provides  that  "  no  contract,  stipulation  or  clause  in  any  receipt  or 
bill  of  lading  shall  exempt  or  be  held  to  exempt  any  common 
carrier,  baggage  company,  transfer  company,  railroad  corpora- 
tion or  street  railroad  corporation  from  any  liability  for  loss, 
damage  or  injury  caused  by  it  to  property  from  the  time  of  its 
delivery  for  transportation  until  the  same  shall  have  been  received 
at  its  destination  and  a  reasonable  time  shall  have  elapsed  after 
notice  to  consignee  of  such  arrival  to  permit  of  the  removal  of 
such  property."*''  This  undoubtedly  restricts  the  general  right, 
heretofore  recognized,  of  a  common  carrier  of  property  to  con- 
tract for  exemption  from  his  common  law  liability  as  an  insurer 
or  from  liability  for  a  loss  or  injury  to  property  caused  by  the 
negligence  of  his  servants  or  employees.**  As  regards  the  trans- 
portation of  baggage  the  statute  expressly  authorizes  the  carrier 
to  limit  his  liability  as  to  amount,  namely  $150,  unless  the  pas- 
senger or  shipper  is  willing  to  pay  a  rate  based  on  a  valuation  in 
excess  of  such  amount.**  And  as  applied  to  a  carrier  generally, 
since  it  only  prohibits  contracts  "  exempting  "  the  carrier  from 
liability,  it  is  held  not  to  affect  his  right  to  limit  his  liability  on 
the  basis  of  a  fixed  valuation  and  charges  based  thereon.*^    As 


47.  Pub.  Serv.  Com.  Law,  $  38;  47 
MoKinn«y'»  Cons.  Laws,  p.  44.  This 
section  of  the  present  laws  is  derived 
from  Laws  1007,  ch.  400,  S  38,  as 
amended  by  Laws  1010,  ch.  480,  |  38, 
as  further  amended  by  Laws  1013, 
ch.  344,  I  1. 

48.  In  Baum  v.  Long  Island  B.  Co., 
(City  a.  Tr.  T.  1008)  68  Misc.  34, 
108  N.  Y.  S.  1113,  the  view  is  taken 
that  the  provision  of  the  Act  of  1007 
was  intended  to  appJy  only  to  ship- 
ments of  ordinary  freight,  and  not  to 
abipments  by  express  where  delivery 
is  made  to  the  consignee  at  his  resi- 
dence, and  did-  not  restrict  the  right 
of  an  express  company  to  contract  for 
exemption  from  liability.  This  i»  said 
to  follow  from  the  use  of  the  phrase 
"  freight  or  property  "  and  the  pro- 
vision thai  the  liability  is  to  extend 
until  tbe  consignee  has  a  reasonable 
time  after  notice  of  arrival  to  re- 
move such  freight  or  property. 

This  would  seem  to  be  a  forced  con- 


struction of  the  act,  which  has,  how- 
ever, been  amended  by  the  omiaeion  of 
the  wprd  "freight"  (L.  1010,  ch. 
480),  andrit  now  would  seem  tQ  apply 
to  an  express  shipment  as  well  as  an 
ordinaxy  freight  shipment  tliough  car- 
riers toy  express  are  not  speciflcally 
included  in  the  terms  of  tiie  enact- 
ment. 

49.  See  aa  to  the  effect  of  this  pro- 
vision, aff  in  itself  a  limitation  of  the 
carrier's  liability,  Robinson  v.  New 
York  Cent.,  etc.,  R.  Co.,  (Sup.  1911) 
145  App.  Div.  301,  129  N.  Y.  S.  1030. 
afiSrmed  on  opinion  below  per  Miller, 
J.,  203  N.  Y.  627  mem.,  97  N.  E. 
1115;  Noel  V.  Westcott  Express  Co., 
(Sup.  App.  T.  1916)  95  Misc.  154,  158 
N.  Y.  S.  702;  Levett  v.  Draper,  (Sup. 
App.  T.  1919)  lOyS  Misc.  497,  174 
N.  Y.  S.  721. 

60.  Foster  v.  Taylor,  (Sup.  1916) 
171  App.  Div.  511,  157  N.  Y.  S.  571 ; 
Baum  V.  Long  Island  R.  Co.,  (City 
Ct.   Tr.   T.    1908)    58   Misc.   34,   108 
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the  provision  relates  only  to  carriers  of  property  it  does  not  affect 
the  right  of  a  carrier  of  passengers  to  contract  for  exemption 
from  liability  for  personal  injuries.*^  It  is  also  to  be  noted  that 
the  statute  is  only  applicable  to  intrastate  shipments,  and  not  to 
interstate  commerce.'*  Consequently  the  right  of  the  carrier,  in 
an  interstate  transaction,  to  contract  for  a  limitation  of  his  lia- 
bility is  not  affected  by  this  statute."  And  it  is  held  that  even  if 
the  provision  limiting  the  amount  of  liability  for  baggage  did 
apply  to  hand  baggage,  it  would  not  apply  to  a  case  where  the 
passenger  was  traveling  from  New  York  city  to  a  point  in  Massa- 
chusetts and  the  loss  of  the  baggage  occurred  in  Massachusetts." 


N.  Y.  S.  1113  J  Jones  v.  Wells  Fargo 
Express  Co.,  (Sup.  Tr.  T.  1914)  83 
Misc.  608,  145  N.  Y.  S.  601.  S«e  also 
Hemnau  v.  M.  H.  Powers  Co.,  (Sup. 
1916)  175  App.  DiT.  627,  162  N.  Y.  S. 
590;  Xiichterman  v.  Barrett,  (Sup. 
Aipp-  T.  1916)  95  Misc.  594,  159  N.  Y. 
8.  929;  Greenberg  v.  Rapid  Delivery 
Express  Co.,  (Sup.  App.  T.  1917) 
163  N.  Y.  S.  102. 

And  see  other  late  cases,  cited  (see 
supra,  eection  537)  to  the  general 
right  of  a  carrier  to  limit  the  amount 
of  recovery,  in  which  the  right  so  to 
contract  is  upheld  witJiowt  reference 
to  this  provision  of  the  Public  Service 
Commission  Law. 

In  this  connection  Brown,  J.,  in 
Jones  v.  Wells  Fargo  Express  Oo., 
(Sup.  Tr.  T.  1914)  83  Misc.  508,  611, 
145  N.  Y.  S.  601,  says:  "To  exempt 
from  liability  is  one  thing,  and  to  fix 
or  limit  the  amount  of  damages  is 
entirely  another  thing.  Exempt 
means  to  release,  discharge,  waive, 
relieve  from  liability.  Century  Dic- 
tionary defines  exempt,  'To  free,  to 
except  or  excuse  from  some  burden- 
some condition  or  obligation  or  the 
operation  of  some  law  to  which  others 
are  subject;  free,  clear  or  released 
as  from  some  liability,  restriction  or 
•burden  affecting  other  persons.' 
'  Limit '  is  to  fix  a  point  or  boundary 
beyond  which  the  subject  cannot  pass 
or  extend;  a  working  day  is  limited 
to  eight  hours,  the  speed  of  a  motor 


car  is  limited  to  a  certain  number 
of  miles  per  hour,  the  damages  are 
limited  to  fifty  cents  per  pound.  The 
liability  for  the  loss  of  the  furs  was 
not  in  any  manner  exempted  by  limit- 
ing the  damages  to  fifty  cents  per 
pound." 

This  is  also  tihe  view  taken  as  to 
the  effect  of  the  Carmack  Ammdmrait 
prohibiting  interrtate  carriers  from 
contracting  for  an  "  exemption  "  from 
liability.     See  infra,  section  541. 

But  in  Schutte  v.  Weir,  (Sup.  App. 
T.  1908)  59  Misc.  438,  111  N.  Y.  a 
240,  a  case  involving  the  Carmack 
Amendment  to  the  Interstate  Com- 
merce Act,  the  view  was  taken,  con- 
trary to  that  now  established  by  de- 
cisions of  the  federal  Supreme  Court 
(see  infra,  eection  541 ) ,  that  a  limi- 
tation of  liability  as  to  amount  is  a 
"  partial  exemption "  of  liability 
and  therefore  a  violation  of  the  statu- 
tory inhibition. 

51.  See  late  cases,  cited  in  preced- 
ing section,  uphoilding  the  right  of  a 
carrier  of  passengers  to  limit  his  lia- 
bility without  reference  to  the  statute. 

5S.  Shapiro  v.  Weir,  (Sup.  1908) 
128  App.  Div.  245,  112  N.  Y.  S.  705. 

53.  Shapiro  v.  Weir,  (Sup.  1908) 
128  App.  Div.  245,  112  N.  Y.  S.  705. 

64.  Hasbrouck  v.  New  York  Cent., 
etc.,  R.  Cto.,  (1911)  202  N.  Y.  363,  96 
N.  E.  808,  affirming  137  App.  Div. 
532,  122  N.  Y.  S.  123,  which  affirmed 
64  Misc.  478,  118  N.  Y.  S.  735. 
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§  540. Essentials  of  and  (Jonstraction  of  Contract  with 

Carrier. — The  rule  upholding  the  right  of  a  common  carrier  to 
limit  his  liability  applies  only  to  cases  where  there  is  in  fact  a 
contract  to  which  the  passenger  has  given  his  assent.  The  carrier 
cannot  limit  his  liability  by  the  mere  publication  of  a  notice,  even 
though  the  shipper  has  knowledge  thereof.'*  And  though  ordi- 
narily a  shipper  or  passenger  is  to  be  considered  as  assenting  to 
the  provisions  contained  in  a  bill  of  lading,  ticket,  or  the  like, 
this  is  not  so  where  the  circumstances  show  that  the  shipper  or 
passenger  had  no  knowledge  of  a  provision  therein  and  was  not 
n^ligent  in  his  failure  to  acquire  knowledge.  Therefore  the  lia- 
bility of  a  carrier  cannot  in  all  cases  be  limited  by  the  mere 
insertion  of  a  provision  to  that  effect  in  a  bill  of  lading  or  ticket, 
if  the  circumstances  show  that  the  shipper  or  passenger  had  no 
knowledge  thereof,  actual  or  constructive,  and  did  not  assent 
thereto.''  It  is  also  essential  that  the  contract  be  supported  by  a 
sufficient  consideration,  and  the  mere  performance  by  the  carrier 
of  his  existing  duty,  either  common  law  or  contractual,  does  not 
furnish  such  a  consideration." 

Contracts  of  this  class  are  not  looked  on  with  favor  by  the 
courts  and  will  not  be  extended  beyond  the  clear  terms  of  exemp- 
tion.**   As  said  by  Gray.  J.:    "  The  rule  is  firmly  established  in 


S8.  Dorr  v.  New  Jersey  Steam  Nav. 
Co.,  (1864)  11  N.  Y.  485,  490,  affirm- 
ing as  to  this  6  Super.  Ct.  136,  8 
N.  Y.  Leg.  Obs.  346;  HoUieter  v.  Now- 
len,  (Sup.  1838)  19  Wend.  234;  Oole 
V.  Goodwin,  (Sup.  1838)  19  Wend. 
251.  See  also  Pendergast  v.  Union  R. 
Co.,  (Sup.  1896)  10  App.  Div.  207,  76 
Stete  Rep.  1297,  41  N.  Y.  S.  927. 

68.  Waldron  v.  Fargo,  (1902)  170 
K  Y.  130,  62  N.  R  1077,  reversing 
62  App.  Div.  18,  64  N.  Y.  S.  798; 
OldB  V.  New  York  Cent.,  etc.,  R.  Co., 
(^p.  1905)  107  App.  Div.  26,  94 
N.  Y.  S.  924.  See  supra,  section  86 
et  seq.  as  to  when  a  person  receiving 
a  receipt  or  the  lilce  is  held  to  have 
assented  to  provisions  contained 
therein. 

57.  Biesell  v.  New  Yorlc  Cent.  R. 
Co.,  (1862)  26  N.  Y.  442,  448;  Sey- 
holt  V.  New  York,  etc.,  R.  Co.,  (1884) 
95  N.  Y.  662,  affirming  31  Hun  100; 


Dow  V.  Syracuse,  etc.,  R.  Co.,  (Sup. 
1903)  81  App.  Div.  362,  80  N.  Y.  S. 
941.  See  also  Gill  v.  Brie  R.  Co., 
(Sup.  1912)  151  App.  Div.  131,  135 
N.  Y.  S.  365. 

See  supra,  section  326  et  seq.  as 
to  whether  the  performance  ol  a  legal 
duty  furnishes  a  consideration. 

58.  Welb  V.  Steam  Nav.  Co.,  (1853) 
8  N.  Y.  375,  1  g'e'ld.  Notes  132;  Stin- 
son  V.  New  York  Cent.  R.  Co.,  (1865) 
32  N.  Y.  333;  Steinweg  v.  Erie  R.  Co., 
(1870)  43  N.  Y.  123;  Magnin  v.  Dins- 
more,  (1874)  66  N.  Y.  168;  Blair  v. 
Erie  R  Co.,  (1876)  66  N.  Y.  313; 
Mynard  v.  Syracuse,  etc.,  R.  Co., 
(1877)  71  N.  Y.  180;  Canfleld  v.  Bal- 
tifflore,  etc.,  R.  Co.,  (1883)  93  N.  Y. 
532,  reversing  48  Super.  (?t.  560 
mem.;  Kennev  v.  New  York  Cent., 
etc.,  R.  Co.,  (i891)  125  N.  Y.  422,  36 
State  Rep.  447,  26  N.  E.  626;  Jen- 
nings V.  Grand  Trunk  R.  Co.,  (1891) 
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this  state  that  a  common  carrier  may  contract  for  immunity  from 
its  negligence,  or  that  of  its  agents;  but  that,  to  accomplish  that 
object,  the  contract  must  be  so  expressed,  and  it  must  not  be  left 
to  a  presumption  from  the  language.  Considerations  based  upon 
public  policy  and  the  nature  of  the  carrier's  undertaking  influence 
the  application  of  the  rule,  and  forbid  its  operation,  except  where 
the  carrier's  immunity  from  the  consequences  of  negligence  is 
read  in  the  agreement  ipsissimis  verbis."''*  Thus  a  provision  in 
general  terms  releasing  or  exempting  a  carrier  from  entire  lia- 
bility for  a  loss  of  goods  or  baggage  will  not  be  construed  as  a 
release  from  liability  for  a  loss  due  to  the  negligence  of  the  carrier 
or  his  servant,  as  such  an  exemption  should  be  stated  in  express 
terms.*"  On  the  other  hand,  it  is  held  that  a  provision  in  con- 
sideration of  reduced  rates  limiting  the  liability  of  the  carrier  to 
a  specified  valuation  of  the  goods  will  include  a  loss  due  to  such 
negligence  without  express  mention  thereof.*^    A  provision  that 


127  N.  T.  438,  40  State  Bep.  310,  28 
N.  E.  394,  affinning  62  Hun  227,  23 
etate  Rep.  16,  6  N.  Y.  S.  140;  Haa- 
brouck  V.  New  York  Cent.,  etc.,  R. 
Co.,  (1911)  202  N.  Y.  363,  96  N.  E. 
808,  affinning  137  App.  Div.  632,  122 
N.  Y.  S.  123,  which  affirmed  64  Misc. 
478,  118  N.  Y.  8.  735;  Will  ▼.  Postal 
Tel.  Cable  Co.,  (Sup.  1896)  3  App. 
Div.  22,  3  N.  Y.  Annot.  Cas.  123,  73 
State  Rep.  552,  37  N.  Y.  S.  933; 
Bennel  v.  New  York,  etc,  R.  Oo., 
(Sup.  1901)  62  App.  Div.  389,  70 
N.  Y.  S.  804,  affirmed  on  opinion 
below  172  N.  Y.  639,  66  N.  E.  1113; 
Dow  V.  Syracuse,  etc.,  R.  Co.,  (Sup. 
1903)  81  App.  Div.  362,  80  N.  Y.  8. 
941;  Brewster  v.  New  York  Cent., 
etc.,  R.  Co.,  (Sup.  1911)  146  App.  Div. 
61,  129  N.  Y.  S.  368;  Prentice  v. 
Decker,  (Sup.  G.  T.  1867)  49  Barb. 
21;  Bawer  v.  Barrett,  (Sup.  App. 
T.  1918)  171  N.  Y.  S.  322;  Stoddard 
V.  Long  Island  R.  Co.,  (Super.  Ct. 
1851)  7  Super.  Ct.  180;  Knell  V. 
United  States,  etc.,  Steamship  Co., 
(Super.  Ct.  1871)  33  Super.  Ct.  423; 
Ghormley  v.  Dinsmore,  (Super.  Ct. 
1886)  61  Super.  Ct.  196.  See  also 
Alexander  v.  Greene,  (Ct.  Elr.  1844) 
7  Hill  633. 


59.  Kenney  v.  New  York  C^nt.,  etc, 
R.  Co.,  (1891)  126  N.  Y.  422,  426,  86 
SUte  Rep.  447,  26  N.  E.  626. 

60.  Magnin  v.  Dinsmore,  (1874)  66 
N.  Y.  168;  Nicholas  v.  New  York 
Cent.,  etc,  R.  Co.,  (1882)  89  N.  Y. 
370;  Jennings  v.  Grand  Trunk  B.  Co., 
(1891)  127  N.  Y.  438,  450,  40  State 
Rep.  318,  28  N.  E.  394,  affirming  52 
Hun  227,  23  State  Rep.  16,  6  N.  Y.  S. 
140;  Prentice  v.  Decker,  (Sup.  G.  T. 
1867)  49  Barb.  21;  KneU  v.  United 
States,  etc,  Steamship  Co.,  (Stiper. 
Ct.  1871 )  33  Super.  Ct.  423. 

61.  Tewes  v.  North  German  lioyd 
Steamship  Co.,  (1906)  186  N.  Y.  161, 
152,  78  N.  K  864,  20  Am.  Neg.  Rep. 
701 ;  (3ardiner  v.  New  York  Cent.,  etc, 
R.  Co.,  ( 1911 )  201  N.  Y.  387,  94  N.  E. 
876,  affirming  139  App.  Div.  17,  123 
N.  Y.  S.  865;  Boyle  v.  Bush  Terminal 
R.  Ck).,  (1914)  21(T  N.  Y.  389,  104 
N.  E.  933,  reversing  151  Aipp.  Div. 
661,  136  N.  Y.  B.  366.  But  see  Ber> 
mel  V.  New  York,  etc,  R.  Co.,  (Sup. 
1901)  62  App.  IMv.  389,  70  N.  Y.  8. 
804,  affirmed  on  opinion  below  172 
N.  Y.  639,  66  N.  E.  1113.  But  see 
Ghormley  v.  Dinsmore,  (Super.  Ot. 
1886)  61  Super.  Ct.  196. 
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persons  "  riding  free  to  take  charge  of  the  tstock  do  so  at  their 
own  risk  of  personal  injury  from  whatever  cause,"  has  been  held 
not  to  rdieve  the  carrier  from  liability  for  injaries  due  to  his 
negligence  and  occurring  while  the  person  is  engaged  in  loading 
the  stock  on  cars,  as  such  person  cannot,  at  the  time  of  the  injury, 
be  deemed  as  "  riding  free  to  take  charge  of  the  stock."** 

§  541. Interstate  Oarriage  Generally. — ^Where  a  limita- 
tion of  liability  is  authorized  by  the  federal  statutes  its  effect  can- 
not be  avoided  by  the  mere  form  of  the  action,  the  scope  and 
effect  of  which  is  an  action  for  damages  against  the  carrier.**  If 
the  transaction  in  question  involves  interstate  commerce  the  con- 
sequent rights  and  liabilities  of  the  parties,  if  within  a  provision 
of  the  federal  statutes  regulating  interstate  commerce  and  the 
construction  thereof  by  the  federal  Supreme  Court  as  to  the 
validity  of  special  contracts  limiting  the  liability  of  the  carrier, 
are  governed  thereby.**  And  as  regards  interstate  shipments  our 
courts  are  bound  to  follow  the  federal  statutes  and  the  construc- 
tion given  thereto  by  the  federal  Supreme  Court  as  to  the  right 
of  the  carrier  to  exempt  himself  from  or  to  limit  his  liability.** 


6S.  StisBon  y.  Kew  York  Cent.  R. 
Co..   (1865)   32  N.  Y.  833. 

6S.  Georgia,  etc.,  S.  Co.  v.  Bliah 
MiUing  Co.,  (1010)  241  U.  S.  190, 
197,  36  S.  Ct.  541,  60  U.  8.  (L.  ed.) 
948. 

64.  Adam8  Express  Co.  t.  Cronin- 
ger,  (1913)  226  U.  S.  491,  33  S.  Ct. 
148,  67  U.  S.  (L.  ed.)  314;  Missouri, 
etc,  R.  Co.  V.  Harriman,  (1913)  227 
U.  S.  667,  33  S.  Ct  897,  67  U.  8. 
(L.  ed.)  690;  Cincinnati,  etc.,  B.  Co. 
V.  Rankin,  (1916)  241  U.  8.  319,  326, 
Se  S.  C!t.  656,  60  U.  8.  (L.  ed.)  1022; 
New  York  Cent.,  etc.,  R.  Co.  v.  Bea- 
ham,  (1916)  242  U.  S.  148,  161,  37 
8.  Ct.  43,  61  U.  S.  (L.  ed.  210).  See 
also  Southern  Express  Co.  t.  Byera, 
(1916)  240  U.  6.  612,  614,  36  S.  Ct 
410,  60  U.  8.  (L.  ed.)  825. 

65.  lyutasay  v.  Barrett,  (1916) 
«1»  N.  Y.  420,  426,  114  N.  E.  786; 
Bamet  v.  New  York  Cent.,  etc,  R. 
Co.,  (1918)  222  N.  Y.  196,  198,  118 
N.  E.  626;  United  Lead  Co.  v.  Lehigh 
Valley  R.  Co.,  (Sup.  1918)  166  App. 
DIv.  69,  164  N.  Y.  8.  701 ;  Meyew  v. 

63 


215  N.  Y.  751  mem.,  109  N.  E.  1094; 
Bairstow  v.  New  York,  etc.,  R.  Co., 
(Sup.  1913)  158  App.  Div.  666,  143 
N.  Y.  8.  983;  Frank  v.  Michigan 
Cent  R.  Co.,  (Sup.  1916)  169  App. 
Div.  69,  154  N.  Y.  8.  701;  Meyers  v. 
Cleveland,  etc.,  R.  Co.,  (Sap.  1918) 
183  App.  Div.  463,  171  N.  Y.  8.  71. 
As  said  by  Andrews,  J.,  in  Bamet 
V.  New  York  Cent,  ettc,  B.  Co., 
(1918)  222  N.  Y.  196,  198,  118 
N.  E.  625,  reversing  167  App.  Div. 
738,  163  N.  Y.  S.  374:  "Under  the 
Carmack  Amendment  the  carrier  is 
made  liable  to  the  shipper  ot  inter- 
state freight  for  loss,  damag«  or  in- 
jury caused  Ijy  it,  and  no  contract 
may  relieve  it  of  such  liability.  This 
act  makes  uniform  hitherto  divergent 
state  rules  as  to  the  effect  ot  agree- 
ments contained  in  bilb  of  lading, 
and  state  cowts  when  considering 
interstate  shipments  are  bound  by  it 
and  I>y  the  inte^retation  put  upon 
it  by  the  Supreme  Court  of  the 
United  States.  This  legislation  super- 
sedes all  the  policies  .of  the   state 
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In  the  federal  courts  the  role  has  always  prevailed,  unlike  that 
in  oar  state,  that  a  common  carrier,  either  of  property  or  of 
passengers,  cannot  exempt  himself  from  liability  for  losses,  etc., 
caused  by  his  negligence  or  the  negligenee  of  his  servanta**  And 
the  federal  Supreme  Court,  on  the  theory  that  it  has  the  right  to 
determine  for  itself  the  common  law  on  matters  of  general  juris- 
prudence, refused  in  quite  an  early  case  to  follow  the  rule  applied 
in  our  courts  though  the  contract  was  made  in  our  state  and  the 
transportation  involved  intrastate  transportation,*' 

This  rule  of  the  federal  court  as  applied  to  carriers  of  proper^ 
and  as  to  an  exemption  from  all  liability  is  considered  as  incor- 
porated in  the  Carmack  Amendment  to  the  Interstate  Commerce 
Act,  and  precludes  a  carrier  of  goods  in  interstate  commerce  from 
contracting  for  an  exemption  from  all  liability  for  a  loss  or  injury 
caused  by  the  negligence  of  the  servant  of  the  carrier;  **  and  if  the 
transaction  is  one  of  interstate  commerce  and  for  carriage  as  a 
common  carrier,  the  rule  so  announced  must  be  followed  by  our 
state  courts.* 


upon  tiM  same  sufbject."  And  it  k 
beld  in  thia  case  tliat  as  regards  in- 
terstate shipments  tlie  state  courts 
are  bound  to  follow  the  rule  estab- 
lished by  the  federal  Supreme  Court, 
that  wliere  it  is  shown  that  a  loss  or 
injury  was  caused  by  an  act  of  CSod 
the  tnirden  is  on  the  shipper  to  show 
that  the  negligence  of  the  carrier 
was  also  a  contributing  cause,  sucb 
rule  being  considered  by  the  federal 
court  one  of  substemce  and  not  of  pro- 
oodixre  merely,  raither  than  the  rule 
of  our  courts  that  tlie  burden  is  on 
the  «arrier  to  sbow  freedom  from 
negligence  which  contributed  proxi- 
mately to  the  loss.  And  see  in  this 
connection  the  dissenting  opinion  of 
Howard,  J.,  in  the  court  below  (167 
Aipp.  Div.  741). 

66.  New  York  Cent.  R.  Oo,  v.  Lock- 
wood,  (1873)  17  Wall.  367,  21  U.  S. 
(L.  «d.)  627;  Chicago,  etc.,  R.  Co. 
V.  Solan,  (1898)  109  U.  S.  133,  135, 
18  a  Ct.  289,  42  U.  S.  (L.  ed.)  688. 

67.  New  York  Cent.  R.  Oo.  v.  Lock- 
wood,  (1873)  17  Wall.  367,  21  U.  S. 
(L.  «d.>  627. 


66.  Adams  Express  Co.  v.  Cnm- 
inger,  (1913)  220  U.  S.  491,  8S  S.  Ct 
148,  67  U.  S.  (L.  ed.)  314;  Sutto  F«, 
etc,  R.  C!o.  y.  Grant  Bros.  Omatr.  Oo., 
(1913)  228  U.  S.  177,  33  &  Ct  474, 
67  U.  S.  (L.  ed.)  787. 

69.  See  Ferrari  t.  New  York,  etc., 
R.  Co.,  (Sup.  1914)  162  App.  Dir.  6, 
9,  147  N.  Y.  S.  376,  affirmed  200  N.  Y. 
712  mem.,  116  N.  E.  1044.  But  in 
this  case  it  is  held  that  the  trans- 
action involved,  which  related  to  the 
hauling  of  the  cars  of  a  circus^  was 
not  one  for  transportation  as  a  com- 
mon carrier,  and  tiierefore,  thioi^ 
the  transportation  was  to  be  inter- 
state, the  federal  statutes  did  not 
apply,  and  the  railroad  company  was 
not  precluded  from  oontrai^ing  for 
exemption  from  liability  for  a  loss 
or  injury  caused  by  the  neg^genoe 
of  its  servants. 

A  provision  exempting  file  carrier 
from  common  law  liability  as  an  in- 
surer where  cars  are  received  fron 
or  delivered  on  private  or  other  sid- 
ings, "  until  the  cars  are  attadied  to 
or   after    they    are    detached    from 
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A  eontraet  limiting  liability  to  a  value  agreed  on  for  the  pur- 
pose of  fixing  the  rate,  alternate  rates  fairly  based  on  valuation 
being  offered,  has  always  been  upheld  in  the  federal  courts  on 
conunon  law  principles,  irrespective  of  whether  the  injury  is 
censed  by  the  act  of  some  third  person  or  by  the  negligence  of 
the  carrier's  servant.  And  where  a  valuation  is  agreed  on  between 
the  shipper  and  the  carrier,  such  value  is  the  maximum  amount 
for  which  the  carrier  may  be  held  liable,  whether  or  not  the  loss 
or  damage  occurs  through  negligence  of  the  carrier's  servants. 
And  the  Interstate  Commerce  Act  and  the  so-called  Carmack 
Amendment  (Act  of  June  29,  1906)  do  not  in  any  way  affect  the 
right  of  the  carrier  so  to  limit  his  liability,  such  limitation  not 
being  regarded  as  an  exemption  from  liability.^**  And  even  if  our 
courts  had  been  disposed  to  adopt  a  contrary  view,  this  rule  as 
announced  by  the  federal  -Supreme  Court  would  be  binding  on 
them." 

The  Cummins  amendment  (Act  of  March  4,  1915),  subject  to 
certain  exceptions,  which  in  respect  to  the  exceptions  is  frrther 
amoided  by  the  Act  of  Aug.  9,  1916,  expressly  makes  the  carrier 
or  initial  carrier  in  interstate  or  territorial  shipments,  etc.,  liable 
for  the  full  value  of  the  property,  and  prohibits  any  exemption  or 


trains,"  has  been  given  effect  in  our 
«oart8.  Siebert  v.  £ri«  R.  Co.,  (Sap. 
l-r.  T.  1915)   163  N.  Y.  S.  111. 

70.  Hart  y.  Penms^lvania  R.  Co., 
(1884)  112  U.  S.  331,  341,  6  8.  (Tt 
161.  28  IX  S.  (L.  ed.)  717;  Adams 
£xprea»  Co.  v.  Oroninger,  (1013) 
228  U.  S.  491,  33  S.  a.  148,  57  U.  S. 
(L.  ed.)  314;  Kansas  City  Southern 
R.  Co.  V.  Carl,  (1913)  227  U.  S.  639, 
33  S.  <3t.  391,  67  U.  S.  (L.  ed.)  683; 
Ifisamirl,  etc.,  R.  Co.  y.  Harriman, 
(1913)  227  U.  S.  667,  33  S.  Ct.  397, 
67  U.  S.  (L.  ed.)  690;  Great  North- 
em  R.  Co.  v.  O'Connor,  (1914)  232 
U.  S.  608,  515,  34  S.  Ct.  380,  68  U.  S. 
(L.  ed.)  703;  Atchison,  etc.,  R.  Co. 
y.  IMrimon,  (1914)  233  U.  S.  173, 
180.  34  S.  Ct.  666,  68  U.  S.  (L.  ed.) 
901 ;  Cleveland,  etc.,  R.  Co.  v.  Dettle- 
badi,  (1916)  239  U.  S.  688.  693,  36 
S.  Ot.  177,  60  U.  B.  (L.  ed.)  463; 
(Tincinoati,  etc,  B.  Co.  v.  Rankin, 
(1916)  241  U.  S.    319,  86  8.  Ct.  666, 


60  U.  S.  (L.  ed.)  1022;  Greenwald  ▼. 
Barrett,  (1910)  199  N.  Y.  170,  92 
N.  £.  218,  affirming  130  App.  Div. 
696,  115  N.  Y.  S.  311,  which  reversed 
69  Misc.  431,  111  N.  Y.  S.  235;  Boyle 
v.  Bush  Terminal  R.  0>.,  (1914)  210 
N.  Y.  389,  104  N.  E.  933;  United 
Lead  Co.  v.  Lehigh  Valley  R.  Co., 
(Sup.  1913)  156  App.  Div.  626,  141 
N.  Y.  S.  310,  affirmed  216  N.  Y.  761 
mem.,  109  N.  E.  1094;  Frank  v. 
Michigan  Cent.  R.  (k>.,  (Sup.  1916) 
169  App.  Div.  69,  154  N.  Y.  S.  701. 
But  see  Schutte  v.  Weir,  (Sup.  App. 
T.  1908)  69  Misc.  438,  111  N.  Y.  S. 
240. 

71.  Adams  Express  Co.  y.  Cron- 
inger,  (1913)  226  U.  S.  491,  33  S.  Ct. 
148,  67  U.  8.  (L.  ed.)  314;  Missouri, 
etc.,  R.  C!o.  V.  Harriman,  (1913)  227 
U.  8.  667,  83  S.  a.  397,  67  U.  8. 
(L.  ed.)  690;  Cincinnati,  etc.,  R.  Co. 
y.  Rankin,  (1016)  241  U.  S.  319,  326, 
86  S.  Ct.  655,  60  U.  8.  (L.  ed.)  1022. 
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limitation  of  this  liability  by  contracts,  etc.,  unless  tlie  transaction 
is  brought  within  the  exceptions  therein  provided  for." 

§  542.  Transactions  Not  within  Federal  Statute;  Conflict  of 
Laws. —  If  the  transaction  is  not  brought  within  any  provision  of 
the  federal  statutes  governing  interstate  commerce,  it  seems  that 
the  validity  of  a  provision  limiting  or  exempting  the  carrier  from 
liability  is  to  be  determined  by  the  law  as  established  or  announced 
by  the  courts  of  the  state  by  the  laws  of  which  the  contract  is 
governed,  and  the  state  courts  are  not  required  to  follow  the  view 
taken  by  the  federal  Supreme  Court  as  the  rule  of  the  common 
law."  And  where  the  laws  of  the  several  states  through  which 
an  interstate  carriage  is  made  differ  as  to  the  validity  of  a  con- 
tract limiting  the  liability  of  the  carrier,  its  validity  is,  accord- 
ing to  the  view  taken  in  our  courts,  which  is  in  accordance 
with  the  better  view  as  announced  in  other  jurisdictions,  to 
be  determined  by  the  law  of  the  place  where  the  contract  was 
made  and  the  transportation  commenced,  without  reference  to 
the  law  of  the  place  of  destination  or  of  the  place  where  the  actual 
injury  or  loss  occurred.'*  And  where  the  contract  is  entire,  the 
fact  that  it  is  to  be  performed  by  a  series  of  connecting  carriers 
over  a  route  established  by  them  does  not  alter  this  rule."  Thus 
where  an  entire  contract  for  the  transportation  of  a  shipper  of 
livestock  from  another  state  into  our  state,  over  a  route  estab- 
lished by  several  connecting  carriers,  exempted  the  initial  and 
connecting  carriers  from  liability  for  personal  injuries  to  the 
shipper,  it  is  held  that  its  validity  is  governed  by  the  law  of  the 
former  state,  when  an  action  for  injuries  is  brought  in  our 
courts,  though  the  accident  causing  the  injury  occurred  in  our 
state  on  the  line  of  a  connecting  carrier  operating  wholly  within 
our  state,  and  where  according  to  the  law  of  such  foreign  state 

72.  4  Fed.  Stat.  Ann.    (2d  ed.)   p.  646,   38   K.   Y.    S.   490,   affirmed  on 

606;    1918  Supp.  Fed.  Stat.  Ann.  p.  opinion  158  N.  Y.  688,  53  N.  E.  1126. 

386.  See  alao  Dyke  y.  Erie  R.  Co.,  (1871) 

78.  Fi»h  V.  Delaware,  etc.,  R.  (3o.,  45  N.  Y.  113  j  Valk  v.  Erie  R.  0)., 

(1914)  211  N.  Y.  374,  105  N.  E.  661,  (Sup.  1909)    130  App.  Div.  446,  114 

reversing    158    App.    Div.    92,    143  N.  Y.  S.  965;  Ferrari  v.  New  York, 

X.  Y.  S.  365.     But  see  Stoddard  v.  Erie  R.  Co.,    (Sup.  1914)    162  App. 

Long  Iflland  R.  Co.,  (Super.  Ct.  1851)  Div.  6,  147  N.  Y.  S.  376,  affirmed  220 

7  Super,  a.  180.  N.  Y.  712  mem..  116  N.  E.  1044. 

74.  Fish  V.  Delaware,  etc.,  R.  Co.,  7S.  Fish  v.  Delaware,  etc.,  R.  Co., 

(1914)  211  N.  Y.  374,  382,  106  N.  E.  (1914)  211  N.  Y.  374,  386,  105  N.  E. 

661;     Grand    v.    Livingston,     (Sup.  661,  reversing  166  App.  Div.  92,  143 

1896)  4  App.  Div.  689,  73  State  Rep.  N.  Y.  S.  866. 
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a  contract  of  this  character  is  held  invalid  it  shotdd  be  so 
■egarded  hy  our  courts,  though  if  it  were  governed  by  our  laws 
it  would  be  upheld."  And  in  a  case  which  involved  an  injury 
to  horses  shipped  by  express  from  Boston  to  Buffalo,  under 
a  contract  made  at  the  point  of  shipment  which  contained  a  pro- 
vision exempting  the  carrier  from  liability  for  injuries  due  to 
the  negligence  of  his  servants,  it  was  held  that  the  validity  of 
this  exemption  was  to  be  determined  by  the  law  of  Massachusetts, 
nothing  appearing  .to  show  that  it  was  not  the  intention  of  the 
parties  that  the  validity  of  the  contract  should  be  so  governed, 
and  that  as  it  was  invalid  as  against  public  policy  under  the 
Massachusetts  rule,  it  would  not  be  given  eflfect  by  our  courts." 
The  federal  statutes  in  the  limitation  of  the  right  of  interstate 
carriers  to  contract  for  exemption  or  limitation  of  their  liability 
do  not  in  terms  apply  to  carriers  of  passengers,  and  consequently 
do  not  broaden  this  right,''*  nor  it  would  seem  do  they  restrict  it ; 
and  our  courts,  it  is  surmised,  will  continue  to  apply  their  view 
of  the  common  law  as  to  the  validity  of  stipulations  or  contracts 
exempting  or  limiting  the  carrier's  liability,  even  though  the 
transaction  involves  interstate  transportation,  and  will  not  con- 
sider themselves  bound  to  follow  the  view  of  the  federal  courts 


76.  Fish  v.  Ddaware,  etc.,  R.  Go., 
(1914)  211  N.  Y.  374,  105  N.  E.  661, 
reversing  168  App.  Dir.  92,  143 
N.  Y.  S.  3«6.  See  also  Willcox  v. 
Erie  R.  Co.,  (Sup.  1914)  182  App. 
Div.  94,  147  N.  Y.  S.  360,  appeal  dis- 
missed 220  N.  Y.  94,  116  K.  E.  1063. 

In  the  Fish  case,  supra  (211  N.  Y. 
383),  Werner,  J.,  said:  "The  c<m- 
trwet  was  made  in  Michigan,  where 
the  carriage  was  commenced.  The 
destination  was  in  New  York,  where 
delivery  was  to  be  made.  In  transit 
ihe  plaintiff  passed  tlirough  several 
other  states,  and  the  contract  was  to 
be  partly  performed  in  these  inter- 
jnediate  states,  no  less  than  in  Michi- 
gan and  'Sew  York.  The  mere  fact 
tha't  delivery  was  to  be  made  in  Kew 
York  does  not  denominate  that  as 
the  particular  place  of  performance, 
for  that  place  was  of  no  greater  im- 
portance in  the  contract  than  the 
place  of  rtipment   in   Michigan,   or 


the  intervening  states  through  which 
the  transit  was  made.  In  sudi  a 
case  as  the  one  at  bar  the  place  of 
the  personal  injury  should  not  de- 
termine the  validity  of  the  contract. 
If  that  were  the  rule  it  could  never 
be  known  by  what  law  a  contract 
is  to  be  governed  until  that  im- 
portant consideration,  is  determined 
by  sheer  accident,  lliere  may  be  a 
different  law  in  every  state  through 
which  a  shipment  is  to  pass,  and  it 
cannot  be  presinned  that  parties  have 
contracted  with  reference  to  such 
imcertainty." 

77.  Grand  v.  Livingston,  (Bup. 
1896)  4  App.  Div.  689,  73  State  Bep. 
646,  38  N.  Y.  S.  490,  affirmed  on  opin- 
ion below  158  N.  Y.  688,  53  N.  E. 
1125. 

78.  Willcox  V.  Erie  R.  Co.,  (Sup. 
1914)  162  App.  Div.  94,  147  N.  Y.  S. 
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as  to  the  validity  of  contracts  exempting  carriers  of  iMtssei^ers 
from  liability  for  personal  injuries  caused  by  the  neglige&ce  of 
the  agents  or  servants  of  the  carrier. 


Contracts  in  Bestraint  of  Trade  OeneraUy 

§  543.  In  Oeneral. —  It  has  been  said  that  at  common  law  the 
inhibition  against  restraints  of  trade  at  first  had  no  exception.^ 
It  soon  became  apparent,  however,  to  the  people  and  the  conrts 
that  it  was  in  the  interest  of  trade  that  reasonable  covenants  in 
partial  restraint  of  certain  businesses  and  trades  should  be  upheld 
and  enforced,^  and  it  is  now  firmly  established  that  a  contract 
imposing  only  a  reasonable  restraint  is  not  necessarily  prohibited 
by  public  policy  without  regard  to  the  nature  or  character  of  the 
trade  or  business  involved."  "  The  law  has,"  says  Andrews,  J., 
"  for  centuries,  permitted  contracts  in  partial  restraint  of  trade, 
when  reasonable."*'  And  the  tendency  of  the  courts  in  the 
modem  decisions  is  towards  upholding  freedom  of  contract  unless 
the  agreement  is  permeated  with  the  vice  of  unreasonableness  or 
its  enforcement  will  be  manifestly  injurious  to  the  public.**  "  It 
is  clear,"  says  Andrews,  J.,  in  this  connection,  "  that  public  policy 


79.  Metropolitan  Opera  Co.  v. 
Hammerstein,  (Sup.  1914)  162  App. 
Div.  691,  701,  147  N.  Y.  S.  532, 
idiherein  reference  is  made  to  etate- 
ment  to  this  effect  of  Justice  Hull, 
Year  Book  2  Hen.  V,  folio  6,  pi.  26; 
Central  New  York  Tel.,  etc.,  Co.  v. 
Averill,  (Sup.  Sp.  T.  1907)  55  Misc. 
346,  347,  105  N.  Y.  S.  378. 

80.  See  Diamond  Match  Co.  V. 
Roeber,  (1887)  106  N.  Y.  473,  H 
State  Rep.  47,  13  N.  E.  419,  revers- 
ing the  early  English  cases. 

81.  Bunlop  v.  Gregory,  (1861)  10 
N.  Y.  241,  243;  Metropolitan  Opera 
Co.  V.  Hammerstein,  (Sup.  1914)  162 
App.  Div.  691,  147  N.  Y.  S.  532, 
affirmed  221  N.  Y.  607  mem.,  116 
N.  E.  1061;  Chappel  v.  Brockway, 
(Sup.  1839)  21  Wend.  157;  Van 
Marter  v.  Babcock,  (Sup.  O.  T.  1857) 
23  Barb.  633. 

88.  Diamond  Match  Co.  v.  Roeber, 

(1887)   106  N.  Y.  473,  482,  11  SUte 

Rep.  47,  13  N.  E.  419. 

.     83.  Diamond  Match  Co.  v.  Boeber, 

(1887)    106  N.  Y.  473,  482,  11  State 


Hep.  47,  13  N.  E.  419;  Centrol  New 
York  Telephone,  etc,  Co.  v.  Averill, 
(Sup.  1909)  129  App.  Div.  752,  757, 
114  N.  Y.  S.  99,  reversed  on  tbe 
ground  that  the  particular  contract 
involved  was  against  public  policy 
199  N.  Y.  128,  92  N.  E.  206;  Hodge 
V.  Sloan,  (1887)  107  N.  Y.  244,  11 
State  Rep.  770,  17  N.  E.  336;  Leslie 
V.  LoriUard,  (1888)  110  N.  Y.  519, 
18  State  Rep.  520,  18  N.  E.  363; 
New  York  Bank  Note  Co.  v.  HamU* 
ton  Bank  Note  Engraving,  etc,  Co., 
(1905)  180  N.  Y.  280,  293,  73  N.  E. 
48;  Ru  Ton  v.  Ereritt,  (Sup.  1898) 
35  App.  Div.  412,  54  N.  Y.  S.  896i 
Alden  v.  Wright,  (Sup.  1916)  175 
App.  Div.  692,  162  N.  Y.  S.  668; 
Ontral  New  York  Telephone,  etc, 
Co.  V.  Averill,  (Sup.  Sp.  T.  1907)  66 
Misc  346,  348,  105  N.  Y.  8.  378; 
Wayne-Monroe  Telephone  Co.  v. 
Ontario  Telephone  Co.,  (Sup.  Sp.  T. 
1908)  60  Misc.  435,  112  N.  Y.  S.  424. 
See  also  Matthews  v.  Associated 
Press.  (1893)  136  N.  Y.  333.  340,  60 
State  Rep.  9,  32  N.  E.  981. 
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and  the  interests  of  soeiety  favor  the  utmost  freedom  of  contract 
within  the  law,  and  require  that  bnsiiiess  transactions  should  not 
be  trammeled  by  unnecessary  restrictions."  "  And  in  a  later  case 
Qray,  J.,  says  that  the  doctrine  which  avoids  contracts  for  being 
in  restraint  of  trade  "  had  its  origin  at  a  time  when  the  field  of 
homan  enterprise  was  limited  and  whai  each  man's  industrial 
activity  was,  more  or  less,  necessary  to  the  material  well-being 
and  welfare  of  his  community  and  of  the  state.  .  .  .  The  condi- 
tions which  made  so  rigid  a  doctrine  reasonable  no  longer  exist. 
In  the  present  practically  unlimited  field  of  human  enterprise, 
there  is  no  good  reason  for  restricting  the  freedom  to  contract,  ot 
for  fearing  injury  to  the  public  from  contracts  which  prevent  a 
person  from  carrying  on  a  particular  business.  Interference 
would  only  be  justifiable  when  it  was  demonstrable  that  in  some 
way  the  public  interests  were  endangered."**  On  the  other  hand, 
when  the  business  to  which  the  contract  relates  is  of  such  a  char- 
acter that  it  cannot  be  subjected  even  to  the  partial  restraint  which 
is  contemplated  without  injury  to  the  public  interest,  then  such 
partial  restraint  cannot  be  tolerated.**  Irrespective  of  the  ques- 
tion of  the  sale  and  protection  of  trademarks,  a  person  may  bind 
himself  by  a  contract  not  to  sell  a  so-called  patent  medicine  or 
extract  from  herbs,  etc.,  under  a  particular  name,  irrespective 
of  the  territorial  extent  or  time  limit  of  the  restriction ;  the  party 
bound  by  the  restriction  not  being  precluded  from  making  and 
selling  the  product,  but  only  from  doing  so  under  the  particular 
name,  the  restriction  is  not  a  total  or  general  restraint  of  trade." 
§  544.  General  Classification  of  Valid  Bestraints. — ^There  are 
now  established  five  general  classes  in  which  reasonable  restraints 
may  be  upheld.**     (1)  It  is  recognized  as  of  importance,  as  an 

64.  IMamond  Match  Ck>.  v.  Boeber,  partial  restraint  of  tlie  buuness  cf 

(1887)    106  N.  Y.  473,  482,  11  State  public     service     corporations.       See 

Rep.  47,  13  N.  E.  419.  supra,  section  441. 

88.  Wood  T.  'Whitehead  BroB.  Co.,  87.  Pond's   Extract    Co.    v.    Hum- 

(1901)    166  N.  Y.  545,  551,  59  N.  E.  phreys*    Specific    Homoeopathic    Co., 

357.  (Sup.  Sp.  T.  1876)  60  How.  Pr.  368. 

88.  Central   New  York   Telephone,  88.  See   in  this  connection   Metro- 

etc,  Co.  v.  AveriU,  (1010)   199  N.  Y.  politan    Opera   Co.   v.    Hammerstein, 

128,  134,  92  N.  E.  206,  reversing  129  (Sup.  1914)    162  App.  Div.  691,  147 

App.  Div.  72,  114  N.  Y.  S.  99,  whidi  N.  Y.  S.  632,  affirmed  221  N.  Y.  607 

reversed  68  Misc.  60,  110  N.  Y.   S.  mem.,  116  N.  E.  1061,  and  the  able 

273,  66  Misc.  346,  105  N.  Y.  S.  378.  opinion    of    Taft,    J.,    in    (6th    Cir. 

This  principle  finds  its  application  1898)     United    States    v.    Addyston 

in   the    cases  involving  contracts  in  Pipe,    etc.,    Co.,    86    Fed.    271,    20 
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mcentive  to  industry  and  honest  deftling  in  trade,  that  after  a 
man  has  built  up  a  business  with  an  extensive  good  will,  he  should 
be  able  to  sell  his  business  and  good  will  to  the  best  advantage. 
He  cannot  do  so  unless  he  can  bind  himself  by  an  enforceable  ecu- 
tract  not  to  engage  in  the  same  business  to  the  injury  of  that  which 
he  is  about  to  sell,  and  reasonable  covenants  having  this  object  are 
sustained."  (2)  It  is  considered  equally  good  for  the  public  and 
for  the  trade,  when  partners  dissolve,  and  one  takes  the  business 
or  they  divide  it  between  them,  that  each  partner  be  permitted  to 
bind  himself  not  to  do  anything  in  trade  thereafter  which  will 
derogate  from  his  grant  of  the  interest  conveyed  to  the  other 
partner .**>  (3)  Also  reasonable  restrictions  in  articles  of  partner- 
ship on  the  business  activity  of  the  members,  with  a  view  to  secur- 
ing  their  entire  effort  in  the  common  enterprise,  being  only  ancil- 
lary to  the  main  object  of  the  union,  are  upheld.*'  (4)  Where 
one  in  business  sells  property  with  which  the  buyer  may  set  up  a 
rival  business,  it  is  considered  reasonable  that  the  seller  should 
be  able  to  restrain  the  buyer  from  doing  him  an  injury,  which, 
but  for  the  sale,  the  buyer  would  be  unable  to  inflict.  This  is  not 
reducing  competition  but  is  only  securing  the  seller  against  an 
increase  of  competition  of  his  own  creating,  and  the  recognition 
of  this  right  is  considered  necessary  to  promote  the  free  purchase 
and  sale  of  property.**  (5)  Again,  it  is  considered  of  importance 
that  business  and  professional  men  should  have  every  motive  to 
employ  the  ablest  assistants  and  to  instruct  them  thoroughly.  They 
would  naturally  be  reluctant  to  do  so  unless  such  assistants  were 
able  to  bind  themselves  not  to  set  up  a  rival  business  in  the 
vicinity  after  learning  the  details  and  secrets  of  the  business  of 
th^  employers.  The  right  to  do  this  was  at  an  early  date  recog- 
ized  as  an  exception  to  the  general  rule  prohibiting  contracts  in 
restraint  of  trade."  "While  these  five  classes  cover  most  of  the  cases 
upholding  reasonable  restraints,  it  would  be  stating  it  loo  strongly 
to  say  that  they  include  all  of  those  upheld  as  valid,  and  addi- 
tional instances  of  valid  restraints  are  to  be  found  and  n^w  excep- 
tions will  undoubtedly  be  made  as  new  conditions  arise.**    And 

C.  C.  A.  141,  wherein  a  general  divi-  8S.  See  infra,  section  640. 

•ion  of  legal  contracts  in  partial  re-  98.  See  infra,  section  648. 

straint  of  trade  is  made.  84.  See  Metropolitan  Opera  Oo.  v. 

88.  See  infra,  section  646.  Hanmieratein,   (Sup.  1814)    162  App. 

80.  See  infra,  section  660.  Diy.  691,  703,  147  N.  Y.  S.  632. 

81.  See  infra,  eeotioa  660. 
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an  additional  class  has,  in  very  recent  times,  been  added  wMch 
relates  to  contracts  between  labor  unions  and  their  members  on 
the  one  side  and  manufacturers  or  employers  on  the  other.** 

§  545.  BeasonB  for  Bnle  against  0«neral  BestraintSw — In  the 
earlier  cases  especially  the  courts  in  denouncing  contracts  in  gfia- 
eral  restraint  of  trade  have  usually  asserted  several  grounds  for 
so  doing :  (1)  on  account  of  injury  to  the  public  in  being  deprived 
of  the  restricted  party's  industry  in  the  particular  trade  or  busi- 
ness involved;  (2)  injury  to  the  party  on  whom  the  restriction 
oi)erates  in  preventing  him  from  earning  a  living  for  himself  and 
his  family;  (3)  where  the  restriction  is  general,  its  oppressive 
character  and  want  of  actual  benefit  to  the  covenantee.**  "  Con- 
tracts, upon  whatever  consideration  made,"  says  Paige,  J.,  "  which 
go  to  the  total  restraint  of  trade,  such  as  obligate  a  man  not  to 
pursue  his  occupation  or  exercise  his  trade  anywhere  in  the  state, 
are  void.  Such  contracts  are  injurious  to  the  public,  and  oper- 
ate oppressively  upon  one  party,  without  being  beneficial  to  the 
other. '"^  Also  Selden,  J.,  says:  "The  welfare  of  a  state  is 
advanced  by  the  increase  of  its  productive  industry.  It  is  import- 
ant, therefore,  that  each  of  its  citizens  should  be  free  to  employ 
himself  in  that  department  of  labor  in  which  his  personal  efforts 
will  be  likely  to  add  most  to  the  aggregate  productions  of  the 
country.  This  is  the  first  and  leading  reason  for  the  rule  in 
question.  But  there  is  another.  The  convenience  of  the  public 
requires  that  all  the  various  trades  and  employments  of  society 
should  be  pursued  each  in  its  due  proportion,  a  result  with  which 
the  exclusion  of  any  individual  from  his  accustomed  pursuits  has 
a  tendency  to  interfere.  These  two  reasons  for  the  invalidity  of 
contracts  in  restraint  of  trade  are  entirely  distinct  from  each 
other;  one  relating  to  the  wealth  and  profit,  and  the  other  to  the 
convenience  of  the  nation.  The  advancement  of  society  and  the 
multiplication  of  tradesmen  and  artisans  of  every  description 
have  undoubtedly  taken  something  from  the  weight  of  the  latter, 
while  they  have  in  no  respect  diminished  the  force  of  the  former. 
"Were  it  an  open  question,  much  might  be  said  as  to  the  sufficiency 
of  the  reasons  upon  which  the  rule  was  originally  founded.    But 

99.  Se«  infra,  section  672.  K.  Y.  244,  249,  II   9Ute  S«p.   770, 

86.  Bin^iam    v.    Maigne,    (Super.  17  N.  E.  335. 

Ct.   1886)   52  Super,  a.  90;  Mitchel  87.  Danlop  T.  Oregory,   (1861)    10 

V.  Beynokto,   (1711)   1  P.  Wins.  181.  N.  Y.  241,  243. 
See  AlM  Hodge  t.  Sloan,  (1887)  107 
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speculation  of  that  sort  would  be  out  of  place  after  the  numerous 
cases  in  which  the  doctrine  has  been  asserted."**  None  of  these 
reasons  due  to  the  changed  methods  of  doing  business,  general 
competition,  and  enlarged  opportunities  for  human  enterprise, 
is  now  entitled  to  or  given  the  same  weight  as  was  formerly 
attached  thereta" 

§  546.  Beetraints  AndlUuy  to  Sale  of  Trade,  Badness  or  Pto- 
f eeaional  Practice. —  It  is  said  by  Andrews,  J.,  to  be  "  an  encour- 
agement to  industry  and  to  enterprise  in  building  up  a  trade,  that 
a  man  shall  be  allowed  to  sell  the  good  will  of  the  business  and  the 
fruits  of  his  industry  upon  the  best  terms  he  can  obtain. ' '  ^  This 
frequently  requires  that  the  seller  agree  that  he  will  not  engage 
in  business  in  competition  with' the  buyer,  and  it  is  well'recognized 
in  our  state,  as  elsewhere,  that  where  the  restraint  is  such  only  as 
to  afford  a  fair  protection  to  the  interest  of  the  buyer  and  not  so 
great  as  to  interfere  with  the  interests  of  the  public,  it  is  not  pro- 
hibited by  any  principle  of  public  policy,  and  is  valid  and  enforce- 
able.' The  reason  for  this,  as  said  by  Pendleton,  J.,  is  that 
"  where  the  covenants  are  an  incident  of  the  sale  and  made  only 
as  a  reasonable  provision  for  the  protection  of  the  vendee,  they 
are  valid  for  the  reason  that  they  are  not  really*  in  restraint,  but 
are,  on  the  contrary,  in  the  interest  of  freedom  of  trade,  as  they 
tend  to  permit  that  to  be  sold  and  disposed  of  which,  without  the 


M.  Lawrence  v.  Kidder,  (Sup.  8p. 
T.  1861 )   10  Barb.  641,  648. 

99.  Diamond  Match  Co.  v.  Roeber, 
(1887)  106  N.  T.  473,  481,  11  State 
Bep.  47,  13  N.  E.  419;  CentTal  New 
York  Telephone,  etc.,  Co.  v.  Averill, 
(Sup.  Sp.  T.  1907)  55  Misc.  346,  347, 
106  N.  Y.  S.  378. 

1.  Diamond  Matdi  Co.  t.  Boeber, 
(1887)  106  N.  Y.  473,  482,  11  State 
Rep.  47,  13  N.  E.  419. 

«.  Dunlop  V.  Gregory,  (1851)  10 
N.  T.  241;  Sander  r.  Hoffman, 
(1876)  64  N.  Y.  248,  50  How.  Pr.  449, 
reversing  on  other  grounds  39  Super. 
Ct.  307;  Diamond  Match  Co.  v.  Roe- 
ber, (1887)  106  N.  Y.  473.  11  State 
Rep.  47,  13  N.  E.  419,  affirming  35  Hun 
421 ;  Tode  v.  Gross,  ( 1891 )  127  N.  Y. 
480,  40  State  Rep.  300,  28  N.  E.  469, 
affirming  22  State  Rep.  818,  4  N.  ¥.  S. 
402;  Ru  Ton  v.  Everitt,  (Sup.  1898) 
35  App.  Div.  412,  54  N.  Y.  S.  896; 


Metropolitan  Opera  Co.  v.  Hammer- 
stein,  (Sup.  1914)  162  App.  Div.  691, 
147  N.  Y.  S.  532,  affirmed  221  N.  Y. 
507,  116  N.  E.  1061;  Nobles  T.  Bates, 
(Snp.  1827)  7  Cow.  307;  Chappel  v. 
Brodcway,  (Sup.  1839)  21  Wend, 
157;   Weller  v.  Hersee,    (Sup.  G.  T. 

1877)  10  Hun  431;  Greite  v.  Hen- 
driclcs,  (Sup.  G.  T.  1893)  71  Hun  7, 
53  State  Rep.  861,  24  N.  Y.  S.  645; 
United  States  lOoT<Iag6  Co.  v.  Wall's 
Son's  Rope  Co.,  (Sup.  G.  T.  1896) 
90  Hun  429,  70  State  Rep.  602,  35 
N.  Y.  S.  978;  Booth  v.  Seibold,  (Sup. 
Sp.  T.  1902)  37  Misc.  101,  74  N.  Y.  S. 
776;  Jarvis  v.  Pedc,  (Chan.  Ct. 
1843)  10  Paige  118,  affirming  Bofba. 
479;  MacIcinnoi>  Pen  Co.  v.  Foimtain 
Ink  Co.,  (Skiper.  Ct.  1882)  48  Super. 
Ct.  442,  appeal  disniased  93  K.  Y. 
668;  Dethlefs  v.  Tamsea,  (Ocan.  PL 

1878)  7  Daly  364. 
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protection  of  such  covenants,  might  not  be."  •  And  it  was  held  at 
an  early  date  that  this  included  the  business  of  a  common  car- 
rier.^ It  is  also  held  that  the  purchaser  of  a  business  may  bind 
himself  by  a  covenant  not  to  extend  the  business  into  a  designated 
territory  in  opposition  to  a  similar  business  conducted  in  such 
territory  by  the  sdler.*  As  a  person  may  bind  himself  by  a  con- 
tract that  a  third  person  will  do  or  will  refrain  from  doing  any 
lawful  act,  the  seller  may  enter  into  a  valid  covenant  that  certain 
of  his  former  servants  or  employees  will  not  engage  in  a  similar 
business  to  that  sold  in  competition  with  the  buyer.*  The  same 
principle  which  permits  a  person  on  the  sale  of  a  business  to  enter 
into  a  contract  imposing  reasonable  restrictions  against  his  re-en- 
gaging in  the  business  in  competition  with  the  purchaser  applies 
to  the  sale  by  a  professional  man  of  the  good  will  of  his  practice, 
such  as  the  practice  of  a  physician  or  the  like.^ 

§  547.  Sale  of  Patent  or  Secret  Process  of  Manufacture. —  Pub- 
lie  policy  does  not  preclude  a  person  as  ancillary  to  a  sale  of  a 
patent  or  a  nonpatented  secret  process  of  manufacture  or  the  like, 
from  agre^g  not  to  disclose  the  process  to  others  or  to  make  fur- 
ther use  of  the  process  whether  limited  as  to  territorial  extent  or 
not.*  "Although  the  policy  of  the  law,"  says  Sir  John  Leach,  in 
a  leading  English  case,  "  will  not  permit  a  general  restraint  of 
trade,  yet  a  trader  may  sell  a  secret  of  business  and  restrain  him- 
self generally  from  using  that  secret."*    "  Patented  inventions," 


S.  Metropolitan  Opera  Co.  v.  Ham- 
merstein,  (-Sup.  1014)  162  App.  Div. 
«91,  703,  147  N.  y.  S.  632. 

4.  Chappel  t.  Brockway,  (Sap. 
1839 )  21  Wend.  167.  See  alao  Leslie 
V.  Lorillard.  (1888)  110  N.  Y.  519, 
18  State  Bep.  620,  18  N.  E.  363. 

5.  AUen  v.  Wrigbt,  (Sup.  1916) 
175  App.  Div.  692,  162  N.  Y.  S.  668. 

«.  Tode  V.  Groee,  (1891)  127  N.  Y. 
480,  40  State  Bep.  300,  28  N.  E.  469, 
affirming  22  State  Bep.  818,  4  N.  Y.  S. 
402. 

7.  Mbtt  V.  Mott,  (Sup.  Sp.  T. 
1861)  11  Barb.  127;  Holbrook  v. 
Waters,  (Sup.  Sp.  T.  1854)  9  How. 
Pr.  33Q  (agreement  not  to  practice 
medicine  in  tbe  county  of  Oswego 
held  &  reaaonable  restriction  and 
vaUd).  See  also  Greenfield  v.  Oil- 
»,  (1893)  140  N.  Y.  168,  56  State 


Bep.  427,  35  N.  E.  435;  Smith  v. 
Smith,    (Sup.   1830)    4  Wend.  468. 

«.  Tode  V.  Gross,  ( 1891 )  127  N.  Y. 
480,  40  State  Bep.  300,  28  N.  E.  460, 
affirming  22  State  Bep.  818,  4  N.  Y.  S. 
402;  Hand  v.  Seeley,  (Sup.  1865)  47 
Barb.  428;  Underwood  v.  Smith, 
(Com.  PL  G.  T.  1892)  48  State  Bep. 
654,  19  N.  Y.  S.  380;  JarvU  v.  Peck, 
(Chan.  Ct.  1843)  10  Paige  118,  af- 
firming Hoffm.  470;  Aloock  y.  Gil- 
berton,  (Super.  Ot.  1855)  12  Super. 
(7t.  76;  Mackinnon  Pen  Co.  v.  Foun- 
tain Ink  Co.,  (Super.  Ct.  1882)  48 
Super.   Ct.  442,  443,   447. 

9.  Bryson  v.  Whitehead,  (1822) 
1  Sim.  it,  St.  74.  This  statement  ie 
quoted  with  approval  by  the  Chan- 
cellor in  Jarvis  v.  Peck,  (C^an.  Ot. 
1843)    10   Paige   118,   124. 
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says  Freedman,  J.,  "  and  secrets  of  art  or  trade,  not  patented,  are 
not  within  the  purview  of  the  rule  against  restraint  of  trade ;  and 
a  trader  may  sell  a  secret  in  his  art,  and  restrain  himself  generally 
frdm  the  use  of  it.  These  exceptions  are  allowed  for  the  purpose 
of  stimulating  inventive  genius  and  of  encouraging  science  and 
well-directed  ingenuity.""  Where  the  secret  process  involved  in 
the  business  sold  is  known  to  trusted  employees,  the  seller  may 
bind  himself  by  an  agreement  that  such  process  will  not  be  dis- 
closed by  his  servants,  so  as  to  render  him  liable  in  case  of  a  dis- 
closure by  them."  Thus  where  a  covenant  by  the  seller  of  a  busi- 
ness of  manufacturing  cheeses,  founded  on  a  secret  process,  was 
uphefd,  Vann,  J.,  said:  "  The  business  carried  on  by  the  defend- 
ant was  founded  on  a  secret  process  known  only  to  herself  and 
her  agents.  She  had  the  right  to  continue  the  business,  and,  by 
keeping  her  secret,  to  enjoy  its  benefits  to  any  practicable  extent. 
She  also  had  the  right  to  sell  the  business,  including  as  an  essen- 
tial part  thereof  the  secret  process,  and,  in  order  to  place  the  pur- 
chasers in  the  same  position  that  she  occupied,  to  promise  to 
divulge  the  secret  to  them  alone  and  to  keep  it  from  everyone  else. 
In  no  other  way  could  she  sell  what  she  had  and  get  what  it  was 
worth.  .  .  .  The  covenant  was  not  in  general  restraint  of  trade, 
but  was  a  reasonable  measure  of  mutual  protection  to  the  parties, 
as  it  enabled  the  one  to  sell  at  the  highest  price  and  the  other  to 
get  what  they  paid  for.  It  imposed  no  restriction  ui>on  either 
that  was  not  beneficial  to  the  other  by  enhancing  the  price  to  the 
seller  or  protecting  the  purchaser."" 

§  548.  Agreement  by  Employee  Not  to  Compete. —  It  has  been 
established  as  a  general  rule  from  quite  an  early  date  that  an 
employee,  in  consideration  of  his  employment  by  a  tradesman, 
manufacturer  or  professional  man,  may  bind  himself,  within  rea- 
sonable limitations,  by  a  contract  not  to  carry  on  or  engage  in.  the 
same  trade  or  profession,  after  leaving  the  employment.  In  this 
connection  Baron  Parke,  in  a  leading  English  case,  said:  "  In 
such  a  case  the  public  derives  an  advantage  in  the  unrestrained 
choice  which  such  a  stipulation  gives  to  the  employer  of  able 
assistants,  and  the  security  it  affords  that  the  nxaster  will  not 

10.  Mackinnon  Pot  Co.  T.  Foun-  afBrming  22  State  Bep.  818,  4.1^.  Y.  S. 
tain  Ink  Co.,    (Super.  Ot.  1882)    48      402. 

Super.  Ot.  443,  447.  18.  Tode  v.  Oroas,  (1891)  127  N.  Y. 

11.  Tode  V.  Gioas,  (1801)  127  K.  Y.  480,  484,  40  State  Bep.  300,  28  N".  E. 
480,  40  State  Bep.  800,  28  N.  E.  460,     460. 
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withhold  from  the  servant  instmction  in.  the  secrets  of  his  trade, 
and  the  communication  of  his  own  skill  and  experience,  from  the 
fear  of  his  afterward  having  a  rival  in  the  same  business. "  ^*  And. 
the  validity  of  such  contracts  has  frequently  been  recognized  and 
upheld  by  our  courts.'*  Aa  said  by  Hiscock,  J.,  in  a  recent  case : 
"  It  would  seem  that  there  is  no  fundamental  principle  in  favor 
of  the  validity  and  enforceability  of  such  an  agreement  in  the 
ease  of  the  sale  of  a  business  which  would  not  sustain  a  contract 
on  a  good  consideration  prohibiting  for  a  limited  period  an 
employee  who  has  entered  the  employment  and  learned  the  busi- 
ness of  one  employer  from  carrying  the  benefit  of  the  information 
and  trade  secrets  thus  acquired  into  the  employment  and  main- 
tenance of  a  competing  business,  and,  as  I  read  them,  the  authori- 
ties hold  that  a  contract  to  prevent  an  employee  from  so  doing 
may  be  enforced.""  And  where  an  employer  was  desirous  of 
securing  itself  from  competition  by  an  employee,  who  had  long 
been  in  its  employ  and  acquired  familiarity  with  and  experience 
in  the  business,  it  has  been  held  that  a  contract  to  pay  such 
employee,  in  case  his  employment  is  terminated,  an  annuity  in 
consideration  of  his  refraining  from  engaging  in  such  business  in 
competition  with  the  employer,  is  not  opposed  to  public  policy.** 


U.  Mallaa  t.  May,  (1843)  11  U. 
ft  W.  653.  This  etatement  of  Baron 
Paike  has  been  quoted  with,  approval 
by  our  courts.  See  for  instance 
Metropolitan  Opera  Co.  t.  Hammer- 
stein,  (Sup.  1914)  162  App.  Dir.  601, 
703,  147  N.  Y.  S.  632. 

14.  MeCaU  Co.  v.  Wright,  (1910) 
198  N.  Y.  143,  91  K.  E.  616,  afflnning 
133  App.  Div.  62,  117  N.  Y.  S.  775; 
Magnolia  Metal  Co.  t.  Price,  (Sup. 
1901)  65  App.  Div.  276,  72  N.  Y.  S. 
792;  Mutual  Milk,  etc.,  Co.  v.  Heldt, 
(Sup.  1907)  120  App.  Div.  795.  105 
N.  Y.  S.  661 J  Metropolitan  Opera  Co. 
▼.  Hammeretein,  (Sup.  1914)  162 
App.  Div.  601,  147  N.  Y.  S.  532,  af- 
flnned  221  N.  Y.  607  mem.,  116  N.  E. 
1061;  Davies  v.  Bacer,  (Sup.  1893) 
72  Hun  43,  65  State  Bep.  191,  26 
N.  Y.  S.  293;  Stanley  v.  Pollard, 
(Super.  Ot.  G.  T.  1893)  6  Mlec.  490, 
55  State  Rep.  167,  26  N.  Y.  S.  766; 
Hackettt  v.  A.  L.  ft  J.  J.  Reynolds 
Co.,    (Sup.  App.  T.   1900)    30  Misc. 


733,  62  N.  Y.  S.  1076;  Witkop,  etc., 
Co.  V.  Boyce,  (Sup.  Sp.  T.  1906)  61 
Misc.  126,  112  N.  Y.  S.  874,  affirmed 
131  App.  Div.  022  mem.,  115  N.  Y.  S. 
1160. 

An  early  statute  prohibited  an  em- 
ployer from  taking  fnwa  a  journey- 
man or  apprentice  any  agreement  not 
to  exercise  his  trade  in  any  pajlicu- 
lar  place,  2  R.  S.  p.  160,  §  39  (see 
Domestic  Rehitions  Law,  i  127;  14 
McKinney's  Cons.  Laws,  p.  037, — 
made  applicable,  however,  to  appren- 
tices only).  This  restricts  the  com- 
mon law  right  of  an  employer  to 
bind  hie  employees  by  agreements 
not  to  ei^ercise  their  trade  alter  leav- 
ing the  employer.  Bingham  v. 
"M&igae,  (Super.  Ct.  1885)  52  Super. 
Ct.  90. 

16.  McC^ll  Co.  V.  Wright,  (1910) 
198  N.  Y.  143,  151,  91  N.  E.  516. 

16.  Stover  v.  Gamewell  F.  Alarm 
Tel.  Co.,  (Sup.  1914)  164  App.  Div. 
155,  149  N.  Y.  S.  650. 


Digitized  by  VjOOQIC 


84« 


NE3W  YORK  LAW  Of  CONTRACTS 


[|  S44 


It  is  also  held  that  an  employee  or  stockholder  of  a  corporation 
may  bind  himself,  as  ancillary  to  a  contract  by  his  employer  or  the 
corporation  for  the  sale  of  the  business,  by  a  promise  to  the  buyer 
not  to  engage  in  a  similar  business  in'  competition  with  the  pur- 
chaser." The  fact  that  the  employment  is  terminated  by  the 
acceptance  of  the  employee's  resignation,  and  not  by  lapse  of 
time,  is  not  necessarily  a  mutual  abrogation  of  the  contract,  so  as 
to  render  the  agreement  of  the  employee  not  to  engage  in  business 
in  competition  with  his  employer  ineffectual."  Though  a  contract 
of  this  character  may  not  be  illegal,  it  does  not  necessarily  follow 
that  a  court  of  equity  will  grant  an  injunction  to  prevent  its 


17.  Metropolitan  Opera  Co.  t. 
Hammergtein,  (Sup.  1914)  162  App. 
Div.  681,  147  N.  Y.  S.  632,  affirmed 
221  N.  Y.  607  mm.,  116  K.  E.  1061; 
Booth  7.  Seibold,  (Sup.  Sp.  T.  1902) 
37  Misc.  101,  74  N.  Y.  S.  776. 

As  said  by  Pendleton,  J.,  in  this 
connection :  "  If  a  contract  by  an 
employee  with  his  employer  not  to 
enter  into  the  same  business  or  com- 
pete is  not  illegally  in  restraint  of 
trade  for  the  reasons  above  given,  in 
order  to  sell  his  bueinees  and  good 
will  protected  by  such  a  covenant 
the  employer  must  have  the  right  to 
transfer  to  his  vendee  the  T-eneftt 
and  protection  of  'such  covenant.  'If 
the  right  of  enforcing  such  «  cove- 
nant can  be  vested  in  the  vendee  by 
assignment,  it  is  difficult  to  see  why 
the  same  covenant  made  by  the  em- 
ployee directly  with  the  vendee,  as  an 
incident  of  the  sale,  is  an  illegal 
restraint  of  trade.  It  accomplishes 
directly  -what  concededly  might  be 
accomplished  indirectly,  and  if  the 
contract  of  the  employiee  with  the 
employer  is  not  illegally  in  restraint 
of  trajde,  the  same  contract  with  the 
vendee  of  the  employer,  made  as  an 
incident  to  and  part  of  the  contract 
of  sale  where  the  restraint  is  no 
greater  than  required  by  the  legiti- 
mate interest  of  the  vendee,  is 
equally  not  illegally  in  restraint  of 
trade."  Metropolitan  Opera  Co.  v. 
Hammerstein,  (Snp.  1914)  162  App. 
Div.  691,  703,  147  N".  Y.  S.  532. 


IS.  Magnolia  Metal  Ck>.  y.  Price, 
(Sup.  1901)  65  App.  Div.  276,  72 
N.  Y.  S.  792.  In  this  case  the  con- 
tract provided  as  follows :  "  That 
'  in  the  event  of  his  [the  employee's] 
connection  witli  the  party  of  the  first^ 
part  being  severed  under  this  agree- 
ment he  will  not,  either  directly  or 
indirectly,  tMnnect  himself  with  any 
company  or  firm  engaged  in  business 
similar  to  that  of  the  party  of  the 
first  part,  nor  will  he  himseH  engage 
in  «ny  business  that  would  compete 
with  the  business  of  the  party  of  the 
first  part,  for  a  period  of  five  years 
from  the  date  of  his  connection  being 
so  severed;'  that  the  plaintiff  should 
have  the  right  to  end  the  agreement 
at  any  time  'for  neglect  of  duty. 
Wilful  disobedience  of  instructions, 
or  for  any  conduct  on  the  part 
of  the  party  of  the  second  part 
[employee]  that  would  reflect  dis- 
credit upon  the  party  of  the  first 
part,  or  be  injurious  to  its  business 
interests,  or  reflect  discredit  upon  its 
methods  of  conducting  business;'  and 
that  the  plaintiff  was  to  have  the 
right  to  consider  the  agreement 
terminated  should  the  defendant  die, 
or  be  disabled'  by  illness  for  more 
than  thirty  consecutive  days."  The 
contract  having  been  terminated  by 
the  acceptance  of  the  employee's  res- 
ignation, it  was  held  that  the  re- 
striction was  binding  on  him. 


Digitized  by  VjOOQIC 


i  649] 


ILLEGALITY 


847 


breach,  and,  as  in  other  cases,  if  under  the  circumstances  the  con- 
tract is  an  unreasonable  one,  this  is  ground  for  denying  equitable 
relief  for  its  enforcement.** 

§  549.  Restriction  Ancillary  to  Sale  of  Property. —  The  courts 
do  not  hesitate  to  uphold,  as  between  the  parties,  reasonable  restric- 
tions ancillary  to  a  sale  of  real  or  personal  property.  Thus  it  is 
well  recognized  that  the  owner  of  real  or  personal  property  may 
on  its  sale  impose  reasonable  restrictions  on  its  use  by  the  pur- 
chaser, and  the  seller  may  also  bind  himself  by  restrictions  on  the 
use  of  other  property  which  he  retains.'**  And  so  long  as  there  is 
no  combination  constituting  an  illegal  monopoly,  a  manufacturer, 
publisher  or  the  like  may  enter  into  a  valid  agreement  with  a 
retail  dealer  to  whom  he  sells  his  product  binding  the  latter  not 
to  sell  such  product  except  at  a  fixed  or  minimum  price,"  includ- 
ing not  only  the  goods  sold  by  the  covenantee  but  also  goods  which 
the  buyer  might  purchase  from  third  persons.'*  Likewise  no  rule 
of  public  policy  is  violated,  where  the  question  of  a  monopoly  is 
not  involved,  by  a  contract  by  which  a  dealer  in  a  commodity 
agrees  to  purchase  only  from,  or  to  sell  no  other  than  the  products 
of,  a  certain  manufacturer,"  or  whereby  a  manufacturer  or  the 


18.  Gilbert  v.  Wilmer,  (Sup.  9p.  T. 
1918)  102  Misc.  388,  168  N.  Y.  S. 
1043. 

50.  See  infra,  section  577. 

51.  John  D.  Parle,  etc.,  Co.  v. 
National  Wbolesale  Druggists'  Aaefn, 
(1903)  175  N.  Y.  1,  67  N.  E.  136, 
affirming  64  App.  Dir.  223,  66  N.  Y.  S. 
616,  which  affirmed  30  Misc.  675,  64 
N.  Y.  S.  276;  VVatah  v.  Dwight,  (Sup. 
1899)  40  App.  Biv.  513,  58  N.  Y.  S. 
91.  See  also  Whitney  t.  Biggs, 
(County  Ct.  1916)  92  Misc.  424,  156 
N.  Y.  S.  1107. 

In  Dr.  Miles  Medical  Co.  v.  Park, 
etc,  (3o.,  (1911)  220  U.  S.  373,  31 
S.  Ct.  376,  56  U.  S.  (L.  ed.)  502, 
the  federal  Supreme  Court  takes  tiie 
view,  it  seems,  that  the  attempt  of  a 
manufacturer  to  restrict  all  whole- 
sale or  retail  dealers  to  whom  sales 
are  made,  as  regards  the  minimum 
price  at  which  his  products  are  to 
be  sold,  would  be  an  unreasonable 
restraint  on  trade,  and  considers  the 
tnnMnrtinn  somewhat  on  the  same 
plane   ••    a    contract    to   create    a 


monopoly,  as  it  all  the  retail  dealers 
had  themselves  entered  into  a  con- 
tract to  maintain  a  fixed  price  and 
thiis  prevent  competition,  and  for 
this  reason  it  is  held  that  an  injunc- 
tion to  restrain  a  third  person  from 
inducing  a  dealer  to  violate  the  con- 
tract is  properly  denied.  It  is  diffi- 
cult to  see  the  analogy  thus  advanced, 
and  Mr.  Justice  Holmes  dissents  from 
the  conclusion  of  the  court,  and  in 
an  able  opinion  shows  with  consider- 
able clarity  that  the  sole  question  in- 
volved is  whether  a  manufacturer 
may  impose  on  a  dealer,  to  be  bind- 
ing on  him  alone,  a  restriction  as  to 
the  resale  price,  and  reaches  the  con- 
clusion that  he  has  unquestionably 
this  right. 

Sa.  Wateh  v.  Dwight,  (Sup.  1899) 
40  App.  Div.  513,  58  N.  Y.  S.  91. 

88.  Walsh  V.  Dwight,  (Sup.  1899) 
40  App.  Div.  513,  516,  58  N.  Y.  S. 
91 ;  Matthews  v.  Associated  Press, 
(Sup.  G.  T.  1891)  61  Hun  199,  205, 
40  State  Rep.  593,  15  N.  Y.  S.  887; 
Live  Stock  Ass'n  v.  Levy,  (Super.  Ot, 
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like,  in  consideration  of  tlie  pvirchase  of  his  products,  agrees  not 
to  sell  to  other  dealers  or  persons,"  or  to  other  dealers  for  a 
lower  price  than  that  received  from  the  buyer."  Thus  an  agree- 
ment by  a  clothing  manufacturer,  ancillary  to  a  sale  of  clothing 
of  a  particular  design,  not  to  sell  clothing  of  a  similar  design  to 
others  is  upheld,*  and  also  an  agreement  by  the  manufacturer  of 
a  sideboard  not  to  manufacture  or  sell  a  duplicate."  "  It  cannot 
be,"  says  Ingraham,  J.,  in  this  connection,  "  that  a  manufacturer 
of  merchandise  cannot  agree  to  sell  to  others  upon  condition  that 
the  vendees  in  selling  at  retail  should  charge  a  specified  price  for 
the  goods  sold,  or  should  sell  only  the  manufactured  product  of 
fhe  manufacturer.  If  a  dealer  in  articles  of  this  kind,  for  his  own 
advantage,  agrees  to  confine  his  business  to  a  particular  line  of 
goods,  or  agrees  with  the  manufacturers  to  charge  a  particular 
price  for  the  articles  which  he  sells  in  his  business,  such  an  agree- 
ment is  not  illegal  as  in  restraint  of  trade  or  as  tending  to  create 
a  monopoly,  as  there  is  nothing  in  the  agreement  to  prevent  others 
from  engaging  in  the  business,  or  the  manufacturers  of  other 
articles  from  selling  their  product  to  any  one  who  is  willing  to 
buy."**  It  has  also  been  held  that  a  manufacturer  of  a  press, 
particularly  adapted  with  certain  attachments  to  do  a  certain 
kind  of  printing  in  a  specially  effective  way,  may,  on  a  sale  of  one 
of  the  presses  with  the  special  attachment,  bind  himself  by  a  valid 
agreement  not  to  sell  a  similar  press  to  others  with  the  attach- 
ment without  restrictions  as  to  the  use  to  be  made  of  the  press 
by  such  purchasers,  as  the  covenant  is  an  integral  part  of  the 
value  of  the  thing  sold,  and  is  made  for  the  purpose  of  protecting 
the  covenantee  from  undue  compotition  in  the  kind  of  printing 

1886)  64  Super.  Ct.  32,  3  State  Kep.  Co.,   (Sup.   1809)    38  App.  Div.  449, 

614;   ESbling  v.   Bauer,    (Sup.   G.  T.  66  X.  Y.  S.  688,  on  prior  appeal  9 

1883)   17  Wkly.  Dig.  497.  App.  Div.  425,  76  State  Rep.  763,  41 

M.  Stemmerman    v.    EeMy,    (Sup.  N.    Y.    S.    346,    reyeieed    on    other 

1912)  160  App.  Div.  736,  135  N.  Y.  S.  grounds  166  N.  Y.  499,  69  N.  R  906. 

827;  Von  Marter  v.  Babcock,   (Sup.  S6.  Blauner  v.  Williams  Co.,  (Sup. 

G.  T.   1857)    23   Barb.   633;   Barber  App.    T.    1901)     36    Misc.    17*    78 

A«pihalt  Co.  V.   Brand,    (Sup.   G.  T.  N.  Y.  S.  166,  affirming  34  Misc.  823, 

1889)  4  Silv.  Sup.  519,  27  State  Rep.  69  N.  Y.  S.  749. 

883,  66  Hun  606  mem.,  7  N.  Y.  8.  27.  Lowenbein  v.  Fuldner,    (Super. 

744;     Live    Stock    Ass'n    v.    Levy,  Ct.  O.  T.  1893)  2  Misc.  176,  60  State 

(Super.  Ct.  1886)    54  Super,  a.  32,  Rep.  620,  21  N.  Y.  S.  616,  affirmed 

3  State  Rep.  614.    See  also  Blauner  143  K.  Y.  639  mem.,  60  State  Rep. 

V.  Williams  Co.,  (Sup.  App.  T.  1901)  874,  37  N.  E.  823. 

36  Misc.  173,  73  N.  Y.  S.  166.  S8.  Walsh  v.  Dwight,  (Sup.  1899) 

M.  Cohen  v.  Berlin,  etc.,  Envelope  40  App.  Div.  513,  616,  68  N.  Y.  8.  91. 
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for  which  the  attachment  rendered  the  press  particularly  effec- 
tive.** So  where  the  manufacturer  of  a  certain  kind  of  quilting 
machine,  the  patents  on  which  had  expired,  sold  all  the  machines 
he  had  on  hand,  his  ancillary  agreement  not  to  manufacture  or  sell 
any  more  of  the  machines  has  been  upheld."^  It  has  also  been 
held  that  an  agreement  by  a  manufacturer  for  the  sale  of  asphalt, 
chiefly  used  in  street  paving,  to  a  dealer  in  New  York  city,  for 
use  and  sale  by  him  in  such  city  alone,  under  which  the  manu- 
facturer agreed  not  to  sell  to  other  dealers  or  users,  is  not  illegal.'* 
There  is  nothing  illegal  in  a  contract  by  a  manufacturer  to  consign 
to  a  factor  or  commission  merchant  for  sale  the  entire  product 
of  his  factory.** 

§  550.  Segtriction  Ancfllaiy  to  Partnenhip  and  the  Like. — 
Partners  in  their  articles  of  partnership  or  in  their  agreement  for 
dissolution  may  provide  for  the  transfer  of  the  business  and  good 
will  to  one  of  the  partners  and  stipulate  against  competition  by 
the  retiring  partner.**  As  said  by  Allen,  J.,  in  a  case  of  this  char- 
acter :  "  The  partners  were  competent  to  contract  that  one  should 
not  engage  in  a  particular  business  within  a  limited  territory  and 
for  a  specified  period  of  time,  or  so  long  as  the  other  should  have 
an  interest  in  the  observance  of  such  an  undertaking,  and  should 
be  capable  of  serving  and  ready  to  serve  the  public  in  that  busi- 
ness. Such  an  agreement  is  not  in  restraint  of  trade,  and  is 
valid."**    And  there  is  nothing  ill^al  in  an  agreement  between 


M.  New  York  Bank  Note  Co.  v. 
Hamilton  Bank  Engraving,  etc.,  Co., 
(1905)  180  N.  Y.  280,  73  N.  E.  48, 
reversing  on  other  grounds  92  App. 
Div.  427,  87  N.  Y.  8.  200. 

50.  Excelsior  Quilting  Co.  v.  Creter, 
(Sup.  Sp.  T.  1902)  36  Misc.  698,  74 
N.  Y.  8.  361. 

51.  Stemmerman  v.  Kelly,  (Sup. 
1912)  150  App.  Div.  735,  135  N.  Y.  S. 
827.  See  also  Barber  Asphalt  Co.  v. 
Bmnd,  (Sup.  G.  T.  1889)  4  Silv. 
Sup.  §19,  27  State  Itep.  883,  65  Hun 
606  mem.,  7  N.  Y.  S.  744. 

Sa.  Hadden  v.  Dimick,  (Sup.  G.  T. 
1866)  31  How.  Pr.  196,  226,  reversed 
on  other  grounds,  48  N.  Y.  661,  13 
Abb.  Pr.  N.  8.  135. 

88.  Curtis    v.    Cokey,     (1877)     68 

N.  Y.  300;  Corwin  v.  Hawkins,  (Sup. 

1890)   42  App.  Div.  571,  59  N.  Y.  S. 

603;   Nobles  v.  Bates,   (Sup.  1827)   7 

64 


0>w.  307;  Mott  V.  Mott,  (Sup.  Sp.  T. 
1851)  11  Bai>b.  127;  Dethlefs-v.  Tarn- 
sen,  (Com.  PI.  1878)  7  Daly  354; 
Boardman  v.  Wheeler,  (Sup.  Q.  T. 
1882)  15  Wkly.  Dig.  325.  See  also 
Greenfield  v.  Gilman,  (1803)  140 
N.  Y.  168,  56  State  Eep.  427,  35  N.  E. 
436;  Metropolitan  Opera  Co.  v.  Ham- 
merstein,  (Sup.  1914)  162  App.  Div. 
691,  701,  147  N.  Y.  6.  532. 

In  Chirtis  v.  Gokey,  (1877)  68  N.  Y. 
300,  it  is  said  that  if  the  contract  is 
unlimited  as  to  territory  it  is  ille- 
gal as  in  restraint  of  trade. 

But  as  is  shown  later  (see  section 
557),  the  fact  that  the  covenant  is 
unlimited  as  to  territory  does  not, 
according  to  the  modern  view,  render 
it  illegal. 

34.  Curtis  v.  Gokey,  (1877)  68 
N.  Y.  300,  304. 
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partners  that  upon  the  dissolution  of  the  firm  neither  party  shall 
engage  in  the  same  business  for  a  very  limited  time,  and  at  the 
old  stand  or  place  of  business  or  within  a  very  limited  distance 
therefrom.** 

There  is  also  no  doubt  but  that  the  members  of  a  business 
partnership  may  provide  that  none  of  them  shall  attend  to  any 
business  other  than  that  of  the  partnership,  and  that  each  partner 
who  may  come  in  shall  agree  not  to  do  any  other  business  and 
shall  give  up  such  business  as  he  had  theretofore  done.  Such  an 
agreement  is  not  an  unlawful  restraint  of  trade,  although  its  direct 
effect  might  be  to  restrain  to  some  extent  the  trade  which  had 
been  done  or  might  be  thereafter  done  by  the  members  as  individ- 
uals.** Partners  may  likewise  enter  into  a  valid  agreement  restrict- 
ing the  amount  of  the  business  to  be  done.  As  said  by  Bartlett,  J. : 
"A  man  who  proposes  to  put  money  into  a  joint  undertaking 
with  strangers  may  lawfully  bind  them  not  to  do  more  business 
than  he  thinks  will  be  warranted  by  the  capital  to  be  employed, 
even  if  the  result  be  to  limit  the  production  of  a  particular  com- 
modity."*^ Similarly  there  is  nothing  objectionable  in  an  agree- 
ment between  the  members  of  a  press  association  engaged  in  the 
collection  of  news  for  publication  in  the  newspapers  published  by 
them,  whereby  the  members  are  restrained  from  publishing  the 
news  gathered  by  a  rival  association.  And  consequently  it  is  held 
that  a  by-law  of  an  incorporated  association  of  this  character, 
prohibiting  its  members  from  publishing  the  news  gathered  by  a 
rival  association,  is  not  opposed  to  public  policy.** 

35.  Shearman  v.  Hart,  (Com.  Bl.  In  the  Matthews  case,  aupra,  it  is 
Sp.  T.  1862)    14  Abh.  Ft.  358.  also  held  that  such  a  by-law  is  not 

36.  MattJiews  t.  Associated  Press,  invalid  as  an  unreasonable  restriction 
(1893)  136  N.  Y.  333,  341,  50  State  on  the  freedom  of  the  press,  Gray,  J., 
Bep.  9,  32  K.  E.  981.  See  also  Met-  saying:  "As  to  the  objection  that  the 
ropolitan  Opera  Co.  v.  Hammerstein,  by-law  restricts  the  liberty  of  the 
(Sup.  1914)  162  App.  Div.  601,  701,  press,  I  think  there  is  no  force  what- 
147  N.  Y.  S.  532.  ever  to  it.     For  the  purpose  of  e£5- 

37.  Standard  Oil  Co.  T.  Scofield,  ciently  conducting  the  business  of 
(Sup.  Sp.  T.  1885)  16  Abb.  X.  Cas.  procuring  and  supplying  the  news  to 
372.  its  members,  the  association  provides 

38.  Matthews  v.  Associated  Press,  that  no  one  of  its  members  shall  take 
(1893)  136  X.  Y.  333,  50  State  Hep.  or  publish  news  from  any  other  aaso- 
9,  32  N.  E.  981,  affirming  61  Ilun  ciation.  In  what  way  -the  liberty  of 
199,  40  State  Rep.  593,  15  N.  Y.  S.  the  press  is  in  the  least  degree  re- 
887.  See  also  Dunlap's  Calile  News  stricted  by  such  by-law,  I  am  unable 
Co.  T.  Stone,  (Sup.  Sp.  T.  1891)  27  to  see.  The  constitutional  provision 
Abb.  N.  Cas.  28,  affirmed  39  State  regarding  the  liberty  of  speech  and  of 
Rep.  237,  15  N.  Y.  S.  2.  the  press  has  nothing  wlmtever  to  do 
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§  551.  Agredment  for  Ezdnsive  Use  of  Patent. —  The  object 
and  effect  of  the  patent  laws  is  to  confer  on  the  patentee  the 
exchisive  right  to  use  or  vend  the  patented  device,  and  no  nilc 
of  public  policy  precludes  him  from  selling  the  right  to  the  exclu- 
sive use  of  the  patent.*  And  the  fact  that  in  granting  this  exclu- 
sive right  the  licensee  is  not  required  to  make  use  of  the  patent 
does  not  render  the  agreement  illegal  as  against  public  policy. 
"  The  owner,"  says  Peckham,  J.,  "  does  not  possess  his  patent 
upon,  the  condition  that  he  shall  make  or  vend  the  article  patented 
or  allow  others  to  do  so  for  a  fair  and  reasonable  compensation. 
When  he  has  once  secured  his  patent,  he  may,  if  he  choose,  remain 
absolutely  quiet,  and  not  only  neglect  and  refuse  to  make  the 
patented  article,  but  he  may  likewise  refuse  to  permit  any  one 
else  to  do  so  on  any  terms.  If  the  patent  be  a  valuable  one,  self- 
interest  may  be  relied  upon  as  a  strong  enough  motive  to  induce 
the  owner  either  to  take  himself  or  to  permit  others  to  take  some 
steps  toward  introducing  his  invention  into  use.  How  far  it  will 
go  depends  upon  the  owner,  and  his  right  to  decide  that  question 
is  not  in  the  least  circumscribed  by  the  interests  of  the  public  in 
obtaining  such  machinery  or  invention,  or  a  right  to  its  use.  He 
may  keep  such  right  himself,  or  make  the  machinery,  or  manu- 
facture the  patented  article  alone,  or  he  may  permit  others  to  share 
such  right  with  him,  or  he  may  allow  them  an  exclusive  right 
and  retain  none  himself.  It  all  follows  from  and  is  founded  upon 
the  absolute  and  exclusive  right  which  the  owner  of  the  patent 
has  in  the  article  patented.  Having  such  right,  he  must  plainly 
be  permitted  to  sell  to  another  the  right  itself,  or  to  agree  with 
him  that  he  will  permit  none  other  than  such  person  to  use  it. 
That  person  need  not  agree  to  make  the  patented  article  or  to  sell 
it.  It  is  a  question  solely  for  the  parties  interested.  This  right 
is  necessary  in  order  that  the  owner  of  the  patent  shall  have  the 
largest  measure  of  protection  under  it."^* 

§  552.  Necessity  that  Bestraiut  Be  Ancillary  to  Other  Contract. 
It  has  been  said  to  follow  from  the  general  tests  laid  down  for 
determining  the  validity  of  agreements  in  restraint  of  trade,  that 
no  conventional  restraint  of  trade  can  be  enforced  unless  the 

with  such  a.  j)rovision,  and  no  argu-  15,   affirming   25   State    Rep.   496,    6 

men*  can  malce  it  plainer  than  does  N.  Y.  S.    204,  53  Hun  634  mem. 

the  reading  of  the  constitutional  pro-  40.  Good    v.    Daland,    1890)     121 

vision  itself."  X.  Y.  1,  8,  30  State  Kep.  636,  24  N.  E. 

S9.  Good    V.    Daland,     (1890)     121  16. 
N.  Y.  1,  30  State  Eep.  636,  24  N.  E. 
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covenant  embodying  it  is  merdy  ancillary  to  the  main  purpose  of 
a  lawful  contract,  and  necessary  to  protect  the  corenantee  in  the 
enjoyment  of  the  legitimate  fruits  of  the  contract  or  to  protect 
him  from  an  unjust  use  of  tho^  fruits  by  the  other  party."  And 
it  was  said  by  Bronson,  J.,  in  an  early  case,  that  "  a  man  cannot 
for  money  alone,  where  he  has  no  other  interest  in  the  matter, 
purchase  a  valid  contract  in  restraint  of  trade,  however  limited 
may  be  the  circle  of  its  operation."**  Still,  while  usually  agree- 
ments of  the  kind  have  been  incidental  to  contracts  for  the  sale  of 
a  business,  property,  or  the  like,  it  has  been  expressly  decided 
by  the  Court  of  Appeals  that  it  is  not  essential  that  they  should 
be  incidental  or  ancillary  to  some  such  contract.**  And  a  fortiori 
in  case  of  a  contract  for  the  sale  of  a  business  or  property  the 
fact  that  a  separate  and  distinct  consideration  is  paid  for  the 
restricting  covenant  or  agreement  does  not  render  it  an  illegal 
restraint."  Thus  where  in  a  contract  for  the  manufacture  and 
sale  of  a  printing  press  a  price  was  fixed  for  the  press,  and  a 
further  consideration  for  the  restrictive  agreement  of  the  seller 
not  to  sell  a  similar  press  to  any  one  else,  it  was  held  that  this 
did  not  render  the  restriction  illegal,  Cullen,  C.  J.,  saying: 
"  Though  the  consideration  is  thus  divided  I  think  the  contract 
should  be  treated  as  an  entirety  and  that  the  covenant  not  to  sell 
other  presses  should  be  deemed  as  collateral  and  in  aid  of  the 
covenant  to  manufacture  the  press  sold."* 

§  553. Agreement  for  Eemoval  or  Prevention  of  Competi- 
tion.— ^Where  the  question  of  a  monopoly  is  not  involved,**  it  is 
established  in  our  state  that  a  contract  which  has  for  its  purpose 
and  object  the  removal  of  a  rival  or  competitor  in  business  is  not 
necessarily  illegal  as  in  restraint  of  trade.*''    And  the  same  view 

41.  See  liletropolitan  Opera  Co.  ▼.  Co.,  (1906)   180  N.  Y.  280,  294,     73 

Hiammerstein,  (Sup.  1014)    162  App.  N.  E.  48. 

Div.  691,  702,  147  N.  Y.  S.  532.  46.  New  York  Bank   Note   Co.   v. 

4S.  Chappel    v.    Brockway,     (Sup.  Hamilton  Bank  Note  Engraving,  etc, 

1839)  21  Wend.  157,  161.  Co.,  (1905)   180  N.  Y.  280,  73  N.  E. 

48.  Wood  T.  Whitehead  Bros.  Co.,  48. 

(1001)  165  N.  Y.  645,  550,  59  N.  £.  46.  See  infra,  section  664  et  eeq.  as 

357.     See    also   Leslie   v.   Lorillard,  to  ccmtracte  having  for  their  object 

(1888)   110  K.  Y.  519,  18  State  R^.  the  creation  of  monopolies. 

620,   18  N.   E.  363;    Brett  v.   Ebel,  47.  Wood  v.  Whitehead  Bros.  Co., 

(Sup.    1898)    29  App.  Div.   256,  61  (1901)   165  N.  Y.  646,  59  N.  E.  367. 

N.  Y.  S.  673.  affirming  37  App.  Div.  625  mem.,  56 

44.  New  York   Bank  Note   Co.  v.  N.  Y.  8.  1119.    See  aleo  Oakes  v.  Cat- 

Ebmilton  Bank  Note  Engraving,  etc.,  taraogus    Water    Co.,     (1894)     143 
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has  been  taken  as  regards  a  contract  which  has  for  its  object  the 
prevention  of  a  possible  future  competition.*  Thus  where  a  per- 
son engaged  in  the  business  of  buying  and  selling  a  certain  com- 
modity, but  with  neither  a  business  plant  nor  stock,  entered  into 
an  agreement  with  a  business  riyal  whereby  be  agreed  for  a  certain 
consideration  to  discontinue  his  business  and  to  turn  over  all 
orders  which  he  then  had  or  might  thereafter  receive  for  the  com- 
modity in  question,  it  was  held  that  the  effect  of  this  was  to  trans- 
fer to  his  rival  the  good  will  or  custom  of  the  business  which  he 
had  built  up  and  to  cease  to  be  a  competitor,  and  was  not  illegal 
as  in  restraint  of  trade.  **  Heretofore,"  says  Gray,  J.,  "in  most 
of  the  cases  which  had  come  before  the  courts,  the  covenant  to 
refrain  from  a  calling  within  a  territory  described  accompanied 
a  sale  of  the  business  itself,  with  all  its  appliances  or  appurte- 
nances. For  obvious  reasons,  that  would  be  so ;  but  if  the  calling 
be  one  which  is  followed  without  a  business  plant,  is  any  principle 
of  public  policy  the  more  violated  by  a  covenant  to  discontinue 
it  f  Clearly  not,  and  this  court  has  not  held  to  that  effect.  Indeed, 
its  utterances  have  intimated  to  the  contrary."**  And  in  an 
earlier  case  a  contract  under  which  a  steamship  company,  in  con- 
sideration of  monthly  payments,  agreed  to  discontinue  its  busi- 
ness of  running  vessels  between  certain  points  was  considered 
unobjectionable,'"  and  the  same  has  been  held  true  as  regards  an 


N.  T.  430,  42  State  Bep.  445,  38  K.  B. 
461;  Cununings  T.  Union  Blue  Stone 
Co.,  (IflOO)  164  N.  Y.  401,  404,  58 
X.  E.  626;  Brett  t.  Ebel,  (Sup.  1898) 
29  App.  DiT.  256,  61  N.  Y.  S.  673; 
CebaUos  t.  Munson  Steamship  Line, 
(Sup.  1904)  93  App.  Div.  693,  87 
N.  Y.  S.  811,  reversing  on  other 
grounds  42  Misc.  22,  86  N.  Y.  S.  630. 

48.  Alden  v.  Wright,  (Sup.  1916) 
175  App.  Div.  692,  162  N.  Y.  S.  668. 

48.  Wood  T.  Whitehead  Bros.  Co., 
(1901)  166  N.  Y.  545.  59  N.  E.  357, 
affirming  37  App.  Dir.  626  mem.,  66 
N.  Y.  S.  1119. 

In  Cummings  t.  Union*  Blue  Stone 
Co.,  (1900)  164  N.  Y.  401,  404,  68 
K.  E.  626,  a  case  in  which  tiie  con- 
tract in  question*  was  held  as  illegal 
as  haying  for  its  purposes  the  crea- 
tion of  a  monopoly,  Landon,  J.,  in 
r^erence  to  the  rule  ^plioable  to  a 


contract  under  which  a  person  agrees 
to  withdraw  <rom  business  and  com- 
petition with  a  rival,  said:  "It 
may  be  conceded  that  the  law,  as  now 
understood,  restrains  no  one  from 
selling  his  property,  nor  does  it  com- 
pel any  one  to  continue  a  business 
which  he  can  sell,  or  finds  it  to  his 
interest  to  abandon ;  much  less  to  con- 
tinue it  for  any  time  or  in  any  par- 
ticular manner  or  place.  However  it 
may  have  iteew  when  trade  was  small, 
money  scarce,  opportunities  and  mar- 
kets few,  at  present  the  public  has 
little  to  fear  from  any  individual  re- 
notmcing  his  calling  and  business  in 
favor  of  another,  and  seelcing  a  new 
field  of  sctivity.  (Contracts  between 
individuals  to  that  effect  are  not  in 
general  restraint  of  trade." 

50.  Leslie  v.  LoriUard,  (1888)   110 
N.   Y.   619,   18   State  B«p.   620,    18 
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agreement  by  a  person  engaged  in  the  business  of  freighting 
vessels  to  withdraw  from  such  business.'^  It  has  also  been  held 
that  a  contract  which  has  for  its  object  the  removal  of  the  com- 
petition of  a  rival  for  the  acquisition  of  a  franchise,  not  to  be  let 
or  sold  to  the  highest  bidder,  and  the  construction  of  water  works 
for  supplying  a  municipality  with  water,  is  not  opposed  to  pub- 
lic policy .''*  In  another  case  it  appeared  that  a  corporation  was 
engaged  in  a  certain  business,  such  as  the  cake  business,  its  opera- 
tion being  confined  to  our  state,  and  the  plaintiff,  a  stockholder 
of  the  corporation,  was  engaged  in  a  similar  business  confined  to 
the  New  England  states.  A  majority  of  the  stockholders  of  the 
corporation  wished  to  sell  its  business  to  a  new  corporation ;  and 
to  avoid  the  objection  of  the  plaintiff  and  the  necessity  for  a  pur- 
chase by  the  corporation  of  the  plaintiff's  stock,  it  was  agreed 
that  in  consideration  of  a  sale  by  the  plaintiff  of  his  stock  to 
another  stockholder,  the  corporation  would  not  extend  the  busi- 
ness into  the  New  England  states  in  competition  with  the  plaintiff's 
business.  It  was  held  that  this  was  a  reasonable  restraint  and 
therefore  the  agreement  was  not  illegal."  It  has  also  been  held 
that  if*  no  question  of  a  monopoly  is  involved,  an  agreement 
between  dealers  having  for  its  object  the  elimination  of  a  ruinous 
competition  under  which  they  agree  upon  the  minimum  prices  at 
which  a  commodity  is  to  be  sold  by  them  is  not  illegal  as  an 
unreasonable  restraint  of  trade." 

§  554.  Tests  as  to  Reasonableness  of  Restraint  Generally. — 
The  public  interest  is  the  first  consideration  in  determining  the 
validity  of  partial  restraints  as  well  as  general  restraints  of 
trade."     "  Contracts  for  the  partial  restraint  of  trade,"  says 

K.  E.  363.    But  see  Murray  y.  Van-  the  public  interests  or  the  public  good 

derbilt,   (Sup.  3p.  T.  1863)   30  Barb.  in  such  on  arrangement.     ...     If 

140,   162.  the  parties  in-  this  case  deemed  it  for 

61.  Brett  y.  Ebel,   (Sup.  1808)   20  the   interest  of   both  that  only  one 

App.  Diy.  266,  61  N.  Y.  8.  673.  application   should   be    made    for   a 

Si.  Oakes    y.    Cattaraugus    Water  franchise  that  could  be  granted  to  but 

Co.,   (1804)    143  N.  Y.  430,  62  State  one   of  them,  the   arrangement  does 

Rep.  446,  38  N.  E.  461.    In  this  case  not,  as  I  conceiye,  yiolate  any  settled 

Gray,  J.,  said:     "Assuming  that  both  rule  or  principle  of  public  policy." 

the  plaintiff  and  Cowan  intended  to  63.  AId«i  y.  Wright,    (Sup.   1916) 

apply  for  the  franchise,  and  that  the  175  App.  Diy.  692,  162  N.  Y.  S.  668. 

latter  persuaded  the  former  to  aban-  84.  Eohart  y.    Skou,    (Sup.    1914) 

don  his  purpose  and  aid  him  in  the  163  App.  Diy.  809, 147  K.  Y.  S.  609. 

manner  mentioned  in  the  contract  for  66.  Metropolitan      Opera     Go.     ▼. 

the  consideration  promised,  there  was  Hanunerstein,    (Sup.  1914)    162  App. 

nothing  immoral  or  that  threatened  Diy.    691,   702,    147   N.   Y.    8.    6S2; 
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Baron  Parke,  "  are  upheld,  not  because  they  are  advantageous  to 
the  individual  with  whom  the  contract  is  made,  and  a  sacrifice  pro 
tanto  of  the  rights  of  the  community,  but  because  it  is  for  the 
benefit  of  the  public  at  large  that  they  should  be  enforced."" 
This  aspect  involves  two  considerations:  (1)  the  interest  of  the 
public  in  the  general  increase  of  its  wealth  through  the  unre- 
strained effort  of  its  citizens,  and  (2)  the  convenience  of  the  public 
in  having  all  the  fields  of  necessary  enterprise  properly  filled ;  that 
is,  the  law  regards  the  convenience  of  the  public  not  less  than  its 
profit."  As  said  by  Selden,  J.:  "  It  is  for  the  convenience  of 
the  community  not  only  that  all  the  various  arts  and  trades  should 
be  followed,  but  that  their  pursuit  should  be  distributed  through- 
out the  different  sections  of  the  country,  so  that  every  locality 
should  have  its  appropriate  accommodation.  Hence  the  law  will 
not  tolerate  a  contract  which  excludes  one  individual  from  carry- 
ing on  his  trade  in  a  particular  locality,  unless  the  circumstances 
show  that  his  place  is  to  be  supplied  by  some  other  person  of  the 
same  trade.""  The  fact  that  the  restriction  may  be  beneficial 
to  the  person  on  whom  it  is  imposed  cannot  itself  validate  the 
contract  if  it  is  in  fact  injurious  to  the  public.  As  also  said  by 
Selden,  J.,  in  this  connection:  "  It  is  .  .  .  clear  that  the  validity 
of  the  contract  does  not  depend  in  the  slightest  degree  upon  the 
question  whether  -it  is  beneficial  or  otherwise  to  the  party 
bound."**  It  has  frequently  been  said  that  the  restriction  to  be 
valid  must  be  found  to  be  reasonable  both  with  respect  to  the 
public  and  to  the  parties;  that  the  restriction  must  be  limited  to 
what  is  fairly  necessary,  in  the  circumstances  of  the  particular 
case,  for  the  protection  of  the  person  for  whose  benefit  it  is 
imi)osed.**    The  motive  of  the  covenantee  is  not  the  test  of  the 

Lawrence   v.    Kidder,    (Sup.    8p.    T.  67.  Lawrence  v.  Kidder,   (Sup.  Sp. 

1851)  10  Barb.  641,  648;  Central  New  T.  1851)   10  Barb.  641,  650. 

York  Telephone,  etc.,  Co.  v.  Averill,  68.  Lawrence  v.  Kidder,   (Sup.  Sp. 

(Sup.  Sp.  T.  1907)  66  Misc.  346,  348,  T.  1861)   10  Barb.  641,  661. 

106  N.  Y.  S.  378;  Akock  v.  Gilberton,  69.  Lawrence  v.  Kidder,   (Sup.  Sp. 

(Super.  Ot.  1866)    12  Super.  Ct.  76,  T.  1851)   10  Barb.  641,  648. 

79.    See  also  Dr.  Miles  Medical  Co.  v.  60.  Weller  v.  Hersee,    (Sup.  Q.  T. 

John  D.  Park,  etc.,  Co.,   (1911)   220  1877)   10  Hun  431.    See  also  Metro- 

U.   S.   373,  406,   31   S.   Ct.   376,  66  politan   Opera   Co.   v.   Hanunerstein, 

U.  S.  (L.  ed.)  502.  (Sup.  1914)   162  App.  Div.  691,  702, 

M.  Mallaa  v.  May,   (1843)    11  M.  147  N.  Y.  S.  532. 

k  W.  668.    'niia  statement  is  quoted  In  Lawrence  v.  Kidder,  (Sup.  Sp. 

with  approval  in  Metropolitan  Opera  T.  1861 )   10  Barb.  641,  649,  however, 

Co.  V.  Hammeratein,  (Sup.  1914)  162  am  regards  the  reasonableness  of  the 

App.  Div.  691,  702,  147  N.  Y.  S.  632.  contract  as  affecting  the  parties  them- 
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validity  of  the  restriction.  A  person  may  legally  purchase  the 
trade  and  business  of  another  for  the  very  purpose  of  preventing 
competition,  and  the  validity  of  the  restrictive  covenant,  if  sup- 
ported by  a  consideration,  depends  on  its  reasonableness.*^  The 
true  test,  therefore,  would  seem  to  be  "  whether  the  restraint  is 
Buch  only  as  to  afford  a  fair  protection  to  the  interests  of  the 
party  in  favor  of  whom  it  is  given,  and  not  so  large  as  to  inter- 
fere with  the  interests  of  the  public."  •*  And  as  said  by  Paige,  J. : 
"A  contract  not  to  exercise  a  trade  or  carry  on  business  in  a 
particular  place,  made  upon  good  consideration,  may  be  upheld, 
where  sufficient  reasons  are  shown  for  entering  into  it.  The  con- 
tract, to  be  upheld,  must  appear  from  special  circumstances  to  be 
reasonable  and  useful,  and  the  restraint  of  the  covenantor  must 
not  be  larger  than  is  necessary  for  the  protection  of  the  covenantee 
in-  the  enjoyment  of  his  trade  or  business."**  As  also  said  by 
Bronson,  J.,  in  an  early  case:  "  Whatever  may  be  the  pecuniary 
consideration,  it  must  appear,  in  addition,  that  there  was  some 
good  reason  for  entering  into  the  contract,  and  that  it  imposes  no 
restraint  upon  one  party  which  is  not  beneficial  to  the  other."** 
§  555.  — ^-  Time  Limit  as  Test.—  The  fact  that  the  restriction 
is  unlimited  as  to  time  is  not  an  objection  to  its  validity  if  it  is 
otherwise  good.** 


selves,  Selden,  J.,  alter  a  reference  to 
earlier  cases,  says:  "All  this,  how- 
ever, about  the  reasonableness  of  the 
contract,  its  benefits  to  the  one  or 
the  other  party,  the  inadequacy  of  a 
pecuniary  consideration,  etc.,  »  ob- 
viously founded  upon  the  erroneous 
idea  tiiat  in  regard  to  this  species  of 
contract  the  law,  not  content  with 
effectually  protecting  the  rights  of  the 
public,  undertakes  to  eztoid  its 
guardianship  over  the  private  inter- 
ests of  the  parties  concerned  —  to 
supervise  their  act«  with  a  view  to 
their  own  individual  advantage.  This 
notion  cannot  be  reconciled  with  that 
uniform  policy  which  leaves  parties 
to  make  whatever  contracts  they 
please,  provided  no  legal  or  moral 
obligation  is  thereby  violated  or  any 
public  interest  impaired,  nor  with 
some  of  the  adjudicatimis  om  this  par- 
ticular subject." 


Al.  Diamond  MaiA  Co.  ▼.  Roeber, 
(1887)  100  N.  Y.  473,  11  State  B^. 
47,  13  N.  E.  410,  affinning  36  Hun 
421. 

65.  Diamond  Match  Co.  v.  Roeber, 
(1887)  106  N.  Y.  473,  482,  11  SUte 
Sep.  47,  13  K.  E.  419.  See  alflo 
Ghaj^l  V.  Brockway,  (Sup.  1839)  21 
'Wend.  167;  Mackinnon  Pen  Co.  v. 
Fountain  Ink  Co.,  (Super.  Ct.  1882) 
48  Super.  Ct.  442,  447;  Dethlefe  y. 
Tameen,  (Com.  PI.  1878)  7  Daly  364, 
357;  Holbrook  v.  Waters,  (Sup.  Bp. 
T.  1864)  9  How.  Pr.  336,  339;  Dr. 
Miles  Medical  Co.  v.  John  D.  Park, 
etc.,  Co.,  (1911)  220  U.  8.  373,  406, 
31  S.  Ct  376,  55  U.  S.  (L.  ed.)  602. 

63.  Dunlop  V.  Gregory,  (1861)  10 
N.  Y.  241,  243. 

64.  Chappel  y.  Brockway,  (Sup. 
1839)  21  Wend.  157,  160. 

66.  Diamond  Afotch  Co.  v.  Boeber, 
(1887)   106  N.  Y.  473,  484,  11  State 
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§  556. Territorial  Extent  of  Bestriotioii  as  Test  —  Early 

Vieiw. —  In  the  early  cases  both  in  England  and  in  this  state  stress 
is  laid  on  the  fact  that  the  restraint  against  engaging  in  a  par- 
ticular trade  or  business  was  limited  as  to  its  territorial  extent, 
and  the  restriction  sustained  because  it  was  not  general  but 
limited  as  to  the  territory  included  and  consequently  but  a  partial 
restraint;  and  in  a  number  of  the  earlier  cases  in  our  state  the 
view  is  taken  that  if  the  covenant  is  unlimited  as  to  territory 
it  will  constitute  a  general  restraint  and  be  illegal.**  And  it  has 
been  said,  in  cases  the  majority  of  which  sustained  the  covenant 
because  it  was  limited  in  extent  to  a  part  only  of  the  state,  that 
if  the  restriction  covered  the  whole  state  it  would  be  invalid  as 
a  general  restraint,"  as  in  pacing  on  the  validity  of  contracts  of 
this  class  the  court  is  not  to  look  at  the  whole  United  States  as 
constituting  a  single  state  or  nation,  but  the  rules  are  to  be  applied 
to  a  contract  embracing  the  state  of  New  York  alone  as  by  the 
common  law  the  rules  have  been  applied  to  contracts  embracing 
the  whole  territory  of  Great  Britain."  And  even  as  late  as  1870 
the  Commission  of  Appeals,  speaking  through  Leonard,  J., 
observed  that  "  agreements  restraining  the  use  of  any  occupation 
or  trade  beyond  a  locality  of  very  moderate  extent  are  illegal  and 


Bep.  47,  13  N.  E.  419.  See  also  Tod« 
v.  Groaa,  (1891)  127  N.  Y.  480,  485, 
40  aUU  Bep.  300,  28  N.  E.  469. 

66.  Saratoga  County  Bank  v.  King, 
(1870)  44  N.  Y.  87;  Curtis  v.  Gokey, 
( 1877 )  68  K  Y.  300,  approving  as  to 

this  imt  reversing  on  the  ground  that 
the  contract  was  not  unlimited  as  to 
terrHory,  6  Hun  656  ;Maier  v.  Homan, 
(Cam.  PI.  1871)  4  Daly  168. 

67.  Dunh>p  v.  Gregory,  (1851)  10 
N.  Y.  241,  243;  Koblee  y.  Bates,  (Sup. 
1827)  7  Cow.  307;  (Thappel  v.  Brock- 
way,  (Sap.  1839)  21  Wend.  157;  Law- 
rence ▼.  Kidder,  (Sup.  Sp.  T.  1861) 
10  Barb.  641,  647,  663;  Holbrook  v. 
Waters,  (Sup.  Sp.  T.  1854)  9  How. 
Pr.  336,  337.  See  ako  Witkop,  etc, 
Co.  V.  Boyce,  (Sup.  Sp.  T.  1908)  61 
Mwc.  126,  112  N.  Y.  S.  874,  affirmed 
131  App.  Div.  922  mem.,  115  N.  Y.  S. 
1150. 

Tbua  in  Ghappel  T.  Brockway, 
(Sup.  1839)  21  Wend.  157,  159,  Bron- 


eon,  J.,  in  stating  the  general  doctrine 
as  to  contracts  in  restraint  of  trade, 
remarked  that  "  contracts  which  go 
to  the  total  restraint  of  trade,  as 
that  a  man  will  not  pursue  his  occu- 
pation or  carry  on  business  anywhere 
in  the  state,  are  void." 

And  in  Lawrence  y.  Kidder,  (Sup. 
Sp.  T.  1851)  10  Barb.  641,  647,  Set- 
den,  J.,  says:  "  That  contracts  in 
restraint  of  trade,  which  embrace  the 
entire  kingdont  or  state,  are  void  is  a 
doctrine  coeval  with  the  common  law. 
It  makee  no  difference  whether  the 
contract  la  or  is  not  limited  in  re- 
spect to  time.  Whether  the  restraint 
be  for  one  month  or  for  life,  if  it  be 
general  and  unlimited  in  respect  to 
spaoe,  the  contract  ie  absolutely  void, 
and  no  circumetancea  whatever  can 
justify  or  uphold  it." 

68.  Lawrence  y.  Kidder,  (Sup.  Sp. 
T.  1861)  10  Barb.  841,  653. 
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void  on  grounds  of  public  policy."**  As  affecting  the  public 
interest  or  convenience  the  fact  that  the  restriction,  imder  the 
particular  circumstances,  covers  more  territory  than  the  party  in 
whose  favor  it  is  imposed  can  extend  his  activities,  has  been  con- 
sidered a  material  consideration  as  affecting  the  validity  of  the 
restriction.''*  "  Not,"  says  Selden,  J.,  "  however,  for  the  reason 
that  it  is  an  unreasonable  restriction  upon  the  obligor  or  party 
bound,  but  because  it  embraces  a  portion  of  territory  from  which 
one  party  is  excluded  and  which  the  other  party  cannot  supply. 
The  same  reason  which  annexes  it  as  a  condition  to  the  validity 
of  such  a  contract  that  (in  the  language  of  the  cases)  the  party 
with  whom  the  contract  is  made  shall  have  an  interest  in  the 
restriction,  which  means,  as  I  say,  that  he  shall  pursue  the  same 
business,  applies  with  all  its  force  to  a  restriction  covering  more 
territory  than  one  person  can  profitably  occupy." "  It  seems  that 
a  restriction,  if  divisible  as  to  its  territorial  extent,  may  be  upheld 
in  so  far  as  it  applies  to  a  restriction  limited  and  reasonable  in 
its  extent,  though  a  further  unlimited  restriction  is  invalid." 

§  557. Modem  View  as  to  Territorial  Extent  of  Restric- 
tion.—  The  idea  that  the  validity  of  the  restriction,  especially  as 
applied  to  a  covenant  by  the  seller  of  a  business  not  to  re-engage  in 
that  business  in  competition  with  the  buyer,  is  governed,  if  reason- 
ably necessary  for  the  full  protection  of  the  buyer,  by  the  terri- 
torial extent  of  the  covenant,  met  the  disapproval  of  the  Court  of 
Appeals  at  quite  an  early  date,  for  the  reason  that  the  present 
means  and  methods  of  doing  business  have  almost  annihilated  dis- 
tance and  made  the  whole  world  a  market  for  the  distribution  of 
the  products  of  industry.''*    And  where  on  the  sale  of  a  business 

69.  Saratoga  County  Bank  y.  King,  71.  Lawrence  v.  Kidder,  (Sup.  8p. 
(1870)   44  N.  Y.  87,  01.  T.  1851)   10  Barb.  641,  651. 

70.  Lawreilce  v.  Kidder,  (Sup.  Sp.  78.  Alcock  v.  Qiberton,  (Super.  Ct. 
T.  1861)  10  Barb.  641,  holding  that  Sp.  T.  1866)  12  Super.  Ct.  76. 
though  •the  restriction  in  question  did  78.  Diamond  Match  Co.  v.  Roeber, 
not  cover -the  whole  state,  still  under  (1887)  106  N.  Y.  473,  11  State  Rep. 
the  circumstances,  considering  the  47,  13  N.  E.  419.  In  tbis  case, 
trade  involved,  the  making  of  palm-  Andrews,  J.,  says :  "  Wben  the  re- 
kaf  bed  mattresses,  it  was  opposed  to  straint  is  general,  but  at  the  same 
public  policy.  See  also  Bingham  v.  time  is  coextensive  only  with  tlie 
Maigne,  (Super.  Ct.  Sp.  T.  1885)  62  interest  to  be  protected,  and*  with 
Super.  Ct.  00  ( restriction  against  me-  the  benefit  meant  to  -be  conferred, 
chanic  or  journeyman  from  exercising  there  seems  to  be  no  good  reason  why, 
hie  trade  within  250  miles  of  New  as  between  Ihe  parties,  the  contract  is 
York  held  invalid).  not  as  reasimable  a«  when  tlie  interest 
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of  manofacturing  matches,  the  seller  agreed  not  to  re-engage 
directly  or  indirectly  in  such  business  in  any  of  the  states  or 
territories  of  the  United  States,  with  the  exception  of  Nevada 
and  Montana,  it  was  held  that  the  restriction  was  not  invalid 
on  account  of  the  extent  of  the  territory  covered.'*  And  in  a 
later  case  a  covenant  by  the  seller  of  a  business  founded  on  a  secret 
process  not  to  re-engage  in  the  business  or  disclose  the  secret  pro- 
cess was  upheld  though  it  was  unlimited  as  to  territory  yet  limited 
as  to  time;  Vann,  J.,  saying  that  "  recent  cases  make  it  very  clear 
that  such  an  agreement  is  not  opposed  to  public  policy,  even  if 
the  restriction  was  unlimited  as  to  both  time  and  territory."" 
And  in  cases  in  the  lower  courts  the  restriction  has  been  upheld 
though  it  expressly  extended  throughout  the  entire  limits  of  the 
United  States."  The  present  view  of  our  courts  would  seem  there- 
fore to  be  that  the  fact  that  the  restriction  is  unlimited  in  extent 
will  not  necessarily  render  it  ill^al  or  unenforceable,  provided 
that  it  is  reasonably  necessary  to  protect  fully  the  interest  of  the 
covenantee.  And  even  if  the  courts  have  not  committed  them- 
selves to  the  full  extent  of  this  view,  a  contract  in  general  terms 
unlimited  as  to  extent  may,  for  the  purpose  of  sustaining  its  legal- 
ity, be  restricted  by  the  evident  intent  of  the  parties  as  shown  by 


is  partial  and  there  is  a  correspond- 
ing partial  restraint.  And  is  tbere 
any  T«al  public  interest  ^ich  neces- 
aarily  «oiidemns  the  one  and  not  the 
other?  ...  In  the  present  state  of 
the  authorities  we  think  it  cannot  be 
said  that  the  early  doctrine  that  con- 
tracts in  general  restraint  of  trade 
are  void,  without  regard  to  circum- 
stances, has  been  abrogated.  But  it 
is  manifest  that  it  has  been  much 
weakened,  and  that  the  fotuidation 
upon  whkh  it  was  originally  placed 
has,  to  a  considerable  extent  at  least, 
by  the  chaage  of  circnmstanoes,  been 
T«n»oved." 

74.  Diamond  Afatch  Co.  y.  Boeber, 
(1887)  106  N.  Y.  473,  11  State  Rep. 
47,  13  K.  E.  419,  affirming  35  Hun 
421.  See  also  National  Wall  Paper 
Oo.  ▼.  Hobfae,  (Sup.  G.  T.  1895)  90 
Hun  288,  70  State  Rep.  699,  36  N.  Y. 
8.  932. 

75.  Tode  ▼.  Grose,  (1891)  127 
N.  Y.  480,  40  SUte  "Rep.  300,  28  N.  E. 


469,  affirming  22  State  Bep.  818,  4 
N.  Y.  S.  402.  See  also  Eu  Ton  v. 
Everitt,  (Sup.  1898)  36  App.  Div. 
412,  64  N.  Y.  S.  896;  Magnolia  Metol 
Co.  V.  Price,  (Sup.  1901)  66  App. 
Div.  276,  72  N.  Y.  S.  792;  United 
States  Cordage  (3o.  v.  William  Wall's 
Son's  Rope  Co.,  (Sup.  G.  T.  1896) 
90  Hud  429,  70  State  Rep.  602,  36 
N.  Y.  S.  978;  Booth  v.  Seibold,  (Sup. 
Sp.  T.  1902)  37  Misc.  101,  74  N.  Y. 
S.  776;  Underwood  v.  Smith  (C^m. 
PI.  G.  T.  1892)  46  State  Rep.  654,  19 
N.  Y.  S.  380,  affirmed  on  opinion  below 
136  K.  Y.  661,  32  N.  B.  648;  Mackin- 
non  Pen  O.  v.  Fountain  Ink  Co., 
(Super.  Ct.  1882)  48  Super,  a.  442, 
443. 

76.  Watertown  Thermometer  Oo.  ▼. 
Pool,  (Sup.  Q.  T.  1889)  61  Hun  167, 
20  State  Rep.  592,  4  N.  Y.  S.  861; 
United  States  Cordage  Co.  v.  William 
Wall's  Son's  Rope  Co.,  (Sup.  G.  T. 
1896)  90  Hun  429,  70  State  Rep.  602, 
36  N.  Y.  S.  978. 
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the  nature  of  the  bnsiness  inyolved  and  the  sarronnding  circum- 
stances." 

§  558. Oreatioii  of  Ibnopoly  as  Twt. —  It  has  been  denied 

by  the  Court  of  Appeals  that  the  invalidity  of  contracts  in  restraint 
of  trade  is  founded  in  any  way  on  the  policy  of  preventing 
monopolies.  As  said  by  Andrews,  J.,  in  this  connection :  "  It  has 
sometimes  been  suggested  that  the  doctrine  that  contracts  in  gen- 
eral restraint  of  trade  are  void  is  founded  in  part  upon  the  policy 
of  preventing  monopolies,  which  are  opposed  to  the  liberty  of  the 
subject,  and  the  granting  of  which  by  the  king  under  claim  of 
royal  prerogative  led  to  conflicts  memorable  in  English  history. 
But  covenants  of  the  character  of  the  one  now  in  question  oi>erate 
simply  to  prevent  the  covenantor  from  engaging  in  the  business 
which  he  sells,  so  as  to  protect  the  purchaser  in  the  enjoyment  of 
what  he  has  purchased.  To  the  extent  that  the  contract  prevents 
the  vendor  from  carrying  on  the  particular  trade,  it  deprives  the 
community  of  any  benefit  it  might  derive  from  his  entering  into 
competition.  But  the  business  is  open  to  all  others,  and  there  is 
little  danger  that  the  public  will  suffer  harm  from  lack  of  persons 
to  engage  in  a  profitable  industry.  Such  contracts  do  not  create 
monopolies.  They  confer  no  special  or  exclusive  privilege.  If  con- 
tracts in  general  restraint  of  trade,  where  the  trade  is  general, 
are  void  as  tending  to  monopolies,  contracts  in  partial  restraint, 
where  the  trade  is  local,  are  subject  to  the  same  objection,  because 
they  deprive  the  local  community  of  the  services  of  the  covenantor 
in  the  particular  trade  or  calling,  and  prevent  his  becoming  a 
competitor  with  the  covenantee.  .  .  .  Combinations  between  pro- 
ducers to  limit  production  and  to  enhance  prices  are  or  may  be 
unlawful,  but  they  stand  on  a  different  footing."  " 

I  559. Shennan  Anti-trust  Act — The  federal  act  known 

as  the  Sherman  Anti- trust  Act  (Act  of  July  2,  1890,  ch,  647,  26 
U.  S.  Stat,  at  Large  209),'»  entitled  "An  Act  to  protect  trade  and 
commerce  against  unlawful  restraints  and  monoi>olies, "  has  refer- 
ence to  trade  or  commerce  among  the  several  states  or  with  foreign 
nations,  and  it  is  only  covenants  and  agreements  which  are  in 
their  direct  effect  in  restraint  of  such  trade  and  eomineroe  that 

77.  Ru  Ton  v.  Everitt,  (Sup.  1898)       validity  of  contracts  tending  to  ae- 
35  App.  Div.  412,  64  N.  Y.  S.  896.  ate  monopoliee,  see  infra,  eecUon  664 

78.  Diamond  Match  Co.  v.  Roeber,      et  eeq. 

(1887)  106  N.  Y.  473,  483,  11  State  78.  9  Fed.  Stat  Ann.  (2d  ed.)  644. 
Rep.  47,   13  N.  E.  419.     As  to  the 
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come  within  the  provisions  of  the  act.**  It  therefore  in  no  way 
affects  the  validity  of  contracts  not  affecting  interstate  commerce, 
such  as  a  contract  restricting  the  right  of  the  parties  to  engage 
in  the  business  of  giving  theatrical  performances,  though  the  ter- 
ritorial extent  of  the  restriction  may  cover  several  states  or  parts 
thereof,  and  in  its  pursuit  an  instmment  of  interstate  commerce 
may  be  used.**  In  this  connection  Pendleton,  J.,  in  a  case  involving 
a  covenant  not  to  give  grand  opera  performances  in  New  York  city 
or  Boston,  said:  "  If  the  production  of  opera  is  not  commerce, 
the  fact  of  its  production,  sometimes  at  one  place  and  sometimes 
at  another,  does  not  make  it  so.  If,  then,  the  thing  or  matter 
directly  affected  by  the  covenants  in  question  is  not  commerce,  the 
fact  that  incidentally  in  preparation  for  or  to  enable  it  to  give  the 
production  plaintiff  does  some  acts  or  enters  into  transactions 
of  interstate  commerce  and  uses  the  instrumentalities  of  inter- 
state transportation,  and  to  that  extent  is  at  times  engaged  in 
interstate  commerce,  does  not  bring  these  covenants  within  the 
provisions  of  the  act  of  Congress,  for  the  reason  that  they  do  not 
relate  to  such  acts  or  activities,  and  the  latter  are  not  directly 
affected  thereby.  The  effect  thereon,  if  there  be  any,  is  only 
incidental,  secondary  and  remote.  .  .  .  The  fact,  if  it  be  a  fact, 
that  as  a  result  of  this  contract  the  amount  of  transportation  from 
one  state  to  another  might  be  curtailed  or  other  acts  of  interstate 
commerce  be  in  similar  indirect  manner  affected  does  not  bring 
this  contract  within  the  Sherman  Anti-trust  Act.  Such  effect  is 
incidental  only  and  secondary."" 

§  560.  Consideratioii  for  Bestriction. —  The  contract  must,  as 
in  ease  of  other  contracts,  be  supported  by  a  sufficient  considera- 
tion.** And  there  are  cases  which  take  the  view  that  in  contracts 
of  this  character  there  must  be  some  special  consideration;  that 
the  fact  that  there  is  a  consideration  which  would  be  sufficient  to 
support  an  ordinary  contract  is  not  necessarily  sufficient  to  sup- 
port a  contract  in  restraint  of  trade.**  And  the  fact  that  the  con- 
to.  Metropolitan  Opera  Oo.  v.  HammerBtein,  (Sup.  1914)  162  App. 
Hannnergtein,  (Sup.  1914)  162  App.  Div.  691,  693,  147  N.  Y.  8.  532. 
Dir.  691,  147  N.  Y.  S.  632,  affirmed  83.  Weller  v.  Hensee,   (Sup.  O.  T. 

221  N.  Y.  607  mem.,  116  N.  E.  1061.      1877)   10  Hun  431.    Ag  to  conftidera- 
81.  Metropolitan     Opera     Co.     v.      tion  generally,  see  supra,  section  232 
Hammerstein,   (Sup.  1914)   162  App.      et  seq. 

Orr.  691,  147  N.  Y.  S.  632,  affirmed         84.  Ohappel    y.    Brockway,     (Sup. 
221  K.  Y.  607  mem.,  116  N.  B.  1061.      1839)   21  Wend.   167;   Hoas  v.  Sadg- 
8L  Metropolitan     Opera     Oo.     t.     beer,  (Sup.  1839)  21  Wend  166. 
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tract  is  under  seal  does  not,  it  has  been  held,  import  a  ctmsidera- 
tion  suf&cient  to  uphold  it.**  In  so  far,  however,  as  the  mere 
sufficiency  of  the  consideration  alone  is  concerned,  there  does  not 
seem  to  be  any  good  reason  for  making  a  distinction  as  to  this 
particular  class  of  contracts.**  As  said  by  Selden,  J.:  "In  many 
of  the  early  cases  the  language  of  the  courts  would  seem  to  imply 
that  the  adequacy  or  extent  of  the  consideration  had  something 
to  do  with  the  validity  of  the  contract.  They  say  that  a  mere 
pecuniary  consideration  is  not  sufficient;  that  there  must  be  some- 
thing, although  it  does  not  appear  very  clearly  what,  added  to 
this  to  support  the  contract.  This  idea,  however,  of  the  necessity 
of  any  greater  or  other  consideration  for  a  contract  of  this  descrip- 
tion, than  any  other,  was  obviously  unfounded,  and  has  been 
exploded  by  the  recent  cases. ' ' " 

§  561.  Oeneral  Oonstructiosi  of  Oontracts  in  Beetraint  of  Trade. 
—  "While  the  law,  to  a  certain  extent,  tolerates  contracts  in  partial 
restraint  of  trade  or  business,  they  are  not  treated  with  special 
indulgence,  and  the  restraint  will  not  by  construction  be  extended 
beyond  the  plain  terms  used  and  the  extent  of  the  parties."  And 
where  in  the  sale  of  a  business  a  restriction  against  competition 
is  imposed  on  the  seller,  the  obvious  purpose  of  the  restriction  is 
to  secure  the  buyer  against  acts  on  the  part  of  the  seller  which 
constitute  competition  in  fact,  and  when  this  object  is  secured  it 
will  not  be  presumed  that  more  was  intended.*  For  example,  on 
the  dissolution  of  a  partnership  between  physicians,  the  retiring 
partner  agreed  not  to  practice  medicine  or  surgery  within  a  certain 

86.  Bos8  V.  Sadgbeer,   (Sup.  1830)  R.  Co.,  (Sup.  Q.  T.  1896)  85  Hun  392, 

21    Wend.    166;    Weller    v.    Heiwe,  66  State  Rep.  376,  32  N.  Y.  S.  945; 

(Sup.  G.  T.  1877)   10  Hun  431.  Dethlefs  v.  Tamsen,   (Oom.  PI.  1878) 

86.  Lawrence  t.  Kidder,   (Sup.  Sp.  7  Daly  354. 

T.  1851)  10  Barb.  641,  649.    See  also  89.  Oreenfleld    ▼.    Gilmao,    (1893) 

Holbrook    v.    Waters,    (Sup.    Sp.    T.  140  N".  Y.  168,  173,  65  State  Rep.  427, 

1854)  9  How.  Pr.  335,  337.  35  N.  E.  435;  Boardman  v.  Wkeeler, 

87.  Lawrence  y.  Kidder,  (Sup.  Sp.  (Sup.  G.  T.  1882)  16  Wkly.  Dig.  326. 
T.  1851)   10  Barb.  641,  640.  See  also  Dethlefs  T.  Tanuen,   (Com. 

88.  Greenfield  v.  Oilman,  (1893)  PI.  1878)  7  Daly  364,  367,  wherein 
140  N.  Y.  168,  66  State  Rep.  427,  36  Van  Hoesen,  J.,  says:  "  It  would  be 
K.  E.  436;  Hammeretein  Amusement  moat  unreasonaUe  to  eay  that  an 
Co.  V.  Keith,  (Sup.  1917)  177  App.  agreement  not  to  injure  an  eatab- 
Div.  198,  163  K.  Y.  S.  348;  Lawrence  lished  trade  by  rivalry  neceaaarily 
V.  Kidder,  (Sup.  Sp.  T.  1851)  10  operated  as  a  restraint  upon  the 
Barb.  641,  656;  Stull  v.  West-  establiehment  of  a  similar  business  in 
fall,  (Sup.  G.  T.  1891)  25  Hun  1;  any  locality  where  it  would  not  injure 
Pacific  Mail  Steamship  Co.  v.  Panama  the  purchaser  of  the  good  will." 
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territoiy,  and  it  was  also  agreed  that  "  to  practice  medicine  and 
surgery  as  above  mentioned  shall  be  construed  to  mean  to  pre- 
scribe for,  to  compound  medicine  for,  advise  or  visit  any  person 
sick  or  disabled,  or  to  perform  any  act  or  service  which  the  laws 
of  the  state  of  New  York  at  present  require  to  be  done  by  a  person 
legally  qualified  to  practice  medicine  and  surgery."  It  was  held 
that  conducting  a  drug  store,  filling  prescriptions,  supplying  pat- 
ent medicines  to  customers  suitable  to  their  ailments  without  any 
charge  for  advice,  and  occasionally  giving,  in  emergency,  gratui- 
tous medical  aid  to  persons  did  not  constitute  a  violation  of  the 
restriction."  And  in  case  of  a  joint  and  several  covenant  by  par- 
ties that  "  they  "  will  desist  from  a  certain  business,  the  court 
was  of  the  opinion  that  this  should  not  be  construed  as  a  covenant 
that  "  they  and  each  of  them  "  will  so  desist,  and  therefore  that 
it  was  not  broken  by  one  of  the  covenantors  engaging  in  the  busi- 
ness." The  restriction  may  be  broad  enough  to  include  not  only 
the  act  of  the  party  on  whom  the  restriction  is  imposed  in  engaging 
in  the  business  in  question  on  his  own  behalf,  but  also  his  enter- 
ing into  the  employ  of  a  third  person  engaged  in  such  business," 
and  such  a  construction  should  be  given  to  the  contract  where  it 
is  evident  that  this  was  the  intention  of  the  parties  and  necessary 
for  the  protection  of  the  convenantee.**  Thus  where  the  retiring 
member  of  a  partnership  doing  a  general  hardware,  plumbing,  etc., 
business  in  a  small  town,  covenanted  not  "  to  engage  "  in  such 
business  in  the  locality  for  a  limited  time,  this  was  held  to  pre- 
clude him  from  entering  the  employ  of  a  third  person  and  solicit- 
ing business  for  him,  though  it  would  not  forbid  merely  friendly 
acts  in  recommending  such  third  person  to  the  public  or  particular 
individuals.**  It  is  also  held  that  a  person  on  whom  the  restric- 
tion is  imposed  cannot  evade  it  by  joining  with  others  and  transact- 
ing the  business  through  a  corporation.*    As  regards  the  territorial 

90.  Greenfield  v.  Oilm&n,  (1893)  93.  Corwin  v.  Hawkins,  (Sup. 
140  N.  Y.  168,  66  State  Rep.  427,  36  1899)  42  App.  Div.  671,  69  N.  Y.  S. 
N.  E.  43S,  reversing  47  State  Rep.  934      603. 

mem.,  21  N.  Y.  S.  476  mem.  94.  Corwin     v.     Hawkins,      {Svp. 

91.  Lawrence  t.  Kidder,  (Sup.  Sp.  1899)  42  App.  Biv.  671,  69  N.  Y.  S. 
T.  1861)    10  Barb.  641,  666.  603. 

9S.  National    Wall    Paper    C!o.    v.  95.  Booth  v.  Seibold,   (Sup.  Sp.  T. 

Hobbs,  (Sup.  G.  T.  1896)  90  Hun  288,  1902)  37  Misc.  101,  74  N.  Y.  S.  776; 

70  SUte  Rep.  599,  36  N.  Y.  S.  932;  Mackinnon  Pen  Co.  v.  Fountain  Ink 

Underwood  v.  Smith,  (Com.  PI.  G.  T.  Co.,   (Super.  Ct.  1882)   48  Super.  Ct. 

1892)  46  State  Rep.  654,  19  N.  Y.  S.  442,  appeal  dismissed  93  N.  Y.  668. 
380. 
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extent  of  the  restriction,  if  it  admits  of  two  interpretations  one 
of  which  affords  a  clearly  defined  limit  to  its  extent  while  the 
other  leaves  its  boundaries  loose  and  uncertain,  the  court  should 
not  hesitate,  it  has  been  said,  to  adopt  the  former.**  In  case  of  a 
sale  of  a  retail  business  a  restriction  against  engaging  in  such 
business  within  certain  limits  may  be  broken  by  the  systematic 
solicitation  of  the  patronage  of  the  old  customers  within  the  limits, 
though  the  new  business  is  established  outside  of  the  limits,*'  and 
this  is  held  true  though  the  original  suggestion  that  someone  be 
sent  to  take  the  orders  of  such  customers  proceeded  from  the 
customers  themselves.**  So  a  restriction  against  the  practice  of 
medicine  within  certain  limits  is  broken  by  the  continued  visiting 
of  patients  therein,  though  the  residence  or  office  of  the  physician 
is  located  outside  of  the  limits.** 

§  562.  Alignment  of  Sestrietive  Contract. —  The  buyer  of  a 
business,  for  the  benefit  of  which  a  restriction  against  competition 
has  been  imposed  on  the  seller,  or  an  employer,  for  the  benefit  of 
whose  business  an  employee  has  bound  himself  not  to  engage  in 
competition  after  leaving  the  employer's  service,  may,  on  a  sale 
of  the  business,  transfer  the  benefit  of  the  restriction  so  as  toi 
enable  his  transferee  to  enforce  it.^  And  where  a  purchaser  of  a 
business  has  taken  it  subject  to  restrictions  on  doing  business  in  a 
particular  locality,  a  subsequent  purchaser  of  such  business  who 


86.  Lawrence  v.  Kidd«T,  (Sup.  Sp. 
T.  1851)  10  Barb.  641,  662,  coMtru- 
ing  phrase  ^  west  of  Albany "  and 
holding  that  it  included  the  territory 
west  of  a  meridian  drawn  north  and 
(south  through  Albany,  and  further 
holding  that  under  the  circumstances, 
by  reason  of  its  unreasonable  extent, 
the  restriction  was  invalid. 

97.  Sander  v.  Hoffman,  (1876)  64 
N.  Y.  248,  50  How.  Pr.  449. 

98.  Sander  v.  Hoffman,  (1876)  64 
N.  Y.  248,  60  How.  Pr.  449,  reversing 
39  Super.  Ot.  307. 

98.  Smith  v.  Smith,  (Sup.  1830)  4 
Wend.  468. 

1.  Diamond  Match  Co.  v.  Roeber, 
(1887)  106  N.  Y.  473,  11  State  Rep. 
47,  13  N.  E.  419,  affirming  36  Hun 
421;  Francisco  v.  Smith,  (1894)  143 
N.  Y.  488,  62  State  Rep.  803,  38  N.  E. 
980,  affirming  67  Hun  226,  60  State 


Rep.  772,  22  N.  Y.  S.  722;  American 
Ice  Co.  T.  Meckel,  (Sup.  1906)  109 
App.  Div.  93,  96  N.  Y.  S.  1060;  Met- 
ropolitan Opera  Ck>.  v.  Hammeretein, 
(Sup.  1914)  162  App.  Div.  691,  147 
N.  Y.  S.  632,  affirmed  221  N.  Y.  607 
mem.,  116  N.  E.  1061;  Watertown 
Thermometer  Co.  v.  Pool,  (Sup.  G.  T. 
1889)  61  Hun  167,  20  State  Rep.  692, 
4  K.  Y.  S.  861 ;  Greite  v.  Hendricks. 
(Sup.  G.  T.  1893)  71  Hun  7,  11,  53 
State  Rep.  861,  852,  24  N.  Y.  S.  645, 
546;  Barber  Asphalt  Paving  (3o.  v. 
Brand,  (Sup.  O.  T.  1889)  4  Silv.  Sup. 
519,  27  State  Rep.  883,  7  N.  Y.  S. 
744,  56  Hun  606  mem.;  Booth  v.  Sei- 
bold,  (Sup.  Sp.  T.  1902)  37  Misc.  101, 
74  N.  Y.  S.  776.  See  also  New  York 
Bank  Kote  Co.  y.  Hamilton  Bank 
Note  Engraving,  etc.,  Co.,  (1906)  180 
N.  Y.  280,  291,  73  N.  E.  48. 
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assnmes  all  the  obligations  of  the  first  purchaser  will  be  bound 
by  such  restriction.^ 

§  563.  Remedy  by  Way  of  Injtuictioii. —  It  is  well  settled  that 
courts  of  equity  will,  within  proper  limitations,  enforce  restrictive 
covenants  given  as  ancillary  to  the  sale  of  property  or  a  business 
and  the  good  will  thereof,*  or  a  restraint  on  an  employee  from 
engaging  in  a  rival  business  and  the  disclosure  of  business  secrets, 
etc.*  The  power  to  enjoin  the  breach  of  a  restrictive  covenant  is 
not  necessarily  excluded  by  the  fact  that  a  bond  has  been  given 
conditioned  to  pay  a  certain  sum  as  liquidated  damages  in  ease 
of  a  breach  of  the  agreement."  In  this  connection  Andrews,  J., 
says:  "  It  is,  of  course,  competent  for  parties  to  a  covenant  to 
agree  that  a  fixed  sum  shall  be  paid  in  case  of  a  breach  by  the 
party  in  default,  and  that  this  should  be  the  exclusive  remedy. 
The  intention  in  that  case  would  be  manifest  that  the  payment  of 
the  penalty  should  be  the  price  of  nonperformance,  and  to  be 
accepted  by  the  covenantee  in  lieu  of  performance.  .  .  .  But  the 
taking  of  a  bond  in  connection  with  a  covenant  does  not  exclude 
the  jurisdiction  of  equity  in  a  case  otherwise  cognizable  therein, 
and  the  fact  that  the  damages  in  the  bond  are  liquidated  does 
not  change  the  rule.  It  is  a  question  of  intention,  to  be  deduced 
from  the  whole  instrument  and  the  circumstances ;  and  if  it  appear 
that  the  performance  of  the  covenant  was  intended,  and  not  merely 
the  payment  of  damages  in  case  of  a  breach,  the  covenant  will 
be  enforced."*  Under  the  general  principles  of  equity  the  fact 
that  the  specific  enforcement  of  the  restriction  will  not  be  of  any 
material  benefit  to  the  one  party  and  will  work  an  undue  hardship 
on  the  other  party,  as  well  as  the  general  reasonableness  of  the 
contract,    should   be    taken    into    consideration    in    determining 

S.  Alden  v.  Wright,    (Sup.   1916)  442,  appeal  dismissed  93  N.  Y.  668. 

175  A^).  Dir.  692,  162  N.  Y.  S.  668.  4.  McCall    Co.   v.    Wiright,    (1910) 

S.  Diamond  Match   Co.   v.   Roeber,  198  N.  Y.  143,  91  N.  E.  516,  affirm- 

(1887)  106  N.  Y.  473,  11  State  Rep.  ing  133  App.  Div.  62,  117  N.  Y.  S. 

47,  13  N.  E.  419,  affirming  35  Hun  775;   Davies  v.   Racer,    (Sup.  Q.   T. 

421;    Hodge    y.    Sloan^    (1887)     107  1893)   72  Hun  43,  55  State  Rep.  191, 

N.  Y.  244,  U  State  Rep.  770,  17  N.  E.  26  N.  Y.  S.  293. 

336;  Leslie  v.  Lorillard,   (1888)    110  Q.  Diamond  Match  Co.  v.  Roeber, 

S.  Y.  619,  18  State  Rep.  520,  18  N.  E.  (1887)  106  N.  Y.  473,  11  State  Rep. 

363 ;  Metropolitan  Opera  Co.  v.  Ham-  47,  13  N.  E.  419,  affirming  35  Hun 

merstein,   (Sup.  1914)    162  App.  Div.  421. 

691,  147  y.  Y.  S.  632,  affirmed  221  6.  Diamond  Match  Co.  y.  Roeber, 

N.   Y.   607   mem.,   116  N.   E.   1061;  (1887)   106  N.  Y.  473,  486,  11  State 

Mackinnon  Pen  Co.  y.  Fountain  Ink  Rep.  47,  13  N.  E.  419. 
Co.,  (Super.  Ct.  1882)  48  Super.  Ct. 
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whether  the  court  will  interpose  its  aid  toward  the  enforcement 
of  the  restriction. 

Monopolies 

§  564.  In  General.— By  an  early  statute  (2  Rev.  Stat.  p.  691, 
§  8)  which  is  brought  into  our  Penal  Law,  §  580  (39  McKinney's 
Cons.  Laws,  p.  211),  it  is  made  a  misdemeanor  for  two  or  more 
persons  to  conspire  to  commit  any  act  injurious  to  trade  or  com- 
merce. And  it  is  expressly  provided  by  the  Act  of  1899,  c.  690, 
§  1  (re-enacting  and  amending  Laws  1897,  c.  383),  which  is  brought 
into  the  General  Business  Law,  §  340  (19  McKinney's  Cons.  Laws, 
p.  183),  that  "  every  contract,  agreement,  arrangement  or  com- 
bination whereby  a  monopoly  in  the  manufacture,  production  or 
sale  in  this  state  of  any  article  or  commodity  of  common  use 
is  or  may  be  created,  established  or  maintained,  or  whereby  com- 
petition in  this  state  in  the  supply  or  price  of  any  such  article  or 
commodity  is  or  may  be  restrained  or  prevented,  or  whereby  for 
the  purpose  of  creating,  establishing  or  maintaining  a  monopoly 
within  this  state  of  the  manufacture,  production  or  sale  of  any 
such  article  or  commodity,  the  free  pursuit  in  this  state  of  any 
lawful  business,  trade  or  occupation  is  or  may  be  restricted  or 
prevented,  is  hereby  declared  to  be  against  public  policy,  illegal 
and  void."  By  amending  Law  1918,  ch.  490,  it  is  provided  that 
the  provisions  "  shall  not  apply  to  co-operative  associations,  cor- 
porate or  otherwise,  of  farmers,  gardeners  or  dairjrmen,  including 
live  stock  farmers  and  fruit  growers,  nor  to  contracts,  agreements 
or  arrangements  made  by  such  associations."  It  has  frequently 
been  said  that  the  prohibition  is  little  more  than  a  codification  of 
the  common  law,  on  the  subject  of  monopolies;'  and  it  is  well 
recogiiized  that,  independent  of  statute,  contracts  which  have  for 
their  object  the  establishment  of  a  monopoly  are  obnoxious  to 
public  policy  and  illegal.* 

§  565.  Cfombinations  and  Agreements  to  Fix  Prices  Oenerally. 
—  An  agreement  between  manufacturers  or  dealers  in  a  com- 
modity by  which  it  is  sought  to  stifle  competition  between  them- 
selves and  to  enhance  the  price  of  an  article  of  general  commerce, 
has,  from  an  early  date,  been  denounced  as  illegal,  and  in  this 

7.  In  re  Devies,   (1901)   168  N.  Y.  Misc.  1,  107  N.  Y.  S.  799;  People  v. 

89,  101,  32  Civ.  Pro.  163,  61  N.  E.  American  Ice  Co.,  (Sup.  Tr.  T.  1909) 

118;  Booth  V.  Seibold,   (Sup.  Sp.  T.  120  N.  Y.  S.  443. 
1902)  37  Misc.  101,  74  N.  Y.  S.  776;  8.  Falvey  v.  Woolner,  (Sup.  1902) 

In  re  Jackson,  (Sup.  Sp.  T.  1907)  67  71  App.  Div.  831,  76  N.  Y.  S.  1106. 
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respect  our  statute  directed  against  monopolies  is  but  an  announce- 
ment of  the  common  law  rule.*  As  said  by  Bapallo,  J.:  "  That 
a  combination  to  effect  such  a  purpose  is  inimical  to  the  interests 
of  the  public,  and  that  all  contracts  designed  to  effect  such  an 
end  are  contrary  to  public  policy,  and  therefore  illegal,  is  too  well 
settled  by  adjudicated  cases  to  be  questioned  at  this  day."**  To 
render  the  contract  illegal  it  is  not  necessary  that  the  commodity 
involved  should  be  an  article  of  prime  necessity."  Thus  the  courts 
have  denounced  as  illegal  an  agreement  the  object  of  which  was  to 
stifle  competition  in  the  sale  of  blue  stone,  an  article  well  adapted 
to  and  of  general  use  in  the  construction  of  buildings  and  the 
like ; "  to  control  competition  in  the  manufacture  and  sale  of 
envelopes;"  the  manufacture,  sale  and  erection  of  iron  bridges 
and  other  similar  structures,**  and  the  manufacture  and  sale  of 
carbons.**    And  an  agreement  of  a  large  percentage  of  the  pab- 


9.  Amot  T.  PittBton,  etc..  Coal  Co., 
(1877)  «8  N.  Y.  658,  reversing  on 
other  groundB  2  Hun  691,  6  Thomp. 
i,  C.  143;  Pittslmi^g  Carbon  Co.  v.  Mc- 
Millin,  (1800)  119  N.  Y.  46,  28  State 
Bep.  807,  23  N.  E.  530,  24  Abb.  N. 
Cm.  96,  a£Brming  63  Hun  67,  24  State 
Bep.  848,  6  X.  Y.  S.  463,  23  Abb. 
N.    Gaa.    298;    Judd   v.    Harrington, 

(1893)  139  K*.  Y.  106,  64  State  Bep. 
471,  34  N.  E.  790,  affirming  46  SUte 
Bep.  926,  IS  N.  Y.  8.  406;  Phoenix 
Bridge   Co.  v.  Keystone  Bridge  Co., 

(1894)  142  N.  Y.  426,  69  State  Bep. 
807,  37  K.  E.  662;  Cummings  v.  Union 
Blue  Stone  Co.,  (1900)  164  N.  Y. 
401,  68  K.  E.  626,  affirming  16  App. 
Div.  602,  44  N.  Y.  S.  787;  Cohen  v. 
Berlin,  etc..  Envelope  Co.,  (1901) 
166  N".  Y.  292,  69  N.  E.  906,  reversing 
38  App.  Div.  499,  66  N.  Y.  S.  688,  on 
prior  appeal  9  App.  Div.  426,  76  State 
Bep.  763,  41  N.  Y.  8.  346;  Straus  v. 
American  Publishers'  Ass'n,  (1904) 
177  N.  Y.  473,  69  N.  E.  1107,  affirm- 
ing 86  App.  Div.  446,  83  N.  Y.  S.  271, 
<ni  second  appeal  193  N.  Y.  496,  86 
N.  K  525,  affirming  127  App.  Div. 
M6,  111  N.  Y.  8.  830;  Falvey  v.  Wool- 
ner,  (Sup.  1902)  71  App.  Div.  331,  76 
N.  Y.  S.  1106;  Clanoey  v.  Onondaga 
Pine  Salt  Mfft  Co.,  (Sup.  G.  T.  1862) 
62  Barb.  395;  Drake  v.  Siebold,  (Sup. 
O.  T.  1894)  81  Hun  178,  62  State  Bep. 


694,  30  N.  Y.  S.  697;  Strait  v.  Na- 
tional Harrow  Co.,  (Sup.  Ct.  8p.  T. 
1891)  18  N.  Y.  8.  224;  De  Witt  Wire 
Cloth  Co.  v.  New  Jersey  Wire-Clotli 
Co.,  {Com.  PI.  1891)  16  Daly  629,  14 
N.  Y.  S.  277,  affirmed  38  State  Bep. 
1023  mem.,  16  N.  Y.  S.  384.  See  also 
People  V.  Milk  Exch.,  (1896)  146 
N.  Y.  267,  64  State  Bep.  694,  39  N.  E. 
1062,  9  N.  Y.  Crim.  469,  affirming  77 
Hun  436,  60  State  Bep.  676,  29  N.  Y. 
S.  259.  But  see  K(diart  v.  Skon, 
(Sup.  1914)  163  App.  Div.  899,  147 
N.  Y.  S.  609. 

10.  Amot  V.  Pittston,  etc..  Coal  Co., 
(1877)  68  N.  Y.  668. 

11.  Cummings  v.  Union  Blue  Stone 
Co.,  (1900)  164  N.  Y.  401,  406,  58 
N.  E.  626,  affirming  16  App.  Div.  602. 
44  N.  Y.  S.  787. 

18.  Cummings  v.  Union  Blue  Stone 
Co.,  (1900)  164  N.  Y.  401,  58  N.  E 
626,  affirming  16  App.  Div.  602,  44 
N.  Y.  8.  787. 

IS.  Cohen  v.  Berlin,  etc..  Envelope 
Co.,  (1001)  166  N.  Y.  292,  69  N.  E. 
906,  reversing  38  App.  Div.  499,  56 
N.  Y.  S.  588. 

14.  Phoenix  Bridge  (3o.  v.  Keystone 
Bridge  Co.,  (1894)  142  N.  Y.  426,  69 
State  Bep.  807,  37  N.  E.  662. 

15.  Pittsburg  Oarhon  Co.  v.  Mc- 
Millin,  (1800)   119  N.  Y.  46,  28  State 
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Ushers  of  uncopyrighted  books,  by  which  they  attempt  to  compel 
retail  dealers  to  sell  the  books  published  by  the  parties  to  the 
agreement  at  the  price  fixed  by  each  publisher  on  his  own  product, 
has  been  held  illegal."  And  in  several  early  cases  an  agreement  of 
the  whole  or  a  large  part  of  the  proprietors  of  boats  on  the  Erie 
and  Oswego  canals,  having  for  its  object  the  fixing  of  the  freight 
and  passenger  rate  to  be  charged  by  the  several  parties  and  a 
pro  rata  distribution  of  the  earnings,  was  held  illegal  and  an 
action  based  thereon  dismissed."  Though  usually,  in  order  to 
effect  its  object,  the  combination  is  that  of  a  large  percentage  of 
the  dealers  generally  or  of  the  dealers  in  a  particular  locality,  it 
is  said  by  Landon,  J.,  that  "  the  same  evil  principle  pervades  both 
large  and  small  combinations;  all  are  alike  offenders,  differing 
in  degree  but  not  in  kind."" 

§  566.  Contract  in  Aid  of  Monopolistio  Scheme. —  The  law  not 
only  denounces  contracts  between  manufacturers  or  dealers  in  an 
ordinary  commodity  of  commerce  by  which  they  directly  attempt 
to  stifle  competition  -and  fix  the  price  of  such  article  in  its  sale 
to  the  public,  but  also  all  devices  to  evade  this  wholesome  rule." 
And  the  fact  that  the  person  with  whom  a  contract  is  made  by 
certain  manufacturers  or  dealers  who  have  entered  into  a  combina- 
tion for  the  illegal  purpose  of  controlling  competition  is  not  a 
party  to  the  illegal  combination  will  not  prevent  the  contract 
from  being  declared  illegal,  if  the  object  and  purpose  of  the 
contract  is  to  further  or  aid  the  illegal  object  of  the  combination. 
Thus  in  a  case  it  appeared  that  a  large  percentage  of  the  manu- 

Rep.  807,  23  N.  E.  530,  24  Abb.  K.  18.  Cummings  v.  Uniott  Blue  Stone 

Cas.  96,  affirming  53  Hun  67,  24  State  Co.,    (1900)    164  N.  Y.  401,  404,  68 

Rep.  848,  6  N.  Y.  8.  463,  23  Abb.  N.  N.  E.  526. 

Gas.  298.  19.  PitUburg  Carbon  Co.  v.  McMul- 

16.  Straus  v.  American  Publishers'  lin,  (1890)  119  N.  Y.  46,  28  State 
Ass'n,  (1904)  177  N.  Y.  473.  69  N.  E.  Rep.  807,  23  N.  E.  630,  24  Abb.  N. 
1107,  affirming  86  App.  Div.  446,  83  Cas.  06,  affirming  63  Hun  67,  24 
N.  Y.  S.  271,  on  second  appeal  193  State  Rep.  848,  6  N.  Y.  S.  463.  23 
N.  Y.  496,  86  N.  E.  525,  affirming  127  Abb.  N.  Cas.  298;  Judd  v.  Earring- 
App.  Div.  936,  111  N.  Y.  S.  830.  ton,   (1893)    139  N.  Y.  105,  64  State 

17.  Hooker  v.  Vandewater,  (Sup.  Rep.  471,  34  N.  E.  790,  affirming  46 
1847)  4  Denio  349;  Stanton  v.  Allen,  State  Rep.  926.  19  N.  Y.  S.  406; 
(Sup.  1848)  5  Denio  434.  As  regards  llnckles  v.  Colgate,  (1896)  148  N.  Y. 
the  legality  of  a  contract  by  a  singl«  629,  43  K.  E.  59,  affirming  72  Hun 
manufacturer  with  his  customers  to  119,  55  State  Rep.  522,  25  N.  Y.  S. 
maintain  the  retail  price  of  his  prod-  672 ;  Cohen  v.  Berlin,  etc.,  Envelope 
uctfl,  see  infra,  section  570.  Co.,  (1901)   166  N.  Y.  292,  60  N.  E. 

906. 
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facturers  of  envelopes,  who  had  entered  into  a  combination  to 
control  the  price,  made  an  agreement  with  an  independent  manu- 
facturer, who  would  not  become  a  party  to  the  combination,  the 
general  purpose  of  which  was  to  secure  to  such  independent  manu- 
facturer, under  the  guise  of  a  purchase  of  the  entire  product  of 
his  factory,  a  sale  by  such  manufacturer  to  the  public  of  his  entire 
product  at  prices  to  be  fixed  by  the  members  of  the  illegal  combina- 
tion. The  contract  bound  the  independent  manufacturer  not  to 
sell  any  envelopes  to  the  public  at  a  less  price  than  that  so  fixed. 
It  was  held  that  as  the  agreement  was  entered  into  in  furtherance 
of  the  illegal  scheme  of  the  combination  to  control  the  price  to 
the  public,  it  was  itself  illegal  and  no  action  could  be  maintained 
by  the  independent  manufacturer  for  its  breach  by  the  other 
party.'*  In  another  case  it  appeared  that  a  large  number  of 
commission  brokers  doing  business  in  New  York  city  entered  into 
an  association  agreement  to  pool  all  commissions  received  by  them 
on  the  sale  of  sheep  and  lambs,  the  fund  so  provided  to  be  divided 
among  themselves  on  a  fixed  basis.  Supplemental  to  such  agree- 
ment the  brokers  entered  into  another  agreement  with  a  great 
many  of  the  butchers  of  the  vicinity,  under  which  the  brokers 
agreed  not  to  engage  in  the  business  of  slaughtering  sheep  for  the 
local  market,  and  the  butchers  agreed  to  purchase  all  sheep  which 
they  slaughtered  from  the  brokers  or  to  pay  a  certain  amount 
on  all  animals  purchased  from  others.  It  was  held  that  the  two 
agreements,  which  should  be  read  together,  showed  an  illegal  com- 
bination to  control  the  price  of  meat  and  that  no  action  could  be 
maintained  to  enforce  the  agreement  of  the  brokers  to  pool  their 
commissions.*'  So  where  a  mine  operator  entered  into  a  contract 
for  the  sale  of  a  certain  amount  of  coal  per  month,  not  binding  the 
buyer  to  take  the  whole  product  of  the  mine  and  leaving  it  optional 
with  the  seller  as  to  the  amount  he  would  deliver,  and  the  seller 
had  knowledge  that  the  buyer  was  attempting  to  secure  a  monopoly 
of  the  coal  trade  of  a  certain  district  and  that  he  had  similar 
contracts  with  a  large  number  of  other  mine  owners,  supplying 
the  district  in  question,  and  agreed  not  to  ship  any  coal  into  such 

30.  Cbhen  v.  Berlin,  etc.,  Envelope  21.  Judd  v.  Harrington,  (1803)  139 

Co.,   (1901)   166  N".  Y.  292,  59  N.  E.  N.  Y.  105,  54  State  Rep.  471,  34  N.  E. 

906,  reversing  38  App.  Div.  499,  56  790,  affirming  46  State  Bep.  926,  19 

N.  Y.  S.  588,  which  followed  decision  N.  Y.  S.  406. 
on  prior  appeal  9  App.  Div.  425.  76 
State  Rep.  763,  41  N.  Y.  8.  346. 
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district,  the  contract  of  sale  was  held  illegal  as  having  for  its  pur- 
pose the  creation  of  a  monopoly.*^  The  fact  that  a  seller  of  goods 
is  a  party  to  an  illegal  combination  to  stifle  competition  in  the 
manufacture  and  sale  of  a  commodity  will  not  preclude  him,  it 
seems,  from  maintaining  an  action  to  recover  from  a  buyer  the 
price,  or  at  least  the  reasonable  value,  of  the  commodity  sold  and 
delivered,  where  the  latter  was  not  a  party  to  the  combination 
and  the  sale  was  not  entered  into  in  aid  of  the  illegal  combination." 
A  contract  by  a  manufacturer  or  the  like  for  the  sale  of  even  the 
entire  product  of  his  factory  is  not  rendered  illegal  so  as  to  pre- 
clude a  recovery  by  him  thereon,  because  he  has  knowledge  that 
the  object  of  the  purchaser  is  to  secure  a  monopoly  in  the  sale 
of  the  commodity  to  the  public,  provided  the  seller  does  nothing 
beyond  making  the  sale  to  aid  the  illegal  purpose  of  the  buyer.** 
Likewise  the  mere  fact  that  a  lessor  of  a  factory  or  the  like  haa 
knowledge  that  the  object  of  the  lessee  is  to  secure  a  monopoly 
in  the  production  and  sale  of  a  commodity,  by  acquiring  control 
of  all  or  practically  all  of  the  establishments  engaged  in  the  pro- 
duction of  such  commodity,  has  been  held  not  to  render  the  lease 
illegal  and  preclude  its  enforcement  by  the  lessor." 

§  567.  Contracts  to  Comer  Market. —  An  agreement  between 
persons  to  buy  up  and  withhold  from  the  market  a  commodity  of 
general  use  or  necessity,  in  order  to  comer  the  market  and  thus 
advance  the  price  of  the  commodity  to  the  public,  is  held  iUegal.** 
Such  an  agreement  is  a  conspiracy  to  do  an  act  injurious  to  trade 
and  commerce  and  within  the  prohibition  of  the  penal  laws 
directed  against  unlawful  conspiracies  (2  R.  S.  p.  692,  §  8,  subd.  6 ; 
Penal  Law,  §  580;  39  McKinney's  Cons.  Laws,  p.  211),  and  a 

as.  Arnot    v.    Pitteton,    etc.,    Coal  1867)   23  Baab.  633;  Olancey  v.  On- 

Co.,   (1877)    68  N.  Y.  558,  reversing  ondhgs.   Fine   Salt   l«g.    Co.,    (Sup. 

on    other    grounds    2    Hud    591,    6  G.  T.  1862)   62  Barb.  395. 

Thomp.  &  C.  143.  S6.  Brooklyn     Distilling     Co.     v. 

53.  Drsfce  v.  Siebold,  (Sup.  G.  T.  Standard  Distilling,  etc.,  Co.,  (Sup. 
1894)  81  Hun- 178,  62  State  Rep.  694,  1907)  120  App.  Div.  237,  105  N.  Y.  S. 
30  N.  Y.  S.  697.  See  Pittsburg  Oar-  264,  affirmed  on>  other  ground*  198 
bon    Co.    V.    McMiTlin,    (1890)     119  N.  Y.  651,  86  N.  E.  564. 

N.  Y.  46,  28  State  Rep.  807,  23  N.  E.  S6.  Leonard  v.   Poole,    (1889)    114 

630,  24  Abb.  N.  Caa.  96.  affirming  63  N.  Y.  371,  23  State  Rep.  763,  21  N.  E. 

Hun  67,  24  State  Rep.  848,  6  N.  Y.  S.  707,  affirming  66  Super.  Ct.  213,  13 

463,  23  Abb.  N.  Cas.  298  (qutere).  State   Rep.   305,   28  Wkly.  Dig.   «1; 

54.  Arnot  v.  Pittston,  etc..  Coal  Keene  v.  Kent,  (Sup.  O.  T.  1886) 
Co.,  (1877)  68  K.  Y.  558.  See  also  4  State  Rep.  431,  7  SUte  Bep.  229 
Van  Marter  y.  Babcock,  (Sup.  G.  T.  (land). 
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contract  having  for  its  object  the  carrying  ont  of  such  a  con- 
spiracy is  illegal  as  in  violation  of  the  penal  statute." 

§  568.  Necessity  for  Undue  Advance  of  Price. — 'In  a  case  of 
contracts  having  for  their  object  the  creation  of  monopolies,  it 
is  not  necessary  to  render  the  agreement  illegal  that  the  price 
of  the  commodity  has  in  fact  been  unduly  enhanced ;  its  illegality 
is  due  to  what  may  be  done  to  the  injury  of  the  public  rather  than 
what  has  in  fact  been  done.*  As  said  by  Landon,  J.:  "  The 
scope  of  the  contract,  and  not  the  possible  self-restraint  of  the 
parties  to  it,  is  the  test  of  its  validity.  They  could  raise  prices 
to  what  they  supposed  the  market  would  bear,  and  as  they  expected 
to  supply  nearly  the  entire  demand  of  the  market,  the  temptation 
to  extortion  was  unusually  great."*  And  the  fact  that  the  com- 
bination is  for  the  purpose  of  enabling  the  parties  to  prevent  a 
ruinous  competition  and  to  secure  reasonable  prices  only  will  not 
render  the  contract  valid.**  It  has  also  been  held  that  the  fact 
that  a  combination  between  distributors  of  milk  may  have  been 
for  the  primary  purpose  of  reducing  the  price  to  be  paid  to  the 
farmer  or  producer  did  not  render  it  legal,  Haight,  J.,  saying: 
"  It  may  be  claimed  that  the  purpose  of  the  combination  was  to 
reduce  the  price  of  milk,  and  that  it  being  an  article  of  food  such 
reduction  was  not  against  public  policy.  But  the  price  was  fixed 
for  the  benefit  of  the  dealers,  and  not  the  consumers,  and  the 
logical  effect  upon  the  trade  of  so  fixing  the  price  by  the  com- 
bination was  to  paralyze  the  production  and  limit  the  supply, 
and  thus  leave  the  dealers  in  a  position  to  control  the  market,  and 
at  their  option  to  enhance  the  price  to  be  paid  by  the  consumers.. 
This  brings  the  case  within  the  condemnation  of  the  authorities 
to  which  we  have  referred."  *" 

87.  Leonard  r.  Poole,    (1889)    114      Koh&rt  v.  Skou,  (Sup.  1914)  163  App. 
N.  Y.  371,  23  State  Rep.  753,  21  N.  E.      Div.  899,  147  N.  Y.  S.  609. 

707,  affirming  55  Super.  Ct.  213,  13         89.  CHunmingg  v.  Union  Blue  Stone 
State  Rep.   305.  Co.,    (1900)    164  N.  Y.  401,  404,  58 

88.  Judd  V.Harrington,  (1893)  130      ^"f"^^^^'.        '      t  •      «.      o* 

VT  V   inn   inn   ka  aJ^  i.    T>       a4-%    oa  80.  Cummiugs  V.  Union  Blue  Stone 

S-  l  ,o«  ^'       •  ^^-       »,  Co-    (19<X»    184  N.  Y.  401.  404,  68 

L^  Z     ',^<S?Tlf  XT  ^"Z  ?r      N.  E.  526.    B«t  see  Cohen  ;.  Beriin, 
Stone  Co.,  (1900)  164  N.  Y.  401,  404.      ^^^^   j,„^j         ^      ^g        ^^^^    ^ 

58   N.  E.   625;    Straus  v.   American  ^.pp.  Div.  499,  66  N.  Y.  a  688,  re- 

Publiahers'  Aes'n,   (1904)    177  N.  Y.  versed  166  N.  Y.  292,  69  N.  E.  906. 

473,  477,  69  N.   E.   1107;    Strait  v.  si.  People  v.  Milk   Exch.,    (1896) 

Kational  Harrow  Co.,    (Sup.  Sp.  T.  146  N.  Y.   267,  274,   64  State  Rep. 

1891 )   18  N.  Y.  S.  224,  233.    But  eee  694,  39  N.  E.  1062.  0  N.  Y.  Crim.  469. 


Digitized  by  VjOOQIC 


872  NEW  YORK  LAW  OF  (X)NTRACTS  H  MO 

§  569.  Partial  Bestraints  on  Trade. —  Neither  the  common  law 
rule  nor  the  present  statutes  directed  against  monopolies,  or 
against  acts  injurious  to  trade  or  commerce,  preclude  parties  from 
entering  into  contracts  though  their  effect  is  to  impose  a  partial 
and  reasonable  restraint  on  trade  or  commerce.  To  bring  a  trans- 
action within  their  inhibition  it  must  tend  to  or  have  for  its  pur- 
pose the  creation  of  a  monopoly,  and  therefore  persrais  are  still  at 
liberty  to  enter  into  contracts  whereby  reasonable  restraints  are 
imposed  on  one  as  regards  his  engaging  in  a  particular  trade  or 
business  in  competition  with  the  person  for  whose  benefit  the 
restraint  is  imposed.  Such  contracts,  where  the  restraint  is 
restricted  to  a  single  person  or  even  a  limited  number  of  persons, 
do  not  create  or  tend  to  create  a  monopoly.**  Thus  in  a  case 
where  a  common  carrier  by  vessel  between  certain  ports  imposed, 
as  a  condition  to  a  reduced  rate  for  the  carriage  of  goods  shipped 
during  the  week  when  the  vessel  of  a  rival  carrier  sailed,  that  the 
shipper  agree  to  ship  all  his  goods  by  the  carrier,  this  was  upheld 
as  valid  though  it  did  tend  to  drive  the  rival  carrier  out  of  busi- 
ness, O'Brien,  J.,  saying:  "  The  monopoly  which  the  law  views 
with  disfavor  is  the  manipulation  of  a  business  in  which  the  public 
are  interested  in  such  a  way  as  to  enable  one  or  a  few  to  control 
and  regulate  it  in  their  own  interest  and  to  the  detriment  of  the 
public  by  exacting  unreasonable  charges.  But  when  an  individual 
or  a  corporation  has  established  a  business  of  a  special  and  limited 
character,  such  as  the  defendants  in  this  case  had,  they  have  a 
right  to  retain  it  by  the  use  of  all  lawful  means.  That  was  what 
the  defendants  attempted  to  do  against  a  competitor  that  engaged 
in  it,  not  regularly  or  permanently,  but  incidentally  and  occasion- 
ally. The  means  adopted  for  this  purpose  was  to  offer  the  servnce 
to  the  public  at  a  lass  to  themselves  whenever  the  competition  was 
to  be  met  and  when  it  disappeared  to  resume  the  standard  rates, 
which,  upon  the  record,  did  not  at  any  time  exceed  a  reasonable 

38.  Lough   V.    Outerbridge,    (1894)  meiman   v.   Kellv,    (Sup.    1S12)    150 

143  N.  Y.  271,  62  State  Rep.  324,  38  App.    Div.    735,  'l35   X.   Y.   S.    827; 

N.  E.  282;  Brett  V.  Ebel,  (Sup.  1898)  Alden    v.    Wright.    (Sup.    1916)     176 

29  App.  Div.  256,  51  N.  Y.  S.  573;  App.    Div.    692,    162    N.   Y.    S.    668; 

Walsh   V.    Dwight,    (Sup.    1899)    40  Ohappel   v.   Brockway,    (Sup.    1839) 

App.  Div.  513,  58  N.  Y.  S.  91;  Export  21  Wend.  157,  163;  Booth  v.  SeiboM, 

Lumber  Co.  v.  South  Brooklyn  Saw-  (Sup.  8p.  T.  1902)   37  Misc.  101.  74 

mill   Co..    (Sun.   inoO)    .54  .^pp    Div.  N.  Y.  S.  776.    See  supra,  section  543 

518,  67  N.  Y.  S.  626;  Ceballos  v  Mun-  et  seq.,  as  to  the  general  validity  of 

son  Steamohip  Line,   (Sup.  1904)   03  contracts     in    partial     restraint    of 

App.  Div.  693,  87  N.  Y.  S.  811;  8t«m-  trade. 


Digitized  by  VjOOQIC 


I  5701  ILLBGaLM^  673 

and  fair  charge.  I  cannot  perceive  anything  unlawful  of  a^inst 
the  public  good  in  seeking  by  such  means  to  retain  a  business 
which  it  does  not  appear  was  of  sufficient  magnitude  to  furnish 
employment  for  both  lines. "  "  It  has  also  been  held  that  an  agree- 
ment by  practically  all  of  the  dairymen  farmers  of  a  community 
to  sell  and  deliver  their  milk,  except  that  needed  for  family  pur- 
poses, to  a  certain  creamery  established  by  them,  is  not  against 
public  policy  as  creating  an  unlawful  monopoly." 

§  570.  Price  Fizing  Agreement  by  Single  Mannfacttirer. — 
The  federal  Supreme  Court  has  taken  the  view  that  a  scheme  by 
a  single  manufacturer,  such  as  a  manufacturer  of  proprietary 
medicines  under  a  secret  process,  by  which  he  undertakes  to  fix  the 
retail  price  at  which  his  medicines  are  to  be  resold  by  all  whole- 
sale or  retail  dealers  to  whom  they  have  been  sold  by  the  manu- 
facturer, is  opposed  to  public  policy  as  tending  to  create  a 
monopoly  and  as  opposed  to  the  federal  Anti-trust  Act,  the  court 
placing  the  transaction  on  the  same  basis  as  though  the  retail 
dealers  had  between  themselves  entered  into  such  a  combination  or 
agreement  which  concededly  would  be  illegal."  In  this  connection 
Mr.  Justice  Hughes  says:  "  If  there  be  an  advantage  to  a  manu- 
facturer in  the  maintenance  of  fixed  retail  prices,  the  question 
remains  whether  it  is  one  which  he  is  entitled  to  secure  by  agree- 
ments restricting  the  freedom  of  trade  on  the  part  of  dealers  who 
own  what  they  sell.  As  to  this,  the  complainant  can  fare  no  better 
with  its  plan  of  identical  contracts  than  could  the  dealers  them- 
selves if  they  formed  a  combination  and  endeavored  to  establish 
the  same  restrictions,  and  thus  to  achieve  the  same  result,  by  agree- 
ment with  each  other.  If  the  immediate  advantage  they  would 
thus  obtain  would  not  be  sufficient  to  sustain  such  a  direct  agree- 
ment, the  asserted  ulterior  benefit  to  the  complainant  cannot  be 
regarded  as  sufficient  to  support  its  system.  But  agreements  or 
combinations  between  dealers,  having  for  their  sole  purpose  the 
destruction  of  competition  and  the  fixing  of  prices,  are  injurious 
to  the  public  interest  and  void.  They  are  not  saved  by  the  advan- 
tages which  the  participants  expect  to  derive  from  the  enhanced 

33.  Lough  v.  Outerbridge,  (1894)  35.  Dr.  Miles  Medical  Co.  v.  John 
143  N.  Y.  271,  282,  62  State  Rep.  D.  Park,  etc.,  Co.,  (1910)  220  U.  S. 
324.  38  N.  E.  292.  373,  31  S.  a.  376,  66  U.  S.  (L.  ed.) 

34.  Castorland    Milk,    etc.,    Co.    v.  602. 
Shantz.     (Sup.     Sp.     T.     1019)     179 

N.  Y.  S.  131. 
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price  to  the  consumer. ' '  **  Prior  to  this  decision  by  the  federal 
court  our  Court  of  Appeals  sustained  as  valid  an  agreement 
between  a  dealer  and  a  single  manufacturer,  ancillary  to  the  sale 
by  the  manufacturer,  fixing  the  price  at  which  the  product  of  the 
manufacturer  was  to  be  resold  by  the  dealer."  In  so  far  as  the 
decision  of  the  federal  Supreme  Court  is  to  be  considered  an 
annunciation  of  the  rule  of  the  common  law,  it  is  not  controlling 
on  our  courts,  and  they  are  not  bound  thereby;  if,  however,  it  is 
a  construction  of  the  federal  Anti-trust  Acts,  it  is  binding  in  so 
far  as  foreign  and  interstate  commerce  are  concerned. 

§  571.  Labor  Unions. —  It  is  well  settled  in  our  state  that  the 
organization  or  co-operation  of  workingmen  is  not  of  itself  against 
any  rule  of  pttblic  policy,  and  must  be  regarded  as  having  the 
sanction  of  the  law,  where  it  is  for  such  a  legitimate  purpose  as 
that  of  obtaining  an  advance  in  the  rate  of  wages,  or  of  main- 
taining or  improving  working  conditions,  or  the  like."    And  the 


36.  Dr.  Miles  Medical  Co.  y.  John 
D.  Park,  etc.,  Co.,  (1910)  220  U.  8. 
373,  407,  31  S.  Ct.  376,  66  U.  S.  (L. 
E.)  502.  In  this  case  Holmes,  J., 
dissents,  and  in  the  course  of  his 
opinion  very  aptly  says:  "  The  sale 
to  the  retailers  is  made  by  the  plain- 
tiff, and  the  only  question  is  whether 
the  law  forbids  a  purchaser  to  con- 
tract with  his  vendor  that  he  will 
not  sell  below  a  certain  price.  This 
is  the  impor:tant  question  in  this  case. 
I  suppose  that  in  the  case  of  a  single 
object,  such  as  a  painting  or  a  statue, 
the  right  of  the  avtist  to  make  such 
a  stipulation  hardly  would  be  denied. 
In  other  words,  I  suppose  that  the 
reason  why  the  contract  is  held  bad 
is  that  it  is  part  of  a  scheme  em- 
bnacing  other  similar  contracts  each 
of  which  applies  to  a  number  of  simi- 
lar things,  with  the  object  of  fixing 
a  general  market'  price.  This  reason 
seems  to  me  inadequate  in  the  case 
before  the  court.  In  the  first  place, 
by  a  slight  change  in  the  form  of  the 
contract  the  plaintiff  can  accomplish 
the  result  in  a  way  that  would-  be 
beyond  successful  attack.  If  it  should 
make  the  retail  dealers  also  agents 
in  law  as  well  as  in  name  and  retain 
the   title  until   the  goods   left   their 


hands,  I  cannot  conceive  that  even 
the  present  enthusiasm  for  regulating 
the  prices  to  be  charged  by  other  peo- 
ple would  deny  that  the  owner  was 
acting  within  -his  rights.  It  seems  to 
me  Uiat  this  consideration  by  itself 
ought  to  give  us  pause.  But  I  go 
farther.  There  is  no  statute  cover- 
ing the  case;  there  iff  no  body  of 
precedent  that  fay  ineluctable  logic 
requires  the  conclusion  to  which  the 
court  has  come.  The  conclusion  is 
reached  by  extending  a  certain  con- 
ception of  public  policy  to  a  new 
sphere.  On  such  matters  we  are  in 
perilous  country.  I  think  that,  at 
least,  it  is  safe  to  say  that  the  most 
enlightened  judicial  policy  is  to  let 
people  manage  their  own  business  in 
their  own  way,  unless  the  ground  for 
interference  is  very  clear." 

87.  John  D.  Park,  etc,  Co.  v. 
National  Wholesale  Drtiggists'  Ass'n, 
(1903)  176  N.  Y.  I,  67  N.  E.  136. 
affirming  64  App.  Div.  223.  66  N.  Y.  S. 
616,  which  affirmed  30  Misc.  676,  64 
N.  Y.  S.  276.  See  supra,  section  549. 
as  to  whether  an  agrcMnent  between 
seller  and  buyer  fixing  the  resale 
price  is  in  general  restraint  of  trade 
and  illegal. 

38.  Curran   v.    Glalen,    (1897)    192 
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legality  of  such  unions  is  impliedly  recc^nized  in  the  Labor  Law, 
§  15  et  seq.  (30  McKinney's  Cons.  Law,  p.  47  et  seq.),  which 
authorizes  a  labor  onion  to  adopt  a  device  in  the  form  of  a  label 
for  the  purpose  of  designating  the  products  of  the  labor  of  its 
members  and  affords  protection  against  the  unauthorized  use  of 
such  label.  And  an  agreement  between  workmen  not  to  work 
for  less  than  a  fixed  wage,  and  on  failure  to  perform  their  agree- 
ment to  forfeit  a  certain  amount  as  liquidated  damages,  has  been 
held  valid  and  enforceable."  Also,  as  is  shown  in  the  following 
section,  an  agreement  between  employees  on  the  one  side  and  an 
employer  on  the  other,  whereby  the  latter  is  restricted  to  the 
employment  only  of  members  of  a  labor  union  to  which  such 
employees  belong  is  upheld.  If,  however,  the  purpose  of  an  organ- 
ization or  combination  of  workmen  is  to  hamper  or  restrict  the 
freedom  of  the  citizens  in  pursuing  their  lawful  trade  or  calling, 
and  through  contracts  and  arrangements  with  employers  to  coerce 
other  workmen,  under  the  penalty  of  the  loss  of  their  positions 
and  of  deprivation  of  employment,  such  purpose  is  against  public 
policy  and  illegal.*'  "  Public  policy,"  says  our  Court  of  Appeals 
in  a  per  curiam  opinion,  "  and  the  interests  of  society  favor  the 
utmost  freedom  in  the  citizen  to  pursue  his  lawful  trade  or  calling, 
and  if  the  purpose  of  an  organization  or  combination  of  working- 
men  be  to  hamper  or  to  restrict  that  freedom,  and  through  con- 
tracts or  arrangements  with  employers  to  coerce  other  working- 
men  to  become  members  of  the  organization  and  to  come  under 
its  rules  and  conditions,  under  the  penalty  of 'the  loss  of  their 
position  and  of  deprivation  of  employment,  then  that  purpose 
seems  clearly  unlawful  and  militates  against  the  spirit  of  our 
government  and  the  nature  of  our  institutions.  The  effectuation 
of  such  a  purpose  would  conflict  with  that  principle  of  public 
policy  which  prohibits  monopolies  and  exclusive  privileges.  It 
would  tend  to  deprive  the  public  of  the  services  of  men  in  useful 
employments  and  capacities."" 

§  572.  Labor  Union  and  Ihnployers'  Association  Agreements. — 
The  organization  of  labor  unions  and  their  activities  have  resulted 

N.   Y.  33,  46  N.  E.  297;   Jacobs  v.  40.  Curran   v.   Galen,    (1897)    152 

Cohen,    (1905)     183    N.    Y.   207,   76  N.  Y.  33,  46  N.  E.  297. 

N.  E.  5.  41.  Curran   v.   Galen,    (1897)    162 

89.  Master     Stevedores'    Ass'n    V.  N.  Y.  33,  37,  46  N.  E.  297. 
Walsh,    (Com.   PI.   Sp.    T.    1867)    2 
Daly  1. 
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in  the  ezecation  of  an  agreement  between  such  unions  on  the  one 
side,  and  manufacturers  on  the  other  side,  commonly  known  as 
the  closed-shop  agreement.  Under  this  agreement,  in  addition  to 
fixing  the  hours  of  labor,  wages,  etc.,  the  manufacturer  agrees  for 
a  certain  period  not  to  employ  any  help  whatsoever  other  than 
those  belonging  to  and  who  are  members  of  the  union,  and  in  good 
standing,  and  who  conform  to  the  rules  and  regulations  of  the 
union,  and  to  cease  to  employ,  after  notice  from  the  proper 
representatives  of  the  union,  any  persons  who  are  not  members 
of  the  union  or  who  are  not  in  good  standing.  The  union  and 
the  employees  on  their  part  agree  to  render  their  services  and  to 
furnish  the  services  of  the  members  of  the  union  as  required  by 
the  manufacturer.  Objection  has  been  made  to  the  validity  of 
such  a  contract  that  it  is  an  unreasonable  restraint  of  trade  and 
has  for  its  purpose  the  combination  of  employers  and  employees, 
whereby  the  freedom  of  the  citizen  in  pursuing  his  lawful  trade 
and  calling  is,  because  of  such  contract,  combination,  and  arrange- 
ment, hampered  and  restricted,  and  an  unlawful  coercicm  is 
brought  to  bear  to  force  them  to  join  the  union  under  the  penalty 
of  the  loss  and  deprivation  of  employment.  Our  Court  of  Appeals 
has  denied  the  full  force  of  such  an  objection  and  has  held  that 
such  a  contract  is  not  necessarily  illegal.**  It  has  also  been  held 
that  a  contract  of  this  character  with  an  incorporated  labor  union 
is  for  the  benefit  of  its  members,  and  where  a  member,  without 
knowledge  of  the  agreement  with  the  union,  consents  to  work  for 
the  manufacturer  for  a  less  compensation  than  that  agreed  on 
in  the  contract  with  the  union  he  is  entitled  to  recover  the  excess 
compensation  for  the  time  he  worked  in  ignorance  of  the  agree- 
ment.*' This  principle,  however,  it  is  pointed  out,  does  not  sanc- 
tion oppressive  conduct  on  the  part  of  unions  to  compel  persons 
to  become  members  or  does  not  relieve  the  unions  from  liability 
in  accordance  with  the  prior  decision  of  our  courts  for  their  unrea- 
sonable and  unlawful  conduct  in  preventing  nonunion  persons 
from  following  their  respective  trade  and  calling."     And  it  has 

4a.  Jacobs   V.    Cohen,    (1005)    183  43.  Oulla  v.  Barton,    (Sup.   1914) 

N.  Y.  207,  76  N.  E.  5.  reversing  99  164  App.  Div.  293,  149  N.  Y.  S.  952. 

App.  Div.  481,  90  N.  Y.  S.  854.    See  44.  Jacobs    v.    Cohen.    (1906)     183 

also  Mills  V.  United  States  Printing  N.  Y.  207,  212,  76  N.   E.  6,  di«On- 

Co.,    (Sup.   1904)    99  App.  Div.  605,  guishing    Curran    v.    Galen,     (1897) 

91    N.   y.   S.    185;    Gulla  v.   Barton,  162  N.  Y.  33,  46  N.  E.  297. 
(Sup.  1914)    164  App.  Div.  293,  149 
N.  Y.  S.  962. 
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been  held  that  while  an  individual  employer  may  agree  with  a 
labor  union  to  employ  its  members  only,  an  agreement  entered  into 
between  all  or  a  large  part  of  the  employers  in  a  community  to 
employ  only  such  laborers  as  join  a  union  approved  by  them,  being 
oppressive  by  operating  generally  on  the  craftsmen  in  the  trade 
and  imposing  on  them  the  penalty  of  inability  to  secure  employ- 
ment unless  they  join  the  favored  union,  is  against  public  policy, 
and  a  penal  bond  given  by  a  party  as  security  for  his  performance 
of  the  agreement  cannot  be  enforced/'  An  agreement  between 
employers  not  to  employ  laborers  unless  the  latter  sign  an  agree- 
ment not  to  strike  before  submitting  their  grievances  to  arbitration 
has  been  upheld/*  There  would  also  seem  to  be  no  objection  to 
a  provision  in  a  contract  between  individuals  or  private  corpora- 
tions engaged  in  construction  work  or  the  like  that  only  members 
of  a  labor  union  should  be  employed  on  the  work ;  but  it  may  be 
noted  in  this  connection  that  where  a  contract  on  the  part  of  a 
municipal  or  quasi-municipal  corporation  is  required  to  be  let 
to  the  lowest  bidder,  the  corporation  has  no  right  to  insert  such  a 
provision  in  the  contract  or  as  a  part  of  the  specifications  for 
the  work  to  be  done,  as  this  would  not  be  a  compliance  with  the 
requirement  as  to  letting  the  contract  on  competitive  bidding  and 
would  be  an  unlawful  preference  in  favor  of  union  labor.*'  An 
agreement  between  the  members  of  an  association  of  master  steve- 
dores that  they  will  charge  a  minimum  price  for  services  has  been 
held  to  be  opposed  to  public  policy,  and  an  action  has  been 
sustained  to  recover  the  stipulated  damages  for  its  breach.** 

§  573.  Copyrighted  Books  and  Patented  Articles;  Mannfao- 
tures  under  Secret  Process. —  Our  Court  of  Appeals  has  taken 
the  view  that  as  the  object  of  copjrright  and  patent  statutes  is  to 
give  monopolies,  contracts  made  to  secure  the  protection  and  enjoy- 
ment of  such  a  monopoly  are  not  condemned,**  and  that  therefore 
the  publishers  of  copyrighted  books  may  enter  into  a  valid  agree- 

4S.  McCord    v.    Thompson-Starrett  48.  Master     Stevedores'    Ase'n    v. 

Co.,   (Sup.  1908)    129  App.  Div.  130,  Walah,  (Com.  PI.  1867)  2  Daly  1. 

113    N.    Y.    8.    385,    reversing    112  49.  Straus  v.  American  Pablishere' 

N.  Y.  S.  902,  and  affirmed  198  N.  Y.  Ase'n,  (1908)  193  N.  Y.  496.  8«  N.  E. 

687  mem.,  92  N.  E.  1090.  626,  affirming  127  App.  Div.  936,  111 

haf  '(I  ^T-  ;^<,05;  ^7  m"-  ^;  ?•  «3.'S' r i?.'im,Tfflin!:g 

I,  wo  IN.  X.  a.  £££.  Murphv    v.    Christian    Press    Ass'n 

47.  People  V.  Edgcomb,  (Sup.  1906)  Pub.  Co.,  (Sup.  1899)  38  App.  Div. 
112  App.  Div.  604,  98  N.  Y.  S.  965.      426,  430,  56  N.  Y.  8.  597. 
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ment  among  themselves  that  they  will  sell  such  books  only  to 
dealers  who  agree  to  resell  the  books  at  a  fixed  price.'*  And  in  an 
earlier  case  the  same  view  was  taken  as  regards  a  combination 
between  the  manufacturers  of  proprietary  medicines,  the  object  of 
which  was  to  compel  wholesale  and  retail  dealers  to  conform  to 
the  selling  price  fixed  by  each  member  of  the  association  on  his 
own  proprietary  medicines."  On  the  other  hand,  the  view  has 
been  taken  by  the  Supreme  Court  that  a  combination  of  the  manu- 
facturers of  a  commodity  or  article  of  a  particular  class,  such  as 
harrows,  though  the  articles  of  the  several  parties  are  manu- 
factured under  separate  patents,  whereby  they  attempt  to  fix  the 
price  at  which  their  product  is  to  be  sold  by  them,  would  be 
illegal." 

The  question  as  to  the  operation  and  effect  of  the  copyright  and 
patent  statutes  is  a  federal  question,  and  as  a  general  rule  the 
decision  of  the  federal  Supreme  Court  thereon  is  controlling.    It 


50.  Straus  v.  American  Publishers' 
Ass'n,  (1904)  177  N.  Y.  473,  60  N.  E. 
1107,  affirming  85  App.  Div.  446,  83 
N.  Y.  S.  271,  on  eubsequent  appeals 
193  N.  Y.  496,  86  N.  E.  526,  199  N.  Y. 
648  mem.,  93  N.  E.  1133,  affirming 
127  App.  Div.  935  mem..  Ill  N.  Y.  S. 
830,  with  dissenting  opinions  by 
Ingraham  and  McLaughlin,  J  J.  On 
the  first  appeal  in  this  caee  the 
Court  of  Appeals  was  unanimous  as 
regards  the  right  of  the  owners  of 
copyright  books  to  enter  into  agree- 
ments or  comhinatione  to  fix  tbe  re- 
tail price.  Between  the  time  of  the 
first  appeal  and  the  second  appeal 
the  case  of  Bobbe-Merrill  Co.  v. 
Straus,  (1908)  210  U.  S.  339,  28 
S.  Ct.  722,  62  U.  S.  (L.  ed.)  1086, 
was  decided.  This  decision  merely 
decided  that  the  owner  of  a  copy- 
right could  not  on  a  sale  of  the  book 
impose  any  restrictions  on  its  resale 
whicb  would  bind  subsequent  pur- 
chasers of  the  book;  that  is,  that  the 
restriction  cannot  be  made  to  run 
with  the  book.  But  there  are  state- 
ments in  the  opinion  of  the  court 
which  tend  somewhat  to  the  view 
that  the  copyright  and  patent  stat- 
utes in  no  way  extend  the  right  of 
owners    of     separate    copyrights    or 


patents  to  enter  into  combinations 
to  fix  the  price  at  which  the  books 
or  patented  articles  may  be  resold  by 
persons  to  whom  they  are  sold  in  the 
first  instance;  and  on  the  ground 
that  under  this  decision  no  special 
right  is  conferred  to  enter  into 
monopolistic  agreements,  Ingraham 
and  McLaughlin,  JJ.,  dissented,  and 
took  the  position  that  the  patent  and 
copyright  statutes  confer  no  addi- 
tional power  on  the  owners  of  patents 
and  copyrights  to  combine  and  con- 
trol the  price  of  their  products.  This 
is  also  the  view  taken  by  Willard 
Bartlett,  J.,  in  the  Court  of  Appeals 
on  the  second  appeal,  and  Cullen, 
Oh.  J.,  and  Chase,  J.,  concur  with 
him. 

61.  John  D.  Park,  etc.,  Co.  v. 
Kational  Wholesale  Druggists'  Ass'n 
(1903)  176  N.  Y.  1,  67  N.  E.  136, 
affirming  54  App.  Div.  223,  66 
N.  Y.  S.  616,  which  affirmed  30  Mkc. 
676,  64  N.  Y.  S.  276. 

68.  National  Harrow  Co.  v.  Bement, 
(Sup.  1897)  21  App.  Div.  200,  47 
N.  Y.  S.  462,  reversed  on  other 
grounds  163  N.  Y.  606,  67  N.  E.  764, 
which  is  affirmed  186  U.  S.  70,  22 
8.  a.  747,  46  U.  S.    (L.  ed.)    1068. 
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has  been  decided  by  this  court  that  the  owner  of  a  patent  and,  it 
would  seem,  a  copyright,  may  contract  with  buyers  as  to  the  price 
at  which  the  articles  or  books  may  be  resold,  and  that  such  a 
contract  is  binding  as  between  the  parties.'*  As  said  by  Mr.  Justice 
Peckham:  "  The  very  object  of  these  laws  is  monopoly,  and  the 
rule  is,  with  few  exceptions,  that  any  conditions  which  are  not 
in  their  very  nature  illegal  with  regard  to  this  kind  of  property, 
imi>08ed  by  the  patentee  and  agreed  to  by  the  licensee  for  the 
right  to  manufacture  or  use  or  sell  the  article,  will  be  upheld  by 
the  courts.  The  fact  that  the  conditions  in  the  contracts  keep  up 
the  monopoly  or  fix  prices  does  not  render  them  illegal.'"*  But 
it  is  the  established  doctrine  of  the  court  that  the  statutes  do  not 
confer  any  power  or  right  on  the  owner  of  the  patent  or  copy- 
right, by  which  he  can,  after  a  sale  of  a  patented  article  or  a 
copyrighted  book,  impose  any  restriction  on  its  use  or  resale  which 
will  be  binding  on  third  persons  who  may  thereafter  acquire  title 
to  the  article  or  book  sold." 

Until  fairly  recently  it  was  considered  a  debatable  question  in 
the  federal  court  whether  the  monopolistic  character  of  the  copy- 
right and  patent  statutes  imposed  such  a  special  character  on 
copyrighted  books  and  patented  articles  as  to  take  them  out  of 
the  category  of  commodities  within  the  general  prohibition  of 
agreements  or  combinations  to  create  monopolies  in  their  sale;" 


SS.  Virtue  ▼.  Creamery  Package 
Mfg.  Co.,  (1913)  227  U  S.  8,  33  S. 
Ct  202,  57  U.  S.  (L.  ed.)  393; 
Fowle  T.  Park,  (1888)  131  U.  6.  88, 
9  8.  CJt.  668,  3  U.  8.  (L.  ed.)  67; 
Bonent  v.  National  Harrow  Co., 
(1901)  186  U.  8.  70,  22  8.  a.  747, 
46  U.  8.  (L.  ed.)  1058,  affirming  163 
N.  y.  606,  67  N.  E.  764,  which  re- 
veraed  21  App.  Div.  290,  47  N.  Y.  8. 
462;  Motion  Picture  Patents  Co.  ▼. 
Universal  Film  Mfg.  Co.,  (1917)  243 
U.  S.  602,  37  8.  Ct.  416,  61  U.  8. 
(L.  ed.  871.  See  also  Bobbs-Merrill 
Co.  T.  Straus,  (1908)  210  U.  8.  339, 
28  8.  Ct.  722,  52  U.  S.  (L.  ed.)   1086. 

54.  Bement  v.  National  Harrow  Co.. 
(1901)  186  U.  8.  70,  91,  93,  22  8.  Ct. 
747.  46  U.  S.'  (L.  ed.)    1058. 

66.  Bobbs-Merrill  Co.  v.  Straus, 
(1908)  210  U.  8.  339,  28  8.  a.  722, 
.52  U.  8.  (L.  ed.)  1086;  Bauer  v. 
O'Donnell,    (1912)    229   U.   8.    1,   33 


S.  a.  616,  67  U.  S.  (L.  ed:)  1041; 
Straus  y.  Victor  Talking  Ma«h.  Co., 
(1917)  243  U.  8.  490,  37  8.  Ct.  412, 
61  U.  8.  (L.  ed.)  866;  Motion  Pic- 
ture Patents  Co.  v.  Universal  Film 
Mfg.  Co.,  (1917)  243  U.  8.  502,  37 
8.  a.  416,  61  U.  S.  (L.  ed.)  871, 
overruling  Henry  v.  A.  B.  Dick  Co., 
224  U.  8.  1,  32  8.  Ct.  364,  66  U.  8. 
(L.  ed.)    645. 

66.  See  in  this  connection  Bement 
V.  National  Harrow  Co.,  (1902)  186 
U.  8.  70,  22  8.  a.  747,  46  U.  8.  (L. 
ed.)  1058,  affirming  163  N.  Y.  505, 
57  N.  E.  764,  which  reversed  21  App. 
Div.  290,  47  N.  Y.  8.  462;  Bobbe- 
Merrill  Co.  v.  Straus,  (1907)  210 
U.  S.  339,  28  S.  Ct.  722,  52  U.  S. 
(L.  ed.)  1086;  Dr.  Miles  Medical  Co. 
V.  John  D.  Park,  etc.,  Co.,  (1910) 
220  U.  8.  373,  31  8.  Ct.  376,  56  U.  a 
(L.  ed.)  502. 
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but  even  if  this  right  exists  it  was  held  that  it  could  not  be 
extended  to  the  manufacturers  of  patent  medicines  under  a  secret 
process,  as  commodities  so  manufactured  are  on  the  same  footing, 
in  so  far  as  combinations  to  maintain  prices  are  concerned,  as  other 
commodities."  As  said  by  Mr.  Justice  Hughes:  "  Because  there 
is  monopoly  of  production,  it  certainly  cannot  be  said  that  there 
is  no  public  interest  in  maintaining  freedom  of  trade  with  respect 
to  future  sales  after  the  article  has  been  placed  on  the  market 
and  the  producer  has  parted  with  his  title.""  And  it  is  now 
established  in  accordance  with  the  view  taken  by  our  Supreme 
Court  and  contrary  to  that  of  our  Court  of  Appeals,  that  neither 
the  patent  nor  the  copyright  statutes  authorize  the  separate  owners 
of  several  patents  covering  a  particular  class  of  articles,  or  the 
separate  owners  of  copyrights,  to  enter  into  combination  or  agree- 
ment to  create  a  monopoly  in  their  sale  and  distribution ;  that  is, 
so  far  as  such  combinations  are  concerned,  copyrighted  books  and 
patented  articles  are  on  the  same  footing  as  other  commodities ; " 
and  that  therefore  an  agreement  between  the  several  owners  of 
separate  copyrights  under  which  they  agree  to  sell  only  to  such 
retail  dealers  as  will  not  resell  the  book  below  a  price  fixed  by 
the  publisher  is  not  authorized  by  the  copyright  statutes  and,  in 
so  far  as  it  relates  to  interstate  commerce,  is  within  the  prohibi- 
tion of  the  Sherman  Anti-trust  Law.** 

§  574.  Belief  from  and  Enforcement  of  Agreement. — ^As  an 
agreement  having  for  its  object  the  creation  of  a  monopoly  is 
illegal,  an  action  cannot  be  maintained  thereon  by  either  party, 
especially  where  the  relief  sought  is  in  effect  an  affirmance  of  and 

67.  Dr.  Miles  Medical  Co.  v.  John  (1920)    252  U.  S.  86,  40  S.  Ct  261, 

D.  Park,  etc.,  Co.,   (1910)   220  U.  8.  64  U.  8.  (L.  ed.)  471;  United  States 

373,  31  S.  Ct.  376,  66  U.  8.  (L.  ed.)  v.  Colgate,  (1918)  260  U.  S.  300,  39 

602.  S.  Ct.  465,  63  U.  8.   (L.  ed.)   902. 

As  regards  the  validity  of  schemes         68.  Dr.  Miles  Medical  Co.  v.  John 

by  manufacturers  or  the  like  to  con-  D.  Park,  etc.,  (3o.,  (1910)  220  U.  8. 

trol  the  resale  price  of  their  commodi-  373,   403,   31    S.   Ct.   376,   66  U.   8. 

ties  as  affected  by  the  Sherman  Anti-  (L.  ed.)  602. 

trust    Act    and    the    recent    federal  69.  Standard  Sanitary  Mfg.  Co.  v. 

Trade  C!ommieeion  Act,  see  the  follow-  United  States,   (1912)   226  U.  8.  20, 

ing   recent   decisions   of   the  federal  33  S.  Ct.  9,  67  U.  S.   (L.  ed.)    107; 

Supreme  Court.    Federal  Trade  Com-  Straus  v.  American  Pn\)li8hers'  Aae'n, 

mission    v.    Beech-Nut    Packing    Co.,  (1913)    231  U.  S.  222,  34  S.  a.  84, 

(1922)    267   U.   S.  — ,  reversing  264  68  U.  S.   (L.  ed.)   192. 
Fed.   885;    Frey   v.   Cudahy   Packing  60.  Straus  v.  American  Publirfiers' 

Co.,   (1921)   256  U.  S.  208,  41  S.  Ct.  Ass'n,  (1913)  231  U.  S.  222,  34  S.  Ct. 

451 J     United     States     v.     Schrader,  84,  68  U.  8.  (L.  ed.)  192. 
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not  in  repudiation  of  the  agreement.*^  Thus  where  the  manu- 
facturers of  structural  iron  entered  into  an  association  agreement 
for  the  purpose  of  controllii^  prices  under  which  each  of  the 
parties  was  to  pay  into  a  common  fund  a  certain  amount  of  money 
and  a  certain  percentage  of  the  price  it  should  receive  for  sales 
and  erection  of  iron  structures,  to  be  forfeited  in  case  the  party 
failed  to  perform  the  stipulations  of  the  agreement,  it  was  held 
that  a  party  to  the  agreement  after  having  acted  thereunder  for 
a  considerable  time  could  not  maintain  an  action  to  enjoin  the 
other  members  from  expelling  him  from  the  association  and  declar- 
ing the  amount  paid  by  him  into  the  common  fund  forfeited,  as 
the  action  was  in  affirmance  of  the  agreement.*^  And  where  a 
contract  for  the  sale  of  cool  was  illegal  as  having  for  its  object  the 
securing  to  the  buyer  with  the  aid  of  the  seller  a  monopoly  in 
the  coal  business  within  a  certain  district,  the  seller  was  denied 
a  recovery  for  coal  delivered  in  pursuance  of  the  contract."  Where 
each  of  the  parties  to  the  illegal  agreement  makes  a  deposit  as 
security  for  the  performance  of  the  agreement  on  his  part,  to  be 
forfeited  to  the  other  parties  for  a  failure  of  the  depositor  to 
comply  with  the  terms  of  the  agreement,  and  the  deposit  is  declared 
forfeited  for  such  failure,  a  court  will  not  aid  the  party  to  recover 
it  back.**  Where  a  large  number  of  manufacturers  adopt  a  scheme 
to  stifle  competition  in  the  sale  of  the  commodity  produced  by 
them,  under  which  a  trust  combination  or  quasi  partnership  is 
formed,  and  the  management  of  their  several  factories  is  vested  in 
a  common  trustee,  in  whose  name  the  business  is  carried  on  for  the 
pro  rata  benefit  of  the  several  members,  a  receiver  appointed  for 
the  truBt  or  combination,  on  its  insolvency,  is  entitled  to  receive 
moneys  for  goods  sold  in  the  name  of  the  trust,  and  paid  into 
cottrt  by  the  buyer,  for  distribution  among  its  creditors,  rather 

61.  Jndd  V.  Harrington,  (1803)  139  68.  Arnot   v.    Pitterton,   etc.,    Coal 

N.  Y.  105,  54  State  Rep.  471,  34  N.  E.  Co.,   (1877)   68  N.  Y.  558,  reversing 

790,  affirming  46  9Ute  Itep.  925,  19  5  Thomp.  &  Co.  143,  2  Hun  501.    See 

N.   Y.  S.  406;  Phoenix  Bridge  Co.  V.  also  Clancey  v.  Onondaga  Fine  Salt 

Keystone    Bridge    Co.,     (1804)     142  l^Ifg.  Co.,  (Sup.  G.  T.  1862)  62  Barb. 

N.  Y.  425,  50  State  Rep.  807,  37  N.  E.  305. 

6«2;  Unckles  v.  Colgate,  (1806)   148  64.  DeWitt  Wire  Cloth  Co.  v.  Jiiew 

N.  Y.  620,  43  N.  E.  50,  affirming  72  Jersey    Wire    Cloth    (3o.,    (Com.    PI. 

Hun    110,    65    Stete    Rep.    622,    26  Sp.  T.  1801)  16  Daly  520,  14  N.  Y.  S. 

N.  Y.  S.  672.  277,  affirmed  38  State  Rep.  1023,  16 

SS.  Phoenix  Bridge  Co.  v.  Kev«tone  K.  Y.  S.  384  mem. 
Brki^  Co.,    (1804)    142  N.   Y.  426, 
69  State  Rep.  807,  37  N.  E.  662. 

66 
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than  a  member  of  the  trust  by  whom  the  goods  were  manufactured 
and  delivered  in  fulfilment  of  a  contract  of  sale  between  such 
member  and  the  buyer  but  which  had  been  aligned  to  the  trost.*^ 

Restrictions  on  Alienation  of  Property 

§  575.  In  Oeneral. —  The  Revised  Statutes  contained  a  pro- 
vision prohibiting  the  absolute  ownership  and  consequent  power 
of  alienation  of  land  from  being  suspended  for  more  than  two 
lives  in  being  (Rev.  Stat.  p.  723,  §  15),  and  a  similar  provision  as 
to  the  suspension  of  the  absolute  ownership  of  personal  property 
(Rev.  Stat.  p.  773,  §  1).  These  provisions  are  in  substance  brought 
into  the  present  Real  Property  Law  and  the  Personal  Property 
Law.**  These  statutes  evidence  the  public  pdicy  of  the  state  as 
respects  the  validity  of  a  contract  whereby  it  is  sought  to  restrict 
absolutely  the  power  to  alienate  either  real  or  personal  property, 
and  parties  cannot  by  contract  so  restrict  for  a  longer  period  of 
time  than  thus  specified  the  right  of  the  owner  of  either  real  or 
personal  property  to  alienate  the  same.*'  And  any  restriction  for 
a  definite  period  is  regarded  as  a  greater  period  than  two  lives  in 
being,  as  it  is  possible  that  any  definite  period  may  extend  beyond 
two  lives  in  being.**  The  test  as  to  the  suspension  of  the  power  of 
alienation  is  whether  there  are  parties  in  being  who  can  give  a 
perfect  title;  if  there  are  living  parties  who  have  unitedly  the 
entire  right  of  ownership,  and  there  is  vested  in  them  collectively 
a  present  power  or  right  to  dispose  of  the  whole  interest,  even  if 
its  exercise  depends  on  the  consent  of  many  persons,  there  is  no 
unlawful  suspension  of  the  power  of  aUenation.**^    Thus  an  agree- 

66.  Pittsburg  Carbon  Co.  v.  McMil-  v.  Britton,  (Sup,  1899)  41  App.  Div. 

lin,    (1890)    119  N.  Y.  46,  28  State  57,  64,  58  N.  Y.  S.  363. 

Rep.  807,  23  N.  E.  530,  afSmiing  53  68.  Williams  v.  Lande,  (Sup.  G.  T. 

Hun  67,  24  State  Rep.  848,  6  N.  Y.  S.  1893)  74  Hun  426,  67  State  Rep.  180, 

463,  23  Abb.  N.  Cas.  298.  26  N.  Y.  S.  703,   reversed  on  other 

66.  Personal   Property  Law,   §    11,  f"""**  I**  »•  Y-  619    43  N.  E.  67 

40    MoKinney'e    Cons.    Laws,    p.    9;       '"^  """T  Ji.-^*^^M«ZV 

T>    1    T»_       It  .An     An   «  **•  Murphv    V.    Whitney,     (1894) 

Real    Property   Law.    §    42,    49   Mc-      ^^  ^_  y  ^j    g,  ^^^  ^     gj^,   35 

Kinney's  Cons.  Laws,  p.  62  jj  j,  gg^  3^  ^^  ^_  ^  gg   ^^. 

67.  Sullivan  v.  Parkes,  (Sup.  1902)  j^g  gg  g^„  573  53  gt^^^  j^gp  334^ 
60  App.  Div.  221,  229,  74  N.  Y.  S.  23  N.  Y.  S.  1134;  Williams  v.  Mont- 
787;  Church  v.  Wilson,  (Sup.  1912)  gtanery,  (1896)  148  N.  Y.  619,  43 
152  App.  Div.  844,  852,  137  N.  Y.  S.  N.  E.  67.  See  also  Hey  v.  Dolf^in, 
1002;  Fisher  v.  Bush,  (Sup.  G.  T.  (Sup.  G.  T.  1895)  92  Hun  230,  71 
1885)   35  Hun  641.     See  also  Brown  Stote  Rep.  704,  36  N.  Y.  S.  627. 
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mcnt  between  cotenants  that  thcj-  will  hold  the  land  as  joint 
tenants  with  right  of  survivorship  is  not  an  unlawful  suspension 
of  the  right  of  alienation,  as  it  does  not  prevent  the  alienation 
of  the  land  if  all  are  willing  to  convey.'*  Nor  does  public  policy 
preclude  an  owner  of  property  from  giving  to  his  agent  the  exclu- 
sive power  to  sell  the  property,  as  this  does  not  preclude  its  sale." 
Likewise  an  option  to  purchase  is  not  unlawful  restraint  on  the 
power  of  the  owner  to  alienate  during  the  life  of  the  option,  as 
he  may  do  so  at  any  time  subject  to  the  right  of  the  party  to  whom 
the  option  is  given  to  enforce  the  option  contract."  Public  policy 
does  not  preclude  the  imposition  by  contract  of  reasonable  regula- 
tions as  to  the  mode  of  selling  property  so  as  to  prevent  its  sacrifice. 
Thus  it  has  been  held  that  an  agreement  in  writing  between  the 
promoters  of  a  corporate  enterprise,  owning  ninety-nine  one-hun- 
dredths  of  its  capital  stock  as  tenants  in  common,  to  partition  their 
holdings,  after  first  placing  in  the  treasury  one-fifth  of  all  the 
stock,  to  be  sold  to  provide  working  capital,  and,  in  order  to  pre- 
vent a  sacrifice  thereof,  providing  for  the  deposit  of  their  individ- 
ual stock  certificates  with  a  trust  company,  each  agreeing  that  he 
will  not  withdraw  the  same  for  six  months  except  by  mutual 
consent,  unless  enough  treasury  stock  shall  be  sooner  sold  to  realize 
a  sum  named,  in  which  event  any  one  may  withdraw  his  certificate 
on  five  days'  notice  to  the  others, —  does  not  constitute  an  unlaw- 
ful suspension  of  the  power  of  alienation,  and  is  not  against  public 
policy  as  -being  in  restraint  of  trade." 

§  576.  Theatre  Tickets. —  A  theatre  ticket,  or  rather  the  con- 
tract implied  therefrom,  is  property  in  a  qualified  sense  only.  It 
is  a  license  issued  by  the  proprietor  pursuant  to  the  contract  as 
convenient  evidence  of  the  right  of  the  holder  to  admission  to  the 
theatre  at  the  date  named  with  the  privilege  specified,  subject,  how- 
ever, to  his  observance  of  any  reasonable  condition  appearing  on 
the  face  thereof.  Although  granted  for  a  consideration,  the  license 
is  revocable  for  a  violation  of  such  condition  by  the  holder  of  the 

70.  Murphy  V.  Whitney,  (1894)  140  1902)  67  App.  IMv.  583,  688,  73 
K.  T.  641,  66  Bute  Rep.'eiO,  35  N.  E.      N.  Y.  S.  882. 

930,  31  AH).  N.  Cm.  86.  affirming  69  78.  Williams       v.        Montgomery, 

Htm    573,    53    State    Rep.    334,    23  (1898)    148  K  Y.  519.  43  N.  E.  57. 

„„_,,,.  reversing  74  Hun  425,  57  State  Rep. 

.N.  Y.  K.   IIM.  IgO   26  N.  Y.  S.  703   (stib  nom.  Wil- 

71.  Lyon  v.  Mitdiell,  (1867)  36  ^^^  ^.  Lande),  on  prior  appeal 
K.  Y.  235,  243a,  2  Trans.  App.  47.  68  Hun  416,  52  SUte  Bep.  470,  22 

n.  Scruggs     v.     Cotterill,     (Sup.     N.  Y.  S.  1033. 
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ticket  in  the  manner  specified."  The  license  may  be  granted  or 
the  ticket  issued  to  a  particular  person  and  made  nontransferable.™ 
And  though  issued  in  form  giving  the  bearer  the  right  to  admis- 
sion, public  policy  does  not  preclude  a  restriction  as  to  its  transfer 
which  will  be  binding  on  all  purchasers  with  notice."  It  is  there- 
fore held  that  a  provision  that  if  the  ticket  is  sold  on  the  side- 
walk admission  will  be  refused  the  purchaser,  the  purpose  being 
to  prevent  the  purchase  of  tickets  by  speculators  and  their  resale 
at  an  advanced  price,  is  reasonable  and  valid." 


Bestrictions  on  Use  of  Property 

§  577.  Seal  Property.— No  rule  of  public  policy  prohibits  a 
lessor  from  restricting  the  uses  to  which  the  premises  let  may  be 
put."  And  at  common  law  an  owner  of  real  property  has  the 
right  so  to  deal  with  it  as  to  restrict  its  use  by  his  grantees  within 
such  limits  as  to  prevent  its  appropriation  to  purposes  which  will 
impair  or  diminish  the  pleasure  or  enjoyment  of  the  land  he 
retains;  the  only  limitation  on  this  right  is  that  it  shall  be  exer- 
cised reasonably  with  due  regard  to  public  policy  and  without 
creating  any  unlawful  restraint  of  trade."    As  said  by  Allen,  J. : 


74.  CoUister  v.  Hayman,  (1905) 
183  N.  Y.  260,  76  N.  E.  20;  Purcell 
V.  Daly,  (Com.  PI.  G.  T.  1886)  19 
Abb.  N.  Cas.   301. 

75.  Purcell  v.  Daly,  (Com.  PI.  O.  T. 
1886)   19  Abb.  N.  Ca8.  301. 

78.  Collister  v.  Hayman,  (1905) 
183  N.  Y.  260,  76  N.  E.  20.- 

77.  Colllgter  v.  Hayman,  (1906) 
183  N.  Y.  250,  76  N.  E.  20,  affirming 
91  App.  Div.  617  mem.,  86  N.  Y.  S. 
1132.  In  this  case  Vann,  J.,  said: 
"  The  main  question  presented  for 
decision  is  whether  the  defendants 
had  the  right  to  make  a  contract 
with  purchasers  upon  the  condition 
printed  in  the  ticket.  There  is  no 
restraint  by  statute  against  such  a 
condition  and  it  is  not  opposed  to 
public  policy.  There  is  no  tendency 
toward  monopoly,  for  any  one  can 
buy  and  sell  theatre  tickets,  provided 
the  sales  are  not  made  on  the  side- 
walk where  the  tickets  themselves 
provide  they  cannot  be  sold.  The 
law  does  not  prevent  the  proprietor 


of  a  theatre  from  making  reasonahle 
regulations  for  the  conduct  of  his 
business  and  imposing  such  reason- 
able conditions  upon  the  purdasers 
of  tickets  as  in  his  judgment  will  best 
serve  the  interests  of  that  business. 
A  ticket  speculator  is  one  who  sells 
at  an  advance  over  the  price  charged 
by  the  management.  Speculation  of 
this  kind  frequently  leads  to  abuse, 
especially  when  the  theatre  is  full 
and  but  few  tickets  are  left,  so  that 
extortionate  prices  may  be  exacted. 
A  regulation  of  the  proprietor  whidi 
tends  to  protect  his  patrons  from  ex- 
tortionate prices  is  reasonable,  and 
he  has  the  right  to  make  it  a  part 
of  the  contract  and  a  condition  of  the 
sale." 

78.  P.  F.  Proctor  Troy  Properties 
Co.  V.  Dugan  Store,  (Sup.  1920)  191 
App.  Div.  685,  181  N.  Y.  S.  786. 

79.  Columbia  College  v.  Liynch, 
(1877)  70  N.  Y.  440,  reversing  on 
other  grounds  39  Super.  Ot.  372, 
wbich    affirmed    47    How.    Pr.    273; 
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"  Covenants,  conditions  and  reservations,  imposing  .  .  .  restric- 
tions upon  urban  property,  for  the  benefit  of  adjacent  lands,  hav- 
ing respect  to  light,  air,  ornamentation,  or  the  exclusion  of  occu- 
pations which  would  render  the  entire  property  unsuitable  for  the 
purposes  to  which  it  could  be  most  advantageously  devoted,  have 
been  sustained,  and  have  never  been  regarded  as  impolitic. 
They  have  been  enforced  at  law  and  in  equity  without  question. 
The  restrictions  are  deemed  wise  by  the  owners,  who  alone  are 
interested,  and  they  rest  upon  and  withdraw  from  general  and 
unrestricted  use  but  a  small  portion  of  territory  within  the 'cor- 
porate limits  of  any  city  or  municipality,  and  neither  public  nor 
private  interest  can  suffer.""  Restrictions  against  particular 
trades  or  businesses,  or  against  trade  or  business  generally,  are  not 
against  public  policy  as  an  unreasonable  restraint  on  trade.  If 
they  are  confined  to  separate  parcels  of  land  of  limited  extent, 
they  are  at  most  in  partial  restraint  of  trade  and  do  not  transcend 
the  legitimate  exercise  of  the  right  which  every  owner  of  land 
has  to  control  and  dispose  of  his  own  estate.'^  Restrictions  limit- 
ing the  use  of  urban  property  to  dwelling  purposes  are  valid,'* 
and  there  is  no  doubt  as  to  the  validity  of  restrictions  as  to  the 
character  or  location  of  buildings  or  other  structures  to  be  erected 
on  the  land.**  So  covenants  are  upheld  which  restrict  the  build- 
ings on  city  lots  to  dwellings  of  a  certain  value  and  style,  stand- 
ing a  certain  distance  from  the  street,**  or  which  prohibit  the  con- 
struction of  a  railway.**    Likewise  a  restriction  against  the  sale 

Hodge   V.  Sloan,    (1887)    107   N.   Y.  82.  Columbia     College     v.     Lynch, 

244,  11  State  Rep.  770,  17  N.  E.  335;  (1877)   70  N.  Y.  440. 

Rowland  v.  Miller,  (1893)   139  N.  Y.  88.  Gilbert   v.   Peteler,    (1868)    38 

93,  34  N.  E.  765;  Flynn  v.  Xew  York,  N.  Y.  165,  6  Trans.  App.  329;  Lewia 

etc,  R.  Co.,    (1P16)    218  N.  Y.   140.  v.  Gollner,  (1891)    129  N.  Y.  227,  41 

112  N.  E.  913,  affirming  160  App.  Div.  State  Rep.  173,  29  N.  E.  81 ;  Flynn 

006,  907  mem.,   144  N.  Y.   S.   1106;  v.    New   York,   etc.,   R.    Co.,    (1916) 

Flynn    v.    New   York,    etc.,    R.    Co.,  218  N.  Y.  140,  112  N.  E.  913. 

(Sup.  1910),  139  App.  Div.  199,  123  84.  Flvnn  v.  New  York,  etc.,  R.  Co., 

N.  Y.  8.  750.  (1916)  218  N.  Y.  140,  112  N.  E.  913, 

80.  Columbia     College    v.     Lynch,  affirming    160    App.    Div.    906,    907 
(1877)    70  N.  Y.  440,  446.  mem.,   144  N.  Y.  S.  1106;    Flynn  v. 

81.  Rowland  v.  Miller,  (1893)  139  New  York,  etc.,  R.  Co.,  (Sup.  1910) 
N.  Y.  93,  34  N.  E.  765;  Flynn  v.  New  139  App.  Div.  199,  123  N.  Y.  8.  759. 
York,  etc.,  R.  Co.,  (1916)  218  N.  Y.  86.  Flynn  v.  New  York,  etc.,  R.  Co., 
140,  112  N.  E.  913,  affirming  160  App.  (1916)  218  N.  Y.  140,  112  N.  E.  913, 
Div.  906,  907  mem.,  144  N.  Y.  S.  1100;  affirming  160  App.  Div.  906,  907 
Flynn  v.  New  York,  etc..  R.  Co.,  (Sup.  mem.,  144  N.  Y.  S.  1106. 

1910)  139  App.  Div.  199,  123  N.  Y.  S.  Under  the  power  of  eminent  domain 
760.  a  railway  company  may  by  condemna- 


Digitized  by  VjOOQIC 


8M  NEW  YORK  LAW  OF  CONTRACTS  ({  578 

of  any  sand  from  the  land  conveyed,  to  the  injury  of  a  sand 
basiiiess  carried  on  by  the  grantor  on  land  retained  by  him,  has 
been  upheld.'*  A  grantor  may  also  for  the  benefit  of  the  land 
conveyed  impose  reasonable  restrictions  on  his  use  of  other  lands 
retained  by  him." 

§  578.  Personal  Property. —  Restrictions  as  to  the  use  to  be 
made  of  personal  property  have  also  been  upheld,"  and  as  a  general 
rule,  since  the  owner  of  personal  property  may  withhold  it  from 
sale,  he  can  at  the  time  of  its  sale  impose  reasonable  restrictions 
on  its  use  without  violating  any  rule  of  public  policy.**  "  The 
principle  which  favors  freedom  of  trade,"  says  Danforth,  J., 
"  requires  that  every  man  shall  be  at  liberty  to  work  for  himself, 
and  shall  not  deprive  himself  or  the  state  of  the  benefit  of  his 
industry  by  any  contract  that  he  enters  into.  The  same  principle 
must  justify  a  party  in  withholding  from  market  the  tools,  or 
instruments,  or  means  by  which  he  gains  the  support  of  his  family, 
or  if,  as  in  the  case  before  us,  the  instrument  or  means  are  sus- 
ceptible of  several  uses,  one  of  which  will  work  mischief  to  him- 
self by  the  loss  or  impairment  of  his  livelihood,  there  is  no  reason 
of  public  policy  which  requires  him  upon  the  sale  of  the  instru- 
ment to  consent  to  that  use,  or  prohibits  him  from  binding  his 
vendee  against  it."  ••  Thus  a  covenant  by  a  buyer  of  a  steamboat 
not  to  run  it  on  the  upper  waters  of  the  Hudson  river  has  been 
upheld."  According  to  the  view  taken  generally,  the  seller  of  a 
chattel  cannot  by  any  provision  in  the  contract  of  sale  impose 

tion  proceedings  against  the  persons  86.  Hodge    v.    Sloan,     (1887)     107 

beneficially  interested  in  the  restric-  N.    Y.    244,    11    State   Rep.    770,    17 

tions  acquire  the  right  to  build  its  K.  E.  335. 

railroad  over  the  lots  so  restricted,  87.  Greite  v.  Hendricks,  (Sup.  G.  T. 

as  t&e  land  owner  cannot  so  restrict  1893)   71  Hun  7,  53  State  Rep.  851, 

the  use  of  land  conveyed  as  to  in-  24  N.  Y.  S.  545. 

fringe  or  impair  the  power  of  eminent  88.  New  York   Bank   Note   Co.   v. 

domain.      See    Flynn   v.    New   York,  Hamilton  Bank  Note  Engraving,  etc., 

etc.,  R.  Co.,  (1916)  218  N.  Y.  140,  112  Co.,   (Sup.  G.  T.  1895)   83  Hun  593, 

N.  E.  913,  wherein  Pound,  J.,  saye:  65  State  Bep.  38,  31  N.  Y.  S.  1060. 

"The  public  service  corporation,  ex-  89.  Dunlop  v.  Gregory,    (1851)    10 

ercising  the  right  of  eminent  domain,  N.  Y.  241. 

has  the  advantage  over  the  private  90.  Hodge    v.    Sloan,    (1887)     107 

person  or  corporation  in  that  it  can-  N.  Y.  244,  249,  11   State  Rep.   770, 

not  be  kept  off  the  premises  entirely,  17  N.  E.  335. 

but  may  enter  the  restricted  district  91.  Ihinlop  v.  Gregory,    ( 1851 )    10 

and   destroy    its   exclusive    character  N.  Y.  241. 

upon   making  just  compensation   for 

property  rights  thus  taken." 
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restrictions  on  the  buyer's  right  to  use  or  resell  the  article  which 
will  follow  it  into  the  hands  of  a  third  person,  irrespective  of 
whether  he  has  notice  of  the  restriction.  The  reason  for  this  is 
that  there  is  no  priority  of  contract  or  estate  between  the  second 
purchaser  and  the  original  seller,  as  the  principle  of  the  common 
law  as  to  contracts  running  with  property  applies  only  to  real 
estate.**  In  our  state,  however,  where  a  manufacturer  of  printing 
presses  entered  into  a  contract  restricting  the  use  to  be  made  of 
the  presses  manufactured  and  sold  by  him,  the  view  was  taken 
that  the  restriction  could  be  enforced  against  a  purchaser  of  a 
press  with  notice  of  the  restriction.'* 

Oambling  Contracts  OenercHly 

i  579.  In  GeneraL — At  common  law  a  wager  contract  is  not 
necessarily  illegal.  This  was  definitely  decided  in  England  in  the 
case  of  Good  v.  Elliott  (3  T.  R.  693),  and  has  frequently  been 
reci^nized  in  our  courts  as  the  common  law  rule.**  As  said  by 
Van  N&ss,  J.,  in  a  very  early  case :  "  The  counsel  for  the  plaintiff 
in  error  denies  that,  at  common  law,  any  wager  is  recoverable, 
wherein  the  parties  have  no  other  interest  than  that  which  they 
create  by  the  wager  itself.  It  is  now  too  late  to  draw  this  point 
into  discussion.  The  law  appears  to  be  settled  that  some  wagers 
form  the  proper  ground  of  an  action.'"'  Thus  at  common  law 
contracts  of  sale  for  future  delivery,  though  intended  as  wagers 
on  the  rise  or  fall  of  the  market  price,  are  not  illegal.**  And  in 
an  early  case,  where  A  set  up  a  mark  to  be  shot  at,  and  it  was 
agreed  that  B  should  pay  A  twenty-five  cents  for  every  shot  he 
fired,  and  that  if  B  should  hit  the  mark  A  should  pay  him  twenty 
dollars,  the  contract  was  held  valid,  and  B  having  hit  the  mark 
was  allowed  to  recover  the  twenty  dollars."     It  was  considered, 

M.  See  Bupra,  section  573,  and  «ee  Gouvemeur,    (Sup.    1845)     1    Denio 

Sutea,  24  R.  C.  L.,  p.  370.  170,    172 j    Morgan    v.    Groff,     (Sup. 

98.  New   York    Bank   Note   Co.   v.  G.  T.  1848)  4  Barb.  624,  526;  May  v. 

Hamilton  Bank  Note  Engraving,  etc.,  Burras,  (City  <3t.  G.  T.  1884)  13  Abb. 

Co..    (Sup.  Q.  T.  1895)    83  Hun  503,  N.   Cas.  384,  387;   Eggerg  v.  KIubs- 

66  State  Rep.  38,  31  N.  Y.  S.  1060.  mann,    (Sup.   Sp.  T.   1886)    16   Abb. 

94.  Ruckman  v.  Pitoher,   (1848)    1  N.  Cae.  226. 

N.  Y.  302,   400,  4  How.   Pr.  443,   8  95.  Bunn  v.  Riker,    (Sup.  1800)    4 

N.  Y.  Leg.  ObB.  177;  Harris  v.  White,  Johns.  426,  434. 

(1880)  81  N.  Y.  532,  644;  Zeltner  v.  96.  Zeltner  v.  Irwin,    (Sup.   1898) 

Irwin,  (Sup.  1898)  26  App.  Div.  228.  25  App.  Div.  228,  49  N.  Y.  S.  337. 

40  N.  Y.  S.  337;  Bunn  v.  Riker,  (Sup.  97.  Campbell  v.   Richardson,    (Sup. 

1809)     4    Johns.    426;     Gibbons    T.  1813)  10  Johns.  406.    "  If  a  wager  of 
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however,  that  wagers  on  certain  matters  were  in  themselves  detri- 
mental to  public  policy,  and  such  contracts  were  deemed  illegal 
and  unenforceable."  "All  wagers,"  says  Paige,  J.,  "  which  tended 
to  a  breach  of  the  peace,  or  to  injure  the  feelings,  character,  or 
interests  of  a  third  person,  or  which  were  against  the  principles 
of  morality  or  of  sound  policy,  were  void  at  common  law."* 
Thus  a  wager  on  the  election  of  a  public  officer  is  held  illegal  at 
common  law.*  The  reason  given  for  this  is  that  the  contract  is 
not  only  subversive  of  the  free  and  unbiased  exercise  of  the  elective 
franchise,  but  also  that  an  action  to  enforce  the  contract  might 
involve  an  inquiry  into  the  validity  of  the  result  of  the  election 
as  announced  by  the  election  officers,  and  the  consequent  danger 
to  the  peace  and  tranquillity  of  the  community.'  And  the  fact 
that  the  wager  was  not  made  until  after  the  polls  were  closed  is 
held  not  to  prevent  it  from  being  illegal.*  Where  the  rules  of  an 
unincorporated  exchange  authorize  a  committee  to  suspend  or 
expel  a  member  for  his  refusal  to  perform  his  contract  with 
another  member  of  the  exchange,  it  is  held  that  the  courts  will 
not  interfere  to  prevent  a  member's  expulsion  for  his  failure  to 
comply  with  his  contract  because  such  contract  was  a  gambling 
contract  and  for  that  reason  illegal.* 


any  kind,"  eays  the  court  in  this 
caae,  "  is  to  be  recognized  as  valid 
in  law,  the  cme  made  in  tlhis  case  is 
perbaps  as  harmless,  and  liable  to  as 
little  objection,  as  any  that  could 
be  made.  It  has  long  been  matter 
of  regret  with  courts  of  justice  that 
wagers  should  have  been  so  far 
countenanced  as  to  permit  actions  to 
be  sustained  for  their  recovery.  The 
expression  of  this  regret,  however,  is 
accompanied  with  the  admission  that 
the  common  law  does  recognize  eom« 
wagers  as  valid;  and  we  do  not  dis^ 
cover  any  solid  reason  for  saying  the 
present  belongs  to  tbe  class  of  ex- 
cepted cases." 

98.  Ruckman  v.  Pitcher,  (1848)  1 
N.  Y.  392,  400,  4  How.  Pr.  443,  8 
N.  Y.  Leg.  Obs.  177;  Bunn  v.  Riker, 
(Sup.  1809)  4  Johns.  426. 

98.  Morgan  v.  Groff,  (Sup.  G.  T. 
1848)   4  Barb.  524,  626. 

1.  Bunn   v.   Riker,    (Sup.    1809)    4 


Johns.  428;  McCuUum  v.  Gourley, 
(Sup.  1811)  8  J<duu.  147;  Lansing 
V.  Lansing,  (Sup.  1811)  8  Johns. 
464;  Vischer  v.  Yates,  (Sup.  1814) 
11  Jobaa.  23,  revened  on  other 
grounds  12  Johns.  1;  Denniston  ▼. 
Cook,  (Sup.  1816)  12  Jobns.  376; 
Rust  V.  Gott,  (Sup.  1828)  9  Cow. 
169;  Brush  v.  Keeler,  (Sup.  1830) 
6  Wend.  250;  Morgan  v.  Oioff,  (Sup. 
O.  T.  1848)  4  Barb.  624,  626,  revers- 
ing on  other  grounds  6  Denio  364; 
Like  V.  Thompson,  (Sup.  Sp.  T.  186&) 
9  Barb.  316. 

S.  Bunn  ▼.  Riker.  (Sup.  1809)  4 
Johns.  426,  436. 

S.  Lansing  v.  Lansing,  (Sup.  1811) 
8  Johns.  464;  Rust  t.  Gott,  (Sup. 
1828)  9  Cow.  169;  Brash  y.  Keller, 
(Sup.  1830)   6  Wend.  260. 

4.  Lewis  V.  Wilson,  (1890)  121 
N.  Y.  284,  30  State  Rep.  987,  24  N.  E. 
474,  affirming  60  Hun  166,  19  State 
Rep.  742,  2  N.  Y.  S.  806. 
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§  580.  Statntory  Prohibitioiis  QmemJly. —  From  an  early  date 
statutes  in  onr  state  have  been  directed  against  gambling  generally 
or  particular  classes  of  gambling  contracts,  and  our  constitution 
expressly  provides  that  no  form  of  gambling  shall  be  authorized 
or  allowed  within  the  state.  (Const.  1894,  art.  1,  §  10.)  The 
tendency  of  the  courts  has  been  to  construe  liberally  rather  than 
to  restrict  the  operation  of  such  statutes.  As  said  by  Brown,  J. : 
"  The  statute  against  betting  and  gaming  was  enacted  as  a  pro- 
tection of  the  public  morals.  The  intention  of  the  legislature  was 
to  discourage  and  repress  gambling  in  all  its  forms,  and  the  law 
under  consideration,  having  been  enacted  for  the  public  good,  is 
to  be  construed  so  as  to  accomplish,  so  far  as  possible,  the  sup- 
pression of  the  mischief  agsdnst  which  it  was  directed."®  An 
early  statute  which  is  brought  into  the  Penal  Law  (see  Penal  Law, 
§  991;  39  McKinney's  Cons.  Laws,  p.  366)  declares  unlawful  "  all 
wagers,  bets  or  stakes,  made  to  depend  upon  any  race,  or  upon 
any  gaming  by  lot  or  chance,  or  upon  any  lot,  chance,  casualty, 
or  unknown  or  contingent  event  whatever,"*  And  it  is  further 
provided  (see  Penal  Law,  §  992;  39.  McKinney's  Cons.  Laws, 
p.  366)  that  "  all  contracts  for  or  on  account  of  any  money  or 
property,  or  thing  in  action  wagered,  bet  or  staked,  .  .  .  shall  be 
void."^  It  is  said  that  the  above  provisions  "  invalidate  every 
wager  which  was  allowed  at  common  law."*  To  constitute  a 
"  race  "  within  the  prohibition  against  betting  on  any  race,  the 
contest  need  not  be  between  two  or  more  horses.  Betting  on  a 
race  against  time  is  equally  within  the  prohibition.*  The  question 
whether  a  third  person  has  a  lease  to  certain  property  may  be  an 
"  unknown  or  contingent  event  "  within  the  meaning  of  the  pro- 
vision declaring  unlawful  all  wagers  upon  any  "  chance  ...  or 
unknown  or  contingent  event  whatever."  "   An  agreement  between 

5.  Luetchford  v.  Lord,  (1S02)  132  10.  Thc»nson  v.  Hayes,  (Sup.  App. 
N.  Y.  465,  469,  44  State  Eep.  626,  30  T.  1908)  59  Misc.  425,  111  N.  Y.  S. 
N.  B.  859.  See  also  Ruckman  v.  495.  In  this  case  Oreenbaum,  J., 
Pitcher,  (1848)  1  N.  Y.  392,  396,  4  eaya:  "Aa  tbe  elonent  of  'chance' 
How.  Pr.  443,  8  N.  Y.  Leg.  Obs.  177 ;  is  to  be  considered  in  the  bet,  it  may 
Storey  v.  Brenn«n,  ( 1857 )  15  N.  Y.  be  said  that  the  word  '  unknown ' 
524,  S27;  McDougall  v.  Walling,  was  only  intended  to  refer  to  that 
(Sap.  O.  T.  1867)  48  Barb.  364,  370.  which  was  unknown  to  the  parties 

6.  1  Rev.  Stat.,  p.  662,  tit.  8,  S  8.  to  the  wager.    If  it  were  intended  to 

7.  I  Rev.  SUt.,  p.  662,  tit.  8,  §  8.  limit  «he  operation  of  the  statute  to 

8.  Morgan  v.  Groff,  (Sup.  Q.  T.  events  that  were  to  occur  in  the 
1848)   4  Barb.  624,  526.  future,  it  would  have  been  unneces- 

8.  K«n  V.  Bergen,  (Sup.  G.  T.  sary  to  employ  the  words  '  unknown 
1854)  10  Barb.  122.  or  contingent  event  whatever.'    Such 
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an  heir  and  one  to  whom  the  ancestor  had  agreed  to  leave  her 
property,  made  after  the  ancestor's  death  and  before  it  was  known 
whether  she  had  left  a  will,  to  divide  the  estate  between  them,  is 
not  illegal  as  a  wager  as  to  whether  or  not  the  ancestor  had  left 
a  wiU."  Likewise  a  contract  for  the  exchange  of  property  under 
which  the  question  of  boot  money  is  left  to  the  determination  of 
third  persons  is  not  invalid  as  a  wager  contract  because  it  stipulates 
for  a  certain  amount  to  be  paid  by  either  of  the  parties  who 
refuses  to  make  the  exchange  on  the  basis  fixed  by  such  third  per- 
sons." A  special  statute  authorizing  horse  racing  under  certain 
conditions  in  no  way  affects  or  repeals  the  general  prohibition 
against  wagers  on  horse  races,  and  does  not  legalize  wagers  on 
such  authorized  races.  The  only  effect  of  the  special  statute  is  to 
exempt  the  race  itself  from  the  penalties  of  the  general  law  against 
racing,  leaving  the  general  statute  which  prohibits  betting  and 
gaming  to  have  its  fall  operation  upon  the  wager  on  the  event 
of  the  race."  The  selling  of  "  tips  "  on  horse  races  is  an  ill^al 
business  in  furtherance  of  betting  on  the  races,  and  a  court  of 
equity  will  not  lend  its  aid  to  prevent  a  purchaser  of  such  tips 
from  disclosing  or  reselling  the  tips  to  others  in  violation  of  his 
agreement." 

§  581.  Stock  Jobbing  Act. — ^An  early  statute  in  our  state  known 
as  the  Stock  Jobbing  Act  (1  Rev.  Stat.  p.  710,  §§  6,  7,  and  8) 
declared  to  be  absolutely  void  all  contracts  for  the  sale  of  any 
certificate  or  evidence  of  debt  due  by  or  from  the  United  States  or 
any  state,  or  of  any  share  or  interest  in  a  bank  or  company  incor- 
porated under  any  law  of  the  United  States  or  of  any  individual 
state,  unless  the  party  contracting  to  sell  the  same  shall,  at  the 
time  of  the  making  of  such  contract,  be  in  the  actual  possession  of 
the  certificate  or  other  evidence  of  such  debt,  share  or  interest,  or 
be  otherwise  entitled  in  his  own  right,  or  be  duly  authorized  by 

words    'as   any   future    event   what-  N.  Y.  392,  4  How.  Pr.  443,  8  N.  Y. 

ever'    would    have    'been    employed.  Leg.   Obs.   177,  on  Becond  appeal   20 

The    circumstance    ttiat    the    word  N.    Y.    9;    Gibbons   y.    Gouvemeur, 

'contingent'  is  used  flhows  that  the  (Sup.  1845)    1  Denio  170;  Irving  v. 

event  referred  to  in  the  act  applied  Britton,    (Com.    PI.    O.   T.    1894)    8 

equally    to   existing    or    nonexieting  Misc.    201,    68    State   Rep.    836,    28 

events."  N.  Y.  S.  629;  Cahill  v.  Gilmaa,  (Sup. 

11.  Minehan  v.  Hill,  (gup.  1911)  Tr.  T.  1914)  84  ^isc  372,  14« 
144  App.  Div.  854,  129  N.  Y.  S.  873.  N.  Y.  S.  224. 

12.  Parsons  v.  Taylor,  (Sup.  G.  T.  14.  Maxim,  etc.,  Co.  v.  Sheehan, 
1877)  12  Hun  252.  (Sup.  Sp.  T.  1902)   37  Misc.  368,  76 

13.  Ruckioan  v.  Pitcher,   (1848)    1  N.  Y.  §.  422, 
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some  person  so  entitled,  to  sell  the  evidence  of  debt,  share  or 
interest  so  contracted  for."  Wagers  on  the  price  of  such  evidences 
of  debts  or  shares  were  also  prohibited ;  persons  paying  differences 
in  pursuance  of  such  contracts  or  wagers  were  authorized  to 
recover  back  the  money  or  property  so  paid,  and  any  advances 
made  to  a  broker  for  the  purpose  of  paying  any  loss  which  might 
accrue  on  a  sale  in  violation  of  the  statute  were  recoverable  back 
from  the  broker,  if  they  had  not  actually  been  paid  by  him  in 
pursuance  of  the  illegal  contract  before  he  had  notice  not  to  pay 
or  before  he  was  informed  of  the  illegality  of  the  contract."  The 
burden  of  proving  that  the  seller  did  not  at  the  time  of  the  sale 
own  the  stock  which  he  contracted  to  sell  was  held  to  be  on  the 
party  attacking  the  validity  of  the  sale,  as  the  courts  would  not 
presume  that  the  seller  was  not  the  owner  of  such  stock  and  thus 
had  -violated  the  statute."  And  where  the  seller  in  the  first 
instance  proved  that  he  owned,  at  the  time  of  the  sale,  the  amount 
of  the  stock  sold,  proof  by  the  defendant  that  he  had  made  other 
contracts  of  sale  to  a  greater  amount  than  the  amount  of  the  stock 
the  seller  had  proved  that  he  owned  was  held  insufiScient  in  itself  to 
prove  that  the  contract  was  in  violation  of  the  statute."  If  the 
seller  owned  or  possessed  stock  of  the  character  called  for  by  the 
contract  at  the  time  the  executory  contract  of  sale  was  made,  the 
fact  that  prior  to  the  time  for  delivery  he  sold  a  part  thereof 
and  thus  became  short  of  the  stock  did  not  affect  the  validity 
of  the  contract."  But  the  ownership  of  stock  which  the  seller  had 
already  contracted  to  sell  would  not  support  a  second  contract  of 
sale.  For  instance,  if  the  seller  owned  only  a  hundred  shares 
of  a  particular  stock  and  had  made  a  valid  contract  for  its  sale, 
a  second  contract  for  the  sale  of  another  hundred  shares  would, 
as  said  by  Hoyt,  J.,  be  a  plain  violation  of  the  statute;  otherwise 
a  person  by  the  ownership  of  a  few  shares  of  stock  could  by  sepa- 
rate contracts  of  sale  sell  an  indefinite  number  of  shares.**  The 
statute  applied  only  to  the  sale  of  the  particular  class  of  property 

18.  Dykers  v.  Townsend,  { 1861 )  24  17.  Dykers  v.  Townsend,  ( 1861 )  24 

N.    Y.    57  J    Vaupell    v.    Woodward,  N.  Y.  57. 

(Chan.  Ct.  1844)   2  Sandf.  Ch.  143;  18.  Dykers  v.  Townsend,  (1861)  24 

Ward    V.    Van    Duzen,    (Super.    Ct.  N.  Y.  57. 

1829)    2    Super,    a.    162;    Genin   v.  19.  Frost  v.  darkson,   (Sup.  1827) 

Isaacson,    (Com.  PL  1848)    6  N.  Y.  7  Cow.  24. 

Leff.  Obs.  213.  80.  Dykers  y.  Townsend,  ( 1861 )  24 

16.  Gram   v.  Stebbim,    (C9i«n.  Ct.  N.  Y.  57,  62. 
1836)  6  Paige  124. 
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therein  enumerated  and  did  not  affect  the  validity  of  sales  for 
future  delivery  of  general  merchandise  or  commodities.**  In  1858 
the  statute  was  repealed  (Laws  1858,  ch.  134)  and  it  was.  expressly 
provided  that  contracts  for  the  sale  of  such  evidences  of  debt  or 
shares  shall  not  be  invalid  because  the  seller  was  not  at  the  time 
of  making  the  contract  the  owner  or  possessor  of  the  certificate  or 
other  evidence  of  the  debt,  share  or  interest  sold."  And  the  view 
has  been  taken  that  after  this  repeal  an  action  could  be  main- 
tained on  a  prior  contract  in  violation  of  the  statute.**  "Wagers  on 
the  future  price  of  such  evidences  of  debt  or  shares  are  not,  how- 
ever, sanctioned.  The  fluctuation  in  their  market  value  is  an 
uncertain  event,  and  contracts  of  sale  under  which  the  parties 
intend  a  settlement  in  accordance  with  the  difference  in  price  at 
the  time  of  the  sale  and  the  price  at  the  future  day  fall  within 
the  general  prohibition  against  gambling  to  the  same  extent  as 
similar  contracts  for  the  sale  of  other  property.** 

§  582.  Foreign  Contracts. —  If  a  gambling  contract  is  regarded 
as  illegal  under  the  law  of  the  state  in  which  it  is  entered  into, 
it  will  not  be  enforced  in  our  courts*  Our  statutes  against  gam- 
bling do  not  have  any  extraterritorial  force  so  as  to  render  illegal 
gambling  contracts  entered  into  in  other  states  and  not  illegal  at 
common  law.^  And  where  it  is  sought  to  enforce  in  our  courts 
a  foreign  contract  of  this  character  it  is  incumbent  on  the  defend- 
ant to  show  its  illegality  under  the  laws  of  the  state  where  it 
was  made."  But  in  declaring  on  a  foreign  gambling  contract  the 
complaint  must  show  that  it  was  made  out  of  our  state,  as  there 
can  be  no  presumption,  for  the  purpose  of  upholding  the  contract, 

81.  Stanton  v.  Small,    (Super.  Ct.  Ct.   1884)    61   Super.   Ct.   88,   7   Civ. 

1849)  5  Super.  Ct.  230.  Pro.  1.    As  to  the  enforcement  of  for- 

8S.  Yerkes  v.  Salomon,  (Sup.  G.  T.  eign  contracts  alleged  to   be    illegal 

1877)   11  Hun  471.  generally,  eee  supra,  section   385. 

88.  Washburn    v.    Franklin,    (Sup.  86.  Zeltner  v.   Irwin,    (Sup.   1898) 

G.  T.  1861 )  35  Barb.  599,  13  Abb.  Pr.  26  App.  Div.  228,  49  N.  Y.  S.   337, 

140,  24  How.  Pr.  515,  reversing  11  reversing  on  the  ground  that  the  place 

.4bb.   Pr.   93.     See   Dykers  v.   Town-  of  contract  was  not  in  New  York  21 

send,  (1861)  24  N.  Y.  57   (qutere).  Misc.  13,  46  N.  Y.  8.  862,  which  •!■ 

See  supra,  section  402,  as  to  the  firmed  20  Misc.  398,  46  N.  Y.  S.  1036; 

general  effect  of  the  repeal  of  a  stat-  Nichols     v.    Lumpkin     (Super.     Ct. 

ute  as   regards  a  prior  contract   in  1884)  61  Super.  Ct.  88,  7  Civ.  Pro.  1. 

violation  thereof.  87.  Nichols    v.    Lumpkin,     (Super. 

84.  Yerkes  v.  Salomon,  (Sup.  G.  T.  Ct.    1884)    61  Super.  Ct  88,  7   Civ. 

1877)   11  Hun  471.  Pro.  1. 

M.  NicboI»   V.    Lumpkin,    (Supel*. 
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that  it  was  not  governed  by  the  laws  of  our  state.**  Our  statute 
authorizing  the  recovery  of  moneys  lost  at  gaming  does  not  apply 
where  the  transaction  took  place  in  another  state.*  It  would 
seem  that  a  liability  imposed  by  a  statute  of  another  state  authoriz- 
ing the  loser  to  recover  money  lost  at  gaming  is  not  penal  in  such 
a  sense  as  to  preclude  its  enforcement  in  our  courts;  but  it  has 
been  held  that  where  the  statute  of  a  foreign  state  denounces  as 
gaming  the  sale  of  commodities  for  future  delivery  where  only 
one  party  to  the  transaction  does  not  intend  a  bona  fide  sale  but 
merely  to  speculate  on  the  rise  and  fall  of  the  market,  it  is  so 
opposed  to  the  policy  of  our  law  as  regards  the  validity  of  such 
transactions,  that  our  courts  will  not  enforce  a  right  given  by  such 
foreign  statute  to  the  party  whose  intent  it  was  so  to  speculate  to 
recover  money  paid  to  the  other  party  in  settlement  of  the  sale." 
§  583.  Devices  to  Evade  Prohibition. —  The  courts  will  not  per- 
mit persons  under  the  guise  of  a  contract  of  sale,  with  guaranty 
as  to  the  speed  of  a  horse  sold,  to  circumvent  the  prohibition  of 
the  statute.  Thus  in  an  English  case  a  contract  for  the  sale  of  a 
horse  by  which  the  buyer  was  to  give  two  hundred  pounds  for  the 
horse  if  he  trotted  a  certain  distance  in  a  certain  time,  and  only 
one  shilling  if  he  failed  to  do  so,  it  was  held  that  the  agreement 
was  in  the  nature  of  a  wager  and  illegal  -under  the  statute  of 
9  Anne,  ch.  14,  against  betting  and  gaming.^  The  same  view  has 
been  taken  in  our  courts  where  the  plaintiff  purchased  a  half  inter- 
est in  a  mare,  and  it  vraa  stipulated  as  a  part  of  the  contract  of 
sale  that  if  the  animal  did  not  trot  a  mile  in  a  certain  time  the 
seller  should  pay  back  to  the  buyer  one-half  of  such  sum,  as  the 
failure  might  detract  from  the  market  value  of  the  mare.  "  This," 
says  Johnson,  J.,  "  is  nothing  more  nor  less  than  a  wager  of  an 
lucertain  amount,  under  the  guise  and  formality  of  a  contract 
of  sale.  The  contract  is  skilfully  drawn,  but  the  drapery  does  not 
conceal  the  vicious  principle  from  careful  observation.  .  .  .  The 
provision  in  question  is  not  a  mere  warranty  of  the  capacity  or 
qualities  of  the  animaL  It  is  more.  It  is  an  agreement  to  forfeit 
and  repay  the  price  advanced,  or  a  portion  of  it,  in  case  she  fails 

28.  Thatdier  v.  Morris,  (1864)  11  1915)  170  App.  Div.  879,  156  N.  Y.  S. 
N.  Y.  437.  700.     Ab   regards  the   effect  of   the 

29.  Zeltner  y.  Irwin,  (Sup.  1898)  illegal  intent  of  one  party  to  a  sale 
25  App.  Div.  228,  49  N.  Y.  S.  337;  for  future  delivery,  see  infra,  section 
Eggers  V.  Klussmann,    (Sup.   Sp.  T.  690. 

1885)   16  Abb.  N.  Cas.  226.  81.  Brogden  v.  Marriott,    (1836)    3 

80.  Botts  V.  Mercantile  Bank,  (Sup.      Bing.  N.  Caa.  88,  32  E.  C.  L.  52. 
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to  perform.     It   is  staked  upon  the  result  of  the  trial  of  her 
speed.'"* 

§  584.  Stipulation  for  Forfeiture  or  Liquidated  Damages. — 
A  contract  containing  a  stipulation  for  the  payment  of  a  certain 
sum  as  a  forfeiture  or  liquidated  damages  has  been  unsuccessfully 
attacked  as  an  illegal  wagering  contract.  Thus  an  agreement  by 
an  assignor  of  a  mortgage,  with  his  assignee,  that  on  the  foreclosure 
of  a  prior  mortgage,  covering  the  samer  and  other  premises,  the 
decree  shall  contain  a  provision  that  the  other  premises  be  sold 
first  and  their  proceeds  applied  to  the  prior  mortgage,  and  if  the 
decree  does  not  contain  such  a  provision,  the  assignor  shall  pay  as 
liquidated  damages  a  certain  sum,  equal  to  the  amount  of  the 
mortgage  assigned,  has  been  held  not  to  be  illegal  as  a  wager  either 
under  the  statute  prohibiting  wagers  on  uncertain  events  generally, 
or  at  common  law  as  a  wager  on  the  result  of  litigation.** 

§  585.  Baces  or  Contests  for  Sweepstakes  or  Purses. —  By  a 
"  bet  or  wager  "  each  party  contributes  money  or  some  valuable 
thing  termed  the  stake,  getting  a  chance  to  gain  a  portion  or  all 
of  that  put  in  by  the  others  and  taking  a  chance  to  lose  that  con- 
tributed by  himself;  while  a  **  purse,  prize  or  premium  "  is  ordi- 
narily some  valuable  thing  offered  for  a  contest,  into  the  strife 
for  which  the  person  offering  it  does  not  enter.**  A  contest  for  a 
"  purse,  prize  or  premium  "  as  so  understood  is  not  illegal  as  a 
gambling  transaction,**  and  this  rule  is  not  changed  by  the  mere 
fact  that  entrance  fees  are  charged  the  participants,  the  fees  so 
charged  not  constituting  the  purse  or  prize  contested  for.'*  It 
consequently  follows  that  the  winner  of  such  a  "  purse,  prize  or 
premium  ' '  may  maintain  an  action  for  its  recovery.  Where  horse 
racing  for  purses  or  prizes  is  authorized,  there  is  nothing  illegal 

32.  Hall  v.    Bergen,    (Sup.   O.   T.  Stone,  (Sup.  1903)  82  App.  Div.  450, 

1854)   19  Barb.  122.  81  N.  Y.  S.  597. 

83.  Cowdrey    v.    Carpenter,    (App.  36.  Harris    v.    White,    (1880)     81 

1860)    1  Abb.  App.  Dec  446,  rever»-  JJ-  l'  f32;  CosteUo  t.  Curtis    (Sup. 

ing  24  Super,  a.  429,  19  Abb.  Pr.  373.  «•  T-  188  )    13  Wk ly.  D.g    20      See 

*     „      .           ™.^       ,,oo«,     o,  *'«>   People    V.    Fallon,    (1897)    152 

34.  Harris    V.    White,     (1880)     81  N.  Y.  12,  46  N.  E.  296,  12  N.  Y.  Crim. 

N.Y.  532.  107;    Jordan   v.   Kent,    (Sup.    1872) 

85.  Harris  v.  White,  (1880)  81  44  How.  Pr.  206;  Corrigan  v.  Coney 
N.  Y.  532.  See  also  People  v.  Van  Island  Jockey  Club,  (Super.  Ct  Sp. 
De  Carr,  (1896)  150  N.  Y.  439,  44  T.  1891)  27  Abb.  N.  CtM.  294,  40 
N.  E.  1040,  affirming  7  App.  Div.  608  State  Rep.  142,  15  N.  Y.  S.  705,  re- 
mem.,  39  N.  Y.  S.  581 ;  People  v.  Fal-  versed  on  other  grounde  61  Super.  Ct. 
Ion,  (1897)  152  N.  Y.  12,  46  N.  E.  393,  48  Stote  Rep.  682,  20  N.  Y.  S. 
296,   12  N.   Y.   Crim.   107;    Brien   v.  437. 
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in  a  contract  to  employ  a  person  to  ride  or  drive  in  such  a  contest 
so  as  to  preclude  a  recovery  for  services  rendered.*'  And  where 
a  contract  of  this  character  provided  for  a  certain  compensation, 
and  in  addition  thereto  a  per  centum  of  "  all  sums  of  money  or 
purses  which  might  be  won  or  earned  "  by  the  employer  in  the 
races,  it  was  held  that  the  contract  should  not  be  construed  as  an 
attempt  to  give  the  employee  an  interest  in  the  prizes  or  purses 
to  be  contested  for  in  violation  of  the  statute  (Laws  1895,  ch.  570, 
§  3;  Membership  Corp.  Law,  §  282;  34  McKinney's  Cons.  Laws, 
p.  141)  prohibiting  any  person  other  than  the  owner  of  a  horse 
contesting  in  a  race  from  having-  any  interest  in  the  purse  or  prize 
contested  for,  but  merely  as  a  means  of  fixing  the  compensation 
of  the  employee,  and  that  therefore  the  contract  of  employment 
was  not  illegal.**  A  contract  under  which  the  participants  in  a 
horse  race  agree  to  contribute  toward  a  sweepstakes  which  the 
winner  of  the  race  is  to  be  entitled  to  or  which  is  to  be  divided 
between  the  participants  in  certain  proportions  is  within  the  gen- 
eral  statutory  prohibition  declaring  unlawful  any  wager,  bet  or 
stakes  on  any  race,  and  cannot  therefore  be  enforced  in  the 
courts."  The  same  view  is  taken  in  regard  to  a  prize  fight  where 
each  participant  contributes  toward  the  prize  to  be  fought  for, 
and  one  of  the  participants  may  recover  under  the  statute  from 
the  stakeholder  the  amount  contributed  by  him.^" 

§  586.  Pdbl  Selling. —  Pool  selling  on  either  the  auction  pool 
or  the  French  pool  plan  is  undoubtedly  gambling  in  its  broad 
sense,  and  the  general  statutes  against  gaming  expressly  denounce 
such  act  as  a  crime.  (See  Penal  Law,  §  986 ;  39  McKinney's  Cons. 
Laws,  p.  359.)"  On  the  theory  that  pool  selling  on  races  or  bet- 
ting on  what  is  commonly  known  as  the  French  pool»or  auction 
pool  plan  is  a  lottery,  and  as  all  lotteries  are  prohibited  by  our 
constitution,  it  has  been  held  that  the  legislature  has  no  power 
to  legalize  such  pool  selling  so  as  to  enable  the  winner  to  main- 
tain an  action  for  his  share  of  the  pool.**    In  other  cases,  however, 

37.  Harris  v.  White,  (1880)  81  infra,  section  595  et  8eq.,.a9  to  the 
Jf.  Y.  5.32.  general  liability  of  a  stakeholder  for 

38.  Brien  v.  Stone,   (Sup.  1903)   82      money  wagered. 

App.  Div.  450,  81  N.»Y.  S.  597.  41.  As    to    the    method    in    whidx 

39.  GiblMtns  v.  Gouvemeur,  (Sup.  "auction»pool8  "  and* '"French  pools  " 
1845)   1  Denio  170.  are    conducted,    see    Reilly    v.   Gray, 

40.  .Stoddard    r.    McAuliff,  .  (Sup.  (Sup.  G.  T.  1894)    77  Hun  402,  60 
G.   T.   1894)    81   Hun  524,  63   State  State  Rep.  45,  28  N.  Y.  S.  811. 
Rep.  427,  31  N.  Y.  S.  38,  affirmed  151  43.  Irving    v.    Britton,    (Com.    PI. 
X    Y    671  mem.,  46  N.  E.  1151.     See  G.  T.  1894)  8  Misc.  201,  58  State  Rep. 
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the  view  has  been  taken  that  pool  selling  on  races  is  simply  a  form 
of  betting  on  the  races,  and  not  a  lottery  within  the  meaning  of 
the  constitution,  and  that  where  it  is  authorized  by  a  statute  the 
winner  may  maintain  an  action  for  his  share  of  the  i>ool ;  **  and 
that  such  authorization  relieves  the  manager  of  the  pool,  as  the 
stakeholder  of  the  parties  contributing  to  the  pool,  from  liability 
under  the  general  statute  giving  to  the  loser  of  money,  etxj,,  lost 
at  gaming  the  right  to  recover  the  amoimt  of  his  stake  from  the 
stakeholder." 

§  587.  Speculative  Pnrohases  or  Sales  Generally. —  The  mere 
fact  that  property  is  purchased  with*  the  hope  or  expectation  of  a 
rise  in  the  market,  and  the  resale  of  the  property  at  a  profit,  does 
not  render  it  a  gambling  transaction,**  and  it  is  perfectly  legal  for 
several  persons  to  join  in  such  a  purchase.**  There  is  nothing 
illegal  in  the  purchase  of  a  part  interest  in  a  cargo  of  fruit  or 
the  like  to  arrive  by  vessel,  the  entire  cargo  to  be  disposed  of  by 
the  seller  who  is  to  account  to  the  buyer  for  his  portion  of  the 
proceeds.*^ 

§  588. Sales  for  Fatnre  Delivery. —  It  is  well  settled  that 

though  the  future  market  price  of  property,  the  price  of  which  is 
subject  to  fluctuation,  is  an  unknown  event,  a  contract  for  the 
sale  of  such  property  for  future  delivery  is  not  necessarily  ren- 
dered illegal  because  the  seller  did  not  own,  at  the  time  of  the  sale, 
any  of  the  property  so  sold,  and  in  order  to  perform  his  contract 
must  himself  purchase  such  property  on  the  market ;  **  and  this  is 

836,  28  N.  Y.  S.  529;  Ludington  v.  45.  Vischer  v.  Bagg,    {Sup.  O.  T. 

Eudlcy,    (Com.   PI.   G.   T.    1894)    89  1885)  21  Wkly.  Dig.  399. 

MiM.  700,  61  State  Rep.  115,  30  N.  46.  Quincey   v.   White,    (1876)    63 

Y.  S.  221.  N.  Y.  370,  reversing  on  other  grounds 

43.  Brennan     v.     Brightott     Beach  6  Daly  327. 

Racing  Ass'n,   (iSup.  O.  T.  1890)   56  47.  Lawrence  v.  Gtallagfaer,   (1878) 

Hun  188,  30  State  Rep.  406,  9  N.  Y.  8.  73  N.  Y.  613,  affirming  42  Super.  Ct. 

220,  24  Abb.  N.  Cae.  305.  309. 

44.  Reilly  v.  Gray,  (Sup.  G.  T.  48.  Springs  v.  James,  (Sup.  1910) 
1894)  77  Hun  402,  60  State  Rep.  46,  137  App.  Div.  110,  121  N.  Y.  S.  1054, 
28  N.  Y.  S.  811.  This  decision  is  affirmed  202  N.  Y.  603  mem.,  96  N.  K 
cited  witJi  seeming  approval  in  Peo-  1131  j  Lewis  v.  Wilson,  (Sup.  G.  T. 
pie  V.  Fallon,  (1897)  .152  N.  Y.  12,  17,  1888)  50  Hun  166,  19  State  Rep.  742, 
46  N.  E.  296,  12  N.  Y.  Crim.  107,  on  2  N.  Y.  S.  806;  Wamsley  v.  Horton, 
the  question  as  to  what  constitutes  (Sup.  G.  T.  1894)  77  Hun  317,  59 
a  lottery.  State    Rep.    373,   28    N.   Y.    S.    423; 

As  ^o  the  general  liability  of  a  Hentz  v.  Miner,  (Sup.  G.  T.  1892)  46 
stakeholder  for  money  wagered,  see  State  Rep.  636,  18  N.  Y.  S.  880;  Stan- 
infra,  section  595  et  seq.  ton   v.   Small,    (Super.   Ct.    1849)    6 
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true  as  regards  a  eontract  for  the  sale  of  gold  coin,  psyment  to  be 
made  in  corrmcy,  where  at  the  time  of  the  sale  gold  was  at  a 
constantly  fluctuating  premium.**  In  this  connection  Earl,  J., 
asLj^:  "  Most  contracts  for  the  purchase  or  sale  of  merchandise 
at  a  future  day  are  made  with  a  view  to  the  market  price  on  the 
day  of  perfcH-mance.  There  is  always  an  element  of  speculation 
and  uncertainty  as  to  that,  and  yet  it  has  never  been  supixtsed 
that  there  is  any  betting  by  such  contracts."*^  And  in  a  leading 
English  case  where  the  validity  of  such  a  contract  is  upheld  Baron 
Alderson  says  that  if  it  were  necessary  that  the  sdler  should  own 
the  commodity  sold  at  the  time  of  the  sale,  it  would  put  an  end 
to  half  the  contracts  made  in  the  course  of  trade.** 

§  589.  Option  Cositracto;  Puts  and  Oalls.— Our  statute 

against  gaming  does  not  necessarily  render  illegal  as  a  wagering 
contract  an  agreement  comm<mly  known  as  a  "  put  "  op  "  call  " 
contract,  by  which  one  of  the  parties  gives  to  the  other  the  right 
to  demand  that  the  party  by  whom  the  option  is  given  shall  either 
deliver  or  take  certain  property  at  a  future  day  and  at  a  fixed 
price."  And  this  is  held  true  though  the  contract  is  what  is  known 
as  a  straddle,  that  is,  contains  both  a  "  put  "  and  a  "  call  "  option 
giving  to  one  party  the  option  to  require  the  other  party  to  buy 
or  sell  at  the  former's  option."  It  is  otherwise,  however,  if  no 
actual  sale  is  contemplated  by  either  party  and  it  is  their  inten- 
tion to  settle  according  to  the  fluctuation  in  the  market  price." 
As  said  by  Andrews,  J.,  in  this  connection:  "Mercantile  con- 
tracts of  this  character  are  not  infrequent,  and  they  are  consistent 
with  a  bona  fide  intention  on  the  part  of  both  parties  to  perform 
them.  The  vendor  of  goods  may  expect  to  produce  or  acquire 
them  in  time  for  a  future  delivery,  and  while  wishing  to  make 

Super.  Ct.  230;  Caasard  v.  Hinman,  SI.  Hibblewhite       v.       McMorine, 

(Super.  Ct.  Sp.  T.  1867)   14  Super.  (1839)  5  M.  A  W.  462. 

Ct.     207  J     McIIvaine     v.     Egerton,  58.  Bigclow    v.    Benedict,     (1877) 

(Super.  Ct.  1864)  25  Super.  Ct.  422;  70  N.  Y.  202,  afflrmlng  9  Hun  429; 

Tyler  v.  Barrows,   (Super.  Ct.  1868)  Story  v.  Salomon,    (1877)    71  N.  Y. 

29  Super.  Ct.  104,  110;  Kingsbury  v.  420,  affirming  6  Daly  531;  Yerkeg  V. 

Kirwan,  (Super,  a.  1878)  43  Super.  Salomon,  (Sup.  G.  T.  1877)   II  Hun 

Ct.  451,  affirmed  77  N.  Y.  612  mem.  471. 

48.  Bigelow  V.  Benedict,  (1877)  70     „"v^*?^  ^^^r""):  i^f^LI* 

N.  Y.  202,  affirming  9  Hun  429.    See      ^-    \    "^O,   affirming   6   Daly   681; 

,       T,    x.\,  a  itofA^  CO      Harris    v.    Tumbridge,     (1880)     88 

^^  ot^^  ""■  ^^^"'   ^  "^  N.  Y.  92,  affirming  8  Abb.  N.  Ca«. 

'*■  ^-  ^"-  291.     See   al«o   Yerlces  v.   Salomon, 

60.  Story  v.  Salonon,    (1877)  71      (Sup.  O.  T.  1877)   11  Hun  471. 
N.  Y.  420,  422.  M.  See  the  following  section. 

67 
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a  market  for  them,  is  unwilling  to  enter  into  an  absolute  obliga- 
tion to  deliver,  and  therefore  bai^ins  for  an  option  vhidi,-  while 
it  relieves  him  from  liability,  assures  him  of  a  sale  in  case  he  is 
able  to  deliver;  and  the  purchaser  may  in  the  same  way  guard 
himself  against  loss  beyond  the  consideration  paid  for  the  option, 
in  case  of  his  inability  to  take  the  goods.  There  is  no  inherent 
vice  in  such  a  contract.""  So  an  agreement  by  which  one  of 
the  parties  tindertakes  to  sell  for  the  other  for  a  certain  price  a 
quantity  of  a  commodity,  such  as  grain,  is  not  necessarily  illegal 
as  a  gambling  contract.  In  such  a  case,  though  the  party  under- 
taking to  make  the  sale  takes  the  hazard  of  a  market  which  will 
permit  performance,  and  of  liability  for  damages  in  case  of  default, 
yet  the  contract  does  not  necessarily  import  that  the  parties  are 
speculatii^  on  the  ability  of  the  party  to  make  the  sale,  with  a 
view  simply  to  the  payment  of  a  sum  to  represent  the  difference 
between  the  price  fixed  and  the  market  value  at  the  time  fixed.** 

§  590. Intent  to  Settle  without  Oom^etion  of  Sale  Ckn- 

erally.— •  If  neither  of  the  parties  to  a  contract  of  sale  for  future 
delivery  or  option  to  sell  or  purchase  intends  that  the  sale  shall 
be  completed,  but  instead  intends  merely  to  pay  the  differences 
according  to  the  rise  or  fall  of  the  market,  it  then  becomes  a 
wagering  contract  and  illegal."  And  the  Stock  Jobbing  Act  in 
expressly  declaring  unlawful  wagers  on  the  future  price  of  govern- 
ment bonds  or  corporate  stock  did  not  impliedly  sanction  con- 


SS.  Bigelow  T.  Benedict,  (1877)  70 
N.  Y.  202,  206. 

M.  Watson  v.  Bloseom,  (Sup.  O.  T. 
1888)  18  fitate  Rep.  726,  4  N.  Y.  S. 
489.  See  abo  Kurz  t.  Fiab,  (Sup. 
G.  T.  1890)  33  State  Rep.  674,  11 
N.  Y.  8.  209. 

67.  Bigelow  t.  Benedict,  (1877)  70 
N.  Y.  202;  Story  v.  Salomon,  (1877) 
71  N.  Y.  420;  Hurd  v.  Taylor,  (1906) 
181  N.  Y.  231,  73  N.  E.  977,  revere- 
ing  93  App.  DiT.  606  mem.,  87  N.  Y.  S. 
1137;  Brooks  v.  People's  Bank,  (Sup. 
1920)  192  App.  Div.  641,  183  N.  Y.  S. 
243;  Yerkes  ▼.  Salomon,  (^Sup.  O.  T. 
1877)  11  Hun  471;  Peck  v.  Doran, 
etc.,  Co.,  (Sup.  Q.  T.  1886)  46  Hun 
454,  11  State  Rep.  792.  27  Wkly.  Dig. 
399;  Dwight  v.  Badgley,  (Sup.  O.  T. 
1891)  60  Hun  144,  38  State  Rep.  112, 
14  N.  Y.  S.  498;   West  v.  Wriglit, 


(Sup.  O.  T.  189S)  86  Hun  436,  67 
State  Rep.  627,  33  N.  Y.  S.  898;  BaU 
V.  Davis,  (Sup.  O.  T.  1886)  1  SUte 
Rep.  617;  Rockwood  v.  Oakileld, 
(Sup.  Q.  T.  1886)  2  State  Rep.  331; 
Kenyon  v.  Luther,  (Sup.  Q.  T.  1888) 
19  SUte  B^.  32,  4  N.  Y.  S.  498; 
Mackey  y.  Rauscli,  (Sup.  Q.  T.  1891) 
39  State  Rep.  232,  16  N.  Y.  a  4, 
affirmed  133  N.  Y.  602,  30  N.  B. 
1149;  Cassard  v.  Hinmaa,  (Super. 
Sp.  T.  1861)  14  Super,  a.  207,  af- 
firming 14  How.  Pr.  84,  on  second 
appeal  10  Super.  Ct  8,  14;  Nichols 
v.  Lumpkin,  (Super.  Ct.  1884)  61 
Super.  Ct.  88,  7  Civ.  Pro.  1 ;  Fleet  v. 
Weinberg,  (City  Ct.  Tr.  T.  1887)  8 
City  Ot.  421;  Cyrus  v.  Portman, 
(Marine  Tr.  T.  1870)  1  City  Ct 
8upp.  I. 
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tracts  for  the  sale  of  other  propenty  for  future  delivery  where 
it  was  the  intention  of  the  parties  to  settle  on  the  difference  in 
the  market  price."  In  regard  to  the  legality  of  this  class  of  wager- 
ing contracts,  Andrews,  J.,  says:  "  Contracts  of  this  kind  may 
be  mere  disguises  for  gambling,  and  where  an  optional  contract 
for  the  sale  of  property  is  made,  and  there  is  no  intention  on  the 
one  side  to  sell  or  deliver  the  property,  or  on  the  other  to  buy 
or  take  it,  but  merely  that  the  difference  should  be  paid  accord- 
ing to  the  fluctuation  in  market  values,  the  contract  would  be  a 
wager  within  the  statute."**  Though  the  sale  is  an  exchange 
transaction,  the  rules  of  which  require  the  actual  delivery  of  the 
merchandise  or  other  property  sold,  this  will  not  prevent  it  from 
being  considered  a  wagering  contract  if  in  fact  the  parties  did 
not  intend  a  bona  fide  sale  but  merely  a  settlement  in  accordance 
with  the  rise  or  fall  of  the  market  price.**  The  mere  fact  that 
one  of  the  parties  to  the  contract  may  intend  that  the  contract 
shall  be  settled  without  a  completion  of  the  sale  will  not  render 
the  contract  illegal  as  a  wager  if  a  bona  fide  purchase  or  sale  was 
contemplated  by  the  other  party ."^  And  where  a  broker  is  employed 
to  purchase  or  sell  stocks  or  the  like  on  margin,  the  fact  that  the 
principal  intends  to  close  his  account  with  the  broker  by  ordering 
a  resale  or  repurchase  does  not  render  the  contract  of  employment 
illegal  so  as  to  preclude  the  principal  from  suing  the  broker,  or 
vice  versa ;  **  and  this  is  true  where  an  actual  purchase  or  sale  by 
the  broker  is  contemplated,  though  it  is  the  understanding  of 
both  the  broker  and  his  principal  that  the  account  between  them 

08.  Caseard  v.  Himnan,   (Sup.  Sp.  affirmed  202  X.  Y.  603  mem.,  06  N.  E. 

T.  1857)  U  Super.  Ct.  207,  affirming  1131;     Bottg    v.    Mercantile    Bank, 

14  How.  Pr.  84.  (S\ip.  1915)    170  App.  Div.  879.  156 

ra.  Bigelow  T.  Benedict,  (1877)  70  K.    Y.   S.    700;    Brooks   y.    People's 

N.  Y.  202,  206.  Bank,  (Sup.  1920)  192  App.  Div.  541, 

M.  Mackey  v.  Bausch,  (Sup.  Q.  T.  183  N".  Y.  S.  243;  Froet  v.  Clarkson, 

1891)  30  State  Bep.  232,  15  N.  Y.  S.  (Sup.  1827)   7  Cow.  24;   Dwiglit  v. 

4,  affirmed  133  K.  Y.  602,  30  IT.  E.  Badgley,  (Sup.  O.  T.  I80I)   60  Hun 

1149.  144,  38  State  Rep.  112,  14  N.  Y.  S. 

•1.  Zeller   v.    Leiter,    (1907)    189  498;  Ameden  v.  Jacobs,   (Sup.  O.  T. 

K.  Y.  361,  82  N.  E.  158,  reversing  on  1894)  75  Hun  311,  58  State  Rep.  196, 

otfcer  grounds  114  App.  Div.  148,  99  26  N.  Y.  S.  1000,  affirmed  148  N.  Y. 

N.  Y.  S.  624;  Fuller  v.  Municipal  Tel.,  762,  43  N.  E.  985. 

etc.,  Co.,  (Sup.  1907)   117  App.  Div.  69.  Earl  v.  Howell,  (City  Ct.  G.  T. 

352,   102  Jf.  Y.  S.  154,  affirmed   192  1884)  14  Abb.  K.  Cas.  474;  Cunning- 

N.    Y.   646   mem.,   84   N.    E.    1113;  bam  v.  Stevenson,  (Sup.  G.  T.  1884) 

Springy  T.  James,    (Sup.  1910)    137  20  Wkly.  Dig.  82. 
App.   Div.    110,   121    N.   Y.   S     1054, 
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is  to  be  SO  dosed,**  and  though  the  usual  margin  is  not  put  up  by 
the  principal.**  If,  however,  no  bona  Me  purchase  or  sale  is 
contemplated  by  the  parties,  but  the  broker  is  employed  merely 
to  negotiate  for  his  principal  a  gambling  contract,  and  this  is 
done,  the  contract  of  employment  is  illegal  and  neither  party  can 
maintain  an  action  thereon.*°  And  if  the  parties  do  not  eaa- 
template  any  purchase  whatsoever  by  the  broker,  but  a  settle- 
ment between  them  in  accordance  with  the  rise  or  fall  in  the 
mai^et,  the  broker  in  fact  acting  as  the  seller,  the  commissitni 
charged  being  merely  his  gambler's  percentage,  the  transaction 
is  without  question  an  illegal  gambling  transaction.** 

§  591.  Proof  of  Intention. — ^An  illegal  intent  will  not  be 

presumed,  and  there  is  therefore  no  presumption  that  it  was  the 
intention  of  the  parties  to  settle  in  accordance  with  the  rise  or 
fall  of  the  market,  and  to  invalidate  the  contract  the  party  attack- 
ing its  validity  and  alleging  that  such  intent  existed  must  prove 
it ; "  and  this  is  true  even  though  the  parties  do  in  fact  come  to 
a  settlement,  in  the  transaction  in  question,  on  the  basis  of  the 
difference  in  the  rise  or  fall  of  the  market  price.**  And  as  a 
general  rule  the  question  of  intention  is  one  of  fact  for  the  deter- 
mination of  the  jury.** 

Though  the  contract  is  in  writing  parol  proof  of  the  intention 
of  the  parties  as  to  the  completion  of  the  sale  is  admissible ;  this 


6S.  Hurd  T.  Taylor,  (1906)  181 
N.  Y.  231,  73  N.  E.  977;  Ewl  v. 
Howell,  (City  Ct.  G.  T.  1884)  14 
AW).  N.  Cas.  474.  See  also  Newman 
V.  Lee,  (Sup.  1903)  87  App.  Div.  116, 
84  N.  Y.  S.  106;  EggleBton  T.  Rum- 
ble, (Sup.  Q.  T.  1892)  49  State  Rep. 
373,  20  N.  Y.  8.  819. 

64.  Earl  v:  Howell,  (City  Ct.  G. 
T.  1884)   14  Abb.  N.  Ca«.  474. 

65.  See  infra,  section  636. 

66.  Hurd  v.  Taylor,  (1905)  181 
N.  Y.  231,  73  N.  E.  977,  reversing 
93  App.  Div.  606  mem.,  87  N.  Y.  S. 
1137. 

67.  Bigelow  v.  Benedict,  (1877)  70 
N.  Y.  202,  affirming  9  Hun  429;  Story 
V.  Salomon,  (1877)  71  N.  Y.  420,  af- 
firming 6  Daly  531 ;  Harris  v.  Tum- 
bridge,  (1880)  83  N.  Y.  92,  99; 
Brooks  V.  People's  Bank  (Sup.  1920) 
192  App.  Div.  641,  183  N.  Y.  S.  243; 
Froet  V.  Clarkson,  (Sup.  1827)  7  Cow. 


24;  Lewis  v.  Wilson,  (Sup.  G.  T. 
1888)  60  Hun  166,  169,  19  SUte  Rep. 
742,  2  N.  Y.  S.  806;  Peck  v.  Doran, 
etc.,  Co.,  (Sup.  O.  T.  1890)  57  Hub 
343,  32  State  Rep.  406,  10  N.  Y.  S. 
401;  Dwiglit  V.  Badgley,  (Sup.  Q.  T. 
1891)  60  Hun  144,  38  SUte  Rep.  118, 
14  N.  E.  498;  Rockwood  v.  Oakfield, 
(Sup.  G.  T.  1886)  2  State  Rep.  331, 
335;  Bottum  v.  Scott,  (Sup.  G.  T. 
1887)  11  State  Rep.  614,  affirmed  120 
N.  Y.  623  mem.,  23  N.  E.  1162 ;  Lngar 
V.  Caney,  (City  a.  G.  T.  1887)  12 
State  Rep.  171,  affirmed  120  N.  Y. 
647  mem.,  24  N.  E.  1102;  Kingsbury 
V.  Kirwin,  (Super.  Ct.  1878)  « 
Super.  Ct.  461,  affinned  77  N.  Y.  612 
mem. 

68.  Story  v.  Salomon,  (1877)  71 
N.  Y.  420,  affirming  6  Daly  631. 

69.  Brooks  v.  People's  Bank,  (Sap. 
1920)  192  App.  Div.  641,  183  N.  Y.  8. 
243. 
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does  not  infringe  the  general  rule  which  forbids  the  introduction 
of  parol  evidence  to  vary  or  contradict  a  written  agreement.'"  A 
party  to  the  transaction  may  testify  directly  as  to  his  own  inten- 
tion," and  as  a  step  to  proving  its  illegal  character  the  party 
seeking  to  enforce  the  contract  may  be  asked  on  cross-examina- 
tion as  to  whether  he  intended  to  complete  the  sale."  One  party, 
however,  is  not  competent  to  testify  as  to  the  intention  of  the 
other  party."  As  proof  of  an  illegal  intent  on  the  part  of  one 
of  the  parties  is  only  a  step  toward  proving  that  the  transaction 
was  illegal,  a  similar  intent  on  the  part  of  the  other  party  being 
also  essential,'*  it  is  not  error  to  refuse  to  permit  the  defendant 
to  testify  to  his  illegal  intent  where  his  counsel  expressly  dis- 
claims any  intention  to  prove  a  similar  intent  on  the  part  of  the 
other  party."  The  illegal  intent  of  a  party  may  be  shown  by  cir- 
cumstantial evidence.'*  Conversations  between  the  parties  at  the 
time  of  the  making  of  the  contract  are  material  as  tending  to 
show  their  intent."  And  where  there  have  been  a  large  number 
of  similar  transactions  between  the  parties  the. course  of  dealing 
and  settlements  on  the  market  difference  may  be  shown,  as  this 
is  evidence  tending  to  prove  that  the  same  intent  existed  in  regard 
to  the  transaction  in  question." 


70.  Peck  v.  Doran,  etc.,  Co.,  (Sup. 
O.  T.  1890)  67  Hun  343,  32  SUte 
Rep.  405,  10  N.  Y.  S.  401;  West  v. 
Wright,  (Sup.  G.  T.  1895)  86- Hun 
438,  67  State  Rep.  627,  33  N.  Y.  S. 
898;  Cassard  v.  Hinman,  (Super.  Ct. 
8p.  T.  1867)  14  Super,  a.  207,  afflnn- 
ing  14  How.  Pr.  84,  on  second  appeal 
19  Super,  a.  8,  14. 

71.  Zeller  v.  Leiter,  (1907)  180 
K.  Y.  361,  82  N.  E.  158,  reversing 
114  App.  Div.  148,  99  N.  Y.  S.  624; 
Dwight  V.  Badgley,  (Sup.  G.  T.  1891) 
60  Hun  144,  38  State  Rep.  112,  14 
N.  Y.  S.  498,  on  second  appeal  76 
Hun  174,  58  State  Rep.  586,  27  N.  Y. 
8.  107;  Kenyon  v.  Luther,  (Sup.  Q. 
T.  1804)  19  SUte  Rep.  32,  4  N.  Y.  B. 
408;  Hentc  v.  Miner,  (Sup.  G.  T. 
1802)  46  State  Rep.  636,  18  N.  Y.  S. 
880. 

79.  Yerkes  v.  Salomon,  (Sup.  G.  T. 
1877)  11  Hun  471.  See  also  Dwright 
r.    Badgley,    (Sup.   G.   T.    1801)    60 


Hun  144,  38  SUte  Rep.  112,  M  N.  Y. 
S.  498. 

75.  Dwight  T.  Badgley,  (Sup.  G.  T. 
1891)  60  Hun  144,  38  State  Rep.  112, 
14  N.  Y.  S.  498. 

74.  See  the  preceding  sectiMi. 

76.  Amsden  t.  Jacobs,  (Sup.  G.  T. 
1894)  75  Hun  311,  68  State  Rep.  196, 
26  N.  Y.  S.  1000,  affirmed  148  N.  Y. 
762  mem.,  43  K.  E.  986. 

76.  ZeUer  y.  Leiter,  (1907)  189 
N.  Y.  361,  82  N.  E.  168;  Dwight  V. 
Badgley,  (Sup.  G.  T.  1894)  76  Hun 
174,  68  SUte  Rep.  585,  27  N.  Y.  S. 
107;  Kenyon  v.  Luther,  (Sup.  O.  T. 
1894)  19  SUte  Rep.  32,  4  K.  Y.  S.  408. 

77.  ZeUer  v.  LeiUr,  (1907)  180 
N.  Y.  361,  82  N.  E.  168,  reveiwng 
114  App.  Div.  148,  90  N.  Y.  8.  624. 

78.  Kenyon  v.  Luther,  (Sup.  Q.  T. 
1894)  19  SUte  Rep.  32,  4  N.  Y.  S. 
498.  But  see  Dwight  v.  Badgley, 
(Sup.  G.  T.  1891)  60  Hun  144,  38 
SUte  Rep.  112,  14  N.  Y.  S.  408. 
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§  592.  Beeoveiy  of  Mom^  Lost  Oenerally;  Common  Law  Sole. 

—  In  the  absence  of  statute  authorizing  such  an  action,  the  gen- 
eral rule  which  denies  relief  from  or  the  enforcement  of  an  illegal 
contract"  applies  fully  to  an  illegal  gambling  contract  and  pre- 
cludes the  loser  from  recovering  the  money  lost  in  case  he  has 
voluntarily  paid  it  to  the  winner."  If  an  employee  or  the  like 
misappropriates  money  of  his  employer  and  loses  it  at  ill^al  gam- 
ing, the  winner  acquires  no  title  thereto  as  against  the  employer 
irrespective  of  whether  he  knew  that  the  money  was  misappro- 
priated or  not,  and  the  law  will  imply  a  promise  by  him  to  repay 
it  to  the  employer.*^ 

§  593. Statatory  Liability  of  Winner  Oenerally. —  There 

are  two  provisions  in  the  Revised  Statutes  (1  Rev.  Stat.  p.  662, 
§§  9  and  14)  which  are  brought  into  the  Penal  Law,  as  regards 
the  right  to  recover  money  lost  at  gaming.  In  one  it  is  provided 
in  general  terms  that  "  any  person  who  shall  pay,  deliver  or 
deposit  any  money,  property  or  thing  in  action,  upon  the  event 
of  any  wager  or  bet  prohibited,  may  sue  for  and  recover  the  same 
of  the  winner  or  person  to  whom  the  same  shall  be  paid  or 
delivered. "  **     In  the  other  it  is  provided  that  ' '  every  person 


79.  See  infra,  section  641  at  seq. 

80.  Ruckman  v.  Pitcher,  (1848)  1 
N.  Y.  392,  400,  4  How.  Pr.  443,  8 
N.  Y.  Leg.  Obs.  177;  Meech  v.  Stoner, 
(1850)  19  N.  Y.  26,  27;  M'Cullum  v. 
Gourley,  (Sup.  1811)  8  Johns.  147; 
Vischer  v.  Yates,  (Sup.  1814)  11 
Johns.  23,  reversed  on  other  grounds 
12  Johns.  1  (sub  nom.  Yates  v. 
Foot);  Weybum  v.  White,  (Sup.  Q. 
T.  1856)  22  Barb.  82;  Wilkenfeld  v. 
Attic  aub,  (Sup.  Tr.  T.  1911)  74 
Misc.  543,  134  N.  Y.  S.  507. 

Where  A  delivered  to  B  two  flrkins 
of  butter,  and  agreed  that  if  P  was 
elected  governor  of  the  state  B  should 
pay  a  certain  price  for  the  butter, 
otherwise  he  was  to  pay  nothing, 
and  P  was  not  elected,  it  wag  held 
tjiat  A  had  no  right  of  action  against 
B  for  the  butter.  M'Cullum  v.  Oour- 
lay,   (Sup.  1811)  8  Johns.  147. 

81.  Caussidiere  v.  Beers,  (App. 
1865)  2  Keyes  198,  1  Abb.  App.  Dec. 
333;  Gilpin  v.  Dalv,  (Sup.  1890)  24 
Abb.  N.  Cas.  216,  11  N.  Y.  S.  6.  See 
also  Botts  y.  Mercantile  Bank,  (Sup. 


1915)  170  App.  Div.  879,  15«  N.  Y.  8. 
700;  Conway  v.  Conway,  (Sup.  Sp. 
T.  1893)  4  Misc.  312,  24  N.  Y.  S.  261. 

8S.  Penal  Law,  g  994;  39  McKin- 
ney's  Cons.  Laws,  p.  368. 

This  provision,  in  so  far  as  a  wi^r 
on  a  -horse  was  concerned,  is  not  im- 
pliedly repealed  by  the  Percy-Gray 
Racing  Law  (Laws  1805,  ch.  670, 
$17),  which  imposes  on  a  person 
making  or  recording  a  bet  or  wager 
on  certain  race  courses  liability  to  a 
civil  action,  at  the  hands  of  the  per- 
son betting  with  him,  for  the  amount 
0f  the  wager,  whidi  liability  is  ex- 
pressly denominated  a  penalty  and  is 
declared  to  be  exclusive  of  all  other 
penalties  prescribed  by  law  for  the 
acts  specified  in  the  section.  Mendoa 
V.  Rose,  (Sup.  App.  T.  1904)  44  Misc. 
241,  88  N.  Y.  S.  938;  Mendoia  v. 
Levy,  (Sup.  1004)  98  App.  Div.  326, 
90  N.  Y.  S.  748.  Nor  is  it  repealed, 
as  regards  a  wager  on  a  horse  race, 
by  the  provision  (see  Penal  Law, 
I  987;  30  McKinney's  Cons.  Laws, 
p.  364)  making  the  racing  of  anrimab 
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who  shall,  by  playing  at  any  game,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play,  lose  at  any  time  on  sitting,  the  sum  or 
Talue  of  twenty-five  dollars  or  upwards,  and  shall  pay  or  deliver 
the  same  or  any  part  thereof,  may,  within  three  calendar  months 
after  such  payment  or  delivery,  sue  for  and  recover  the  money 
or  value  of  the  things  so  lost  and  paid  or  delivered,  from  the 
winner  thereof."'*  These  two  provisions  are  not  cumulative 
merely  but  relate  to  different  kinds  of  gambling,  and  where  a 
person  seeks  to  recover  money  lost  at  a  game  of  cards  -or  the  like 
he  must  bring  himself  within  the  latter  section."  And  to  recover 
for  money  lost  at  cards  more  than  twenty-five  dollars  must  be 
lost  at  one  sitting."  The  fact  that  the  bet  was  made  with  the 
intent  on  the  part  of  the  loser  to  sue  for  the  recovery  of  his  money 
in  case  he  lost  does  not  affect  his  right  to  recover,**  nor  the  fact 


for  a  wager  or  stake  a  misdemeanor, 
and  providing  for  a  forfeiture  to  the 
state  of  the  animal  raced  and  the 
money  or  other  property  staked  or 
het.  French  v.  Matteson,.  (Sup.  Sp. 
T.  1901 )  34  Misc.  425,  69  N.  Y.  S.  869. 

83.  Penal  Law,  |  99S;  39  McKin- 
ney's  Cons.  Laws,  p.  370.  It  is  fur- 
ther provided  in  this  section  that: 
"  In  case  the  person  losing  such  sum 
or  value  shall  not,  within  the  time 
aforesaid,  in  good  faith  and  without 
collusion,  sue  for  the  sum  or  value  so 
by  him  lost  and  paid  or  delivered, 
and  prosecute  such  suit  toi  effect 
without  unreasonable  delay,  the  over- 
seers of  the  poor  of  the  town  where 
the  offense  was  committed  may  sue 
for  and  recover  the  sum  or  value  so 
lost  and  paid,  together  with  treble 
the  said  sum  or  value,  from  the  win- 
ner thereof,  for  the  benefit  of  the 
poor." 

84.  Wilkenfeld  v.  Attic  Club,  (Sup. 
Tr.  T.  1911)  74  Misc.  543,  134  N.  Y. 
8.  507;  Langworthy  v.  Broomley, 
(Sup.  Sp.  T.  1864)  29  How.  Pr.  92; 
ArrietU  v.  Morrissey,  (Com.  PI.  G.  T. 
1866)  1  Abb.  Pr.  K.  S.  439;  Rosen- 
feld  V.  Hendenson,  (Sup.  Sp.  T.  1882) 
6  Month.  L.  Bui.  2.  .See  also  Liebman 
V.  Miller,  (City  Ct.  G.  T.  1897)  20 
Misc.  706,  46  N.  Y.  S.  532. 

In  Langworthy  v.  Broomley,  (Sup. 
8p.  T.  1864)   29  How.  Pr.  92,  where 


an  action  was  brought  to  recover 
money  lost  at  a  game  of  faro,  Mor- 
gan, J.,  said:  "  If  section  9  provides 
for  this  case,  then  section  14  is  use- 
less, except  to  authorize  the  overseers 
of  the  poor  to  sue  for  and  recover  the 
money  lost  at  play  when  the  loss 
amounts  to  twenty-five  dollars  at  one 
time  or  sitting,  and  the  loser  neglects 
to  sue  for  it  within  three  calendar 
months  after  he  has  paid  it  over  to 
the  receiver,  as  provided  in  section 
15.  Notwithstanding  the  close  con- 
nection existing  between  the  different 
species  of  gambling,  it  must  be  as- 
sumed, I  think,  that  the  I^islsture 
has  made  provision  for  two  classes  of 
cases;  one  where  parties  bet  or  wager 
a  sum  of  money  upon  some  contin- 
gent event;  and  the  other,  where  the 
parties  play  at  a  game,  or  bet  on  the 
sides  or  hands  of  such  as  do  play. 
Section  14,  if  it  means  anything,  re- 
fers to  gambling  where  parties  play 
at  cards  or  dice,  or  some  other  game, 
not  to  wagers  which  parties  make 
with  each  other  upon  contingent 
events,  as  upon  the  result  of  a  horse 
race  or  of  a  presidential  election." 

85.  Wilkenfeld  v.  Attic  Club,  (Sup. 
Tr.  T.  1911)  74  Misc.  543,  134  N.  Y. 
S.  507. 

88.  Moulton  v.  Westehester  Racing 
Ass'n,  (Sup.  1904)  95  App.  Div.  276, 
88  N.  Y.  S.  605,  affirming  42  ITisc. 


Digitized  by  VjOOQIC 


904  NEW  YORK  LAW  OF  CONTRACTS  [|  fiM 

that  the  lofler  does  not  part  with  the  money  or  property  bet  until 
after  the  wager  is  determined."  But  where  the  stake  won  was 
an  artiele  of  personal  property  which  the  loser  retained  in  his 
possession,  and  when  the  event  was  determined  against  him  pur- 
chased it  from  the  winner,  the  loser  cannot  treat  the  sale  of  the 
property  to  him  by  the  winner  as  a  conversion  by  the  latter  and 
reoover  therefor."  Where  the  transaction  takes  the  form  of  a 
pnrdiase  of  stock  or  other  commodities  on  margin,  without  any 
int^ticm  of  either  party  to  complete  the  sale,  but  instead,  to 
settle  on  the  difference  in  the  rise  or  fall  of  the  market,  this  con- 
stitutes a  wager,*  and  entitles  a  party  to  recover  the  money  paid 
by  him  in  the  settlement  of  such  a  contract.*  No  demand  for  a 
retam  of  the  money  is  required  before  bring^ing  suit.^ 

§  594. Persons  UaMe  0«nera]l7.— To  render  a  person  little 

under  the  general  provision  he  must  be,  as  provided  in  the  statute, 
either  the  "  winner  or  x>er8on  to  whom  the  money  is  paid."** 
And  it  would  seem  that  where  a  gambling  contract  is  in  the  form 
of  a  purchase  or  sale  of  stock  or  the  like,  with  the  intent  merely 
to  settle  on  the  difference  in  the  rise  or  fall  of  the  market,  and 
the  action  is  brought  against  a  partnership  with  which  prior 
transactions  had  been  had,  a  member  of  the  firm  who  had  retired 
therefrom  at  the  time  of  the  transaction  in  question  cannot  be 
held  liable  though  the  plaintiff  had  no  notice  of  his  retirement.** 
So  where  the  stake  on  the  winning  side  is  made  up  of  contribu- 
tions by  several  persons,  thou^  the  bet  is  made  in  the  name  of 
one,  the  person  in  whose  name  the  bet  is  made  cannot  be  held 
liable  as  a  winner  for  the  entire  stake  but  only  to  the  extent  that 
he  was  an  actual  winner,  especially  where  the  loser  was  aware 

487,  84  N.  y.  S.  871.    The  action  in  N.  Y.  8.  401;  West  v.  Wright,  (Sup. 

this    case    was    broiight    under    the  G.  T.  1896 )  86  Hun  436,  67  State  B^. 

Percy-Gray  Racing  Law  (Laws  1895,  627,  83  N.  Y.  S.  898. 
ch.  670,  §   17).     There  is  no  reason         81.  Mendoza  y.  Levy,   (Sup.  1904) 

why  the  same  principle  should  not  98  App.  Div.  326;  90  N.  Y.  S.  748; 

a{^ly   where   the  action   is   brought  Mendoza  v.  Rose,  (Sup.  App.  T.  1905) 

under  the  general  proyision.  46  Misc.  614,  92  N.  Y.  S.  791.    This 

87.  Lewis  v.  Min«r,  (Sup.  1846)  3  is    also    true   where    the    action    is 
Denio  103.  against    a    stakeholder.      See    infra, 

88.  Lewis  v.  Miner,  (Sup.  1846)  3  section  696. 

Denio  103.  88.  West  v.   Wright,    (Sup.  O.   T. 

88.  See  supra,  section  500.  1896)  86  Hun  436,  67  State  Rep.  627, 

80.  McCarthy    v.    Meaney,    (1905)  83  N.  Y.  S.  898. 

183  N.  Y.  190,  76  N.  E.  36;  Peck  v.  93.  Weet   v.   Wright,    (Snp.   G.    T 

Doran,  etc.,  Co.,    (Sup.  G.  T.   1890)  1805)  86  Hun  436,  67  SUte  Rep.  627, 

67  Hmi.  343,  32  State  Rep.  405,  10  33  N.  Y.  S.  898. 
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of  the  manner  in  which  the  stake  on  the  winning  side  was  made 
tip,  though  he  did  not  know  the  names  of  the  several  contributors 
who  had  received  their  share  of  the  stakes.**  Where  a  person 
engages  in  a  game  of  cards,  such  as  poker,  in  which  there  are  a 
number  of  contestants,  to  entitle  him  to  recover  from  another 
player  money  lost  in  such  game  he  must  establish  with  reasonable 
certainty  the  amount  won  from  him  by  the  player  so  sought  to  be 
held  liable;  proof  merely  that  the  plaintiff  lost  money  in  a  series 
of  games  in  which  the  defendant  was  a  participant  and  winner  to 
an  unestablished  amount  is  insufficient  as  a  basis  for  any  recovery.* 
And  this  has  been  held  true  though  the  player  sought  to  be  held 
liable  was  the  one  known  as  the  banker  of  the  game,  that  is,  the 
person  who  issues  the  chips  with  which  the  game  is  played, 
accounting  to  each  player  for  the  amount  of  money  represented  by 
the  chips  returned.**  The  fact  that  a  racing  association  permits 
a  bookmaker  to  conduct  his  betting  business  on  the  grounds  does 
not  render  it  liable  for  moneys  lost  to  the  bookmaker,  as  the  bet 
is  not  with  the  association  nor  is  it  in  any  sense  the  winner.*^  Like- 
wise a  saloon  keeper  or  the  like  in  whose  place  a  game  of  cards 
is  played,  but  in  which  he  does  not  take  part,  is  not  liable  for 
money  lost  by  one  of  the  players.**  Where  in  a  banking  game 
"  chips  "  or  markers  are  purchased  by  the  players  from  the 
person  running  the  game,  which  are  redeemed  by  the  latter,  a 
person  losing  such  markers  to  the  banker  is  regarded  as  losing 
money  so  as  to  entitle  him  to  recover  the  amount  they  represent.** 

94.  Ziell;  v.  Warren,   (Sup.  1819)  H  is  aU  the  plaintiff  has  a  rigbt  t« 

17  Johns.  192.    In  this  case  Spenoer,  d«uand." 

CSi.  J.,  eaye:     "The   defendant  can-  8S.  Ransom  v.  Vermilyea,  (City  Ct. 

not  be  coMidered  the  winner  of  any  Tr.  T.  1887)   11  State  Rep.  683. 
more  than  the  sum  he  actually  gained  M.  Rans(HU  t.  Vermilyea,  ( City  Gt, 

by  the  event  of  the  wager;  no  more  Tr.  T.  1887)   11  State  Rep.  683.    put 

ever  came  into  his  hands;  the  object  see  Johnson  v.*  Clark,   (i^p.  App.  T. 

of   the  statutes   is  to  subject  thoee  1898)  23  Misc.  346,  51  X.  Y.  S.  238. 
who  shall   bet  upon  horse-racing  to         97.  Moulton  v.  Westchester  Racing 

punishment,  criminally,  and  also  to  Ass'n,  (Sup.  1904)  95  App.  Div.  276, 

avoid  the  contract,  and  place  the  par-  88  N.  Y.  S.  695,  affirming  42  Miac 

tiee  in  statu  quo  as  to  all  the  moneys  487,  84  N.  Y.  S.  871. 
won  or  lost  on  the  race.    Nominally,         98.  Federkowitz  v.  Holowefik,  (Sup. 

the  defendant  won  the  (150  furnished  App.  T.  1918)  168  N.  Y.  S.  4. 
by  the  plaintiff,  but  in  point  of  fact         99.  Meech    v.    Stoner,    (1869)     19 

he   won   Mily   934J50.     Both   parties  ff.  Y.  26   (markers  issued  by  banker 

«ta.nd   in  pari   delicto;    neither  has  in  game  of  faro).    See  also  Johnson 

a  claim  to  any  peculiar  favor  or  in-  v.   Clark,    (Sup.   App.   T.    1898)    23 

dnlgence  of  the  court;  if  the  defend-  Ifisc.  346,  51  N.  Y.  S.  238. 
ant  is  compelled  to  refund  his  gains. 
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§  595. Liability  of  Stakehdctor;  CknmiKHi  Law  Liability. 

— ^At  conunon  law  if  the  wager  is  such  as  to  be  detrimental  to 
the  public  interest,  and  therefore  illegal,  an  action  cannot  be  main- 
tained by  the  winner  to  recover  the  stakes  from  the  stakeholder  in 
accordance  with  the  wager  contract.*  Nor,  according  to  the  view 
taken  in  our  state  independently  of  statute,  can  the  loser  recover 
the  money  or  property  deposited  by  him  with  the  stakeholder, 
where  no  attempt  was  made  to  repudiate  the  wager  until  after  the 
event  had  happened  on  which  the  wager  depended,  although  the 
stakes  remained  in  the  hands  of  the  stakeholder  until  after  he 
was  given  notice  not  to  pay  them  over  to  the  winner.*  In  this 
connection  Parker,  J.,  says:  **  The  plaintiff  does  not  seek  to 
recover  under  the  statute  against  betting  and  gaming,  .  .  .  but 
his  counsel  contends  that,  upon  the  facts  proved,  he  was  entitled 
to  recover  at  common  law.  He  claims  that  by  the  common  law  a 
party  to  a  bet  may  rescind  it  and  recover  back  the  property,  on 
giving  notice  to  the  stakeholder  not  to  deliver  it  to  the  winner,  at 
any  time  before  it  has  been  actually  delivered.  Such  have 
undoubtedly  been  the  English  decisions.  .  .  .  But  I  understand 
it  to  be  now  well  settled,  in  this  state,  that  a  party  to  a  bet  cannot 
recover  back  money  or  property  deposited  with  a  stakeholder, 
unless  he  gives  notice  not  to  pay  it  over,  before  the  happening 
of  the  event  on  which  the  bet  depends.  .  .  .  Such  a  contract,  being 
against  public  policy,  is  void,  and  while  it  is  executory,  may  be 
rescinded  by  either  party.  But  after  the  bet  is  lost  or  won,  the 
stakeholder  holding  the  property  as  the  agent  of  the  winning 
party,  the  contract  is  partially  at  least  executed.  Then  the 
maxim,  potior  est  conditio  defendentis,  applies,  and  the  law  will 
not  relieve  against  an  executed  illegal  contract."*  It  was  con- 
sidered otherwise,  however,  where  the  party  to  the  wager,  before 
the  happening  of  the  contingent  event,  withdrew  from  the  wager 
and  demanded  the  return  of  his  stake.*  It  seems  that  a  promise  by 

1.  Bunn  V.  Riker,    (Sup.    1809)    4  177;  Eggers  v.  Kluaeman,  (Sup.  Sp. 

Johns.  426;  Bust  v.  Gott,  (Sup.  1828)  T.  1885)   16  Abb.  N.  Cas.  226. 

0  Cow.  160.  S.  Like  ▼.  Thompson,   (Sup.  O.  T. 

S.  Yates  v.  Foot,    (Ct.  Err.  1814)  1860)  9  Barb.  316,  316. 

12  Johnd.  1,  reversing  11  Johns.  23  4.  Vischer  v.   Yates,    (Sup.    1814) 

(sub  nom.  Vischer  v.  Yates) ;  Fowler  II    Johns.    23,    reversed    on    otiier 

V.  Van  Surdam,  (Sup.  1845)   1  Denio  grounds  12  Johns.  1  (sub  nom.  Yates 

657,  560;  Like  v.  Thmipson,  (Sup.  G.  v.  Foot).    See  also  Morgan  v.  Oroff, 

T.  1860)  9  Barb.  315.    See  also  Rude-  (Sup.  G.  T.  1848)    4  Barb.  524,  628, 

man  v.  Pitcher,  (1848)   1  N.  Y.  302,  reversing  6  Denio  364. 
402,  4  How.  Pr.  443.  8  N.  Y.  Leg.  Obe. 
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the  winner  to  repay  to  the  stakeholder  the  amount  of  the  loser's 
stake,  in  case  the  loser  does  not  sanction  its  payment  to  the  winner, 
is  enforceable.  And  where  the  loser  deposited  with  the  stake- 
holder money  borrowed  by  him  from  the  stakeholder  for  the  pur- 
pose of  making  the  bet,  a  promise  by  the  winner  to  repay  to  the 
stakeholder,  in  consideration  of  his  paying  over  the  stakes,  the 
amount  so  borrowed,  if  the  borrower  refused  to  pay  it  or  a 
recovery  coidd  not  be  had  therefor,  was  held*  to  be  enforceable, 
Bronson,  C.  J.,  saying:  "  So  far  as  relates  to  the  money  thus 
paid  over  to  the  defendant  as  a  winner,  the  action  is  not  against 
the  policy  of  the  statute,  but  the  reverse.  It  disafiSrms  the  wager, 
and  advances  the  policy  of  the  law."* 

§  596. Statutory    Uabilily   of   Stakeholder.— An   early 

statute  which  is  brought  into  our  Penal  Law  (see  Penal  Law, 
§  994;  39  McKinney's  Cons.  Laws,  p.  368)  •  expressly  authorizes 
a  party  to  an  illegal  wager  to  recover  from  the  stakeholder  the 
amount  deposited  by  him,  irrespective  of  whether  the  stakes  have 
been  paid  over  to  the  winner  or  not.'  Where  a  broker  is  employed 
to  negotiate  for  his  principal  a  gambling  contract  in  the  form  of 
a  contract  of  sale  for  future  delivery,  he  may  be  regarded  as  a 
stakeholder  with  respect  to  the  money  placed  in  his  hands  by  his 
principal,  so  as  to  render  him  liable  under  the  statute.*  "Where, 
after  money  has  been  lost  at  gaming,  the  loser  deposits  money  with 
another  to  be  paid  over  to  the  winner,  the  person  with  whom  the 
money  is  so  deposited  is  in  no  sense  a  stakeholder  so  as  to  render 
him  liable  to  the  loser.*  The  fact  that  the  stake  deposited  with  a 
stakeholder  consisted  of  foreign  bank  bills  the  circulation  of  which 
as  money  was  prohibited  -by  statute  was  held  not  to  preclude  its 
recovery.^"  As  the  statute  makes  the  stakeholder  liable  absolutely 
and  in  all  events,  no  demand  on  him  for  a  return  of  the  money 
is  necessary  before  the  institution  of  the  action  for  its  recovery, 
especially  where  the  stakes  have  been  paid  over  by  the  stake- 
holder to  the  wiimer."   The  early  statute  (1  Rev.  Law,  p.  223,  §  5) 

5.  P«ck  T.  Briggs,  (Sap.  1846)   3  Beg.  Oct.  29,  1886,    This  case  is  re- 

Denio  107.  ferred  to  and  distinguished  in  Ban- 

8.  1  Bev.  Stat.  p.  662,  tit.  8,  |  9.  aom  v.  VermUyea,   (City  Ct.  Tr.  T. 

7.  Olfaley  v.  rReeBe,    (Sup.  O.  T.  1887)   11  State  Rep.  683. 

1849)  6  Barb.  668;  Liebman  v.  Miller,  10.  Buckman  t.  Pitcher,  (1860)  20 

(City  a.  a.  T.  1807)  20  Misc.  706,  N.  Y.  9,  affirming  13  Barb.  666. 

4«N.  T.S.  632.  11.  Buckman  v.  Pitcher,   (1848)   1 

8.  Bockwood  v.  Oakfleld,   (Sup.  G.  N.  Y.  392,  4  How.  Pr.  443,  8  N.  Y. 
T.  1886)  2  SUte  Bep.  331.  Leg.  Obs.  177. 

9.  McOuire  v.  Mearls,  N.  Y.  Daily 
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authorizing  the  loser  to  recover  money  lost  at  gaining,  without 
rendering  in  express  terms  the  stakeholder  liable,  was  construed 
as  entitling  the  loser  to  recover  from  the  stakeholder  where  the 
latter  paid  over  the  stake  after  notice  from  the  loser  not  to  do 
so."  Interest  on  the  amount  deposited  by  the  plaintiff  with  the 
stakeholder  is  recoverable  from  the  time  of  the  demand  for  its 
repayment,  or,  if  no  previous  demand  is  made,  from  the  com- 
mencement of  the  action,  even  though  the  money  was  paid  over 
by  the  stakeholder  to  the  winner." 

§  597. Cknuent  of  Loser  to  PaTment  over  by  Stakeholder. 

— ^A  recovery  by  the  loser  is  authorized  though  the  stakes  have . 
been  paid  over  to  the  winner  with  the  consent  of  the  loser,  given 
in  fulfilment  of  the  wager  contract,  and  as  money  won  by  the 
winner."  Thus  where  in  an  action  to  recover  from  a  stakeholder 
money  deposited  with  him  by  the  plaintiff,  on  a  bet  on  a  cock  fight, 
the  evidence  was  that  within  fifteen  minutes  after  Ihe  termination 
of  the  fight  the  plaintiff  told  the  defendant  to  "  give  up  the 
money  to  Courtney  [the  other  party  to  the  wager] ;  it  was  Court- 
ney's money,"  it  was  held  error  in  the  judge  to  submit  to  the 
jury,  on  this  evidence,  the  question  whether  the  plaintiff  directed 
the  money  to  be  paid  over  as  money  won  on  the  event  of  the  cock 
fight,  or  whether,  without  regard  to  any  wager,  and  as  a  voluntary 
gift  or  gratuity,  he  should  have  instructed  them  as  a  matter  of 
law  to  find  a  verdict  for  the  plaintiff."  In  this  connection 
Jones,  J.,  says:  "  The  payment  of  the  money  over  to  the  winner 
by  the  consent  and  direction  of  the  plaintiff  constitutes  the  princi- 
pal ground  of  defense.  It  is  claimed  for  the  defendant  that  he 
is  discharged  thereby  from  all  liability  to  return  or  pay  back  to 
the  plaintiff  the  money  thus  paid  by  his  order  to  the  winner.  The 
plaintiff  is  bound,  it  is  said,  by  his  own  act,  and  is  precluded  and 
estopped  by  his  consent  and  direction  to  the  stakeholder  to  pay 
the  stakes  to  the  winner,  and  the  payment  over  of  the  same  by  the 
stakeholder  in  obedience  to  such  direction,  from  now  claiming  the 
money  as  being  still  his  own,  and  coercing  the  payment  of  it  by 

la.  SimmonB    v.     Borland,     (Sup.  N.  Y.  392,  4  How.  Pr.  443,  8  N.  Y. 

1813)   10  Johns.  468;  Allen  v.  Ehle,  L«g.  Obe.  177,  on  second  appeal  20 

(Sup.  1827)  7  Cow.  496;  IiTKeon  v.  N.  Y.  9;  Storey  v.  Brennan,   (1867) 

Caherty,  (Super,  a.  1829)  2  Super.  16  N.  Y.  624;  MaJiony  v.  O'Callaj^aa, 

Ct.  299.  (Super.  Ct.  1875)   38  Super.  Ct.  461. 

IS.  Rucltman  t.  Pitcher,  (1860)  20         16.  Storey  y.  Brennan-,   (1867)    16 

N.  Y.  9,  14,  affirming  13  Barb.  556,  N.  Y.  624. 

14.  Ruckman  v.  Pitcher,  (1848)   1 
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the  stakeholder  to  himself.  .  .  .  The  clear  and  obvioos  import 
of  the  lan^age  of  the  statute  is  that  the  payment  of  the  stakes 
or  deposit  by  the  stakeholder  to  the  winner  does  not  discharge  or 
exonerate  him  from  his  liability  to  pay  the  same  to  the  loser, 
who  has  a  perfect  right,  notwithstanding  such  payment  to  the 
winner,  to  recover  the  same  from  the  stakeholder.  There  is  no 
provision  made  or  intimation  given  by  the  statute,  that  the  con- 
sent of  the  loser  to  such  payment,  or  his  direction  to  the  stake- 
holder to  pay  the  same  to  the  winner,  shall  give  effect  to  such  pay- 
ment as  a  discharge  to  the  stakeholder  or  a  bar  to  the  loser's  action 
against  him.  And  in  my  judgment,  any  construction  of  the 
statute  which  should  limit  and  confine  its  application  to  voluntary 
payments  of  the  stakes  by  the  stakeholder  to  the  winner,  and 
aUow  such  payment  over,  when  by  the  order  or  with  the  consent 
of  the  loser,  to  be  valid  and  effectual  as  a  discharge  to  the  stake- 
holder, and  a  defense  for  him  to  the  action  of  the  loser,  would 
COTitravene  the  sense  and  policy  of  the  statute,  and  materially 
impair  the  value  of  the  provisions  on  which  its  successful  opera- 
tion must  depend."* 

§  598.  Oennal  Nature  of  Statutory  Liability.— The  lia- 
bility under  the  general  provision  to  return  to  the  loser  the  money 
lost  is  said  to  be  "  in  the  nature  of  a  penalty  or  forfeiture  for 
the  benefit  of  the  party  aggrieved."  "  The  statute  does  not,  how- 
ever, in  the  strict  sense  impose  a  penalty,"  and  therefore  the  action 
is  not  required  to  be  brought  in  the  county  in  which  the  gambling 
transaction  took  place."  And  it  has  been  held  that  the  statutory 
right  of  recovery  is  so  far  contractual  in  its  nature  that  it  may  be 
set  up  as  a  counterclaim.***  It  is  also  held  that  an  action  to 
recover  money  lost  at  gaming  is  not  an  action  for  the  wrongful 
taking,  detention  or  conversion  of  personal  property  within  the 
meaning  of  Code  Civ.  Proc.  §  549,  authorizing  an  order  of  arrest 
in  such  an  action.'^ 

1<.  Buckman  v.  Pitcher,   (1848)    1  Arrieta  v.  Morriseey,  (Com.  PI.  G.  T. 

N.   Y.   892,  396,  4  How.  Pr.  448,   8  18«6)  1  Abb.  Pr.  N.  S.  439. 

N.  T.  Leg.  Obs.  177.  19.  Mendoza  t.  Rose,  (Sup.  App.  T. 

17.  Weyburn  v.  White,  (Sup.  O.  T.  1904)  44  Miac.  241,  88  N.  Y.  S.  938. 
1860)  22  Barb.  82,  83.  20.  McDougall  v.'WaUing,  (Sup.  Q. 

18.  Meech    v.    Stoner,     (1869)     19  T.  1867)  48  Barb.  364. 

K.   Y.  26;   Mendoca  v.  Levy,    (Sup.  SI.  Tompkins  v.  Smith,  (Super.  Ot. 

1904)   98  App.  Div.  326,  90  N.  Y.  S.  O.  T.  1882)   48  Super.  Ct.  113,  2  Civ. 

748;  Mendosa  v.  Rose,  (Sup.  App.  T.  Pro.  21,  62  How.  Pr.'  499,  affirmed  89 

1904)  44  Misc.  241,  88  N.  Y.  8.  938;  K.  Y.  602  mem.    See  also  Staub  y. 
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§  599. Assigmnent  of  Bigbt  of  Beoovery.— The  authori- 
ties have  not  been  in  accord  as  regards  the  right  of  the  loser  to 
assign  his  statutory  cause  of  action  to  recover  money  lost  at  gam- 
ing. In  quite  an  early  case  in  the  Supreme  Court  the  view  is  taken 
that  the  action  can  be  maintained  only  by  the  loser  in  his  own 
name,  and  cannot  be  assigned  so  as  to  enable  the  assignee  to  main- 
tain an  action  in  his  own  name.*"  In  a  later  ease,  however,  in  the 
Court  of  Appeals,  the  assignability  of  the  cause  of  action  is  upheld 
and  the  right  of  the  assignee  to  sue  in  his  own  name  is  sustained. 
In  this  case  Comstock,  J.,  after  referring  to  the  common  law  rule 
and  its  modification  by  our  statute,  says:  "  That  statute  declares 
that  the  '  person  '  who  has  lost  the  money  may  recover  it  back  if 
he  sues  within  a  specified  time.  In  a  literal  and  exact  sense  the 
statute  gives  the  action,  because  without  it  the  suit  could  not  be 
maintained.  Yet  the  clause  does  not  so  much  create  the  right  as 
it  removes  the  difficulty  which  obstructed  the  remedy.  The  r^ht 
in  such  a  case  rests  upon  the  illegality  and  the  voidness  of  the 
transaction;  upon  the  absence  of  any  just  or  legal  title  in  the 
defendant  to  the  money  or  thing  in  controversy.  ,  .  .  But  the 
statute,  it  is  said,  gives  the  action  to  '  the  person, '  and  not  to  his 
assigns  or  representatives.  Upon  the  precise  terms  of  the  statute, 
this  is  so ;  yet  it  is  difficult  to  suggest  any  reason  why  the  right  to 
be  asserted  in  such  an  action  would  not  devolve  upon  the  admin- 
istrator, and  thus  become  a  fund  for  the  payment  of  debts  or  for 
distribution  amongst  the  next  of  kin ;  or  why  an  assignee  in  bank- 
ruptcy or  insolvency  would  not  succeed  to  the  claim  and  be  able  to 
enforce  it  for  the  benefit  of  creditors.  The  assignability  of  things 
in  action  is  now  the  rule;  nonassignability,  the  exception.  And 
this  exception  is  confimed  to  wrongs  done  to  the  person,  the  repu- 
tation, or  the  feelings  of  the  injured  party,  and  to  contracts  of  a 
purely  personal  nature,  like  promises  of  marriage.  .  .  .  The  right 
to  claim  and  sue  for  money  or  property  lost  in  gaming  is  clearly 
not  within  the  principles  on  which  the  exception  rests.  To  take 
money  from  a  person  by  gaming  is,  in  a  just  sense,  a  wrong  done 
to  his  estate.  .  .  .  Such  a  cause  of  action,  according  to  all  the 
analogies  of  the  law,  is  capable  of  transmission  and  assignment."  ** 

Myers,  (Sup.  1897)  16  App.  Div.  476,  N.   Y.    26.     See    also    McDougall    v. 

44  N.  Y.  S.  954.  Walling,   (Sup.  O.  T.  1867)   48  Barb. 

22.  Weyburn  .v.  White,  (Sup.  G.  T.  364;  Zeltner  v.  Irwin,  (Sup.  App.  T. 
1856)   22  Barb.  82.  1897)   21  Migc.  13,  46  N.  T.  S.  862. 

23.  Meech   v.    Stmet,    (1859)     19  affirming  20  Ifiac.  398,  46  N.  Y.  S. 
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And  it  is  held  that  the  further  provision  of  the  statute  giving  the 
overseers  of  the  poor  a  right  of  action  in  case  the  loser  does  not, 
within  the  time  limited,  sue  to  enforce  his  right,  does  not  affect 
the  right  of  the  loser  to  assign  his  cause  of  action.^  And  this 
includes,  it  seems,  the  right  to  recover  the  amount  lost  from  the 
stakeholder.*    The  assignment  is  not  required  to  be  in  writing." 

§  600. Wagara  Hade  tbrongh  Agents;  Who  May  Sue.— 

If  the  wager  is  made  by  an  agent  in  his  own  name,  his  principal, 
in  case  the  wager  is  lost,  may  sue  for  its  recovery,*'  and  this  is  held 
true  though  the  agent  expressly  stated  to  the  other  party  to  the 
wager  that  his  principal  was  in  no  way  connected  with  the  trans- 
action.** Ordinarily  to  entitle  a  person  to  recover  under  the  stat- 
ute it  is  necessary  that  he  should  be  in  fact  the  actual  loser,  and 
his  recovery  is  limited  to  the  amount  of  his  loss ;  **  and  it  has  been 
held  that  if  the  bet  is  made  by  an  agent  his  principal  must  sue  for 
its  recovery  and  not  the  agent.**  Where  the  stakes  on  the  losing 
side  are  made  up  by  several  persons,  though  the  bet  is  made  in  the 
name  of  one,  each  contributor  must  sue  for  the  amount  of  his  own 
loss."   It  has  been  expressly  so  held  in  the  Court  of  Appeals  wher« 


1036,  reversed  on  other  grounds  26 
App.  Div.  228,  49  N.  Y.  S.  337;  Bern- 
stein v.  Horth,  (Sup.  App.  T.  1908) 
85  N.  Y.  S.  263. 

S4.  Meech  v.  Stoner,  (1859)  19 
N.  Y.  26.  In  this  connection  Com- 
etock,  J.,  aays:  "The  aubetantive 
right  is  to  recover  back  money,  lost 
in  gaming,  to  which  the  winner  has 
acquired  no  title.  This  does  not 
becWe  a  mere  personal-  privilege  to 
•ne,  in  conseqaenoe  of  the  shortness 
of  the  limitation.  If  the  right  is  not 
asserted  within  the  time,  it  is  gone. 
The  overseers  may  then  sue  according 
to  the  16th  section  of  the  statute; 
but  their  action  is  not  for  the  same 
cause.  They  may  '  sue  for  and  re- 
cover the  sum  or  value  so  lost  and 
paid,  together  with  treble  the  said 
sum  or  value.'  This  action  is  not,  like 
that  of  the  loser,  based  upon  the  duty 
of  restoring  the  money  won,  but  is 
for  a  penalty  intended  to  repress  the 
vice  of  gaining.  The  statute  first  pro- 
vides for  restitution  between  the  par- 
ties, if  claimed  within  a  short  period 
of  time;  if  not  so  claimed,  then  the 


penalty  attaches  in  favor  of  the  over- 
seers. In  this  legislation  <l  can  see 
nothing  of  mere  privilege  as  distin- 
guished from  the  right  of  property 
and  its  ordinary  incidents." 

55.  Bernstein  v.  Horth,  (Sup.  App. 
T.  1903)  86  N.  Y.  S.  263. 

56.  Bernstein  v.  Horth,  (Sup.  App. 
T.  1903)  86  N.  y.  S.  263. 

57.  Ruckman  v.  Pitcher,  (1859)  20 
N.  Y.  9,  12;  Pulver  v.  Burke,  (Sup. 
G.  T.  1868)  56  Barb.  390.  See  also 
Vischer  v.  Yates,  (Sup.  1814)  11 
Johns.  23,  reversed  on  other  grounds 
12  Johns.  1  (sub  nom.  Yates  v.  Foot). 

28.  Pulver  v.  Burke,  (Sup.  G.  T. 
1868)   66  Barb.  390. 

29.  Ruckman  v.  Pitcher,  (1859)  20 
N.  Y.  9,  aflBrming  13  Barb.  666. 

30.  Moulton  v.  Westchester  Racing 
Ass'n,  (Sup.  1904)  95  App.  Div.  276, 
88  N.  Y.  S.  695. 

31.  Pulver  v.  Burke,  (Sup.  O.  T. 
1868)  66  Barb.  390.  But  see  Hay- 
wood V.  Sheldon,  (Sup.  1816)  13 
Johns.  88;  McKeon  v.  Caherty,  (Sup. 
1830)  3  Wend.  494,  aflSrming  1  Super. 
Ct.  300. 
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the  action  is  against  a  stakeholder  to  enforce  his  statutory  liability, 
as  the  plaintiff  should  be  permitted  to  recover  only  to  the  extent 
that  he  is  beneficially  interested  in  the  stake.**  In  this  connection 
Comstock,  J.,  says :  "  There  is  no  rule  or  agency  which  entitles  him 
(the  agent]  to  maintain  the  action  for  the  sums  whieh  belonged  to 
his  principals.  An  agent  may,  in  many  cases,  sue  npon  express 
contracts  made  with  himself  by  name.  In  this  case  the  r%ht  of 
action,  so  far  as  any  general  principle  is  involved,  rests  upon  the 
implied  duty  of  restoring  the  money  lost  in  an  illegal  wager,  the 
eontract  or  wager  itself  being  entirely  void.  But  this  implied 
assumpsit  or  duty  arises  only  in  favor  of  those  to  whom  the  money 
in  fact  belonged,  and  therefore  cannot  be  enforced  in  the  name  of 
another  person  to  whom  the  obligation  Is  in  no  sense  due.  If  we 
look  at  the  statute  concerning  '  betting  and  gaming,'  we  find 
BOthing  in  its  terms  leading  to  a  different  conclusion.  The  lan- 
guage is  that  *  any  person,  who  shall  pay,  deliver  or  deposit  any 
money,  etc.,  may  sue '  .  .  .  The  statute  ...  has  done  little  if 
anything  more  than  to  remove  these  impediments  in  the  way  of  a 
l^al  remedy  for  the  legal  wrong  of  retaining  from  the  owner 
money  or  property  the  possession  of  which  is  thus  acquired.  Resti- 
tution is  the  policy  of  this  enactment,  and  I  feel  quite  clear  in  the 
opinion  that  the  legislature  did  not  design  to  withhold  it  from  the 
person  really  entitled  to  it,  and  give  it  to  another  who  may  have 
no  interest  in  the  transaction."** 

§  601. Limitation  of  ActkHis.— To  entitle  the  loser  to 

recover  under  the  provision  relating  to  losers  at  any  game,  etc, 
action  must  be  brought,  as  provided  in  the  statute,  within  three 
months  after  payment.*^  Under  the  other  provision  the  time 
within  which  the  action  may  be  brought  is  governed  by  the  general 
provision  of  the  statute  of  limitation  (2  Rev.  Stat.  p.  298,  §  81; 
Code  Civ.  Prac.  §  383,  subd.  3),  which  requires  "  all  actions  upon 
any  statute  made  or  to  be  made,  for  any  forfeiture  or  cause,  the 
benefit  and  suit  whereof  is  limited  to  the  party  aggrieved,  or  to 
such  party  and  the  people  of  this  state,  shall  be  commenced  within 
three  years  after  the  offense  committed,  or  the  cause  of  action 
accrued,  and  not  after."'*     Consequently  an  action  to  recover 

33.  Buckman  V.  Piticher,  (1860)  20  Wilkenfeld  v.  Attic  Club,   (Sup.  Tr. 

N.  Y.  fl,  afiBnning  13  Barb.  656.  T.  1911)   74  Misc.  643,  184  N.  Y.  8. 

33.  Ruckman  t.  Pitcher,  (1859)  20  507;  Langworthy  v.  Broomley,  (Sup. 
N.  Y.  9,  12.  Sp.  T.  1864)  29  How.  Pr.  92. 

34.  Hoytv.  Cross,  (1888)  106  N.  Y.         35.  Fowler  v.  Van  Surdam,    (Sup. 
76,  12  State  Bep.  814,  14  N.  £.  801;  1845)     1    Denio    667;    Inxbamn    v. 
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from  the  stakeholder  money  bet  on  an  election  is  not  required  to  be 
bronght  within  the  three  months  period  fixed  for  the  recovery  of 
money  lost  at  cards  and  other  games." 

§  602. Form  of  Btmedy  and  Pleadhtgs. —  To  enforce  the 

liability  imposed  by  the  statute  the  action  must  be  based  thereon 
and  not  one  in  form  to  enforce  the  illegal  contract."  Where  in  set- 
tlement of  a  daim  for  goods  sold,  the  creditor  allows  as  a  deduction 
the  amount  of  a  gambling  debt  owing  by  him  to  a  third  person  and 
assigned  to  the  debtor,  the  creditor  cannot,  on  the  ground  of  the 
illegality  of  the  debt  so  allowed  as  a  deduction,  sustain  an  action 
for  the  amount  as  for  a  balance  of  the  price  remaining  unpaid; 
this  is  in  effect  a  payment  of  the  gambling  debt,  and  any  remedy 
the  creditor  may  have  must  be  to  enforce  the  statutory  right  to 
recover  as  for  money  lost  at  gaming.**  Debt  was  regarded  as  a 
proper  remedy  under  the  early  statute  to  recover  from  the  winner 
or  to  enforce  the  liability  of  the  stakeholder,**  though  it  was  also 
held  that  a  recovery  could  be  had  in  an  action  for  money  had  and 
received.^*  And  it  has  been  held  that  the  adoption  of  the  Code 
form  of  procedui^e  did  not  render  insufficient  the  short  form  of 
complaint  authorized  by  the  Revised  Statutes  for  the  recovery  of 
money  received  in  violation  of  a  statute.^^  According  to  the  better 
view  the  pleading  must  be  special  and  the  facts  authorizing  the 
recovery  alleged.^  If  the  count  is  special,  as  the  right  of  the 
loser  to  recover  the  money  lost  is  purely  statutory,  the  complaint 
must  allege  all  the  facts  necessary  under  the  statute  to  authorize  a 
recovery.**    And  as  our  statute  has  no  application  to  wagers  made 

Miller,  (Qty  a.  G.  T.  1897)  20  Misc.         40.  O'Maley  v.  Reese,   (Sup.  G.  T. 

705,  46  N.  T.  S.  632.    See  also  Lang-  1849)  6  Barb.  668;  Johnson  v.  Clark, 

wortiiy   V.    Broomley,    (Sup.    Sp.   T.  (Sup.  App.   T.   1898)    23   Misc.  346, 

1864)    29  How.  Pr.  92,  96.     But  see  61    N.    Y.    S.   238;    Betts   t.    Bache. 

McKeon     r.     Caherty,     (Super.     Ct.  (Super.  Ct.  Sp.  T.  1862)    22  Super. 

1820)  2  Super,  a.  299.  Ct.  614,  14  Abb.  Pr.  279,  affirming  23 

S6.  Liebman  v.  Miller,  (City  Ct.  O.  How.  Pr.  197. 
T.  1897)  20  Misc.  70.5,  46  N.  Y.  S.  532.  41.  Betts  v.  Bache,  (Super.  <3t.  Sp. 

$7.  Rockwood  v.  Oakfleld,  (Sup.  G.  T.  1862)   22  Super.  Ct.  614,  14  Abb. 

T.  1886)  2  State  Rep.  331.  Pr.  279,  affirming  23  How.  Pr.  197. 

38.  Schmitt  V.  Howell,    (Com.   Pi.         4S.  Arrieta  v.  Morrissey,  (Com.  PI. 

1881)   10  Daly  290.  G.  T.  1866)  1  Abb.  Pr.  N.  S.  439.    See 

88.  Collins  y.  Ragrew,  (Sup.  1818)  also  Moran  v.  Morrissey,    (Com.  PI. 

16    Johns.    6;    McKeon    v.    Caherty.  Sp.  T.  1864)  18  Abb.  Pr.  131,  28  How. 

(Sup.   1816)    3  Wend.  494,  affirming  Pr.  100. 

1  Super.  Ct.  300.     See  also  Simmonj  43.  Wilkenfeld  v.  Attic  Club,  (Sup. 

V.   Borland,    (Sup.    1813)    10   Johns.  Tr.  T.  1911)   74  Misc.  543,  134  N.  Y. 

468;    Allen  v.   Ehle,    (Sup.   1827)    7  S.  507;  Stannard  v.  Eytinge,   (Super. 

Cow.  496.  Ct.   1867)   28   Super,   a.  90,  3  Abb. 
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out  of  the  state,  the  complaint  must  allege  the  place  where  the 
wager  was  made,  so  as  to  show  that  the  transaction  was  within  the 
statute."  Where  the  complaint  is  so  drawn  as  to  authorize  a 
recovery  under  either  of  the  two  sections,  the  defendant  is  entitled 
to  have  it  made  more  specific  so  as  to  show  under  which  section  a 
recovery  is  sought."  Where  the  complaint  is  for  money  lost  at 
cards  or  the  like,  the  defendant  is  entitled  to  require  the  plaintiff 
to  state  the  amount  lost  at  each  sitting  and  the  time  of  payment. 
It  is  not  sufficient  that  these  facts  may  be  called  forth  by  a  bill  of 
particulars.**  The  mere  failure  to  refer  to  the  statute  authorizing 
the  recovery  has  been  held  a  formal  defect  at  the  most  and  does 
not  render  the  complaint  subject  to  a  general  demurrer." 

§  603.  Money  Borrowed  for  Qaming. — Where  the  act  of  betting 
is  illegal,  money  loaned  for  the  express  purpose  of  being  so  used 
cannot  be  recovered  by  the  lender,  as  the  contract  of  loan  is  itself 
rendered  illegal ;  and  this  is  especially  true  under  our  statute  which 
renders  void  "  aU  contracts  for  or  on  account  of  any  money,"  etc., 
bet  or  wagered."  And  where  the  proprietor  of  a  gaming  house 
issued  poker  chips  to  his  customers  to  be  used  in  a  game  of  poker, 
and  accounted  to  each  player  at  the  end  of  the  game  for  the 
amount  of  money  represented  by  the  chips  turned  in  by  him,  it 
was  held  that  where  chips  were  issued  on  credit,  this  was  in  the 
nature  of  a  loan  to  be  used  for  gambling  and  therefore  the  money 
could  not  be  recovered."  Where,  however,  a  person  after  money 
has  been  lost  by  another  to  third  persons  at  gaming  loans  him 
money  with  which  to  pay  his  loss,  or  pays  such  loss  himself  at  the 
request  of  the  loser,  the  lender  may  recover  from  the  borrower  the 
money  so  loaned  or  paid;^"  but  to  bring  a  transaction  within  this 
rule  there  must  be  a  bona  fide  loan  to  or  payment  at  the  request  of 

Pr.  N.  S.  42,  33  How.  Pr.  282;  J.ang-  47.  O'Maley  v.  Reese,   (Sup.  G.  T. 

worthy    v.    Broomley,    (Sup.    Sp.    T.  1849)   6  Rarb.  658. 

1864)  29  How.  Pr.  92;  Moran  v.  Mor-  48.  Peck  v.  Briggs,   (Sup.  1848)    3 

risBey,    (Com.    PI.    Sp.   T.    1864)    18  Den io  107;  Ruckman  T.  Bryan,  (Sup. 

Abb.'Pr.   131,  28  How.  Pr.  100;  Ar-  1846)    3   Denio  340.     See  infra,  sec- 

rieta  v.  Morrissey,    (Com.   PI.  G.  T.  tion   633  et  seq.  as  regards  indirect 

1868)    1  Abb.  Pr.  N.  S.  439;   Eggers  illc^lity  of  contracts  generally, 

v.  Kluesmann,  (Sup.  Sp.  T.  1885)   16  49.  Raneom  v.  Vermilyea,  (City  Ct. 

Abb.  N.  Cas.  226.  Tr.  T.  1887)   11  State  Rep.  683. 

44.  Eggers  t.  Klussmann,  (Sup.  Sp.  50.  Jacoby  v.  Heidelberg,  (Sup. 
T.  1885)    16  Abb.  N.  Cas.  226.  App.  T.  1900)  33  Misc.  Ill,  67  N.  Y. 

45.  Arrieta  v.  Morrissev,  (Com.  PI.  S.  148;  Mann  v.  Spangehl,  (Sup.  App. 
G.  T.  1866)   1  Abb.  Pr.  N.  S.  439.  T.  1918)    162  N.  Y.  S.  331. 

46.  Arrietta    v.    Morrigsey,     (Com. 
PI.  G.  T.  1866)   1  Abb.  Pr.  N.  S.  439. 
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the  loser ;  the  courts  will  not  permit  the  winner  to  ase  this  device 
as  a  subterfuge  for  the  evasion  of  the  policy  of  the  law." 

§  604.  Securities  for  Money  Lost  at  Gaming  Generally.— A 
provision  of  the  Revised  Statutes  (1  Rev.  Stat.  p.  663,  §  16) 
which  is  -brought  into  the  Penal  Law  (see  Penal  Law,  §  993;  39 
McKinney's  Cons.  Laws,  p.  367)  is  as  follows:  "All  things  in 
action,  judgments,  mortgages,  conveyances,  and  every  other 
security  whatsoever,  given  or  executed,  by  any  person,  where  the 
whole  or  any  part  of  the  consideration  of  the  same  shall  be  for 
any  money  or  other  valuable  thing  won  by  playing  at  any  game 
whatsoever,  or  won  by  betting  on  the  hands  or  sides  of  such  as  do 
play  at  any  game,  or  where  the  same  shall  be  made  for  the  repay- 
ing any  money  knowingly  lent  or  advanced  for  the  purpose  of 
such  gaming  or  betting  aforesaid,  or  lent  or  advanced  at  the  time 
and  place  of  such  play,  to  any  person  so  gaming  or  betting  afore- 
said, or  to  any  person  who  during  such  play,  shall  play  or  bet,  shall 
be  utterly  void,  except  where  such  securities,  conveyances  or  mort- 
gages shall  affect  any  real  estate,  when  the  same  shall  be  void  as 
to  the  grantee  therein,  so  far  only  as  hereinafter  declared."  This 
renders  illegal  and  unenforceable  all  notes  and  other  obligations 
given  for  money  lost  at  gaming."  And  where  on  the  settlement 
and  discontinuance  of  an  action  on  a  check  given  for  a  gambling 
debt,  the  defendant  gave  to  the  plaintiff  another  check  for  the 
same  amount,  it  was  held  that  no  recovery  could  be  had  on  the 
second  check,  if  the  defense  that  it  was  given  for  a  gambling  debt 
was  duly  pleaded."  No  recovery  can  be  had  on  a  note  or  other 
obligation  if  any  part  of  the  consideration  therefor  is  money  lost 
at  gaming."  It  is  immaterial  that  a  note  for  money  so  lost  is  made 
payable  to  a  third  person  at  the  express  or  implied  request  of  the 
winner,*  as  where  the  winner  employs  an  agent  to  collect  checks 
given  for  the  debt,  and  the  loser  executes  his  note  to  such  agent  on 

61.  Mann  v.  Spangehl,   (Sup.  App.  lianM,  (Sup.  App.  T.  1910)  122  N.  Y. 

T.  1916)   162  N.  Y.  S.  331.    See  also  S.  302. 

Jacobv  V.  Heidelberg,   (Sup.  App.  T.  M-  Moore  v.  Blanck,   (Oity  Ct.  Tr. 

1900)*33  Misc.  Ill,  67  N.  Y.  S.  146.  T.  1911)   71  Misc.  257,  129  N.  Y.  S. 

5S.  HoUingsworth       v.       Moulton,  "?f-  „  „.  _^.  _,    ,^ 

s:tS; ''■^r^V'yT.ii' 't  ("p. o"rr8si  53^hu„^9i%"4 

SUte  Eep  843  6  N.  Y.  S.  362,  af-  gtate  Rep.  843.  6  >r.  Y.  S.  362,  af- 
firmed 119  N.  \.  612  mem.,  23  N.  E.  filmed  119  N'.  Y.  612  mem..  23  N.  E. 
1143;  Cunningham  v.  Gans,   (Sup.  G.  JJ43 

T.  1894)    79  Hun  434,  61  State  Rep.  ss!  Anthony  v.  Layng,   (Sup.  G.  T. 

249,  29  N.  Y.  8.  979;  Pause  v.  Wil-  1877)   5  Wkly.  Dig.  448. 
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the  surrender  of  the  checks.**  Negotiable  paper  given  for  a  gam- 
bling debt  is  not  enforceable  in  the  hands  of  a  third  person  even  if 
he  is  a  purchaser  for  value  and  in  due  course  without  notice  of  the 
character  of  the  instrument."  Where  a  person  to  whom  a  debt  for 
mone3r  lost  at  gaming  is  owing  gives  his  accommodation  note  to  the 
winner  and  receives  from  the  loser  the  latter 's  note  as  indemnity 
or  security  against  liability  on  the  accommodation  note,  the  fact 
that  the  loser  discounts  the  accommodation  note  and  uses  the  pro- 
ceeds to  pay  the  gambling  debt  does  not  prevent  a  recovery  on  the 
note  given  the  accommodation  maker,  as  the  consideration  for  such 
note  is  not  in  whole  or  in  part  the  gambling  debt  which  was  dis- 
charged by  the  payment."  In  an  action  on  a  note  or  the  like  given 
for  a  gambling  debt  the  defense  that  it  was  so  given  must  as  a 
general  rule  be  pleaded  to  be  available.'*  Ordinarily  a  court  of 
equity  will  not  interfere  in  favor  of  the  loser  to  set  aside  securities 
given  by  him  for  the  payment  of  gambling  debts,**  but  where  the 
beneficiary  in  a  life  insurance  policy  taken  out  by  her  husband  on 
his  life  joined  with  him  in  the  assignment  of  the  policy  as  security 
for  a  gambling  debt  of  the  husband,  it  was  held  that  as  the  wife 
was  not  a  particeps  to  the  gaming  transaction,  a  court  of  equity 
would,  for  her  benefit,  annul  the  assignment." 

§  605.  ConTeyanees  and  Mortgages  Oiven  for  Qambling  Debts. 
—  The  Revised  Statutes  (1  Rev.  Stat.  p.  663,  §  17)  provides  that 
"  when  any  securities,  mortgages  or  other  conveyances,  execut«d 
for  the  whole  or  part  of  any  consideration  specified  in  the  preced- 
ing paragraph  [see  preceding  section]  shall  affect  any  real  estate, 
they  shall  inure  for  the  sole  benefit  of  such  person  as  would  be 
entitled  to  the  said  real  estate,  if  the  grantor  or  person  incumber- 
ing the  same,  had  died,  immediately  upon  the  execution  of  such 
instrument,  and  shall  be  deemed  to  be  taken  and  held  to  and  for 
the  use  of  the  person  who  would  be  so  entitled.  AU  grants,  cove- 
nants and  conveyances,  for  preventing  such  real  estate  from  com- 

56.  Lichtenstein  v.  CConnell,  (Sup.  1105;  May  v.  Burrae,  (City  Ot.  G.  T. 
App.  T.  1002)  38  Misc.  746,  78  N.  Y.  1884)  13  Abb.  N.  Cas.  384.  Bee  infra, 
S.  1126.  section  660  et  seq.  as  to  the  necessity 

57.  Cunningham  v.  Gans,  (Sup.  G.  to  plead  the  defense  of  illegality 
T.  1804)   70  Hun  434.  61  State  B«p.  generally. 

249,  20  N.  Y.  S.  070.  60.  Benisch  v.  Mandelbaum,   (Sup. 

58.  Hoyt  V.  Cross,  (1888)  108  N.  Y.  1913)  160  App.  Div.  206,  145  N.  Y.  S. 
76,  12  State  Rep.  814,  14  N.  E.  801,      01. 

28  Wkly.  Dig.  203.  61.  Benisch  v.  Mandelbaum,    {Svp. 

59.  Moore  v.  Blanck,  (City  Ct.  Tr.  1013)  160  Ak>.  Div.  206,  146  N.  Y. 
T.  1011)  71  JCec.  267,  129  N.  Y.  S.      B.  91. 
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ing  to,  or  devolving  upon,  the  person  hereby  intended  to  enjoy  the 
same  as  aforesaid,  or  in  any  way  incombering  or  charging  the 
same,  so  as  to  prevent  such  i)erson  from  enjoying  the  same  fully 
and  entirely,  shall  be  deemed  fraudulent  and  void."  This  provi- 
sion is  brought  into  the  Penal  Law  as  part  of  section  993  (see 
McKinney's  Cons.  Laws,  p.  367.  Under  this  provision,  where  a 
bond  and  mortgage  on  lands  owned  by  a  wife  are  given  to  secure 
an  indebtedness  of  her  husband  a  part  of  which  consists  of  a  gam- 
bling debt,  the  bond  and  mortgage  do  not  necessarily  inure  in  toto 
to  the  benefit  of  the  heirs  of  the  wife.  The  mortgage  and  incident- 
ally the  debt  thereby  secured  to  the  extent  of  the  value  of  the  land, 
if  this  is  less  than  the  amount  of  the  bond,  will  inure  to  the  benefit 
of  such  heirs,  but  in.  so  far  as  the  bond  exceeds  the  value  of  the 
land  no  interest  therein  inures  to  their  benefit  but  would  be  void. 
Consequently  where  the  only  relief  sought  against  the  husband  is 
a  deficiency  judgment,  he  is  an  interested  witness  in  proving  that 
the  consideration  for  the  bond  and  moiigage  was  in  part  a  gam- 
bling debt,  and  is  an  incompetent  witness  as  to  the  transaction  with 
the  mortgagee  where  the  action  to  enforce  the  bond  and  foredose 
the  mortgage  is  brought  against  husband  and  wife  after  the  death 
of  the  mortgagee,  by  an  assignee  of  the  mortgagee's  executors.** 

Lotteries 

§  606.  What  Oonstitntes  Lottery  OeneraDy.  — A  lottery  as  com- 
monly known  and  as  defined  by  the  statutes  (see  Penal  Law,  §  1370 ; 
39  McKinney's  Cons.  Laws,  p.  498)  is  a  scheme  for  the  distribution 
of  property  by  chance  among  persons  who  have  paid  or  agreed  to 
pay  a  valuable  consideration  for  the  chance.**  It  never  was  essen- 
tial to  constitute  a  lottery  that  the  prizes  should  be  in  money. 
Whenever  the  scheme  of  distribution  is  such  that  if  the  payment  of 
the  prizes  was  in  money  it  would  be  a  lottery,  it  will  be  equally  so 
although  the  prizes  are  payable  in  lands  or  in  chattels.**  Three 
elements  enter  into  a  lottery  scheme:  (1)  a  consideration,  (2) 
chance,  (3)  a  prize  or  some  advantage  of  inequality  whidi  is  in 

«L  Lnetchford  v.  Lord,  (1892)  138  Div.  73,  43  N.  Y.  S.  421,  12  N.  Y. 

N.  Y.  465,  44  State  Rep.  625,  30  N.  E.  Crim.    80,    affirmed    162    N.    Y.    640 

809,  reversing  67  Hun  672,  33  State  mem.,  46  N.  E.  1160. 

Kep.  648,  11  K.  Y.  S.  697.  64.  Almshouse    v.    American    Art- 

6S.  People    y.    Koelke,    (1883)    94  Union,  (1862)  7  N.  Y.  228.    See  also 

N.  Y.  187,  1  N.  Y.  Crim.  496,  affirm-  Reilly  v.  Gray,  (Sup.  G.  T.  1894)  77 

ing  29  Hun  461,  1  N.  Y.  Crim.  262;  Hnn  402,  407,  60  State  Bep.  46,  28 

People  v.  Wolff,  (Sup.  1897)  14  App.  N.  Y.  a  811. 
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the  nature  of  a  prize ;  and  if  these  three  elements  are  present  the 
transaction  will  ordinarily  constitute  a  lottery.*  A  lottery 
includes,  therefore,  the  form  of  gambling  ordinarily  known  as 
"  policy;  "*•  the  sale  of  tickets  entitling  the  holder  to  admission 
to  a  theatrical  performance  or  concert,  and  in  addition  to  what- 
ever prize  or  gift  may  be  awarded  to  its  number ; "  the  sale  of 
"  prize  candy  "  packages,  in  some  of  which  are  contained  tickets 
calling  for  valuable  prizes ;  **  and  it  has  even  been  held  that  a  sale 
of  gum  for  a  penny  a  stick,  each  stick  containing  a  number  entit- 
ling the  purchaser  to  a  candy  egg,  large  or  small  according  to  the 
number,  is  a  lottery .*•  It  is  also  held  that  a  scheme,  under  which 
the  members  of  an  association  incorporated  to  promote  and  encour- 
age the  fine  arts  are  to  contribute  to  the  purchase  of  works  of  art 
for  distribution  among  themselves  by  lot  or  chance,  is  a  lottery." 
Pool  selling  on  horse  races,  both  of  the  "  auction  pool  "  and  the 
"  French  pool  "  kind,  is,  according  to  the  better  view,  considered 
in  our  state  as  a  species  of  ordinary  gambling  or  betting  and  not  a 
lottery."  The  fact  that  the  dominant  purpose  of  a  merchant  is  to 
increase  his  business  will  not  prevent  a  scheme  resorted  to  by  him 
from  constituting  a  lottery  if  the  other  elements  of  a  lottery  are 
present.'*  Where  the  scheme  of  a  merchant,  for  the  distribution  of 
property  by  chance,  is  restricted  to  those  who  purchase  goods  from 
him,  the  purchasers  are  considered  as  paying  a  valuable  considera- 
tion for  the  privilege  of  competing  for  the  property  to  be  dis- 
tributed," even  though  the  price  of  the  article  sold  is  the  same  to 

66.  Carl  Co.  V.  Lennon,   (Sup.  bp.  (Super.  Ct.  1852)    7  Super.  Ct.  614, 

T.  1914)   86  Miic.  255,  148  N.  Y.  S.  10  N.  Y.  Leg.  Obe.  182. 

375.  71.  Reilly   v.    Gray.    (Sup.    G.    T. 

66.  Wilkinson  v.  GiU,  (1873)  74  1894)  77  Hun  402,  60  State  Rep.  45, 
N.  Y.  63,  affirming  10  Hun  156;  Almy  28  N.  Y.  S.  811.  But  see  Irving  v. 
V.  McKinney,  (Sup.  O.  T.  1886)  5  Britton,  (Com.  PL  G.  T.  1894)  8 
State  Rep.  267,  12  Hun  651  mem.  Misc.    201,    S8    State   Rep.    836,    28 

67.  Negley  v.   Devlin,    (Super.   Ct.  ^-  Y-  ?;,  ^^9 ;   Ludington  v.  Dudley, 

Sp.  T.  1872)   12  Abb.  Pr.  N.  S   210.  ^^Z'  ^K^'  UVJ  J  ^  1^' 

«.   TT  11  -D       1  /iQT^.     r»  *1   State  Rep.  115,  30  N.  Y.  S.  221. 

XT*!;  ^ol      «  ^^^^T.'J^t^V.J^.  See  supra,  Section  686. 
NY.  424,  affirming  65  Barb.  432,  1  „   /^;,^   ^    ^avin.    (1904)     179 

Thomp.  *  L.   18.  jf    Y.  164,  71  N.  E.  753,  18  N.  Y. 

68.  People  v.  Runge,    (Sup.  G.  T.  Crim.  480. 

1885)  3  N.  Y.  Crim.  85.  73.  People   v.    Lavin,    (1904)     179 

70.  Almshouse    v.    American    Art-  N.  Y.   164,   71   N.  E.   763,   18  N.  Y. 

Union,  (1852)   7  N.  Y.  228,  affirming  Oim.  480,  reversing  on  other  grounds 

13  Barb.  577 ;  People  v.  American  Art  93   App.  Div.  292,  87  N.  Y.  S.  776. 

Union,  (1852)  7  N.  Y.  240.    See  also  See  also  Hull  v.  Rugglee,   (1874)  66 

Bennett    v.    American    Art    Union,  N.  Y.  424. 
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those  who  enter  into  the  contest  as  to  those  who  do  not.'*  To  con- 
stitute a  lottery,  some  consideration  must  be  given  for  the  chance 
to  win  the  prize.  Therefore  a  scheme  by  the  publisher  of  a  news- 
paper, for  the  pul-pose  of  increasing  its  circulation,  under  which 
cards  bearing  serial  numbers  were  gratuitously  distributed  and  a 
prize  given  to  the  holder  of  a  card  bearing  the  numbers  drawn,  if 
presented  within  a  very  limited  time,  such  numbers  to  be  published 
in  the  newspaper  and  the  public  advised  to  watch  the  papers  for 
such  information,  but  given  access  to  the  papers  at  certain  adver- 
tised places  without  the  necessity  for  purchasing  them  to  obtain 
the  information, —  has  been  held  not  to  constitute  a  lottery,  as  no 
consideration  is  given  for  the  chance  to  win  the  prizes  ofifered." 
§  607.  Chance  as  Affecting  Distribution. — To  constitute  a  lot- 
tery it  is  necessary,  as  provided  in  the  statute,  that  the  distribu- 
tion be  by  chance.  Thus  there  is  nothing  savoring  of  a  lottery  in 
the  sale  of  a  commodity  by  a  merchant  vrith  the  privilege  given 
the  customer  to  select  another  article  from  a  number  in  plain  view. 
In  this  connection  Peckham,  J.,  says:  "  In  the  purchase  of  two 
pounds  of  coffee  he  purchases  the  right  to  choose  a  certain  article 
of  crockery  from  a  counter  in  full  view,  and  he  gets  no  chance  to. 
obtain  anything  else.  In  all  cases  cited  by  the  counsel  in  his  very 
elaborate  and  painstaking  brief,  not  one  case  is  found  where  it  has 
been  held  that  a  lottery  or  anything  in  the  nature  of  a  lottery 
existed,  unless  there  was  added  to  the  right  to  obtain  some  kind  of 
property,  in  any  event,  the  chance,  near  or  remote,  of  getting  some- 
thing in  addition  to  it,  of  more  or  less  value  as  the  case  might  be. 
Here  there  is  no  chance,  and  consequently  nothing  in  the  nature  of 
a  lottery."'*  To  constitute  a  lottery  the  distribution  need  not, 
however,  according  to  the  view  taken  in  our  state,  be  by  pure 
chance,  and  the  fact  that  an  element  of  judgment  on  the  part  of 
the  contestants  enters  to  some  extent  into  the  contest  does  not  nec- 
essarily prevent  the  distribution  from  being  one  by  "  chance."" 
This  is  held  true  where  a  contest  was  open  to  the  general  public 
and  the  prizes  were  to  be  distributed  to  the  persons  estimating 

74.  People    v.    Lavin,    (1904)     179  192  App.  Div.  903  mem.,  182  N.  Y.  S. 

N.   Y.   164,  71   N.  E.  763,   18  N.  Y.  943. 

Crim.  480,  reversing  93  App.  Div.  202,  76.  People  v.  Gillson,    (1888)    100 

87  N.  Y.  S.  776.     See  also  Carl  Co.  N.  Y.  389,  402,  16  State  Rep.  185,  17 

v.   Lennon,    (Sup.   Sp.   T.    1914)    86  N.  E.  343. 

Mi»c.  256,  148  N.  Y.  S.  375.  77.  People  v.    Lavin,    (1904)     179 

76.  People  v.  Mail,  etc.,  Co.,    (Sp.  N.  Y.  164,  71  N.  E.  763,  18  N.  Y. 

Sees.  1910)  170  N.  Y.  S.  640,  affirmed  Grim.  480. 
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most  closely  the  cigars  of  all  brands  on  which  the  government 
wotild  collect  taxes  during  a  certain  month,  and  the  statistics  as  to 
the  amount  of  taxes  paid  for  other  months  were  given  as  an  aid." 
If,  however,  the  dominant  element  is  skill,  though  chance  may  to  a 
minor  extent  enter  into  the  contest,  it  is  not  to  be  regarded  as  a 
distribution  by  chance.'*  Thus  the  award  of  a  prize  to  the  success- 
ful competitor  in  a  horse  race  is  not  a  lottery.  As  said  by  Martin, 
J. :  "  There  is  certainly  a  great  difference  between  a  contest  as  to 
the  speed  of  animals  for  prizes  or  premiums  contributed  by  others 
and  a  mere  lottery,  where  the  controlling  and  practically  the  only 
element  is  that  of  mere  chance  alone.  A  race  or  other  contest  is 
by  no  means  a  lottery  simply  because  its  result  is  uncertain,  or 
because  it  may  be  affected  by  things  unforeseen  and  accidental."** 
So  a  "  fish  pond  "  game,  which  involves  no  element  of  chance  but 
which  calls  wholly  for  the  exercise  of  skill,  is  not  a  lottery,  though 
the  probabilities  are  that  in  most  cases  the  "  angler  "  will  be 
unsuccessful,  due  to  a  want  of  skill.*' 

§  608.  Bonds  tor  Money  Borrowed  with  Prise  Privileges; 
Determinatioii  of  Matoiity  by  Lot. — ^The  view  has  been  taken  in 
our  state  that  the  scheme  of  a  foreign  government  which  has  for 
its  main  object  the  obtaining  of  a  loan  is  not  a  lottery  within  the 
meaning  of  our  statute,  because  the  purchaser  of  the  bonds  issued 
may  receive,  in  addition  to  the  amount  of  his  loan  with  interest,  a 
further  sum  or  prize  to  be  determined  by  lot  or  chance.  Thus  the 
Austrian  government '  issued  bonds  obligating  it  to  pay  the  prin- 
cipal, interest,  and  premium  named,  and  in  addition  any  sum 
which  might  be  drawn  by  the  holders  of  the  bonds  in  accordance 
with  the  rules  and  regulations  indorsed  thereon.  In  an  action  to 
recover  double  the  amount  paid  for  one  of  such  bonds  the  Court 
of  Appeals  refused  to  sustain  a  claim  that  the  bonds  were  shares  or 
interests  in  a  lottery.  Miller,  J.,  saying:  "  The  substance  of  the 
transaction  relates  to  a  loan  of  money  to  the  government  and  the 
provision  made  for  its  payment.    This  is  the  main  object  and  pur- 

78.  People  ▼.  Lavin,  (1904)  179  107,  affirming  4  App.  Dir.  82,  11  N.  Y 
N.  Y.  164,  71  N.  E.  763,  18  N.  Y.  Crim.  279,  39  N.  Y.  S.  866.  Nor  is 
Crim.  480,  reversing  93  Aipp.  Div.  292,  a  contest  for  a  prise  or  purse  given 
87  N.  Y.  S.  776.  by  a   third  person    gambling.       Sea 

79.  People    v.   Lavin,    (1904)    179  supra,  section  686. 

N.  Y.  164,  169,  71  N.  E.  753,  18  N.  Y.  81.  People  v.  Fuerst,   (County  Ot 

Crim.  480.  1896)    13   Miso.   304,  69  State  Sep. 

80.  People  v.  Fallon,  (1897)  162  206,  34  N.  Y.  S.  1116,  11  N.  Y.  Crim. 
N.  Y.  12,  46  N.  E.  296,  12  N.  Y.  Crim.  413. 


Digitized  by  VjOOQIC 


f  608] 


ILLEGALITY 


921 


pose  for  which  authority  was  given  to  issue  the  bonds,  and  they 
were  disposed  of  evidently  having  this  in  Ariew.  The  provision  by 
which  upon  a  certain  contingency  the  holder  of  the  bond  might 
receive  an  additional  sum  was  no  doubt  an  inducement  held  out 
for  the  purpose  of  obtaining  money  on  the  same,  but  it  did  not 
constitute  the  main  feature  and  the  substance  of  the  transaction 
between  the  government  and  the  purchaser  of  the  bond.  It  was  a 
mere  appendage  and  an  incident  to  its  main  purpose  by  means  of 
which  the  holder  might  by  chance  receive  a  larger  sum  than  the 
principal  and  interest  which  the  bond  itself  provided  for.  .  .  . 
It  cannot,  we  think,  be  said  that  a  loan  made  with  a  view  of  obtain- 
ing money  to  carry  on  the  government  of  a  nation,  and  which  con- 
tains a  provision  by  which  the  amount  can  be  increased  as  to  a 
portion  of  it  upon  a  contingency  named  therein,  constitutes  a  lot- 
tery scheme,  and  is  in  violation  of  the  constitution  and  laws  of  this 
state  prohibiting  lotteries,  and  of  the  statute  cited."'*  A  different 
conclusion,  however,  has  been  reached  in  the  federal  Supreme 
Court  as  to  the  character  of  such  bonds  as  a  lottery  scheme,  and 
they  were  held  to  fall  within  the  federal  statute  prohibiting  the 
use  of  the  mails  in  furtherance  of  a  lottery  or  similar  scheme.  The 
court  in  this  case  attempts  to  distinguish  the  New  York  decision 
on  the  ground  that  the  statute  involved  in  that  case  referred  to 
"  illegal  lotteries  "  and  not  to  lotteries  generally,** 


8S.  Kohn  y.  Koehler,  (1884)  06 
N.  Y.  362,  revereing  21  Hun  466.  But 
M*  People  T.  Wolff,  (Sup.  1897)  14 
App.  Div.  73,  43  N.  Y.  8.  421,  affirmed 
162  N.  Y.  640  mem.,  46  N.  E.  1150. 

In  Kohn  v.  Koehler,  eupra. 
Miller,  J.,  also  eays :  "  The  evils 
attending  a.  system  of  lotteries,  and 
•gainst  vhich  the  laws  of  this  state 
are  aimed,  consist  in  the  rislc  which 
people  are  willing  to  talce  in  hazard- 
ing Uieir  money  with  a  chance  of 
loeing  the  same  without  any  or  but 
Tery  little  benefit  or  advantage  wliat- 
aoever,  and  with  but  a  remote  pros- 
pect of  gain.  ...  A  government  bond, 
of  the  diaracter  of  the  one  which  is 
involved  in  this  action,  does  not  come 
within  the  mischief  intended  to  be 
lemedied,  or  within  the  scope  and 
purpose  of  the  enactments  against 
lotteriea.    Such  aa  instrument  is  not 


named,  nor  is  it  within  the  purview 
of  the  statute  or  the  intention  of  the 
lawmakers.  These  bonds  have  been 
issued  by  several  of  the  governments 
of  other  countries,  and  in  no  sense 
can  they  be  regarded  as  being  within 
the  inhibition  of  the  statutes  of  ttiis 
state  which  were  intended  to  sup- 
press lotteries,  and  to  prevent  citi- 
zens from  indulging  in  thie  species 
of  gambling.  The  bond  in  question 
was  an  evidence  of  debt  and  a  public 
security  of  a  foreign  government,  ex- 
posed for  sale  the  same  as  other 
securities  upon  which  money  is 
loaned,  and  its  sale  did  not  violate 
the  provisions  of  the  statute  already 
cited."  This  decision  is  followed  in 
California  and  a  similar  view  taken 
as  to  the  character  of  a  bond  of 
this  kind.  Ex  parte  Shobert,  (1886) 
70  Cal.  632,  11  Pac.  786. 
83.  Homer  y.  Uhited  States,  (1893) 
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In  the  issnance  of  bonds  it  is  frequently  provided  that  a  certain 
percentage  of  the  entire  issue  shall  be  retired  at  their  face  value 
yearly  or  at  some  other  recurring  period,  the  bonds  to  be  so  retired 
to  be  determined  by  lot  or  chance.  This  redemption  feature  does 
not,  it  seems,  render  the  scheme  a  lottery."  But  where  the  bonds 
so  selected  for  retirement  are  to  be  retired  at  a  far  greater  amount 
than  their  face  value  and  accrued  interest,  this  has  been  held  to 
stamp  the  scheme  as  a  lottery.  Thus  where  a  corporation  proposed 
to  issue  bonds  to  r\m  for  four  hundred  and  fifty  years  and  bear 
interest  at  six  per  cent,  two  per  cent  of  which  was  not  to  be  paid 
until  the  maturity  of  the  bonds,  a  provision  that  a  certain  percent- 
age of  such  bonds  should  be  retired  at  recurring  periods  at  their 
value  at  maturity  with  the  two  per  cent  of  deferred  interest,  under 
which  a  hundred  dollar  bond  selected  for  retirement  would  have  a 
retirement  value  of  one  thousand  dollars,  this  was  held  to  stamp 
the  transaction  as  a  lottery."  And  where  noninterest-bearing 
securities  are  issued  the  determination  by  chance  of  the  order  in 
which  they  are  to  be  paid  will  constitute  the  transaction  a  lottery.** 
A  retail  dealer  in  dry  goods,  to  promote  trade,  offered  for  sale,  at 
twenty-five  cents  each,  certain  "  banks  "  numbered  consecutively 
from  500  to  999,  a  record  being  kept  of  the  name  of  each  pur- 
chaser of  a  bank  as  sold,  and  each  day  the  name  of  some  one  pur- 
chaser was  selected  or  drawn  by  the  merchant  and  the  number  of 
the  bank  corresponding  to  such  name  was  displayed  in  the  window 
of  the  plaintiff's  store,  one  for  each  day.  Then  or  thereafter  the 
person  whose  number  was  thus  displayed  might  select  merchan- 
dise from  plaintiff's  stock  of  goods  of  the  retail  value  of  one  dol- 
lar, and  each  purchaser's  number  would  sooner  or  later  be  dis- 
played and  each  would  sometime  become  entitled  to  select  goods  of 
the  same  value.  It  was  held  that  the  inequality  in  the  value  of  the 
dollar's  worth  of  merchandise  being  dependent  upon  the  chance  of 

147  U.  S.  449,  13  S.  Ct.  409,  37  U.  S.  Morris,    (1878)    73  N.  Y.   473.     See 

(L.  ed.)  237.  Infra,  section  610. 

The  word  "  illegal  "  as  used  in  the  84.  McLanahan  v.  Mott,  (Sup.  G.  T. 

New   York   statute   did   not    in   fact  Jf  3)  73  Hun  131    135,  56  State  Rep. 

,                  .       .             ^u     J    •  •         ,  85,  26  N.  Y.  S.  892. 

have  any  bearing  on  the  decision  of  «»  ■,,  »       v          -»  xx  <«.     ^  m 

1         -it  J  ,.       iv      X  ,  86.  McLanidiaJi  V.  Mott,  (Sup.O.T. 

our  court,  as  it  had  been  theretofore  iggg,  73  H^n  131,  66  State  Itep.  86, 

held  that  the  word  "  illegal  "  was  in-  25  N.  Y.  S.  892. 

tended  to  refer  to  lotteries  not  author-  ge.  Carl  Co.  v.  Loinon,  (Sup.  Sp. 

ized  by  the  laws  of  our  sUte,  and  T.    1914)     86    Misc.    266,    267,    148 

in     such    sense    ill^^l.      Grover    v.  N.  Y.  S.  376. 
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present  or  future  selection  was  enough  to  characterize  the  scheme 
as  a  lottery." 

§  609.  Omeral  Legality  of  Cantraots. — At  common  law  lot- 
teries, which  are  a  species  of  gambling,  wore  legal,  and  contracts  in 
regard  thereto  were  valid  and  enforceable,**  and  some  of  our  early 
laws  expressly  sanction  certain  lotteries.  From  quite  an  early 
date,  however,  statutes  in  our  state  have  been  enacted  prohibiting 
the  conducting  of  lotteries  and  the  sale  of  tickets  therein  unless 
the  lottery  was  authorized  by  law,  and  our  constitution  expressly 
prohibits  the  legislature  from  authorizing  any  lottery  or  the  sale 
of  lottery  tickets  (see  2  McKinney's  Cons.  Laws,  p.  187).*'  Our 
present  laws  make  the  conducting  of  lotteries  and  the  sale  of  lot- 
tery tickets  a  criminal  offense  (see  Penal  Law,  §  1370  et  seq.;  39 
McKinney's  Cons.  Laws,  p.  498  et  seq) ;  every  grant,  etc.,  in  pur- 
suance of  any  lottery  or  for  the  purpose  of  aiding  in  any  lottery 
is  declared  void  (see  Penal  Law,  §  1385;  39  McKinney's  Cons. 
Laws,  p.  509),  and  also  all  contracts,  agreements  and  securities 
given  on  account  of  any  lottery  (see  Penal  Law,  §  1386 ;  39  McKin- 
ney's Cons.  Laws,  p.  509).  These  provisions  render  all  contracts 
and  dealings  in  our  state  in  respect  to  lotteries  and  the  sale  of 
tickets  illegal,  and  no  right  of  action  can  accrue  to  a  party  by 
reason  of  such  contracts  and  dealings.**  Thus  if  a  ticket  in  a  for- 
eign lottery  is  sold  in  our  state  in  violation  of  our  laws,  no  action 
can  be  maintained  in  our  courts  by  the  purchaser  to  recover  the 
prize  drawn.'^  And  where  persons  enter  into  a  contract  in  our 
state  for  the  joint  purchase  of  tickets  in  a  foreign  lottery,  and  the 

87.  Carl  Co.  t.  Lennon,  (Sup.  Sp.  pired  lottery  grants,  made  by  the 
T.  1914)  86  Misc.  256,  148  K.  Y.  S.  legislature  prior  to  the  adoption  of 
375.  the  constitution,  some  of  which  were 

88.  McLanahan  v.  Mott,  (Sup.  Q.  T.  still  in  force  when  the  Revised  Stat- 
1893)  73  Hun  131,  135,  56  State  Bep.  utes  were  passed.  These  grants  were 
86,  26  K.  Y.  S.  802.  finally  surrendered  by  the  holders  in 

89.  This  provision  first  appeared  1833,  and  by  statute  passed  in  that 
in  the  constitution  of  1821.  See  year  it  was  declared  that  at  the  close 
Heilly  t.  Gray,  (Sup.  G.  T.  1894)  77  of  tSie  year  "all  and  every  lottery 
Hun  402,  408,  60  State  Rep.  45,  28  heretofore  granted  or  authorized 
K.  Y.  S.  811.  The  constitution  of  within  this  state  shall  absolutely 
1821  (art.  6,  {  11)  prohibited  there-  cease  and  determine."  (Laws  of 
after  the  authorization  of  lotteries  1833,  p.  484,  8  1.)  Grover  v.  Morris, 
in  this  state,  and  required  the  legis-  (1878)  73  N.  Y.  473,  475. 

lature  to  pass  laws  to  prevent  the  90.  Thatcher  v.  Morris,   (1854)   11 

sale  of  lottery  tickets,  except  in  lot-  N.  Y.  437;  People  v.  Raneon,   (Sup. 

teries   already  provided   for  by  law.  6.  T.  1886)  2  State  Rep.  78. 

The  exception  was   inserted  for  the  01.  Thatcher  v.  Morris,   (1854)    11 

protection  of  persons  who  held  unez-  K.  Y.  437. 
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pvirehase  is  made  by  one  of  the  pairties,  he  cannot  be  compelled  to 
account  to  the  other  for  any  part  of  the  prizes  won  and  received 
by  him,  even  though  the  purchase  was  made  in  the  foreign  state." 
So  an  agent  in  whose  hands  lottery  tickets  are  placed  for  illegal 
sale  cannot  be  required  to  account  to  his  principal  therefor,**  and 
where  persons  engage  in  our  state  in  the  illegal  business  of  con- 
ducting a  lottery  or  the  sale  of  lottery  tickets,  our  courts  will  not 
aid  either  party  to  compel  the  other  to  account  for  the  profits  of 
such  business.**  In  an  action  for  the  price  of  candy  and  silver- 
ware sold,  it  appeared  that  the  candies  were  put  up  by  the  plain- 
tiff in  packages  known  as  "  prize  candy  packages."  In  some  of 
the  packages  were  tickets,  each  with  the  name  of  a  piece  of  silver- 
ware on  it.  The  intent  of  the  parties  was  that  the  defendants  were 
to  sell  the  packages  for  more  than  the  value,  the  purchaser  taking 
the  chance  of  getting  a  package  containing  a  ticket,  in  which  case 
he  was  entitled  to  the  article  of  silverware  named,  in  addition  to 
the  package.  It  was  held  that  the  sale  having  been  for  the  pur- 
pose of  aiding  a  lottery  the  contract  was  illegal  and  the  plaintiff 
could  not  recover.**  It  is  also  held  that  the  sale  in  our  state  of  a 
grant  by  a  foreign  state  of  the  right  to  maintain  a  lottery,  the  pur- 
pose and  intent  of  the  parties  being  that  the  purchaser  should 
carry  on  the  sale  of  lottery  tickets  in  this  state  in  violation  of  our 
laws,  is  illegal,  and  no  action  can  be  maintained  thereon.**  The 
winner  of  a  prize  in  a  lottery  which  is  delivered  to  him  acquires 
title  thereto,  as  against  third  persons,  and  may  sue  a  third  person 
for  its  subsequent  conversion,  and  his  right  of  action  in  this  respect 
is  not  affected  by  the  clause  (see  Penal  Law,  §  1384 ;  39  McKinney's 
Cons.  Laws,  p.  508)  which  provides  for  the  forfeiture  of  any  prize 
won  for  the  use  of  the  poor,  such  forfeiture  to  be  enforced  by  the 
overseers  of  the  poor.*' 

§  610.  Foreign  Lotteries  and  Foreign  Contracts. —  The  pro- 
visions of  our  present  law  are  expressly  made  applicable  to  lotteries 
drawn  out  of  our  state,  whether  authorized  by  the  laws  of  the  state 

M.  Goodrich  v.  Houghton,   (1802)  partners  engaged  in  an  illegal  bosi- 

134  N.  Y.  115,  46  State  Rep.  763,  81  ness. 

N.  E.  616,  affirming  66  Hun  626,  29  95.  Hull    v.    Ruggles,     (1874)    66 

State  Eep.  905,  9  N.  Y.  8.  214.  N.  Y.  424,  affirming  65  Baii.  432,  1 

93.  See  infra,  section  663.  Thomp.  k  C.  18. 

94.  Colton  V.  Simmons,  (Sup.  G.  T.  96.  People  ".  Ranson,  (Sup.  G.  T. 
1887)    6  State  Rep.  608.     See  infra,  1886),  2  SUte  Rep.  78. 

section  662,  as  to  when  the  court  97.  Zak  v.  Simpson,  (Sup.  1916) 
will    compel  an   accounting  between      168  App.  Div.  207,  163  N.  Y.  S.  1014. 
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where  drawn  or  not.  (See  Penal  Law,  §  1382;  39  McEinney's 
Cons.  Laws,  p.  507.)  Prior  to  this,  however,  our  statutes  were  con- 
strued as  referring  to  all  lotteries  not  authorized  by  the  laws  of 
our  state."  Thus  the  earlier  statute  directed  against  the  sale  of 
tickets  in  lotteries  not  authorized  by  law  was  construed  to  render 
illegal  the  sale  of  tickets  in  foreign  lotteries.**  And  the  provision 
directed  against  the  publication  of  advertisements  of  "  illegal  lot- 
teries "  was  held  to  refer  to  lotteries  not  authorized  by  the  laws  of 
our  state,  and  therefore  to  include  an  advertisement  of  a  foreign 
lottery  authorized  by  the  law  of  a  foreign  state.*  It  was  also  held 
that  a  lottery  authorized  by  the  laws  of  another  state  is  to  be  con- 
sidered in  our  state  as  an  "  illegal  lottery  "  within  the  meaning 
of  the  statute  so  as  to  authorize  a  recovery  for  double  the  amount 
paid  for  a  ticket  therein,  the  sale  being  made  in  our  state.*  The 
early  statute  making  it  a  misdemeanor  to  insure  lottery  tickets  in 
"  domestic  lotteries  authorized  by  law  "  was  held,  even  prior  to 
its  amendment  so  as  to  extend  it  expressly  to  foreign  lotteries,  so  to 
evidence  the  public  policy  of  the  state  as  to  render  illegal  the  insur- 
ance of  foreign  lotteries.*  Neither  the  provision  of  the  Federal 
Constitution  giving  to  Congress  the  power  to  regulate  interstate 
commerce,  nor  the  provision  prohibiting  the  passage  of  any  law 
impairing  the  obligation  of  contracts,  precludes  the  state  from  pro- 
hibiting the  sale  within  its  jurisdiction  of  tickets  in  a  lottery 
authorized  by  another  state.*  Our  statutes  do  not  affect  the  valid- 
ity of  contracts  of  this  character  made  and  to  be  performed  in 
another  state,  and  if  valid  under  the  laws  of  the  state  where  made, 
they  are  not  considered  by  our  courts  as  so  opposed  to  morality  as 
to  be  unenforceable  in  our  state.*  Thus  our  statute  directed 
against  advertising  lotteries  applies  only  to  advertising  within 
our  state,  and  while  no  action  could  be  maintained  on  a  contract 

08.  Hart  v.    People,    (Sup.   O.   T.  1.  Cbarles    v.    People,     (1848)     1 

1882)   26  Hun  896;   People  v.  Wolff,  N.   Y.    180,   How.   App.   Caa.   359,   4 

(Sup.    1897)     14    App.    Div.    73,    43  How.  Pr.  292,  affirming  3  Denio  212. 

N.  Y.  S.  421,  12  N.  Y.  Crim.  80,  af-  2.  Grover    v.    Morris,     (1878)    73 

firmed  162  N.  Y.  640  mem.,  46  K  E.  N.  Y.  473. 

1150;    People  v.   Ranson,    (1886)    2  8.  Mount  v.  Waite,   (Sup.  1811)   7 

State  Rep.  78;   Colton  v.  Simmans,  Johne.  434. 

(Sup.  O.  T.  1887)   6  State  Rep.  608.  4.  People   v.    KoeHce,    (1883)    94 

99.  Hunt  V.  Knickerbacker,    (Sup.  N.  Y.  137,  1  N.  Y.  Crim.  495,  affirm- 

1810)  6  Johns.  327.    See  also  People  ing  29  Hun  461,  1  N.  Y.  Crim.  252. 

V.  Sturdevant,  (Sup.  1840)   23  Wend.  5.  Thatcher  v.   Morris,    (1864)    11 

418;  Peo]^  v.  Warner,  (Sup.  G.  T.  N.   Y.   437;    Kentucky   v.    Basaford, 

1848)  4  Barb.  314.  (Sup.  1844)  6  Hill  526. 
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for  services  in  procuring  a  contract  for  advertising  lotteries  in 
newspapers  published  in  our  state,  the  statute  does  not  render  the 
contract  illegal  if  it  contemplates  or  includes  only  the  publication 
of  the  advertisement  of  a  foreign  lottery  in  the  newspapers  of 
other  states.'  In  an  action  by  the  holder  of  a  ticket  to  recover  the 
prize  won,  the  complaint  must  show  that  the  ticket  was  not  sold 
within  this  state  in  violation  of  our  law,  as  our  courts  cannot,  for 
the  purpose  of  upholding  the  contract  resulting  from  the  sale  of 
the  ticket,  presume  that  it  was  made  in  some  other  state/ 

§  611.  Beoovery  of  Money,  eftc.,  Paid  for  Lotteiy  Tickets. — ^The 
Revised  Statutes  (1  Rev.  Stat.  p.  665,  §  25;  p.  667,  §  32)  contain 
two  provisions  with  regard  to  the  recovery  of  money  or  other  prop- 
erty paid  for  a  chance  or  ticket  in  a  lottery  which  are  brought  into 
our  Penal  Law  (see  Penal  Law,  §  1383;  39  McKinney's  Cons. 
Laws,  p.  508).  The  first  (1  Rev.  Stat.  p.  664,  §  25)  provides  that 
"  any  person  who  shall  have  paid  any  money,  or  valuable  thing, 
for  a  chance  or  interest  in  any  such  raffle  or  distribution,  as  is  pro- 
hibited by  the  preceding  sections,  may  sue  for  and  recover  the 
same  of  the  person  to  whom  such  payment  or  delivery  was  made." 
The  second  (1  Rev.  Stat.  p.  667,  §  32)  provides  that  "  any  person 
who  shall  purchase  any  share,  interest,  ticket,  certificate  of  any 
share  or  interest,  or  part  of  a  ticket,  or  any  paper  or  instrument 
purporting  to  be  a  ticket  or  share  or  interest  in  any  ticket,  or  pur- 
porting to  be  a  certificate  of  any  share  or  interest  in  any  ticket,  or 
in  any  portion  of  any  illegal  lottery,  may  sue  for  and  recover 
double  the  sum  of  money,  and  double  the  value  of  any  goods  or 
things  in  action,  which  he  may  have  paid  or  delivered  in  consider- 
ation of  such  purchase,  with  double  costs  of  suit."'  There  is  no 
discretion  vested  in  the  court  as  to  whether  the  plaintiff  is  to  be 
allowed  to' recover  such  double  amount.  This  is  an  absolute  right 
given  him  by  the  statute.'  Where  the  sale  of  lottery  tickets  is 
made  through  an  agent  who  receives  the  price  and  accounts  to  his 
principal  therefor,  the  latter  is  liable  to  be.  sued  for  double  the 
amount  paid  for  the  ticket,"  and  if  the  purchase  is  made  by  an 
agent  his  principal  may  recover."    The  right  to  sue  for  double  the 

6.  Ormes  v.  Dauchy,  (1880)  82  9.  Grover  v.  Morris,  (1878)  73 
N.  Y.  443,  affirming  45  Super.  Ct.  85.  N.  Y.  473. 

7.  Thatcher  v.  Morris,  (1854)  11  10.  Grover  v.  Morris,  (1878)  73 
N.  Y.  437.  N.  Y.  473. 

8.  The  word  "  illegal "  preceding  11.  Almy  v.  McKianey,  (Sup.  O. 
the  word  "  lottery"  is  omitted  in  our  T.  1886)  42  Hun  651  mem.,  5  SUte 
present  statute.  Rep.  267. 
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amount  paid  being  restricted  to  the  purchaser,  it  is  not  a  qui  tam 
action,  and  therefore  the  time  within  which  the  action  is  to  be 
brought  is  not  governed  by  the  provision  of  the  Code  (see  Code 
Civ.  Proe.  §  387)  requiring  "  an  action  upon  a  statute  for  a  pen- 
alty or  forfeiture,  given  in  wh(de  or  in  part  to  any  person  who  will 
prosecute  for  the  same,"  to  be  brought  within  one  year."  The  pur- 
chaser may  unite  or  join  in  a  single  action  claims  based  on  separate 
purchases,"  but  where  it  is  sought  in  one  action  to  recover  on 
account  of  scfveral  separate  and  distinct  purchases,  the  complaint 
should  state  with  particularity  the  time,  place,  amount  or  cir- 
cumstance of  each  transaction,  so  as  to  notify  the  defendant  with 
reasonable  certainty  of  the  extent  and  nature  of  his  liability." 
As  the  action  is  not  on  the  tickets  or  contract  evidenced  thereby, 
it  is  not  essential,  to  entitle  the  plaintiff  to  recover,  that  he  pro- 
duce on  the  trial  the  tickets  purchased  or  account  for  their  loss.** 
As  the  form  of  gambling  commonly  known  as  "playing  policy  " 
is  a  lottery,  where  tickets  representing  the  numbers  chosen  are 
issued,  the  player  may  recover  double  the  amount  paid."  And 
it  is  held  that,  as  regards  the  sale  of  tickets  in  our  state,  a  lottery 
authorized  by  the  law  of  a  foreign  state  is  to  be  considered  an 
"  illegal  lottery  "  so  as  to  authorize  a  recovery  for  double  the 
amount  paid  for  such  tickets,  the  intention  of  the  legislature  being 
to  include  in  such  term  all  lotteries  not  authorized  by  the  laws  of 
our  state."  An  action  to  recover  double  the  amount  paid  for  a 
lottery  ticket  is  neither  an  action  to  recover  a  fine  or  penalty  nor 
one  for  the  wrongful  taking,  detention  or  conversion  of  personal 
property  within  the  meaning  of  Code  Civ.  Proc.  §  549,  authorizing 
an  order  of  arrest  in  such  actions." 

Contracts  Affecting  Marriage  or  Marriage  Relation 

§  612.  In  General. —  Marriage  is  favored  by  the  law,  and  from 
an  early  date  conditions  subsequent,  in  conveyances  or  bequests, 

W.   Grover   v.   Morris,    (1878)    73  16.  Wilkinson   v.    Gill,    (1878)    74 

N.  Y.  473.  N.  Y.  63,  affirming  10  Hun  156. 

13.  Grover  v.   Morris,    (1878)    73  17.   Grover  v.   Morris,    (1878)    73 
N.  Y.  473,  479.    See  also  -Roediger  v.  N.  Y.  473. 

Simmons,  (Com.  PI.  Sp.  T.  1872)   14  18.  Staub  v.  Myers,  (Sup.  1897)  16 

Abb.  Pr.  N.  6.  256.  App.  Div.  476,  44  N.  Y.  S.  954.     See 

14.  Roediger  V.  Simmons,  (Com.  PI.  al-so  Tomplcins  v.  Smith,   (Super.  Ct. 
Sp.  T.  1872)    14  Abb.  Pr.  N.  S.  256.  G.  T.  1882)  48  Super,  a.  113,  2  Civ. 

16.    Grover   v.   Morris,    (1878)    73      Pro.  21,  62  How.  Pr.  499,  affirmed  89 
N.  Y.  473,  480.  N.  Y.  602  mem. 
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in  general  restraint  of  marriage,  have  been  held  inoperative  as 
against  the  policy  of  the  law."  Reasonable  conditions,  however, 
designed  to  prevent  hasty  and  imprudent  marriages,  and  to  sub- 
ject a  child,  the  object  of  a  testator's  or  grantor's  bounty,  to  just 
restraint  during  infancy  or  other  reasonable  period,  are  upheld  by 
the  common  law  not  only  because  they  are  proper  in  themselves, 
but  because  by  upholding  them  the  law  protects  the  owner  of 
property  in  disposing  of  it  under  such  lawful  limitations  and  con- 
ditions as  he  may  prescribe."*  The  courts  also  denounce  as  against 
public  policy  contracts  not  to  marry,*^  and  in  an  action  for  breach 
of  a  promise  to  marry  the  view  has  been  expressed  that  a  promise 
by  the  defendant  to  marry  the  plaintiff  "if  he  ever  married  " 
is  illegal  as  in  restraint  of  marriage,  and  that  therefore  no 
recovery  can  be  had  thereon  though  the  defendant  had  married 
another  woman.**  On  the  other  hand,  in  regard  to  a  contract  for 
services  in  nursing  an  invalid  son  of  the  promisor  until  such  son's 
death,  an  event  which  was  expected  to  happen  in  a  short  time,  it 
was  considered,  though  not  decided,  that  a  stipulation  by  the 
promisee  not  to  marry  during  the  period  of  her  services  would 
not  render  the  contract  illegal."  An  agreement  between  unmar- 
ried sisters  which  requires  each  to  make  a  will  providing  for  her 
descendants,  and  in  event  of  her  death  without  leaving  descen- 
dants, that  all  of  her  property  shall  go  to  the  survivors,  with  the 
exception  of  a  nominal  provision  in  favor  of  her  brothers  and  any 
future  husband,  is  not  illegal  as  designed  or  tending  to  restrain 
their  marriage.^  In  a  case  where  a  married  woman  sought  to 
enforce  a  contract  by  a  man  other  than  her  husband  to  support 
her  infant  child,  and  it  appeared  that  there  had  been  no  separa- 
tion between  the  woman  and  her  husband,  it  was  held  that  public 
policy  precluded  her  from  showing,  for  the  purpose  of  establish- 
ing a  consideration,  that  the  defendant  was  the  father  of  the  child. 
In  the  course  of  the  opinion  of  the  court,  per  Brown,  J.,  the  fol- 
lowing statement  is  quoted  with  approval  from  an  Illinois  case: 
"A  married  woman  will  not  be  permitted  to  bastardize  her  own 
offspring  bom  in  wedlock.     For  reasons  of  public  decency  and 

19.  Merriam     v.    Wolcott,     (Sup.  SS.  Conrad     t.     WUliams,      (Snp. 

1878)  61  How.  ft-.  377.  1844)  6  Hill  444. 

80.-  Hogan    t.    Curtin,    (1882)    88  33.    Fr«denburg      v.      Biddlecome. 

N.  y.  162,  171.  (Sup.  G.  T.  1883)   17  WWy.  Dig.  25. 

SI.  Gklusha  v.  Galusha,  (1880)  116  M.  Klobeiig  v.  Teller,  (8up.  Sp.  T. 

N".   Y.  635,  641,  27   SUte   Rep.   738,  1918)    103   ITlic.   641,   171   N.  Y.   S. 

22  N.  E.  1114.  947. 
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morality  a  married  woman  cannot  say.  that  she  had  no  interconrse 
with  her  husband  and  that  her  offspring  is  spurious.  This  pro- 
hibition does  not  only  apply  to  her  competency  as  a  witness,  but 
it  is  a  rule  of  law  governing  any  right  of  action  which  she  may 
set  up  involving  such  bastardism  of  her  own  offspring  born  in 
wedlock.  The  presumption  is  that  a  child  born  in  wedlock  is 
legitimate,  and  this  presumption  the  mother  will  not  be  heard  to 
deny."*^  Antenuptial  contracts  between  persons  about  to  be 
married,  by  which  they  attempt  to  fix  the  rights  each  shall  have 
in  the  other's  property,  are  not  against  public  policy,  and,  when 
supported  by  a  proper  consideration  and  free  from  fraud,  are 
upheld." 

§  613.  Marriage  Brokemge  Contracts  Oenerally. —  Marriage 
brokerage  contracts  are  contracts  under  which  one  party  agrees 
to  pay  a  consideration  to  the  other  for  services  in  securing  or 
promoting  the  marriage  of  the  promisor.  Contracts  of  this  char' 
acter  were  to  a  limited  extent  upheld  under  the  civil  law." 
Under  the  common  law,  however,  they  are  held  illegal.  The  first 
controvere^y  that  seems  to  have  arisen  in  the  English  courts  on 
the  validity  of  this  character  of  agreements  is  the  case  of  Keene  v. 
Potter,  decided  in  1700  and  reported  in  3  Levins  412.  One  T. 
entered  into  a  bond  to  pay  Mrs.  P.  £500  in  three  months  after 
he  should  be  married  to  Lady  0.,  a  widow  of  great  fortune.  A 
suit  in  chancery  was  brought  on  the  bond  and  the  master  of  the 
rolls  held  the  bond  to  be  void.  The  Lord  Chancellor  reversed  this 
decree.  The  case  was  then  taken  by  appeal  to  the  House  of  Lords, 
where  by  a  majority  of  that  House  the  decree  of  the  chancellor 
was  reversed ;  they  holding  that  agreements  of  this  kind  were  of 
dangerous  tendency.     Since  that  case,  the  English  courts  have, 

88.   Flint  V.  Pierce,    ( Sup.   Sp.   T.  early  period  of  the  history  of  English 

1012)   136  N.  Y.  S.  1056.  jurisprudence,  these  proxenetae  plied 

M.   Clark   v.   Clarlc,    (Sup.   G.    T.  their  Vocation  in  that  country,  and 

1882)    28  Hun  600.  were  tolerated.  (Story's  Equity  Juris. 

27.  See  Crawford  v.  Russell,   (Sup.  S  260.)     The  policy  of  the  civil  law 

G.  T.  1872)  62  Barb.  02,  97,  wherein  seems  to  have  been  that  all  aid  ren- 

Potter,  J.,  said:     "The  civil  law,  ae  dered  in  encouraging  and  the  estab- 

drawn   from   the  Code  of  Justinian,  liehment   of   marriages   was   for   the 

allowed  contracts  of  this  Icind  to  be  good  of  the  nation,  and  promotive  of 

made  by  proxy;  by  marriage  brokers,  public  morality;  inasmuch  as  it  dis- 

matchmakers,  called  proxenetae,  who  couraged    fornication,    adultery    and 

were  allowed  to  receive  rewards  for  concubinage;  that  therefore,  agencies 

their  servioes,  like  other  brokers,  to  a  by    way    of    matchmakers,    brokage, 

certain  limited  extent.     (Code  Just.,  proxenetae,  were  productive  of  good 

lib.  5,  tit.  1,  pp.  1,  6.)     And  at  an  rather  than  evil  results.", 
69 
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with  ^eat  unifonnity,  foHowed  the  rule  as  declared  in  the  House 
of  Lords.''  This  rule  of  the  common  law  is  fc^owed  in  this 
country  and  has  been  adopted  by  our  courts.*  "  The  doctrine," 
says  Brown,  J.,  "  that  marriage  brokerage  contracts  are  void  is 
the  outgrowth  of  the  views  and  opinions  of  the  English  people 
upon  the  subject  of  the  marriage  relation,  and  the  courts  of  Eng- 
land, for  upwards  of  a  century,  have  universally  declared  that 
the  natural  consequences  of  such  agreements  would  be  to  bring 
about  ill-advised,  and,  in  many  instances,  fraudulent  marriages, 
resulting  inevitably  in  the  destruction  of  the  hopes  and  fortunes 
of  the  weaker  party,  and  especially  of  women,  and  that  every 
temptation  in  the  exercise  of  undue  influence  in  .procuring  a  mar- 
riage should,  therefore,  be  suppressed."* 

§  614. Enforoement  ot  and  Bdief  ttcm.  Oontraet. — ^As  a 

marriage  brokerage  contract  is  illegal  it  follows,  as  a  general  rule, 
that  no  recovery  can  be  had  for  services  rendered  thereunder," 
and  if  money  is  paid  for  future  services  of  this  character  it  would 
also  follow  that,  if  the  x>arties  are  considered  in  pari  delicto,  the 
party  paying  the  money  cannot  recover  it  back.**  But  where 
money  was  paid  by  a  widow  to  one  conducting  a  matrimonial 
agency,  and  the  latter  agreed  to  return  tiie  money  if  the  men 
introduced  by  him  were  not  acceptable  to  the  former,  it  was  held 
that  the  parties  were  not  necessarily  in  pari  delicto,  and,  if  so, 
that  public  policy  would  -be  advanced  by  permitting  a  recovery 
of  the  money  paid,  thus  discouraging  persons  from  engaging  in 
such  business  and  entrapping  the  unwary;  that  therefore  the  case 
was  not,  as  a  matter  of  law,  within  the  general  rule  that  money 
paid  on  an  illegal  contract  could  not  be  recovered  back.**    It  has 

M.  See  Crawford  v.  Russell,  (Sup.  92.    See  also  Leib  v.  Dolnriner,  (Sup. 

G.  T.  1872)-  62  Barb.  92,  98.  App.  T.  1908)    60  Miso.  66,  67,  111 

39.  Duval  V.  Wellman,   (1891)   124  N.  Y.  S.  650. 

N.  Y.  156,  34  State  Sep.  964,  26  N.  E.  30.  Duml  v.  Wellmaa,  (1891)   124 

343,  26  Abb.  N.  Cas.  250,  approving  N.  Y.  156,  160,  34  State  Rep.  964,  26 

the  view  taken  in  the  several  lower  N.  E.  343,  26  Abb.  N.  Cas.  260. 

courts  as  to  the  legality  of  such  con>  81.  Crawford  y.  Russell,   (Si^.  G. 

tracba.    See  for  reports  of  case  below,  T.  1872)  62  Barb.  92. 

(Com.  PI.  G.  T.)    14  Daly  516,   16  3S.  See  Crawford  v.  Russell,  (Sup. 

State  Rep.  607,  1  N.  Y.  S.  70,  (City  G.  T.  1872)   62  Barb.  92,  100.     See 

dtG.  T.)  15  State  Rep.  404,  (City  <3t.  infra,  section  641  et  aeq.  as  to  the 

Tr.  T.)   16  State  Rep.  384;  Place  v.  enforcement  and  relief  from   illegal 

Oonklin,    (Sup.   1898)    34  App.  Div.  contracts  generally. 

191,   64  N.   Y.   S.   532,   affirming   23  33.  Duval  v.  Wellman,   (1891)   124 

Misc.  40,  51  N.  Y.  S.  407 ;  Crawford  N.    Y.    166,    34    State  Rep.    964,   26 

V.  Russell,  (Sup.  G.  T.  1872)  62  Barb.  N.  E.  343,  26  Abb.  N.  Ca&  260,  Te- 
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been  held  that  where  a  woman,  in  pursuance  of  a  previous  agree- 
ment made  with  a  marriage  broker  employed  by  her,  after  her 
marriage  procures  money  and  land  from  her  husband,  who  is 
ignorant  of  the  agreement,  and  pays  the  broker  his  stipulated 
fee  by  turning  over  the  money  and  giving  a  mortgage  on  the  land 
to  him,  a  suit  is  maintainable  by  the  husband  to  recover  such 
money  from  the  broker  and  to  annul  the  mortgage ;  that  although 
the  inroperty  may  have  been  turned  over  to  the  woman  after  she 
was  married,  in  pursuance  of  a  promise  made  at  the  time  of  the 
engagement,  the  whole  transaction  is  vitiated  by  the  conspiracy 
between  the  would-be  wife  and  the  marriage  broker  to  obtain  the 
marriage  brokerage  fee  from  the  husband." 

§  615.  BesTunpftioii  of  Marital  Bela.ti(His.—  Where  on  aecoont  of 
family  controversies  spouses  have  s^arated,  a  contract  having  for 
its  object  the  bringing  of  them  together  and  the  resumption  of 
marital  relations  is  not  contrary,  to  public  policy.**  I'hus  where, 
after  a  wife  had  commenced  an  action  for  divorce,  the  husband 
agreed,  in  consideration  of  the  dismissal  of  the  action  and  the 
resumption  of  the  marital  relations,  to  pay  a  certain  amount  for 
the  benefit  of  the  wife,  it  was  held  that  the  contract  was  not 


versing  14  Daly  515,  16  State  Itep. 
607.  1  N.  Y.  S.  70,  which  reversed 
15  State  Bep.  404,  reversing  15  State 
Rep.  384.  In  this  case  Brown,  J.  (124 
N.  y.  162),  said:  "  The  question  in 
this  and  kindred  cases,  therefore, 
miiert  always  be  whether  the  parties 
are  equal  in  guilt.  Obviously  cases 
might  arise  where  this  would  clearly 
appear  and  where  the  court  would  be 
justified  in  so  holding  as  a  matter  of 
law,  «8  where  there  was  an  agreement 
between  two,  having  lor  its  purpose 
the  marriage  of  one  to  a  third  party, 
the  parties  would  be  so  clearly  in  pari 
delicto  that  the  courts  would  not  aid 
the  one  who  had  paid  money  to  the 
other,  in  the  promotion  of  the  com- 
mon purpose,  to  recover  it  back.  Such 
a  case  would  partake  of  the  character 
of  a  conspiracy  to  defraud.  So  if 
two  parties  entered  into  a  partnership 
to  carry  on  such  a  business  as  de- 
fendant conducted,  the  courts  would 
not  lend  their  aid  to  either  to  enforce 
the  agreement  between  them.  But 
where  a  party  carries  on  a  business 


of  promoting  marriage  as  the  defend- 
ant appears  to  have  done,  it  is  plain 
to  be  seen  that  the  natural  tenden*^ 
of  such  a  business  is  immoral  and  it 
would  be  80  clearly  ■Mie  policy  of  the 
law  to  suppress  it  and  puUic  interest 
would  be  so  greatly  promoted  by  its 
suppression,  that  there  would  be  no 
hesitation  upon-  the  part  of  the  courts 
to  aid  the  party  who  had  patronized 
such  a  business  by  relieving  him  or 
her  from  all  contracts  made,  and 
grant  restitution  of  any  mcmey  paid 
or  property  transferred." 

84.  Place  v.  Conklin,  (Sup.  1898) 
34  App.  Div.  191,  64  N.  Y.  S.  632, 
aflSrming  23  Misc.  40,  51  N.  Y.  S.  407. 

35.  Adams  v.  Adams,  (1883)  91 
N.  Y.  381,  affirming  24  Hun  401 ;  Sim- 
mer V.  Sommer,  (Sup.  1903)  87  App. 
Div.  434,  84  N.  Y.  S.  444;  Rodgeis 
V.  Rodgers,  (Sup.  1919)  186  App.  Div. 
77,  174  N.  Y.  S.  24.  See  also  Snith  v. 
Smith,  (Sup.  G.  T.  1886)  36  Hun 
378;  Friedman  v.  Bierman,  (Sap.  G. 
T.  1887)  43  Hun  387,  6  State  E^. 
402,  25  Wkly.  Dig.  526. 
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against  public  policy,  Bapallo,  J.,  saying:  "  We  are  unable  to 
perceive  on  what  ground  the  arrangement  can  be  regarded  as 
against  public  policy.  It  tended  to  restore  peace  and  harmony 
between  husband  and  wife,  and  renew  their  conjugal  relations. 
Agreements  to  separate  have  been  regarded  as  against  public 
policy,  but  it  would  be  strangely  inconsistent  if  liie  same  policy 
should  condemn  agreements  to  restore  marital  relations,  after  a 
temporary  separation  had  taken  place.  While  the  law  favors  the 
settlement  of  controversies  between  all  other  persons,  it  would 
be  a  curious  policy  which  should  forbid  husband  and  wife  to 
compromise  their  differences,  or  preclude  either  from  forgiving 
a  wrong  committed  by  the  other."  *  And  as  regards  the  legality 
of  an  agreement  between  spouses  condoning  an  adultery.  Smith,  J., 
said:  "  It  is  argued  by  the  defendant's  counsel  that  if  a  husband 
can  bind  himself  to  pay  money  to  his  wife  in  consideration  of 
her  condonation  of  his  adultery,  a  wife  can  do  the  same  in  like 
case,  and  that  to  uphold  such  contracts  would  lead  to  an  intoler- 
able condition  of  domestic  life.  But  what  objection  can  there  be 
to  allowing  a  husband  who  has  been  unfaithful  to  make  a  settle- 
ment upon  his  wife;  or  an  erring  wife,  if  she  has  a  separate 
estate,  to  transfer  a  reasonable  part  of  it  to  her  husband,  as  a 
condition  of  being  forgiven  and  the  former  relations  being 
restored?  Is  it  supposed  that  sudi  an  arrangement  would  carry 
with  it  the  seeds  of  future  discord  between  the  parties,  and  for 
that  reason  should  not  be  sanctioned  by  the  courts?  The  same 
objection  might  be  urged  against  all  those  agreements  which  the 
law  has  upheld  for  centuries,  by  which  a  husband,  either  before 
or  after  marriage,  settles  an  annual  income  upon  his  wife  or  creates 
an  estate  for  her  separate  use.  We  think  this  ground  of  defense 
untenable.""  In  an  earlier  case,  however,  which  involved  a  con- 
tract directly  between  the  spouses,  which  for  this  reason  was 
invalid,  Learned,  P.  J.,  said:  "  To  enforce  a  promise  by  a  hus- 
band to  pay  money  to  his  wife,  in  consideration  of  the  condona- 
tion of  adultery,  would,  I  think,  be  a  violation  of  rules  of  law 
and  principles  of  public  policy."*  Where  after  the  commence- 
ment by  a  wife  of  an  action  for  a  judicial  separation,  in  considera- 
tion of  its  dismissal  the  husband  agreed  to  resume  marital  rel&- 

36.   Adams  v.   Adams,    (1883)    91  38.  Van  Order  v.  Van  Order,  (Sup. 

N.  Y.  381,  384,  affirming  24  Hun  401.  G.  T.  1876)  8  Hun  315,  317.    See  also 

87.  Adams  v.  Adams,   (Sup.  Q.  T.  Armstrong  v.  AiroatrcHig,    (Sup.   Sp. 

1881)  24  Hun  401,  403.  T.  1886)  1  State  Rep.  529,  632. 
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tions,  and  that,  if  he  should  again  cease  to  live  with  or  support 
her,  she  should  become  vested  with  certain  rights  in  his  property, 
it  was  held  that  the  contract  was  not  against  public  policy;  that 
in  so  far  as  it  contemplated  a  future  separation,  it  did  not  offer 
an  inducement  to  the  wife  to  fail  to  perform  her  duties,  as  such 
performance  was  an  implied  condition  to  her  right  to  enforce  the 
contract.  "  The  obligation,"  says  Hatch,  J.,  "  rested  upon  the 
plaintiff  to  perform  faithfully  the  marital  obligations  which 
devolved  upon  her,  and  if  she  failed  in  liiese  respects  it  consti- 
tuted a  perfect  defense  to  any  action  to  enforce  the  contract,  for 
thereby  she  would  be  enabled  to  take  advantage  of  her  own 
wrong."**  It  is  the  duty  of  a  wife,  where  the  husband  has  given 
her  no  cause  for  a  separation,  to  live  with  him,  and  an  agreement 
by  her  to  do  so  is  one  only  for  the  performance  of  her  duty,  and 
for  this  reason  may  be  invalid,  it  would  seem,  for  want  of  con- 
sideration.*' And  if  a  conveyance  is  made  by  a  husband  to  induce 
his  wife  to  resume  conjugal  relations  and  on  tiie  faith  of  her 
promise  to  do  so,  the  fact  that  her  promise  was  made  in  bad  faith 
and  without  any  intention  to  perform  constitutes,  it  has  been  held, 
such  a  fraud  as  will  entitle  the  husband  to  have  the  conveyance 
set  aside/* 

§  616.  Dissolution  of  Marriage;  General  Bule. — ^The  Domestic 
Relations  Law  (Dom.  Bel.  Law,  §  51;  14  McKinney's  Cons.  Laws, 
p.  70)  provides  that  "  a  husband  and  wife  can  not  contract  to 
alter  or  dissolve  the  marriage."  This  in  so  far  as  it  affects  the 
validity  of  a  contract  which  has  for  its  object  or  the  tendency 
of  which  is  to  dissolve  the  marriage  relation  by  holding  out  an 
inducement  to  one  of  the  parties  to  obtain  or  permit  the  other  to 
obtain  a  divorce  is  but  a  recognition  of  the  common  law  rule  which 

39.  Sonuner     t.     Sommer,      (Sup.  cord  for  the  purpose  of  enabling  the 

1903)   87  App.  Div.  434,  84  K.  Y.  S.  wife   to   secure   the    property    rights 

444.    Laughlin,  J.,  however,  dissented  thus   agreed   to  be  givenf  and   was, 

on  the  queetion  as  to  the  validity  of  therefore,  a  constant  menace  to  do- 

the  agreement,  saying:     "  The  aban-  mestic  peace." 

donment  of  her  action  constituted  a  40.  Jones  t.  Jones,    (Sup.   Sp.  T. 

good  consideration  for  any  unoondi-  1903)  40  Misc.  360,  82  N.  Y.  S.  326. 

tional  agreement  for  the  payment  of  See  eupra,  section  325  et  seq.  ae  to 

money  that  the  wife  saw  fit  to  exact,  the  performance  of  an  exierting  duty 

I   regard  the  agreement  in  advance  as  a  consideration. 

for  the  settlement  of  any  future  dif-  41.  Jones  v.  Jones,    (Sup.  Sp.  T. 

ference  that  might  arise  between- hus-  1903)  40  Wac.  360,  82  N.  Y.  S.  326. 

band  and  wife  after  resuming  marital  See  supra,  section  168  et  seq.  as  to 

relations  as  against  public  policy,  in  wh«t    an   existing    intention   not   to 

that  it  was  calculated  to  produce  dis-  perform  a  promise  constitutes  fraud. 
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denounced  such  contracts  as  against  public  policy ;  ^  and  this  is 
true  where  the  divorce  sought  is  a  limited  one,  a  mensa  et  thoro 
or  judicial  separation.*'  As  said  by  Hardin,  P.  J.,  quoting  with 
approval  from  a  Michigan  case:  "  Public  policy  is  interested  in 
maintaining  the  family  relation,  the  interests  of  society  requiring 
that  such  relation  be  not  lightly  severed,  and  that  families  shall 
not  be  broken  up  for  inadequate  causes  or  from  unworthy  motives ; 
and  where  differences  have  arisen  which  threaten  disruption,  pub- 
lic welfare  and  the  good  of  society  demand  a  reconciliation,  if 
practicable  or  possible,  and  for  these  reasons  a  contract  which 
tends  to  prevent  such  a  reconciliation  is  void."**  The  fact  that 
the  illegality  of  the  agreement  does  not  appear  on  the  face  of  the 
contract  does  not  prevent  the  i>arty  against  whom  it  is  sought  to 
be  enforced  from  showing  the  fact  in  defense.**  While  an  agree- 
ment by  a  husband,  who  has  instituted  an  action  for  divorce  in 
another  state  on  the  ground  of  desertion,  to  pay  the  wife  a  cer- 
tain annual  sum  if  she  will  not  defend  the  action,  is  illegal,  still 
if  the  substance  of  the  agreement  is  incorporated  in  the  decree 
of  divorce,  the  court  having  jurisdiction  of  the  parties  and  the 
subject  mattei*,  the  decree  cannot  be,  on  that  account,  collaterally 


48.  Murray  v.  Narwood,  (1908)  192 
N.  Y.  172,  84  N.  E.  958,  reversing  on 
other  grounds  119  App.  Div.  875 
mem.,  104  N.  Y.  S.  1136;  Schley  v. 
Andrews,  (1919)  225  N.  Y.  110,  121 
N.  E.  812,  reversing  171  App.  Div.  952 
mem.,  15«  N.  Y.  S.  1144;  Train  v.  Da- 
vidson, (Sup.  1897)  20  App.  Div.  677, 
47  N.  Y.  S.  289;  Van  Vleck  v.  Van 
Vleck,  (Sup.  1897)  21  App.  Div.  272, 
47  N.  Y.  S.  470;  France  v.  France, 
(Sup.  1903)  79  App.  Div.  291,  79 
N.  Y.  S.  579;  In  re  Brackett,  (Sup. 
1906)  114  App.  Div.  257,  99  N.  Y.  S. 
802,  affirmed  189  N.  Y.  502  mem.,  81 
N.  E.  1160;  Lake  v.  Lake,  (Sup.  1909) 
136  App.  Div.  47,  119  N.  Y.  S.  686; 
Forster  v.  Cbntoni,  (Sup.  Sp.  T. 
1897)  19  Misc.  222,  44  N.  Y.  S.  241, 
reversed  on  other  grounds  19  App. 
Div.  306,  46  N.  Y.  S.  118,  4  N.  Y. 
Annot.  Cas.  375 ;  Trust  Co.  of  America 
V.  Nash,  (Sup.  a.  App.  T.  1906)  50 
Misc.  295,  98  N.  Y.  S.  734  (holding, 
however,  that  the  agreement  in  ques- 
tion could  not  be  construed  as  fur- 


nishing an  inducement  to  the  wife  to 
secure  a  divorce) ;  Levine  v.  Klein, 
(City  Ct.  Tr.  T.  1908)  58  Miac.  389, 
111  N.  Y.  S.  174;  Williams  v.  Igel. 
(City  Ct.  Tr.  T.  1909)  62  Misc.  354, 
116  N.  Y.  S.  778;  Levine  v.  Klein, 
(Sup.  App.  T.  1909)  65  Miec.  498, 
120  N.  Y.  S.  196;  Daggett  V.  Da^ett, 
(Caian.  Ct.  1835)  6  Paige  609.  See 
also  Galusha  v.  Galusha,  (1889)  116 
N.  Y.  635,  641,  27  State  Rep.  738,  22 
N.  E.  1114;  Jones  v.  Jones,  (Sup.  Sp. 
T.  1903)  40  Misc.  360,  361,  82  N.  Y. 
a  325.  Compare  Whitcomb  v.  Whit- 
comb,  (Sup.  G.  T.  1895)  92  Hun  443, 
36  N.  Y.  S.  607. 

43.  Van  Vleck  v.  Van  Vleck,  (Sup. 
1897)  21  App.  Div.  272,  47  N.  Y.  S. 
470;  In  re  Brackett,  (Sup.  1906)  114 
App.  Div.  257,  259,  99  N.  Y.  S.  802, 
affirmed  189  N.  Y.  602,  81  N.  E.  1160. 

44.  Van  Vleck  v.  Van  Vleck,  (Sup. 
1897)  21  App.  Div.  272,  276,  47  N.  Y. 
S.  472. 

45.  Train  v.  Davidson,  (Sup.  1897) 
20  App.  Div.  677,  47  N.  Y.  S.  289. 
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attacked  in  an  action  in  this  state  to  enforce  payments  in  accord- 
ance therewith.^  An  independent  contract  between  a  wife  and 
a  third  person  is  not  affected  by  any  illegality  which  may  taint  a 
distinct  contract  between  the  spooses  promotive  of  a  divorce.*' 

§  617. Application,  of  Oemaral  Bule. — ^As  a  general  rtde 

an  agreement  by  a  husband  to  pay  his  wife  a  consideration  con- 
tingent on  her  procuring  a  divorce  from  him  is  held  illegal  and 
nnenf orceable  by  her  after  a  divorce  has  been  procured ;  **  and  this 
is  especially  true  where  the  husband  as  a  part  of  the  transaction 
agrees  to  furnish  the  wife  cause  for  divorce  and  to  aid  her  in  the 
proof  of  past  and  future  adulterous  acts  on  his  part,  and  the 
purpose  of  the  divorce  is  to  enable  the  wife  to  marry  another 
person.**  The  same  is  true  as  to  an  agreement  by  a  third  person, 
charged  by  a  husband  with  having  had  illicit  relations  with  his 
wife,  to  reimburse  the  husband  for  expenses  he  may  be  put  to 
in  an  action  by  his  wife  for  a  divorce  which  the  husband  agrees 
not  to  defend."  Where  one  of  the  parties  to  a  contract  to  marry 
is  married  already  and  the  contract  is  to  be  consummated  when 
he  or  she  procures  a  divorce,  it  is  illegal ;  "*  and,  a  fortiori,  a 
promise  to  a  woman  that  if  she  will  leave  her  husband  and  pro- 
cure a  divorce  from  him  and  cohabit  with  the  promisor,  the  latter 
will  marry  her  after  she  procures  her  divorce  and  make  certain 
pecuniary  provisions  for  her,  is  illegal.*'  Contrary  to  the  view 
taken  in  other  jurisdictions,"  it  has  been  held  by  a  divided  court 
that  a  contract  the  consideration  of  which  is  an  agreement  by  a 
wife  to  withdraw  her  appeal  from  a  decree  against  her  for  a 
divorce  is  not  necessarily  against  public  policy.  "  We  are  cited," 
says  Bijur,  J.,  in  this  connection,  "to  no  cases  in  which,  after 
decree  entered,  the  bare  agreement  of  one  of  the  parties  to  abandon 

46.  France  t.  France,  (Sup.  1903)  M.  Murray  v.  Narwood,  (1908)  192 
n  App.  Div.  2»1,  79  N.  Y.  S.  679.  N.  Y.  172,  84  N.  E.  968,  reversing  on 

47.  Becknagel   v.   Steinway,    (Sup.  other    grounds    119    App.    Div.    876 
Sp.  T.  1901)    33  Misc.  «33,  641,  68  mem.,  104  K.  Y.  S.  1135. 

K.  Y.   &  967,  modified  ae  to  other  51.  Williams  v.  Igel,  (City  Ct.  Tr. 

nuttera  68  App.  Div.  362,  69  N.  Y.  S.  T.  1909)  62  Misc.  364,  116  K  Y.  S. 

132.  778. 

4t.  Schley  v.  Andrews,  (1919)  226  58.  Forater  v.   Cantoni,    (Sup.  Sp. 

N.  Y.  110,  lai  N.  E.  812,  reversing  T.  1997)    19  Misc.  222,  44  N.  Y.  S. 

171  App.  Div.  962  mem.,  156  N.  Y.  S.  241,   reversed   on    other   grounds   19 

1144;  Lake  v.  Lake,  (Sup.  1909)  136  App.  Div.  306,  46  N.  Y.  S.  118,  4  N.  Y. 

App.  Div.  47,  119  N.  Y.  S.  686.  Annot.  Cas.  375. 

49.  Train  v.  Davidson,  (Sup.  1897)  S3.  See  Divorce  and  Beparation,  9 

20  App.  Div.  577,  47  N.  Y.  S.  289.  R.  C.  L.  p.  267. 
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an  appeal,  or  even  refrain  from  appealing,  has  been  held  invalid, 
as  necessarily  part  of  a  scheme  of  collusion,  or  as  an  element  of 
encouragement  to  the  dissolution  of  the  marri^e  relation.  On  the 
other  hand,  the  spirit  of  the  decisions,  in  this  state  at  least,  appears 
to  point  to  the  opposite  conclusion."^  But  where  a  man  had 
obtained  a  decree  of  divorce  in  a  foreign  jurisdiction,  it  was  held 
in  a  recent  case  that  a  subsequent  contract  under  which  he  agreed 
to  pay  the  wife  a  consideration  if  she  would  refrain  from  attack- 
ing the  validity  of  the  decree  was  against  public  policy.*  The 
mere  fact  that  a  contract  shows  that  the  possibility  of  one  of  the 
parties  thereto  procuring  a  divorce  from  the  other  was  in  the  con- 
templation of  the  parties,  and  that  provision  is  made  for  certain 
contingencies  which  might  result  therefrom,  does  not  render  the 
contract  illegal  if  it  does  not  as  a  fact  extend  or  offer  an  induce- 
ment to  such  party  to  procure  a  divorce." 

§  618. Agreements    as    to    Alinumy. —  In    matrimonial 

actions  brought  in  good  faith,  the  parties  may  relieve  the  court  by 
agreement,  contingent  on  the  result,  of  the  duty  of  fixing  the 
amount  of  alimony.  Such  an  agreement  openly  made  and  sub- 
mitted to  the  court  is  not  against  the  policy  of  the  law,  but  is  in 
conformity  with  the  general  rule  which  favors  ending  litigation  by 
agreement  when  possible."  "  Of  course,"  says  Clarke,  J.,  in  this 
connection,  "  an  agreement  based  upon  promise  or  understanding 
to  institute  an  action  to  dissolve  the  marriage  would  be  against 
public  policy,  as  is  an  agreement  to  separate  made  while  the  parties 
still  live  together.  But  after  the  fact,  simply  as  a  short  cut  to 
settling  one  of  the  subsidiary  issues,  there  can  be  no  objection  to 
an  agreement  ias  to  alimony  so  submitted. ' '  ^'  The  court  will  not, 
however,  as  a  matter  of  course  recognize  such  an  agreement,  but 

84.  Bloom  T.  Bloom,  (Sup.  App.  T.  87.  Levy  t.  Levy,  (Sup.  1912)   149 

1912)   134  N.  Y.  8.  681,  citing  Doeme  Aff.  Div.  661,   133  N.   Y.  S.    1084; 

V.  Boeme,  (Sup.  1904)   96  App.  Div.  Werner  v.  Werner,  (Sup.  1912)    163 

284,  89  N.  Y.  8.  215;  Dodge  v.  Dodge,  App.   Div.  719,   138  N.  Y.  S.   633; 

(Sup.  1904)  98  App.  Div.  85,  90  N.  Y.  Hammerstein  v.  Equitable  Trust  Co., 

S.  438;  ScMesinger  v.  Klinger,  (Sup.  (Sup.  1913)    156  App.  Div.  644,  141 

1906)   112  Ak>,  Div.  853,  98  N.  Y.  S.  N.  Y.  8.  1066,  affirmed  209  N.  Y.  429, 

645.  103  N.  E.  706;  Burnliam  v.  Bumham, 

58.  Guggenheim     v.     Guggenheim,  (Sup.  Sp.  T.  1916)  97  Hisc  199,  162 

(Sup.  Sp.  T.  1917)   168  N.  Y.  S.  209.  N.  Y.  S.  840. 

88.  Trust  Co.  of  America  v.  Nash,  88.  Hammerstein      v.       Equitable 

(Sup.  App.  T.  1906)  50  Misc.  295,  98  Trust  Co.,  (Sup.  1913)  156  App.  Div. 

N.  Y.  8.  734.  644,  647,  141  N.  Y.  8.  1066. 
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may  examine  into  the  matter  to  see  that  it  is  not  made  the  vehicle 
of  a  collusive  divorce.'* 

In  several  instances  our  courts  have  been  called  on  to  determine 
the  validity  of  an  agreement  by  a  wife  with  her  attorney  to  pay 
him  for  his  services  a  part  of  the  alimony  which  may  be  awarded 
her  by  the  court.  In  most  jurisdictions  agreements  of  this  kind  are 
held  illegal  as  tending  to  promote  divorces,  and  this  view  has 
been  approved  by  our  courts,*"  and  in  fixing  the  manner  in  which 
a  provision  for  temporary  alimony  is  to  be  paid,  it  has  been  held 
error  for  the  court  to  give  effect  to  such  an  agreement.*^  As  has- 
also  been  pointed  out,  if  such  an  agreement  is  concealed  from  the 
court  it  would  tend  to  the  perpetration  of  a  fraud  on  the  court 
in  the  exercise  of  its  discretion  in  fixing  counsel  fees  and  temporary 
alimony.** 

§  619.  Separation  Agreements;  Continued  or  Immediate 
Separation. — >  Prior  to  the  legislation  which  gives  to  a  married 
woman  general  power  to  contract  (see  Dom.  Rel,  Law,  §  51;  14 
McKinney's  Cons.  Laws,  p.  70),  if  husband  and  wife  had  separated 
and  were  living  apart,  a  valid  agreement  could  be  made  through 
a  trustee  for  their  continued  separation  and  the  payment  by  the 
husband  of  an  allowance  for  his  wife's  support.  Such  contracts 
are  not  illegal  as  against  public  policy.**    And  it  is  immaterial 


69.  Daggett  t.  Daggett,  (Chan.  Ct. 
1835)  6  Paige  609. 

60.  Van  Vleck  r.  Van  Vleck,  (Sup. 
1897)  21  App.  Div.  272,  47  N.  Y.  S. 
470;  Van  Vleck  v.  Van  Vleck,  (Sup. 
1897)  21  App.  Div.  631,  47  N.  Y.  S. 
472;  In  re  Brackett,  (Sup.  1906)  114 
App.  Div.  257,  99  N.  Y.  S.  802,  af- 
finned  189  N.  Y.  502  m«n.,  81  N.  E. 
1160. 

61.  Van  Vleck  v.  Van  Vleck,  (Sup. 
1897)  21  App.  Div.  272,  47  N.  Y.  S. 
470. 

6S.  Van  Vleck  v.  V«n  Vleck,  (Sup. 
1897)  21  App.  Div.  272,  47  N.  Y.  8. 
470. 

6S.  Carpenter  v.  Oeborn,  (1886) 
102  N.  Y.  652,  7  N.  E.  823;  Pettit  v. 
Pettit,  (1887)  107  N.  Y.  677  mem., 
12  State  Bep.  463,  14  N.  E.  600,  1 
Silv.  App.  655,  affirming  27  Wkly. 
Dig.  674.  22  Wkly.  Dig.  364;  Galusha 
V.  Oalnsha,  (1880)  116  N.  Y.  635,  27 
SUte  Bep.  738,  22  N.  E.  1114,  modi- 


fying on  other  grounds  43  Hun  181, 
4  State  Eep.  399;  Duryea  v.  Bliven, 
(1890)  122  N.  Y.  567,  34  State  Eep. 
206,  25  >r.  E.  908,  affirming  14  State 
Kep.  881;  Winter  v.  Winter,  (1908) 
191  N.  Y.  462,  84  N.  E.  382,  affirming 
116  App.  Div.  899  m«n.,  101  N.  Y.  S. 
1149;  Hughes  v.  Cuming,  (Sup.  1899) 
36  App.  Div.  302,  55  N.  Y.  S.  256,  re- 
versed  oa  other  grounds  165  N.  Y.  91, 
68  N.  E.  794;  Greenleaf  v.  Blakeman, 
(Sup.  1889)  40  App.  Div.  371,  58 
N.  Y.  S.  76,  affirmed  166  N.  Y.  627 
mem.,  60  N.  E.  1111;  Lowson  v.  Law- 
son,  (Sup.  1000)  66  App.  Div.  536, 
67  N.  Y.  S.  356;  fieardon  v.  Woemer, 
(Sup.  1906)  111  App.  Div.  269,  97 
N.  Y.  S.  747;  Barnes  v.  Klug,  (Sup. 
1908)  129  App.  Div.  192,  113  N.  Y.  S. 
326;  Spence  v.  Woods,  (Sup.  1909) 
134  App.  Div.  182,  118  N.  Y.  S.  807; 
Levy  V.  Levy,  (Sup.  1912)  149  App. 
Div.  661,  133  N.  Y.  8.  1084;  Green- 
field V.  Greenfield,   (Sup.  1914)   161 
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that  there  was  no  legal  eause  for  a  judicial  separation ;  the  causes 
leading  to  the  prior  separation  as  well  as  their  gravity  are  not 
a  factor  in  determining  the  legality  of  the  contract.**  Also, 
according  to  the  better  view,  separation  contracts  which  contem- 
plate an  immediate  separation,  which  takes  place,  are  held  free 
from  the  objection  that  they  are  against  public  policy."  That 
this  rule  was  well  settled  at  quite  an  early  date,  although  the 
courts  followed  it  reluctantly,  is  well  illustrated  by  the  remarks 
of  Chancellor  Walw.orth:  "  It  may  well  be  doubted,"  he  said, 
"  whether  public  policy  does  not  forbid  any  agreement  tat  a 
separation  between  husband  and  wife,  except  under  the  sanction 
of  a  court  of  justice;  and  whether  it  does  not  also  require  that 
such  agreements  should  be  limited  to  those  cases  where  by  the 
previous  misconduct  of  one  of  the  parties,  the  other  is  entitled  to 
have  the  marriage  contract  dissolved,  either  wholly  or  partially, 
by  a  decree  of  the  competent  tribunal.  ...  It  has,  however,  long 
since  become  **  the  settled  law  in  England  that  a  valid  agreement 


App.  Div.  673,  146  N.  Y.  8.  865; 
Fleischman  T.  Furgueson,  (Sup.  1916) 
174  App.  Div.  310,  160  N.  Y.  S.  387, 
renrersed  on  other  grounds  223  N.  Y. 
236,  119  N.  E.  400;  Shelthar  v.  Qr^- 
ory,  (Sup.  1829)  2  Wend.  422,  424; 
CaJkinB  v.  Long,  (Sup.  Sp.  T.  1856) 
22  Barb.  97;  Wallace  y.  Bassett, 
(Sup.  Sp.  T.  1863)  41  Barb.  92; 
Magee  v.  Hagee,  (Sup.  Sp.  T.  1874) 
67  Barb.  487,  490;  Mami  t.  Hulberb, 
(Sup.  G.  T.  1885)  38  Hun  27;  Taylor 
V.  Taylor,  (Sup.  9p.  T.  1900)  32 
Mi«c.  312,  66  N.  Y.  8.  561;  Doiver  v. 
Doiver,  (Sup.  Tr.  T.  1901)  36  Misc. 
669,  73  N.  Y.  S.  1080;  France  v. 
Prance,  (Sup.  Tr.  T.  1902)  38  Misc. 
469,  77  N.  Y.  S.  1015,  affirmed  on 
other  grounde  79  App.  Div.  291,  79 
N.  Y.  S.  579;  Oarling  v.  Carling, 
(Sup.  App.  T.  1904)  42  Misc.  492,  M 
N.  Y.  S.  46;  Trust  Oo.  of  America  v. 
Nash,  (Sup.  App.  T.  1906)  50  Misc. 
295,  98  N.  Y.  S.  734;  Randolph  v. 
Field,  (Sup.  App.  T.  1914)  84  Misc. 
403,  146  N.  Y.  S.  247,  reversed  on 
other  grounds  166  App.  Div.  279,  150 
N.  Y.  S.  822;  Licht  v.  Licht,  (Sup. 
App.  T.  1914)  88  Misc.  107,  160  N.  Y. 
S.  643;  Landes  v.  Landes,  (Sup.  Sp. 
T.  1916)   94  Misc.  48«,  169  N.  Y.  & 


686,  affirmed  172  App.  Div.  768,  169 
N.  Y.  S.  230;  Carson,  v.  Murray, 
(Cban.  Ct.  1832)  3  Paige  483;  Gnidet 
V.  Brown,  (Sup.  Sp.  T.  1877)  3  Abh. 
N.  Cas.  295,  54  How.  Pr.  409,  412; 
Dnpre  v.  Rein,  (Com.  PI.  Sp.  T.  1879) 
7  Abb.  N.  Cas.  256,  56  How.  Pr.  228. 
See  also  Carl  v.  Carl,  (Sup.  Sp.  T. 
1917)  166  N.  Y.  S.  961.  But  see 
Friedman  t.  Bierman,  (Sup.  Q.  T. 
1887)  43  Hun  387,  6  State  Rep.  402, 
26  Wkly.  Dig.  626. 

64.  McCormack  ▼.  McConn«ck, 
(Sup.  1908)  127  App.  Div.  406,  111 
N.  Y.  S.  663. 

68.  Calkins  v.  Long,  (Sap.  Sp.  T. 
1855)  22  Barb.  97,  103;  Careon  v. 
Murray,  (Super.  Ct.  1832)  3  Paige 
483. 

66.  Clark  v.  Fosdick,  (1889)  118 
N.  Y.  7,  27  State  Rep.  760,  22  N.  E. 
nil,  28  State  Rep.  449,  affirming  13 
Daly  600,  1  State  Rep.  90;  Hughes  v. 
(3uming,  (Sup.  1899)  36  App.  Div. 
302,  66  N.  Y.  S.  266;  WaUace  v.  Bas- 
sett, (Sup.  Sp.  T.  1863)  41  Barb.  92; 
Desbrough  v.  Desbrough,  (Sup.  Q.  T. 
1883)  29  Hun  692;  Beisdifield  V. 
Reisdifleld,  (Sup.  Sp.  T.  1917)  100 
MSsc.  661,  662,  166  N.  T.  &  8»8r 
Alkn  V.   Affleck,    ((3om.   PL   Q.  T. 
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for  an  immediate  separation  between  a  husband  and  wife,  and  for 
a  separate  allowance  for  her  support,  may  be  made  through  the 
medium  of  a  trustee.  And  as  many  of  the  decisions  which  have 
gone  the  greatest  length  on  this  subject  took  place  previous  to 
the  Revolution,  they  have  been  recognized  here  as  settling  the  law 
in  this  state  to  the  same  extent.""  While  in  some  of  the  cases 
sustaining  separation  agreements  it  appeared  that  separation  or 
divorce  proceedings  were  pending  between  the  parties  at  the  time 
they  vrere  made,**  it  is  settled  that  this  is  not  essential  to  the  validity 
of  the  agreement.**  The  fact  that  the  agreement  contains  a  pro- 
vision for  visiting  each  other  during  sickness  will  not  itself  vitiate 
the   contract.     In  this   connection   Chancellor  Walworth  says: 


1882)  10  Daly  500,  64  How.  Pr.  380. 
See  also  Winter  v.  Winter,  (1908) 
191  N.  Y.  462,  471,  84  N.  E.  382;  In 
re  Kopf,  (Surr.  Ct.  1911)  73  Misc. 
198,  190,  132  N.  Y.  S.  719,  8  Mills 
340;  Roth  v.  Roth,  (County  Ct. 
1912)  77  Misc.  673,  138  N.  Y.  S.  573; 
Winton  v.  Winton,  (Sup.  Sp.  T.  1916) 
161  N.  Y.  S.  405. 

67.  Carson  v.  Murray,  (Super.  Ct. 
1823)  3  Paige  483,  600. 

This  is  also  the  view  taken  by  the 
federal  Supreme  Court  in  Walker  t. 
Walker,  (1869)  9  Wall.  743,  19  U. 
S.  (L.  ed.)  814,  wherein  Mr.  Justice 
Davis  said:  "  It  is  contended  that 
deeds  of  separation  between  husband 
and  wife  cannot  be  upheld,  because 
it  ie  against  public  policy  to  allow 
parties  sustaining  that  relation  to 
vary  their  duties  and  responsibilities 
by  entering  into  an  agreement  which 
ccmtemplatee  a  partial  dissolution  of 
the  marriage  contract.  If  the  ques- 
tion were  before  us,  unaffected  by 
decision,  it  would  present  diflfeulties, 
for  it  cannot  be  doubted  that  there 
are  serious  objections  to  voluntary 
separations  between  married  persons. 
But  contracts  of  this  nature  for  the 
separate  maintenance  of  the  wife, 
through  the  intervention  of  a  trus- 
tee, have  received  the  sanction  of 
the  courts  in  England  and  in  this 
country  for  so  long  a  period  of  time 
that  the  law  on  the  subject  must  be 
ctmsidered  as  settled." 


This  case  has  been  frequmtly  cited 
and  quoted  from  with  approval  by 
the  Court  of  Appeals  in  later  cases. 
See  for  instance  Clark  v.  Fosdick, 
(1889)  118  N.  Y.  7,  13;  27  State 
Rep.  760,  22  K.  E.  1111,  28  State 
Rep.  449;  Winter  v.  Winter,  (1908) 
191  N.  Y.  462,  471,  84  N.  E.  382. 

88.  See  Pettit  v.  Pettit,  (1887) 
107  N.  Y.  677  mem.,  12  State  Rep. 
463,  14  N.  E.  500,  1  Silv.  App.  556, 
wherein  the  court  said :  "  It  is 
claimed  to  be  against  public  policy 
because  by  its  terms  the  wife  agrees 
to  live  separate  and  apart  from  her 
husband.  In  the  pending  action  for 
divorce,  the  plaintiff  would  have  been 
entitled,  if  successful,  to  a  decree  of 
separation  and  a  suitable  allowance 
from  the  estate  of  her  husband  for 
her  support  and  maintenance.  It  is 
difficult  to  see  how  it  could  be  in 
accord  with  public  policy  to  awaitl 
such  relief,  and  yet  against  .public 
policy  for  the  husband  to  concede  it 
In  advance  of  the  decree  and  as  a 
compromise  of  the  existing  litiga- 
tion. Public  policy  does  not  turn 
on  the  question  whether  the  husband 
fights  out  the  quarrel  to  final  judg- 
ment." 

68.  Winter  v.  Winter,  (1908)  191 
N.  Y.  462,  84  N.  E.  382,  affirming  115 
App.  Div.  899  mem.,  101  N.  Y.  8. 
1149. 
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"  The  separation  took  effect  immediately,  and  the  parties  do  not 
appear  to  have  lived  or  cohabited  together  as  hiisband  and  wife 
afterwards.  It  is  supposed  by  the  appellant's  counsel  that  the 
provision  in  the  articles  of  separation  for  visiting  each  other  in 
case  of  sickness  was  intended  as  a  reservation  of  the  right  of 
occasional  cohabitation  by  mutual  consent.  Even  if  he  is  correct 
in  that  conjecture,  I  do  not  see  that  it  would  vitiate  the  contract 
If  such  an  arrangement  had  in  fact  been  carried  into  effect  by 
sexual  intercourse  after  the  separation,  it  might  indeed  have 
rescinded  the  agreement,  notwithstanding  the  express  stipulation 
to  the  contrary  which  was  contained  therein."™  Under  the  gen- 
eral rule  denouncing  agreements  promotive  of  divorce,  an  agree- 
ment in  the  form  of  a  separation  agreement  may  be  rendered 
illegal  because  its  object  is  to  induce  or  bring  about  a  divorce 
between  the  parties.''*  Thus  though  spouses  living  apart  may  con- 
tract for  a  separation,  and  support  to  be  furnished  by  the  husband 
to  the  wife,  yet  if  the  agreement  is  made  dependent  on  her  pro- 
curing a  divorce  this  will  render  it  illegal."  And  the  same  has 
been  held  true  where  the  agreement  to  pay  a  certain  amount 
toward  the  wife's  support  was  a  part  of  a  larger  agreement 
whereby  the  husband  was  to  assist  his  wife  to  obtain  a  divorce 
by  furnishing  her  proof  of  his  past  adulteries." 

§  620. Fntnre  Separation.— As  distinguished  from  agree- 
ments for  the  continuance  of  a  separation  or  for  an  immediate 
separation,  the  courts  denounce  as  against  public  policy  contracts 
contemplating  a  future  separation  on  the  happening  of  a  con- 
tingency;^* to  render  the  agreement  valid  there  must  be  at  least 
a  present  intention  to  live  apart,  followed  by  an  immediate  separa- 

70.  CarBon  v.  Murray,  (Super.  Ct.  N.  E.  382;  Poillon  y.  Poillon,  (Sup. 
1832)  3  Paige  483,  S02.  ISOO)   49  App.  Div.  341,  63  N.  Y.  8. 

71.  Train  t.  DavitUon,  (Sup.  1897)  301,  affirming  29  Misc.  666,  61  N.  Y. 
20  App.  Div.  577,  47  N.  Y.  S.  289;  S.  582;  Effray  v.  EiTray.  (Sup.  1905) 
Lake  v.  Lalce,  (Sup.  1909)  136  App.  110  App.  Wv.  545.  97  N.  Y.  8.  286, 
Div.  47,  119  N.  Y.  S.  688.  See  supra,  18  N.  Y.  Annot.  Cas.  17;  Gray  v. 
section  616  «t  seq.  as  to  agreements  Butler,  (Sup.  1907)  116  App.  Div. 
promotive  of  divorces.  816,  102  N.  Y.  S.  106;  Kaufman  y. 

7S.  Lake  v.  Lake,  (Sup.  1909)  136  Kaufman,  (Sup.  1913)  1S8  App.  Div. 

App.  Div.  47,  119  N.  Y.  S.  686.  892,   142   N.   Y.   S.    1048;    Beach   v. 

73.  Train  v.  Davidson,  (Sup.  1897)  Beach,  (Sup.  1842)  2  Hill  260,  264; 
20  App.  Div.  677,  47  N.  V.  S.  289.  Whitney  v.  Wihitn^,    (Sup.  Sp.   T. 

74.  Galusha  y.  Oalusha,  (1889)  1895)  15  Misc.  72,  72  State  Rep.  113, 
116  N.  Y.  635,  641,  27  State  Rep.  36  N.  Y.  S.  891,  affirmed  4  App.  Div. 
738,  22  N.  E.  1114;  Winter  v.  Win-  597,  73  State  Rep.  881,  39  N.  Y.  S. 
ter,   (1908)    191  N.  Y.  462,  470,  84  1136}    Edlc  v.  Horn,    (Sup.  Tr.   T. 
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tion."  An  agreement  which  is  in  fact  one  for  a  fatare  possible 
separation  cannot  be  sustained  as  an  ordinary  contract  between 
spouses  by  which  a  husband  undertakes  to  make  a  provision  for 
his  wife's  future  support  J'  It  has  also  been  held,  where  the  parties 
had  while  living  together  entered  into  an  agreement  looking  to  a 
future  separation,  and  after  a  separation  had  taken  place  had 
entered  into  another  agreement  in  pursuance  of  and  in  ratification 
of  the  prior  one,  that  the  later  agreement  is  illegal  as  intended 
to  carry  out  the  previous  illegal  agreement.'"  A  bond  and  mort- 
gage, given  to  secure  the  payment  of  instalments  to  be  paid  under 
an  agreement  invalid  because  it  contemplates  a  future  separation, 
is  unenforceable  to  the  same  extent  as  the  agreement  on  which  it 
is  based.'"  If  the  parties  are  in  fact  living  apart  the  fact  that  the 
agreement  is  so  worded  as  to  imply  a  future  separation  does  not 
render  it  illegal."  The  invalidity  of  agreements  for  future  separa- 
tion is  in  no  way  due  to  the  common  law  disability  of  husband 
and  wife  to  contract  with  each  other,  but  is  based  on  public  policy, 
and  an  executory  agreement  therefore  is  not  rendered  enforceable 
because  it  is  entered  into  through  the  intervention  of  a  trustee.'** 


1903)  42  Misc.  26,  85  N.  Y.  S.  536, 
14  N.  Y.  Annot.  Cas.  242;  Mont- 
gomery T.  Montgomery,  (Sup.  Sp.  T. 
1918)  170  N.  Y.  S.  867;  Armstrong 
V.  Armstrong,  (Snp.  Sp.  T.  1886)  1 
State  Bep.  529;  People  v.  Mercein, 
(Chan.  Ct.  1839)   8  Paige  47,  68. 

75.  Gray  v.  Butler,  (Sup.  1907) 
116  App.  Div.  816,  102  N.  Y.  S.  106. 
(In  this  case  the  spouses  continued 
to  live  together  for  six  months  and 
then  separated.)  See  also  Kaufman 
▼.  Kaufman,  (Sup.  1913)  168  App. 
Div.  892,  142  N.  Y.  S.  1048. 

76.  Gray  v.  Butler,  (Sup.  1907) 
116  App.  Div.  816,  102  N.  Y.  S.  106. 

77.  Edic  V.  Horn,  (Sup.  Tr.  T. 
1903)  42  Misc.  26,  85  X.  Y.  S.  636, 
14  N.  Y.  Annot.  Ca«.  242;  Allen  y. 
Aflkdc,  (Com.  PI.  G.  T.  1882)  10 
Daly  509,  64  How.  Pr.  380.  See  also 
Florentine  v.  Wilson,  (Sup.  1844) 
Hill  &  D.  Supp.  303. 

78.  Boyd  v.  Boyd,  (Sup.  1909)  130 
App.  Div.  161,  114  N.  Y.  S.  361. 

70.  Hughes  v.  Cuming,  (Sup. 
1809)   36  App.  Div.  302,  66  X.  Y.  S. 


256,  reversed  on  other  grounds  165 
N.  Y.  91,  68  N.  E.  794.  See  also 
Lawson  v.  Lawson,  (Sup.  1900)  56 
App.  Div.  536,  67  N.  Y.  8.  356;  Mc- 
Gean  v.  Parsons,  (Sup.  1912)  160 
App.  Div.  208,  134  N.  Y.  &  649; 
Chamberlain  v.  Cuming,  (Sup.  App. 
T.  1902)  37  Misc.  816,  76  N.  Y.  8. 
896. 

Thus  in  Hughes  v.  Cuming,  (Sup. 
1899)  36  App.  Div.  302,  65  N.  Y.  S. 
256,  it  is  held  that  an  agreement 
executed  hy  a  husband  and  wife 
which  provides  that  the  partiee 
"  hereby  do  consent  and  agree  to  live 
separate  and  apart  from  each  other 
during  their  natural  life,"  and  that 
it  shall  be  "  lawful  for  her,  his  said 
wife,  at  all  times  hereafter  to  live 
separate  and  apart  from  him,"  is 
not,  when  considered  in  connection 
with  the  fact  that  the  husband  and 
wife  had  separated  prior  to  the  exe- 
cution of  the  agreement,  objection- 
able as  being  executory  in  its  nature 
'  and  providing  for  a  future  separa- 
tion. 

80.  Edic   V.    Horn,    (Sup.    Tr.    T. 
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In  a  number  of  cases  in  the  lower  courts  the  view  is  taken  that 
if  the  parties  were  living  together  at  the  time  the  agreement  was 
signed,  it  is  illegal  as  against  public  policy  though  it  evidently 
intended  an  immediate  separation,  especially  if  it  was  not  made 
through  the  intervention  of  a  trustee."  According  to  the  better 
view,  however,  as  heretofore  stated,  the  fact  that  the  parties  are 
living  together  at  the  time  the  agreement  is  made  does  not  render 
it  illegal,  provided  an  immediate  separation  is  contemplated  and 
does  take  place."  But  if  there  are  no  grounds  for  a  divorce  or 
judicial  separation,  and  the  object  of  the  agreement  is  to  induce 
the  wife  or  husband  to  consent  thereto,  the  immediate  object  being 
to  hold  out  an  inducement  to  a  separation  which  otherwise  will 
not  take  place,  it  is  then,  it  seems,  against  public  policy  though  an 
immediate  separation  is  contemplated.**  The  provision  of  the 
Domestic  Relations  Law  (Dom.  Bel,  Law,  §  51;  14  McKinney's 
Cons.  Laws,  p.  70)  authorizing  husband  and  wife  to  contract  with 
each  other  does  not  enlarge  their  power  as  affected  by  public 
policy,  and  any  contract  which  would  theretofore  have  been 
denounced  as  against  public  policy  is  still  illegal ;  **  but  as  stated 
later  it  would  seem  that  a  contract  of  this  character,  which  would 


1003)   42  Miec.  26,  85  N.  Y.  S.  636, 
14  N.  Y.  Annot.  C»8.  242. 

81.  Whitney  v.  Whitney,  (Sup. 
1896)  4  App.  Dir.  607,  73  St*te  Rep. 
881,  affirming  39  N.  Y.  S.  1136,  15 
Misc.  72,  72  State  Rep.  113,  36  N.  Y. 
S.  891;  Hungerford  v.  Hungerford, 
(Sup.  1897)  16  App.  Div.  612,  614, 
44  N.  Y.  S.  973,  affirmed  on  other 
grounds  161  N.  Y.  550,  56  N.  E.  117; 
Poillon  V.  Poillon,  (Sup.  1900)  49 
App.  Div.  341,  63  N.  Y.  S.  301, 
affirming  29  Misc.  666.  61  N.  Y.  S. 
582;  Maney  v.  Maney,  (Sup.  1907) 
119  App.  Div.  765.  104  N.  Y.  S.  541, 
39  Civ.  Pro.  168;  Sunderlin  v.  Sun- 
derlin,  (Sup.  1908)  123  App.  Dir. 
421,  107  N.  Y.  S.  979;  Boyd  v.  Boyd, 
(Sup.  1900)  130  App.  Div.  161,  114 
N.  Y.  S.  361 ;  Kaufman  v.  Kaufman, 
(Sup.  1913)  168  App.  Div.  892,  142 
N.  Y.  S.  1048;  Florentine  v.  Wilson, 
(Sup.  1844)  Hill  &  D.  Supp.  303; 
Tallinger  v.  Mandeville,  (Sup.  G.  T. 
1888)  48  Hun  152,  15  State  Bep. 
662,  affirmed  on  otlier  grounds  113 


N.  Y.  427,  22  State  Rep.  708,  21  N. 
E.  126;  Levine  v.  Klein,  (City  Ct. 
Tr.  T.  1908)  68  Misc.  389,  111  N.  Y. 
S.  174.  See  also  Bffray  v.  Effray, 
(Sup.  1905)  110  App.  Div.  646,  546, 
97  N.  Y.  S.  286,  18  N.  Y.  Annot.  C*8. 
17;  Carl  V.  Carl,  (Sup. -Sp.  T.  1917) 
166  N.  Y.  Supp.  961. 
M.  See  the  preceding  section. 

83.  Hungerford  v.  Hungerford, 
(Sup.  1897)  16  App.  Div.  614,  44 
N.  Y.  S.  973;  Maney  v.  Maney,  (Snp. 
1907)  119  App.  Div.  766,  104  N.  Y. 
S.  541,  39  Civ.  Pro.  168;  Kaufman  v. 
Kaufman,  (Sup.  1013)  158  App.  Div. 
892,  142  N.  Y.  S.  1048;  Florentine  v. 
Wilson,  (Sup.  1844)  Hill  &  D.  Supp. 
303,  304;  Gilbert  v.  Gilbert,  (Com. 
PI.  Eq.  T.  1893)  6  Misc.  565,  26  K. 
Y.  S.  30;  Poillon  v.  Poillon,  (Sup. 
Tr.  T.  1809)  20  Misc.  666,  61  N.  Y. 
S.  682,  affirmed  40  App.  Div.  341,  63 
N.  Y.  S.  301. 

84.  Poillon  V.  Poillon,  (Sup.  1000) 
49  App.  Div.  341,  63  N.  Y.  S.  301. 
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have  been  valid  if  entered  into  tfaroogh  the  intervention  of  a  tnu- 
tee,  is  now  rendered  valid  though  made  directly  between  husband 
and  wife.**  The  mere  fact  that  the  agreement  recites  that  the 
parties  were  at  the  time  of  its  execution  living  apart  is  not  con- 
clusive of  such  fact,  and  for  the  purpose  of  proving  the  illegality 
of  the  agreement  it  may  be  shown  that  they  were  living  t(^ether 
and  continued  to  do  so.^ 

§  621. Contract  without  Intervention  of  Trustee. —  Prior 

to  the  legislative  provision  permitting  husband  and  wife  to  con- 
tract with  each  other,  a  separation  agreement  made  after  the 
parties  had  separated,  which  was  sustained  in  equity,  was,  as 
shown  by  the  record,  directly  between  the  husband  and  wife  with- 
out the  intervention  of  any  trustee ; "  but  according  to  the  better 
view,  on  account  of  the  inability  of  husband  and  wife  to  contract 
directly  with  each  other,  the  agreement  was  invalid  unless  made 
through  the  intervention  of  a  trustee,  especially  if  the  parties 
were  not  at  the  time  living  apart."  Since  the  provision  of  the 
Domestic  Belations  Law  permitting  husband  and  wife  to  contract 
directly  with  each  other,  it  would  seem  that  any  contract  for 
separation  and  support  which  the  spouses  could  have  made  through 
the  intervention  of  a  trustee  they  can  now  make  without  one ;  and 
this  has  been  so  stated  by  the  Court  of  Appeals,  though  the  case 
in  question  was  one  in  which  the  parties  had  separated  at  the 
time  the  agreement  was  made.  In  this  connection  Vann,  J.,  says : 
"  In  view  of  the  legislation  which  permits  husbands  and  wives  to 
contract  directly  with  each  other,  any  contract  for  separation  and 
support,  which  they  could  formerly  have  made  by  means  of  a 
trustee,  they  can  now  make  without  one.  The  only  reason  for 
resorting  to  a  trustee  was  the  ancient  rule  that  a  husband  and  wife 
were  one  person,  but  both  the  reason  and  the  rule  ceased  to  exist 

85.  See  the  following  section.  113  N.  Y.  427,  22  State  Biep.  708,  21 

86.  Kaufman  v.  Kaufman,  (Sup.  N.  £.  126;  Gilbert  y.  Gilbert,.  (Com. 
1913)  158  App.  Div.  892,  142  N.  Y.  PI.  Eq.  T.  1893)  6  Misc.  666,  2«  N. 
S.  1048.  Y.  S.  30;   In  re  Smith,    (Surr.  Ct. 

87.  Pettit  V.  PeUit,  (1887)  107  1896)  13  HUc  592,  71  State  Sep. 
N.  Y.  677,  12  State  Rep.  463,  14  N.  696,  36  N.  Y.  S.  820,  1  Gibb.  337; 
£.  600,  1  Silv.  App.  666,  ae  explained  Lawrence  y.  Lawrence,  ( Sup.  Ai^. 
in  Winter  v.  Winter,  (1908)  191  K.  T.  1900)  32  Misc.  503,  66  N.  Y.  S. 
Y.  462,  468,  84  N.  E.  382.  See  al«o  398,  reversing  31  Misc.  646,  64  N.  Y. 
Magee  v.  Magee,  (Sup.  Sp.  T.  1874)  S.  1113;  Rogers  v.  Rogers,  (Chan. 
67  Barb.  487.  a.    1834)    4    Paige   516.     See   also 

88.  Tallinger  v.  Mandeville,  (Sup.  Poillon  y.  Poillon,  (Sup.  1900)  49 
0.  T.  1888)  48  Hun  152,  15  State  App.  Div.  341,  63  N.  Y.  S.  301,  affiim- 
Rep.  662,  28  Wkly.  Dig.  346,  af&nned  ing  29  Misc.  666,  61  N.  Y.  a  fi8& 
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when  the  common  law  was  supplanted  by  statute.""  And  it  is 
now  well  recognized  that  the  fact  that  the  contract  was  made 
directly  between  the  parties,  at  a  time  when  they  were  living  apart, 
does  not  affect  its  validity.***  In  a  number  of  cases  in  the  lower 
courts,  however,  the  view  is  taken  that  a  separation  contract  made 
directly  between  the  spouses  is  not  valid  unless  the  parties  had 
actually  separated,"  though  it  is  also  stated  in  these  cases  that  if 
the  parties  were  living  apart  at  the  time  of  a  separation  agree- 
ment without  the  intervention  of  a  trustee  it  would  be  valid." 
It  is  diflficult  to  see  how  the  question  of  public  policy  is  varied  by 
the  circumstance  that  the  agreement  is  or  is  not  made  through 
a  trustee,  as  this  question  must  necessarily  depend  on  the  effect 
of  the  contract  on  the  public  interest.  When  the  rule  was  first 
announced  it  may  be  that  the  court  had  in  mind  to  a  certain 
extent  the  question  as  to  the  power  of  the  wife  to  contract  under 
such  circumstances  rather  than  in  a  strict  sense  the  question  of 
the  legality  of  the  contract  as  affected  by  public  policy;**  still 
in  a  later  case  the  invalidity  of  the  contract  is  directly  put  on 
the  ground  that  it  is  against  public  policy.** 

§  622. Effect  of  Statute  against  Dissolation  of  Marriage 

1^  Contract. — ^The  legislative  provision  that  a  husband  and  wife 


89.  Winter  v.  Winter,   (1908)    191 
.  N.  Y.  462,  472,  84  N.  E.  382,  affirm- 
ing 116  App.  Div.  899  mem.,  101  N. 
Y.  S.  1149. 

90.  Effray  v.  Efftay,  (Sup.  1906) 
110  App.  Div.  646,  97  N.  Y.  S.  286, 
18  N.  Y.  Annot.  Ca«.  17;  Barnes  v. 
Klug,  (Sup.  1908)  129  App.  Dlv. 
192,  113  N.  Y.  S.  325;  Spence  v. 
Woods,  (Sup.  1909)  134  App.  Div. 
182,  118  N.  Y.  S.  807;  Levy  v.  Levy, 
(Sup.  1912)  149  App.  Div.  561,  133 
N.  Y.  S.  1084;  Dower  v.  Dower, 
(Sup.  Tr.  T.  1901)  36  Mi«c.  650,  73 
N.  Y.  S.  1080;  France  v.  France, 
(Sup.  Tr.  T.  1902)  38  Misc.  469,  77 
N.    Y.    S.    1015,    affirmed   on    other 

■grounds  79  App.  Div.  291,  79  N.  Y. 
S.  579;  licht  v.  Licht,  (Sup.  App.  T. 
1914)  88  Misc.  107,  150  N.  Y.  S.  643. 

91.  Maney  v.  Maney,  (Sup.  1907) 
119  App.  Div.  766,  104  N.  Y.  S.  541, 
39  Civ.  Pro.  168;  Sunderlin  v.  Sun- 
derlin,  (Sup.  1908)  123  App.  Div. 
421,  107  N.  Y.  S.  979}  Boyd  v.  Boyd, 


(Sup.  1909)  130  App.  Div.  161,  114 
N.  Y.  S.  861;  PoiUon  v.  PoiUon, 
(Sup.  Tr.  T.  1899)  29  Misc.  666,  61 
N.  Y.  S.  682,  affirmed  49  App.  Div. 
341,  63  N.  Y.  S.  301;  Carting  ▼. 
Carling,  (Sup.  App.  T.  1904)  42 
Misc.  492,  86  N.  Y.  S.  46. 

92.  See  for  instance  Sunderlin  v. 
Sunderlin,  (Sup.  1908)  123  App. 
Div.  421,  107  N.  Y.  8.  979. 

93.  See  for  instance  Poillon  v. 
Poillon,  (Sup.  1900)  49  App.  Div. 
341,  63  N.  Y.  S.  301,  affirming  29 
Misc.  341,  61  N.  Y.  S.  582. 

94.  Boyd  v.  Boyd,  (Sup.  1909)  130 
App.  Div.  161,  114  N.  Y.  S.  361,  cit- 
ing earlier  cases,  and  distinguishing 
Winter  v.  Winter,  (Sup.  1908)  191 
N.  Y.  462,  84  N.  E.  382,  and  Effray 
V.  Effrav,  (Sup.  1905)  110  App.  Div. 
645,  97  N.  Y.  S.  286,  18  N.  Y.  Annot 
CsiS.  17,  on  the  ground  that  in  these 
cases  the  separation  had  taken  place 
prior  to  the  execution  of  the  coa- 
tract. 
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cannot  contract  to  alter  or  dissolve  the  marriage  (Dom.  Bel.  Law, 
§  51;  14  McKinney's  Cons.  Laws,. p.  70)  was  not  intended  to  and 
does  not  itself  render  invalid  separation  agreements.'*  And  this 
is  especially  true  where  at  the  time  the  contract  is  entered  into 
the  parties  are  living  apart."  Where,  however,  the  parties  were 
at  the  time  living  together,  the  view  has  been  taken  that  the  pro- 
vision limits  their  power  to  contract  directly  with  each  other, 
thongh  an  immediate  separation  is  contemplated  and  takes  place." 

§  623.  Effect  of  Statute  against  Relief  of  Husband  for 

Support  of  Wife. — ^Where  provision  is  made  for  the  wife's  sup- 
port, the  prohibition  (see  Dom.  Bel.  Law,  §  51;  14  McKinney's 
Cons.  Laws,  p.  70)  against  spouses  contracting  to  relieve  the 
husband  from  his  liability  to  support  his  wife  does  not  render 
the  contract  of  separation  invalid.**  As  said  by  Vann,  J.:  "An 
agreement  by  the  hu^and  to  pay  such  a  sum  for  the  support  of 
his  wife  as  is  satisfactory  to  her  cannot  be  said  to  have  that 
effect.  .  .  .  The  clause  in  question  was  not  intended  to  change  but 


96.  Winter  v.  Winter,  (1908)  191 
N.  Y.  462,  474,  84  N.  E.  382;  Lawgon 
▼.  lawson,  (Sup.  1900)  G6  App.  Div. 
535,  67  N.  Y.  S.  356;  Dower  v. 
Dower,  (Sup.  Tr.  T.  1901)  36  Misc. 
559,  73  N.  Y.  S.  1080;  France  t. 
France,  (Sup.  Tr.  T.  1902)  38  Misc. 

459,  77  N.  Y.  S.  1015,  affirmed  on 
other  grounds  79  App.  Div.  291,  79 
N.  Y.  S.  679.    But  see  Boyd  v.  Boyd, 

(Sup.  1909)  130  App.  Dlv.  161,  114 
N.  Y.  S.  361. 

96.  Dower  v.  Dower,  (Sup.  Tr.  T. 
1901)  36  Misc.  559,  73  N.  Y.  S.  1080, 
wherein  Andrews,  J.,  said:  "The 
section  certainly  does  not  enlarge 
the  right  of  the  husband  and  wife 
to  contrstct  where  the  contract  alters 
or  dissolves  the  marriage. 
Where  the  parties  are  living  to- 
gether, and  where  the  wife  has  no 
just  cause  for  separation,  then  a  con- 
tract which  provides  that  the  hus- 
band and  wife  shall  live  apart  may, 
and  doubtless  does,  alter  the  mar- 
riage relation.  But,  as  has  tieen 
pointed  out,  that  is  not  the  situa- 
tion in  the  case  at  bar,  and  the  wife 
eimply  obtains  the  recognition  by  the 
husbajid  of  the  legal  status  which 
his  acts  have  conferred  upon  her." 

60 


97.  Poillon  v.  Poillon,  (Sup.  1900) 
49  App.  Div.  341,  63  N.  Y.  S.  301. 
See  also  Whitney  v.  Whitney,  (Sup. 
1896)  4  App.  Div.  597,  73  -^ate 
Rep.  881,  39  N.  Y.  8.  1136;  Maney 
V.  Maney,  (Sup.  1907)  119  App. 
Div.  765,  104  N.  Y.  S.  641.  39  Civ. 
Pro.  168;  Boyd  v.  Boyd,  (Sup. 
1909)  130  App.  Div.  161,  114  N.  Y. 
S.  361.  See,  howeiver,  the  preceding 
section. 

98.  Winter  v.  Winter,  (1908)  191 
N.  Y.  462,  84  N.  E.  382;  Lawson  v. 
Lawson,  (Sup.  1900)  66  App.  Div. 
535,  67  N.  Y.  S.  356;  Beardon  v. 
Woerner,  (Sup.  1906)  111  App.  Div. 
259,  07  N.  Y.  S.  747;  Greenfield  v. 
Greenfield,  (Sup.  1914)  161  App. 
Div.  573.  146  N.  Y.  S.  865;  Dower  v. 
Dower,  (Sup.  Tr.  T.  1901)  36  Misc. 
559,  73  N.  Y.  S.  1080;  France  v. 
France.  (Sup.  Tr.  T.  1902)  38  Misc. 
469,  77  N.  Y.  S.  1015,  affirmed  on 
other  grounds  79  App.  Div.  291,  79 
N.  Y.  S.  79.  But  see  Gray  v.  But- 
ler, (Sup.  1907)  116  App.  Div.  816, 
102  N.  Y.  S.  106;  Maney  v.  Maney, 
(Sup.  1907)  119  App.  Div.  766,  104 
N.  Y.  S;  541,  39  Civ.  Pro.  168;  Car- 
ling  V.  Carling,  (Sup.  App.  T.  1904) 
42  Misc.  492,  86  N.  Y.  S.  46. 
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to  preserve  the  law  as  it  previotisly  existed  and  to  prevent  the 
broad  powers  committed  to  the  wife  by  the  forepart  of  the  section 
to  make  any  contract  *  with  any  person,  including  her  husband,' 
from  opening  the  door  so  wide  that  she  could  release  her  husband 
from  his  liability  without  any  adequate  provision  for  her  sup- 
port being  made  by  him.  She  does  not  relieve  him  of  his  obliga- 
tion when  she  accepts  his  promise  to  perform  it  and  he  does  not 
forsake  his  duty  when  he  agrees  to  discharge  it  to  her  satisfac- 
tion. She  is  the  best  judge  of  what  she  needs  for  her  support, 
and  the  amount  may  be  fixed  and  settled  by  an  agreement  made 
after  actual  separation  without  violating  any  principle  of  law  or 
any  statute  now  in  existence."**  It  is  immaterial  that  the  pay- 
ment is  of  a  gross  sum  instead  of  periodical  instalments.^  If, 
however,  it  should  turn  out  that  the  provision  for  the  support 
of  the  wife  is  inadequate  and  that  she  accepted  it  inadvisedly  and 
imprudently,  a  court  of  equity  has  power  to  set  it  aside  and  award 
suitable  separate  maintenance.*  And  though  the  wife  has  received 
benefits  under  the  agreement,  an  exception  to  the  general  rule 
requiring  restoration  of  the  statu  quo  as  a  condition  precedent 
to  the  rescission  of  a  contract  is  made  in  case  of  agreements  of 
this  character.'  Where  land  is  conveyed  by  the  husband  to  his 
wife  in  pursuance  of  the  agreement,  equity  will  not,  as  a  general 
rule,  grant  him  relief.* 


99.  Winter  v.  Winter,  (1908)  191 
N.  y.  462,  473,  84  N.  E.  382. 

1  Greenfield  v.  Greenfield,  (Sup. 
1914)  161  App.  Div.  673,  146  N.  Y. 
S.  865. 

2.  Hiingerford  v.  Hungerford, 
(1900)  161  N.  Y.  650,  66  N.  E.  117, 
affirming  16  App.  Div.  612,  44  N.  Y. 
973;  Winter  v.  Winter,  (1908)  191 
N.  Y.  462,  474,  84  N.  E.  382;  Johnson 
V.  Johnson,  (Sup.  1912)  150  App. 
Div.  306,  134  N.  Y.  S.  1081 ;  Uhler  v. 
Uhler,  (Sup.  Sp.  T.  1911)  128  N.  Y. 
S  963;  Montgomery  v.  Montgom- 
ery, (Sup.  Sp.  T.  1918)  170  N.  Y. 
S.  867;  Drummond  v.  I>rummond, 
(Sup.  Eq.  T.  1918)  171  N.  Y.  S. 
477. 

3.  Hiuigerford  v.  Hungerford, 
(1900)  161  N.  Y.  550,  66  N.  E.  117; 
Montgomery  v.  Montgomery,  (Sup. 
Sp.  T.  1918)   170  N.  Y.  S.  867). 


4.  Holihan  v.  Holihan>  {Sap.  1903) 
79  App.  Div.  475,  80  N.  Y.  S.  44. 
As  tsald  by  Williams,  J.,  in  this  case: 
"  Even  if  the  agreement  were  void 
ijecause  it  provided  that  the  par- 
ties should  live  se}>arate  and  the 
husband  should  be  relieved  from  his 
liability  to  support  his  'wife,  equity 
should  not  interfere  in  bdialf  of 
the  husband  to  deprive  the  wife  of 
euch  benefit  as  she  has  received  under 
it,  so  long  as  it  appears  fair  and 
equitable  and  she  keeps  and  per- 
forms it  upon  her  part.  Actions  of 
this  kind  are  not  usually  brought. 
Belief  is  ordinarily  sought  by  the 
wife  against  the  husband  to  set 
aside  the  contract  because  it  does 
not  make  proper  or  suitable  pro- 
yision  for  the  support  and  mainte- 
nance of  the  wife,  and  is  therefore 
inequitable." 
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Civic  and  Parentcd  Duties 

§  624.  Civic  Duties. —  Civic  duties  or  privileges  affecting  the 
public  weal  are  sometimes  cast  on  a  person  the  nature  of  which 
is  such  that  public  policy  requires  that  he  should  exercise  his 
unbiased  and  unprejudiced  judgment  in  the  matter  involved,  and 
where  this  is  the  case  the  courts  regard  as  illegal  any  agreement  the 
tendency  of  which  is  to  prevent,  from  personal  interest,  the  exer- 
cise of  such  judgment.*  For  example,  no  one  would  question  that 
the  public  interest  requires,  independent  of  any  statute  in  regard 
to  the  matter,  that  in  voting  for  public  officers  the  voter  should 
use  his  unbiased  judgment  as  to  the  fitness  of  the  several  candi- 
dates, and  a  contract  to  pay  him  a  consideration  for  votii^  for 
a  particular  candidate  would  be  illegal.  "Any  contract,"  says 
McLennan,  P.  J.,  in  this  connection,  "  is  against  public  policy, 
and  therefore  void,  which  provides  for  the  sale  by  an  individual 
of  the  right  given  to  him  with  others,  by  legislative  enactment, 
to  give  or  withhold  his  consent  to  any  project  affecting  a  public 
interest,  and  where  the  giving  or  withholding  of  such  consents 
may  become  the  basis  of  governmental  action."'  And  where  a 
statute  authorized  the  is.suance  of  municipal  or  quasi-municipal 
bonds  in  aid  of  railroads,  provided  that  a  certain  proportion  of 
the  property  owners  of  the  municipality  gave  their  written  con- 
sent, it  has  been  held  that  a  contract  by  a  third  person,  in  con- 
sideration of  a  property  owner's  giving  his  consent,  to  indemnify 
him  against  any  taxes  which  might  be  levied  on  his  property  by 
reason  of  the  issuance  of  the  bonds,  is  illegal."'  "  It  was  a  ques- 
tion," says  Putnam,  J.,  "  affecting  the  public  interests  of  the 
town  which  plaintiff  and  other  citizens  and  taxpayers  were  com- 
pelled to  pass  upon.  Such  an  expenditure  on  behalf  of  the  town 
might  or  might  not  be  beneficial  to  it.  It  might  be  for  the  inter- 
est of  the  taxpayers  to  pay  the  tax  assessed  against  them  on 
account  of  such  loan  in  consideration  of  the  benefit  they  would 
derive  from  the  proposed  railroad,  or  it  might  not.  The  question 
submitted  to  the  taxpayers  was  one  of  great  public  importance 
to  the  town.  Plaintiff's  action  in  the  matter  affected  not  only 
himself  but  other  taxpayers.    It  affected  those  citizens  who  refused 

8.  Riggs  V.  Ryan,  (Sup.  1907)  121  6.  Riggs  v.  Ryan,  (Sup.  1907)   121 

App  Div.  301,  106  N.  Y.  S.  39;  Dean  App.  Div.  301,  305,  106  JT.  Y.  S.  39. 

T.  Clark,  (Sup.  G.  T.  1804)  80  Hun  7.    Dean    v.    Clark,    (Sup.    0.    T. 

80,  «1   SUte  Rep.  746,  30  K  Y.  S.  1894)  80  Hun  80,  61  State  Rep.  746, 

45.  30  N.  Y.  S.  46, 
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to  make  anj  request  to  the  commissioners,  and  also  others  who 
did  consent  to  the  bonding  of  the  town  but  were  induced  to  do 
so  by  the  action  of  the  plaintiff.    We  think  public  policy  required 
the  unbiased  and  uninfluenced  judgment  of  the  several  taxpayers 
on  the  question  submitted  to  them  pursuant  to  the  statute.  .  .  . 
By  the  bond  of  indemnity  the  obligors  agreed  to  pay  plaintiff  the 
amount  he  should  be  taxed  in  consequence  of  the  proposed  loon. 
Such  a  bond  naturally  and  necessarily  affected  his  judgment  as 
to  the  propriety  and  necessity  of  the  loan.    It  was  like  a  bribe  to 
him  with  the  view  of  affecting  his  action  as  a  citizen  on  a  matter 
affecting  the  public  interest  of  the  town."*    So  where  a  statute 
required,  as  a  condition  precedent  to  the  issuance  of  a  license  for 
the  sale  of  intoxicating  liquors  in  a  residential  section,  the  consent 
of  a  certain  proportion  of  the  residents  living  within  a  specified 
distance  of  the  place  where  such  business  was  to  be  carried  on, 
it  was  held  that,  as  it  was  the  object  of  the  legislature  to  pro- 
hibit the  sale  of  intoxicating  liquors  in  localities  of  this  char- 
acter unless  the   residents  in  good  faith  and  in  the   exercise 
of  their  respective  judgments  considered  it  for  the  best  interest 
of  such  community  that  liquors  be  sold  therein,  the  purchase,  for 
a  consideration,  of  the  consent  of  a  resident  was  against  public 
policy.*    Where,  however,  a  city  ordinance  required  the  consent 
of  an  abutting  owner  as  a  condition  precedent  to  the  establishment 
of  a  private  hack  stand  in  front  of  his  premises,  it  has  been  held 
that  public  policy  does  not  preclude  such  owner  from  exacting 
a  consideration  for  the  giving  of  his  consent.^'    Where  a  person 
has  been  chosen  chairman  of  a  political  organization,  public  policy 
does  not  preclude  him  from  employing  another  person  to  perform 
for  him  clerical  duties  connected  with  his  position."    Nor,  it  has 
been  held,  is  a  candidate  for  a  national  office,  who  cannot  per- 
sonally present  his  views  of  national  policy  over  a  wide  area  of 
constituency,  precluded,  on  the  ground  of  general  public  policy, 
from  hiring  speakers  for  that  purpose,  and  his  promise  to  pay 
the  agreed  compensation  has  been  enforced  at  the  suit  of  a  speaker 
so  employed." 

8.  Dean   v.    Clark,    (Sup.    G.    T.      Cab   Co.,    (Sup.   App.   T.   1911)    71 
1894)    80   Hun   80,    61    State    Rep.      Misc.  454,  128  N.  Y.  &  697. 

746    30  N    Y    S   46  ^^*  S™'*''  ^-  Babcock,  (Sup.  1896) 

ax,-      '      T.  /o        innTt   101       ^  App.  Div.  6,  73  State  Rep.  14,  37 

9.  Riggs  V.  Ryan,  (Sup.  1907)   121      n   Y   S   965 

App.  Div.  301.  106  N.  Y.  S.  39.  n."  Murphy  v.  Englwh,  (Sup.  Sp. 

10.  Abbaye  v.  United  States  Motor      T.  1883)   64  How.  Pr.  362. 
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§  625.  Parmtal  Datiies. —  It  would  be  against  public  poli<7,  it 
has  been  said,  to  uphold  agreements  by  parents  the  design  or  effect 
of  which  is  to  fetter  or  abandon  their  parental  duties.^'  And  the 
consent  of  a  wife  that  her  husband  should  have  the  custody  of 
their  child  affords,  it  has  also  been  said,  no  consideration  for  a 
promise  by  him  to  pay  money  to  her."  No  rule  of  public  policy, 
however,  prevents  parents  in  indigent  circumstances,  in  considera- 
tion of  the  surrender  of  the  care  and  custody  of  a  child,  from 
entering  into  a  contract  for  the  benefit  of  the  child.*^  And  parents 
are  not,  in  a  separation  agreement  otherwise  valid,'*  precluded 
from  stipulating  as  to  the  care  and  custody  of  their  minor  chil- 
dren, and  such  a  stipulation  will  not  render  the  agreement  of 
separation  ill^al.'^  Stipulations  of  this  character  will  not  under 
all  circumstances  be  enforced  where  the  question  is  brought  before 
a  court  as  to  which  parent  the  custody  of  an  infant  child  is 
to  be  awarded.  In  such  cases  the  court  acts  for  the  best  interest 
of  the  child,  and  is  free  to  decide  the  question  without  being  bound 
by  any  agreements  or  stipulations  between  the  parents."  Still, 
other  things  being  equal,  effect  is  to  be  given  to  the  agreement  of 
the  spouses." 

Waiver  of  Rights 

§  626.  Oeneral  Bule. —  Ordinarily  public  policy  does  not  pro- 
hibit a  person  from  waiving  rights  conferred  on  him  either  by 
the  common  law  or  by  statute,**  or  even  a  constitutional  right.** 
The  right  of  set-off  is  not  an  exception  to  this  general  rule.  All 
that  the  party  loses  in  waiving  the  right  to  set  off  a  demand  owing 
him  against  a  demand  he  may  owe  is  that  one  remedy  for  the 
satisfaction  of  his  demand.  There  is  nothing  in  the  policy  of 
the  law  to  require  a  creditor  to  collect  his  debt  or  to  enforce  a 

1».  AUen  V.  Aflleck,   (Com.  PI.  G.  17.  AIl«ii  v.  Affleck,   (Own.  PI.  O. 

T.  1882)    10  Daly  509,  64  How.  Pr.  T.  1882)    10  Daly  509,  64  How.  Pr. 

380, 386.  380. 

14.  Van  Order  v.  Van  Order,  (Sup.  IS.  People  v.  Meroein,  (Sup.  1842) 
O.  T.   1876)    8  Hun  315.  3  Hill  399,  410. 

15.  Middleworth  V.  Ordway,  (1908)  19.  People  v.  Lee,  (Sup.  Sp.  T. 
191  N.  Y.  404,  84  N.  E.  291,  affirm-  1916)  93  Misc.  677,  157  N.  Y.  S. 
ing    117    Ai^.   Div.   913   mem.,    102  821. 

N.   ¥.   S.    1143,   which   affirmed   49  90.  Gutchess  t.  Daniels,  (1872)  49 

Misc.  74,  98  N.  Y.  &  10,   18  N.  Y.  N.  Y.  605,  608. 

Annot.   Cas.   102.  21.  Embury  v.  Ck>nner,    (1850)    3 

16.  See  supra,  section  619  et  seq.  N.  Y.  611;  People  v.  Police  Com'rs, 
as  to  the  vaUdity  of  such  agree-  (1903)  174  N.  Y.  450,  67  N.  E.  78. 
ninit*. 
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claim  against  his  debtor  in  any  particular  manner,  or  at  the  first 
opportunity,  and  there  is  nothing  against  public  policy  in  the  waiv- 
ing of  the  right  of  set-oflf  whether  done  voluntarily  or  pursuant 
to  an  agreement  made  on  a  good  consideration.*^ 

§  627.  EzcqBtioiis  to  General  Rule. — The  rights  given  by  some 
statutes  have  been  considered  as  conferred  in  the  interest  of  the 
public  good,  and  a  waiver  of  such  rights  by  an  executory  con- 
tract to  take  effect  in  the  future  has  been  held  contrary  to  public 
policy.  Thus  in  case  of  conditional  sales  the  Personal  Property 
Law  (Pers.  Prop.  Law,  §  65;  40  McKinney's  Cons.  Laws,  p.  103) 
confers  on  the  purchaser  the  right,  on  his  default  in  payments, 
to  have  the  property,  if  retaken  by  the  seller,  retained  for  a  cer- 
tain time  and  then  resold  at  public  auction,  and,  on  default  of 
the  seller  in  so  doing,  authorizes  the  buyer  to  recover  payments 
made.  And  it  has  been  held  against  the  policy  of  the  statute  to 
permit  such  a  purchaser  in  the  contract  of  sale  to  waive  his  right 
to  have  the  property  resold."  "  The  legislative  purpose,"  says 
Gray,  J.,  in  regard  to  this  statute,  "  was  in  the  direction  of  pro- 
moting the  public  good,  in  mitigating  the  possible  harshness  of 
such  a  contract  by  preserving  some  right  to  a  vendee."^  But 
after  default  has  been  made  and  the  right  of  the  seller  to  retake 
possession  has  accrued,  public  policy  does  not  prevent  the  parties 
from  then  entering  into  a  contract  respecting  their  rights  in  the 
subject  matter  of  the  sale,  and  an  estoppel  may  arise  precluding 
the  purchaser  from  asserting  his  statutory  rights."    It  is  also  held 

38.  Gutchess  v.  Daniels,  (1872)  49  tin   Dr&inage   Excavator    Co.,    (Snp. 

N.  Y.  605,  reversing  58  ?arb.  401.  1918)    184  App.  Div.  309,  171  N.  Y. 

S3.  Crowe  v.  Liquid  Carbonic  Co.,  S.  726;  Siegel  v.  Rieaer,  (Sup.  App. 

(1913)  208  N.  Y.  396,  102  N.  E.  573,  T.  1916)   97  Misc.  684,  162  N.  Y.  S. 

affirming    154    App.    Div.    373,    139  391;   Moore  v.   Bloomingdale,    (Sup. 

N.   Y.   S.   396;    Adler  v.   Weis,   etc.,  App.  T.  1910)   126  N.  Y.  S.  126;  Cee 

Co.,    (1916)    218  N.  Y.  295,   112  N.  Bee   Cee   Waist,  etc.,   Co.  v.   Boren- 

E.    1049;    Roach    v.    Curtis,     (Sup.  stein,    (Sup.   App.  T.   1917)    164  N. 

1906)    116  App.  Div.  765,  101  N.  Y.  Y.  8.  703.    See  also  Watertown  Nat. 

S.   333,   19  N.  Y.  Annot.   Cae.  262,  Bank   v.    Bagley,    (Sup.    1900)     134 

affirmed  on  other  grounds  191  N.  Y.  App.  Div.  831,  119  N.  Y.  S.  692.    But 

387,   391,  84  N.   K   283    (in  which,  see  Woodman  v.  Needham  Piano,  etc.. 

however,   Bartlett,   J.,   approves  the  Co.,    (Sup.   App.  T.   1906)    47  Misc. 

view    taken    by    the    lower    court);  683,  94  N.  Y.  a  371;  Butler  v.  Peo- 

Hurley  v.  Allman  Gas  Engine,  etc.,  pie's    Furniture    Co.,    (Sup.    Sp.    T. 

Co.,   (Sup.  1911)    144  App.  Div.  300,  1910)    124  N.  Y.  S.  646. 

129  N.  Y.  S.  14;  Ratchford  v.  Cay-  84.  Crowe  v.  Liquid  Carbonic  Co., 

uga  County  Cold   Storage,  etc.,  Co.,  (1913)  208  N.  Y.  396,  403,  102  N.  E. 

(Sup.  1913)    159  App.  Div.  525,  146  673. 

N.  Y.  S.  83;  Nordone  v.  F.  C.  Aus-  8».  Adler  v.  Weis,  eta,  Co.,  (Sup. 
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that  the  seller  may  reserve  to  himself  the  right  to  elect,  at. the 
time  of  the  delivery  of  the  property,  to  take  a  chattel  mortgage 
as  security  instead  of  relying  on  the  security  of  a  conditional  sale.** 
Still,  even  after  default,  a  waiver  by  the  purchaser  of  the  rights 
conferred  by  the  statute  must  be  in  the  form  of  a  contract  and 
supported  by  a  consideration,  or  his  conduct  must  be  such  as  to 
estop  him  from  asserting  his  rights  under  the  statute.*'  **  The 
decisions,"  says  Seabury,  J.,  in  this  connection,  "  construing  the 
statute  .  .  .  have  made  it  clear  that  a  waiver  of  the  provision  of 
the  statute  in  the  contract  is  invalid  as  contrary  to  public 
policy  .  .  .  and  that  a  new  agreement  founded  upon  a  new  con- 
sideration made  after  a  default  under  the  contract  is  valid  and 
enforceable.  .  .  .  The  present  case  occupies  a  middle  ground 
between  these  two  decisions,  and  we  are  asked  to  hold  that  a  mere 
consent  or  waiver  not  expressed  in  a  contract  is  consistent  with 
public  policy.  "We  think  that  for  us  to  so  hold  would  materially 
weaken  the  protection  which  the  statute  was  designed  to  afford 
to  those  within  its  provisions.  .  .  .  The  legislature's  purpose 
being  to  mitigate  the  possible  harshness  sometimes  arising  under 
such  conditional  sale  contracts,  we  think  that  purpose  would  be 
fnistrated  if  a  mere  waiver  or  consent  not  in  the  form  of  a  con- 
tract, by  a  vendee  then  in  default,  could  serve  to  take  such  con- 
tracts out  of  the  protection  of  the  statute.  When,  after  default, 
the  parties  enter  into  a  new  contract  upon  a  new  consideration, 
and  attempt  in  good  faith  by  such  a  contract  to  settle  the  differences 
between  them,  a  different  case  is  presented  which  is  not  within 
the  protection  of  the  statutes.  .  .  .  The  same  considerations  of 

1916)  218  N.  Y.  296,  112  N.  K  1049;  184  App.  Div.   309,  311,   171   N.  Y. 

Warner  v.  Zuechel,    (Sup.  1897)    J 9  S.   725;   Montague     v.  Wanamaker, 

App.  Div.  494,  46  N.  Y.  S.  569;  Fair-  (Sup.   Sp.  T.    1910)      67  Misc.   650, 

banks  v.   Nichols,    (Sup.    1909)    135  124  N.  Y.  S.  806;  Bogchen  v.  Multi- 

App.   Div.   298,   119   N.  Y.   S.   752;  color  Sales  Co.,  (Sup.  App.  T.  1917) 

Leonard  v.   Montague,    (Sup.    1913)  98  Misc.  637,   163  N.  Y.  S.  202. 

166  Ap4).  Div.  606,  140  N  Y.  S.  562;  8«.  Nordone  v.  F.  C.  Austin  Drain- 

Seeley    v.    Prentiss    Tool,    etc.,    Co.,  age  Excavator  Co.,   (Sup.  1918)    184 

(Sup.  1913)    158  App.  Div.  863,  144  App.  Dir.  309,  171  N.  Y.  S.  726. 

N.  Y.  S.  48,  affirming  216  N.  Y.  687  27.  Adier  v.  Weis,  etc.,  Co.,  (Sup. 

mem.,    110  N.   E.    1049;    Breakstone  1916)  218  N.  Y.  295,  112  N.  E.  1049, 

▼.  Buffalo  Foundry,  etc.,  Co.,    («up.  affirming    163    App.    Div.    934,    147 

1916)    167  App.  Wv.  62,  162  N.  Y.  N.    Y.    S.    1096,   which    reversed    66 

S.   394,  reversing  79  Misc.  496,   141  Misc.  20,  119  N.  Y.  S.  634;  Cee  Bee 

N.  y.  S.   169;   Nyboe  v.  Dall,   (Sup.  Cee   Waist,   etc.,   Co.   v.   Borenstein, 

1916)    167  App.  Div.  225,  152  N.  Y.  (Sup.  App.  T.   1917)    164  N.  Y.   S. 

a    650;    Nordone   v.    F.    C.    Austin  703. 
Drainage  Excavator  Co.,  (Sup.  1918) 
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public  policy  which  required  us  to  hold  that  an  express  waiver 
in  the  contract  was  invalid  impel  us  to  the  conclusion  that  a  mere 
waiver  made  after  default  is  equally  offensive  to  the  public  policy 
manifested  in  the  statute,  and  therefore  not  effective  to  take  such 
a  case  oat  of  the  operation  of  the  statute."  '*  It  is  also  held  that 
a  person  in  contracting  a  debt  cannot  agree  with  his  creditor  that 
in  case  of  nonpayment  and  recovery  of  a  judgment  the  creditor 
may  levy  execution  on  property  exempt  from  execution  under 
the  general  laws  of  the  state.^ 

War  as  Affecting  Legality  of  Contract 

§  628.  In  OeneraL — ^When  a  state  of  war  exists  between  two 
countries  the  common  law  forbids  all  commercial  intercourse 
between  their  inhabitants,  and  contracts  entered  into  in  contra- 
vention of  this  rule  are  illegal  and  unenforceable.**  "A  state  of 
war,"  says  Church,  C.  J.,  "  puts  all  the  members  of  the  two 
nations  in  hostility  to  each  other,  and  pacific  trading  and  inter- 
course are  inconsistent  with  that  condition ;  but  a  more  important 
reason  is  that  '  it  would  counteract  the  operations  of  war,  and 
throw  obsfacles  in  the  way  of  the  public  efforts,  and  tend  to  dis- 
order, imbecility,  and  treason.'""  And  if  a  citizen  of  our 
country  resides  in  and  does  business  iu  the  enemy's  country,  he 
occupies  the  quasi  position  of  an  alien  enemy,  and  commercial 
intercourse  with  him  is  within  the  prohibition.**  During  our 
civil  war  the  inhabitants  of  the  territory  under  the  control  of  the 
government  of  the  Confederate  States  occupied  the  position  of 
enemies  as  regards  the  rest  of  the  inhabitants  of  our  country, 
except  so  far  as  distinctions  were  expressly  made  by  the  federal 
government,  and  general  commercial  intercourse  between  them  was 

M.  Adkr  v.  Weis,  etc.,  Co.,  (1916)  (Sup.    1817)    14   Johns.    146;   Ori»- 

218  N.  Y.  296,  299,  112  N.  E.  1049.  wold  v.  Waddington,  (Ct.  Err.  1819) 

98.  Kneettle  T.  Newcomb,    (1860)  16   Johns.   438,   affirming   16   Johns. 

22  K.  Y.  249.  67;    Seanuui    ▼.    Waddington,     (Ct. 

SO.  Wood«  y.   Wilder,    (1870)    43  Err.  1819)   16  Johns.  610;  Leftwich 

N.    Y.    164;    McStea    v.    Ma4.thew3,  v.    Clinton,    (Sup.    1870)    4   Laos. 

(1872)    60  N.   Y.   166,   affirmed   91  176;    United  States  y.   Orosamayer, 

U.   8.   7,   23   U.   &    (L.   ed.)    188;  (1869)  9  Wall.  72,  19  U.  a  (L.  ed.) 

Cohen  v.  New  York  Mut  L.  Ins.  Co.,  627. 

(1872)    50  N.  Y.  610;   Oements  v.  31.  McStea  v.   Matthews,    (1872) 

Yturria,    (1880)    81    N.   Y.  286,  af-  50  N.  Y.  166,  170. 

firming     14     Hun     161;     Techt     v.  SS.  Techt  t.   Hughes,    (1920)    229 

Hughes,   (1920)   229  N.  Y.  222,  237,  N.  Y.  222,  237,  128  N.  E.  186. 
128  N.  E.  186;  Graves  v.  Delaplaine, 
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expressly  prohibited  by  the  Act  of  Congress  of  Jtily  13,  1861, 
and  the  proclamation  of  the  President,  Aug.  16,  1861,  issued  pur- 
suant thereto.  This  general  interdiction  of  commercial  inter- 
course between  the  citizens  or  inhabitants  of  the  Southern  and  the 
Northern  states  dated  from  the  time  of  the  presidential 
proclamation." 

Some  exceptions  as  to  contracts  between  the  citizens  or  inhabit- 
ants of  countries  at  war  are  stated  in  the  books  to  be  allowed  by 
reason  of  the  necessity  of  the  case,  which  include  bills  of  exchange 
drawn  for  ransom,  and  bills  drawn  by  a  citizen  in  the  enemy's 
country  on  his  own  country  to  provide  him  with  the  necessary 
means  of  existence.*^  And  in  an  early  case  in  our  state  it  was 
held  that  the  ransom  of  a  vessel  and  cargo  captured  by  the  enemy 
is  a  lawful  contract,  and  that  an  action  could  be  maintained  in 
our  courts  to  recover  the  money  agreed  to  be  paid  to  the  captor 
as  such  ransom.*'  The  prohibition  includes,  however,  as  a  generail 
rule,  all  species  of  private  contracts,"  and  is  applicable  to  the 
ordinary  drawing  and  negotiating  of  bills  of  exchange  between  the 
inhabitants  of  the  two  countries,  and  no  action  can  be  maintained 
thereon."  It  is  immaterial  in  such  a  case  that  the  transaction 
results  in  the  withdrawal  of  funds  from  the  enemy's  country." 
The  federal  Supreme  Court  has  repeatedly  decided  in  early  cases 
that  the  mere  sailing  under  an  enemy's  license,  without  regard  to 
the  object  of  the  voyage  or  the  port  of  destination,  constitutes, 
of  itself,  an  act  of  illegality  which  subjects  the  ship  and  cargo 
to  confiscation.**  And,  therefore,  if  a  marine  insurance  policy 
expressly  requires  that  the  ship  have  on  board  an  enemy's  license, 
this  will  render  the  contract  of  insurance  illegal  and  unenforce- 
able.« 

S3.    McStea   v.    Matthews,    (1872)  87.   Woods   v.   Wilder,    (1870)    43 

60  K.  Y.  166,  affimiiiig  3  Daly  349,  N.  Y.  164. 

and  affirmed  91   U.   S.   7,  23  U.   S.  38.   Woods  v.   Wilder,    (1870)    43 

(L.  ed.)    188.     See  also  Burnside  v.  N.  Y.  164. 

Matthews,   (1873)    64  K.  Y.  78.  39.   The   Julia,    (1814)    8    Cranch 

34.  Woods  T.  Wilder,    (1870)    43  181,  180,  3  U.  a   (L.  ed.)   628;  The 

K.  Y.  164,  168.  Aurora,    (1814)    8   Cranch  203,  219, 

W.  Goodrich    v.     Gordon>     (Sup.  3  U.  S.   (L.  ed.)   536;  The  Ariadne, 

1818)    15  Johns.   6.  (1817)    2  Wheat.   143,   147,  4  U.  S. 

3<.  Woods  V.   Wilder,    (1870)    43  (L.  ed.)   205. 

N.  Y.  164;  XAnited  States  v.  Gross-  40.  Colquhoun  v.  New  York  Fire- 

mayer,   (1869)   9  WalL  72,  19  U.  S.  men  Ins.  Co.,  (Sup.  1818)   16  Johns, 

(li.  ed.)   627.  362. 


Digitized  by  VjOOQIC 


054  NEW  YORK  LAW  OF  CONTRACTS  [|  829 

Alien  enemies  permitted  to  continue,  after  the  outbreak  of  war, 
to  reside  in  this  country  have  the  right,  unless  subject  to  restraint 
by  the  federal  government,  to  continue  their  callings,  otherwise  not 
injurious  to  our  government,  and  to  enter  into  contracts  with 
respect  thereto.  And  in  a  recent  case  the  Court  of  Appeals  has 
steted  in  regard  to  the  effect  of  the  World  War  that  alien  enemies 
X>ermitted  to  reside  in  this  country,  subject  to  any  burdens  that 
might  be  placed  on  them  by  a  proclamation  of  the  President  and 
so  long  as  they  kept  within  the  law,  may  "  lead  their  lives  and 
pursue  their  callings  unmolested, "  *^  and,  it  is  held,  may  sue  in  our 
courts  to  enforce  their  contracts.** 

A  state  of  war  does  not  affect  the  validity  of  contracts  or  trans- 
actions between  the  inhabitants  of  neutral  countries  and  the 
inhabitants  of  the  enemy's  country,  though  their  right  to  continue 
commercial  intercourse  is  subject  to  the  right  of  the  other  country 
to  seize  contraband  of  war  when  shipped  from  the  neutral  country 
to  the  enemy's  country.**  And  it  was  consequently  held  thai  our 
civil  war  did  not  affect  the  validity  and  effect  of  the  payment  by 
an  inhabitant  of  one  of  the  Southern  states  of  an  insurance  pre- 
mium on  a  policy  issued  by  an  English  corporation  to  an  agent  of 
the  company  resident  in  such  Southern  state.** 

Trading  with  the  enemy  may  be  expressly  permitted  by  any  gov- 
ernment engaged  in  war.  Each  country  settles  its  own  policy  in 
this  respect  and  determines  for  itself  whether  it  is  most  for  its 
interest  to  allow  commercial  intercourse  or  not.  The  right  of  each 
state  to  permit  unrestricted  commercial  intercourse  or  partial 
licensed  trading  in  specific  cases  is  apparent  on  general  principles 
and  recognized  in  all  authorities.** 

§  629.  EfTect  on  Existing'  Contracts. — ^An  existing  contract 
between  the  inhabitants  of  two  countries  of  an  executory  and  con- 
tinuing nature  is  not  necessarily  terminated  or  rendered  illegal  by 
a  subsequent  state  of  war.    The  rule  of  the  laws  of  nations  which 

41.  T«cht  T.  Hughes,  (1920)  229  44.  Robinson  v.  InternatioMiI  h. 
N.  Y.  222,  235,  128  N.  E.  185.                 Assur.    Soc.,    (1870)    42   N.   Y.    64, 

42.  Amdt-Ober     y.     Metropolitan      affirming  62  Barb.  450. 

Opera  Co.,    (Sup.   Sp.  T.  1918)    102  46.   McStea  t.   Mattheiwa,    (1872) 

MiBC  320,  169  N.  Y.  S.  304,  afflnned  50  N.  Y.  166,  170,  affirmed  91  U.  S. 

182  App.  Div.  513,  169  N.  Y.  S.  944.  7,  23  U.  8.  (L.  ed.)   188;  Suekley  ▼. 

43.  Woods  V.  Wilder,  (1870)  43  Furae,  (Sup.  1818)  16  Jtdms.  338; 
N.  Y.  164;  Ludlow  v.  Bowne,  (Sup.  Leftwich  v.  Clinton,  (Sup.  1870)  4 
1806)    1  Johns.  1;  De  Wolf  v.  New  Lens.  176. 

York  Fireipen  Ins.  Co.,   (Sup.  1822) 
20  Johns.  214,  affirmed  2  Cow.  56. 
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annuls  contracts  between  the  citizens  of  two  states,  on  the  break- 
ing out  of  a  war  between  the  states,  is  applicable  only  to  such 
commercial  contracts  made  prior  to  the  war  as  give  aid  and  com- 
fort to  the  enemy,  or  such  as  are  forbidden  by  or  are  against  the 
policy  of  the  government."  And  as  illustrative  of  the  class  of 
contracts  which  are  annulled  by  a  subsequent  state  of  war,  Peck- 
ham,  J.,  says:  "  The  general  rule  undoubtedly  is  that  it  is  only 
commercial  contracts,  such  as  give  aid  and  comfort  to  the  enemy 
or  are  forbidden  by  or  are  against  the  policy  of  the  government, 
that  are  void  as  to  all  acts  to  be  done  during  the  war,  though  the 
contracts  were  made  before  the  war.  Contracts  for  the  insurance 
of  the  enemy's  property,  of  affreightment  and  of  commercial 
copartnership,  are  avoided  thereafter  by  the  breaking  out  of  the 
war,  because  they  are  inconsistent  with  the  war,  inconsistent  with 
the  interests  and  policy  of  government,  whose  purpose  is,  by  the 
war,  to  destroy  and  cripple  the  enemy's  property  and  com- 
merce."" It  is  universally  recognized  that  ordinary  debts  are  in 
no  way  affected  by  the  subsequent  existence  of  a  state  of  war 
between  the  states  of  which  the  debtor  and  creditor  are  citizens  or 
subjects,  except  that  the  remedy  for  their  enforcement  is  sus- 
pended.*' The  view  is  taken  in  our  state  that  an  ordinary  life 
insurance  policy  issued  by  a  citizen  or  corporation  of  our  state 
upon  the  life  of  an  inhabitant  or  citizen  of  the  enemy's  country, 
as  in  case  of  insurance  on  the  life  of  a  citizen  of  one  of  the 
Southern  states,  where  large  sums  had  been  paid  for  premiums, 
was  not  terminated  by  a  subsequent  war  between  the  states  of 
which  the  parties  were  citizens,  as  the  continuance  in  existence  of 
contracts  of  this  character  is  not  detrimental  to  the  interest  of  the 
several  governments  any  more  than  the  continuance  of  liability  for 
an  existing  debt,  and  as  in  case  of  contracts  of  this  character  the 
annual  premiums  paid  during  the  first  years  of  a  policy  are  in 
excess  of  the  actual  risk,  and  this  excess  is  so  much  paid  in  advance 

M.   Cohen  v.  New  York  Mut.  L.  City  Nat.  Securities  Co.,    (Sup.  Sp. 

Ins.  Co.,   (Sup.  1872)   50  N.  Y.  610;  T.  1017)   167  N.  Y.  S.  736.    See  also 

Satidg  V.  New  York  L.  Ins.  Co.,  1872)  Buchanan  v.  Cuwy,  (1821)  19  Johns. 

60  N.  Y.  626;  Arndt-Ober  v.  Metro-  137. 

poKtan  Operti  Co.,  (Sup.  Sp.  T.  1918)  47.  Sands  v.  New  York  L.  Ins.  Co., 

102   Misc.    320,    169    N.    Y.    S.    304,  (1872)   60  N.  Y.  626,  634. 

affirmed   182  App.  Div.  513,  169  N.  48.  Sands  v.  New  York  L.  Ins.  Co., 

Y.  S.  944;  Kannengiesser  t.  Israelo-  (1872)   60  N.  Y.  626,  632.     See  also 

witz,   (Sup.  App.  T.  1919)   107  Misc.  Bumside  v.  Matthews,  (1873)  64  N. 

349,  176  N.  Y.  S.  536;  Vorhaus  v.  Y.  78. 
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for  the  greater  risk  during  the  later  years  in  ease  of  a  proloi^ed 
life/*  It  is  also  held  that  as  the  state  of  war  forbade  and  prevented 
the  transmission  of  money  for  the  payment  of  premiums,  this 
excused  their  nonpayment  by  the  insured,  and  a  i>olicy  was  not 
forfeited  under  the  usual  forfeiture  clause  by  the  failure  of  the 
insured  to  make  such  payment,^  and  where  the  policy  did  not 
cover  death  while  in  the  enemy's  army  the  policy  has  been  held 
enforceable  though  the  insured  died  during  the  war.*^ 

Immoral  Contracts 

§  630.  In  OeueraL — It  is  well  recognized  that  contracts  contra 
bonos  mores,  that  is  contracts  the  object  of  which  is  to  corrupt  or 
which  are  corruptive  of  the  good  morals  of  the  public,  are  contrary 
to  public  policy  and  hence  illegal.  "  Whenever,"  says  Wood- 
worth,  J.,  in  an  early  case,  "  anything  is  done  directly  in  further- 
ance of  immorality,  the  maxim,  ex  turpi  causa,  non  oritur  actio, 
applies.""  This,  however,  does  not  include,  it  would  seem,  all 
contracts  which  in  the  broadest  ethical  sense  ms^y  be  said  to  be 
against  morality.  And  it  is  said  by  Ingraham,  J.,  in  a  case  which 
called  for  services  that  in  an  ethical  sense  may  be  said  to  involve 
a  breach  of  good  faith  towards  a  third  person:  **  However  dis- 
creditable an  act  may  be  in  a  moral  point  of  view  or  as  a  breach 
of  confidence,  it  does  not  follow  that  the  act  is  on  that  account  to 
be  held  a  corrupt  one,  within  the  meaning  of  the  law,  so  as  to  avoid 
a  contract.  It  must  be  corrupt  as  tainted  by  fraud,  or  iUegal  as 
in  violation  of  some  rule  of  law  or  some  statute,  to  warrant  such 
defense.""  And  on  the  issue  as  to  whether  a  contract  was 
against  public  policy  it  has  been  held  proper  to  refuse  an  instruc- 
tion that  "  any  contract  which  conflicts  with  the  morals  of  the 

49.  Cohen  v.  New  York  Mut.  L.  Davis,  (1877)  95  U.  S.  425,  24  U.  S. 
Ins.  Co.,   (Sup.  1872)   50  N.  Y.  610;        (L.  ed.)  453. 

Sands    v.    New    York    L.    Ins.    Co.,  51.  Sands  v.  New  York  L.  Ins.  Co., 

(1872)    50  N.   Y.   626,  affirming  69  (1872)    50   N.   Y.  626,  affirming  £9 

Barb.  556.  Barb.  556. 

50.  Cohen  v.  New  York  Mut.  L.  62.  Trovinger  v.  M'Bumey,  (Sup. 
Ins.  Co.,  (1872)  50  N.  Y.  610;  Sands  1825)    5  Cow.  253,  256. 

V.  New  York  L.  Ins.  O.,   (1872)   50  S3.  Moore  v.  Remington,   (Sup.  O. 

N.   Y.  626,   affirming  59   Barb.   556.  T.   1861)    34  Barb.  427,  430.     As  to 

See  also  Wheeler  v.  Connecticut  Mut.  the  legality  of  contracts  tending  to 

L.   Ins.   Co.,    (1880)    82  N.  Y.   543,  induce  a  breach  of  duty  by  a  flda- 

551.    But  eee  New  York  L.  Ins.  Co.  clary  or  the  like  see  supra,  section 

T.  Statham,  93  U.  S.  24,  23  U.  S.  (L.  495  et  seq. 
ed.)    789;   New  York  L.  Ins.  Co.  T. 
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time  ...  is  yoid,  as  bein^  against  public  policy."  As  said  by 
Hunt,  J. :  "  The  defendant,  I  think,  had  no  right  to  ask  a  charge 
that  '  any  contract  which  conflicts  with  the  morals  of  the  time  ' 
is  void,  as  being  against  public  policy.  To  make  a  contract  thus 
void,  it  must  be  against  sound  morals."  "  The  principle  denounc- 
ing contracts  as  against  good  morals  is  not  restricted  to  those 
involving  sexual  immorality,  though  contracts  of  this  character 
have  most  commonly  called  for  its  application.  Thus  it  would  seem 
that  a  contract  for  the  sale  or  publishing  of  a  book  of  a  licentious 
character  and  corruptive  of  the  public  morals  would  be  illegal 
This,  however,  does  not  proscribe  a  contract  for  the  sale  of  books 
by  the  old  recognized  standard  authors,  though  they  may  be  of  a 
character  which  renders  them  offensive  to  the  taste  of  our  day  and 
not  fit  to  be  put  in  the  hands  of  young  persons.^ 


64.  Ly<m  v.  Mitchell,  (1867)  36 
N.  Y.  235. 

M.  St  Hubert  Guild  v.  Quinn, 
(Sup.  App.  T.  1909)  64  Misc.  336. 
118  N.  Y.  S.  582.  In  this  case  the 
court  suBtained  <C  contract  for  the 
Bale  of  VoUaire'e  works,  which  in- 
cluded "The  Philosophical  Dic- 
tionary" and  "The  Maid  of  Or- 
leans," particularly  objected  to  a« 
indecent,  and  after  referring  to  the 
provision  of  the  Penal  Code  (see 
Penal  Law,  |  1141;  39  McKinney's 
Cons.  Laws,  p.  415)  prohibiting  the 
publication,  eale,  etc.,  of  indecent 
books,  says :  "  It  is  no  part  of  the 
duty  of  courts  to  exercise  a  censor- 
ship over  literary  productions.  I 
think  it  is  clear  that  no  contract 
for  the  sale  of  a  book  can  be  de- 
clared illegal  because  of  the  char- 
acter of  the  book,  unless  its  sale  or 
publication  violates  the  criminal 
law."  Further  in  the  course  of  his 
opinion  the  learned  justice  sa^s: 
"In  matter  of  Worthington  Co.,  24 
L.  R.  A.  110  [30  N.  Y.  S.  361],  de- 
cided at  the  Special  Term  of  the  New 
York  Supreme  Court,  Mr.  Justice 
OVrien  directed  a  receiver  appointed 
by  the  court  to  sell  the  following 
works:  Payne's  edition  of  the 
Arabian  Nights,  Fietditq^'s  novels, 
the  works  of  Rabelais,  Ovid's  Art  of 
LoT«,   the   Decameron   of   Boccaccio, 


the  HeptameroD  of  Queen  Margaret 
of  Navarre,  the  Confessions  of  J.  J. 
Rousseau,  Tales  from  the  Araibic, 
and  Aladdin.  This  order  was  made 
upon  the  application  of  the  receiver 
of  a  publishing  house  and  was  op- 
posed by  the  Society  for  the  Sup- 
pression of  Vice  upon  the  same 
grounds  a«  those  which  are  urged 
in  tlie  case  at  bar.  ...  In  view  of 
this  decision,  the  good  sense  of  which 
is  manifest,  it  would  indeed  lie 
straining  the  rule  of  law  to  hold 
that  the  works  of  Voltaire  come 
within  its  condemnation.  .  .  .  The 
rule  against  the  sale  of  immoral 
publications  cannot  be  invoked 
against  those  works  which  Utive  been 
generally  recognized  as  literary 
classics.  As  wa«  well  said  by  Mr. 
Justice  O'Brien  in  the  Worthington 
Co.  case,  supra:  '  What  has  lieoome 
standard  literature  of  the  English 
language,— has  been  wrought  into 
the  very  structure  of  our  splendid 
English  literature —  is  not  to  be  pro- 
nounced at  this  late  day  unfit  for 
publication  or  circulation  and 
stamped  with  judicial  disapproba- 
tion as  hurtful  to  the  community.'" 
Prosecutions  iwder  the  criminal 
provision  of  our  statute  have  in  a 
nimiber  of  cases  called  for  tjie  de- 
termining of  what  constitutes  ob- 
scene  or   indecent  publications,  etc. 
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§  631.  Sexual  Inunorality  QeaenJlj. — Contracts  most  generally 
falling  within  the  class  denounced  as  against  good  morals  and 
hence  illegal  are  those  involving  sexual  immorality.  And  there  is 
no  question  but  that  a  contract  the  consideration  of  which  is  in 
whole  or  in  part  illicit  sexual  intercourse,  or  which  has  for  its 
direct  object  the  promotion  of  such  intercourse,  is  illegal.**  Thus 
an  agreement  between  a  man  and  a  woman  by  which,  in  considera- 
tion of  the  assumption  of  illicit  relations,  he  agrees  to  pay  her  a 
sum  of  money  for  the  support  of  a  child  that  he  desires  her  to  bear 
him,  is  against  public  policy."  And  where  a  man  and  woman 
agreed  to  cohabit  and  use  their  joint  earnings  in  the  purchase  of 
property  for  their  joint  benefit,  the  contract  was  held  illegal  and 
relief  denied  the  woman."  So  an  agreement  by  a  man  to  pay 
another  person  for  boarding  his  mistress  and  his  illegitimate  child 
is  illegal  where  the  express  object  of  the  contract  is  to  enable  and 
further  future  illicit  intercourse."  Also  where  an  agreement  of 
separation  between  husband  and  wife  expressly  provided  that 
neither  of  the  parties  should  thereafter  object  on  account  of  any 
future  bigamous  marriage  by  the  other,  this  was  held  to  vitiate  the 
contract.***    Likewise  if  a  contract  to  marry  in  additi<ai  to  the 


See  in  this  connection  People  t.  MuI- 
ler,  (1884)  96  N.  Y.  408,  2  N.  Y. 
Crim.  375,  affirming  32  Him  209, 
2  N.  Y.  Crim.  279;  People  v. 
Eastman,  (1907)  188  N.  Y.  478,  81 
N.  E.  469,  21  N.  Y.  Crim.  243,  af- 
firming 116  App.  IMr.  922  mem., 
101  N.  Y.  S.  1137;  People  v.  Doris, 
(Sup.  1897)  14  App.  Div.  117,  43 
N.  Y.  S.  571,  12  N.  Y.  Crim.  100. 
See  also  notes  11  Ann.  Cas.  306,  24 
L.  R.  A.  110,  which  contain  excel- 
lent collections  of  cases  involving 
the  question  as  to  what  constitutes 
indecent  or  obscene  publications,  etc. 
66.  Vincent  v.  Moriarty,  (Sup. 
1008)  31  App.  Div.  484,  52  N.  Y.  S. 
619;  Randolph  v.  Stolces,  (Sup. 
1908)  125  App.  Div.  679,  110  N.  Y. 
S.  20;  Trovinger  v.  McBurney,  (Sup. 
1825)  6  Cow.  253;  Tyrrell  v.  York, 
(Sup.  G.  T.  1890)  67  Hun  292,  32 
State  Rep.  368,  10  N.  Y.  S.  611; 
Forster  v.  Cantoni,  (Sup.  Sp.  T. 
1897)  19  Mmc.  222,  reversed  on 
other  grounds  19  App.  Dir.  306,  46 


N.  Y.  Si  118,  4  N.  Y.  Annot.  Cas. 
376;  Rhodes  v.  Stone,  (Sup.  O.  T. 
1892)  44  State  Rep.  17,  18,  17  N.  Y. 
S.  561;  Steinfeld  v.  Levy,  (City  Ct 
Sp.  T.  1873)  16  AW*.  Pr.  N".  S.  26; 
Lewis  V.  GoetschiuB,  (Sup.  Q.  T. 
1884)   20  Wlcly.  Dig.  140. 

67.  Randolph  v.  Stokes,  (Sup. 
1908)  125  App.  Div.  679,  110  N.  ¥. 
S.  20,  distinguishing  Hook  v.  Pratt, 
(1879)  78  N.  Y.  371,  which  is  re- 
ferred to  in  following  section. 

68.  Vincent  v.  Moriartv,  (Sup. 
1908)  31  App.  Div.  484,  52  N.  Y.  S. 
619,  distinguishing  Rhodes  v.  Stone, 
(Sup.  G.  T.  1892)  44  State  Rep.  17, 
17  K  Y.  S.  661,  cited  in  fc^lowing 
8ecti<m. 

69.  Trovinger  v.  M'Bumey,  (Sop. 
1825)    5  Cow.  263. 

60.  In  re  Koirf,  (Surr.  Ct.  1911) 
73  Misc.  198,  132  N.  Y.  S.  719.  As 
to  the  legality  of  separation  agree- 
ments generally,  see  supra,  eection 
619  et  seq. 
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mntiial  promises  of  marriage  is  in  consideration  of  the  woman's 
consenting  to  sexual  intercourse,  it  is  illegal  and  no  action  can  be 
maintained  by  her  for  its  breach.*' 

§  632.  Past  Oohabitation;  Interoonrse  Incidental  to  Oontraot. 
—  The  fact  that  past  illicit  intercourse  may  have  been  the  inducing 
cause  for  the  making  of  a  subsequent  contract  will  not  necessarily 
render  it  illegal.  As  said  by  Barrett,  J. :  "  The  law  condemns 
contracts  in  furtherance  of  immorality,  but  not  those  made  in 
expiation  of  wrongdoing.  "••  For  example,  it  is  well  recognized 
that  an  agreement  by  the  father  of  a  bastard  child  to  pay  its 
mother  for  the  support  of  the  child  is  not  against  public  policy." 
And  where  the  father  of  a  bastard  promised  to  pay  a  third  person 
for  the  board  of  the  mother  and  child,  it  was  held  that  the  fact 
that  the  illicit  intercourse  had  taken  place  with  the  connivance  or 
consent  of  the  promisee,  who  was  the  mother  of  the  bastard's 
mother,  will  not  render  the  contract  illegal,  if  it  was  not  made  to 
obtain  the  continuance  of  the  illicit  intercourse.**  So  a  note  given 
by  a  man  to  a  woman  whom  he  had  seduced  under  a  promise  of 
marriage,  in  expiation  of  the  wrong  done  her  and  not  to  secure  the 
continuance  of  sexual  intercourse,  is  not  tainted  with  illegality  by 
reason  of  the  past  intercourse.*^  Also  in  an  early  case  in  our  state 
a  court  of  equity  enforced  a  voluntary  settlement  under  seal  exe- 
cuted by  the  father  of  a  bastard  in  favor  of  the  child  and  its 
mother.**  If  a  contract  is  supported  by  a  good  and  valuable  con- 
mderation,  the  fact  that  illicit  intercourse,  either  before  or  after 
the  making  of  the  contract,  takes  place  between  the  parties,  will 
not  render  it  illegal  unless  it  is  shown  that  such  intercourse  was  the 
object  of  or  a  part  of  the  consideration,  and  the  faet  that  such 
intercourse  entered  into  the  contract  as  a  part  of  the  consideration 
is  not  to  be  inferred  from  the  mere  fact  that  the  illicit  relation 

61.   Steinfeld   v.   Levy,    (City   Ct.  ^3J  the  father  of  a  bastard  child  to 

8p.  T.  1873)    16  Abb.  Pr.  N.  S.  26;  pay  for  its  support,  see  supra,  sec- 

Lewig    T.    Ooetscbiufl,    (Sup.    O.   T.  tion  268. 

1884)   20  Wkly.  Dig.  140.  64.  Trovinger  v.  M'Bumey,   (Sup. 

6*.  People  V.  Hayes,    (Sup.  O.  T.  1825)  5  Oow.  263. 

1893)    70  Hna    111,    114,   54  State  66.  People  v.  Hayes,   (Sup.  O.  T. 

Bep.  184,  24  N.  Y.  S.  194;  10  N.  Y.  1893)    70  Hun    111,   54   State  Rep. 

Orim.  478.  184,  24  N.  Y.  S.  194,  10  N.  Y.  Crim. 

63.  Hook  V.  Pratt,    (1879)   78  N.  476,  affirmed  140  N.  Y.  484,  56  State 

T.  371,  afflming  14  Hun  396.     See  Rep.  466,  36  N.  E.  951,  9  N.  Y.  Oim. 

also  Todd  v.  Weber,  (1884)  96  N.  Y.  24. 

181.     As   to  the   sufficiency   of   the  66.  Bunn  v.  Winthrop,  {Oban.  Ct. 

eonaideration   to   uj^old    a   prcnnise  1915)    1  Johns.  Ch.  329. 
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continued.*^  Thos  vrnder  the  common  law  role  which  condosiYely 
imports  a  consideration  to  contracts  nnderi  seal,  a  bond  given  by  a 
man  to  his  mistress  was  held  enforceable  if  it  was  not  given  as  the 
price  of  future  illicit  intercourse.**  And  the  fact  that  a  man  had 
illicit  intercourse  with  his  female  servant  does  not  itself,  it  has 
been  held,  render  the  contract  of  employment  iUegal  unless  such 
intercourse  was  the  object  of  the  employment  and  a  part  of  the 
consideration  for  the  compensation  to  be  paid ;  **  but  to  entitle  a 
woman  to  recover  for  services  rendered  a  man  as  housekeeper, 
while  living  with  him  as  his  mistress,  there  must  be  an  express 
promise  on  his  part  to  pay  her  therefor;  the  law  will  not  imply 
one.'**  As  is  shown  elsewhere,  a  married  woman,  on  account  of 
public  policy,  is  precluded  from  showing  that  her  child  bom  in 
wedlock  is  a  bastard  for  the  purpose  of  showing  a  consideration  for 
a  promise  by  its  alleged  putative  father  to  pay  her  for  its  supjwrt.'^ 


Indirect  Illegality 

§  633.  In  Oeneral. — Though  a  contract  may  in  itself  be 
inherently  legal,  it  may  be  rendered  illegal  by  reason  of  some  collat- 
eral matter  connected  with  it;  and  as  a  general  rule  where  the 
direct  object  of  the  contract  is  to  promote  a  violation  of  the  law 
or  some  matter  contrary  to  public  policy,  such  illegal  object  enter- 
ing into  and  forming  a  part  of  the  contract,  this  will  render  it 
illegal.'*  And  in  such  a  case  it  was  decided  at  an  early  date  that 
it  was  immaterial  whether  the  illegal  object  was  carried  out  or 


67.  Trovinger  v.  M'Bumey,  (Sup. 
1825)  5  Cow.  253,  266;  People  v. 
Hayes,  (Sup.  G.  T.  1803)  70  Hun 
111,  54  State  Bep.  184,  24  N.  Y.  S. 
104,  10  N.  Y.  Crim.  476. 

68.  See  Trovinger  v.  M'Burney, 
(Sup.  1825)  6  Cow.  253,  256  (re- 
ferring to  early  English  case). 

69.  Bhodes  v.  Stone,  (Sup.  Q.  T. 
1802)  44  State  Rep.  17,  17  N.  Y.  6. 
561.  See  also  Forster  v.  (Tantoni, 
(Sup.  1807)  10  App.  Div.  306,  46 
N.  Y.  S.  118,  4  N.  Y.  Annot.  Cas.  876, 
reversing  10  Misc.  222,  44  N.  Y.  S. 
241. 

70.  Vincent  v.  Moriarty,  (Sup. 
1808)  31  App.  Div.  484,  52  N.  Y.  S. 
610;  Rhodes  v.  Stone,  (Sup.  G.  T. 
1802)  44  State  Rep.  17,  18,  17  K.  Y. 
S.  561. 


71.  See  supra,  section  612. 

7S.  Staples  v.  Gould,  (1854)  0  N. 
Y.  520,  1  Seld.  Notes  237,  affinning 
7  Super.  Ct.  411;  De  Witt  v.  Bris- 
bane, (1858)  16  N.  Y.  508;  Amot 
V.  Pittston,  etc.,  Cioal  Co.,  (1877) 
68  N.  Y.  658,  rervereing  2  Hun  601, 
6  Thomp.  AC.  143;  Leonard  v. 
Poole  (1880)  114  N.  Y.  371,  23  State 
Rep.  753,  21  N.  K  707,  affinning  66 
Super.  (7t.  213,  13  State  R«p.  305; 
De  Groot  v.  Van  Duzer,  (Sup.  1838) 
20  Wend.  300,  reversing  17  Wrad. 
170;  Ereiss  v.  Seligman,  (Snp.  Sp. 
T.  1860)  8  Barb.  430,  449,  6  How. 
Pr.  426;  Maxim,  etc.,  Co.  v.  Sbee- 
han,  (Sup.  Sp.  T.  1902)  37  Misc. 
368,  76  N.  Y.  &  422. 
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not,  as  the  illegality  of  the  contract  arises  from  the  intention  to 
aid  in  the  illegal  object  and  not  in  its  actual  commission.^*  Thus 
if  a  loan  is  made  with  the  express  understanding  that  the  money 
is  to  be  used  by  the  borrower  for  an  illegal  purpose,  this  renders 
the  transaction  illegal  and  precludes  a  recovery  from  the  bor- 
rower,'* as  where  money  is  loaned  for  the  express  purpose  that 
it  be  used  by  the  borrower  in  illegal  gaming."  And  it  is  held 
that  if  a  lender  advances  the  means  to  enable  the  borrower  to 
compound  a  felony  and  is  present  assisting  in  the  negotiations, 
this  renders  the  loan  illegal  and  precludes  the  enforcement  of  a 
security  given  by  the  borrower.'*  If  a  lease  is  made  with  the 
express  understanding  between  the  lessor  and  the  lessee  that  the 
premises  are  to  be  used  for  an  illegal  purpose,  this  will  render 
the  lease  illegal  and  preclude  a  recovery  for  the  rent."  But 
if  after  such  a  lease  has  been  made  there  is  a  substitution  of 
tenants,  there  is  no  presumption  that  it  was  the  intention  of  the 
lessor  that  the  new  lessee  should  use  the  premises  for  the  original 
illegal  purpose,  and  if  there  is  no  proof  that  such  was  the  intention 
the  illegality  of  the  original  lease  does  not  attach  to  or  affect  the 
new  lease,  even  though  the  substituted  tenant  may  continue  the 
illegal  use.™ 

The  fact  that  the  plaintiff  may  have  intended  to  use  goods 
which  he  has  contracted  to  purchase  or  articles  on  which  he 
has  contracted  for  work  to  be  done,  in  the  carrying  out  of  a  col- 
lateral illegal  contract  or  transaction,  does  not,  it  seems,  render  the 
former  contracts  also  illegal  so  as  to  preclude  him  from  maintain- 
ing an  action  thereon.'^    And  it  would  seem  that  the  fact  that  a 

73.  Be  Groot  v.  Van  Duzer,   (Sup.  1890)    66   Hun   418,  31    State  Bep. 

1838)    20  Wend  390.  462,  10  N.  Y.  S.  139. 

7i.    SUpIes    V.    Gould,     (1854)     9  77.   Ern«t  v.   Crogby,    (1893)    140 

N.  Y.   620,  523,   1   Seld.   Notes  237,  N".   Y.    364,   55   State   Rep.    732,   36 

affirming  7  Super.  Ct.  411;  Peck  v.  K.  E.'603;  Gibson  v.  Pearsall,  (Com. 

Briggs,    (Sup.    1846)    3   Denio   107;  PL   1860)    1   E.   D.   Smith  90;    Up- 

Buckman  v.   Bryan,    (Sup.   1846)    3  dike  v.  Caiopbell,    (Com.  PI.   1866) 

Benio    340;    Waitafekfer    v.    Kahn-  4   B.    D.   Smith   370;    Edelmuth   v. 

weiler,   (Sup.  G.  T.  1870)   66  Barb.  McGerren,   (Com.  PI.   1873)   4  Daly 

300;  Fellows  v.  Van  Hyring,    (Sup.  467,  45  How.  Pr.  191. 

O.  T.  1867)  23  How.  Pr.  230.  78.  Gibson  v.  Pearsall,   (Cmn.  PI. 

75.  Peck  V.  Briggs,  (Sup.  1846)  3  1860)    1  E.  D.  Smith  90. 

Denio  107;  Ruckman  v.  Bryan,  (Sup.  79.  White  v.  McNulty,  (Sup.  1898) 

1846)    3  Denio  340.  26  App.  Div.  173,  40  K.  Y.  S.  908, 

76.  Fellows  v.  Van  Hyring,  (Sup.  affirmed  164  N.  Y.  682  mem.,  68  N. 
O.  T.  1867)   23  How.  Pr.  230.     See  E.  1004. 

also  Strang  v.  Petersen,  (Sup.  G.  T. 

ei 
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telegram  was  intended  to  further  an  illegal  gambling  transaction 
will  not  render  the  contract  between  the  sender  and  the  telegraph 
company  illegal  so  as  to  preclude  all  recovery  by  the  sender  against 
the  company  for  its  failure  to  transmit  and  deliver  the  message; 
but  in  such  a  case  the  sender  cannot  recover  as  damages  the  profits 
which  he  would  have  made  if  the  telegram  had  been  delivered  and 
the  gambling  transaction  completed,**  or,  where  a  mistake  in  trans- 
mission is  made,  the  losses  which  he  incurs  in  the  gambling  trans- 
action owing  to  such  error.**  It  has  been  expressly  held  that  a 
carrier  cannot,  as  a  defense  against  liability  for  a  loss  of  baggage 
or  the  like,  claim  that  it  consisted  of  merchandise  which  the  pas- 
senger intended  to  smuggle  into  this  country,  if  the  carrier  was  not 
a  party  in  any  way  to  the  illegal  scheme  or  purpose  of  the  pas- 
senger.'* And  it  has  been  held  that  the  fact  that  a  lessee  may  have 
intended  to  use  the  premises  for  a  bawdy  house  does  not  render  the 
lease  illegal  and  constitute  a  defense  to  the  lessor  for  his  failure 
to  deliver  possession.**  So  if  there  is  nothing  illegal  in  the  char- 
acter of  the  services  which  a  person  agrees  to  render,  the  mere  fact 
that  it  was  the  intention  of  the  employer  to  advance  some  illegal 
object  does  not  affect  the  legality  of  the  contract  of  employment. 
It  would  be  both  unreasonable  and  a  great  hardship  to  require  an 
employee  to  probe  the  purposes  of  his  employer,  to  find  out  whether 
they  were  honest  or  not,  before  engaging  in  his  service.**  If  a  con- 
tract is  not  itself  illegal  the  fact  that  the  parties  seeking  to  recover 
thereon  may  have  done  illegal  acts,  not  contemplated  by  the  par- 
ties, in  the  course  of  its  performance  will  not  have  the  effect  of 
rendering  the  contract  illegal.*^  A  contract  which  is  itself  free 
from  vice  cannot  be  avoided  because  it  may  possibly  facilitate  an 
illegal  transaction.** 

80.  Kiley  t.  Western  Union  Tel.  and  although  the  plaintiff  may  have 
Co.,  (Sup.  G.  T.  1886)  39  Hun  158,  intended  a  violation  of  law  by  keep- 
affirmed  on  other  grounds  109  N.  Y.  ing  a  bawdy  house,  the  mere  intent 
231,  14  State  Sep.  816,  16  K.  E.  7S.  iteelf  neither  constituted  an   offense 

81.  Weld  V.  Postal  Tel.  Cable  Co.,  nor  gave  to  the  defendant  a  right 
(1910)  199  N.  Y.  88,  92  N.  E.  415  to  repudiate  his  contract  for  that 
reversing  132  App.  Div.  924  mem.,  reason.  If,  after  taking  possession, 
116  N.  Y.  S.  1150.  she  was  guilty  of  the  acts  contem- 

88.    Donovan    v.    Compagnie    G!en-  plated,  the  statute  against  disorderly 

erale,  etc.,    (Super.  Sp.  T.  1876)    30  houses  would  protect  the  defendant 

Super.  C!t.  519.  and  remedy  the  evil." 

83.  O'Brien  v.  Brietenbaoh,   (Oom.  84.  Barker  v.  Cairo,  etc.,  R.   Co., 

PI.  1867)    1  Hilt.  304.     In  this  case  (Sup.  1874)    3  Thomp.  4  C.  328. 

Brady,  J.,  said:     "The  contract  it-  85.   See  supra,  section  389. 

self    was    not    contra    bonos    mores,  86.    Donovan    v.    Compagnie    Gen- 
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§  634.  Obstmction  of  ffiffhwsy. — ^Any  contract  which  has  for 
its  object  the  unlawful  obstruction  of  a  public  highway  is  against 
public  policy,"  but  where  a  person  has  a  contract  with  a  munici- 
pality for  the  construction  of  a  sewer  or  other  similar  work  in  a 
street  in  whi«h  a  street  railway  is  operated,  a  contract  by  such 
person  to  conduct  the  work  in  such  a  manner  as  to  cause  the  least 
interference  with  the  operation  of  the  railway  is  not  necessarily 
illegal  in  that  it  contemplates  the  doing  of  the  work  in  such  a 
manner  as  unnecessarily  to  prolong  its  duration  and  the  consequent 
obstruction  of  the  street.** 

§  635.  Participation  by  Seller  in  Illegal  Purpose  of  Buyw. — 
The  indirect  illegality  of  contracts  frequently  arises  in  case  of 
sales  oi  property  which  is  ordinarily  the  legitimate  subject  matter 
of  sale,  but  where  the  object  of  the  parties  is  to  further  some  col- 
lateral illegal  purpose;  in  such  a  case,  if  it  is  made  a  part  of  the 
contract  that  the  property  shall  be  used  for  the  unlawful  purpose 
or  if  the  seller  aids  in  the  carrying  out  of  such  illegal  purpose, 
this  will  render  the  sale  illegal  and  consequently  preclude  him 
from  maintaining  an  action  to  recover  the  price.**  Thus  where  a 
coal  mine  operator  enterfed  into  an  agreement  for  the  sale  of  a 
part  of  the  product  of  his  mine  and  agreed  not  to  ship  any  other 
coal  into  a  certain  locality,  knowing  that  the  object  of  the  buyer 
was  to  establish  a  monopoly  in  the  sale  of  coal  in  the  locality  in 
question  and  that  he  had  made  similar  contracts  with  other  mine 
operators,  it  was  held  that  the  contract  of  sale  was  illegal  and  no 
recovery  could  be  had  for  the  coal  delivered.  In  this  case  Bapallo, 
J.,  after  laying  down  the  general  rule  as  to  the  effect  of  mere 
knowledge  on  the  part  of  the  seller  of  the  illegal  object  of  the 
buyer,  says:  "  If  the  vendor  does  anything  beyond  making  the 
sale  to  aid  the  illegal  scheme  of  the  vendee,  he  renders  himself  par- 

erale,  etc.,   (Super.  Ct.  Sp.  T.  1876)  reversed  on  other  grounds  37  K.  Y. 

39  Super.  Ct.  519;  De  Groot  v.  Van  575,  5  Trans.  App.  165. 
Duier,    (Sup.    1837)    17   Wend    170,  88.  Talmage  v.  PeU,   (1852)   7  N. 

reversed  20  Wend.  390,  on  the  ground  Y.  328;  Tracy  v.  Talmage,  (1856)  14 

that  the  express  object  of  the  con-  K.  Y.  162;  Hull  v.  Buggies,   (1874) 

tiact  was  to  aid  an  illegal  transac-  66  Nw  Y.  424;  Arnot  v.  Pittston,  etc., 

tion.  Coal  Co.,  (1877)   68  N.  Y.  658;  Ma- 

87.  rHngeldein  V.  Third  Ave.  R.  Co.,  terne  v.  Horwitz,  (1886)  101  N.  Y. 
(Super.  Ct  1861)  22  Super.  Ct.  79,  469,  5  N.  E.  331,  affirming  60  Super, 
reversed  on  other  grounds  37  N.  Y.  Ct.  41;  Kreiss  v.  Seligman,  (Sup. 
676,  6  Trans.  App.  165.  Sp.   T.   1850)    8   Barb.  439,  6   How. 

88.  Dingeldein  v.  Third  Ave.  R.  Co.,  Pr.  426. 
(Super,  a.  1861)   22  Super.  Ct.  79, 
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ticeps  criminis,  and  canuot  recover  for  the  price.  .  .  .  Now,  to 
apply  these  principles  to  the  case  before  us.  If  the  Butler  Colliery 
Company  [the  seller]  had  sold  to  the  defendant  any  specified 
number  of  tons  of  coal,  or  even  the  whole  product  of  its  min^  it 
had  the  right  so  to  do  and  could  recover  for  the  price  agreed  upon, 
even  though  it  knew  that  the  object  of  the  purchaser  was  to  obtain 
a  monopoly  of  the  article.  But  when  it  agreed  to  sell  only  a  part 
of  its  product  to  the  defendant,  and  stipulated  in  the  same  agree- 
ment, and  as  part  thereof,  that  it  would  not  sell  the  residue  to 
any  other  party  to  go  north,  knowing  that  the  object  of  the  defend- 
ant was  to  create  a  monopoly  and  that  such  stipulation  was 
intended  as  one  of  the  means  of  averting  competition,  it  made 
itself  a  party  to  the  illegal  scheme  of  the  defendant.  These  mutual 
engagements  cannot  be  separated.  It  is  perfectly  patent  that  one 
was  the  consideration  for  the  other,  and  that  the  defendant  would 
not  have  bought  the  coal  in  question  unless  the  Butler  company 
had  agreed  to  aid  it  in  preventing  competition."**  Also  where 
merchandise  was  bought  by  a  merchant  to  be  resold  to  the  public 
under  false  labels,  and  it  was  a  part  of  the  contract  that  the  seller 
should  furnish  the  labels,  it  was  held  that  the  contract  of  sale 
was  illegal  and  the  seller  was  denied  a  recovery  for  the  price,  Mil- 
ler, J.,  saying:  "  The  plaintiffs  procured  and  furnished  the  decep- 
tive labels,  after  binding  themselves  by  contract  to  do  so,  and  this 
was  done  for  an  unlawful  purpose  and  with  a  view  of  furnishing 
goods  for  the  market  in  a  condition  calculated  to  deceive  the  con- 
sumers who  might  purchase  them.  It  is,  therefore,  apparent  that 
it  was  part  of  the  contract  that  an  unlawful  object  was  intended, 
of  which  both  parties  were  cognizant,  and  that  it  was  designed  by 
them,  under  the  contract,  to  commit  a  fraud  and  thus  promote  an 
illegal  purpose  by  deceiving  other  parties.  In  such  a  case  the 
courts  will  not  aid  either  party  in  carrying  ont  a  fraudulent  pur- 
pose." "  So  if  in  case  of  a  sale  of  goods  abroad  the  seller  does  any- 
thing in  aid  of  the  unlawful  purpose  of  the  buyer  to  bring  the 
property  into  our  country  in  violation  of  our  revenue  laws,  this 
will  render  the  contract  illegal  and  unenforceable  in  our  courts 
provided  the  defense  of  illegality  is  properly  raised.**    The  same 

90.  Arnot  v.   Pitt«t<m,  etc.,   Ckial       101  N.  Y.  460,  6  a  E.  331,  affirming 
Co.,   (1877)   68  N.  Y.  558,  reversing       60  Super.  Ct  41. 

2  Hun  501,  5  Thomp.  &  C.  143.  98.  HonegKer  v.  Wettetein,  (1883) 

91.  Materne    v.    Horwitz,    (1886)        94  N.  Y.  252,  269,  13  AWx  N.  Caa. 


Digitized  by.VjOOQlC 


}  636] 


ILLEXSALITY 


965 


view  has  been  taken  where  the  purpose  of  the  buyer  was  to  eon- 
duet  a  lottery  in  the  form  of  a  sale  of  "  prize  packages  "  of  candy, 
and  the  seller  in  furtherance  of  such  illegal  purposes  put  the  candy 
up  in  packages  in  some  of  which  were  inserted  tickets  calling  for 
the  prizes,  and  a  recovery  by  him  of  the  price  of  the  candy  so  sold 
was  denied.** 

§  636.  Services  Rendered  and  Advances  Made  by  Agents,  etc. 
— A  contract  for  services  and  advances  otherwise  valid  is  illegal 
if  the  object  in  the  contemplation  of  the  parties  is  to  advance  or 
promote  an  illegal  scheme  or  business.**  Thus  "  bookmaking  "  or 
betting  on  races  being  illegal  a  person  cannot  recover  for  services 
rendered  in  furtherance  of  such  business.*  And  a  contract  by  a 
man  to  pay  for  the  board  of  his  mistress  and  his  illegitimate  child 
is  illegal  if  made  for  the  express  object  of  aiding  the  continuance 
of  the  illicit  intercourse,  and  no  recovery  can  be  had  for  the  board 
furnished.**  If  a  broker  is  employed  to  negotiate  on  behalf  of  his 
principal  an  unlawful  stock  gambling  or  other  similar  transaction, 
though  the  statute  in  terms  renders  illegal  or  unlawful  only  the 
transaction  between  the  buyer  and  the  seller,  the  contract  between 
the  principal  and  the  broker  or  agent  is  illegal  and  no  action  can 
be  maintained  by  either  party  thereon."  "  The  contract  between 
the  seller  and  the  broker,"  says  Johnson,  J.,  "  is  not  void  because 


303,  reversing  on.  other  grounds  47 
Super,  a.  126,   11   Bep.  275. 

98.  HuH  V.  RuffilfeB,  (1874)  56  N. 
Y.  424,  affirming  65  Barb.  432,  1 
Thomp.  &  C.  18. 

M.  Leonard  v.  Poole  (1889)  114 
N.  Y.  371,  23  State  Rep.  753,  21 
N.  E.  707,  affirming  55  Super.  Ct. 
213,  13  State  Rep.  305;  De  Groot 
V.  Van  Duzer,  (Ct.  Err.  1838)  20 
Wend.  390,  reversing  17  Wend.  170; 
Parks  v.  Jacob  Dold  Packing  Co., 
(Super.  Ct  G.  T.  1894)  6  Misc.  570, 
67  State  Kept  788,  27  N.  Y.  S.  289; 
Cahill  v.  Gllman,  (Sup.  Tr.  T.  1914) 
84  Misc.  372,  146  N.  Y.  S.  224;  Haley 
T.  Cridge,  (Marine  Ot  Tr.  T.  1882) 
1  City  a.  433,  11  Abbw  N.  Cas.  340 
note. 

96.  Haley  v.  Cridge,  (Marine  Ot. 
Tr.  T.  1882)  1  City  Ct.  433  (the 
services  rendered  in  this  case  con- 
sisted  of  ascertaining   from   owners 


the  condition  of  their  horses  so  as 
to  enable  the  defendant  to  regulate 
his  book  and  betting  on  the  races) ; 
Cahill  V.  Oilman,  (Sup.  Tr.  1914) 
84  Misc.  372,  146  N.  Y.  S.  224. 

96.  Trovinger  v.  M'Btiriiey,  (Sup. 
1825)  5  Cow.  263. 

97.  Staples  v.  €k>uld,  (1864)  9  N. 
y.  520,  1  Seld.  Notes  237;  Le<Hiard 
V.  Poole,  (1880)  114  N".  Y.  371,  23 
State  R^.  763,  21  N.  E.  707,  affirm- 
ing 65  Super.  CH.  213,  13  State  Rep. 
306;  Peck  v.  Doran,  etc.,  Co.,  (Sup. 
a.  T.  1887)  46  Hun  454,  11  State 
Bep.  792;  Hents  v.  Miner,  (Sup.  G. 
T.  1890)  58  Hun  428,  35  SUte  Rep. 
466,  12  N.  Y.  8.  474;  Ball  v.  Davis, 
(Sup.  G.  T.  1886)  1  State  Rep.  617; 
Kenyon  v.  Luther,  (Sup.  O.  T.  1888) 
19  State  Rep.  32,  4  N.  Y.  S.  498; 
Cyrus  V.  Portman,  (Mar.  Tr.  T. 
1879)   1  City  Ct.  R.  Supp.  1. 
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the  statute  in  terms  forbids  it,  but  because  it  is  a  contract  in  fur- 
therance of  a  sort  of  dealing  which  the  statute  law  has  declared 
illegal,  and  therefore  illegal  upon  common  law  principles. "  "  In 
such  cases,  therefore,  the  broker  or  agent  cannot  recover  for  his 
services  or  advances,**  nor  can  the  principal  compel  the  broker  or 
agent  to  account  for  the  profits  or  moneys  deposited  with  the 
broker  to  indemnify  him  against  any  liability  he  might  incur  in 
making  the  illegal  purchase.*  Also  a  broker  cannot  recover  for 
services  rendered  in  bringing  together  parties  for  the  express  pur- 
pose of  negotiating  or  entering  into  an  illegal  transaction.*  Where 
a  contract  is  not  illegal  on  its  face  but  solely  by  reason  of  the  intent 
or  purpose  of  the  parties  thereto,  an  agent  rendering  services  or 
making  advances  in  the  negotiation  or  carrying  out  of  such  a  trans- 
action, without  being  privy  to  the  illegal  intent  of  the  parties,  has 
a  meritorious  ground  for  the  recovery  of  compensation  for  services 
and  advances.*    Thus  a  broker  may  himself  negotiate  a  contract 


M.  staple?  v.  Gould,  (1854)  9  N. 
Y.  620,  52»,  1  Seld.  Notes  237. 

In  Irwin  v.  Williar,  (1884)  110  U. 
S.  4»9,  509,  4  S.  Ct.  160,  28  U.  8.  (L. 
ed.)  225,  Mr.  Justice  Matthews,  in 
speaking  for  a  unanimous  eourt  as 
regards  the  rights  of  a  broker  who 
negotiates  an  illegal  gambling  con- 
tract, says:  "  In  Eountree  v.  Smith, 
108  U.  S.  260,  it  was  eaid  that  brok- 
ers who  had  negotiated  such  con- 
tracts, suing  not  on  the  contracts 
themselves,  but  for  services  per- 
formed and  money  advanced  for  de- 
fendant at  his  request,  though  they 
might  under  some  circumstances  be 
80  connected  with  the  immorality  of 
the  contract  as  to  be  affected  by  it, 
they  are  not  in  the  same  position  as 
a  party  sued  for  the  enforcement  of 
the  original  agreement.  It  is  cer- 
tainly true  that  a  broker  might  ne- 
gotiate such  a  contract  without 
'being  privy  to  the  illegal  intent  of 
the  principal  parties  to  it  which 
renders  it  void,  and  in  such  a  case, 
being  innocent  of  any  violation  of 
law,  and  not  suing  to  enforce  an  un- 
lawful contract,  has  a  meritorious 
ground  for  the  recovery  of  compensa- 
tion for  services  and  advances.  But 
we  are  also  of  the  opinion  that  when 


the  broker  is  privy  to  Hkt  unlawful 
design  of  the  parties,  and  brings  them 
together  for  the  very  purpose  of  en- 
terii^  into  an  illegal  agreement,  he 
is  partioeps  criminis,  and  cannot  re- 
cover for  services  rendered  or  losses 
incurred  by  himself  on  behalf  of 
either  in  forwarding  the  transac- 
tion." This  statement  is  quoted 
with  approval  in  Leonard  v.  Poole, 
(1889)  114  N.  Y.  371,  378,  21  N.  E. 
707. 

M.  Hentz  v.  Miner,  (Sap.  G.  T. 
1890)  68  Hun  428,  36  SUte  Rep. 
466,  12  N.  Y.  S.  474;  Ball  y.  DavU, 
(Sup.  G.  T.  1886)   1  State  Rep.  517. 

1.  Staples  V.  Gould,  (1854)  9  N. 
Y.  520,  1  Seld.  Notes  237,  affirming 
7  Super.  Ct.  411;  Leonard  v.  Poole, 
(1889)  114  N.  Y.  371,  23  SUte  Rep. 
753,  21  N.  E.  707,  affirming  55  Super. 
Ct  213,  13  State  Rep.  306.  As  to 
gambling  transactions  generaUy,  see 
supra,  section  579  et  seq. 

S.  Ormes  v.  Danchy,  (1880)  82 
N.  Y.  443,  446;  MarkowitE  v.  Ar- 
row Constr.  Co.,  (Sup.  App.  T.  1918) 
102  Misc.  532,  169  N.  Y.  S.  159. 

3.  Leonard  v.  Poole,  (1889)  114 
N.  Y.  371,  379,  23  State  Rep.  763, 
21  N.  E.  707. 
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for  the  purchase  of  stock  or  the  like  on  margin  without  being  privy 
to  the  illegal  intent  of  the  principal  parties  to  it  which  renders  the 
transaction  illegal  as  a  gambling  transaction  or  the  like,  and  in 
such  a  case,  being  ignorant  of  any  violation  of  the  law  and  not 
suing  to  enforce  the  illegal  transaction,  has  a  meritorious  ground 
for  the  recovery  of  compensation.*  And  if  there  is  no  knowledge 
on  the  part  of  a  broker  that  it  was  the  intent  of  the  parties  to 
negotiate  an  illegal  contract,  the  fact  that  the  contract  negotiated 
by  them  is  in  fact  illegal  will  not  preclude  a  recovery  by  the  broker 
for  his  services.  The  contract  by  the  broker  for  the  introduction 
of  the  parties  is  itself  lawful,  and  his  engagement  ends  when  he 
has  introduced  or  brought  the  parties  together.^  Where  a  broker 
is  employed  to  purchase  or  sell  stock  on  margin  it  is  his  duty  to 
make  a  bona  fide  purchase  or  sale,  and  if  instead  of  doing  so  he 
merely  buckets  the  order  his  customer  may  recover  from  him  the 
deposits  made,  even  though  the  transaction  would  have  resulted  in 
a  loss  if  there  bad  been  a  bona  fide  purchase  or  sale.* 

§  637.  Effect  of  Knowledge  of  Unlawful  Purpose  of  Other 
Party  Generally. — According  to  the  view  taken  in  our  state, 
which  is  in  accord  with  that  taken  in  most  jurisdictions,  the  mere 
fact  that  the  seller  of  property  has  knowledge  that  the  buyer 
intends  to  make  an  illegal  use  of  the  subject  matter  of  the  sale  does 
not  render  the  sale  illegal  and  preclude  the  buyer  from  recovering 
the  price  where  there  is  no  agreement  or  understanding  between 
the  parties  that  such  illegal  use  is  to  be  made  of  the  property.^  "  I 
consider  it,"  says  Selden,  J.,  after  a  careful  review  of  the  English 
authorities,  "  therefore,  as  entirely  settled  by  the  authorities  to 
which  I  have  referred  that  it  is  no  defense  to  an  action  brought  to 
recover  the  price  of  goods  sold  that  the  vendor  knew  that  they 
were  bought  for  an  illegal  purpose,  provided  it  is  not  made  a  part 
of  the  contract  that  they  shall  be  used  for  that  purpose,  and  pro- 

4.  Leonard  v.  Poole,  (1889)  114  7.  Merchants'  Bank  v.  Spalding, 
N.  Y.  371,  379,  23  State  Rep.  753,  (1863)  9  N.  Y.  53,  1  Seld.  Notes 
21  K.  E.  707;  Hentz  t.  Miner,  (Sup.  172,  aflSrming  12  Barb.  302,  decided 
O.  T.  1892)  46  State  Rep.  636,  18  on  erroneous  grounds;  Tracy  v.  Tal- 
N.  Y.  8.  880.  mage,    (1856)    14  N.  Y.  162;   Chirtig 

5.  Onnes  v.  Dauchy,  (Super.  Ct.  v.  Leavitt,  (1867)  15  N.  Y.  9;  Amot 
1879)  46  Super.  Ct.  86,  affirmed  on  v.  Pittston,  etc.,  Coal  Co.,  (1877) 
other  grounds  82  N.  Y.  443.  68  N.   Y.   558;    Kreiss  v.   Seligman, 

8.  Smith  V.  Now  York  Stock,  etc.,  (Sup.  Sp.  T.   1860)    8  Barb.  439,  5 

Clearing    House    Co.,     (Sup.    G.    T.  How.    Pf.    425;    Lewis    v.    Johnson, 

1893)    53  State  Rep.  649.  25  N.  Y.  (Sup.  G.  T,  1884)   32  Hun  408. 
S.  261,  70  Hun  697  mem. 
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Tided  also  that  the  vendor  has  done  nothing  in  aid  or  fartherance 
of  the  unlawful  design."*  This  is  certainly  the  more  just  and 
equitable  rule.  The  act  of  selling  in  such  a  case  is  not  a  violation 
of  the  law  or  public  policy ;  and  the  mere  fact  of  knowledge  of  the 
unlawful  intent  of  the  buyer  does  not  make  the  seller  a  partici- 
pator in  the  guilt  of  the  buyer.*  And  as  has  been  pointed  out,  the 
buyer  is  at  liberty  to  change  his  mind  as  to  the  use  to  be  made  of 
the  property,  and  would  not  in  any  way  thereby  subject  himself 
to  any  action  on  the  part  of  the  seller  for  so  doing ;  '*  and  as  the 
legality  of  the  sale  must  depend  on  the  circumstances  existing  at 
the  time  of  the  sale,  the  buyer  would  be  enabled  merely  by  reason 
of  his  unexecuted  intent  to  retain  the  property,  without  any  lia- 
bility for  the  price,  and  the  seller  without  having  participated  in 
any  illegal  act  or  even  illegal  intent,  but  having  simply  known  of 
such  an  intent,  subsequently  abandoned,  would  be  punished  by  a 
total  loss  of  the  property  sold  and  that  for  the  benefit  of  the  party 
alone  guilty,  if  guilt  could  be  predicated  of  such  a  transaction." 
§  638.  Application  of  Rule. — ^At  a  time  when  the  circula- 
tion in  our  state  of  bank  bills  of  a  small  denomination,  whether 
issued  by  a  foreign  or  domestic  bank,  was  prohibited  tmder  a  pen- 
alty, it  was  held  that  the  fact  that  a  foreign  banking  corporation 
knew,  at  the  time  of  a  sale  by  it  of  its  bank  bills,  that  the  buyer 
intended  to  bring  into  and  circulate  such  bills  in  this  state  in  viola- 
tion of  our  law,  did  not  render  the  sale  illegal  so  as  to  preclude  the 
bank  from  recovering  in  our  courts  on  a  note  given  for  such  bills." 
It  is  likewise  held  that  the  fact  that  a  manufacturer  or  the  like, 
who  enters  into  a  contract  for  the  sale  of  a  certain  amount  or  even 

8.  Tracy  v.  Talmage,  (1866)  14  ing  is  done  to  carry  that  intent  into 
N.  Y.  162,  176.  effect;    much    lees,    bare    knowled^ 

9.  Tracy  v.  Talmage,  (1866)  14  of  such  an  intent,  without  any  par- 
N.  Y.  162,  171.  ticipation  in  it.     Upon  the  whole,  I 

10.  Merchants'  Bank  v.  Spalding,  think  it  clear,  in  reason  as  well  as 
(1863)  9  N.  Y.  63,  61,  I  Seld.  Notes  upon  authority,  that  in  a  case  like 
172.  tliis,   where    the   sale   is   not   neces- 

11.  Tracy  v.  Talmage,  (1866)  14  sarily  per  ee  a  Tialation  of  law,  on- 
N.  Y.  162,  177.  See  also  Kreiss  v.  less  the  unlawful  purpose  enters  into 
Seligman,  (Sup.  Sp.  T.  1860)  8  and  forms  a  part  of  the  contract  of 
Barb.  439,  441,  6  How.  Pr.  426.  sale,   the  vendee  cannot  set  up  bis 

In  Tracy  v.  Talmage,  (1856)  14  N.  own  illegal  intent  in  bar  of  an  action 

Y.  162,  177,  the  court  says:     "I  am  for  the  purchase  money." 

not    aware   of    any   principle   which  IS.   Merchants'  Bank  v.   Spaldinf^, 

could  justify  this.    The  law  does  not  (1858)  9  N.  Y.  63,  1  Seld.  Notes  172. 
punish  a  wrongful  intent,  when  noth- 
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the  whole  of  his  product,  knows  that  it  is  the  object  of  the  buyer 
to  establish  a  monopoly  of  the  commodity  will  not  render  the  sale 
illegal  and  preclude  the  seller  from  recovering  the  price,  provided 
he  does  nothing,  aside  from  making  the  sale,  to  advance  the  illegal 
purpose  of  the  buyer."  In  case  of  a  sale  of  intoxicating  liquors 
the  mere  fact  that  the  seller  has  knowledge  that  the  buyer  intends 
to  sell  the  liquor  in  violation  of  the  law  does  not  render  the  sale 
illegal  and  preclude  the  seller  from  a  recovery  of  the  price."  And 
in  England  it  has  been  repeatedly  held,  as  pointed  out  by  our 
courts,  that  the  mere  fact  that  a  foreigner  selling  and  delivering 
goods  abroad  knew  that  the  buyer  intended  to  smuggle  them  into 
England  did  not  preclude  the  seller  from  suing  in  the  English 
courts  to  recover  the  price."  So  in  case  of  a  loan  the  mere  fact 
that  the  lender  knows  that  the  borrower  intends  to  use  the  money 
borrowed  for  an  illegal  or  prohibited  purpose  will  not  render  the 
contract  illegal  and  preclude  a  recovery  by  the  lender,**  and  a 
fortiori  there  is  nothing  illegal  in  lending  money  though  the  lender 
knows  that  the  borrower  intends  to  use  it  in  discharging  a  debt 
arising  out  of  an  illegal  contract.'^'  The  same  is  held  true  in  case 
of  a  lease  as  to  the  effect  of  the  mere  knowledge  of  the  lessor  that 
the  lessee  intends  to  use  the  premises  for  an  illegal  purpose."  It 
is  said,  however,  to  be  otherwise  when  the  contemplated  act  is  of  a 
heinous  character,  as  where  a  person  sells  poison  knowing  that  the 
purchaser  intends  to  poison  another  with  it.** 

18.   Amot  V.   Pittston,  etc..   Coal  Hun  418,  31  State  Rep.  462,  10  N.  Y. 

Ca,   (1877)   68  N.  Y.  668.  S.  139  (per  Dykmon,  J.,  diBsenting) ; 

14.  KreiM  v.  Seligman,   (Sup.  Sp.  Jacoby  v.  ileidelberg,  (Sup.  App.  T. 

T.   1860)    8   Barb.  439,  6   How.  Pr.  1900)  33  MUc.  Ill,  67  N.  Y.  S.  146. 

426;  Lewin  T.  Johnson,  (Sup.  Q.  T.  This  is  the  view  taken  in  the  early 

1884)   32  Hun  408.     See  also  Back-  English  case  of  Faikney  v.  Reynous, 

man  v.  Joiks,  (Sup.  6.  T.  1869)  66  (1767)  4  Burr.  2069,  which  has  fre- 

Barb.  468.  quently  been  cited  with  approval  by 

1*.  See  Merdiants'  Bank  v.  Spald-  our  court.     See  for  instance,  Kreiss 

ing,  (1863)   9  N.  Y.  63,  63,  1  Seld.  v.  Seligman,  8  Barb.  439,  442,  6  How. 

Notes  172;  Tracy  v.  Talmage,  (1856)  Pr.  426. 

14  K  Y.  162,  169,  referring  to  Eng-  17.  Curtb  v.  Leavitt,    (1867)    15 

lish  authorities.  K.  Y.  9,  10,  180. 

16.  Kreiss  v.  Seligman,   (Sup.  Sp.  18.  Gibson  y.  Pearsall,   (Ckim.  Fl. 

T.  1860)    8  Barb.  439,  449,  6  How.  1860)    1  E.  D.  Smith  90;  Updike  v. 

Pr.     426.       See     also     Birdsall     v.  Ounpbell,    (Com.  PI.  1865)   6  E.  D. 

Wheeler,   (Sup.   1901)    62  App.  Div.  Smith  670. 

626,  71  N.  Y.  8.  67,  aiBrmed  173  N.  19.  Messersmith   v.   American    Fi- 

Y.  690  mem.,  66  K.  E.  1114;  Strang  delity    Co.,    (Sup.    1919)     187    App. 

▼.   Peterson,    (Sup.  G.   T.   1890)    56  Div.  35,  176  N.  Y.  S.  169,  171. 
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Contract  Orowing  Out  of  Prior  Illegal  Contract  or  Transaction 

§  639.  In  GtoneraL —  It  has  been  laid  down  as  a  test,  that  whether 
a  demand  connected  with  an  illegal  transaction  is  capable  of  being 
enforced  depends  on  whether  the  party  requires  any  aid  from 
the  illegal  transaction  to  establish  his  case.*'  While  the  mere  fact 
that  a  previous  contract  or  transaction  between  persons  may  have 
been  illegal  will  not  necessarily  taint  with  its  illegality  a  sub- 
sequent independent  contract,*^  the  taint  of  illegality  will  follow 
a  subsequent  contract  based  on  and  entered  into  to  carry  out  the 
unexecuted  provisions  of  the  previous  illegal  contract,**  and  it  is 
immaterial  that  a  new  and  additional  consideration  enters  into  the 
new  contract.**  "  The  distinction,"  says  Mullett,  J.,  "  between 
a  void  and  valid  new  contract,  in  relation  to  the  subject  matter  of 
a  former  illegal  one,  depends  upon  the  fact  whether  the  new  con- 
tract seeks  to  carry  out  or  enforce  any  of  the  unexecuted  pro- 
visions of  the  former  contract ;  or  whether  it  is  based  upon  a  moral 
obligation  growing  out  of  the  execution  of  an  agreement  which 
could  not  be  enforced  by  law,  and  upon  the  performance  of  which 
the  law  will  raise  no  implied  promise.  In  the  first  class  of  cases 
no  change  in  the  form  of  the  contract  will  avoid  the  illegality  of 
the  first  consideration;  while  express  promises  based  upon  the 


80.  Woodworth  v.  Bennett,  (1870) 
43  N.  Y.  273,  278.  See  also  Keene 
V.  Kent,  (Sup.  G.  T.  1886)  4  State 
Sep.  431,  rearg^ument  denied  7 
State  Sep.  229. 

21.  Knickerbocker  Trust  Co.  v. 
Hard,  (Sup.  1902)  67  App.  Diy.  463, 
73  N.  Y.  S.  979;  Hamilton  v.  Can- 
fleld,  (Super.  Ot.  1829)  2  Super,  a. 
626. 

22.  Gray  v.  Hook,  (1851)  4  N.  Y. 
449,  reversing  6  Barb.  398;  Wood- 
worth  V.  Bennett,  (1870)  43  N.  Y. 
273;  Goodrich  v.  Houghton,  (1892) 
134  N.  Y.  115,  45  State  Rep.  763,  31 
N.  E.  516,  affirming  56  Hun  626,  29 
State  Rep.  905,  9  N.  Y.  S.  214;  Sir- 
kin  V.  Fourteenth  St.  Store  Oo., 
(Sup.  1908)  124  App.  Dir.  384,  108 
N.  Y.  S.  830;  Boyd  v.  Boyd,  (Sup. 
1909)  130  App.  Div.  161,  114  N.  Y. 
S.  301:  Coffey  v.  Burke,  (Sup.  1909) 
132  App.  Div.  128,  116  N.  Y.  S.  514; 
Sprague  v.  Webb,    (Sup.  1915)    168 


App.  Div.  292,  163  N.  Y.  S.  1020; 
Belding  v.  Pitkin,  (Sup.  1804)  2 
Cain«B  147;  Payne  v.  Eden^  (Sup- 
1806)  3  Caines  213;  Robinson  t. 
Kalbfleiech,  (Sup.  1874)  6  Thomp.  & 
C.  212,  2  Hun  683;  Barton  v.  Port 
Jackson,  etc.  Plank  Road  Co.,  (Sop. 
G.  T.  1854)  17  Barb.  397;  Rose  v. 
Truax,  (Sup.  G.  T.  1865)  21  Barb. 
361;  Waitzfelder  v.  KahnweilS-, 
(Sup.  G.  T.  1870)  56  Barb.  300; 
Wheeler  v.  Wheeler,  (Sup.  G.  T. 
1872)  6  Lane.  355;  HoNingeworth  v. 
Moulton,  (Sup.  O.  T.  1889)  53  Hun 
01,  24  State  Rep.  843,  6  N.  Y.  & 
302,  affirmed  119  K.  Y.  612  mem.,  23 
N.  E.  1143;  Jacoby  v.  Heidelberg, 
(Sup.  App.  T.  1900)  33  SCsc.  Ill, 
67  N.  Y.  S.  146;  Bell  v.  Quin,  (Super. 
Ct.  1848)  4  Super.  Ct.  146;  KcKee  v. 
Cheney,  (Sup.  Sp.  T.  1876)  52  How. 
Pr.  144. 

S8.  Gray  v.  Hook,  (1861),  4  N.  Y. 
440. 
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last  class  of  considerations  may  be  sustained.  Mr.  Chitty  [Chitty 
on  Gont.  657]  says  the  test  whether  a  demand  connected  with 
an  illegal  transaction  is  capable  of  being  enforced  at  law,  is, 
whether  the  plaintiff  requires  any  aid  from  the  illegal  transaction 
to  establish  his  case."**  And  says  Haughton,  J.:  "  If  a  con- 
nection between  an  original  illegal  transaction  and  a  new  promise 
can  be  traced,  no  matter  how  many  times  and  in  how  many  dif- 
ferent forms  it  may  be  renewed,  it  cannot  form  the  basis  of  a 
recovery.  Every  new  agreement  in  furtherance  of  or  for  the 
purpose  of  carrying  into  effect  any  of  the  unexecuted  provisions 
of  a  previous  illegal  agreement  is  likewise  illegal  and  void. ' '  ** 

§  640.  Application  of  General  Rule. — ^When  work  is  done  and 
materials  furnished  under  an  illegal  contract  a  subsequent  promise 
to  pay  therefor,  made  to  carry  out  the  original  contract,  is  unen- 
forceable for  illegality.**  So  if  a  note  is  based  on  or  given  to 
carry  out  the  unexecuted  provisions  of  an  illegal  contract  no 
recovery  dan  be  had  thereon,"  and  a  subsequent  promise  to  pay 
a  note  based  on  an  illegal  consideration  is  unenforceable.**  A  bond 
and  mortgage  given  to  secure  payments  to  be  made  under  a  prior 
illegal  contract  is  tainted  with  the  illegality  of  the  prior  con- 
tract.** Likewise  an  agreement  to  pay  a  sum  of  money  as  a 
compromise  of  liability  on  a  previous  illegal  contract  is  tainted 
with  the  illegality  of  the  original  contract,'*  as  where  in  settle- 
ment of  an  action  instituted  to  recover  on  a  check  given  for  money 
lost  at  gambling,  another  check  is  given  and  the  original  check 
surrendered.*^  The  same  view  is  taken  where  the  parties  engaged 
in  an  illegal  transaction,  after  the  consummation  of  such  transac- 
tion, settle  their  accounts  in  respect  to  the  transaction,  and  no 
action  can  be  maintained  on  such  settlement.**     Where  a  con- 

M.  Gray  v.  Hook,  (1861)  4  N.  Y.  89.  Boyd  v.  Boyd,  (Sup.  1900)  130 

440,  469.  App.  IMv.  161,  114  N.  Y.  8.  361. 

U.  Boydv.  Boyd,  (Sup.  1909)  130  30.  Murray    v.    Narwood,     (1008) 

App.  Div.  161,  165,  114  N.  Y.  S.  361.  102  N.  Y.  172,  84  N.  E.  958,  revers- 

86.  Barton  v.   Port  Jackeon,  etc.,  ing  119  App.  Div.  876  mem.,  104  K. 

Plank  Road  Co.,    (Sup.  G.  T.  1864)  Y.  8.  1136. 

17    Barb.    397;    McKee    v.    Cheney,  31.  Moore  v.  Blanck,  (City  Ct.  Tr. 

(Sup.  Sp.  T.  1876)  52  How.  Pr.  144.  T.  1911)   71  Misc.  267,  129  N.  Y.  S. 

97.  Turck  v.   Richmond,    (Sup.  G.  1106. 

T.  1851)   13  Barb.  633;  Sanderson  v.  3S.  Coffey  v.  Burke,    (Sup.   1909) 

(Joodrich,  (Sup.  G.  T.  1866)  46  Barb.  132  App.  Div.  128,  116  N.  Y.  S.  514; 

616.  Ransom  v.  Vennilyea,    (City  Ct.  Tr. 

M.  Payne  v.  Eden,   (Sup.  1806)  3  T.  1887)   11  State 'Rep.  683. 
Chines  218. 
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trorersjr  submitted  to  arbitration  is  based  on  an  illegal  contract 
the  award  is  tainted  with  the  illegality  and  cannot  be  enforced." 
Though  an  original  promise  may  have  been  tainted  with  illegality 
the  broad  rule  has  been  laid  down  that  a  new  promise  which 
excludes  the  vice  that  destroyed  the  former  may  be  enforced." 
This  rule  is  applied  in  case  of  usurious  loans,  and  if  the  usury  is 
purged  and  the  original  securities  are  canceled,  the  new  promise 
to  pay  the  money  loaned  is  valid  and  enforceable."  That  a 
foreign  corporation  may  have  been  unlawfully  conducting  a  bank- 
ing business  in  our  state  does  not  render  illegal  a  loan  made  by  it 
to  a  resident  of  the  state  secured  by  a  mortgage  on  land  in  this 
state,  if  the  loan  is  not  directly  connected  with  or  in  furtherance 
of  the  banking  business,  though  it  is  negotiated  through  the  same 
agents  by  whom  the  banking  business  was  conducted.**  Though 
a.  contract  for  the  hire  of  a  truck  on  Sunday  may  have  been  illegal 
as  in  violation  of  the  Sunday  laws,  it  has  been  held,  nevertheless, 
that  if  the  party  to  whom  the  truck  is  hired  uses  it  for  a  different 
journey  from  that  agreed  on,  an  action  in  the  nature  of  a  tort 
for  such  wrongful  use  of  the  truck  may  be  maintained." 

Enforcement  of  and  Belief  from  Illegal  Contracts  Generally 

§  641.  In  Oeneral. —  It  has  been  said  that  "  one  who  accepts 
and  retains  the  benefits  of  a  contract  cannot  allege,  as  a  defense 
to  an  action  upon  it,  that  it  is  void  as  against  public  policy,"" 

88.  Curtis  v.  Gokey,  (1877)   «8  N.  Noble  v.  McGurk,  (Sap.  Sp.  T.  1896) 

Y.     300,     303,     reversing    on     other  16    Misc.    461,    89    N.    Y.    8.    921} 

grounds  6  Hun  555.  Medical   College  Laboratory  v.   New 

84.  Osgood  V.  Toole,    (Sup.  G.   T.  York  UniTerrsity,  (Sup.  Sp.  T.  1901) 

1874)    1    Hun    167,  3  Thomp.  4  C  36  Misc.  80,  71  N.  Y.  S.  243,  afiBrmed 

701,  affirmed  60  N.  Y.  475.  71  App.  Div.  617  mem.,  71  N.  Y.  S. 

3C.  Goulding  v.  Davidson,    (1863)  1020. 
26  N.  Y.  604,  609,  26  How.  Pr.  483;  In  Noble  v.  McGurk,  (Sup.  Sp.  T. 

Brackett  v.  Barney,  (1863)  28  N.  Y.  1896)   16  Misc.  461,  30  N.  Y.  S.  921, 

333;    Hammond   v.    Hopping,    (Sup.  «  tenant  of   a  building  to  be   sold 

1836)    13  Wend.  506,  606.  under  a  foreclosure  sale  agreed  witJi 

36.  Bard  v.  Poole,  (18S5)  12  N.  one  wbo  desired  to  purchase  that  he 
Y.  406.  would  refrain  from  bidding  at  the 

37.  Fine  v.  Sedacca,  (Sup.  App.  1.  sale,  in  consideration  of  which  the 
1919)   170  N.  Y.  S.  68.  latter  agreed  that  in  case  he  became 

88.  Bonta  v.  Gridley,   (Sup.  1902)  the    purchaser   he   would   execute   a 

77  App.  Div.  33,  39,  78  N.  Y.  S.  961  new  lease  to  the  tenant.    The  tenant 

(per   McLennan,   J.).    See   also  Na-  refrained  from  bidding  and  the  other 

tional    Wall    Paper    Co.    v.    Hobbs,  party  became  the  purchaser.    It  was 

(Sup.  G.  T.  1896)    90  Hun  288,  70  held  that  as  the  latter  had  reonved 

State  Rep.   699,   36   N.   Y.   S.   032;  and    reUined    the    benefit    of    the 
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and  where,  for  the  purpose  of  defrauding  a  third  person,  the 
parties  to  a  lease  fixed  the  rent  at  a  greater  amount  than  it  was 
orally  agreed  that  the  lessee  should  pay,  it  has  been  held  that  the 
lessee  could  not  set  up  the  fraud  in  defense  of  an  action  for  the 
rent  reserved  in  the  lease.**  It  is  the  well  settled  general  rule, 
however,  subject  to  a  few  special  exceptions  dependent  upon  other 
considerations,  that  wherever  a  contract  or  other  transaction  is 
illegal  and  the  parties  thereto  are,  in  contemplation  of  law,  in  pari 
delicto,  neither  a  court  of  equity  nor  of  law  will  aid  a  party  by 
enforcing  the  contract  while  it  is  executory  by  relieving  against 
it  by  setting  it  aside,  or  by  enabling  him  to  recover  the  title  to 
property  which  he  has  parted  with  by  its  means.  In  other  words 
it  is  the  general  rule  that  an  illegal  contract  or  transaction  cannot 
be  made  the  basis  of  an  action."    The  mere  fact  that  the  contract 


tenant's  refraining  from  bidding  he 
could  not  set  up  the  defense  that  the 
contract  was  illegal.  As  to  the  il- 
legality of  contractfl  to  stiile  bid- 
dings at  auctios  sales  see  supra,  sec- 
tion 513  et  seq. 

39.  Delamater  v.  Bush,  (Sup.  Q. 
T.  1872)  63  Barb.  168,  46  How.  Pr. 
382 

40.  Gray  v.  Hook,  (1851)  4  N.  Y. 
449,  reversing  6  Barb.  398;  Peck  v. 
Burr,  (1851)  10  N.  Y.  294;  Saratoga 
County  Bank  v.  King,  (1870)  44  N. 
Y.  87;  Knowlton  v.  Cbngress,  etc., 
Spring  Co.,  (1874)  67  N.  Y.  518; 
Amot  V.  Pittston,  etc.,  Coal  Co., 
(1877)  68  N.  Y.  658,  reversing  2 
Hun  691,  6  Thomp.  A  C.  143; 
Hateme  v.  Horwiti,  (1886)  101  N. 
Y.  469,  5  N.  E.  331,  affirming  50 
Super.  -Ct.  41;  Phoenix  Bridge  Co. 
V.  Keystone  Bridge  Co.,  (1894)  142 
N.  Y.  425,  59  State  Rep.  807,  37  N". 
E.  562,  affirming  23  N.  Y.  S.  109.  08 
Hun  607  mem.;  National  Harrow 
Co.  V.  E.  Bement,  (Sup.  1897)  21 
App.  Div.  290,  47  N.  Y.  8.  462, 
reversed  on  other  grounds  163  N.  Y. 
505,  57  K.  E.  764;  Vincent  v.  Mori- 
arty,  (Sup.  1898)  31  App.  Div.  484, 
52  K  Y.  S.  619;  Patrons  of  Industry 
P.  Ins.  Co.  V.  Phim,  (Sup.  1903)  84 
App.  Div.  96,  82  N.  Y.  S.  550;  Cov- 
erly  v.  Terminal  Warehouse  Co., 
(Sup.    1903)    85   App.   Div.   488,   83 


N.  Y.  S.  369,  affirmed  178  N.  Y.  602 
mem.,  70  N.  E.  1097,  on  prior  appeal 
70  App.  Div.  82,  76  N.  Y.  S.  145; 
Drake  v.  Lauer,  (Sup.  1004)  93  App. 
Wv.  86,  86  N.  Y.  S.  986,  16  N.  Y. 
Annot.  Cas.  58,  affirmed  182  N.  Y. 
533  mem.,  76  N.  E.  1129;  Fried  v. 
Danziger,  (Sup.  1907)  120  App.  Div. 
604,  106  N.  Y.  S.  44;  Coffey  v.  Burke, 
(Sup.  1909)  132  App.  Div.  128,  116 
K.  Y.  S.  614;  Lake  v.  Lake,  (Sup. 
1009)  136  App.  Div.  47,  119  N.  Y.  S. 
686;  Hough  V.  State,  (^p.  1911) 
146  App.  Div.  718,  130  N".  Y.  8.  407; 
Logan-  V.  Fidelity-Phenix  F.  Ins.  Co., 
(Sup.  1914)  161  App.  Div.  404,  146 
N.  Y.  S.  678,  affirmed  220  N.  Y.  688 
mem.,  116  N.  E.  1068;  Sprague  v. 
Webb,  (Sup.  1916)  168  App.  Div. 
292,  298,  163  N.  Y.  S.  1020;  Fabre 
V.  O'Donohue,  (Sup.  1918)  185  App. 
Div.  779,  173  N.  Y.  S.  472,  180  App. 
Div.  666,  168  N.  Y.  S.  90;  Belding  v. 
Pitkin,  (Sup.  1804)  2  Caines  147; 
Hunt  V.  Knickerbocker,  (Sup.  1810) 
5  Johd^.  327;  Graves  v.  Delaplaine, 
(Sup.  1817)  14  Johns.  146;  Burt  v. 
Place,  (Sup.  1826)  6  Cow.  431;  Best 
V.  Strong,  (Sup.  1829)  2  Wend.  319; 
Pennington  v.  Townsend,  (Sup.  1831) 
7  Wend.  276;  Perkins  v.  Savage, 
(Sup.  1836)  15  Wend.  412;  NelHs  v. 
Clark,  (Ct.  Err.  1842)  4  Hill  424, 
affirming  20  Wend.  24;  Hooker  v. 
Vanderwater,    (Sup.    1847)    4   Denio 
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has  been  performed  by  one  party  does  not  give  him  any  right  to 
demand  its  enforcement  against  the  other  party.**  In  such  cases 
"  the  law  refuses  its  aid  to  maintain  its  own  purity  and  for  the 
sake  of  morality,  not  on  account  of  the  defendant."**    If  a  con- 


349;  Barton  T.  Port  Jackson,  etc.. 
Plank  Road  Co.,  (Sup.  G.  T.  1854) 
17  Barb.  397;  Pepper  v.  Haight, 
(Sup.  G.  T.  1854)  20  Barb.  429; 
Seneca  County  Bank  v.  Lamb,  (Sup. 
G.  T.  1858)  26  Barb.  695;  Sanderson 
V.  Goodricli,  (Sup.  G.  T.  1866)  46 
Barb.  616;  Shedd  v.  Montgomery, 
(Sup.  G.  T.  1872)  61  Barb.  507; 
Crawford  v.  Russell,  (Sup.  G.  T. 
1872)  62  Barb.  92;  Wheeler  v. 
Wheeler,  (Sup.  G.  T.  1872)  6  Lans. 
356 ;  Gray  v.  Oxnard  Bros.  Co.,  ( Sup. 
G.  T.  1891)  59  Hun  387,  36  State 
Rep.  237,  13  N.  Y.  S.  8«,  affirming 
31  State  Rep.  96s,  11  N.  Y.  S.  118; 
Burger  v.  Koelsch,  (Sup.  G.  T.  1894) 
77  Hun  44,  59  State  Rep.  69,  28  N. 
Y.  S.  460;  Parks  v.  Jacob  Dold 
Packing  Co.,  (Super.  (X  G.  T.  1894) 
6  Misc.  570,  57  State  Rep.  788,  27 
N.  Y.  S.  289;  Wilking  v.  lUchter, 
(Sup.  App.  T.  1899)  25  Misc.  736, 
55  N.  Y.  S.  682;  Taylor  v.  Taylor, 
(Sup.  Sp.  T.  1900)  32  Misc.  312,  66 
N.  Y.  S.  661;  Gray  v.  Leggitt,  (City 
Ct.  W18)  169  N.  Y.  S.  311;  Ouipin 
V.  Merchants'  Nat.  Bank,  (Sup.  O. 
T.  1888)  14  State  Rep.  272;  Pollak 
V.  Gregory,  (Super.  Ct.  1861)  22 
Super.  Ct.  116;  Pease  v.  Walsh, 
(Super.  Ct.  Sp.  T.  1875),  39  Super. 
Ct.  614,  49  How.  Pr.  269;  Anony- 
mous, (Super.  Ct.  Sp.  T.  1866)  16 
Abb.  Pr.  423;  Ogdensburg,  etc.,  B. 
Co.  V.  Vermont,  etc.,  R.  Co.,  (Sup. 
Sp.  T.  1874)  16  Abb.  Pr.  N.  S.  249, 
258,  aifirmed  on  other  grounds  4 
Hun  712.  But  see  National  Wall 
Paper  Co.  v.  Hobbs,  (Sup.  G.  T. 
1895)  90  Hun  288,  70  State  Eep. 
599,  35  N.  \.  S.  932. 

41.  C^verly  v.  Terminal  Warehouse 
Co.,  (Sup.  1903)  85  App.  Div.  488, 
83  N.  Y.  S.  360,  affirmed  178  N.  Y. 
602  mem.,  70  N.  E.  1097,  on  prior 
appeal  70  App.  Div.  82,  75  N.  Y.  S. 
145;    Drake   v.   Lauer,    (Sup.   1904) 


93  A|^.  DiT.  86,  86  N.  Y.  S.  986,  15 
N.  Y.  Annot.  Cas.  68,  affirmed  182 
N.  Y.  633  man.,  76  N.  E.  1129; 
De  Groot  v.  Van  Duxer,  (Sup.  1838) 
20  Wend.  390;  Kountze  v.  Flanna- 
gan,  (Sup.  G.  T.  1892)  46  State  Sep. 
471,  19  N.  Y.  S.  33. 

4S.  Coffey  v.  Burke,  (Sup.  1909) 
132  App.  Div.  128,  133,  116  K.  Y.  S. 
614  (per  Miller,  J.).  See  also  De 
Groot  V.  Van  Duzer,  (Sup.  1838)  20 
Wend.  390,  392. 

In  this  connection,  Scott,  J., 
also  eays:  "  It  is  fundamental  law 
that  the  courts  will  not  enforce,  as 
between  the  parties  to  it,  an  illegal 
contract  or  one  which  is  contrary  to 
public  policy  or  good  morals,  nor  aid 
either  party  in  enforcing  it,  nor  give 
damages  for  a  breach  of  it.  The  law 
simply  leaves  the  parties  where  it 
finds  them.  The  rule  and  the  reason 
for  it  were  well  expressed  many 
years  ago  by  Lord  Mansfield  in  Hol- 
man  v.  Johnson  (1  Cowp.  341).  He 
said:  'The  objection  that  a  con- 
tract ia  immoral  or  illegal  as  be- 
tween plaintiff  and  defendant,  sounds 
at  all  times  very  ill  in  the  mouth  of 
the  defendant.  It  is  not  for  his  sake, 
however,  that  the  objection  is  ever 
allowed;  but  it  is  founded'  in  general 
principles  of  policy,  which  the  de- 
fendant has  the  advantage  of,  con- 
trary to  the  real  justice,  as  between 
him  and  the  plaintiff,  by  accident,  if 
I  may  so  say.  The  principle  of  pub- 
lie  policy  is  this:  ex  dolo  malo  non 
oritur  actio.  No  court  will  lend  its 
aid  to  a  man  who  founds  h'is  cause 
of  acti<Hi  upon  an  immoral  or  an  il- 
legal act.  If,  from  the  plaintiff's 
own  stating  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi 
oauea  or  the  transgression  of  a  posi- 
tive law  of  this  country,  there  the 
court  says  he  has  no  right  to  be  as- 
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tract  for  the  sale  of  property  is  illegal  and  the  parties  are  in  pari 
delicto,  the  seller,  after  a  delivery  or  conveyance  of  the  whole  or 
a  part  of  the  property,  cannot  recover  payment  therefor,^*  and 
where  a  part  of  the  consideration  for  a  conveyance  of  land  was  an 
illegal  agreement  by  the  grantee  to  aid  the  grantor  in  pending 
litigation,  it  has  been  held  that  no  recovery  for  any  part  of  the 
consideration  agreed  to  be  paid  could  be  enforced.^  Also,  as  a 
general  rule,  if  money  is  voluntarily  paid  on  an  illegal  contract, 
though  the  party  making  the  payment  could  not  have  been  com- 
peUed  to  do  so,  it  cannot  be  recovered  back;**  nor,  as  a  general 
rule,  can  money  paid  by  one  party  in  part  performance  on  his 
part  be  recovered  back.**  It  is  immaterial  that  the  party  receiving 
payment  refuses  to  perform  on  his  part,*'  or  even  promises  to  repay 
the  money  on  a  certain  contingency  which  happens.**  And  where 
as  part  of  an  illegal  agreement  money  is  deposited  by  one  party 
with  the  other  for  safe  keeping  the  court  will  not  lend  its  aid  to 
the  depositor  for  its  recovery.**  Similarly  where  a  contract  for 
services  to  be  rendered  or  work  to  be  performed  is  illegal  no 
recovery  for  the  services  rendered  thereunder  can  be  had.'*  Like- 
wise the  courts  will  not  lend  their  aid  to  enforce  a  bond  and  mort- 


sigted.'"  Sprague  v.  Webb,  (Sup. 
1915)   168  App.  Div.  202,  298. 

43.  Amot  V.  Pittston,  «tc..  Coal 
Oo.,  (1877)  68  N.  Y.  658,  reversing 
2  Him  691,  6  Thomp.  k  C.  143; 
Mateme  T.  Horwitz,  (1886)  101  N. 
Y.  469,  5  N.  E.  331,  affirming  60 
Super.  Ct.  41;  Sirkin  v.  Fourteentli 
St.  Store,  (Sup.  1908)  124  App.  Div. 
384,  108  N.  Y.  8.  830. 

41  Burt  T.  Place,  (Sup.  1826)  6 
Cow.  431. 

4S.  Solinger  v.  Eafle,  (1880)  82 
N.  Y.  393,  60  How.  Pr.  116,  affirming 
46  Snper.  Ct.  80;  Daimouth  v.  Ben- 
nett, (Sup.  G.  T.  1863)  15  Barb. 
541;  Barrett  v.  Smith,  (Sup.  App. 
T.  1902)  37  Misc.  825,  76  N.  Y.  S. 
907;  Smith  v.  Ziegler,  (Sup.  O.  T. 
1892)  44  State  Kep.  60,  17  N.  Y.  S. 
338. 

46b  Knowlton  v.  Congress,  etc., 
Spring  Co.,  (1874)  57  N.  Y.  618; 
Ph<Bnix  Bridge  (Jo.  v.  Keystone 
Bridge  Co.,  (1894)  142  N.  Y.  426, 
59  State  Rep.  807,  37  N.  E.  562. 

47.  Perlcins  v.  Savage,  (Sup.  1836) 


16  Wend.  412;  Sharp  v.  Wright, 
(Sup.  G.  T.  1861)   35  Barb.  236. 

48.  Dake  v.  Patterson,  (Sup.  O.  T. 
1876)  5  Hun  668. 

48.  Gray  v.  Leggitt,  (City  a. 
1018)   160  K.  Y.  S.  311. 

60.  Coffey  v.  Burlce,  (Sup.  1909) 
132  App.  Div.  128,  116  N.  Y.  S.  614; 
Sprague  v.  Webb,  (Sup.  1916)  168 
App.  Div.  292,  163  N.  Y.  S.  1020; 
Tappan  v.  Brown,  (Sup.  1832)  0 
Wend.  175;  Barton  v.  Port  Jaclcaon, 
etc.  Plank  Koad  Co.,  (Sup.  G.  T. 
1864)  17  Barb.  397;  Rose  v.  Truax, 
(Sup.  G.  T.  1865)  21  Barb.  361; 
Brown  v.  Brown,  (Sup.  G.  T.  1861) 
34  Barb.  533;  Crawford  v.  Russell, 
(Sup.  G.  T.  1872)  62  Barb.  92;  Cahill 
V.  Gilman,  (Sup.  Tr.  T.  1914)  84 
Misc.  372,  146  N".  Y.  S.  224;  Brink- 
man  V.  Eisler,  (Citv  Ct.  Tr.  T.  1889) 
26  SUte  Rep.  94,  7  N.  Y.  S.  193, 
affirmed  40  SUte  Rep.  865,  16  N.  Y. 
S.  154;  Beman  v.  Tugnot,  (Super, 
Ct.  1851)  7  Super.  Ct.  163;  Pease  v. 
Walsh,  (Super.  Ct.  Sp.  T.  1875)  39 
vSuper.  Ct.  514,  49  How.  Pr.  269. 
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gage  given  in  fraud  of  the  creditors  of  the  mortgagor.^'  The 
principle  which  precludes  the  direct  enforcement  of  a  denuind 
based  on  an  illegal  contract  prevents  such  a  demand  from  being 
made  available  as  a  counterclaim."  And  fraudulent  representa- 
tions made  in  the  course  of  the  negotiation  of  an  illegal  contract 
cannot  be  made  the  basis  of  an  acti<»i.** 

§  642.  Becovery  on  Implied  Ckmtract —  It  is  a  well  recognized 
general  rule  that,  if  a  contract  is  illegal,  the  law  will  not  imply 
a  contract  on  the  part  of  the  party  receiving  benefits  from  a  per- 
formance by  the  other  party  to  pay  therefor.**  And  where  goods 
are  furnished,  money  paid  or  services  rendered  under  an  illegal 
contract,  the  law  will  not,  as  a  general  rule,  imply  a  contract  to 
repay  the  money  though  the  party  receiving  payment  refuses  to 
perform  the  illegal  contract,*  to  pay  the  reasonable  value  of  the 
goods  furnished,"*  or  the  value  of  the  services  rendered.*^  In  such 
cases  the  courts  leave  the  parties  in  the  position  in  which  they 
have  placed  themselves  through  the  part  performance  of  the  con- 
tract. Thus  if  a  contract  for  services  under  a  lobbjring  contract  is 
entire  and  the  services  rendered  thereunder  are  legal  in  part  and 
illegal  in  part,  the  law  will  not  imply  a  promise  to  pay  for  the 
legal  services." 

§  643.  Effect  on  Prior  Oomtract.— The  fact  that  the  parties 
enter  into  an  illegal  contract  with  respect  to  an  existing  right 


SI.  Weatfall  v.  Jones,  (Sup.  fip. 
T.  1853 )  23  Barb.  9.  See  supra,  aec- 
tion  606  et  seq. 

6S.  Woodworth  t.  Bennett,  (1870) 
43  N.  Y.  273;  Smith  t.  Ziegler,  (Sup. 
O.  T.  1892)  44  State  R^.  60,  17  N. 
Y.  S.  338. 

83.  L.  D.  Garrett  Co.  v.  Morton, 
(Sup.  Sp.  T.  1901)  36  Misc.  10,  71 
N.  Y.  S.  17,  reversed  on  other 
grounds  65  App.  Div.  366,  73  N.  Y. 
S.  40. 

54.  Undcles  v.  Colgate,  (1896)  148 
N.  Y.  529,  43  N.  E.  59,  affirming  72 
Hun  119,  55  State  Rep.  522,  26  N. 
Y.  S.  672;  Brown  v.  Brown,  (Sup. 
O.  T.  1861)  34  Barb.  633;  Crawfwd 
V.  Russell,  (Sup.  a  T.  1872)  62 
Berb.  92. 

68.  Perking  v.  Savage,  (Sup.  1836) 
16  Wend.  412;  Sharp  v.  Wright, 
(Sup.  G.  T.  1861)  36  Barb.  236. 

86.  Amot   V.    Pittston,    et<'.,    Coal 


Co.,  (1877)  68  N.  Y.  658,  reversing 
2  Hun  691,  6  Thomp.  A  C.  143.  See 
also  Mateme  v.  Horwitz,  (1886)  101 
K.  Y.  469,  5  N.  E.  331,  affirming  SO 
Super.  Ct  41. 

67.  Sprague  v.  Webb,  (Sup.  1916) 
168  App.  Div.  292,  163  N.  Y.  S. 
1020;  Rose  v.  Truax,  (Sup.  G.  T. 
1865)  21  Barb.  361;  Brown  v.  Brown, 
(Sup.  G.  T.  1861)  34  Barb.  633; 
Crawford  v.  Russell,  (Sop.  G.  T. 
1872)  62  Barb.  92;  Cahill  y.  Gilman, 
(Sup.  Tr.  T.  1914)  84  Misc.  372,  146 
N.  Y.  S.  224;  Brinkman  v.  Eisler, 
(CSty  Ct.  Tr.  T.  1889)  26  State  Sep. 
94,  7  K.  Y.  S.  193,  affirmed  40  SUte 
R^.  866,  16  N.  Y.  S.  154;  Beman  v. 
Tugnot,  (Super.  Ct  1861)  7  Super. 
Ct.  153. 

68.  Brown  v.  Brown,  (Qof.  G.  T- 
1861 )  34  Barb.  533.  As  regarda  the 
legality  of  lobbying  contracts"  set 
Rupra,  section  432  et  seq. 
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of  one  of  the  parties,  does  not  neceasarilj  prednde  the  latter  from 
thereafter  enforcing  such  existing  right,  as  the  prior  right  does 
not  grow  out  of  nor  is  it  connected  with  the  iHegal  contract.** 
Thus,  if  fw  the  purpose  of  imposing  on  a  third  person  and  induc- 
ing >i'"i  to  quaKfy  as  trustee  of  an  estate,  the  administrator  of 
the  deceased  trustee  gives  a  statement  as  to  the  account  of  the 
deceased  trustee  for  commissions,  etc.,  this  will  not  preclude  the 
administrator  from  enforcing  the  claim  of  the  deceased  trustee 
against  the  estate,  especially  where  the  false  statement  of  the 
account  does  not  have  the  effect  of  inducing  such  third  person  to 
qualify  as  trustee.***  So  where  a  broker  effects  a  loan  without 
any  agreement  as  to  the  amount  to  be  paid  for  his  services,  the 
fact  that  he  presents  to  the  borrower,  and  the  latter  agrees  to  pay, 
a  bill  for  commissions  charged  at  a  greater  rate  than  the  statute 
allows,  does  not  affect  his  right  to  recover,  on  his  original  employ- 
ment, a  reasonable  compensation.*' 

§  644.  Eelief  in  Equity;  Judgmefut  Beoovered  on  Illegal  Oon- 
traot. —  In  so  far  as  the  enforcement  of  or  relief  from  an  illegal 
contract  is  concerned,  a  court  of  equity  denies  relief,  as  a  general 
rule,  to  the  same  extent  as  a  court  of  law.**  Such  a  court  will  not 
restrain  a  party  from  bringing  an  action  on  a  contract  on  the 
ground  that  it  is  illegal;  if  such  is  the  fact  the  defense  may  be 
set  up  in  an  action  on  the  contract.**  Nor  as  a  general  rule  after 
a  judgment  has  been  recovered  on  a  ccmtract,  without  the  defense 
of  iU^ality  being  interposed,  will  a  court  of  equity  grant  relief 
therefrom.**  Where,  however,  a  husband  in  pursuance  of  an 
illegal  itgreement  to  induce  his  wife  to  secure  a  divorce  and  as 
collateral  security  for  his  agreement  to  provide  for  her  gave  her 
a  warrant  of  attorney  to  confess  judgment,  upon  which  a  judg- 
ment was  entered,  relief  was  granted  by  way  of  injunction  against 
the  collection  of  the  judgment.  In  this  case  McLaughlin,  J.,  after 
showing  that  the  agreement  of  the  husband  to  provide  for  the 
wife  and  the  warrant  to  confess  judgment  were  illegal,  says: 

«9.  Barker  v.    H(rff,    (Sup.   G.   T.  68.  Woodworth    v.    Janes,     (Sup. 

1876)   7  Hun  284.  1801)   2  Johns.  Cas.  417;  Ywmg  y. 

60.  Barker  v.  Hoff,  (Sup.  G.  T.  Beardaley,  (Chan.  Ct  1844)  11  Paige 
1876)    7   Hun  284.  03.    See  also  Miller  y.  Myere,   (Sup. 

61.  Vanderpoel  v.  Keams,  (Com.  Sp.  T.  1912)  76  Misc.  297,  136  K.  Y. 
PI.  1863)   2  E.  D.  Smith  170.  S.  73. 

6S.  Uackles  t.  Colgate,  (1896)  148  64.  Woodworth    v.    Janes,     (Sup. 

N.  Y.  620,  43  N.  £.  69,  affimiiBg  72  1801)   2  Johns.  Cas.  417;  Yonng  v. 

Hon   119,  65  State  Bep.  622.  25  N.  Beardsky,  (Chan.  Ct.  1644)  11  f^ 

Y.  S.  672.    See  supra,  section  641.  03. 

62 
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"  The  judgment  entered  upon  the  confession  occupies  no  better 
position.  It  has  for  its  support  an  illegal  consideration,  which 
the  court  does  not  recognize  and  which  it  never  hesitates  to  con- 
demn. To  this  extent  I  understand  all  the  members  of  the  court 
are  in  accord.  Some  of  them,  however,  are  of  the  opinicm  that 
the  action  being  in  equity,  and  each  of  the  parties  being  equally 
at  fault,  they  should  be  left  where  the  court  finds  them.  This 
is  the  general  rule,  but  it  applies  only  to  contracts  which  have 
been  fully  performed.  It  does  not  apply  where  the  contract 
remains  in  whole  or  in  part  executory.  The  agreement,  confession 
and  judgment  must  be  considered  together.  They  were  each  and 
all  intended  to  accomplish  a  single  purpose,  namely,  the  payment 
to  the  respondent  of  two  hundred  dollars  per  month  during  her 
life,  provided  she  would  obtain  a  divorce.  The  invalidity  of  one 
involves  the  invalidity  of  the  others.  In  so  far,  however,  as  per- 
formance has  been  had,  the  general  rule  should  be  applied  and 
the  parties  left  where  the  court  finds  them,  but  to  the  extent  that 
the  judgment  has  not  been  collected,  I  think  the  court,  out  of  its 
respect  for  the  enforcement  of  the  law,  as  well  as  on  the  ground 
of  a  wise  and  wholesome  public  policy,  should  interfere  and  pre- 
vent the  arrangement  being  further  consummated  by  the  collec- 
tion of  the  judgment.  This  view  is  supported  by  cases  in  other 
states."" 

§  645.  Locus  Poenitentiae. — There  are  cases,  or  at  least  dicta, 
which  assume,  as  regards  illegal  contracts,  that  there  is  a  point 
or  locus  poenitentiae  at  which  a  party  may  recede  from  the  con- 
tract and  be  entitled  to  the  aid  of  the  court.**  And  the  view  has 
been  taken  by  Monell,  J.,  that  where  persons  contribute  to  a  fund 
to  promote  a  revolution  in  a  foreign  country,  in  violation  of  our 
neutrality  laws,  a  contributor  to  such  fund  is  entitled,  if  the 
unlawful  purpose  for  which  <the  money  is  contributed  has  been 
abandoned  without  any  attempt  to  accomplish  it,  to  the  aid  of 
the  court  in  recovering  his  share  of  the  money  contributed."    This 

65.  Schley  v.  Andrews,  (1919)  225  Strait  v.  National  Harrow  Co.,  (Sap. 
N.  Y.  110,  121  N.  E.  812,  reversing  Sp.  T.  1891)  18  N.  Y.  S.  224,  232; 
171  App.  Biv.  952  mem.,  156  N.  Y.  S.  BaHey  v.  Belmont,  (Super.  Ct.  G.  T, 
1144.  1871)    10  Abb.  Pr.  N.  S.  270.    See 

66.  Tracy  v.  Talmage,    (1856)    14  also  Unekles  v.  Colgate,   (1896)   148 
N.    Y.    162,    181 ;    White   v.    Kuntz,  N.  Y.  629,  639,  43  N.  E.  69. 
(Com.  PI.  1886)    13  Daly  286,  293,  67.  Bailey  v.  Belmont,   (Super.  Ct 
affirmed  on  other  grounds  107  N.  T.  G.  T.  1871)   10  Abb.  Pr.  N.  8.  270; 
618,  12  State  Rep.  297,  14  N.  E.  423j 
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principle,  however,  as  a  broad  proposition,  does  not  entitle  a  party, 
in  pari  delicto,  who  on  his  part  has  made  a  part  payment  in 
pursuance  of  the  illegal  contract  with  the  expectation  of  deriving 
benefit  therefrom,  such  benefit  resting  solely  in  the  performance 
by  the  other  party,  to  retrace  his  steps  and,  on  the  theory  of  a 
repudiation  and  rescission  of  the  contract,  recover  the  money  so 
paid.  "  There  are,  I  concede,"  says  Lott,  C.  J.,  in  this  connection, 
"  dicta  and  declarations,  in  some  of  the  elementary  works,  where 
the  contrary  rule  or  principle  is,  apparently,  laid  down  without 
limitation  or  restriction;  but  it  will  be  found  that  the  cases  cited 
to  support  them  are  of  the  nature  or  character  to  which  I  have 
above  referred,  and  do  not  sustain  the  proposition  or  principle  that 
a  party  to  an  illegal  contract,  capable  of  execution  by  the  acts  of 
the  parties  and  in  which  he  is  in  pari  delicto,  can,  after  part  per- 
formance and  execution,  on  a  refusal  by  him  to  fulfil  and  perform 
what  remains  to  be  done,  revoke  and  nullify  what  has  been  actually 
performed,  and  from  which  he  sought  or  expected  to  derive  bene- 
fit and  advantage,  and  in  fact  may  have  done  so,  and  claim  a 
restoration  or  compensation  therefor  from  the  other  party,  on  the 
pretext  or  ground  that  he  has  become  repentant  of  his  conduct 
at  the  particular  time,  when  he  is  required  by  the  terms  of  his  con- 
tract to  do  some  further  act  which,  most  probably,  his  interest  or 
want  of  means,  or  apprehension  of  loss  from  its  further  prosecu- 
tion, induces  him  to  repudiate.  A  mere  refusal  or  neglect  to  ful- 
fil is  not  per  se  evidence  of  repentance,  nor  does  it  raise  a  pre- 
sumption that  an  entire  fulfilment  of  a  contract  in  violation  of 
a  law  or  of  public  policy,  deliberately  entered  into  and  partially 
executed,  is  withheld  or  refused  by  a  respect  and  regard  for  law 
and  the  public  welfare."**  And  any  right  which  may  be  based 
on  a  rescission  of  the  illegal  agreement  while  the  contract  is  execu- 
tory is  lost  if  the  party  waits  until  the  time  for  performance  by 
the  other  has  arrived  and  does  not  attempt  to  rescind  until  such 
party  refuses  to  perform."*  Where  a  contract  of  sale  is  illegal  the 
seller  is  not  entitled,  after  a  part  performance,  on  the  theory  of  a 
resci.ssion  and  repudiation  of  the  contract,  to  recover  for  the  prop- 
erty so  delivered.'* 

W.  Knowlton  v.  Congress,  etc,  grounds  107  N.  Y.  618,  12  State  Rep. 
Spring  Co.,  (1874)   57  N.  Y.  618.  297,  14  N.  E.  423. 

«».  White    V.    Kuntz,     (Com.    PI.  70.  Amot   v.    Pitt«ton,    etc.,    Coal 

1885)   13  Daly  286,  affirmed  on  other       Co.,   (1877)   68  N.  Y.  568,  reversing 

2  Hun  601,  6  Thomp.  &  C.  143. 
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§  646.  Personfl  Not  in  Pari  Delicto;  Oeneral  Bnle.— A  distinc- 
tion is  taken  between  tiiose  illegal  contracts  where  both  parties 
are  equally  culpable  and  those  in  which,  although  both  partira 
have  participated  in  the  illegal  act,  the  guilt  rests  chiefly  on  one. 
The  maxim,  ex  dolo  malo  non  oritur  actio,  is  qualified  by  another, 
viz.,  in  pari  delicto  melior  est  conditio  defendentis.  Unless  there- 
fore the  parties  are  in  equal  fault,  in  pari  delicto  as  well  as  parti- 
ceps  criminis,  the  courts,  although  the  contract  is  illegal,  will  afford 
relief  to  the  more  innocent  party."  In  this  connection  Selden,  J., 
said  in  quite  an  early  case:  "  It  was  insisted  by  the  counsel  for 
the  receiver,  upon  the  argument,  that  in  no  case  would  relief  be 
afforded  to  any  party  to  an  illegal  contract,  unless  he  applied  for 
such  relief,  or,  at  least,  had  elected  to  disaffirm  the  contract  while 
it  remained  executory.  This  position  cannot,  I  think,  be  sustained. 
It  overlooks  distinctions  which  are  clearly  settled.  The  cases  in 
which  the  courts  will  give  relief  to  one  of  the  parties  on  the  ground 
that  he  is  not  in  pari  delicto,  form  an  independent  class,  entirely 
distinct  from  those  cases  which  rest  upon  a  disaffirmance  of  the  con- 
tract before  it  is  executed.  It  is  essential  to  both  classes  that  the 
contract  be  merely  maliun  prohibitum.  If  malum  in  se,  the  courts 
will  in  no  case  interfere  to  relieve  either  party  from  any  of  its  con- 
sequences. But  where  the  contract  neither  involves  moral  turpi- 
tude nor  violates  any  general  principle  of  public  policy,  and  money 
or  property  has  been  advanced  upon  it,  relief  will  be  granted  to  the 
party  making  the  advance  (1)  where  he  is  not  in  pari  delicto;  (2) 
in  some  cases  'where  he  elects  to  disaffirm  the  contract  while  it 
remains  executory.  In  cases  belonging  to  the  first  of  these  classes, 
it  is  of  no  imtportance  whether  the  contract  has  been  executed 

71.  Tracy  v.   Talmage,    (1856)    14  Nat   Bank  v.   Cornell,    (Sup.   1896) 

N.  y.  162,  181;  Ford  v.  Harrington,  8  App.  Div.  427,  76  Stat*  Rep.  242, 

(1857)   16  N.  Y.  285;  Richardson  v.  40  N.  Y.  S.  850;   Mount  v.  Waite, 

Crandall,    (1872)    48  N.  Y.  348,  af-  (Sup.   1811)    7  Johns.  434;    Erie  R. 

finning  47  Barb.  335,  which  reversed  Co.  v.  Vanderbilt,  (Sup.  G.  T.  1875) 

30  How.  Pr.  134;  Duval  v.  Wellman,  5  Hun  123;  Levine  v.  Klein,   (City 

(1891)   124  N.  Y.  156,  34  State  Rep.  CJt.  Tr.  T.   1908)    68  Misc.  389,  HI 

964,  26  N.  E.  343,  26  Abb.  N.  Cag.  N.  Y.  S.   174;   Akers  v.  Mutual  L. 

250,  reversing  14  Daly  515,  16  State  Ins.  Co.,  (Sup.  Sp.  T.  1908)  69  Misc. 

Rep.  607,   1  N.  Y.  S.  70,  which  re-  273,  112  N.  Y.  S.  254;  Dclisi  v.  Fioar- 

versed  15  State  Rep.  404,  which  re-  rotta,   (Sup.  App.  T.  1912)   76  Misc. 

versed   15  State  Rep.  384;   Irwin  v.  488,  493,  136  N.  Y.  S.  653;   Aaony 

Curie,    (1902)    171  N.  Y.  409,  64  N.  mous,    (Super.  Ct.  Sp.  T.   1866)    16 

E.   161,  reversing  56  App.  Div.  514,  Abb.  Pr.  423. 
67  N.  Y.  S.  .380;  Baldwinsville  First 
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or  not."^'  It  has  been  said  that  relief  is  not  granted,  in  cases  of 
this  character,  on  the  basis  of  the  express  contract  which  is  tainted 
with  illegality,  but  upon  the  basis  of  an  implied  contract  founded 
upon  the  moral  obligation  resting  upon  the  defendant  to  account 
for  the  money  or  property  received." 

§  647. Application  of  General  Bole. —  The  first  cases  in 

which  the  courts  applied  the  principle  that  relief  m^ht  be  granted 
if  the  parties  were  not  in  pari  delicto  were  naturally  those  where 
the  contract  was  in  violation  of  some  statute  intended  for  the 
special  protection  of  the  party  seeking  relief  from  some  undue 
advantage  taken  by  the  other,  because  those  were  the  cases  in  which 
the  injustice  of  applying  the  same  rule  to  both  parties  would  be 
the  most  glaring."  But  it  soon  came  to  be  seen  that  the  principle 
was  equally  applicable  to  cases  where  the  law  infringed  was 
intended  for  the  protection  of  the  public  in  general,'*  and  it  has 
been  said,  in  regard  to  a  contract  in  violation  of  a  statutory  pro- 
hibition, that  wherever  the  statute  imposes  a  penalty  upon  one 
party  and  none  upon  the  other  they  are  not  to  be  regarded  as  in 
pari  delicto."  The  early  statute  prohibiting,  under  a  penalty,  a 
banking  corporation  from  issuing  notes  payable  on  time,  was 
directed  chiefly  against  the  corporation,  and  it  was  regarded  as 
the  chief  offender  in  case  the  statute  was  violated  and  not  the 
party  to  whom  the  note  was  issued.  It  was  therefore  held  that 
though  a  contract  for  the  sale  of  property  to  a  bank,  otherwise 
valid,  expressly  provided  for  the  issuance  of  the  time  notes  of 
the  bank  in  payment,  the  parties  were  not  to  be  regarded  as  in 
pari  delicto,  and  that  where  the  contract  had  been  executed  by  a 
delivery  of  the  property  to  the  bank  and  a  delivery  of  the  notes  to 
the  seller,  the  latter  should  be  permitted  to  recover  the  value 
of  the  property."  And  where  an  attorney,  in  violation  of  the 
statute  prohibiting  an  attorney,  under  a  penalty  directed  against 
him  only,  to  pay  or  agree  to  pay  a  consideration  for  placing  a 

7«.  Tracy  v.  Talmage,    (1856)    14  7«.  Tracy  v.  Talmage,    (1856)    14 

N.  Y.  162,  181.  N.  Y.  162,  183;  Akere  v.  Mutual  L. 

7S.  Tracy  v.   Talmage,    (1856)    14  Ing.  Co.,  (Sup.  Sp.  T.  1908)  59  Misc. 

K   Y.    162,   191.     But   see   Irwin   v.  273,  112  N.  Y.  S.  254.    See  also  Ir- 

Curie,   (1902)   171  N.  Y.  409,  64  N.  win  v.  Curie,   (1902)    171  N.  Y.  409, 

E.  161.  04  N.  E.  161,  reverging  56  App.  Div. 

74.  Tracy  v.  Talmage,    (1856)    14  514,    67    N.    Y.    S.    380;    Mount   v. 

N.  Y.  162,  182;  Richardson  v.  Cran-  Waite,  (Sup.  1811)   7  Johns.  434. 

d*ll,  (1872)  48  N.  Y.  348.  77.  Curtis  v.   Leavitt,    (1857)    15 

78.  Tracy  v.  Talmage,    (1856)    14  N.  Y.  9,  94. 
N.  Y.  162,  182. 
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claim  in  his  hand  for  suit,  contracted  with  the  plaintiff  to  pay 
the  latter  a  percentage  of  the  fees  received  if  the  plaintiff  would 
induce  third  persons  to  place  certain  claims  in  his  hands  for  suit, 
it  was  held  that  the  plaintiff  was  not  in  equal  fault  with  the 
attorney,  and  he  should  be  permitted  to  recover  from  the  attorney 
the  agreed  proportion  of  the  fees  received  by  the  attorney."  The 
same  view  has  been  taken  as  regards  a  contract  for  the  employ- 
ment of  an  agent  made  by  an  insurance  company  for  a  longer 
period  than  twelve  months  in  violation  of  the  statute  (see  Insur- 
ance Law,  §  98;  27  McKinney's  Cons.  Laws,  p.  169),  which  pro- 
hibits, under  a  penalty  directed  against  the  company  or  its  officers 
acting  for  it  in  making  the  contract,  life  insurance  companies 
from  making  such  a  contract ;  and  an  agent  so  employed  has  been 
permitted  to  recover  the  value  of  the  services  rendered.'*  Where 
money  or  securities  are  exacted  colore  officii,  the  party  giving  the 
securities  or  making  the  payment  is  not  regarded  as  in  pari  delicto 
with  the  officer,  but  rather  as  the  victim  of  the  officer's  exaction, 
and  relief  may  be  granted  him.*"  Also  where  one  jierson  paid  to 
another,  who  conducted  a  matrimonial  bureau,  money  which  the 
latter  agreed  to  return  in  case  the  former  did  not  marry  any  of 
the  persons  introduced  by  the  latter,  it  was  held  that  the  party 
making  the  payment  was  not  in  equal  fault  with  the  other,  and 
she  was  permitted  to  recover  the  money  so  paid.*^    Where  an 


78.  Irwin  v.  Curie,  (1902)  171  N. 
Y.  409,  64  N.  E.  161,  revereing  66 
App.  Div.  514,  67  N.  Y.  S.  380. 

79.  Akers  v.  Mutual  L.  -Ins.  Co., 
(Sup.  Sp.  T.  1908)  59  Misc.  273,  112 
N.  Y.  S.  254. 

80.  Richardson  v.  Crandall,  (1872) 
48  N.  Y.  348,  affirming  47  Barb.  335, 
which  reversed  30  How.  Pr.  1.34. 
In  this  ease  Earl,  C,  says:  "No 
case  has  been  cited  in  which  it  has 
been  held  that  where  an  officer  re- 
ceives securities  or  money  colore 
officii,  the  parties  are  in  pari  delicto; 
and  none,  I  apprehend,  can  be  found. 
Od'  the  contrary,  there  are  cases  to 
be  found  in  the  books  where  money 
extorted  by  public  officers  colore 
officii  has  been  permitted  to  be  re- 
covered by  the  parties  paying,  as 
money  had  and  received.  In  Winter 
V.  Kinney  [1  N.  Y.  365],  where  the 
question  was  under  consideration,  it 


was  not  intimated  that  the  defendant 
could  hold  the  money  paid  him,  be- 
cause the  parties  were  in  pari  de 
licto.  The  (^>pre8eor  and  oppressed 
are  never  upon  a  footing  of  equality. 
Both  the  statute  and  the  common 
law  prohibition  are  aimed  at  the 
public  officer,  and  are  intended  to 
regulate  his  conduct.  He  is  the  one, 
and  not  the  person  yielding  to  his 
exaction,  who  is  at  common  law 
liable  to  be  indicted  for  extortion. 
The  law  points  out  the  offender,  and 
in  such  a  case  the  parties  are  not  in 
pari  delicto." 

81,  Duval  V.  Wellman,  (1891)  124 
N.  Y.  156,  34  State  Rep.  964,  26  S. 
E.  343,  26  Abb.  N.  Cas.  250,  revers- 
ing 14  Daly  515,  16  Stete  Rep.  607. 
1  N.  Y.  S.  70,  which  reversed  15 
State  Rep.  404,  which  reversed  15 
State  Rep.  384.  See  supra,  section 
614. 
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attorney  induced  his  client  to  make  a  colorable  assignment  of 
his  claim  and  thus  apparently  disconnect  himself  from  the  suit, 
it  was  held  that,  as  the  parties  were  not  in  pari  delicto,  the 
attorney  should  be  compelled  to  account  to  his  client.**  Where 
a  transfer  or  conveyance  is  made  to  defraud  the  creditors  of  the 
grantor,  the  courts  will  not  ordinarily  compel  the  grantee  to 
account  to  the  grantor  for  the  property  so  conveyed;  still  such 
relief  will  be  granted  if  the  circumstances  are  such  as  to  show  that 
the  grantor  was  not  in  equal  fault.*'  Citizens  of  foreign  states 
are  not  charged  with  notice  of  our  laws  and  where  they  enter 
into  a  transaction  in  the  foreign  state  which  violates  such  laws, 
in  ignorance  thereof,  relief  may  be  granted  them  in  our  courts.** 
A  statute  of  our  state  {Qen.  Munic.  Law,  §  148  et  seq. ;  23 
McKinney's  Cons.  Laws,  p.  Ill  et  seq.)  authorizes  the  granting  of 
relief  to  widows  without  financial  resources  for  the  support  of 
their  minor  children.  A  widow  who  had  money  on  deposit  in 
bank,  preliminary  to  her  application  for  such  relief  and  at  the 
instigation  of  a  friend,  withdrew  the  money  from  the  bank  and 
gave  it  to  the  latter  for  safekeeping.  The  purpose  in  so  doing  was 
to  deceive  the  public  officers  as  to  the  widow's  financial  condition, 
and  such  officers,  under  the  belief,  induced  by  the  widow's  mis- 
representation that  she  was  without  resources,  granted  her  appli- 
cation for  relief.  It  was  held  that  the  parties  should  be  regarded 
as  in  pari  delicto,  and  therefore  the  courts  would  not  aid  the 
widow  to  recover  the  money.** 

§  648.  Justice  and  Public  Interest  Advanced  by  Orantin; 
Belief. —  In  a  number  of  cases  relief  has  been  granted  a  party  to 
an  illegal  transaction  not  malum  in  se,  on  the  theory  that  justice 
and  the  public  interest  are  the  better  advanced  by  granting  relief 
even  though  the  partiCvS  may  have  been  in  pari  delicto.**  As  said 
by  Andrews,  J.:    "  While  the  law  will  not  enforce  the  prohibited 

88.  Anonymous,  (Super.  Ct.  Sp.  T.  App.   Div.    688,    152   N.    Y.    S.    470, 

1856)    16  Abb.  Pr.  423.  affirming  86  Misc.  287,  149  N.  Y.  S. 

83.  See  supra,  section  607.  186,    and    affirmed    217    N.    Y.    028 

84.  Chillicothe  Bank  v.  Dodge,  mem.,  Ill  K.  E.  828;  Mount  v. 
(Sup.  O.  T.  1860)  8  Barb.  233.  Waite,    (Sup.    1811)    7   Johns.   434; 

85.  Gray  v.  leggitt,  (City  Ot.  XJnion  Bridge  Co.  v.  Trov,  etc,  R. 
1918)   169  N.  Y.  S.  311.  Co.,  (Sup.  G.  T.  1872)  7  "bans.  240, 

86.  Pratt  v.  Short,  (1880)  79  N.  247;  Winegard  v.  Panning,  (Sup.  G. 
Y.  437;  Dunn  v.  O'Connor,  (Sup.  T.  1894)  76  Hun  170,  57  State  Rep. 
1898)  25  App.  Div.  73,  77,  49  N.  Y.  330,  27  N.  Y.  S.  666.  See  also  Moss 
S.  270;  United  SUtes  Title  Guar-  v.  Cohen,  (1809)  168  N.  Y.  240,  58 
anty  Co.  v.  Brown,  (Sup.  1915)  166  X.  E.  8. 
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contract,  it  will  take  notice  of  the  circumstances,  and  if  justice 
and  equity  require  a  restoration  of  money  or  property,  received 
by  either  party  thereunder,  it  will,  and  in  many  cases  has  given 
relief."  "  Thus  where,  in  violation  of  a  statute  (Penal  Law,  §  280; 
39  McKinney's  Cons.  Laws,  p.  100),  a  corporation  undertook  to 
conduct  legal  proceedings  on  behalf  of  third  persons  and  employed 
an  attorney  to  conduct  the  litigations,  and  in  the  course  of  such 
litigations  the  attorney  collected  moneys,  which,  under  the  terms 
of  the  contract,  were  to  be  paid  to  the  corporation,  it  was  held 
that  the  courts  should  not,  on  account  of  the  illegality  of  the  con- 
tract, refuse  its  aid  to  compel  the  attorney  to  account  to  the  cor- 
poration for  the  money  so  received.  In  this  case  Jenks,  P.  J.,  says: 
"  The  plaintiff,  for  aught  decided  in  this  case,  remains  liable  to 
the  exclusive  punishment  prescribed  by  the  statute.  We  affirm 
a  judgment,  not  enforcing  the  prohibited  contracts,  but  upon  tak- 
ing '  notice  of  the  circumstances  '  and  in  the  belief  that  '  justice 
and  equity  require  a  restoration  of  money  '  .  .  .  and  in  considera- 
tion of  public  policy,  in  order  to  uphold  the  principle  that  a 
member  of  the  bar  cannot  invoke  a  violation  of  law  in  which  he 
participated,  for  the  purpose  of  retaining  moneys,  received  by 
him  in  his  professional  capacity,  which  he  agreed  another  should 
have  and  for  which  in  justice  and  in  equity  he  should  account 
.  .  .  We  cannot  uphold  him  in  his  vindication  of  a  law  which 
he  too  broke,  to  the  end  that  he  should  keep  moneys  which  are 
not  his  own."**  And  where  a  loan  is  made  in  violation  of  the 
statute  limiting  the  amount  which  a  bank  may  loan  to  a  single 
individual,  the  amount  so  loaned  may  be  recovered."  It  has  like- 
wise been  held  that  where  a  nominal  assignment  of  a  claim  is 
for  the  illegal  object  of  enabling  the  assignee  to  enforce  it  in  his 
own  name,  though  the  assignee  is  the  real  party  in  interest,  the 
court  will  not  refuse  to  compel  the  assignee  to  account  for  the 
money  collected.'*    And  this  is  especially  true  where  a  lawyer 

87.  Pratt  v.  Short,  (1880)  7»  N.  general  validity  of  contracts  in  vio- 
Y.  437,  446.  lation    of    statutes    regulating    the 

88.  United   States  Title  Guaranty      banking  business. 

Co.  y.  Brown,  (Sup.  1916)   166  App.  90.  Winegard    v.    Fanning,     (Sap. 

Div.  688,  152  N.  Y.  S.  470,  affirming  G.  T.   1894)    76  Hon  170,  57   State 

86  Misc.  287,  149  N.  Y.  S.  186,  and  Rep.  330,  27  N.  Y.  S.  666.     In  this 

affirmed  217  N.  Y.  628  m«n.,  Ill  N.  case   the   plaintiff   assigned   a   bond 

E.  828.  and  mortf^age  to  the  defendant  tinder 

89.  Ihinn  v.  O'Connor,  (Sup.  1898)  an  agreement  that  he  sbonld  fore- 
26  Ap{>.  Div.  73,  49  N.  Y.  S.  270.  close  in  his  own  name  and  account 
See  supra,   section  416,  as  to   the  to  her  for  the  proceeds,  and  in  up- 
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indiices  his  client  to  assign  the  claim  to  him  so  as  to  enable  him 
to  enforce  it  in  his  name.**  It  was  also  held  in  an  early  case  that 
though  the  insurance  of  foreign  lotteries  was  illegal  the  premium 
paid  hj  the  insured  could  be  recovered  back,  as  justice  is  pro- 
moted by  compelling  the  insurer  to  refund.** 

§  649.  Effect  of  Illegality  of  Securities  Taken.— The  general 
rule  has  been  adopted  in  our  state  from  quite  an  early  date,  that 
the  fact  that  the  security  taken  for  a  bona  fide  debt  or  loan  is 
illegal  by  reason  of  some  statutory  prohibition  or  principle  of 
public  policy  will  not  prevent  a  recovery  on  the  original  con- 
sideration.** Thus  where  banks  were  prohibited  by  statute  from 
issuing  time  notes  or  the  like,  it  was  held  that  a  person  lending 
money  to  a  bank  taking  a  time  note  or  draft  or  a  post  dated 
one  should  be  permitted  to  recover  for  the  money  loaned,  though 
the  obligation  or  security  taken  therefor  was  illegal.*^  "A  party 
dealing  with  one  of  these  banks,"  says  Comstock,  C.  J.,  "  and 
taking  from  it  a  security  which  the  statute  prohibits,  can  reject 
the  security,  if  it  be  regarded  as  void,  and  recover  the  money  or 
value  which  he  advanced  on  receiving  it.  .  .  .  The  loans  them- 
selves were  lawful  contracts,  and  I  see  no  reason  why  they  cannot 
stand,  according  to  their  terms  and  intention,  rejecting  only  the 
assurances  given  for  the  repajnnent,  as  simply  worthless."**  And 
where  a  corporation,  in  violation  of  the  banking  laws,  made  loans 
by  way  of  discounting  notes,  it  was  permitted  to  recover  the  money 
loaned,  though  it  could  not  enforce  the  notes  taken.**    So  where 

holding  her  right  to  compel  the  de-  Affirming  63  How.  Pr.  506;  Pratt  v. 

fendant    to    account,    Putnam,    J.,  Eaton,  (1880)   79  K.  Y.  449,  revers- 

says:     "  Plaintin'  delivered  her  bond  ing  18  Hun  293;  Baldwinsyille  First 

and  mortgage  to  defendant  with  an  Nat.  Bank  v.  Cornell,  (Sup.  1896)  8 

unlawful  agreement  as   to  its  fore-  App.  Div.  427,  76  State  Rep.  242,  40 

closure.    .    .    .    Neverthelesg,  justice  N.  Y.  8.  860;  Bowery  Bank  v.  Gftrety, 

and  equity  demanding  that  defendant  (Sup.  O.  T.   1895)    91  Kvn.  639,  70 

should    return   the   bond   and  mort-  State   Rep.    829,   36  N.   T.  S.   254, 

gage  or  the  amount  collected  thereon  affirmed  163  N.  Y.  411,  47  N.  K  793. 

to  plaintiff  ...  the  law  will  give  94.  Tracy  ▼.  Talmage,    (1856)    14 

her  the  relief  to  which  she  is  en-  N.  Y.  162;  Curtis  ▼.  Leavitt,  (1857) 

titled."  16   N.   Y.   9,   96;    Oneida   Bank   v. 

M.  Anonymous,  (Super.  Ot  Sp.  T.  Ontario  Bank,  (1860)  21  N.  Y.  490, 

1856)   16  Abb.  Pr.  423.  496. 

9>.  Mount  V.  Waite,   (Sup.  1811)  95.  Oneida  Bank  ▼.  Ontario  Bank, 

7  Johns.  434.  (1860)    21  N.  Y.  490,  496. 

98.  Curtis  v.   Lea^t,    (1867)    15  96.  Pratt  v.  Short,    (1880)    79  N. 

N.  Y.  0,  97;  Oneida  Bank  v.  Ontario  Y.  437;  XJ>tica  Ins.  <3o.  v.  Scott,  (Sup. 

Bank,    (1860)    21    X.   Y.   490,   496;  1821)   19  Johns.  1 ;  Utica  Ins.  Co.  v. 

Pratt  v.  Short,  (1880)  79  N.  Y.  437,  Kip,   (Sup.  1827)   8  Cow.  20;  Uticn 
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several  independent  securities  are  given  for  a  debt  the  fact  that 
one  is  illegal  as  against  public  policy  will  not  render  the  other 
invalid  and  unenforceable.  Thus  where  a  public  officer  as  security 
for  money  borrowed  gives  a  note  with  securities  and  also  an  assign- 
ment of  his  unearned  salary  or  fees,  the  fact  that  the  assignment 
is  illegal  as  against  public  policy  does  not  affect  the  lender's 
right  to  enforce  the  note.*' 

§  650.  Securities  for  Performance  of  Illegal  Contract. —  If  the 
principal  contract  or  obligation  is  illegal,  this  will  render  invalid 
and  unenforceable  securities  given  for  its  performance.**  The 
right  to  make  this  objection  is  not  necessarily  confined  to  the 
parties  to  the  illegal  transaction,**  and  it  is  held  that  an  align- 
ment, to  secure  the  performance  of  an  illegal  contract,  of  a  mort- 
gage or  the  like,  valid  as  between  the  parties  to  it,  is  ineffectual 
to  transfer  title  to  the  mortgage,  and  the  mortgagee  may  set  up 
the  defense  in  an  action  by  the  assignee  to  foreclose  the  mortgage.' 
In  a  ease  where  a  corporation  forbidden  by  statute  to  loan  money 
by  way  of  discounting  notes,  nevertheless  engaged  in  such  a  trans- 
action and  also  received  a  mortgage  as  security  for  the  loan,  it 
was  held  that  though  the  notes  could  not  be  enforced  this  did  not 
preclude  a  recovery  for  the  money  loaned,*  and  that  the  mort- 
gage could  also  be  enforced,  as  the  loan  being  valid  the  law  annexes 
the  security  to  the  debt  for  the  money  loaned.' 

§  651.  ^hts  of  Assignees  of  Illegal  Ckmtracts;  Negotiable 
Paper. — ^As  a  general  rule  an  assignee  of  an  illegal  contract  does 
not  occupy  any  better  position  for  the  purpose  of  its  enforce- 
ment than  the  original  parties  to  the  contract,^  and  if  a  negotiable 

Ins.  Co.  V.  Cadwell,    (Sup.  1829)    3  328;  Dewitt  v.  Brisbane,    (1858)    16 

Wend.  296;    Utica  'Ins.  Oo.  v.  Kip,  N.  Y.  608;  Johneoa  v.  Bush,   (CSian. 

(Sup.  1829)  3  Wend.  369;  Utlca  Ina.  Ct.  1848)  3  Barb.  Ch.  207.    See  also 

Co.    y.    Bloodgood,    (Sup.    1830)    4  Leavitt  v.  Palmer,    (1849)    3  N.  T. 

Wend.  652.  19,  8  N.  Y.  Leg.  Obs.  63;  Green  v. 

97.  Bowery  Bank  ▼.  Gerety,  (Snp.  Seymour,  (Chan.  Ot  1846)  3  Sandf. 
G.  T.   1895)    91  Htm  539,  70  State  Ch.  286. 

Rep.  829,  36  K.  Y.  S.  264,  affirmed  S.  See  aupra,  section  416. 

153  N.  Y.  411,  47  N.  E.  798.  S.  Pratt  v.  Eaton,  (1880)  79  N.  Y. 

98.  Talmage  t.  Pell,  (1862)  7  N.  449,  reversing  18  Hun  293.  See  also 
Y.  328;  Tylee  v.  Yates,  (Sup.  G.  T.  Curtis  ▼.  Leavitt,  (1867)  16  N.  Y.  9, 
1848)   3  Barb.  222.    See  also  Joslyn  97. 

V.  Dow,   (Sup.  O.  T.  1880)    19  Hun  4.  Saratoga  County  Bank  v.  King, 

494;  Harrington  v.  Bigelow,   (Chan.  (1870)  44  N.  Y.  87;  Unddes  v.  Col- 

Ct.  1844)   11  Paige  349.  gate,  (1896)  148  N.  Y.  629,  43  N.  E. 

88.  See  infra,  section  669.  69,  affirming  72  Hun   119,   55  State 

1.  Tfthnage  v.  Pell,  (1852)  7  N.  Y.  Bep.  622,  26  N.  Y.  S.  672;  WestfaU 
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note  is  based  on  an  illegal  consideration  the  defense  is  available 
even  after  it  has  passed  into  the  hands  of  a  third  person  who  is 
not  entitled  to  protection  as  a  bona  fide  purchaser  for  value.'  If 
a  statute  expressly  declares  that  negotiable  commercial  notes  given 
for  certain  illegal  objects  or  considerations  are  void  they  cannot  be 
enforced  even  in  the  hands  of  a  bona  fide  holder  in  due  course.' 
It  also  has  been  said  that  if  the  consideration  for  a  negotiable 
instrument  is  illegal  it  is  void  in  its  creation,  and,  therefore,  can- 
not be  enforced  even  in  the  hands  of  a  bona  fide  purchaser  for 
value.''  The  better  view,  however,  seems  to  be  that  unless  nego- 
tiable paper  of  the  kind  in  question  is  declared  by  statute  to  be 
void,  the  fact  that  it  was  given  for  an  illegal  consideration  will 
not  deprive  a  bona  fide  holder  in  due  course  of  the  right  to  enforce 
it.'  And  this  principle  is  carried  into  the  present  Negotiable 
Instruments  Law  which  provides  that  illegality  of  considerations 
constitutes  merely  a  **  defect  of  title,"*  and  further  that  a  holder 
in  due  course  holds  the  instrument  free  from  any  "  defect  of 
title  "  of  prior  parties."  Thus  a  bona  fide  holder  would  be 
entitled  to  enforce  negotiable  paper  given  to  carry  out  an  agree- 
ment in  contravention  of  the  Bankruptcy  Act  prohibiting  officers 
of  courts  in  bankruptcy  from  taking  anythitig  other  than  the  fees 
allowed  for  doing  acts  imder  it,"  or  a  negotiable  note  given  to  com- 
pound a  crime,  as  the  statute  prohibiting  the  compounding  of 
crimes  does  not'  make  an  instrument  creating  an  obligation  to 
pay  money  upon  such  a  consideration  void  in  the  hands  of  every 
holder."  If  the  consideration  for  a  n^otiable  note  is  illegal,  or 
it  arises  out  of  an  illegal  transaction,  and  it  is  transferred  by 
the  payee  to  a  bona  fide  holder,  who  compels  the  maker  to  pay, 

V.  JMies,  (Sup.  Sp.  T.  1866)  23  Barb.  N.  Y.  435,  on  second  appeal  79  N.  Y. 

9;  Sanderson  v.  Goodrich,   (Sup.  G.  167;  Vallett  v.  Parkw,  (Sup.  1831) 

T.  1866)  46  Barb.  616.  6  Wend.   616;   BockweU  v.   Charles, 

S.  Lawrence  t.    Clark,    (1867)    36  (Sup.  1842)   2  Hill  499;  Loomis  v. 

N'.  Y.  128,  1  Trans.  App.  231;  Jones  Cline,    (Sup.   G.    T.    1848)    4    Barb. 

V.    Ca«well,    (Sup.    1802)    3    Johns.  453;  City  Bank  v.  Barnard,   (Super. 

Cas.  29;  Turck  v.  Richmond,   (Sup.  Ct.  1828)   1  Super.  Ct.  70. 

G.  T.  1861)   13  Barb.  533;  Sanderson  9.  Negotiable  Inst.  Law,  {  94;  37 

V.   Goodrich,    (Sup.  G.  T.   1866)    46  MoKinney's  Cons.  Laws,  p.  71. 

Barb.  616;  Bell  v.  Quin,  (Super.  Ct.  10.  Negotiable  In«t.  Law,  §  96;  37 

1848)  4  Super,  a.  146.  MoKinney's  Cone.  Laws,  p.  76. 

«.  See  Billa  and  Notes,  3  R.  C.  L.  H.  Cowing  v.  Altman,   (1877)    71 

p.  1017.  N.  Y.  435,  reversing  5  Htin  656,  on 

7.  BeU  V.  Leggett,  (1862)  7  N.  Y.  second  appeal  79  N.  Y.  167. 

176,  182.  18.  Loomis  v.  Cline,    (Sup.  O.  T. 

8.  Cowing   V.    Altman,    (1877)    71       1848)  4  Barb.  463,456. 
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the  law  will  not  aid  the  maker,  if  the  parties  are  in  pari  delicto, 
to  recover  from  the  payee  the  amount  he  is  compelled  to  pay.  The 
maker  having  paid  the  note  by  reason  of  the  transfer,  although 
under  coercion  resulting  from  the  transfer,  the  law  leaves  him 
where  the  transaction  has  left  him."  This  has  been  held  true  where 
a  third  person  gave  his  note  as  a  secret  preference  to  a  debtor  to 
induce  him  to  join  in  a  composition  deed,**  and  where  the  note 
was  given  to  compound  a  crime.**  In  this  connection  Andrews,  J., 
says:  "If  the  defendants  here  were  plaintiffs  seeking  to  enforce 
the  note,  it  is  clear  that  they  could  not  recover.  .  .  .  The  illegality 
of  the  consideration  upon  well  settled  principles  would  be  a  good 
defense.  The  plaintiff,  although  he  was  cognizant  of  the  fraud, 
and  an  active  participator  in  it,  would  nevertheless  be  allowed 
to  allege  the  fraud  to  defeat  the  action,  not,  it  is  true,  out  of  any 
tenderness  for  him,  but  because  courts  do  not  sit  to  give  relief  by 
way  of  enforcing  illegal  contracts,  on  the  application  of  a  party 
to  the  illegality.  But  if  he  had  voluntarily  paid  the  note,  he  could 
not,  according  to  the  general  principle  applicable  to  executed  con- 
tracts void  for  illegality,  have  maintained  an  action  to  recover 
back  the  money  paid.  The  same  nile  which  would  protect  him 
in  an  action  to  enforce  the  note,  protects  the  defendants  in  resist- 
ing an  action  to  recover  back  the  money  paid  upon  it."" 

§  652.  Accounting  between  Partnen  and  Joint  AdTentnrers. — 
Where  persons  enter  into  a  partnership  or  engage  in  a  joint 
adventure  for  an  illegal  purpose,  the  original  partnership  or  agree- 
ment is  itself  illegal  and  where  one  party  has  received  the  profits 
of  such  undertaking  the  courts  will  not,  as  a  general  rule,  comi>el 
him  to  account  to  the  others  for  their  share  of.  such  profits."    As 

15.  Solinger  v.  Eark,  (1880)  82  17.  Woodworth  t.  Bennett,  (1870) 
N.  Y.  393,  60  How.  Pr.  116;  Haynee  43  N.  Y.  273,  reversing  53  Barb.  361; 
V.  Rudd,  (1880)  83  N.  Y.  261,  revere-  Goodrich  v.  Houghton,  (1892)  134 
ing  17  Hun  477;  Haynes  v.  Rndd,  N.  Y.  116,  45  State  Rep.  763,  31  N. 
(1886)  102  N.  Y.  372,  2  Stete  Rep.  E.  516,  affirming  65  Hun  626,  29 
46,  7  N.  E.  287,  reversing  30  Hun  Stete  Rep.  905,  9  N.  Y.  S.  214; 
237.  Unckles  v.  Colgate,  (1896)  148  N.  Y. 

14.  Solinger  v.    Earle,    (1880)    82  529,  43  N.  E.  69,  affirming  72  Hon 

N.  Y.  393,  60  How.  Pr.  116.     As  to  119,  55  State  Rep.  622,  26  N.  Y.  S. 

the  legality  of  agreements  for  secret  672;  Belding  v.  Pitlcin,   (Sup.   1804) 

preferences    of    this    character,    see  2  (Taines  147;  Gray  v.  Oxnard  Bros, 

supra,  section  600  et  seq.  Co.,   (Sup.  G.  T.  1891)  69  Hun  387, 

16.  Haynes  v.  Rudd,  (1880)  SS  N.  36  State  Rep.  337,  13  N.  Y.  S.  86, 
Y.  261,  reversing  17  Hun  477.  affirming  31   Stete  Rep.  968,   11   N. 

16.  Solinger  v.  Earle,  (1880)  82  Y.  S.  118;  Keene  v.  Kent,  (Sup.  0. 
N.  Y.  393,  397,  60  How.  Pr.  116.  T.  1886)   4  State  Rep.  4S1,  reargu- 
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said  by  Church,  C.  J. :  "  The  sentiment  of  '  honor  among  thieves  ' 
cannot  be  enforced  in  courts  of  justice.""  And  a  subsequent 
express  promise  by  the  party  receiving  the  proceeds  of  such  an 
ill^al  partnership  or  adventure  to  pay  over  a  share  thereof  to 
the  other  members  being  merely  a  promise  to  carry  out  the  un- 
executed provisions  of  the  original  illegal  agreement  is  also  unen- 
forceable.** Thus  where  persons  enter  into  an  illegal  contract 
having  for  its  object  gambling  in  a  lottery  in  a  foreign  state,  and 
each  contributes  a  iwrtion  of  the  money  to  buy  the  lottery  tickets 
which  are  purchased  by  one  of  them,  the  others  cannot  compel  him 
to  account  for  the  moneys  won  and  received  by  him.**  And  where 
the  stockholders  of  numerous  corporations  for  the  purpose  of 
establishing  an  ill^al  monopoly,  transferred  their  stock  to  trus- 
tees, a  court  of  equity  has  refused  to  decree  a  redistribution  of  the 
stock  so  transferred  in  accordance  with  the  rights  of  the  parties 
as  established  by  the  illegal  agreement,  as  such  a  suit  is  in  affirm- 
ance of  the  iU^al  agreement.**  Also  where  the  parties  entered 
into  an  agreement  having  for  its  object  speculation  in  a  common 
necessity  and  the  enhancement  of  its  price  by  cornering  the  market, 
the  court  has  refused  to  compel  an  accounting  between  them  for 
the  profits  of  the  adventure.**  It  has  been  suggested,  however, 
that  if  a  partnership  is  formed  for  a,  legal  purpose,  and  in  the 
coarse  of  its  business  engages  in  an  illegal  traffic,  the  illegality 
will  be  deemed  at  an  end  after  the  funds  from  such  traffic  have 
been  received,  and  a  division  of  the  moneys  may  be  enforced  by 

ment  denied  7  State  R«p.  229;  Col-  4  Super.  Ct.  146.    See  supi«,  section 

ton  V.  Simmons,    (Sup.  G.  T.  1887)  639  et  seq.  as  to  contract*,  etc.,  aris- 

6    State    Blep.    608;    Bell    v.    Quln,  ing  out  of  prior  illegal  coatT&cte. 

(Super.  Ct.  1848)   4  Super.  Ct.  146;  SO.  Goodrich  v.  Houghton,   (1892) 

Kelly  v.  Devlin,    (Super.  Ct.  Sp.  T.  134  N.  Y.  116,  46  State  Rep.  763,  31 

1879)   68  Hov.  Pr.  487,  affirmed  47  N.  £.  616,  affirming  66  Hun  626,  29 

Super.     Ct.    666    man.,    which     is  State  Rep.  905,  9  N.  Y.  S.  214. 

afiirmed  94  N.  Y.  643  mem.;  Lynch  v.  21.  Unckles  v.  Colgate,  (1896)  148 

Dowling,    (Marine   Tr.    T.    1878)    1  N.  Y.  529,  43  N.  E.  59,  a£Brming  72 

City  Ct.  163.  Hun  119,  65  State  Rep.  622,  26  N. 

18.  Woodworth  v.  Bennett,  (1870)  Y.  S.  672.    See  ateo  Gray  v.  Oxnard 
43  N.  Y.  273,  277.  Bros.  Co.,  (Sup.  G.  T.  1891)  69  Hun 

19.  Woodworth  v.  Bennett,  (1870)  387,  36  State  Rep.  237,  13  N.  Y.  S. 
43  N.  Y.  273,  reversing  53  Barb.  361 ;  86. 

Goodrich  v.   Houghton,    (1892)    134  S2.  Leonard  v.  Poole,    (1889)    114 

N.  Y.  115,  46  State  Rep.  763,  31  N.  N.  Y.  371,  23  State  Rep.  753,  21  N. 

E.    516,   affirming   66   Hun   626,   29  E.  707,  affirming  66  Super.  Ct.  213, 

SUte  Rep.  905,  9  K  Y.  S.  214;  Beld-  13  State  Rep.  305;   Keene  v.  Kent, 

ing  V.  Pitkin,   (Sup.  1804)   2  Caines  (Sup.  O.  T.  1886)   4  SUte  Rep.  431, 

147;  Bell  v.  Quin,  (Super.  Ct.  1848)  reargument  denied  7  State  Rep.  229. 
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virtue  of  the   rights   of   the   members  under   the   contract  of 
partnership.*' 

§  653.  AccountiDg  bj  Af^nt;  Agent  a  Participant  in  Illegal 
l^nsaction. — As  a  general  rule  if  an  agent  is  an  active  partici- 
pant in  the  promotion  or  carrying  out  of  an  illegal  transaction, 
the  courts  will  not  lend  their  aid  to  enable  him  to  recover  for 
services  rendered  or  advances  made  by  him  in  the  course  of  his 
agency;**  nor  as  a  general  rule  will  the  courts  compel  him  to 
account  to  his  principal  as  to  profits  received  by  him  as  agent 
in  the  course  of  the  illegal  transaction.*^  If  money  is  placed  in 
the  hands  of  an  agent  to  be  expended  or  used  by  him  for  an 
illegal  purpose,  his  principal  cannot  as  a  general  rule  maintain 
an  action  to  recover  back  the  moneys  though  they  may  not  have 
been  expended  by  the  agent  as  contemplated  by  the  parties,**  and 
this  is  especially  true  where  the  illegal  object  has  in  part  beer, 
carried  and  a  part  of  the  moneys  expended  by  the  agent  in  further- 
ance thereof.*'  Thus  at  an  early  date  where  money  was  deposited 
with  a  broker  or  agent  to  indemnify  him  for  any  liability  or  loss 
he  might  incur  in  an  illegal  stock  jobbing  transaction  on  behalf 
of  his  principal,  a  recovery  of  the  moneys  so  deposited  was 
denied.*'  So  an  agent  employed  to  sell  lottery  tickets,  such  sale 
being  made  a  criminal  offense,  will  not  be  compelled  to  account 
to  his  principal  for  the  proceeds  of  tickets  sold,**  or  even  for 
money  advanced  to  him  to  be  used  in  furtherance  of  the  sale  of 
the  tickets.*"  On  the  other  hand  it  has  been  held  that  where  money 
is  deposited  with  an  agent  to  be  bet  on  an  illegal  wager  and  the 
money  is  not  bet  by  the  agent  as  directed  by  his  principal,  the 

S3.  Woodworth  t.  Bamett,  (1890)  86.  Staples  v.  Gould,  (1854)  9  N. 

43  N.  V.  273,  276.  Y.  520,  1  Seld.  Notee  237,  affirming 

24.  See  supra,  section   630,  as  to  7   Super.   Ot.   411. 

the  legality  of  a  contract  for  serv-  S7.  Perkins      v.      Savage,       (Sup. 

ices  and  advances  by  agent  in  pro-  1836)   15  Wend.  412. 

motion  of  an  illegal  transaction.  S8.  Staples  v.  Gould,  (1854)  9  N. 

iS.  Staples  V.  Gould,   (1854)   0  K.  Y.  520,  1  Seld.  Notes  237,  affirming 

Y.  520,  1  Seld  Notes  237,  affirming  7  Super.  Ct.  411. 

7  Super.  Ot.  411;  Leonard  v.  Poole,  88.  Hunt  v.  Knickerbacker,    (Sup. 

(1889)   114  N.  Y.  371,  23  State  Rep.  1810)  5  Johns.  327;  Rolfe  v.  Delmar, 

763,  21  N.  E.  707,  affirming  55  Super.  (Super.  Ct.  Sp.  T.  1868)    30  Super. 

Ct.  213,  13  State  Rep.  305,  28  ^Vkly.  Ct.    80;    Negley   v.   Devlin,    (Super. 

IHg.   61;    Perkins  v.   Savage,    (Sup.  Ct.  Sp.  T.  1872)    12  Abb.  Pr.  N.  S. 

1836)   15  Wend.  412;  Negley  v.  Dev-  210. 

lin,  (Super.  Ct.  Sp.  T.  1872)  12  Abb.  30.  Rolfe  v.    Delmar,    (Super.  Ct. 

Pr.  N.  S.  210.     But  see  Murray  v.  T.  1868)  30  Super.  Ct  80. 
Vanderbilt,    (Sup.   Sp.   T.    1863)    39    , 
Barb.  140. 
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latter  may  sue  for  its  recovery,  as  such  an  action  is  in  total  dis- 
affirmance of  the  illegal  transaction.'^  It  has  also  been  held  that 
a  foreign  insurance  company,  and  the  same  principle  would  apply 
to  any  foreign  corporation,  is  not  precluded  from  compelling  its 
agent,  transacting  the  business  of  the  company  in  our  state,  to 
account  for  moneys  received  in  such  agency,  because  the  com- 
pany had  not  complied  with  our  laws  so  as  to  entitle  it  to  do  busi- 
ness in  the  state.'^  If  pending  negotiations  for  a  usurious  loan 
the  lender  delivers  money  to  his  agent  to  be  paid  over  to  the 
borrower  on  the  happening  of  some  future  event,  the  illegal 
character  of  the  contemplated  loan  does  not  preclude  the  lender, 
after  refusing  to  make  the  loan,  from  recovering  the  money  from 
the  agent." 

§  654. Agent  Not  a  Participant  in  Illegal  Transaction. — 

If  one  of  the  parties  to  an  illegal  transaction  pays  money  to  a 
third  person  for  the  use  of  the  other,  which  on  account  of  the 
illegality  of  the  transaction  he  was  not  obliged  to  pay,  such  third 
person  cannot  set  up  the  defense  of  illegality  in  an  action  by  the 
person  for  whose  use  the  money  was  paid  to  recover  it.  This  is 
based  on  the  right  of  a  party  to  an  illegal  contract  to  waive  the 
illegality  and  pay  the  money,  and  the  fact  that  when  once  paid 
either  to  the  other  party  or  to  a  third  person  for  his  use  it  cannot 
be  recalled,  and  that  the  third  person  who  has  been  in  no  way  con- 
nected with  the  original  ill^al  transaction  cannot  interpose  the 
defense  of  illegality.^    And  it  has  been  held  immaterial  that  the 

31.  Morgan  v.  Groff,    (Sup.  G.   T.  the  loser  refuses  to  pay.     Kohler  y. 

1848 )  4  Barb.  524,  reversing  6  Denio  fiosenthal,     (Sup.    1909)     135    App. 

364.     See  also  Kohler  v.  Rosenthal,  Div.  438,  120  N.  Y.  S.  325. 

(Sup.  1909)   135  App.  Div.  438,  120  32.  Penn  Mut.  L.  Ins.  Co.  v.  Brad- 

X.  Y.  S.  325.  ley,  (Sup.  G.  T.  1893)  51  State  Rep. 

In  Morgan  v.  Groff,   (Sup.  G.  T.  39,   21    N.    Y.    S.    876,  affirmed   on 

1848)      4     Barb.     524,     Paige,     J.,  opinion  below  142  N.  Y.  660,  37  N. 

says:       "As     long     as     money     de-  K  669. 

posited    with    an    agent    for   an    il-  33.  Graves  v.   Dudley,    (1860)    20 

legal    purpose    remains    unemployed,  K.  Y.  76. 

or  if  the  purpose  be  countermanded  34.  Woodworth  v.  Bennett,   (1870) 

by  the   principal  before  its  applica-  43  N.  Y.  273,  276,  affirming  as  to  this 

tion,  it  is  a  debt,  which  may  be  re-  but   reversing   on   other  groimds   53 

covered  from  the  agent  by  the  prin-  Barb.  361;  Merritt  v.  Millard,  (App. 

cipal,  either  at  law  or  in  equity."  1868)  4  Keyes  208,  3  Abb.  App.  Dec. 

If  money  is  placed  in  the  hands  of  291,  affirming  23  Super.  Ct.  309,  18 

an  agent  to  be  bet  on  a  horse  race,  Super.  Ct.  645;   Sheary  v.   O'Brien, 

and  the  bet  is  so  made  and  the  wager  (Sup.  1902)  75  App.  Div.  121,  77  N. 

won,   there    is   no   liability   on   the  Y.  S.  378,  affirmed  on  opinion  below 

agent's  part  for  the  amount  won,  if  184  N.  Y.  544,  76  N.  E.  1108;  Mur« 


Digitized  by  VjOOQIC 


992  NEW  YORK  LAW  OF  CONTRACTS  [I  655 

agent  negotiated  the  ill^al  contract  as  agent  of  the  party  by  whom 
the  payment  was  made  to  him  for  the  benefit  of  the  other  party, 
the  illegal  contract  not  itself  providing  that  the  payment  should 
be  made  to  the  agent.*^  Thus  where  in  pursuance  of  a  contract 
to  stifle  bidding  at  a  judicial  sale,  one  of  the  parties  to  such  con- 
tract paid  money  to  the  defendant  as  the  plaintiff's  agent,  it  was 
held  that  the  defendant  could  not  defend  an  action  by  the 
plaintiff  to  compel  him  to  account  for  the  moneys  so  received  on 
the  ground  that  the  contract  between  the  plaintiff  and  such  third 
person  was  ill^al."  And  a  fortiori  an  attorney  will  not  be  per- 
mitted to  defend  against  liability  for  money  collected  for  his 
client  on  the  ground  that  the  contract  on  which  the  client 's  claim 
was  based  was  illegal."  So  where  an  employee  left  a  part  of  his 
wages  in  the  hands  of  his  employer  to  be  paid  to  a  third  person, 
the  employer  cannot  set  up  in  defense  of  an  action  by  such  third 
person  or  his  assigns,  that  the  claim  of  the  third  person  against 
the  employee  arose  out  of  an  illegal  transaction."  If,  however, 
money  is  deposited  by  a  third  person  with  the  defendant  in  pur- 
suance of  an  illegal  contract  and  is  to  be  paid  to  the  plaintiff  only 
after  he  has  performed  such  illegal  contract,  the  plaintiff  must 
base  his  right  to  recover  from  the  defendant  on  the  illegal  con- 
tract, and  proof  of  its  performance  given,  and  therefore  the  defend- 
ant may  defend  the  action  for  the  recovery  of  the  money  so 
deposited  on  the  ground  that  the  contract  was  illegal." 

§  655.  Application  of  Payments. — Where  a  claim  or  account 
includes  legal  and  illegal  items  which  are  separable,  and  the  debtor 
in  making  a  partial  payment  directs  expressly  or  impliedly  its 
application  to  the  illegal  items,  this  is  binding  on  him,  and  in  a 
subsequent  action  by  the  creditor  he  will  not  be  required  to  apply 

ray  v.  Vanderbilt,  (Sup.  Sp.  T.  1863)  291,  aiBrming  23  Super.  Ct.  309,  18 

39  Barb.  140,  152;  Fogerty  v.  Jordan,  Super.  Ct.  645. 

(Super.  Ct.  1864)   25  Super.  Ct.  319.  87.  Fogerty  v.  Jordan,  (Super.  Ct. 

See  also   United  States  Title   Guar-  1864)  25  Super.  Ct.  319. 

anty  Co.  y.  Brown,  (Sup.  1915)   166  88.  Sheary  v.  O'Brien,  (Sup.  1902) 

App.  Div.  688,  693,  152  N.  Y.  S.  470;  75  App.  Div.   121,  77  K.  Y.  S.  378, 

Bettinger  v.  Bridenbecker,    (Sup.  G.  affirmed  on  opinion  below  184  N.  V. 

T.  1865)  63  Barb.  395,  407  (per  Mul-  544,  76  N.  E.  1108. 

len,  J.).  39.  Bettinger      v.       Bridenbecker, 

85.  Merritt  v.  Millard,  (Super.  Ct.  (Sup.    G.    T.    1866)    63    Barb.    395; 

1863)   23  Super.  Ct.  309,  affirmed  4  English    v.    Rumsey,     (Sup.    O.     T. 

Keyes  208,  3  Abb.  App.  Dec.  291.  1884)   32  Hun  486.     But  see  Levine 

36.  Merritt      v.      Millard,      (App.  v.  Klein,   (City  Ct.  Tr.  T.  1908)    68 

18«8)  4  Keyes  208,  3  Abb.  App.  Dec.  Misc.  389,  111  N.  Y.  S.  174 
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such  payment  in  extinguishment  of  the  legal  items.^  On  the  other 
hand  if  a  general  payment  is  made  on  an  account  consisting  of 
both  legal  and  illegal  claims,  and  no  specific  application  of  the 
payment  is  made  by  either  party  to  any  particular  items,  the  law 
will  apply  it  to  the  legal  rather  than  the  illegal  items." 


Partial  lUegality 

§  656.  Indivisible  Contracts  Generally. — ^The  rule  of  law  is  well 
settled  that  if  any  part  of  the  entire  consideration  for  a  promise, 
or  any  part  of  an  tntire  promise  not  in  its  nature  capable  of 
separation,  be  ill^al,  this  will  taint  the  whole  contract  with 
illegality  and  no  part  thereof  can  be  enforced.^  Thus  a  con- 
tract for  services  for  an  entire  consideration  is  rendered  illegal 
as  a  whole  if  part  of  the  services  to  be  rendered  are  of  an  illegal 
character;**  as  in  case  of  a  contract  for  the  services  of  an  opera 


40.  Johnston  t.  Dahlgren,  (Sup. 
1900)  48  App.  Div.  637,  62  N.  Y.  8. 
1115,  affirmed  166  N.  Y.  364,  59  N. 
E.  987. 

41.  Johnston  t.  Dahlgren,  (Sup. 
1898)  31  App.  Div.  204,  62  N.  Y.  8. 
666;  Huustater  v.  Hayes,  (Sup.  G. 
T.  1873)  64  Barb.  573. 

4X.  Saratoga  0>unty  Bank  v.  King, 
(1870)  44  N.  Y.  87;  Amot  v.  Pitts- 
ton,  etc..  Coal  Ck>.,  (1877)  68  N.  Y. 
668,  reversing  2  Hun  501,  6  Thomp. 
k  C.  143;  Foley  v.  Speir,  (1885)  100 
N.  Y.  652,  3  N.  E.  477;  Dunham  v. 
Hastings  Pavement  Co.,  (Sup.  1900) 
66  App.  Div.  244,  67  N.  Y.  S.  632, 
reargument  denied  67  App.  Div.  426, 
68  N.  Y.  S.  221;  Ridgely  v.  Keene, 
(Sup.  1909)  134  App.  Div.  647,  119 
N.  Y.  S.  451;  Butterick  Pub.  (3o.  v. 
Mi»trot-Munn  Co.,  (Sup.  1916)  167 
App.  Div.  632,  153  N.  Y.  8.  61, 
affirmed  on  opinion  below  217  K.  Y. 
678,  112  N.  E.  1066;  Hyslop  v. 
CUrke,  (Sup.  1817)  14  Johns.  453; 
Burt  T.  Place,  (Sup.  1826)  6  Cow. 
431;  Barton  v.  Port  Jackson,  etc.. 
Plank  Road  Co.,  (Sup.  6.  T.  1854) 
17  Barb.  397;  Pepper  v.  Haight, 
(Sup.  0.  T.  1854)  20  Barb.  429; 
Rose  V.  Truax,  (Sup.  G.  T.  1855)  21 
Barb.  361;  Brown  v.  Brown,  (Sup. 
G.  T.  1861)  34  Barb.  633;  Milk  ▼. 


MilU,  (Sup.  G.  T.  1862)  36  Barb. 
474,  affirmed  40  N.  Y.  543;  Sander- 
son  V.  Goodrich,  (Sup.  G.  T.  1866) 
46  Barb.  616;  Gary  v.  Western  Union 
Tel.  Co.,  (Sup.  G.  1  1888)  47  Hun 
610,  15  State  Rep.  204,  20  Abb.  N. 
C;as.  333;  McCIanathan  v.  Friedel, 
(Sup.  G.  T.  1895)  85  Hun  176,  66 
State  Rep.  626,  32  N.  Y.  S.  688; 
Runt  V.  Herring,  (Com.  PI.  G.  T. 
1892)  2  Misc.  105,  49  State  Rep.  126, 
21  N.  Y.  S.  244;  Parks  v.  Jacob  Dold 
Packing  Co.,  (Super.  Ct.  G.  T.  1894) 
6  Misc.  670,  67  SUte  Rep.  788,  27 
N.  Y.  S.  289;  Albera  v.  Sciaretti, 
(Sup.  Sp.  T.  1911)  72  Misc.  496,  131 
N.  Y.  S.  889;  Decker  v.  Morton, 
(Surr.  Ct.  1862)  1  Redf.  477} 
Roberts  v.  New  Vork,  (Sup.  Sp.  T. 
1867)  6  Abb.  Pr.  41,  48;  Bigelow  T. 
Law,  (City  Ct.  1867)  6  Abb.  Pr.  466} 
Steinfeld  v.  Levy,  (City  Ct.  Sp.  T. 
1873)   16  Abb.  Pr.  N.  S.  26. 

48.  MetE  V.  Woodward-Brown 
Realty  Co.,  (Sup.  1918)  182  App. 
Div.  60,  169  N.  Y.  S.  299;  Rose  v. 
Truax,  (Sup.  G.  T.  1865)  21  Barb. 
361;  Brown  v.  Brown,  (Sup.  G.  T. 
1861)  34  Barb.  533;  (Tary  v.  Western 
Union  Tel.  Co.,  (Sup.  G.  T.  1888)  47 
Hun  610,  16  State  Rep.  204,  20  Abb. 
K.  Cas.  333;  Albera  v.  Sciaretti, 
(Sup.  Sp.  T.  1911)  72  Miw.  496,  131 
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singer  which  provides  for  the  rendition  of  services  on  Sunday 
in  violation  of  the  Sunday  laws  for  an  entire  weekly  compensa- 
tion, and  it  cannot  be  upheld  in  part  and  the  agreed  considera- 
tion apportioned."  Also  where  the  consideration  for  an  executory 
contract  to  convey  land  is  entire  and  is  in  part  the  rendition  of 
illegal  services  in  inducing  the  l^islature  to  pass  a  private  act,* 
this  is  held  to  taint  the  entire  consideration  with  illegality  and 
to  render  the  contract  unenforceable  though  there  was  other  valid 
consideration  to  support  the  contract.**  Where  a  hotel  keeper 
agrees  for  an  entire  sum  to  lease  his  bar  and  to  board  the  lessee  and 
also  to  permit  the  lessee  to  sell  liquor  under  the  lessor's  license, 
an  act  prohibited  by  law,  the  whole  contract  is  rendered  illegal.*' 
The  same  result  is  reached  where  a  contract  for  plumbing  work 
and  other  work  was  entire  and  the  person  employed  to  do  the 
work  was  not  licensed  so  as  to  authorize  him  to  undertake  the 
plumbing  work.**  And  where  the  services  to  be  rendered  under 
a  lobbying  contract  are  in  part  illegal  and  part  legal,  this  will 
taint  the  entire  contract  with  iUegality  and  preclude  any  recovery 
for  the  services  rendered  including  such  services  as  otherwise 
would  be  legal."  Where  in  addition  to  the  mutual  promises  to 
marry,  the  consideration  for  the  man's  promise  to  marry  was 
stated  in  the  complaint  to  be  that  the  woman  have  carnal  inter- 
course with  the  man,  this  was  held  to  render  the  contract  to  marry 
illegal  as  a  whole  and  the  right  to  maintain  an  action  for  its 
breach  denied." 

§  657.  Divisible  Gontracts  (lenerally. —  If  the  contract  is 
divisible  and  not  entire  and  the  part  tainted  with  illegality  is 
separable  from  the  l^al  part,  the  latter  part  may  be  enforced ;  *• 

N.  Y.  S.  889;  Cahill  v.  Gilman,  (Sup.  App.  T.  1916)   89  Misc.  440,  152  N. 

Tr.  T.  1914)  84  Miac  372,  146  N.  Y.  Y.  S.  128.    See  supra,  section  419,  as 

S.  224.  to  the  right  of  an  unlicensed  plumber 

44.  Albera  v.  Sciaretti,    (Snp.  Sp.  to  recover  for  services  rendered. 

T.  1911)  72  Misc.  496,  131  N.  Y.  S.  49.  Brown  v.  Brown,   (Sup.  G.  T. 

889.    As  to  the  illegality  of  contracU  1861)  34  Bait).  633. 

in  violation  of  the  Sunday  laws,  see  SO.  Steinfeld  v.  Levy,  (City  Ct.  Sp. 

supra,  secUon  411.  T.  1873)   16  Abb.  Pr.  N.  S.  26. 

45.  See  supra,  section  432,  as  to  81.  Curtis  v.  Leavitt,  (1867)  16 
the  validity  of  lobbying  contracts.  N.  Y.  9,  96,  modifying  17  Barb.  309; 

46.  Mills  V.  Mills,  (Sup.  O.  T.  Chemung  Canal  Bank  v.  Pavne, 
1862)  36  Barb.  474,  affirmed  40  N.  (1900)  164  N.  Y.  252,  68  N.  E.  101, 
Y.  643.  affirming  22  App.  Div.  363.  47  N.  Y. 

47.  Sanderson  v.  Goodridi,  (Sup.  S.  877;  Central  New  York  Telephone, 
O.  T.  1866)   46  Barb.  616.  etc.,  Co.  v.  Averill,  (1910)   199  N.  Y. 

48.  Gotteeman     v.     Barer,     (§up.  128,  92  N.  E.  206;  Ji^inston  v.  Dahl- 
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and  where  the  legal  can  be  separated  from  the  illegal  part  it  is 
immaterial  as  regards  the  right  to  enforce  the  former  whether  the 
illegality  be  created  by  an  express  statutory  inhibition  or  by 
public  policy  as  a  principle  of  the  common  law."  Thus  where  an 
unregistered  master  plumber  was  engaged  to  do  plumbii^  work  in 
a  house,  and  thereafter  he  is  engaged  to  do  work  of  another  char- 
acter, such  as  carpentering,  painting,  etc.,  the  contracts  are  sever- 
able and  a  recovery  may  be  had  for  the  carpentering,  etc.,  though 
none  could  be  had  for  the  plumbing.^  So  where  a  contract  with 
the  proprietor  of  a  hotel,  after  providing  for  the  installation 
and  maintenance  in  the  hotel  of  a  telephone  exchange  service, 
attempted  to  give  the  telephone  company  the  exclusive  privilege 
of  furnishing  telephone  service  to  the  hotel,  it  was  held  that  the 
latter  part  of  the  contract  was  several  and  its  illegality  did  not 
render  the  contract  illegal  as  a  whole  and  defeat  the  right  of  the 
company  to  maintain  the  exchange."  Where  a  mortgage  covers 
both  real  and  personal  property,  and  as  to  judgment  creditors  of 


gr«ii,  (Sjip.  1898)  31  App  Div.  204, 
62  N.  Y.  S.  665;  Johnston  t  Dahl- 
gren,  (Sup.  1900)  48  App.  Div.  637, 
62  N.  Y.  S.  1115,  affirmed  166  N.  Y. 
364,  69  K  E.  987;  Brien  v.  Stone, 
(Sup.  1903)  82  App.  Div.  460,  81  N. 
Y.  S.  697;  San  Remo  Copper  Min. 
Co.  V.  Moneuse,  (Sup.  1912)  149 
App.  Div.  26,  133  N.  Y.  S.  609,  re- 
versing 132  N.  Y.  S.  570;  Gay  v. 
Lathrop,  (Sup.  G.  T.  1887)  6  State 
Rep.  603;  Dowley  y.  Schiffer,  (Com. 
PI.  O.  T.  1891)  36  State  Rep.  869, 
13  K.  Y.  S.  662;  Ogden  v.  Des  Arta, 
(Super.  Ct.  1855)  11  Super.  Ct.  275. 
This  legal  principle  is  illustrated  in 
Curtis  v.  Leavitt,  supra,  in  the  fol- 
lowing language:  "A  doctrin«  which 
is  expressed  in  the  words  'void  m 
part,  void  in  toto,'  has  often  found 
its  way  into  boolcs  and  judicial 
opinions  as  descriptive  of  the  effect 
which  a  statute  may  have  upon 
deeds  and  other  instruments  which 
have  in  them  some  forbidden  vice. 
There  is,  however,  no  such  general 
principle  of  law  as  the  maxim  would 
seem  to  indicate.  On  the  contrary, 
the  general  rule  is,  that  if  the  good 
be  mixed  with  the  bad  it  shall  never- 
theless stand,  provided  a  separation 


can  be  made.  The  exceptions  are, 
first,  where  a  statute,  by  its  ex- 
press terms,  declares  the  whole  deed 
or  contract  void  on  account  of  some 
provision  which  is  unlawful;  and, 
second,  where  there  is  some  all- 
pervading  vice,  such  as  fraud,  for 
example,  which  is  condemned  by  the 
common  law,  and  avoids  all  parte  of 
the  transaction  because  all  are  alike 
infected."  See  also  Chemimg  Canal 
Bank  v.  Payne,  (1900)  164  N.  Y. 
262,  265,  58  K  E.  101,  affirming  22 
App.  Div.  353,  47  N.  Y.  S.  877. 

62.  Central  New  York  Telephone, 
etc.,  Co.  v.  AveriU,  (1910)  199  N.  Y. 
128,  92  N.  E.  206. 

53.  Johnston  v.  Dahlgren,  (Sup. 
1898)  31  App.  Div.  204,  52  N.  Y.  S. 
565,  on  second  appeal  48  App.  Div. 
537,  62  N.  Y.  S.  1115,  affirmed  166 
N.  Y.  364,  59  N.  E.  987.  As  to  the 
right  of  an  unregistered  master 
plumber  to  recover  for  services,  see 
supra,  section  419. 

64.  Central  New  York  Telephone, 
etc.,  Co.  V.  Averill,  (1910)  199  N.  Y. 
128,  92  N.  E.  206,  modifying  129 
App.  Div.  762,  114  N.  Y.  S.  99,  which 
reversed  68  Misc.  69,  110  N.  Y.  S. 
273. 
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the  mortgagor  is  invalid  as  regards  the  personal  property  for 
failure  to  record  it  as  required  by  the  statute  relating  to  chattel 
mortgages,  it  is  nevertheless  good  as  to  the  realty,  having  been 
duly  recorded  as  a  mortgage  on  real  estate.  "  The  instrument," 
says  Werner,  J.,  "  being  dual  in  character,  and  governed  by 
different  statutory  regulations  affecting  its  validity  as  against 
creditors  of  the  mortgagors,  its  several  parts  are  separable  unless 
the  whole  instrument  is  tainted  by  some  actual  fraud. ' '  '^  The 
view  also  seems  to  have  been  taken  that  where  an  illegal  provision 
is  not  a  vital  part  of  the  contract  but  merely  an  incidental  pro- 
vision entered  into  for  the  benefit  of  one  party  who  may  take 
advantage  of  it  or  not  as  he  chooses,  it  will  not  invalidate  the  con- 
tract as  a  whole.'*  And  it  has  been  held  that  the  fact  that  a 
lease  contains  an  illegal  provision  authorizing  the  landlord  to 
re-enter  by  force  if  necessary  without  liability  to  be  prosecuted 
criminally  therefor,  does  not  render  the  lease  ill^al  as  a  whole 
and  preclude  the  lessor  from  recovering  the  rent  reserved." 
Where  a  valid  contract  is  entered  into  and  another  separate  and 
distinct  contract  is  also  made  even  on  the  same  day  and'  in  pari 
materia,  the  illegality  of  the  latter  contract  will  not  affect  the 
former.**  For  example,  it  is  said  that  if  a  valid  contract  should  be 
made  between  A  and  B  that  A  should  perform  a  journey  on  B's 
lawful  business,  and  a  subsequent  one  be  entered  into  on  the  same 
day  that  on  the  journey  A  should  commit  a  crime,  the  latter  con- 
tract would  be  illegal,  but  it  would  not  affect  the  first.*  And 
in  an  early  case  where  a  valid  contract  of  affreightment  was  made, 
and  thereafter  another  contract  was  made  requiring  the  vessel  to 
carry  an  enemy's  license,  it  was  held  that  the  illegality  of  the 
latter  contract  did  not  affect  the  validity  of  the  former.** 

§  658.  Provision  in  Bestraint  of  Trade. —  In  case  of  the  sale 
of  a  business  if  a  part  of  the  entire  consideration  for  the  promise 
of  the  buyer  to  pay  is  the  illegal  agreement  of  the  seller  not  to 
re-engage  in  the  business,  this,  it  has  been  held,  will  prevent  a 

65.  Chemung  Canal  Bank  t.  Payne,  son,    (Sup.  App.  T.  1910)    66  Misc. 

(1900)   164  N.  Y.  252,  58  N.  E.  101,  151,  121  N.  Y.  S.  326. 

affirming  22  App.  Div.  363,  47  N.  T.  58.  Ogd^  v.  Barker,   (Sup.   1820) 

S.  877.  18  Johns.  87. 

56.  San  Remo  Copper  Min.  Co.  v.  69.  Ogden  v.  Barker,  (Sup.  1820) 

Moneuse,  (Sup.  1912)   149  App.  Div.  18  Johns.  87. 

26,  133  K.  Y.  S.  609,  reversing  132  60.  Ogden  v.  Barker,   (Sap.  1820) 

N.  y.  S.  570.  18  Johns.  87. 

67.  Security  Mortg.  Co.  v.  Thomp- 


Digitized  by  VjOOQIC 


i  668]  lUiEGALITY  907 

recovery  by  the  seller  for  any  part  of  the  price,  Leonard,  C, 
saying:  "  The  parties  here  are  in  equal  fault.  The  vendors  vio- 
lated the  rule  of  public  policy  just  as  much  as  the  vendees.  It 
is  probable  that  neither  party  knew  that  their  contract  was  illegal. 
There  is  nothing  immoral  in  it.  It  is  simply  a  forbidden  contract 
by  the  rules  of  the  common  law,  as  operating  too  great  a  restraint 
upon  the  right  to  exercise  a  trade  or  manufacture,  and  in  that 
way  working  a  general  injury  to  the  community,  and  hence  void 
on  grounds  of  public  policy.  But  this  probable  want  of  a  guilty 
knowledge  will  not  save  the  action.""  So  where  a  part  of  the 
consideration  of  a  buyer's  promise  to  take  and  pay  for  coal  is 
the  promise  of  the  seller  not  to  ship  other  coal  into  the  locality 
so  that  the  buyer  could  obtain  a  monopoly  in  the  sale  of  coal  in 
such  locality,  it  was  held  that  the  good  could  not  be  separated 
from  the  bad  jind  the  seller  was  denied  a  recovery  for  the  coal 
delivered  under  the  contract."  On  the  other  hand  where  a  hotel 
proprietor  contracted  with  a  telephone  company  for  the  installa- 
tion of  its  telephone  service  in  the  hotel,  with  the  right  to  have 
such  service  maintained  for  a  certain  period,  and  further  agreed 
not  to  permit  any  other  company  to  maintain  in  the  hotel  a  rival 
service,  it  was  held  that  the  latter  stipulation  was  separable  and 
its  invalidity,  eis  being  an  unreasonable  restraint  of  trade,  did  not 
affect  the  right  of  the  company  to  enforce  the  privilege  of  having 
its  telephone  service  maintained  in  the  hotel  as  a  nonexclusive 
privilege."  And  where  an  employee  agreed  that  he  would  not, 
after  the  termination  of  the  employment,  divulge  any  of  the  trade 
secrets  or  names  of  his  employer's  customers,  or  engage  in  a  simi- 
lar business  for  a  certain  time,  the  invalidity  of  the  latter  stipu- 

61.  Saratoga     County     £ank     ▼.  whole    because    it   was    inseparable. 

King,  (Sup.  1870)  44  N.  V.  87.    As  The   Appellate    Division    (129    App. 

to  the  general  validity  of  contract*  Div.  762,  114  N.  V.  S.  90)  held  that 

in  restraint  of  trade  see  supra,  see-  the  provision  for  the  exclusive  privi- 

tion  643  et  seq.  lege  was  not  against  public  policy 

6S.  Amot   V.    Pitteton,   etc..    Coal  and  upheld  the  contract  as  a  whole. 

Co.,  (1877)   68  N.  Y.  668,  reversing  The  CJourt  of  Appeals,  however,  held 

2  Hun  601,  6  Thomp.  &  C.  143.  that  the  provision  for  the  exclusive 

63.  Central  New  Yoric  Telephone,  privilege  was  contrary  to  public 
etc.,  Co.  y.  Averill,  (1910)  190  N.  Y.  policy,  thus-  agreeing  with  the  trial 
1558,  02  N.  E.  206.  In  this  case  the  court,  but  held  contrary  to  the  view 
trial  cowrt  (66  Misc.  346,  106  N.  Y.  of  the  trial  court  tHat  this  part  of 
8.  378,  58  Misc.  60,  110  N.  Y.  S.  the  contract  was  severable  and  did 
273)  took  the  view  that  the  pro-  not  affect  the  right  of  the  company 
vision  for  the  exclusive  privilege  to  maintain  its  service  as  a  non- 
rendered   the   contract    illegal    as   a  exchisive  privilege  or  right 
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lation  as  a  general  restraint  of  trade  was  held  not  to  prevent  the 
enforcement  of  the  former.** 

Defense  of  Illegality  Oenerally 

§  659.  Who  May  Baise  Question. —  Ordinarily  it  is  no  concern 
of  third  persons  whether  or  not  an  illegal  contract  is  carried  out 
by  the  parties  thereto,**  still  the  right  to  raise  the  objection  that 
a  transaction  is  illegal  is  not  necessarily  confined  to  the  parties 
to  the  illegal  transaction.**  Where  a  chose  in  action  valid  in  its 
inception  is  assigned  as  a  part  of  an  illegal  transaction  the  obligor 
may  set  up,  in  defense  to  an  action  by  the  assignee,  the  illegality 
of  the  transaction  under  which  the  assignment  was  made,  and 
consequent  want  of  title  in  the  assignee  and  right  to  maintain  the 
action.*^  Thus  where  a  chose  in  action  is  assigned  as  collateral 
security  for  the  performance  by  the  assignor  of  an  illegal  con- 
tract, the  obligor  on  such  collateral  is  permitted  to  set  up  in 
defense  to  an  action  by  the  assignee  the  illegality  of  the  principal 
contract."  It  is  consequently  held  that  the  assignment,  as  security 
for  the  performance  of  an  illegal  contract,  of  a  mortgage  valid  as 
between  the  parties  to  it,  transfers  no  title,  and  the  mortgagor  may 
set  up  the  defense  in  an  action  by  the  assignee  to  foreclose.  In 
this  connection  Harris,  J.,  says:  "A  third  person,  whose  obliga- 
tion, valid  in  its  inception,  and  against  which,  in  the  hands  of  a 
legal  holder,  he  could  have  no  available  defense,  may  defend  him- 
self on  the  ground  of  the  illegality  of  the  transaction  through 
which  the  plaintiff  derives  title. ' '  **    Where,  in  an  action  against 

64.  Witkop,    etc.,    Co.    v.    Boyce,  60.  Dewitt  v.  Brisbane,  (1858)   16 

(Sup.  Sp.  T.  1908)  61  Misc.  126,  112  N.    Y.    508.      See    also    Leavitt    v. 

N.  Y.  S.  874,  affirmed  131  App.  Div.  Palmer,  (1849)  3  N.  Y.  19;  Talmage 

922  mem.,  115  N.  Y.  S.  1160;  Jarvi«  v.  Pell,    (1852)    7  N.  Y.  328;   Green 

V.  Peck,    (Chan.  (?t.  1843)    10  Paige  v.    Seymour,     (Chan.     Ct.     1846)     3 

118,  affirming  1  Hoffm.  479.    See  also  Sandf.  C%.  286. 

Tolman  v.  Mulcahy,  (Sup.  1907)   119  67.  Dewitt  v.  Brisbane,    (1858)    16 

App.  Div.  42,  103  N.  Y.  S.  936.  N.  Y.  508;  Johnson  v.  Bush,   ((3han. 

66.  White  v.  McNulty,  (Sup.  1898)  a.  1848)  3  Barb.  Ch.  207.    See  also 

26  App.  Div.   173,  49  N.  Y.  S.  903,  Wendelken  v.  Kaskel,    (City  Ct  Sp. 

affirmed  164  N.  Y.  582  mem.,  58  N.  T.  1884)  N.  Y.  Daily  Reg.  Mar.  28, 

E.     1094;     Mills    v.    United    States  1884. 

Printing  Co.,    (Sup.   19041    09  App  68.  Dewitt  v.  Brisbane,   (1868)   16 

Div.  605,  614,  91  N.  Y.  S.  185;  Tur-  N.  Y.  508;  Tylee  v.  Yate«,  (Sup.  G. 

rell  V.  Norman,    (Sup.  O.   T.   1855)  T.  1848)   3  Barb.  222. 

19   Banb.   263;    Tanenlieum   v.    New  69.  Dewitt  v.  Brisbane,   (1868)    16 

York    F.    Ins.    Exch.,    (Sup.    Sp.    T.  N.  Y.  508,  513. 
1900)  33  Misc.  134,  68  N.  Y.  S.  342. 
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partners  for  goods  sold  and  delivered,  a  receiver  appointed  in 
proceedings  to  dissolve  the  partnership  is  permitted  to  intervene, 
it  has  been  held  that  if  the  original  defendants  have  failed  to 
plead  the  indirect  illegality  of  the  contract,  the  receiver  has  no 
right  to  set  up  siich  defense,  on  behalf  of  and  for  the  benefits  of 
the  original  defendants,  so  as  to  affect  the  right  of  the  plaintiff 
to  recover  a  personal  judgment  against  such  defendants  without 
recourse  against  the  partnership  funds  in  the  hands  of  the  receiver 
necessary  for  the  protection  of  the  creditors  of  the  partnership. 
"  The  most,"  says  Miller,  J.,  "  that  Mierson  [receiver]  had  a 
right  to  claim  was  the  protection  of  the  fvinds  in  his  hands  as 
receiver,  and  a  judgment  in  favor  of  the  plaintiffs,  providing  that 
they  should  have  no  remedy  against  the  funds  in  the  hands  of 
the  receiver,  in  accordance  with  one  of  the  requests  made  by 
plaintiffs'  counsel  to  chaise,  which  was  refused,  would  have  fully 
protected  his  rights.  .  .  .  The  receiver,  who  represents  the  defend- 
ants, should  not  be  permitted  to  occupy  any  better  position  in  the 
defense  than  the  defendants  themselves.  His  whole  title  is  derived 
from  the  defendants,  who  do  not  claim  to  defend  the  action  upon 
any  such  ground  as  is  set  up  in  the  answer  of  the  receiver.  The 
only  ground  upon  which  he  can  insist  on  such  a  defense,  which 
the  defendants  refused  to  make,  is  that  he  represents  the  creditors, 
and  hence  it  may  be  required  in  order  to  protect  their  rights.  This 
is  not  enough,  and  he  should  not  be  allowed,  on  behalf  of  and 
for  the  benefit  of  the  defendants  and  without  their  request  or 
approval  and  in  opposition  to  their  refusal,  to  insist  upon  the 
same.""  The  state  may  assert  the  illegality  of  a  contract  entered 
into  through  its  representative." 

§  660.  Necessity  to  Plead  Defense  Generally. — According  to 
the  system  of  practice  prevailing  at  common  law  the  defendant 
in  an  action  of  assumpsit,  under  the  general  issue,  may  show  in 
defense  the  illegality  of  the  contract  sued  on,  for  under  the  gen- 
eral issue  anything  is  admissible  which  shows  that  the  plaintiff 
never  had  a  cause  of  action,"  and  this  view  has  been  taken  in 
!M>me  of  the  earlier  cases  under  our  Code  form  of  pleading  as  to 

70.  Honegger  v.  Wettstein,  (1883)  G.  T.  1854)  20  Barb.  429,  435; 
04  y.  Y.  262,  13  Abb.  N.  Cas.  393,  O'Toole  v.  Garvin,  (Sup.  G.  T.  1874) 
reversing  47  Super.  (Jt.  125,  11  Rep.  1  Hun  92,  3  Thomp.  &  C.  118;  Mil- 
275.  bank  v.  Jones,  (Super.  Ct.  1889)   57 

71.  Hough  v.  State.  (Sup.  1911)  Super.  Ct.  135,  139,  25  State  Rep. 
145  App.  Div.  718,  130  N.  Y.  S.  407.  868,  6  N.  Y.  8.  914  (per  Freedmaa, 

79.  See   Pepper   v.   Haight,    (Sup.      J.). 
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the  right  of  the  defendant  to  interpose  under  a  general  denial  the 
defense  that  the  contract  was  illegal.^'  Thus  in  an  action  by  a 
broker  to  recover  for  advances  and  services  rendered  in  the  pur- 
chases of  grain  on  the  exchange,  it  was  held  that,  though  the 
answer  was  only  a  general  denial,  the  defendant  was  entitled  to 
show  that  the  contract  for  the  plaintiff's  employment  was  illegal, 
the  parties  contemplating  at  the  time  a  gambling  contract  and  not 
a  bona  fide  purchase.'*  According  to  the  better  view,  however, 
under  our  Code  practice,  if  the  contract  is  not  illegal  on  its  face 
and  its  illegality  does  not  appear  from  the  evidence  of  the  plaintiff 
in  the  establishment  of  his  case,  the  defense  that  the  contract  is 
illegal  is  an  affirmative  defense,  and  should  ordinarily  be  pleaded 
to  enable  the  defendant  to  take  advantage  of  such  defense  if  the 
plaintiff  duly  objects  to  the  admission  of  evidence  to  establish 
it.'^    In  this  connection  Parker,  J.,  says :    "  In  this  case  it  neither 


73.  Russell  v.  Burton,  (Sup.  O.  T. 
1867)  66  Barb.  639;  Cary  v.  Western 
Union  Tel.  Co.,  (Sup.  G.  T.  1888) 
47  Hun  610,  16  State  Rep.  204,  20 
Abb.  N.  Cas.  333;  Hentz  v.  Miner, 
(Sup.  Q.  T.  1890)  68  Hun  428,  36 
State  Rep.  466  12  N.  Y.  S.  474. 

74.  HeDts  T.  ACner,  (Sup.  G.  T. 
1890)  68  Hun,  428,  35  State  Rep. 
466,  12  K.  Y.  S.  474.  In  this  case 
the  character  of  the  speculation  was 
eought  to  be  shown  by  the  defendant 
on  the  cross-examination  of  one  of 
the  plaintiff's  witnesses,  and  on  the 
objection  of  the  plaintiff  that  the 
evidence  was  incompetent,  irrelevant 
and  immaterial  was  excluded.  This 
was  held  to  be  error  on  the  broad 
ground  as  stated  by  Van  Brunt, 
P.  J.,  that  "under  a  general  denial 
of  a  complaint  alleging  a  contract 
a  defendant  has  a  right  to  prove 
anything  tending  to  show  that  no 
valid  contract  was  ever  entered  into. 
It  is  only  in  those  cases  where  there 
is  a  confession  and  avoidance  that  it 
is  necessary  to  plead  the  special 
facts  con<itituting  the  defense.  If 
the  eo-called  contract  forming  the 
basis  of  the  action  never  was  in  law 
a  contract,  because  contrary  to  the 
law,  a  general  denial  authorizes  the 
defendant  to  prove  that  fact."    The 


concurrence  by  Daniels,  J.,  la  ex- 
pressly placed  on  the  ground  that 
the  objection  being  general,  it  was 
not  sufficimt  to  justify  the  exclusion 
of  the  evidence  as  not  being  within 
the  iesue. 

78.  Codd  V.  Rathbone,  (1860)  19 
N.  Y.  37;  Valton  v.  National  Fund 
L.  Assur.  Co.,  (1869)  20  K.  Y.  32; 
IMngeldein  v.  Third  Ave.  R.  Co., 
(1868)  87  N.  Y.  676,  679,  5  Trans. 
App.  166,  reversing  on  other  grounds 
22  Super.  Ct.  79;  Goodwin  v.  Massa- 
chusetts Mut.  li.  Ins.  Co.,  (1878)  73 
N.  Y.  480;  Honegger  v.  Wettstein, 
(1883)  04  N.  Y.  262,  IS  Abb.  N.  Cas. 
393;  Milbank  v.  Jones,  (1891)  127 
N.  Y.  370,  38  State  Rep.  910,  28  N. 
E.  31,  reversing  67  Super.  Ct.  135, 
25  State  Rep.  868,  6  N.  Y.  S.  914; 
Cummins  v.  Barkalow,  (App.  1868) 
4  Keyes  614,  1  Abb.  App.  Dec.  479; 
Hunt  V.  New  York,  (Sup.  1900)  47 
App.  Div.  295,  297,  62  N.  Y.  S.  184; 
Pepper  v.  Haight,  (Sup.  G.  T.  1864) 
20  Barb.  429;  Mechanics'  Bank  v. 
Foster,  (Sup.  G.  T.  1866)  44  Barb. 
87,  19  Abb.  Pr.  47,  29  How.  Pr.  408; 
Gilbert  v.  Sage,  (Sup.  O.  T.  1871) 
6  Lans.  287.  affirmed  57  N.  Y.  639; 
Haywood  v.  Jones,  (Sup.  Q.  T.  1877 i 
10  Hun  ."iOO;  Drake  v.  Siebold,  (Sup. 
G.  T.  1804)   81  Hun  178,  62  SUte 
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appeared  from  the  complaint  or  the  evidence  presented  by  the 
plaintiff  that  the  contract  was  illegal,  and  as  we  have  already 
shown  when  the  plaintiff  rested  the  evidence  established  a  cause 
of  action.  The  general  denial  put  in  issue  all  matters  which  the 
plaintiff  was  bound  to  prove ;  nothing  more.  He  was  required  to 
prove  the  contract  entered  into  by  defendant,  which  was,  on  its 
face,  valid.  Having  accomplished  that  he  could  not  be  compelled 
to  enter  into  a  controversy  over  matters  not  appearing  in  the  con- 
tract involving  the  question  of  its  validity  or  invalidity  because  he 
had  not  been  notified  by  the  answer  that  the  defendant  proposed 
to  assert  his  own  participation  in  that  which  was  a  violation  of  law 
as  a  shield  against  the  consequences  of  his  agreement.  This  rule 
has  been  enforced  so  long  that  it  seems  unnecessary  to  support  it 
at  this  time  by  an  extended  reference  to  the  decisions,  and  we  shall 
therefore  end  the  discussion  by  citing  a  few  of  the  cases  in  which 
the  courts  of  this  state  have  said  that  a  defendant,  in  order  to 
avail  himself  of  facts  not  appearing  on  the  face  of  a  contract  to 
establish  its  invalidity,  must  plead  it."^'  And,  if  the  defense  is 
not  pleaded,  it  is  error  to  admit  over  the  plaintiff's  objection  evi- 
dence  tending  to  show  that  the  contract  was  illegal."  Thus  where 
a  policy  of  life  insurance  is  not  on  its  face  illegal  as  a  wager 
policy,  the  insurer  should  set  up  in  its  answer  the  defense  that 
the  policy  was  a  wager  policy  and  as  such  illegal,  and  thus  give 
the  beneficiary  an  opportunity  to  meet  the  issue."    In  an  action 


Hep.  694,  30  N.  Y.  S.  697  {  De  Baulte 
V.  Curiel,  (Super.  Ct.  G.  T.  1893)  2 
Misc.  170,  49  State  Rep.  622,  21  N. 
Y.  8.  617,  affirmed  142  N.  Y.  636 
mem.,  60  State  Bep.  866,  37  K.  E. 
666;  Keans  v.  New  York,  etc..  Ferry 
Co.,  (City  a.  G.  T.  1896)  17  Misc. 
272,  274,  40  N.  Y.  S.  366;  Boyer  v. 
Feno,  (Sup.  App.  T.  1897)  19  Misc. 
128,  77  State  Rep.  633,  43  N.  Y.  S. 
633,  affirming  18  Misc.  607,  77  State 
Bep.  506,  43  N.  Y.  S.  606;  Lee  v. 
Lee,  (Sup.  Tr.  T.  1903)  40  Misc.  251, 
81  N.  Y.  S.  986;  Moore  v.  Blanck, 
(City  Ct.  Tr.  T.  1911)  71  Misc.  267, 
129  N.  Y.  8.  1105;  Margolys  v.  Gold- 
stein. (Sup.  App.  T.  1905)  96  N.  Y. 
8.  186;  ^ynee  v.  Abramson,  (Sup. 
App.  T.  1906)  97  N.  Y.  S.  371; 
Rabinowits  v.  Cunard  Steamship 
Co.,  (Sup.  App.  T.  1909)  119  N.  Y. 
S.     625;     .Schreyer    v.     New    York, 


(Super.  Ct.  G.  T.  1875)  39  Super. 
GL  1;  Boswell  t.  Wetohoefer,  (Com. 
PI.  1880)  0  Daly  196;  May  v.  Bur- 
raa,  (City  a.  G.  T.  1884)  13  Abb. 
N.  Ca«.  384;  Vischer  v.  Bagg,  (Sup. 
G.  T.  1885)  21  Wkly.  Dig.  399.  See 
also  Hopkins  v.  Ensign,  (Sup.  G.  T. 
1887)  11  State  Rep.  85,  affirmed  122 
N.  Y.  144,  33  State  Rep.  299,  25  N. 
E.  306;  Stafford  Pavement  Co.  v. 
Mbnheimer,  (Super.  Ct.  1876)  41 
Super.  Ct.  184. 

76.  Milbank  y.  Jones,  (1891)  127 
N.  Y.  370,  376,  38  State  Rep.  910, 
28  N.  E.  31. 

77.  Boswell  t.  Welshoefer,  (Com. 
PI.  1880)   9  Daly  196. 

78.  Valton  v.  National  Fund  L. 
Assur.  Co.,  (1869)  20  N.  Y.  32,  36; 
Goodwin  v.  Massachusetts  Mnt.  L. 
Ins.  Co.,   (1878)    73  N.  Y.  480. 
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for  the  price  of  intoxicating  liquors  the  defense  that  the  sale  was 
illegal  because  the  seller  was  unlicensed  must  be  specially 
pleaded."  And  in  an  action  for  goods  sold  and  delivered,  the 
defense  that  the  contract  of  sale  was  indirectly  illegal,  such  fact 
not  appearing  in  the  plaintiff's  proof,  is  not  available  to  the 
defendants  under  a  general  denial.**  So,  where  the  contract  in 
suit*  is  legal  on  its  face  and  the  fact  that  it  was  entered  into  to 
secure  payment  for  services  to  be  rendered  under  an  ill^al  lobby- 
ing contract  does  not  appear  from  the  plaintiff's  proof,  such 
defense  is  not  available  under  a  general  denial."  The  defense  in 
an  action  for  money  loaned,  that  the  contract  was  illegal  because 
the  money  loaned  was  to  be  used  for  an  illegal  purpose,  should 
also  be  pleaded.**  In  an  action  on  a  cheek,  the  check  itself  estab- 
lishes a  prima  facie  case,  and  it  has  been  held  that  where  the 
defense  that  it  was  given  in  settlement  of  a  gaming  transaction 
is  not  specially  pleaded  it  is  not  available,  as  the  illegality  does 
not  necessarily  appear  from  the  evidence  offered  by  the  plaintiff 
to  establish  his  case." 

§  661. Wbere    Complaint   Shows   Illegality. — ^Where   the 

illegality  of  the  contract  appears  on  the  face  of  the  complaint, 
there  is  no  necessity  for  the  defendant  to  set  up  in  his  answer  the 
defense  of  illegality."  To  bring  a  case  within  this  rule,  however, 
the  complaint  must,  without  the  aid  of  any  presumption,  con- 
clusively show  that  the  contract  is  illegal."    Thus  where  in  a 


79.  Gilbert  v.  Sage,  (Sup.  G.  T. 
1871)  6  Lans.  287,  affirming  67  N. 
Y.  639;  Boawell  v.  Welslioefer,  (Cmo. 
PI.  1880)   9  Daly  196. 

80.  Honegger  v.  Wettstein,  (1883) 
94  N.  Y.  262,  13  Abb.  N.  Cas.  393. 

81.  Milbank  v.  Jones,  (1891)  127 
N.  Y.  370,  38  State  R^.  910,  28  N. 
E.  31,  reversing  67  Super.  CJt.  135, 
26  State  Rep.  868,  6  N.  Y.  S.  914. 

82.  De  Bautte  v.  Curiel,  (Super. 
Ct  G.  T.  1893)  2  Misc.  170,  49  State 
Rep.  622,  21  N.  Y.  S.  617,  affirmed 
142  N.  Y.  635  mem.,  60  State  Rep. 
865,  37  N.  E.  566. 

83.  May  v.  Burraa,  (CHty  Ct.  Q. 
T.  1884)  13  Abb.  N.  Cas.  384.  In 
this  case  Hall,  J.,  said:  "A  gaming 
traneaction  was  not  void  at  common 
law,  and  might  form  a  valid  con- 
sideration   for    a    contract,    and    a 


party  needs  the  aid  of  the  statute  to 
show  that  it  is  an  ill^al  considera- 
tion, and  if  he  intends  to  take  ad- 
vantage of  it  be  must  plead  it,  the 
same  as  usury,  limitations  or  any 
other  illegality  not  necessarily  ap- 
pearing upon  the  proofs  offered  to 
sustain   the    contract." 

See  supra,  section  364  et  seq.  as 
regards  the  presumption  of  con- 
sideration attaching  to  negotiable 
paper. 

84.  Milbank  v.  Jones,  (1801)  127 
N.  Y.  370,  376,  38  State  Rep.  910, 
28  N.  E.  31,  reversing  on  other 
grounds  57  Super.  Ct.  135,  26  State 
Rep.  868,  6  N.  Y.  S.  914;  Clifford  v. 
Hughes,  (Sup.  1910)  139  App.  Div. 
730,  124  N.  Y.  S.  478. 

85.  Lee  v.  Lee,  (Sup.  Tr.  T.  1903) 
40  Misc.  251,  81  N.  Y.  S.  986. 
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suit  to  compel  the  reconveyance  of  property  the  defendant  claimed 
that  it  appeared  from  the  face  of  the  complaint  that  his  agreement 
to  convey  was  a  part  of  an  illegal  transaction  to  defeat  proceed- 
ings against  the  plaintiff,  as  an  incompetent,  for  the  appointment 
of  a  committee  to  care  for  himself  and  his  property,  Spencer,  J., 
said:  "  The  complaint  in  this  action,  by  reciting  the  various  facts* 
in  relation  to  the  institution  of  the  lunacy  proceedings,  drifts 
very  close  to  the  line  of  danger ;  but  it  contains  no  specific  allega- 
tion that  the  conveyance  of  the  property  to  the  defendant,  and 
the  trust  therewith  created,  were  for  the  purpose  of  keeping  the 
property  from  the  control  of  any  committee  which  might  be 
appointed  by  this  court.  Nor  is  there  any  allegation  that  the 
defendant  agreed  to  hold  said  property  for  any  such  purpose. 
Bead  as  a  whole,  the  allegations  of  the  complaint  are  as  con- 
sistent with  innocence  as  guilt.  An  illegal  purpose  will  not  be 
implied.  The  illegality  of  the  transaction  does  not,  therefore, 
appear  upon  the  face  of  the  complaint."** 

If  the  illegality  of  the  contract  appears  on  the  face  of  the  com- 
plaint the  defense  may  be  taken  by  demurrer."  And  in  such  a 
case  an  allegation  in  the  complaint  that  the  contract,  which  on 
its  face  is  illegal  as  against  public  policy,  was  duly  and  lawfully 
executed  is  not  admitted  by  the  demurrer  so  as  to  require  the  court 
to  enforce  the  contract."  As  said  by  Ingraham,  J. :  "If  the  obli- 
gation was  one  which  would  be  void  under  the  law  of  our  state  as 
against  public  policy,  or  in  violation  of  some  rule  of  the  common 
law,  an  all^ation  that  it  was  lawfully  executed  could  not  be  held 
to  override  the  express  rule  of  law  violated  by  its  execution.  Thus, 
if  the  agreement  was  invalid  as  being  in  restraint  of  trade  or  as 
tending  to  establish  a  monopoly,  we  would  not  uphold  or  enforce 
it,  although  the  complaint  alleged  and  the  demurrer  admitted  that 
it  was  lawfully  executed.*"* 

§  662. Illegality  Appearing  from  Plaintiff's   Oase. —  The 

view  has  been  taken  that  the  general  rule  that  the  fact  that  a 
defense,  not  made  by  the  answer,  appears  in  the  proof  is  not 
sufficient  to  defeat  a  recovery  by  the  plaintiff,  where  it  arises  out 

86.  Lee  v.  Lee,  (Sup.  Tr.  T.  1903)  Co.,  (Sup.  1897)  15  App.  Div.  483, 
40  Mwc.  251,  263,  81  N.  Y.  S.  986.  490,  78  State  Kep.  503,  44  N.  Y.  S. 

87.  Thatcher  y.  Morris,   (1854)   11       603. 

N.  Y.  437;  Pease  v.  Walsh,   (Super.  88.  Dougan  v.  Evansville,  etc.,  R. 

Ct.  Sp.  T.  1875)   39  Super.  Ct.  614.  Co.,   (Sup.  1897)    16  App.  Div.  483, 

48  How.  Pr.  269.  490,  78  State  Bep.  503,  44  N.  Y.  S. 

88.  Dougan  v.  Eransyille,  etc.,  K.  503. 
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of  new  matter,  as  to  have  that  effect  it  must  be  allied  as  well  as 
proven,  applies  where  the  defense  is  the  illegality  of  a  contract 
which  is  valid  on  its  face.*"  Thus  where  an  individual,  carrying 
on  business  in  a  fictitious  partnership  name  in  violation  of  a 
statute,  sued  for  the  price  of  goods  sold  to  the  defendant,  it  was 
held  that  though  the  contract  of  sale  was  illegal,  the  defense  must 
be  pleaded,  and  where  this  was  not  done  the  plaintiff  could  recover 
though  his  evidence  showed  that  he  was  carrying  on  his  business 
in  violation  of  the  statute.*'  According  to  the  better  view,  how- 
ever, the  defendant,  even  under  our  Code  practice,  may,  under  the 
general  denial  and  though  the  contract  is  not  illegal  on  its  face, 
urge  that  the  evidence  of  the  plaintiff  shows  that  the  contract 
sued  upon  is  illegal  and  for  that  reason  that  he,  the  defendant, 
is  entitled  to  a  dismissal  of  the  complaint,  as  a  plaintiff  diould 
not  be  permitted  to  recover  where  according  to  his  own  showing 
the  contract  is  illegal.**  Thus  where,  in  an  action  for  services 
rendered,  the  plaintiff's  own  proof  showed  that  the  contract  was 
illegal,  the  services  contemplated  and  rendered  being  for  an 
illegal  object,  a  recovery  was  denied  though  the  defense  vras  not 
pleaded.**    It  seems  that  if  on  cross-examination  of  the  plaintiff 


90.  0*10016  V.  (Jarvin,  (Sup.  O.  T. 
1874)  1  Hun  02,  3  Thontp.  &  C.  118. 

91.  OToole  V.  Garvin,  (Sup.  G.  T. 
1874)  1  Hud  92,  3  Thomp.  &  0.  118. 
See  also  Swords  v.  Owen,  (Super. 
Ot.  G.  T.  1872)  34  Super,  a.  277, 
43  How.  Pr.  176.  According  to  the 
better  view,  aa  heretofore  shown,  the 
seller  is  not  precluded  from  recov- 
ering the  price  of  goods  sold  by  rea- 
son of  the  fact  that  he  carried  on 
his  business  in  violation  of  the  stat- 
ute.    See  supra,  section  424. 

92.  Honegger  v.  Wettstein,  (1883) 
94  N.  Y.  262,  260,  13  Abb.  N.  Cas. 
393;  Milbank  v.  Jones,  (1891)  127 
N.  Y.  370,  375,  38  State  Rep.  910, 
28  K.  E.  31,  reversing  on  other 
grounds  67  Super.  Ot.  136,  26  State 
Rep.  868,  6  N.  Y.  S.  014;  Auerbach 
V.  Curie,  {Sup.  1907)  119  App.  Div. 
175,  104  N.  Y.  S.  233;  Landes  v. 
Hart,  (Sup.  1909)  131  App.  Div.  0, 
115  N.  Y.  S.  337;  Clifford  v.  Hughes, 
(Sup.  1910)  139  App.  Div.  730,  124 
N.  Y.  S.  478;  Chard  v.  Ryan-Parker 
Constr.  Co.,    (Sup.   1918)    182  App. 


Div.  455,  169  N.  Y.  S.  622;  Ehel  T. 
Smith,  (Sup.  1805)  3  Caines  187; 
Russell  V.  Burton,  (Sup.  G.  T.  1867) 
66  Barb.  539;  Cary  v.  Western 
Union  Tel.  Co.,  (Sup.  G.  T.  1888)  47 
Hun  610,  612,  16  State  Rep.  204,  20 
Abb.  N.  Cas.  333 ;  Burger  v.  Koelsch, 
(Sup.  G.  T.  1894)  77  Hun  44,  58 
State  Rep.  69,  28  N.  Y.  S.  460;  Drake 
V.  Siebold,  (Sup.  G.  T.  1894)  81  Hun 
178,  62  State  Rep.  694,  30  N.  Y.  S. 
697;  Parks  v.  Jacob  Dold  Packing 
Co.,  (Super.  Ct.  G.  T.  1894)  6  Misc. 
670,  67  State  Rep.  788,  27  N.  Y.  8. 
.289;  McKee  v.  Cheney,  (Sup.  Sp.  T. 
1876)  62  How.  Pr.  144;  Lewis  v. 
Goetschius,  (Sup.  O.  T.  1884)  20 
Wkly.  Dig.  140.  See  also  Veazey  T. 
Allen,  (1003)  173  N.  Y.  369,  6«  N. 
£.  103. 

08.  Cary  v.  Western  Union  Td. 
Co.,  (Sup.  G.  T.  1888)  47  Htm  610, 
16  State  Rep.  204,  20  Abb.  N.  Caa. 
333,  335  (the  court  in  this  case,  how- 
ever, in  what  may  be  called  dictum, 
going  further  than  necessary  and 
laying    down    the   broad    role   that 
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evidence  showing  the  illegality  of  the  contract  is  admitted  with- 
oat  objection  the  defense  is  available  though  not  pleaded.**  Thus, 
where,  in  an  action  for  breach  of  a  contract  of  employment,  the 
breach  consisting  in  the  repudiation  of  the  contract  by  the 
employer  before  any  services  were  rraidered  by  the  plaintiff,  it 
appeared  on  the  cross-examination  of  the  plaintiff  that  she  was 
to  render  services  in  serving  intoxicating  liquors  in  violation  of 
the  statute  prohibiting  the  employment  of  women  for  such  pur- 
pose, it  was  held  that  the  defendant  could  avail  himself  of  the 
defense  that  the  contract  was  illegal  under  a  general  denial.* 
To  bring  a  case  within  this  rule  the  plaintiff's  case  must  show 
that  the  contract  was  necessarily  illegal.  Thus  in  an  action  to 
compel  the  defendant  to  reconvey  properly  in  pursuance  of  his 
agreement  to  do  so  after  pending  lunacy  proceedings  against  the 
plaintiff  were  terminated,  wherein  it  was  held  that  it  did  not 
necessarily  appear  from  the  plaintiff's  proof  that  the  contract  to 
convey  was  illegal  as  having  for  its  object  the  defeat  of  the  lunacy 
proceedings,  Spencer,  J.,  said:  "Nor  do  I  think  the  illegality 
of  the  contract  necessarily  appears  from  the  plaintiff's  evidence. 
The  strongest  language  employed  by  him  is  as  follows:  '  She  said 
they  could  take  my  property  out  of  my  hands  and  put  it  in  the 
hands  of  a  commission  and  I  would  have  to  take  whatever  they 
were  a  mind  to  give  me;  I  could  not  have  any  control  of  it.  I 
did  not  want  it  that  way.  I  thought  I  could  take  care  of  it  myself.' 
But  he  nowhere  says  that  the  defendant  agreed  to  withhold  the 
property  from  a  committee  in  case  one  were  appointed;  or  that 
either  of  them  understood  that  the  transaction  into  which  they 
entered  was  for  that  purpose. ' '  *•  Where  the  action  is  brought 
on  a  check  given  on  the  discontinuance  of  a  prior  action  on 
another  check,  if  the  defense  that  the  latter  check  was  given  for 
a  gambling  debt  is  not  pleaded  in  the  second,  it  has  been  held  that 
it  is  not  available,  though  the  parties  stipulate  in  submitting  the 
case  to  the  court  that  "  the  original  check  on  which  the  first  action 

the  defense  that  the  contract  was  il-  T.  1809)   25  Misc.  736,  66  N.  Y.  8. 

legal  is  admissible  under  a  general  682.    But  see  Margolys  v.  Goldstein, 

denial    without    any    necessity    for  (Sup.  App.  T.  1906)  06  N.  Y.  S.  186. 

pleading  to  the  same  extent  ae  under  9S.  Wilking  v.  Bichter,  (Sup.  App. 

the  general  issue)  ;    Paries  v.  Jacob  T.  1809)    26  Misc.  736,  66  N.  Y.  S. 

Dold  Packing  Co.,  (Super.  (3t.  G.  T.  682. 

1894)    6  Misc.   670,   57   State  Hep.  M.  Lee  v.  Lee,  (Sup.  Tr.  T.  1903) 

788,  27  N.  Y.  S.  289.  40  Misc.  261,  263,  81  N.  Y.  S.  986. 
94.  Wilking  y.  Ricbter,  (Sup.  App. 
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was  brought  was  given  in  settlement  of  money  lost  by  defendant 
at  gambling,  and  in  said  first  action  the  defense  of  gambling  was 
set  up  as  an  afiSrmative  defense."*' 

§  663.  Denial  of  Belief  by  Oonrt  Sua  Sponte ;  Baismg  Question 
on  AppeaL — Where  the  illegality  of  the  contract  appears  on  the 
face  of  the  complaint  or  on  the  plaintiff's  proof,  or  even  it  seems 
from  the  evidence  of  the  defendant,  admitted  without  objection, 
it  then  becomes  the  duty  of  the  court  of  its  own  motion  to  deny 
relief  without  reference  to  the  state  of  the  pleadings.**  In  such 
a  case  the  parties  will  not  be  permitted  to  waive  the  objection,** 
for  as  heretofore  shown  the  refusal  of  the  court  to  enforce  an 
illegal  contract  is  in  furtherance  of  the  public  interest  and  not 
in  aid  of  the  defendant.'  "  Where  the  general  public,"  says 
Hatch,  J.,  "  is  affected  by  the  violation  of  the  particular  statute, 
or  the  provisions  of  any  public  law,  in  such  case  the  enforcement 


97.  Moore  v.  Blanck,  (City  Ct  Tr. 
T.  1911)  71  Misc.  267,  129  N.  Y.  S. 
1105.  In  this  case  Green,  J.,  says: 
"  Vve  are  now  dealing  with  the  sec- 
ond action  brought,  which  is  entirely 
a  new  action,  and  while  the  recita- 
tion of  the  defense  of  gambling  in 
the  first  cause  of  action  mentioned 
in  the  stipulation  may  be  good  as 
an  -historical  narration  of  the  facts 
in  that  action  as  they  occurred,  it 
nevertheless  in  my  opinion  ie  worth- 
less to  aid  the  defendant,  in  view  of 
the  absence  of  the  defense  of  gam- 
bling in  the  answer  in  the  case  at 
bar.  Whether  the  shrewd  language 
ased  in  the  last  clause  of  the  stipu- 
lation- was  purposely  designed  to  luU 
the  defendant's  counsel  to  sleep  with- 
out awakening  him  to  the  condition 
of  his  pleading  in  the  case  at  bar,  I 
am  unable  to  say;  suffice,  however, 
that  the  fact  remains  if  my  interpre- 
tation of  the  stipulation  be  correct." 

98.  Baird  v.  Sheehan,  (Sup.  1899) 
38  App.  Div.  7,  15,  56  N.  Y.  S.  228, 
affirmed  in  opinion  below  166  N.  Y. 
631,  60  N.  R.  1107;  Dunham  v.  Hast- 
ings Pavement  Co.,  (Sup.  1900)  56 
App.  Div.  244,  247,  67  N.  Y.  S.  632, 
reargiiment  denied  57  App.  Div.  426, 
68  N,  Y.  S.  221;  Drake  v.  T^uer, 
(Sup.  1904)  93  App.  Div.  86,  88,  86 


N.  Y.  S.  986,  15  N.  Y.  Annot.  Cas. 
68,  afi&rmed  182  N.  Y.  633  mem.,  76 
N.  E.  1129;  Barry  v.  MulhaU,   (Sup. 

1914)  162  App.  Div.  749,  147  N.  Y. 
S.    996;     Sprague    v.    Webb,     (Sup. 

1915)  168  App.  Div.  292,  153  N.  Y. 
S.  1020;  Metz  v.  Wbodward-Brown 
Realty  Co.,  (Sup.  1918)  182  App. 
Div.  60,  169  N.  Y.  S.  299;  C!hard  v. 
Ryan-Parker.  Conetr.  C!o.,  (Sup. 
1918)  182  App.  Div.  45B,  169  N.  Y. 
S.  622;  Ruasell  v.  Burton,  (Sup.  O. 
T.  1873)  66  Barb.  539,  543;  Burger 
V.  Koelsch,  (Sup.  G.  T.  1894)  77 
Hun  44,  59  SUte  Rep.  69,  28  N.  Y.  S. 
460;  Keams  v.  New  York,  etc..  Ferry 
C5o.,  (Sup.  App.  T.  1896):  19  Misc. 
19,  21,  42  N.  Y.  S.  771 ;  Onion  v. 
Marsh,  (Sup.  Sp.  T.  1916)  97  Misc. 
606,  161  N.  Y.  S.  819,  165  N.  Y.  S. 
746;  Colton  v.  Simmons,  (Sup.  G. 
T.  1887)  6  State  Rep.  608;  Bennett 
V.  American  Art  Union,  (Super.  (Jt. 
1852)  7  Super.  Ct.  614,  631,  10  N. 
Y.  lieg.  Obs.  132.  See  also  Burger 
V.  Koelsch,  (Sup.  G.  T.  1894)  77 
Hun  44,  69  State  Eep.  69,  28  N.  Y. 
S.  460. 

99.  Conlon  v.  Marsh,  (Sap.  Sp.  T. 

1916)  97  Misc.  506,  161  N.  Y.  S. 
819,  165  N.  Y.  S.  745. 

1.  See  supra,  section  641. 
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of  rights  arising  thereunder  is  or  may  be  opposed  to  good  morals 
or  a  sound  public  policy,  and  courts  will  refuse  their  aid  to  parties 
so  contracting,  and  will  in  every  instance  leave  them  as  it  found 
them.  In  such  a  case  it  is  not  necessarily  essential  that  the  illegal- 
ity be  pleaded.  Courts  of  their  own  motion  will  interfere  and  deny 
the  right  to  any  relief  thereunder  without  reference  to  the  state 
of  the  pleadings.  ...  In  the  present  case  the  learned  court  below 
took  the  view  that  the  contract  fell  within  the  second  class  of 
cases ;  that  it  was  void  as  being  in  contravention  of  a  sound  public 
policy,  and  for  that  reason  the  court  would  not  lend  aid  to  its 
enforcement.  It  is  evident  that  if  this  view  finds  support  in  the 
testimony  the  learned  court  was  clearly  right,  and  the  state  of  the 
pleadings  would  not  be  controlling  of  its  action."' 

Where  the  case  is  tried  before  a  referee,  and  the  illegality  of 
the  contract  clearly  appears,  it  is  the  duty  of  the  court  to  deny 
relief,  though  the  objection  to  the  plaintiff's  recovery  on  the 
ground  that  the  contract  was  illegal  was  not  made  before  the 
referee.* 

It  is  also  held,  where  the  plaintiff's  own  testimony  shows  the 
illegality  of  the  contract  or  this  appears  on  the  face  of  the  com- 
plaint, that  the  defendant  is  not  precluded  from  raising  this 
question  on  appeal  by  the  fact  that  it  was  not  raised  at  the  trial, 
because  the  objection  could  not  have  been  obviated  had  it  been 
so  raised.*  And  even  though  the  point  is  not  raised  by  the  appel- 
lant, it  nevertheless  becomes  the  duty  of  the  Appellate  Court 
to  intervene  where  it  appears  upon  the  face  of  the  record  that  the 
contract  is  against  public  policy.' 

.  §  664.  Sufficiency  of  Plea  of  Illegality. —  If  the  contract  is  not 
illegal  on  its  face,  it  is  not  sufficient,  it  seems,  to  allege  in  the 
answer  in  general  terms,  that  the  contract  was  illegal;  the  facts 

9.  Ihinham  v.  Hastings  Pavement  (Sup.  1916)   168  App.  Biy.  292,  US 

Co.,   (Sup.  1900)    66  App.  Div.  244,  N.  Y.  S.  1020.    But  see  Beck  v.  Bau- 

247,  67  N.  Y.  8.  632.  nuuin,    (Sup.    1919)    187   App.   Div. 

8.  Sprague  v.  Webb,    (Sup.  1916)  774,  782,  175  N.  Y.  S.  881,  revereins 

168  App.  Div.  202,  153  N.  Y.  S.  1020.  105  Misc.  584,  173  N.  Y.  S.  772. 

4.  Doncet  v.  Massachusetts  Bond-  6.  Baird  v.  Sheehan,    (Sup.   1899) 

ing,  etc.,  Oo.,   (Sup.  1917)   180  App.  38   App.   Div.   7,   56   N.   Y.    S.   228, 

Div.  699,  167  N.  Y.  S.  892;  Preiser  affirmed  on  opinion  below  166  N.  Y. 

v.  Solomon,  (Sup.  a.  App.  T.  1918)  631,  60  N.  E.   1107;  Barry  v.  Mul 

170   N.   Y.   S.   307;    Lewis   v.   Goet-  hall,  (Sup.  1914)   162  App.  Div.  749, 

sdiius,   (Sup.  G.  T.  1884)   20  Wkly.  147  N.  Y.  S.  996. 
Kg.  140.    See  also  Sprague  v.  Webb, 
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or  grounds  rendering  it  illegal  ahould  be  alleged.*  And  it  also 
aeems  that  an  allegation  in  the  answer  that  the  contract  was  illegal, 
coupled  with  an  enumeration  in  the  same  paragraph  of  si)ecific 
grounds  of  illegality,  does  not  entitle  the  defendant  to  prove  any 
ground  of  illegality  not  so  specified.'  To  constitute  a  sufficioit 
plea  of  illegality,  where  the  contract  is  not  ill^al  on  its  face,  it  is 
not  essential  that  the  defendant  expressly  allege  in  his  answer 
that  the  contract  was  illegal  or  against  public  policy.  It  is  suffi- 
cient if  it  alleges  the  facts  which  show  the  illegality  of  the  con- 
tract.* Thus  where,  in  an  action  on  a  contract  under  seal  to  pay 
a  certain  sum  in  annual  instalments,  the  answer  alleges  that  the 
purpose  of  the  contract  was  to  stifle  competition  at  the  letting  of 
municipal  property  at  public  auction,  without  in  express  terms 
alleging  that  the  contract  was  illegal,  it  was  held  to  allege  suffi- 
ciently the  defense  of  illegality,  Ingraham,  J.,  saying:  "  This 
defense  is  a  statement  of  the  facts  which  existed  when  the  agree- 
ment was  made  and  the  consideration  which  induced  the  plain- 
tiffs to  demand  and  the  defendant  to  agree  to  pay  the  amount  to 
recover  for  which  this  action  is  brought;  and  while  the  answer 
does  not  characterize  the  agreement  thus  sought  to  be  enforced 
as  an  agreement  against  public  policy  and  void,  its  object,  intent 
and  effect  are  alleged  as  a  defense  to  the  action,  and  there  is  no 
case  which  holds  that  where,  as  a  defense,  the  defendant  alleged 
that  the  object  and  intent  of  the  agreement  and  its  effect  when 
duly  carried  out  will  be  to  accomplish  an  object  which  is  con- 
demned as  against  public  policy,  the  contract  will  be  enforced. 

6.  IMng^ldein  v.  Third  Ave.  R.  Co.,  aa  being  without  any  consideration 
(Super.  Ct.  O.  T.  1861)  22  Super.  by  reason  of  the  contract  with  the 
Ct.  79,  reversed  on  other  groundg  37  corporation;  the  whole,  apparently, 
N.  Y.  675.  See  also  Donovan  v.  Com-  stated  as  one  defense.  I  do  not 
pagnie  Qeneral  Trans-Atlantique,  understand  that  a  general  all^ation 
(Super.  Ct.  Sp.  T.  1857)  39  Super.  that  a  contract  was  illegal  would 
Ct.  519.  enable  a  party  to  prove  every  fact 

7.  Dingeldein.  v.  Hiird  Ave.  R.  Co.,  that  might  make  it  so;  it  is  rather 
(Super.  Ct.  a.  T.  1861)  22  Super.  the  averment  of  a  l^al  result  than 
Ct.  79,  reversed  on  other  grounds  37  a  fact,  and  the  enumeration  of  legal 
N.  Y.  575,  5  Trans.  App.  155.  In  objections  in  the  same  paragraph 
this  case  Robertson,  J.,  saya:  "The  would  seem  to  be  an  explanation  of 
defendants  have  only  alleged  in  their  what  was  meant  by  such  illegality." 
answer  generally  tliat  the  original  8.  Coverly  v.  Terminal  Warehouse 
agreement  was  illegal,  and  in  the  Co.,  (Sup.  1903)  86  App.  Div.  488, 
same  paragraph  proceed  to  enu-  83  N.  Y.  S.  369,  on  prior  appeal  TO 
merate  certain  legal  reasons  why  it  App.  Div.  82,  75  N.  Y.  S.  146, 
was  void,  such  as  being  a  collateral  affirmed  178  N.  Y.  602  mem.,  70  N. 
undertaking  and  not  in  writing,  and  E.  1097. 
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As  has  been  frequently  said,  the  court,  in  refusing  to  enforce  these 
agreements,  does  so,  not  because  it  desires  to  relieve  one  of  the 
parties  to  such  an  agreement  from  the  obligation  that  he  assumes, 
but  because  of  the  fact  that  the  making  of  such  an  agreement  is  an 
injury  to  the  public,  and  that  the  only  method  by  which  the  law 
can  prevent  such  agreements  from  being  made  is  to  refuse  to 
enforce  them."*  A  referee  has  no  power  upon  the  trial  of  an 
action  before  him  to  allow  the  answer  to  be  amended  where  the 
allegations  of  the  amendment  constitute  a  new  defense  to  the 
action,  and  therefore  cannot  allow  an  amendment  setting  up  the 
defense  that  the  contract,  which  is  valid  on  its  face,  is  illegal  for 
collateral  matters."  For  example :  The  defendant,  by  his  answer 
to  the  complaint  in  an  action  brought  to  recover  damages  for  the 
alleged  breach  of  a  contract  made  between  the  parties,  admitted 
that  he  signed  the  instrument  set  forth  in  the  complaint  and  denied 
each  and  every  other  allegation  of  the  complaint.  He  did  not 
allege  that  the  contract  was  invalid  for  any  cause.  At  the  close 
of  the  evidence  the  defendant  moved  to  amend  his  answer  by 
inserting  an  allegation  to  the  effect  that  the  contract  was  based 
in  part  upon  a  criminal  conspiracy  to  injure  trade  and  commerce, 
and  that  it  was  against  public  policy  and  void.  It  was  held  that 
the  allegations  of  the  amendment  constituted  a  new  defense  to  the 
action  and  the  referee  had  no  power  to  allow  the  amendment." 

9.  Cov«rly  v.  Terminal  Warehouse  11.  Drake  v.  Siebold,  (Sup.  G.  T. 
Co.,  (Sup.  1903)  86  App.  Div.  488,  1804)  81  Hun  178,  62  State  Rep. 
490,  83  N.  Y.  S.  369.                                   694,  30  N.  Y.  S.  697. 

10.  Drake  v.  Siebold,  (Sup.  G.  T. 
1894)  81  Hun  178,  62  State  Rep. 
694,  30  N.  Y.  S.  607. 

-  f.      : 


Digitized  by  VjOOQIC 


Digitized  by 


Google 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


Digitized  by  VjOOQIC 


'  /  L0C/VT10N^  .  ,  r''^^^ 

NEW  "TOIF '""'"' 
LAW  OF  CONTRACTS 

I 

VOLUME  1 
§§  1-664 

1962 
Cumulative  Annual  Pocket  Part 

Replacing  prior  pocket  part  in  back  of  volume 


For  Use  During 
1963 


SrooUya,  IT.  T. 
Bdwaxd  Thompson  Company 


Digitized  by  VjOOQIC 


\ 


EXPLANATION 


This  Cumulative  Annual  Pocket  Part  contains  annotations  from 
all  the  reported  cases  which  relate  to  the  subject  matter  discussed  in 
the  text  of  the  main  volume. 

It  also  directs  attention  to  subsequent  changes  in  the  statutes  quoted 
or  cited  in  the  main  volume  text,  which  might  have  some  bearing  upon  the 
statements  contained  therein. 

The  annotations  included  in  this  pocket  part  close  with  cases  re- 
ported in: 

New  York  Reports,  Second  Series vol.  1 1 

Appellate  Division  Reports,  Second  Series 17 

Miscellaneous  Reports,  Second  Series  -- 35 

North  Eastern  Reporter,  Second  Series  -- 184 

New  York  Supplement,  Second  Series 231 

Later  annotations  will  be  cumulated  in  subsequent  annual  pocket 
parts. 


Copyright©  1924,  1926, 1929, 1930, 1931, 1933, 1934, 1935, 1936, 1937, 1938, 

1939,  1940,  1941,  1942,  1943, 1945,  1946, 1947, 1949,  1950, 1951, 

1952,  1953,  1954,  1955, 1956, 1957,  1958,  1959, 1960,  1961 

by 

Edward  Thompson  Company 


Copyright  ©  1962 

by 

Edward  Thompson  Company 


1  N.Y.L.Contracts 
1962  P.P. 


Digitized  by 


GoosJc., 


r 


NEW  YORK 
LAW  OF  CONTRACTS 


CHAPTER    I 
Introductory 


§  1.    Contracts  Defined 

Contract  Defined. — J.  B. 
Preeton  Oo.,  Inc.  t.  FaBkhooaer.  19S8. 
an  N.T.  140,  184  NJS.  787 :  Carder 
Bealt7  Corporadon  t.  8tat^  1941,  266 
App.DlT.  459,  28  N.T.S.2d  305.  af- 
Ibined  285  N.T.  808,  85  N.E.2d  UM. 
motion  denied  280  N.T.  004.  S5  N.E.2d 
Ml. 

Subjeet  Matter  of  Contracts.— An 
idea  which  never  takps  concrete  form 
at  the  time  of  diRoIosure.  even  if 
novel,  ia  not  the  subject  of  a  prop- 
erty right  or  of  contract.  Stone  v. 
Itarcns  Loew  Booking  Agency,  1040. 
63  N.T.S.2d  220. 

An  idea,  if  valuable  may  be  the 
rabject  of  contract.  High  v.  Trade 
Union  Courier  Pnb.  Corp.,  1046. 
Miac.,  80  N.T.S.2d  626.  affirmed  275 
App.Div.  803.  89  N.T.S.2d  627.  rear- 
gnment  &  appeal  denied  275  App.Div 
022.  00  N.T.S.2d  681. 

Uailataral  Contract. — A  'HuUateral 
contract"  usually  creates  no  obliga- 
tion at  ita  inception,  but  is  merely 
a  promise  to  do  something  in  fu- 
tare,  if  promisee  performs  specified 
act  within  stipulated  period  or,  in  ab- 
•ence  of  any  precise  specification  of 
time  for  performance,  within  reason- 
able time,  and  no  enforceable  obliga- 
tion is  imposed  on  promisor,  unless 
spedlied  act  is  thus  performed,  but 
if  it  is  performed,  contract  matures 
and  original  promise  ia  enforceable. 
Braaer  Co.  v.  Kaufman,  1066,  138  N. 
X.S.2d  743. 

A  "unilateral  contract"  is  one  in 
whidi  the  promisor  agrees  to  per- 
formance providing  the  promisee  does 
iriiat  ia  requested  of  him.  the  prom- 
Icee'a  act  being  at  the  same  time  ac- 
eaptance  ot  offer  and  performance. 
BnecK  V.  Fairfield  Securities  Corp., 
1868.  202  Iliac.  060.  120  K.YSJZd  60, 


X 


1  N.Y.L.Contracts 
1962  P.P. 


reversed  on  other  grounds  281  App. 
Div.  102.S,  121  N.Y.S.2d  282,  appeal 
denied  282  App.Div.  683,  122  N.T. 
S.2d  817. 

S  2.  Classiflcation  of  Contracts; 
Executory  and  Execnted  Con- 
tracts 

Contract  to  Katahlish 
Credit  in  Foreign  Country  Regarded 
as  Executory. — Uravenhorst  v.  Zim- 
mFrinmi  (1923)  236  N.  Y.  22,  13B 
NJB.  760 

§  S.     Express   and   Implied 

or  Qnad  Contracts 
Part   of    Aection   quoted   in   Matter 
of   Altmann,    (Sur.   1933)    140  Mi8& 
115,  26(1  N.  Y.  S.  773. 

Implied  Contract  Defined.— A  ctm- 
tract  it>  an  "implied  contract"  where 
tlie  agrpemeni  is  a  matter  of  infer- 
enc<>  and  deduction  as  evidenced  by 
the  conduct  of  or  a  course  of  dealing 
or  practice  between  the  parties. 
Winohnrgh  t  Seeman  Bros.,  1040, 
21  N.T.S.2d  180. 

Quasi  Contracts. — "Quasi  contract" 
means  a  contract  implied  in  law. 
Dentists'  .Supply  Co.  of  N.  Y.  v 
Cornelius.  196.S.  281  App.I>iv.  306, 
119  N.Y.S.2d  570.  appeal  granted  281 
App.Div.  882.  U9  N.T.S.2d  924. 

i  4.    Specialties  and  Simple 

Contracts 

A  contract  may  be  sealed 
at  to  one  party  and  not  sealed  as  to 
another. — Brooklyn  Public  Library  v. 
New  York,  (Sup.  1928)  222  App.  Div. 
422,  226  N.  Y.  S.  491. 

(Tecesaity  for  Seal. — ^To 
oonstitute  a  document  a  sealed  in- 
strument there  must  be  something  in 
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the  nature  of  ft  Mai,  Mme  mark  to 
indicate  a  teal  affixed  to  tbe  aigna- 
turea.  Intention  to  eeal  indicated  t^ 
the  reciUl  "signed,  waled  and  de- 
livered" or  the  worde  "wherennto, 
we  have  affixed  our  leals"  de  not 
malce  a  sealed  instrument,  if  as  a  fact 
nothing  is  affixed  to  the  signature 
which  the  law  recognizes  as  a  seaL 
Bhnpire  Trust  Co.  v.  Heinze,  (1926) 
242  N.  T.  476,  1(2  N.  E.  266. 

Recital  that  lastrdment  to  8Mla4 
Does  Not  Make  It  So.— WeitUng  t. 
Sorenson,  (1984)  241  AppJHv.  877, 
272  N.T.&  938. 

Neceaeity  for  Recital  as 
to  SeaL — Brooklyn  Public  Library  v. 
New  York,  (Sup.  1928)  222  App.  Div. 
422,  226  N.  T.  B.  491. 

"Sealed  Instromeet."— 
Where  parties  recited  in  body  of  op- 
tion to  buy  property  that  they  attach- 
ed their  seals,  acknowledged  and  con- 
fessed receipt  of  consideration,  and 
did  in  fact  add  their  seals  at  the  end 
in  proper  form,  the  option  was  a 
"sealed  instrument"  within  require- 
ments of  statute.— Ooefaran  t.  Tay- 
lor, 1987,  273  N.X.  172,  7  N.E.2d  89. 

At  common  law,  it  was  usual  to  im- 
ply an  individual  responsibility  from 
an  individual  signature  under  seal. 
Mayer  v.  Crandall,  1955,  285  App.Div. 
723,  140  N.Y.S.2d  853. 

Alterations. — Contracts  which  pro- 
vide for  subsequent  changes  therein 
are  not  nnasnol,  and  where  change 
is  made  pursuant  to  contractual  pro- 
vision for  such  change,  contract  as 
so  changed  is  as  completely  voluntary 
and  consensual  and  cooperative  as 
was  contract  as  originally  agreed  up- 
on. General  Elec.  Co.  v.  S.  EQdn-on- 
the-Square,  Inc.,  1953,  121  N.Y.S.2d 
37. 

§  6.    Beaviaites     of     Oonsounul 
Contracts  Oenenlly 

Assent  Bvidenced  by 
Offer  and  Acceptance. — Publication 
Div.  of  International  Transportation 
Assn.,  Inc.  v.  Blakealee,  (Sup.  1929) 
225  App.Div.  229,  232  N.Y.S.  5(«; 
Citizens  Nat.  Bank  &  Trust  Ck>.  ol 
Fulton  V.  First  Trust  &  Deposit  Oo. 
of  Syracuse,  N.  T.,  (Sup.Ct.  1965)  24& 
App.Div.  240,  281  N.Y.8.  188. 

Illeianty.— A  "contract"  most  pos- 
sess competent  pasties,  a  legal  ob- 


ject, and  sufficient  consideration,  and 
hence  contract  contemplating  doing  et 
thing  which  is  unlawful  at  time  of 
maldng  of  contract  is  void,  while  con- 
tract contemplating  doing  of  thing 
which  thereafter  becomes  unlawful 
ceases  to  be  operative  upon  taldng 
efFect  of  prohibitory  law.-  Colonial 
Operating  Corporation  v.  Hannon 
Sales  &  Service,  1942,  178  Misc.  879, 
34  N.Y.S.2d  116,  modified  on  other 
grounds,  1942,  178  Misc.  885,  36  N. 
Y.S.2d  746,  modified  on  other 
grounds,  1943,  265  App.Div.  411,  39 
N.Y.S.2d  217,  appeal  granted.  1943, 
266  App.Div.  742,  41  N.Y.S.2d  953. 

Persons  may  properly  contract  so 
as  to  guide  their  behavior  with  one 
another  in  the  future  and  legally  pro- 
tect each  other  in  so  doing  in  accord- 
ance with  the  terms  of  sudi  con- 
tract, provided  that  no  express  law 
is  violated  thereby.  In  re  Towm 
Paint  Co.,  1943,  179  Mac.  818,  39 
N.Y.S.2d  685. 

Necessary  Elemssts  of  Contracts— 

The  absence  of  any  of  the  essen- 
tial elements  of  an  agreement  is  a 
bar  to  its  enforceability.  Brause  v. 
Goldman,  1960,  10  AJ).2d  328,  199  N. 
Y.S.2d  606. 

Good  faith  and  fair  dealing  are  re- 
quired of  all  parties  to  a  contract. 
Lowe  V.  Feldman,  1957,  11  Misc.2d  8. 
168  N.Y.S.2d  674,  affirmed  6  AJD.2d 
684, 174  N.Y.S.2d  949. 

A  contract  when  prepared  by  party 
who  is  charged  with  fundamental 
knowledge  of  all  its  details  should 
embody  all  the  elements  required  for 
its  performance  so  that  in  reUaBc« 
upon  them,  a  proper  bid  may  be  sub- 
mitted. A.  S.  Wiekstrom,  Inc.  v. 
State,  1967,  6  Mi8c.2d  919,  162  N.Y. 
S.2d  292. 

To  make  a  writing  valid  and  enforce- 
able as  an  agreement,  the  promiso 
must  be  certain  and  explicit,  the  foil 
intention  of  the  parties  must  be  rea- 
sonably ascertainable,  it  must  con- 
tain all  the  essential  terms  of  a  tund- 
ing  agreement,  and  must  l>e  neither 
vague  nor  indefinite.  Miskowitx  v. 
Starobin,  1048,  181  Ifiae.  446,  41  N. 
Z.S.2d  786.  affirmed  267  AppJHt.  BOO, 
47  N.YJ3.2d  811. 

To  recover  upon  a  contract  to  jfmr 
for  services,  tltere  must  l>e  psirtiea 
competent  to  contract,  snbject-«Bait- 
ter,  consideration,  and  performawoe. 
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or  its  equivalent,  and  a  lack  of  ei- 
ther element  is  fatal.  Curley  v.  Fre- 
richs,  1943,  41  N.Y.S.2d  763. 

§  6.    NecesBity  tiuX  Contract  Be 
in  Writing 

Statntes  Cited  In  Taxt  McKin- 
ney's  Real  Property  Law,  {  25tt,  waa 
amended  by  L.1944,  c.  198,  eff.  March 
18,  1944,  by  substituting  "party  to 
be  charged"  for  "lessor  or  grantor". 

McKinney's  Personal  Property  Law, 
i  31,  was  amended  by  L.1933,  c.  616, 
which  added  subds.  7  and  8,  eff.  April 
28,  1933,  by  L.1043,  c.  104,  which 
added  subd.  9,  eff.  March  11,  1943. 
and  by  L.1949,  c.  203  which  added 
snbd.  10,  eff.  Sept.  1,  1949,  which 
provide: 

"7.  Is  a  contract  to  bequeath 
property  or  make  a  testamentary 
provision  of  any  kind; 

"8.  Is  a  contract  to  establish  a 
trnst; 

"9.  Is  a  contract  to  assign  or  an 
assignment  with  or  without  consider- 
ation to  the  promisor,  of  a  life  or 
health  or  accident  insurance  policy,  or 
a  promise,  with  or  without  consider- 
ation to  the  promisor,  to  name  a 
beneficiary  of  any  such  policy.  This 
provision  shall  not  apply  to  a  policy 
of  industrial  life  or  health  or  accident 
insurance. 

"10.  Is  a  contract  to  pay  com- 
pensation for  services  rendered  in 
negotiating  a  loan,  or  in  negotiating 
the  purchase,  sale,  exchange,  renting 
or  leasing  of  any  real  estate  or  in- 
terest therein,  or  of  a  business  op- 
portunity, business,  its  good  will,  in- 
ventory, fixtures  or  an  interest 
therein,  including  a  majority  of  the 
voting  stock  interest  in  a  corpora- 
tion and  including  the  creating  of  a 
partnership  interest.  This  provision 
shall  not  apply  to  a  contract  to  pay 
compensation  to  an  auctioneer,  an  at- 
torney at  law,  or  a  duly  licensed  real 
estate  broker  or  real  estate  sales- 
man." 

Written  Agreement 
May  Be  Modified  by  Subseqnent  Oral 
Agreement. — Brook  Iron  Works  v. 
Cohen.  (N.  Y.  Munic.  Ct.  1930)  138 
Misc.  416,  246  N.Y.S.  329;  Mclntyre 
V.  Latohford,  1958,  10  Misc.2d  951, 
171  N.Y.S.2d  412. 

The  terms  of  a  written  agreement 
may  not  be  varied  by  statements  made 


prior  to  the  execution  of  a  contract^ 
and  evidence  of  what  was  said  or 
agreed  upon  either  prior  to  or  at  the 
time  of  the  execution  of  the  contract, 
cannot  be  received  to  vary  or  contra- 
dict terms  of  contract.  Tucker  v.  Hit- 
ler Bros.,  Inc.,  1960, Mi8c.2d , 

197  N.T.S.2d  899. 

Writing    Required    la 

Case  of  Leasing. — 300  West  End  Ave. 
Corp.  V.  Warner,  (1929)  250  N  Y. 
221,  166  N.B.  271. 

Memorandum  of  Sale  Signed  by 
Grantor  or  Agent  and  Aasented  to  by 
Grantee  Essential. —  Clarkson  v. 
Eurieger,  (1930)  264  N.  Y.  114,  172 
N.B.  260;  Wolf  v.  Nieneyer,  1937, 
163  Misc.  367,  205  N.Y.S.  915. 

Seller  and  Buyer  Must  Be  Identi- 
fied by  Name  or  Description. — Irv- 
mor  Corp.  v.  Rodewald,  (1930)  263 
N.Y.  472. 171  N.a  747. 

A  memorandum  for  the  sale  of  real 
property  is  sufficient  to  satisfy  the 
requirements  of  the  Statute  of 
Frauds  (Real  Prop.  Law,  $  259), 
although  signed  by  the  agent  of  the 
seller.  The  purchaser  may  by  parol 
evidence  show  the  name  of  the  seller. 
Bach  Realty  Corp.  v.  George  Whiten 
Realty  Corp.,  (Sup.  1030)  228  App. 
Div.  361,  240  N.  Y.  S.  31. 

Quitclaim  Deed  Signed  by  Vendor 
Held  Insufficient  Memorandum  of 
Contract  to  Purchase. — Clarkson  v. 
Rrieger,  (1030)  254  N.  Y.  114,  172 
N.B.  26a 

A  memorandum  to  satisfy  the 
statute  must  contain  the  terms  of 
a  concluded  contract.— It  is  not 
enough  that  the  agreement  is  a  note 
or  memorandum  in  writing  where  any 
oart  of  the  intended  contract  is  left 
to  future  negotiations.  Bemat  ▼. 
West  Seventy-Third  St.  Corp.,  (Sup. 
1930)  2,30  App.Div.  18,  242  N.Y.S. 
612. 

A  written  agreement  termed  "a 
limited  lease  agreement,"  which 
omits  to  prescribe  the  price  to  be 
paid  by  the  lessee  if  she  shoold  exer- 
cise her  option  to  purchase  the  prem- 
ises, or  to  fix  the  price  to  be  paid 
by  the  lessor  if  it  should  exercise 
its  right  to  cancel  the  lease,  and 
which  provides  that  other  minor  de- 
tails, including  the  time  and  manner 
of  taking  possession,  paying  the  rent, 
paying  the  taxes,  making  repairs  and 


Digitized  by  VjOOQIC 


§  6 


NEW  YORK  LAW  OF  CONTRACTS 


alterations,  and  collecting  the  rents, 
must  be  mutually  agreed  upon  by 
both  parties  before  the  date  fixed  for 
closing  the  formal  lease,  is  an  insuf- 
ficient memorandum.  Bernat  v.  West 
Seventy-Third  St  Corp.,  (Sup.  1930) 
230  App.  Div.  18,  242  N.  Y.  S.  612. 

Repossession  and  Oisoharga  Agree- 
ment.— Oral  agreement  of  second 
mortgagee  to  become  repossessed  of 
.property  and  discharge  mortgagor 
trom  further  obligation  on  second 
mortgage  bond  on  delivery  of  war- 
ranty deed  by  mortgagor  held  unen- 
forceable under  statute  of  frauds. 
—Wolf  v.  Niemeyer  (1937)  138  Misc. 
-367,  296  N.Y.S.  916. 

Sufflcleney  of  Memorandum.— Busso 
V.  Metropolitan  Sav.  Bank  (1937)  168 
Misc.  681,  296  N.T.S.  360. 

Oral  Contract  to  Make 
Loans  Over  Period  of  Five  Years  Not 
JEtef  orceable. —  Hoagland  v.  Allan- 
Norman  Holding  Corp.,  (Sup.  1930) 
228  App.  Div.  133,  239  N.  Y.  S.  291. 

Agreement  to  Pay  Money  Monthly 
During  Period  of  Two  Years  not  Sn- 
forceable. — Sophi«  v.  Ford,  (Sap. 
1930)  230  App.  Div.  668,  245  N.  Y. 
S.  470. 

Writing  Sequiied  in  Case  of  Guar- 
anty.— ^M.  S.  Si  J.  A.  Workman,  Inc. 
V.   Lincoin,    (1028)    260   N.    Y.   618, 

166  N.ID.  807;  M.  H.  Metal  Prodaeta 
Corp.  ▼.  April,  1929,  251  N.Y.  146, 

167  N.E.  201;  Newburger  v.  Lubell, 
1934,  241  App.Div.  250,  271  N.Y.S. 
825.  modified  266  N.T.  4. 198  N  Ji.  44a 

Extent  of  Protection  of  Statute. — 
The  statute  does  not  protect  one  who 
by  his  agreement,  acts  and  conduct 
had  induced  another  to  incur  expense 
and  alter  his  position  to  his  damage, 
and  parol  evidence  may  be  received 
to  establish  the  fact  that  a  change  in 
a  contract  of  guaranty  was  induced 
by  the  affirmative  act  of  the  defend- 
ant. W.  H.  Metal  Products  Corp.  v. 
April,  (1929)  251  N.  Y.  146,  107 
NJJ.  201. 

Where,  therefore,  in  an  action  to 
recover  upon  a  contract  guaranteeing 
acceptance  of  and  payment  for  cer- 
tain articles  "if  manufactured  and 
delivered,"  it  is  alleged  that  defend- 
ant induced  the  plaintiff  to  change 
the  construction  of  the  articles,  con- 
sented to  an  increase  in  price  and 
agreed  to  remain  bound  by  his  guar- 


anty, he  cannot  set  up  the  change  in 
the  contract  as  a  defense  and  avail 
himself  of  the  Statute  of  Franda 
Id. 

Writing  Required  lo  Case  of  Con- 
tract to  Marry.— Browning  v.  Brown- 
ing, (Sup.  Spec.  T.  1930)  137  Misc. 
177,  243  N.  Y.  S.  322. 

That  Varbmi  Contraot  Rsstatad  or 
Conllmed  Within  Year  Does  Not  Ro- 
move  It  from  Operation  of  Statute.— 
Parver  r.  Matthews-Kadetsky  Co., 
(1964)  242  App.  Dir.  1,  278  N.  Y.  & 
44. 

Contraot  by  Its  Terms  Not  to  Be 
Performed  Within  Year. — Parver  v. 
Matthews-Kadetsky  Co.,  (1934)  242 
App.Div.  1,  273  N.Y.S.  44;  Yonkers 
Nat.  Bank  &  Trnst  Co.  v.  Roth,  (1936) 
247  App.Div.  730,  288  N.Y.S.  264; 
Clay  bourn  C)>rporation  v.  Charlea 
Schweinler  Press  (1037)  250  App. 
Div.  60,  203  N.Y.S.  661. 

Oral  Contrast  to  Pay  Annaity.— 
Fredenburg  r.  Fredenbnrg,  (1086)  160 
Misc.  525,  288  N.Y.S.  377. 

Pronise  Made  to  Stranger  to  DoM. 
—O'Connor  v.  Banker's  Trost  Co., 
1936,  169  Misc.  920,  289  N.Y.S.  252, 
affirmed  258  AppJMv.  714,  1  N.Y.8. 
2d  641,  affirmed  278  N.Y.  640,  16  N. 
n.2dS02. 

Part  Performance.— In  re  OoU- 
berg's  Estate  (1887)  276  N.Y.  188^ 
9  N.B.2d  829. 

Statute  of  frauds  could  not  be  aet 
up  as  defense  to  buyer's  action  to  en- 
force seller's  oral  agreement  to  repur- 
chase at  $5  per  share  stock  sold  to 
buyer  for  $3  per  share,  since  contract 
had  been  partly  performed  and  waa  an 
entirety.— Binlaw  v.  Wertheim,  1937, 
161  Misc.  339, 291  N.Y.S.  645,  affirmed 
(1937)  248  App.Div.  672,  288  N.Y. 
S.  1092,  affirmed  (1937)  272  N.Y. 
650,   4  N.E.2d  731. 

Agreement  In  Consideration  of  Mar* 
riage.— In  re  Goldberg's  SSstato  (1937) 
276  N.Y.  186.  0  N.B):2d  829. 

Snffioiency  of  Memoraadam.— Da 
Vito  y.  City  of  Mechanlcville  (1987) 
261   App.Div.   614,   297   N.Y.a   98S. 

Oral  Agreement  Not  to  Cbango  wm. 
—A  prospeetive  husband's  oral  agree- 
ment not  to  change  will,  whidt  waa 
implied  from  oral  agreement  to  make 
will  naming  prospective  wife  as  bano- 
flciary,    was   void   under  statot*   tt 
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(rands.— In     re     Goldberg's     Estate 
(1987)  275  N.Y.  186,  9  NJE2i  829. 

Where  Guaranty  Re- 
leased, Renewal  Tliereef  Must  Be  la 
Writing —Newbarcer  t.  LubeU,  (1834) 
241  App.  DiT.  250,  271  N.  X.  S.  825. 
mod  (1834)  208  N.  T.  4,  193  N.  B. 
440. 

Payment  of  another's 
debt.— Oral  agreement  of  president  of 
corporation  to  assame  payment  of 
balance  of  corporation's  indebtedness 
to  third  person  was  unenforceable  un- 
der the  statute  of  frauds.— Union 
Properties  v.  Bogdanoflt  (1937)  260 
App.DlT.  282,  294  N.T.S.  151. 

Memorandum  in  Writ- 
ing Es8«ntiaL — Friedman  ▼.  New- 
man, (1031)  265  N.  Y.  340,  174 
N.  E.  703,  reversing  230  App.  Dir. 
108,  243  N.  Y.  S.  408;  Lucky  Strilce 
Ooat  Co.  V.  Jnllns  Forstmann  Corp. 
(City  Ct  N.  Y.  1984)  152  Hise.  21, 
272  N.  Y.  S.  688:  Gainsbnrg  ▼.  Bach- 
nek,  (1984)  241  App.  DiT.  2a  270 
N.  Y.  S.  727,  air  (1984)  266  N.  Y  468, 
19B  N.  B.  158;  Hyman-liQchaels  Co. 
T.  Senior  &  Palmer,  (1984)  265  N.  Y. 
286,  192  N.  B.  407,  afl.  (1984)  241 
App.DiT.  660,  269  N.Y.S.  960. 

Agreement  may  be  oral  although 
there  is  a  written  note  or  memoran- 
dum of  its  terms  sufficient  to  satisfy 
statute  of  frauds.  Stone  t.  Ransel 
Trading  Corp.,  1959,  16  Mi8c.2d  757, 
190  N.Y.S.2d  84. 

The  Courts  of  this  State  have 
thought  it  better  to  enforce  the  pro- 
hibition of  the  statute  with  a  fair 
degree  of  strictness  rather  than  com- 
mit to  a  jury  the  right  to  find  com- 
pliance with  it  in  cases  where  the 
instrument  itself  contains  nothing 
which  would  tend  to  authenticate  the 
writing  by  the  signature,  in  some 
form,  of  the  party  to  be  bound. 
Dorian  Holding,  etc.,  Corp.  v.  Bruns- 
wick Terminal,  etc..  Securities  Co., 
(1930)  230  App.Div.  514,  245  N.Y.S. 
410. 

Acceptance  of  Goods.— Maher  v. 
Bandolph  (1937)  275  N.Y.  80,  9 
N.B.2d  786,  111  A.L.R.  1809. 

The  note  or  memoran- 
dan  mast  contain  all  of  the  terms  of 
the  contract,  and  cannot  be  eked  out 
by  oral  proof.  Gainsburg  y.  Bacb- 
rack,  (1034)  241  App.  Diy.  28,  270  N. 
Y.  S.  727,  afr  (1934)  266  N.  Y.  468, 
105  N[.  B.  168. 


Written  Memorandom  Essential  to 
Validity  of  Contract  to  Bequeath 
Property  or  Make  Testamentary  Pro- 
vision.—See  {  410,  infra. 

Preliminary  Neootlaticns^Ths 

mere  expectation  that  a  contract  will 
be  entered  into  and  fact  that  nego- 
tiations have  been  made  to  carry  that 
expectation  into  effect  do  not  con- 
stitute a  contract.  Camp-Of-The- 
Pines  V.  New  York  Times  Co.,  1845, 
184  Misc.   389,  53   N.Y.S.2d  476. 

Check  Memorandum.— An  alleged 
contract  for  sale  and  conveyance  of 
part  of  farm,  as  evidenced  by  survey 
blueprint,  delivered  by  farm  owners  to 
officers  of  corporation  negotiating  for 
purchase  of  realty,  and  corporation's 
check,  indorsed  by  officer  on  back  "as 
part  payment  on  farm  balance",  was 
void  and  unenforceable  as  lacking  mu- 
tuality of  obligation  and  violating  Mc- 
Kinney's  Real  Property  Law,  §  259. 
Crnm  Elbow  Sportmen's  Ass'n  v. 
Whehm,  1947, 189  Misc.  117,  73  N.Y.S. 
2d  531. 

Oral  Contract  before  Statute- 
Oral  agreements  not  within  Mcldn- 
ney's  Personal  Property  Law,  §  31, 
subds.  1,  7  rendering  unenforcible 
oral  agreements  whose  performance 
is  not  to  be  completed  before  the  end 
of  a  lifetime  or  oral  agreement  to  be- 
queath property  and  make  testamen- 
tary provision  of  any  kind,  because 
made  before  effective  date  of  such 
section,  although  enforcible,  require 
very  strong  evidence  to  establish 
them.  In  re  Loftus'  Blstate,  1948, 
193  Misc.  704,  85  N.Y.S.2d  244. 

Evidence. — ^In  action  to  recover 
compensation  for  services  alleged  to 
have  been  rendered  by  plaintiff  as  an 
industrial  engineer  and  sales  counsel 
prior  to  and  incidental  to  merger  of 
corporate  defendants,  plaintiff  in  or- 
der to  recover  on  causes  of  action 
based  on  alleged  oral  contract,  was 
required  to  establish  the  alleged  oral 
contract  by  evidence  ef  a  quality  and 
quantity  sufficient  to  satisfy  the  court 
of  a  clear  and  unequivocal  intention 
by  defendants  to  pay  for  services. 
Towers  v.  Doroshaw,  1957,  5  Mi8C.2d 
241,  159  N.Y.S.2d  367. 

In  action  for  breach  of  contract, 
evidence  was  insufficient  to  establish 
either  an  express  oral  agreement  or 
an  agreement  implied  in  fact.    Har- 
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vey  V.  General  Cable  Corp.,  1955,  1 
AJ>.2d  79,  147  N.T.S^  380,  mo- 
tion withdrawn  on  other  grounds  2 
N.YJ2d  772,  157  N.Y.S^  979,  139 
NJ!.2d  155,  affirmed  2  N.Y.2d  986, 
163  N.Y.S.2d  600,  143  M.£:.2d  839. 

§  7.    Statement    or    Becital    of 
Facts  as  Oontract 

Receipt  not  Contract.— 
A  receipt,  given  to  plaintiff  by  de- 
fendant's agent,  in  return  for  a  check 
covering  the  down-payment  on  the 
■ale  of  real  property  to  plaintiff, 
which,  after  reciting  payment  and 
deecribing  the  property  to  be  sola 
contained  a  phrase  to  the  effect  that 
the  oontract  was  to  be  drawn  by  said 
agent  and  approved  by  plaintiff's  at- 


torney, ia  not  a  sufBciemt  memo- 
randum to  constitute  a  valid  contract 
which  may  be  specifically  enforced, 
since  its  phraseology  indicates  that 
a  more  formal  agreement  was  to  be 
drawn.  Savage  v.  Weigel,  (Sup. 
1926)  128  Misc.  618,  219  N.  Y.  a  99. 
Invoice  as  Coatraet^— Writing  trans- 
mitted by  seller  to  buyer  by  statins 
that  buyer  was  indebted  to  seller  in 
certain  amount  for  certain  quantity 
of  merchandise  sold  for  certain  price 
and  containing  printed  conditions  of 
sale,  but  without  maUog  any  pro- 
vision for  buyer's  signature,  was 
merely  an  "invoice"  and  not  a  "con- 
tract" of  sale.  Wenig  v.  Olena  B'aQs 
Indem.  Co.,  1946,  294  N.Y.  iM,  81 
NJS.2d  442. 


CHAPTER    II 


Assent  Generallt 
General  Principles 


§  6.    Necessity  for  Assent  Gen- 
erally 

Meeting  of  Hinds  Essea- 
tiaL — Maxwell  v.  Alexander  Hamilton 
Apartments,  Inc.,  (Sup.  1926)  216 
App.  Div.  848,  213  N.  Y.  8.  401; 
Trulock  V.  Kings  County  Iron 
Foundry,  Inc.,  (Sup.  1926)  216  App. 
Div.  439,  216  N.  Y.  8.  687;  Eusta- 
thopoulo  V.  Gillespie,  (Sup.  1926) 
218  App.  Div.  179,  218  N.  Y.  S.  24; 
Verity  v.  Ottinger,  (Sup.  1928)  223 
App.  Div.  344,  227  N.  Y.  S.  660; 
Chiapparelli  v.  Baker,  Kellogg  &  Co., 
Inc.,  (1929)  252  N.  Y.  192,  169  N.  B. 
274,  reversing  226  App.  Div.  866,  234 
N.  Y.  S.  762;  Machinery  Utilities  Co., 
Inc.  V.  Fry,  (Sup.  1928)  224  App. 
Div.  392.  231  N.  Y.  S.  148;  John  M. 
Thompson  &  Co.,  Inc.  v.  New  Madi- 
son Square  Garden  Corp.,  (Sup. 
1929)  226  App.  Div.  521,  233  N.  Y. 
S.  608;  Sternberg  v.  Powers,  (Sup. 
1029)  226  App.  Div.  807,  232  N.  Y. 
8.  889;  Hagen  v.  Suhlen,  (Sup. 
1929)  226  App.  Div.  271,  236  N.  Y. 
S.  171 ;  International  Transportation 
Ass'n  V.  Molten.  (City  Ct.  1928)  133 
Misc.  85,  230  N.  Y.  S.  665;  Hughes 
V.  Buffalo,  (Sup.  1929)  134  Misc. 
008,  236  N.  Y.  S.  266;  Barber-Greene 
Co.  V.  M.  F.  Dollard,  Jr.,  Inc.,  (Sup. 


1934)  239  App.  Div.  655,  269  Hf.  Y. 
8.  211;  Moses  v.  Carver  (1937) 
164  Misc.  204,  298  N.T.S.  378.  affirm- 
ed, 1938,  254  App.Div.  402,  6  N.Y.a 
2d  783:  In  re  McGlone's  Will.  1938. 
171  Bfisc.  612,  13  N.Y.S.2d  76,  re- 
versed on  other  grounds,  1940.  258 
App.Div.  696.  17  N.Y.S.2d  816,  re- 
versed on  other  grounds,  1941.  284 
N.Y.  627.  32  NJ:.2d  639,  affirmed. 
1942,  62  S.Ct.  398.  314  U.S.  656.  86 
L.Bd.  452,  137  A.L.R.  1093;  Harffing 
T.  Knapp.  1939.  8  N.Y.S.2d  224 ;  Ydile 
T.  New  York  Cent  R.  Co.,  1943.  287 
App.Div.  301,  46  N.Y.S.2d  6,  affirmed 
295  N.Y.  874,  67  N.E.2d  516;  Arthur 
Philip  Export  Corp.  v.  Leathertone, 
Inc.,  1949.  275  App.Div.  102,  87  N.Y. 
S.2d  665;  Warrin  v.  Charm  Fashions. 
Inc..  1948.  193  Misc.  229,  82  N.Y.S. 
2d  476.  affirmed  275  App.Div.  815.  89 
N.Y.S.2d  704;  Fox  v.  Cavalcade 
Fabrics,  1952.  280  App.I>iv.  769,  113 
N.Y.S.2d  474;  Joseph  v.  Atlantic 
Basin  Iron  Works,  1964,  132  N.Y.S. 
2a  671,  affirmed  286  App.Div.  1147, 
143  N.Y.S.2d  601;  Towers  v.  Doro- 
shaw,  1957,  5  Mi8c2d  241,  159  N.YJS. 
2d  367;  Roberg  v.  Evyan,  Inc.,  1967, 
7  Misc.2d  851.  163  N.Y.S.2d  728. 

Absent   requirement  of  .  statate  at 
frauds,  it  is  not  necessary  ttuit 
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ten  agreement  be  signed  by  party  in 
order  to  be  binding  npon  him,  bat  it 
ia  also  true  that  duly  anthorized  as- 
sent is  condition  precedent  to  valid 
agreement.  Sonndview  Woods,  Inc. 
V.  Town  of  Mamaroneck,  1958,  14 
Misc.2d  866,  178  N.Y.S.2d  800,  af- 
firmed 9  A.D.2d  789,  193  N.y.S.2d 
1021. 

Assent  is  essential  to  consensual 
contracts,  and  in  such  contracts,  the 
minds  of  the  parties  should  meet  in 
respect  to  nature  and  extent  of  ob- 
ligations assumed  by  each.  Ray  Proof 
Corp.  V.  Buffalo  Gravel  Corp.,  1958. 
5  A.D.2d  823,  170  N.Y.S.2d  657. 

To  (institute  "contract",  parties 
must  have  distinct  intention  common 
to  both  without  difference  or  doubt, 
and  until  they  understand  alike  and 
assent  to  same  thing  at  same  time 
and  their  minds  meet  on  all  terms, 
there  can  be  no  contract.  Holberg  v. 
Westchester  Racing  Ass'n,  IMS,  184 
Miac.  581,  63  N.X.S.2d  490. 

A  "meeting  of  minds"  Involving  not 
only  a  common  understanding  of  the 
contract  terms  but  also  of  the  identity 
of  the  parties  ia  essential  to  a  eon- 
tract.  Barding  v.  Knapp,  1939,  8 
N.T.S.2d  224;  Wiederman  v.  Wiehl, 
1941,  28  N.T.S.2d  128;  Tacenbwim 
Textile  Co.  y.  Siahlanger.  1942,  287 
N.X.  400,  40  N.EJM  225;  Tehle  v. 
New  York  Cent.  R.  Co.,  1943,  267 
App.Div.  301,  46  N.Y.S.2d  S.  affirmed 
295  N.T.  874,  67  N.B.2d  616. 

Where  alleged  offer  of  $1,000  to 
any  person  who  would  give  to  de- 
fendant's newspaper  the  telephone 
number  of  the  Western  Union  in  the 
City  of  Ogdensbnrg  was  printed  in 
"joke  column"  of  newspaper,  was 
published  through  mistake  or  error, 
defendant  never  actually  intended  to 
offer  the  $1,000,  the  mistake  was  cor- 
rected as  soon  as  discovered,  and 
plaintiff  who  sought  to  recover  the 
$1,000  was  put  to  no  loss  or  disad- 
vantage on  account  of  the  mistake, 
there  was  no  meeting  of  minds  es- 
sential to  valid  contract  npon  which 
plaintiff  could  recover.  Graves  v. 
Korthem  N.  Y.  Pub.  Co.,  1040,  260 
App.Div.  900,  22  N.Y.S.2d  637.  mo- 
tion granted,  1941,  285  N.Y.  647,  32 
N.B.2d  882. 

A  contract  of  guaranty,  like  other 
eontrscts,  requires  the  mutual  assent 


of  the  parties.  If  the  guaranty  is 
signed  by  the  guarantor,  at  the  re- 
quest of  the  other  party,  or  if  the 
tatter's  agreement  to  accept  ia  con- 
temporaneous with  the  guaranty,  or 
if  the  receipt  from  him  of  a  valuable 
oonsideratimi,  however  small,  is  ac- 
knowledged in  the  guaranty,  the  mu- 
tual assent  ia  proved,  and  the  de- 
livery of  the  guaranty  to  him  or  for 
his  use  completes  the  contract.  But 
if  the  guaranty  is  signed  by  the 
guarantor  without  any  previous  re- 
quest of  the  other  party,  and  in  his 
absence,  for  no  consideration  moving 
between  them  except  future  credit  to 
be  extended  to  the  principal  debtor, 
the  guaranty  is  in  legal  effect  an 
offer  or  proposal  on  the  part  of  the 
guarantor,  needing  an  acceptance  by 
the  other  party  to  complete  the  con- 
tract. Consequently  in  the  latter 
case  if  a  guaranty  for  the  payment 
of  the  price  of  goods  to  be  sold  and 
delivered  to  the  principal  debtor  is 
delivered  to  the  agent  of  the  seller 
and  is  altered  by  the  agent  before  it 
is  accepted  by  his  principal  there  is 
no  acceptance  of  the  guarantor's  pro- 
posal and  he  is  not  bound.  Jacob 
Dold  Packing  Co.  v.  Lampe,  (Sup. 
1021)  109  App.  Div.  100,  102  N.  Y.  8. 
102. 

A  broker  is  not  entitled  to  his  com- 
mission unless  the  minds  of  the  par- 
ties have  met  not  merely  on  the  price, 
but  on  all  the  terms  and  incidents  of 
the  transaction.  John  M.  Thompson 
A  Co.,  Inc.  V.  New  Madison  Square 
Garden  Corp.,  (Sup.  1929)  225  App. 
Div.  521,  233  N.  Y.  S.  608. 

Until  all  essential  terms  and  condi- 
tions of  a  contract  have  been  definite- 
ly and  completely  agreed  on,  there  is 
no  meeting  of  the  minds  of  the  par- 
ties. Warrin  v.  Charm  Fashions, 
Inc..  1948,  193  Misc.  229,  82  N.Y.S. 
2d  476. 

Where  it  was  discovered  by  bidder 
subsequent  to  acceptance  of  bid  and 
award  of  contract  that  bidder's  em- 
ployee had  failed  to  insert  figure  when 
compiling  bid  and  that  consequently 
submitted  bid  was  less  than  amount 
intended,  no  actual  bid  remained  for 
there  was  no  meeting  of  minds. 
Frank  W.  O'Connell,  Inc.,  v.  Broome 
County,  1950,  198  Misc.  402,  98  N.Y. 
S.2d  1009. 
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mie  sine  qua  non  of  any  true  con- 
tract requires  manifestation  of  an  as- 
sent in  some  recognisable  and  suffi- 
cient form.  In  re  Napoli's  Will,  1952. 
110  N.Y.S.2d  406,  modified  on  other 
grounds  282  App.Div.  814,  123  N.T.S. 
2d  10. 

Freedom  of  ContraeL 
— Tlie  utmost  freedom  of  contract  ia 
favored,  and  courts  will  hold  parties 
to  their  bargain,  if  fairly  entered  into 
and  not  in  violation  of  law  or  con- 
trary to  public  policy.— Dougherty  ▼. 
RocliBway  Operating  Go.  (1937)  163 
Misc.  806,  298  N.;.S.  242. 

Elvery  man  has  right  to  select  per- 
sons with  whom  he  will  enter  into 
contractual  relations.  Brandt  v.  Gen- 
eral Diaries.  1948,  40  N.YJB.2d  002. 
If  the  minds  of  the  pat- 
ties have  not  in  fact  met  on  the  terms 
of  the  contract  no  contract  is  created 
though  each  may  thinic  that  he  luw 
entered  into  a  binding  contract. 
Feigel  v.  Doll,  (Snp.  App.  T.  1981) 
186  N.  Y.  S.  029. 

Contract  to  IMake  irre- 
vocable Hntnal  Wills. — ^To  show  a 
contract  to  make  irrerocable  mutual 
wills  plaintiff  must  furnish  the 
proof  Uiat  the  minds  of  the  parties 
met  on  the  precise  terms  of  the 
-agreement  under  which  the  mutual 
wills  were  executed.  Lally  v.  Cronen,  ' 
1928,  247  N.Y.  58.  158  VM.  728.- 

Absence  of  Considera- 
tion.— Reviewing  court  on  appeal  of 
suit  for  employer's  breach  of  alleged 
employment  contract  for  life  took 
absence  of  consideration  for  contract 
into  account  as  bearing  upon  proba- 
bility of  parties  having  actually  agreed 
upon  such  a  contract.— Trickey  v.  J. 
M.  Pitkin  &  Co.  (1987)  249  AppJMv. 
707,  291  N.Y.S.  430. 

Implication  of  Assent 
— In  an  action  to  recover  upon  a  writ- 
ten contract  whereby  plaintiff's  as- 
signor granted  to  defendant  the  right 
to  use  a  certain  pier  for  a  certain 
term  at  a  fixed  compensation,  where 
it  appeared  that  the  written  contract 
was  intended  to  take  the  place  of  an 
informal  agreement  and,  after  being 
signed  by  both  parties,  defendant's 
president  took  it  away  saying  lie 
wished  to  show  it  to  his  counsel, 
whereupon  he  would  exchange  copies, 
but   copies   were   never    in    fact   ex- 
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changed,  the  act  of  defendant's  presi- 
dent must  be  viewed  in  the  light  of 
the  testimony  in  regard  to  events  that 
preceded  the  signing,  and  where  it 
appears  therefrom  that  defendant 
acted  as  stevedore  for  a  steamship 
line,  the  agents  of  which  were  de- 
manding that  defendant  obtain  more 
definite  rights  to  the  pier,  and  that 
defendant's  secretary  advised  the 
president  not  to  sign  the  contract 
until  he  had  shown  it  to  his  lawyv, 
to  which  he  replied,  "I  have  got  to 
have  it,  and  I  am  going  to  sign  it," 
an  inference  is  permitted  that  the 
parties  intended  that  the  act  of  sign- 
ing by  both  parties  should  not  be  en- 
tirely without  effect  until  subsequent 
delivery  or  interchange  of  signed 
copies.  And  where,  thereafter,  f(v 
five  months,  defendant  retained  the 
contract  and  used  the  pier  in  accord- 
ance with  its  terms,  and  though  its 
counsel  indicated  doubt  of  the  legal 
right  of  plaintiff  assignor  to  maka 
the  contract,  die  defendant  appar- 
ently never  rejected  it,  or  asked  for 
change  in  its  terms,  in  the  absene* 
of  explanation  a  jury  might  find  that 
the  conduct  of  the  parties  shows  ac- 
ceptance of  the  formal  contract  in 
place  of  the  original  informal  agree- 
ment Clark  V.  jr.  &  C.  Auditore.  Xnc 
1927,  244  N.Y.  882. 160  VM.  «70. 

A  contract  cannot  be  implied  in  fact 
where  the  facts  are  inconsistent  with 
its  existence,  or  against  the  intention 
or  onderstanding  of  the  parties,  and 
the  assent  of  the  person  to  be  charged 
is  necessary,  and  unless  he  has  con- 
ducted himself  in  such  a  manner  that 
hi*  assent  may  fairly  be  inferred,  he 
has  not  contracted.  Ciiinnery  v.  Ken- 
nosset  Realty  Co.,  1941.  286  N.Y. 
167,  88  N.B.2d  97,  reargnmnt  denied 
286  N.Y.  701,  87  N.a  148. 

The  acceptance  of  a  document 
which  plainly  purports  to  be  a  con- 
tract gives  rise  to  an  implication  of 
assent  to  its  terms  despite  ignorance 
of  the  content  thereof.  Tanenbaum 
Textile  Go.  v.  Schlanger,  1942.  287 
N.Y.  400.  40  N.B.2d  225;  Yehle  v. 
New  York  Gent  R.  Co.,  1943,  267 
App.Div.  %1,  46  N.Y.S.2d  5.  affirmed 
20.'5  N.Y.  874,  67  NJB.2d  516. 

The  assent  of  party  to  be  charged 
under  alleged  contract  is  necessary, 
and  unless  he  has  conducted  himseif 
in  such  manner  that  hi»  assent  taaj 
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fairly  be  inferred,  he  has  not  con- 
tracted. Harvey  v.  General  Gable 
Corp.,  1955,  1  A.D.2d  79,  147  N.T.S. 
2d  380,  motion  withdrawn  2  N.Y.2d 
772,  157  N.Y.S.2d  979,  139  N.E.2d 
155,  affirmed  2  N.Y.2d  986,  163  N.Z. 
S.2d  600,  143  N.E.2d  339. 

Knowledge  that  Words 
Do  Not  Express  Intent.— Knowledge 
of  either  party  to  contract  that  other 
party  does  not  intend  what  his  words 
or  acts  express  prevents  such  words 
from  being  operative  as  offer  or  ac- 
ceptance.—Singer  V.  Karron  (1987) 
162  Misc.  809,  294  N.X.S.  566. 

Person  May  Contract 
Throngh  His  Agent.— Bradford  Co.  y. 
Dunn,  (1929)  250  N.  Y.  461,  166 
N.B.  167. 

Individual  insurance  broker  was  not 
liable  upon  alleged  oral  agreement  to 
pay  one-half  of  all  commissions  re- 
ceived in  connection  with  accounts 
procured  or  obtained  by  another  and 
serviced  by  individual  broker  and  cor- 
porate broker,  where  corporation  ra- 
ther than  individual  obtained  account 
in  question,  and  there  was  no  evidence 
of  specific  agreement  with  individual 
personally.    Washecka  v.  Brownyard, 

1961,  Misc.2d  ,  219  N.Y.S.2d 

320. 

Reliance  on  Power  of  Attorney; 
Limitations. — In  an  action  to  recover 
for  breach  of  a  written  contract  to 
purchase  horses  from  plaintiff,  duly 
signed  by  the  persons  named  in  the 
power  "as  attorneys  in  fact"  for  the 
defendant,  the  written  power  of  at- 
torney signed  by  the  defendant  and 
exhibited  to  the  plaintiff  was  suf- 
ficient evidence  of  the  authority  of 
the  defendant's  agents  to  sign  the 
contract.  The  burden  then  rested 
apon  the  defendant  to  produce  evi- 
dence which  would  show  not  only 
that  he  had  limited  the  authority 
conferred  by  the  power  but  that  such 
limitations  were  brought  to  the  at- 
tention of  the  plaintiff.  Bradford  Co. 
▼.  Dunn,  (1929)  250  N.Y.  461,  166 
N.E.  167. 

Acceptance  by  Agent. — ^Where  re- 
ceipt for  advance  payment  on  premi- 
um on  life  policy  recited  that  policy 
would  be  in  force  from  date  of  com- 
pletion of  application  if  application 
was  approved  at  home  office,  and  that 
monthly  premiums  would  be  returned 


if  application  was  not  approved  with- 
in 60  days,  acceptance  of  premium  by 
insurer's  agent  with  statement  10 
days  later  that  application  was  ac- 
cepted was  not  binding  on  insurer. — 
Hughes  V.  John  Hancock  Mut.  Life 
Ins.  C!o.  (1037)  163  Misc.  31,  297  N. 
Y.S.  lie. 

Assent  Oeflned.— "Assent"  in  the 
sense  of  the  law  is  a  matter  of 
overt  acts,  not  of  inward  unanimity 
in  motives,  design  or  the  interpreta- 
tion of  words.  Triboro  Coach  Cor- 
poration V.  New  York  State  Labor 
Relations  Board,  261  App.Div.  636, 
27  N.Y.S.2d  83,  affirmed,  286  N.Y. 
814,  86  N.EJ2d  Sift,  144  A.L.R.  410. 
motion  denied  287  N.Y.  647,  89  N.E.2d 
276.  144  AX.R.  410;  Yehle  v.  N. 
Y.  Cent  R.  Co..  1943,  267  App.Div. 
301,  46  N.Y.S.2d  5.  affirmed  295  N. 
Y.  874,  67  N.E.2d  516. 

Speolflo  Performance.— Meeting  of 
minds  is  essential  to  every  contract 
and  action  for  spedflc  performance  of 
contract  which  ia  incomplete  because 
there  has  been  no  meeting  of  the 
minds  cannot  be  maintained.  Syra- 
cuse General  Hre  Corp.  v.  Socony- 
Vacnum  Oil  Co.,  1948,  191  Misc.  461. 
78  N.Y.S.2d  662. 

Offer  In  Foreign  Country.— A  con- 
tract otter  made  in  Germany  was  to 
be  construed  as  creating  an  obliga- 
tion under  the  law  of  that  country,  in 
absence  of  an  express  provision  to 
the  contrary.  Bonell  v.  Von  Schultc, 
1950,  197  Misc.  766,  95  N.Y.S.2d  617. 

Language  of  Promisor.— Where  the 
language  of  a  promisor  may  be  under- 
stood in  more  senses  than  one,  it  is  to 
be  interpreted  in  sense  in  which  prom- 
isor had  reason  to  suppose  it  was  un- 
derstood by  the  promisee,  and  every 
intendment  is  to  be  made  against  a 
construction  which  would  operate  as 
a  snare.  Oswego  Soy  Products  Corp. 
V.  Home  Ins.  Co.,  1945,  94  N.Y.S.2d 
301,  affirmed  93  N.Y.S.2d  716,  affirmed 
276  App.Div.  820.  93  N.Y.S.2d  715: 
Ward  V.  Coward,  1952,  112  N.Y.S.2d 
628,  reversed  on  other  grotuds  281 
App.Div.  798,  119  N.Y.S.2d  492. 

Mistake. — Where  mistake  as  to 
character  of  instrument  relates  to  its 
existence  as  a  contract  or  legally  op- 
erative document  of  any  kind,  mutual 
assent  is  lacking  and  no  contract  ia 
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formed,  regardlese  of  whether  mia- 
talce  was  induced  with  or  without 
fraud.  Capitol  Automatic  Music  Co. 
▼.  Jones,  1952,  U4  N.Y.S.2d  185.    See, 

also,  Gantell  v.  Friedman,  1960,  

M38C.2d  ,  197  N.Y.S.2d  605. 

Acceptance. — An  offer  alone  does 
not  constitute  a  contract,  but  requires 
acceptance  of  the  offer  to  perfect  it. 
Kuppersmith  v.  Rich-Art  Hats,  Inc., 
1952,  110  N.Y.S.2d  871. 

Estoppel. — ^Where  parties  know 
that  there  is  doubt  in  regard  to  a 
certain  matter  and  contract  on  that 
assumption,  the  contract  is  not  ren- 
dered voidable  because  one  is  disap- 
pointed in  the  hope  that  the  facts 
accord  with  liis  wishes,  for  risk  of 
the  existence  of  the  doubtful  fact  is 
then  assumed  as  one  of  the  elements 
of  the  bargain.  Backus  t.  MacLaury, 
1951,  278  App.Diy.  504,  106  N.T.S.2d 
401,  appeal  denied  278  App.Div.  1043, 
107  N.Y.S.2d  568. 

I  9.    Matters  Left  Open  for  Fu- 
ture Settlement 

Uatteis  Left  Open  for 
Fntnre  Settlement. —  St.  Regis  Paper 
Co.  T.  Hubs,  etc.,  Paper  Co.,  (1928) 
S35  N.  Y.  30.  138  N.  B.  405,  reversing 
eOI  App.  DiT.  S07,  194  N.  Y.  a  160; 
Hechinger  v.  Ulacia,  (Stop.  1020)  104 
App.  Div.  330,  186  N.  Y.  8.  323; 
Handel  v.  Guardian  Holding  Co., 
(Sup.  1922)  200  App.DiT.  767.  19S 
N.  Y.  B.  777.  affirmed  234  N.  Y.  564; 
Bisenberg  v.  Spachmann,  (Sup.  Sp. 
T.  1021)  117  Misc.  100,  100  N.  Y.  S. 
602;  Jacobaon  v.  E.  T.  Slattery  Ca, 
(Sup.  1926)  218  App.  Div.  654,  219 
N.  Y.  S.  31;  King  v.  Bjischer  Mfg. 
Co..  Inc.,  (Sup.1927)  220  App.Div. 
584,  222  N.  Y.  S.  66;  Belbird  Realty 
Corp.  V.  Wolfson,  (Sup.  1927)  221 
App.  Div.  67,  222  N.  Y.  S.  659;  Pat- 
rick V.  Kleine,  (Sup.  1026)  127  Misc. 
80,  215  N.  Y.  S.  305;  Blackmore- 
Danzig  Co.,  Inc.,  v.  Silsbee,  (Sup. 
1927)  131  Misc.  340,  226  N.  Y.  S. 
767;  Drake  v.  Sop,  (Sup.  1928)  131 
Misc.  573,  227  N.  Y.  8.  576;  Duffield 
V.  Ellsworth,  (Sup.  Sp.  T.  1032)  143 
Misc.  40,  255  N.Y.S.  716;  Minnamon 
T.  Walsh,  1937,  249  App.Div.  256, 
29'-  N.Y.S.  708;  Queensboro  Farm 
Products  V.  State,  1941.  175  Misc.  574. 
24  N.Y.S.2d  413,  affirmed,  1941,  262 
App.DiT.   426,   29  N.Y.S.2d  563,   af- 
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firmed,  1942,  40  N.E.2d  1017,  287  N.Y. 
797;  Camp-Of-He-Pines  v.  New 
York  Times  Co.,  1946,  184  Miw.  889, 
53  N.Y.S.2d  475:  Warrin  v.  Charm 
Fashions,  Inc.,  1948,  193  Mtec.  229, 
82  N.Y.S.2d  476.  affirmed  275  App.Div. 
815,  89  N.Y.S.2d  704. 

£ale  applied  in  case  of  an  agree- 
ment for  the  employment  of  a 
motion  picture  actor.  Arliss  t.  Her- 
bert Brenon  Film  (3orp..  (1021)  230 
N.Y.  890, 130  NJl.  S87. 

If  material  clement  of  contemplated 
contract  is  left  for  future  negotiations, 
there  is  no  contract  enforceable  under 
statute  of  frauds  or  otherwise.    Miller 

V.    Kail   Associates,    Inc..    1962,    

Misc.2d ,  228  N.Y.S.2d  529. 

If  a  material  element  of  a  contem- 
plated contract  is  left  for  future  ne- 
gotiations, there  is  no  contract  enforc- 
ible  under  the  statute  of  frauds  or 
otherwise.  Kusky  v.  Berger,  1962,  33 
Mi8C.2d  564,  225  N.Y.S.2d  797. 

A  contract  is  not  necessarily  lacking 
in  all  effect  merely  because  it  express- 
es idea  that  something  is  left  to  future 
agreement.  Park  Inn  Hotel,  Inc.  v. 
Messing,  1962,  31  Mi8c.2d  961,  224  N. 
Y.S.2d  179. 

Where  intention  of  parties  that 
agreement  is  to  take  effect  and  be 
binding  in  advance  of,  or  notwithstand- 
ing absence  of,  any  mutually  satisfac- 
tory agreement  that  may  subsequently 
be  reached  as  to  items  left  open  for 
future  agreement,  is  fairly  apparent, 
agreement  is  binding  and  enforceable 
in  conformance  with  such  intention. 
Id. 

Insofar  as  letters  between  shopping 
center  promoter  and  lending  institu- 
tion required  them  to  agree  in  the 
future  as  to  open,  essential  elements 
of  the  transaction  between  them, 
such  letters  were  too  indefinite  to  be 
enforced  and,  therefore,  did  not  con- 
stitute a  binding  commitment.  Ivor 
B.  Clark,  Inc.  v.  Boston  Road  Shop- 
ping Center,  Inc.,  1960,  24  Mi8c.2d 
84,  207  N.Y.S.2d  582. 

Any  indefiniteness  of  agreement  by 
producer  of  television  show  to  enter 
into  supplementary  agreement  with 
supplier  of  contest  prizes  to  be  pro- 
cured by  other  party  to  principal 
agreement  was  removed  by  entry  in- 
to supplementary  agreement  with 
supplier,  and  obligation  of  principal 
agreement  attached  iritfa  reaiwet  to 
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any  snch  supplementary  agreement. 
liee  Jeffreys,  Inc.,  ▼.  Arlgood,  Inc., 
105»,  16  Mi8C:2d  452,  181  N.Y.S.2d 
564. 

An  agreement  to  make  a  future 
agreement  is  not  enforceable.  Tow- 
ers V.  Doroshaw,  1957,  6  Mi8c.2d 
241,  159  N.X.SJ2d  367. 

Where  a  promisor  retains  an  un- 
limited right  to  decide  later  the  na- 
ture or  extent  of  his  performance, 
the  promise  is  too  indefinite  for  le- 
gal enforcement  Du  Bois  Concrete 
Products  Corp.  v.  Country  Estates 
of  Flower  Hill,  Inc.,  1966,  156  N.T.S. 
2d  300. 

An  agreement  to  agree  in  the  future 
upon  vital  and  essential  terms  is,  in 
law,  no  agreement  at  all.  National 
Airlines  v.  Port  of  New  York  Author- 
ity, 1955,  207  Misc.  1073, 142  N.Y.S.2d 
518. 

Contract  provision  whereby  party 
was  to  procure  performance  bond 
from  two  named  persons  or  "from 
any  other  Eritrean  or  Ethiopian  en- 
terprise which  to  the  plaintiff  ap- 
pears trustworthy"  was  only  agree- 
ment to  agree  in  future  and  was  unen- 
forceable, and  reliance  on  such  un- 
ilateral provision  created  no  contract 
right.  American  Swiss  Potash  Min. 
Corp.  v.  Brugger,  1955,  137  N.Y.S.2d 
229. 

An  understanding  reduced  to  con- 
tract form  that  at  some  date  in  the 
future  the  parties  will  consummate  a 
deal  on  certain  terms,  if  at  that  time 
both  are  still  of  the  mind  to  do  so, 
binds  no  one.  Benvenuto  v.  Rod- 
riguez. 1951,  279  App.I>iv.  162.  106 
N.Y.S.2d  410.  appeal  denied  279  App. 
Div.  977,  109  N.Y.S.2d  360. 

In  contract  for  production  of  two 
educational  films,  recital  that  "if 
these  films  will  be  a  success,  then  we 
can  organijBe  a  corporation  for  pro- 
ducing artistic,  educational  films"  was 
nothing  more  than  an  agreement  to 
agree  and  was  void;  and  such  lan- 
guage would  have  no  significance  in 
determination  as  to  whether  contract 
effected  a  joint  venture.  Wollard  v. 
Radl.  1982,  112  N.Y.S.2d  672. 

Contract  for  Sale  of  Land.— Key- 
stone Hardware  Corp.  v.  Tague, 
192T.  246  N.Y.  7«,  168  N.B.  27. 

Rule  applied  to  a  contract  for  the 
sale  of  land  where  the  rate  of  inter- 
eat  and  the  time  of  the  duration  of 


the  purchase  money  mortgage  are 
left  open  for  future  settlement. 
Bpielvogel  ▼.  Veit,  (Sap.  1021)  197 
App.  Div.  804,  189  N.  Y.  B.  809. 

It  cannot  properly  be  said  as  an  in- 
ference of  law  from  the  mere  inspec- 
tion of  a  memorandum  of  a  contract 
of  sale  of  real  property,  written  upon 
a  stereotyped  form  which  leaves  a 
blank  for  the  amount  of  purchase- 
money  mortgage  and  fails  to  fix  a 
date  for  delivery  of  the  deed,  that 
anything  of  substance  was  left  open 
to  be  agreed  upon  thereafter.  Since 
the  blank  was  not  filled,  it  may  be 
rejected  as  snrplusage  if  the  parties 
so  intended  and,  if  agreement  to  fix  a 
date  for  closing  failed  at  the  time  of 
signing  of  the  formal  contract,  deliv- 
ery of  the  deed  would  be  due  within  a 
reasonable  time  to  be  fixed  with  due 
regard  to  the  situation  of  the  title  as 
it  was  known  to  the  parties.  Nor  can 
it  be  said  as  matter  of  law  that  the 
note  or  memorandum  states  the  whole 
agreement  of  the  parties.  Since  it  is 
not  the  contract,  parol  evidence  will 
be  admissible  on  the  trial  in  support 
of  a  claim  that  its  terms  are  incom- 
plete, and  a  showing  that  other  terms 
of  payment  had  been  arranged  or 
were  reserved  for  arrangement  in  the 
future  will  condemn  the  writing  as 
defective  and  inadequate.  N.  E.  D. 
Holding  Co.,  Inc.,  v.  McKinley, 
1927,  246  N.Y.  40.  167  N.B.  928. 

Amount  of  Payment  on  Signing 
Contract.— A  memorandum  of  pur- 
chase and  sale  of  real  property  which 
describes  the  property,  acknowledges 
the  receipt  of  a  sum  stated  as  binder 
thereon,  provides  as  to  the  price,  the 
amount  to  be  paid  in  cash  and  the 
amount  to  remain  on  mortgage,  the 
date  of  signing  the  contract,  the  date 
of  passing  title  two  months  later,  and 
then  provides  that  the  sum  to  be  paid 
on  signing  of  contract  is  to  be  agreed 
upon,  cannot  be  specifically  enforced 
where  the  parties  never  agreed  on  the 
sum  to  be  paid.  The  amount  to  be 
paid  on  the  signing  Of  the  contract 
was  an  important  element  of  the  com- 
plete contract.  It  was  left  open.  The 
law  implies  nothing  as  to  such  terms. 
The  contract  was  never  completed  and 
the  transaction  was  destitute  of  legal 
effect.  Ansorge  v.  Kane,  (1027)  244 
N.Y.  896, 168  VM  088. 
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An  option  given  «  leisac 
to  parcbaae  at  a  price,  to  be  Daiiied 
by  the  leuor  at  the  tenninatiun  of 
bhe  lease,  at  which  the  lessor  would 
be  willing  to  sell,  though  it  may  be 
valid  as  a  contrari,  i»  not  broken  li,> 
the  lessor's  failure  merely  to  name 
a  price,  if  no  demnnd  is  made  l>y 
the  lessee  that  a  price  be  fixed.  Perle 
V.  National  Fertilizer  Co..  (Sup 
1925)  213  App.  I)iv  9.\  210  N  Y  S 
161. 

Agreement  to  PubUab 
Book  at  Future  Time  to  Be  Agreed 
on. — Contract  t<>  |)uhliBh  book  "on 
date  to  be  miituallv  airreed  upon."  U 
mere  agreement  to  a<rree  resulting  in 
failure  of  the  oontrart  where  parties 
oever  agreed.  Duflield  v.  Ellsworth, 
(Sup.  Sp.  T  10:<2)  14,3  Misc.  40.  255 
N.  Y.  S.  716. 

Sufllciency  of  Complaint. — Contract 
providing  that  plnintiff  would  agree 
to  a  chattel  mortgage  on  its  machin- 
ery and  would  submit  a  statement  of 
its  solvency  and  that  defendant  was  to 
submit  statement  of  accounts  payable 
and  receivable  "with  complete  infor- 
madoD  necessary  to  closing  or'  agree- 
ment and  that  "thi»  temporary  agree- 
ment" was  to  serve  as  the  understand- 
ing of  the  parties  until  formal  agree- 
ment should  be  drawn  up  and  the  for- 
mal chattel  mortgage  should  be  exe- 
cuted and  was  to  be  the  working 
agreement  until  legalized  by  appropri- 
ate contract,  was  sufficiently  complete 
on  its  face  to  permit  plaintiff  to  soe 
for  breach,  and  was  not  merely  an 
agreement  to  agree  on  further  essen- 
tial terms  to  be  incorporated  in  a 
formal  agreement,  and  intention  of 
parties  at  time  of  agreement  as  to  its 
commencement  would  not  be  deter- 
mined on  motion  to  dismiss  the  cause 
of  action  for  legal  insufficiency  bat 
would  have  to  await  the  trial  when 
the  relations  of  the  parties  and  the 
circumstances  under  which  the  con- 
tract was  executed  could  be  exam- 
ined. Brassteel  Mfg.  Co.  v.  Mitsu- 
bishi Intern.  Corp.,  1959,  21  MiBC.2d 
343,  192  N.Y.S.2d  200. 

Where  plaintiff  alleged  due  perform- 
ance of  agreement  to  procure  sopplier 
willing  to  provide,  upon  terms  and 
conditions  agreed  upon  by  the  parties, 
prizes  to  be  awarded  in  contest  form- 
ing part  of  television  show  pcoduced 


by  defendant,  that  defendant  agreed 
to  enter  into,  and  not  to  cancel,  sup- 
plementary agreement  with  such  sop- 
plier, and  that  defendant  did  make 
such  supplementary  agreement  with 
supplier  procured  by  plaintiff,  but  sub- 
sequently cancelled  such  agreement, 
complaint  stated  cause  of  action 
against  producer  of  television  show 
for  breach  of  principal  agreement 
under  which  plaintiff  was  to  be  paid 
stated  sum  by  supplier.  Lee  Jeffreys 
Inc.,  V.  Arlgood,  Inc.,  1959,  18  Misc.2d 
452, 181  N.y.S.2d  664. 

Where  complaint  disclosed  that  con- 
tract was  merely  an  agreement  to 
agree  on  vital  elements  of  the  con- 
tract, such  as  the  price  and  type  of 
merchandise  to  be  made  and  sold  and 
the  amount  of  financial  aid  to  be  giv- 
en, contract  was  onenforceable.  Di 
Oiovanna  v.  Garfunkel.  1943,  266 
App.Div.  779,  42  N.Y.S.2d  414. 

§  11.    Conditional  Assent 

Cosdltloaal  Assent.— Where  qnota- 
tion  order  contained  agreement  to  ar- 
bitrate but  provid<Hl  that  no  contract 
would  exist  until  accepted  by  finish- 
ing company  and  finishing  company's 
acceptance  of  previous  lota  stated  ac- 
ceptance applied  to  specified  lots  only. 
there  was  no  contract  to  finish  lots 
withdrawn  from  finisher's  possession 
because  of  its  inability  to  process, 
and,  therefore,  controversy  as  to  fin- 
isher's liability  for  shipping  and  han- 
dling expenses  covering  lots  with- 
drawn was  not  subject  to  arbitra- 
tion. Schlosser  Teztil'  Co.  v.  Mount 
Hope  Finishing  Co..  1952.  11.5  N.T.S. 
2d  848. 

The  facts  that  a  letter  from  defend- 
ant to  its  New  York  brokers  con- 
tained a  statement  that  the  insur- 
ance was  to  be  subject  to  confirma- 
tion of  the  United  States  Shipping 
Board  Emergency  Fleet  Corporation 
and  that  such  consent  had  not  been 
prooared  are  not  a  bar  to  recovery 
of  the  preminms,  where  the  condi- 
tion was  not  insisted  npon  and,  in 
the  course  of  the  negotiation  going  to 
make  up  the  completed  contract,  was 
dropped.  The  defendant  was  the 
party  to  obtain  the  consent,  if  neces- 
sary, of  the  Shipping  Board  and 
where  it  did  not  do  so  nor  ret«n 
the    policies   nor   notil^    the 
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or  companies  to  that  effect,  bat,  with 
knowledge  that,  by  reason  of  Its  O'wn 
act,  it  could  not  obtain  the  consent 
of  the  Shipping  Board,  it  kept  the 
policies  and  the  insurance,  it  is  in 
no  position  to  plead  its  own  de- 
fault as  a  bar  to  payment  of  the  pi«- 
niiims.  Oiblyn  r.  Downey  Shipbuild- 
ing dorp.,  (1087)  246  N.  Y.  607.  199 
N.IIL807. 

Taking  Effect  of  Writtea  Contract 
Subject  to  Oral  Condition.— C.  Alezo- 
poulos  Freres  v.  Nemours  Trading 
Co.,  (Sup.  1923)  SOS  App.  Div.  39, 
199  N.  Y.  S.  74;  Lafayette  Nat  Bank 
of  New  York  (1984)  248  App.DlT. 
297.  276  N.Y.S.  813.  affirmed  (1986) 
llisc.  3.  199  N.Y.S.  787;  Royal  Indem- 
nity Co.  V.  Preferred  Accident  Ins.  Co. 
▼.  Hberly,  (Sup.  Sp.  T.  1923)  121 
288  N.Y.  666.  198  N.B.  407,  rearma- 
ment denied  (1^6)  269  N.Y.  674,  200 
N.B.  62. 

None  of  acts  by  a  party  may  be  in- 
terpreted as  assent  to  a  prior  writing 
if  both  parties  know  and  understand 
that  such  writing  will  not  ripen  into 
a  contract  antn  the  happening  of  a 
condition  precedent.  Application  of 
Garrett  Corp.,  1959,  16  Misc.2d  152, 
182  N.Y.S.2d  979,  affirmed  9  A.D.2d 
741,  192  N.Y.S.2d  655,  affirmed  8  N. 
Y.2d  819,  202  N.Y.S.2d  323. 

Where  buyer  of  textile  goods  for 
use  in  manofactare  of  life  rafts  for 
the  United  States  Navy,  and  the  seller 
knew  that  transaction  between  them 
was  dependent  upon  buyer's  obtaining 
a  Goremment  contract  and  seller 
knew  that  no  Government  contract 
had  been  issued  when  seller  sent  con- 
tract forms  and  delivered  merchandise 
to  rubber  processor,  there  was  no  as- 
sent to  the  prior  writing  so  as  to 
make  effective  arbitration  daase.    Id. 

*^t  is  now  well  settled  that  parol 
evidence  is  admissible  to  show  con- 
ditions relative  to  the  delivery  or 
taking  effect  of  a  written  contract, 
••  that  it  shall  only  become  effective 
upon  certain  conditions  or  contin- 
gencies, for  this  is  not  an  oral  con- 
tradiction or  variation  of  the  written 
inatmment,  but  goes  to  the  very  ex- 
istence of  the  contract  and  tends  to 
•how  that  no  valid  and  effective  con- 
tract existed."  Per  Page,  J.  (Savage 
Bealty  0>.  v.  Lust,  (Sup.  1922)  203 
App.  Div.  6S,  196  N.  Y.  S.  296. 


§  12.    Intention  to  Contract  0«n- 
erally 

Intention  to  Contract 
— ^Mesibov,  Glinert  &,  Levy,  Inc.,  v. 
Cohen  Bros.  Mfg.  Ck>.,  (Sup.  1926) 
218  App.  Div.  142,  217  N.  Y.  8.  870; 
Grand  Iron  Works,  Inc.,  v.  Bracken, 
(Sup.  1026)  218  App.  Div.  665,  210 
N.  Y.  8.  108;  Patrick  v.Elelne,  (Sup. 
1026)  127  Misc.  88.  216  N.  Y.  S.  805. 

In  determining  whether  a  party  to 
contract  intended  to  contract,  mani- 
festation of  his  intention,  rather  than 
his  actual  or  real  intention,  is  ordi- 
narily controlling.  Mencber  v.  Weiss. 
1953,  306  N.Y.  1.  114  N.E.2d  177. 

Instruments  boldly  labelled  receipts 
and  orally  represented  as  receipts  did 
not  constitute  contracts  and  did  not 
fasten  upon  signer  arbitration  clause 
never  discussed,  considered  or  intend- 
ed by  signer,  even  though  receipts 
stated  in  print  that  any  controversy 
should  be  settled  by  arbitration  and 
signer  had  opportunity  to  read  re- 
ceipts. Bona  Togs,  Limited  v.  Gold- 
stein &  Leavy,  Inc.,  1962,  31  Misc.2d 
765,  221  N.Y.S.2d  624. 

Precise  form  of  an  agreement  or 
covenant  is  of  no  consequence  if  inten- 
tion of  parties  is  reasonably  clear. 
Arlu  Associates,  Inc.  v.  Rosner,  1961, 
14  A.D.2d  272.  220  N.Y.S.2d  288. 

Contract  cannot  come  into  existence 
if  one  of  parties  does  not  so  intend. 
Stone  V.  Metropolitan  Life  Ins.  Co., 
1961.  30  Misc.2d  729,  219  N.Y.S.2d 
386,  reversed  on  other  grounds  16  A. 
D.2d  796,  228  N.Y.S.2d  7. 

Where  language  of  parties  failed 
to  define  in  terms  clear  and  aneqoivo- 
cal  the  respective  obligations  of  the 
parties,  court  was  required  to  look  to 
the  conduct  of  the  parties  to  deter- 
mine their  intent.  Towers  v.  Doro- 
Shaw,  1957,  5  Mi8c.2d  241,  159  N.7. 
S.2d  367. 

In  determining  whether  parties 
possessed  necessary  intention  to  con- 
tract, an  objective  test  is  generally 
to  be  applied,  and  it  is  the  manifesta- 
tion of  a  party's  intention  rather 
than  the  actual  or  real  intention  that 
is  ordinarily  controlling.    Id. 

A  valid  and  enforcible  contract  is 
shown  in  an  action  to  recover  for  ad- 
vertising in  a  hotel  buyers'  manual, 
where  it  appears  that  the  plaintiff's 
assignor,  who  was  engaged  in  the  pub- 
lication of  a  hotel  letter  issued  quar- 
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bulj  and  the  publication  of  a  hotel 
buyer*'  manual,  sent  a  circular  letter 
and  a  circular  containing  an  order 
form  to  the  defendant;  that  the  letter 
referred  to  the  publication  and  the 
desire  of  the  plaintiff's  assignor  to 
list  the  defendant  as  a  seller  of  hotel 
merchandise  and  referred  to  the  in- 
closed circular  and  form  and  asked 
the  defendant  to  fill  out  the  form, 
sign  it  and  return  it;  and  that  tha 
circular  letter  and  circular  read  in 
connection  with  the  order  form 
clearly  show  that  it  was  the  intention 
of  the  plaintiff  to  solicit  advertising 
in  its  publication.  The  mere  fact  that 
the  defendant  who  filled  out  the  order 
form  and  returned  it  with  the  desired 
information  did  not  read  the  circular 
or  letter,  although  he  was  able  to  do 
so,  does  not  relieve  him  for  obliga- 
tions of  his  contract  regularly  made, 
for,  if  he  had  read  the  cirnUar  and 
circular  letter,  it  would  have  been 
clear  to  him  that  he  wa*  signing  a 
contract  for  advertising  in  plaintiff's 
publications  and  not  merely  furnish- 
ing the  plaintiff  with  certein  informa- 
tion relating  to  his  business.  Ameri- 
can Travel,  etc..  Directory  Co.,  Inc.,  v. 
Van  Blerkom,  (1926)  216  App.  Div. 
28,  214  N.  Y.  8.  753. 

Knowledge  of  either  party  to  con- 
tract that  other  party  does  not  in- 
tend what  his  words  or  acts  express 
prevente  such  words  or  acte  from 
being  operative  as  offer  or  accept- 
ance. Brandt  v.  General  Diaries. 
1943,  40  N.Y.8.2d  692. 

The  intent  of  parties,  where  the  con- 
tract is  written,  is  ineffective,  unless 
expressed  in  writing. — Barrand  v. 
Quinn.  1950.  277  App.Div.  938,  98  N. 
T.S.2d  1013.  affirmed  98  N.E.2d  883, 
302  N.T.  774. 

Evidence  Admissible 
to  Avoid  Indorsement  and  Guaranty 
of  Payment  of  Non-negotiable  Notes. 
— Bernstein  v.  Kritzer,  (1930)  253 
N.T.  410,  171  N.B.  09a 

Parol  Evidence.— Oral 
testimony  is  admissible,  without  vio- 
lating parol  evidence  rule,  to  show 
that  an  instrument  which  purports  to 
be  a  contract  has  no  force.— Rubin  v. 
Whitney  (1937)  162  ICsc.  821,  295 
N.T.S.  265. 

All  Words  Spoken   or 
Written  Considered. — ^Aker  v.  J.  J. 
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Fredella  Co.,  Inc.,  (Sup.  1029)  227 
App.  Div.  226,  237  N.  Y.  S.  442. 

Intention  of  parties  to  contract  is 
to  be  gathered  not  from  one  clause 
but  from  the  entire  instrument.  Rus- 
sell V.  Marboro  Books,  1959,  18  Misc. 
2d  166, 183  N.Y.S.2d  8. 

Cablegiaau  atatiiig  "SeU"  at 
"PUsMt  seU"  a  oertaia  amount  of 
marks  at  a  certein  price,  considered, 
on  account  of  the  course  of  dealings 
between  the  parties,  an  offer  to  sell 
to  the  addressee  and  not  merely  an 
authorization  to  him  to  sell  as  agent 
of  the  sender.  Richard  v.  Credit- 
Suisse,  Snp.Sp.T.1924,  124  Bfise.  3, 
206  N.T.S.  160. 

Plan  or  offer  is  not  a 
eontraot.— Citizens  Nat  Bank  &  Trust 
Co.  of  Fulton  V.  First  Trust  &  Depos- 
it Co.  of  Syracuse,  N.  Y.,  (Sup.Ct. 
1035)  245  App.Div.  240,  281  N.Y.a 
138. 

Contract  as  Evidence  of  Intention. 

A  contract  is  obligation  attached  by 
more  force  of  law  to  certain  acts  of 
parties,  usually  words,  ordinarily  ac- 
companying and  representing  a 
known  intent,  and  party  will  be  held 
bound  by  usual  meaning  imposed  by 
law  on  words  used,  though  he  is 
proved  to  have  intended  something 
else.  In  absence  of  mutual  misteke. 
Mencher  v.  Weiss,  1953,  306  N.Y.  1, 
U4  N.£.2d  177. 

— Contracts  are  some  evidence  of  in- 
tentions of  parties  thereto,  and  a 
party  cannot  completely  destroy  evi- 
dentiary value  by  claiming  that  con- 
tract was  a  sham.  Wawraonek  v. 
Central  Hudson  Gas  &  Electric  Cor- 
poration, 1938,  276  N.Y.  412,  12  N. 
EJ2d626. 

The  intention  of  parties  to  con- 
tracts must  be  gleaned  from  agree- 
ments unless  they  are  ambiguous. 
Jackson  Heights  Courts  v.  171  Twen- 
ty-fourth St.,  Jackson  Heights,  1948, 
83  N.Y.S.2d  424,  modified  on  other 
grounds  85  N.Y.S.2d  618,  274  App. 
Div.  1070,  affirmed  299  N.Y.  «0,  87 
N.E.2d  54. 

Pleading.— A  defense  of  lack  of  in- 
tent to  make  written  contract  must 
be  alleged  clearly  and  material  facts 
relied  on  manifesting  such  lack  must 
be  so  set  forth  that  court  assuming, 
on  motion  to  dismiss,  truth  of  fact* 
alleged  may  determine  whether,  as 
matter   of   law,   the   fkctnal  alliaiih 
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tions  dearly  show  such  lack  of  in- 
tent as,  if  proved  at  trial,  would  to- 
tally avoid  the  contract.  Newman  v. 
Perlman.  1049,  274  App.Div.  641.  86 
N.Y.S.2d  567. 

Expectation  of  contract  does  not 
constitute  contract.— The  mere  expec- 
tation that  a  contract  will  be  entered 
into  and  the  fact  that  negotiations 
have  been  made  to  carry  that  ex- 
pectation into  effect  do  not  constitute 
a  contract.  Warrin  v.  Charm  Fash- 
ons.  Inc.,  1948,  193  Misc.  229.  82  N. 
Y.S.2d  476,  affirmed  276  App.Div.  816, 
89  N.Y.S.2d  704. 

Test. — ^There  can  be  no  agreement 
unless  all  parties  involved  intended 
to  enter  into  one,  and  in  determining 
whether  parties  possessed  necessary 
intention  to  contract,  an  objective 
test  is  generally  applied.  Ahern  v. 
South  Buffalo  Ry.  Co.,  1952.  303  N.T. 
645,  104  N.E.2d  898.  affirmed  73  S. 
Ct.  340.  344  D.S.  367.  97  UEd.  395. 

Intention  to  contract  is  factual  issue 
the  test  for  which  is  not  real  intention 
of  a  party  but  ratlier  his  conduct  which 
would  lead  reasonable  man  to  believe 
that  he  intended  to  contract.  Stone 
V.  Metropolitan  Life  Ins.  Co.,  1961,  30 
Mi8c.2d  729,  219  N.Y.S.2d  386,  re- 
versed on  other  grounds  16  A.D.2d 
796.  228  N.Y.S.2d  7. 

§  18.    Invitfttion     to     Negotiate 
Gknerally 

Offer  Most  Be  Definite. 
—Patrick  V.  Kleine,  (Snp.  1926)  127 
Misc.  88.  21 A  N.  Y.  8.  ZOU;  Machinery 
Utilities  Co.,  Inc.  v.  Fry,  (Sup.  1928) 
224  App.  Div.  392,  231  N.  Y.  8.  148. 
To  effect  a  binding  contract,  there 
must  be  mutuality  of  obligation,  and, 
if  promise  is  vague  and  indefinite,  or 
if  one  of  the  promisor  parties  is  free 
to  perform  it  or  not  as  he  will,  it  is 
illusory  and  will  not  be  enforced. 
Ivor  B.  Clark,  Inc.  v.  Boston  Road 
Shopping  Center,  Inc.,  1960,  24  Misc. 
2d   84,   207  N.Y.S.2d   582. 

Invitation  to  Nesoti- 
■te. — Where  a  real  estate  agent,  who 
had  submitted  several  otfers  for  the 
parchase  of  the  defendant's  land, 
which  were  refused  by  the  latter, 
wrote  to  the  defendant  asking  him 
if  he  would  consider  an  offer,  a  re- 
ply by  the  defendant  that  "I  will 
not  sell  for  less  than  $56,000,"  is  not 
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an  offer  to  sell  at  that  price.  "They 
were  words  of  negotiation,  and  al- 
thougn  they  may  have  invited  an 
offer,  they  clearly  made  none." 
Blakeslee  v.  Nelson,  Snp.1925,  212 
App.  Div.  219,  207  N.  Y.  8.  676. 
•fBrmed  240  N.  Y.  697  mem.,  148 
N.   B.  763. 

Adveitisement  by  mer- 
chant of  goods  for  sale  is  not  an  offer 
to  sell.  Lorett  v.  Looser,  (N.  Y. 
Munic  Ct.  1924)  124  Misc.  81,  207 
N.  Y.  8.  753. 

A  promise  to  negotiate  contract  at 
future  time  is  not  a  "contract",  but 
means  no  more  than  contemplated  dis- 
cussion in  arranging  terms  of  con- 
templated contract  Rbyce  Haulage 
Corp.  v.  Bronx  Terminal  Oarage, 
1945.  185  Misc.  892,  57  N.Y.S.2d  760. 

Oeflnition  of  Negotiate.— "Negotia- 
tions" look  to  future  and  are  deliber- 
ations or  preliminary  discussions 
touching  proposed  agreement.  Royce 
Haulage  Corp.  v.  Bronx  Terminal 
Garage,  1945.  185  Misc.  892.  67  N.Y. 
S.2d  760. 

§  14.  Request  for  Submis- 
sion of  Bids  Generally 

Village  Not  Required 
to  Award  Contract  to  Lowest  Bidder. 
— ^A.  W.  Dovel  Co.  v.  Lynbrook. 
(Sup.  1025)  213  App.  Div.  570.  210 
N.  Y.  8.  183. 

§  16.  Effect  of  Statute  Re- 
quiring Letting  of  Contract  to 
Lowest  Bidder 

Under  Education  Law, 
i  876,  subd.  8,  which  provides  as  fol- 
lows: "No  contract  for  the  purchase 
of  supplies,  furniture,  equipment,  or 
for  the  construction  or  the  alteration 
or  remodelling  of  any  building  shall 
be  entered  into  by  a  board  of  educa- 
tion involving  an  expenditure  or  lia- 
bility of  more  than  one  thousand 
dollars  unless  said  board  shall  have 
duly  advertised  for  estimates  for  the 
same  and  the  contract  in  each  case 
shall  be  awarded  to  the  lowest  re- 
spondible  bidder  furnishing  the  se- 
curity as  required  by  such  board," — 
it  has  been  held  that  all  bids  cannot 
be  rejected  unless  there  is  some  sub- 
stantial reason  therefor,  and  that  a 
writ  of  mandamus  may  issue  to  com- 
pel the  letting  of  the  contract  to  the 
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lowest  responsible  bidder.  Per 
Rodenbeck,  J.  Arensmeyer  v.  Wray, 
(Sup.  8p.  T.  1922)  118  Misc.  619, 
194  N.  Y.  S.  398. 

Mandamtu  Not  Piopoc 
Kemedy  to  Compel  Award  of  Contract 
to  Lowest  Blddei  Where  Award  b 
Made  to  Another.— Oevaert  Co.  t. 
Greef,  (1933)  262  N.  Y.  651,  188 
N.  E.  106. 

§  16.    Agnement  to  Bzacate  Con- 
tract 

A  drcnlar  letter  ad- 
dressed by  a  wholesale  dealer  in 
poultry,  inviting  shipments  of  poul- 
try and  reciting  the  range  of  market 
prices  for  the  day  the  letter  was 
dated,  is  not  an  offer  to  purchase  at 
the  price  so  stated,  but  is  at  the 
most  an  offer  to  purchase  on  arriTuI 
at  the  market  price  on  the  day  of 
the  arrival  of  poultry  shipped,  and 
consequently  the  risk  of  loss  during 
transit  is  on  the  shipper.  Muhr  y. 
E.aImanBon,  (Sup.  App.  T.  1925)  184 
Misc.  514,  208  N.  Y.  8.  44T. 

Agreement  with  Attorney. — A 
complaint  which  alleges  that  defend- 
ant agreed  to  employ  plaintiff  and  no 
one  else  as  attorney  and  counsel  on 
all  legal  matters  affecting  the  busi- 
ness of  the  defendant,  and  all  sub- 
sidiary corporations  ever  owned  by 
it,  as  long  as  plaintiff  shall  own  a 
single  share  of  its  stock  and  to  pay 
him  a  fair  and  reasonable  compen- 
sation for  all  services  "if,  when  and 
as  rendered,"  and  that  defendant 
employed  some  other  person  to  per- 
form some  of  such  services,  does  not 
state  a  cause  of  action,  in  the  ab- 
sence of  any  allegation  that  plaintiff' 
has  changed  his  position  or  incurred 
expense  or  was  employed  under  a 
ijeneral  retainer  for  a  fixed  period  to 
perform  legal  services  in  relation  to 
matters  that  might  arise  during  the 
period  of  the  contract.  The  contract 
wa«  one  to  agree  to  enter  into  sep- 
arate agreements  of  retainer,  if  and 
as  occasion  therefor  should  arise  in 
the  future,  and,  as  such,  is  unen- 
forcible.  Furthermore,  the  defend- 
ant had  the  right  to  terminate  the 
;mpIoyment  at  any  time  with  or 
Mrithout  cause.  Boehm  v.  United 
Power  Laundries  Co.,  (Sup.  1928) 
132  Misc.  1,  229  N.  Y.  S.  430. 


Agreement  to  Ezecnte 
Contract  Binding. —  Belmar  Contract- 
ing Ca  ▼.  SUte,  (Sup.  1920)  194 
App.  DIv.  69,  185  N.  Y.  8.  784,  re- 
voraed  on  other  grounds  233  N.  Y. 
189,  136  M.  B.  240. 

Memorandum  to  Execute  not  Bind- 
ing.—Weiss  V.  R,  M.  K.  Realty  Corp., 
1947,  6S  N.Y.S.2d  633,  affirmed  273 
App.Div.  781,  76  N.Y.S.2d  773. 

Pleadino- — Complaint  alleging  that 
defendants  agreed  that  they  would  sell 
plaintiff  25%  of  stock  of  corporate  de- 
fendant for  a  fixed  amount  and  would 
employ  plaintiff  as  corporate  officer 
and  director  at  specified  salary  and 
take  whatever  corporate  action  was 
necessary  to  protect  plaintiff  if  plain- 
tiff would  liquidate  his  lumber  busi- 
ness, that  plaintiff  started  liquidation 
of  such  business  and  went  into  defend- 
ants' employ  and  that  plaintiff  reject- 
ed proposed  written  contract  submit- 
ted by  the  defendants  because  con- 
tract did  not  contain  adequate  safe- 
guards to  protect  the  plaintiff  pleaded 
merely  an  agreement  to  make  a  con- 
tract and  sudi  contract  was  incom- 
plete in  essential  conditions  and  waa 
not  enforcible.  Briefstein  v.  P.  J.  Ro- 
tondo  Const.  Co.,  1959,  8  A.D.2d  349, 
187  N.Y.S.2d  866. 

S  17.    Intention  to  Sedaoe  Oon- 
tract  to  Writing 

Formal  Contract  Con- 
templated.—  Moody  Engineering  Co., 
V.  Board  of  Education,  (1024)  238 
K.  Y.  629,  144  N.  £.  920,  afSrming 
205  App.  Div.  522,  100  N.  Y.  S.  689; 
Crompton,  etc..  Loom  Works  v. 
Homsy,  (Sup.  1023)  204  App.  Div. 
475,  108  N.  Y.  S.  478;  Pof .  v.  Wash- 
ington Square  M.  B.  Church,  (1923) 
207  App.  Div.  219,  201  N.  Y.  S.  776; 
Mehlhop  V.  Central  Union  Trust  Co., 
(Sup.  Tr.  T.  1021)  114  Miee.  464, 
187  N.  Y.  8.  431,  reversed  on  other 
grounds  200  App.  Div.  1,  102  N.  Y. 
8.  444;  Blaekmore-Dansig  Co.,  Inc.,  t. 
Silsbee,  (Sup.  1927)  131  Mia&  S40. 
226  N.  Y.  8.  767;  H.  D.  Best  Co.  v. 
Federal  Terra  Cotta  Co.,  (Sup.  1828) 
224  App.  Div.  618,  231  N.  Y.  S.  483; 
Baer  v.  Durham  Duplex  Rasor  Co., 
(Sup.  1930)  228  App.  Div.  350,  230 
N.  y.  S.  473. 

Provision  in  written  agreement  call- 
ing tor  execution  of  a'  more  formal 
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agreement  does  not,  of  itself,  impair 
its  effectiveness  as  a  binding  contract. 
Zirman  v.  Beck,  1962,  34  Misc.2d  597, 
225  N.Y.S.2d  330.  See,  also.  Park  Inn 
Eotel.  Inc.  v.  Messing,  1962,  31  Misc. 
2d  961,  224  N.Y.S.2d  179. 

Where  parties  to  agreement  ex- 
pressly contemplate  that  contract  be 
reduced  to  writing,  execution  of  a 
formal  writing  is  a  condition  precedent 
to  liability.  Town  of  Hempstead  v. 
U.  S.  Trucking  Corp.,  1961,  31  Mi8C.2d 
419.  219  N.Y.S.2d  637. 

Where  a  reasonable  construction  of 
a  writing  in  which  the  only  real  prop- 
erty of  which  mention  was  made  was 
that  designated  by  street  address, 
warranted  the  conclusion  that  the 
premises  so  described  formed  the 
subject  matter  of  the  instrument  as 
it  related  to  realty,  such  designation 
sufficed  to  satisfy  requirements  of 
the  statute  of  frauds,  and  fact  that 
a  formal  contract  was  to  be  entered 
into  did  not  affect  the  enfordbility 
of  the  writing.  Dweck  v.  Altman, 
1960,  27  Mi8c.2d  303,  208  M.Y.S.2d 
294. 

A  contract  arising  out  of  an  offer 
and  acceptance  will  be  recognized  in 
event  it  is  not  followed  by  written 
contract  contemplated  at  the  time, 
provided  terms  originally  assented  to 
are  sufficiently  definite.  John  W. 
Bouse  Const.  Corp.  v.  Albany  Acous- 
tical Corp.,  1959,  9  A.D.2d  38,  189  N. 
Y.S.2d  632. 

When  parties  intend  that  oral  agree- 
ment shall  be  finally  reduced  to  writ- 
ing as  evidence  of  terms  of  contract, 
neither  is  bound  until  writing  is  ex- 
ecuted by  both.  Gambee  v.  Argendorf, 
1958,  10  Misc.2d  698,  172  N.T.S.2d 
870. 

A  reply  to  a  proposal  as  follows: 
"T.  have  received  and  considered  your 
counter  offer,  and  I  will  enter  into  a 
written  contract  with  you,"  is  not 
itself  such  an  acceptance  aa  will  con- 
■nmmate  a  contract.  A  binding  con- 
tract does  not  arise  unless  and  until 
the  written  agreement  is  executed. 
ha  V.  Sataloff,  (Sup.  1023)  108 
N.  T.  8.  28. 

A  recital  In  a  memorandum  that 
parties  contemplate  signing  of  a 
more  formal  agreement,  though  not 
decisively  determinative  of  issue  as 
to  whether  there  had  been  a  com- 
plete meeting  of  minds,  is  some  evi- 


dence that  writing  was  not  intended 
to  be  a  complete  contract.  Stelboum 
V.  Palumbo,  1950,  101  N.T.S.2d  782. 

Retroactive  Effect  of  Contract.— 
Where  partieb  to  an  agreement  ex- 
pressly provide  that  a  written  con- 
tract be  entered  into  "as  of"  an  ear- 
lier date  than  that  on  which  it  was 
executed,  the  agreement  is  effective 
retroactively  as  of  the  earlier  date, 
and  the  parties  are  bound  thereby  ac- 
cordingly. Matthews  v.  Jeremiah 
Burns,  Inc.,  1954,  206  Misc.  1006,  129 
N.Y.S.2d  841. 

Rule  Applied  to  a  Contract  for  the 
Sale  of  the  Business  of  a  Dentist.— 
Brown  v.  Salzberg,  (Sup.  1021)  107 
App.  Div.  235,  188  N.  T.  S.  813. 

Fonnal  Contract  Essential  in  Case 
of  State  Highway  Contract. — Bel- 
mar  Contracting  Co.  v.  State,  (1022) 
233  N.T.  189,  186  N.B.  24a 

Merger. — A  prior  oral  agreement 
would  be  deemed  merged  in  and  su- 
perseded by  a  subsequent  written 
agreement  which  the  plaintiff  assert- 
ed reduced  the  oral  offer  to  writing. 
Ackman  v.  Toren,  Inc.,  1959.  9  A.D. 
2d  730,  192  N.Y.S.2d  460,  reargument 
and  appeal  denied  9  A.D.2d  891,  194 
N.T.S.2d  912. 

All  prior  negotiations  between  par- 
ties to  written  contract  are  merged  in 
the  writing.  Electric  Equipment  Cor- 
poration V.  Delco  Appliance  Corpora- 
tion, 1937,  252  App.Div.  1,  297  N.Y.S. 
498. 

Intention  to  Reduce 
Written  Negotiations  to  Fonnal  Con- 
tract—New York  Produce  Exch.  Safe 
Deposit,  etc.,  C!o.  v.  New  York  Pro- 
duce Exch.,  (Sup.  1024)  208  App. 
Div.  421,  203  N.  Y.  S.  648,  affirmed 
238  N.  Y.  682  mem.,  144  N.  B.  001 ; 
Cohn  V.  Smarr,  (Sup.  1026)  214 
App.Div.  689.  212  N.Y.S.  304;  Lei- 
bow  V.  Friedman.  1938,  263  App.Div. 
742,  300  N.Y.S.  939. 

Provision  in  agreement  for  future 
formalization  or  execution  of  effectu- 
ating documents  does  not  necessarily 
render  it  an  agreement  to  agree,  and 
question  is  whether  agreement  alone 
or  in  combination  with  other  evidence 
indicates  that  parties  contemplated  no 
further  negotiations  upon  any  essen- 
tial terms,  and  if  so  agreement  is  bind- 
ing on  parties  and  enforceable.  Kar- 
son  V.  Amow,  1962,  32  Misc.2d  499. 
224  N.Y.S.2d  891. 
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NeKOtUtoiy  letters  with  intention 
that  formal  contract  shall  be  drawn 
before  any  binding  contract  is  con- 
■ununated  will  not  create  a  contract. 
Topliff  T.  Schimpff,  (Snp.  1921)  196 
App.  DiT.  198,  187  N.  Y.  8.  617,  af- 
flrmed  (1922)  283  N.Y.  684  mem.,  186 
N.a   927. 

When  parties  to  contract  negotia- 
tions have  clearly  expressed  an  inten- 
tion not  to  be  boond  until  their  pre- 
liminary negotiations  have  calminated 
in  the  execution  of  a  formal  contract, 
they  cannot  be  held  to  the  contract 
until  the  event  has  occurred,  since  the 
necessary  finality  of  assent  is  lack- 
ing. Branse  t.  Goldman,  1960,  10 
A.D.2d  328,  199  N.T.S.2d  606. 

An  intent  to  contract  pursuant  to 
a  writing  may  be  spelled  ont  where 
there  is  retention  of  agreements  con- 
taining an  arbitration  clause,  delivery 
of  merchandise  and  retention  thereof, 
invoices  sent  and  paid,  or  any  varia- 
tion of  such  acts  by  the  parties  which 
can  be  interpreted  as  assent  to  or 
agreement  upon  the  prior  writing. 
Application  of  Oarrett  Corp.,  1969, 
16  Mi8C.2d  152,  182  N.Y.S.2d  979,  af- 
firmed 9  A.D.2d  741,  192  N.Y.SJ2d 
655.  affirmed  8  N.Y.2d  819,  202  N.Y. 
S.2d  323. 

Where  parties  enter  into  oral  or 
informal  written  agreement  with  un- 
derstanding that  a  formal  contract 
shall  be  drawn  np  and  signed,  the 
validity  and  effect  of  informal  agree- 
ment without  execution  of  formal  con- 
tract depends  upon  intention  of  par- 
ties. Stelbonm  v.  Palumbo,  1950,  101 
N.Y.S.2d  782. 

Contract  Satisfactory 
to  Defendant  to  be  Signed. — ^This 
was  au  action  to  recover  damages  for 
breach  of  an  alleged  contract  by  the 
defendant  to  furnish  the  plaintiff 
with  terra  cotta.  Defendant  sub- 
mitted a  written  proposal  to  the 
plaintiff  which  contained  all  the 
elements  of  a  contract  and  which 
stated  that  it  was  subject  to  accom- 
panying conditions,  the  first  of  which 
was  that  the  offer  was  good  for 
thirty  days  and  that  acceptance 
thereof  was  subject  to  a  form  of  con- 
tract satisfactory  to  defendant.  After 
a  conference  between  officers  of  the 
parties  the  defendant  wrote  the  plain- 
tiff inclosing  a  standard  form  of 
terra  cotta  contract.     In  the  moan- 


time  the  plaintiff  had  signed  its  own 
order  form  and  when  the  defendant 
returned  that  order  form  and  re- 
quested the  plaintiff  to  sign  the 
standard  contract,  it  refused  to  do 
so.  Thereafter  the  defendant  with- 
drew the  offer  and  closed  the  negotia- 
tions. Since  the  plaintiff  refused  to 
comply  with  the  conditions  of  the 
proposal  by  signing  a  standard  form 
of  contract  satisfactory  to  the  de- 
fendant, the  defendant  had  the  right 
to  withdraw  the  offer  and  the  plain- 
tiff could  not  thereafter,  as  it  at- 
tempted to  do,  sign  the  standard 
form  of  contract  and  bind  the  defend- 
ant thereby.  Accordingly,  the  de- 
fendant is  not  liable  since  the  con- 
tract was  not  proven.  H.  D.  Best  Co. 
V.  Federal  Terra  Cotta  Co.,  (Sup. 
1928)  224  App.  Div.  018,  231  N.  Y. 
S.  48S. 

Mere  Intention  to  Exe- 
euta  More  Formal  Contract  does  not 
prevent  consummation  of  contract. 
Stltsman  t.  Barson,  (1925)  239 
N.  Y.  S32,  14«  N.  B.  618,  modifying 
210  App.  Div.  84,  206  N.  Y.  S.  548; 
Klein  v.  Cohen,  (Sup.  App.  T. 
1921)  186  N.  Y.  6.  601;  Diamond 
▼.  Talbot,  (Sup.  Sp.  T.  1924) 
les  Mlsc  S39,  206  N.  Y.  S. 
809;  Bierman  v.  Barbieri,  (Sup. 
App.  T.  1924)  124  Misc.  167  207 
N.  Y.  S.  174;  CViledonia  Holding 
Corp.  T.  Sehneiderman,  (Sup.  App. 
T.  1926)  126  Misc.  177,  210  K.  Y.  & 
474;  Hohanser  v.  Berwin,  (Sup. 
App.  T.  1926)  125  Misa  834,  211 
N.  Y.  8.  680;  Nichols  v.  Hurtig  * 
Seaman  Theatrical  Enterprises,  Inc., 
(Snp.  1926)  217  App.  Div.  107,  216 
N.  Y.  S.  191;  Pollak  v.  Dapper,  (Snp. 
1927)  219  App.  Div.  466,  220  N.  Y.  S. 
104;  No.  2  and  4  Roman  Ave.  v.  God- 
dard,  (Sap.  1027)  220  App.  Div.  188, 
221  N.  Y.  S.  284;  N.  A.  N.  A.,  Inc. 
V.  Lake  A  Danenhower,  Inc.,  (Sop. 
1932)  234  App.  Div.  736,  264  N.  Y.  8. 
187;  Newbnrgh  Dress  Co.  t.  Nadler 
&  Nadler  (1937)  251  App.DiT.  880, 
29B  N.Y.8.  168:  Habib  ▼.  Capnto. 
1938,  168  Misc.  202,  6  N.Y.S.2d  382. 

informal  Communications  May  Con> 
stitute  Contract  even  though  they 
contemplate  the  execution  of  a  formal 
agreement.  Patrick  v.  Eleine,  fSap. 
1026)  127  Misc.  88,  216  N.  Y.  S.  306. 

Although  a  statement  that  partioB 
contemplate  signing  a  more  fotnud 
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contract  will  not  render  a  vriting  un- 
enforceable if  it  is  apparently  fair 
and  unamUgnous  in  all  material  re- 
spects, snch  a  recitation  is  evidence 
that  writing  was  not  intended  to  be 
a  complete  contract.  Lemer  v.  Law- 
rence, 1951,  104  N.Y.S.2d  723. 

Contract  by  Negotiations  Enforce- 
able  thongh  Stipulation  to  S«dnc« 
(Contract  to  Formal  Agreement. — 
Savage  v.  Weigel,  (Sup.  1920)  128 
Misc.  618,  219  N.  Y.  a  99. 

A  mere  statement  in  written  memo- 
randum that  parties  contemplate 
signing  a  formal  contract  does  not 
render  the  memorandum  unenforcea- 
ble, and  enforcibUity  is  determined  by 
satisfaction  ot  requirements  of  the 
statute  of  frauds.  Zlobinsky  v. 
Broadlane  Realty  Corp.,  1954,  129  K. 
Y.S.2d  818,  reversed  on  other  grounds 
283  App.Div.  1078,  131  N.Y.S.2d  135. 

Seliance  on  Oral  Contract  Bednced 
in  Part  to  Writing^The  two  do- 
fondants  hereinafter  orally  hiring 
plaintiff  agreed  "that  plaintiff  should 
execute  an  agreement  in  writing  em- 
bodying the  understanding  of  the 
parties  •  *  •  but  that  such  agree- 
ment be  executed"  so  that  one  defend- 
ant's name  would  not  appear  therein. 
The  agreement  was  executed  and 
plaintiff  sues  defendants  jointly  for 
the  reasonable  value  of  the  services 
under  the  agreement.  The  defendant, 
whose  name  did  not  appear  in  the 
written  agreement,  cannot  have  judg- 
m«it  on  the  pleadings  since  whether 
or  not  the  parties  intended  the  oral 
agreement  to  subsist  as  a  binding 
oUigation  or  whether  snch  intention 
is  to  be  imputed  to  them  are  ques- 
tions of  fact  vhicfa  must  be  deter- 
mined on  the  trial;  if  the  plaintiff 
can  show  that  a  joint  obligation  was 
assumed  though  the  agreement  was 
oral,  there  is  nothing  to  show  that 
that  agreement  was  in  any  way  nulli- 
fied or  superseded  by  the  simulta- 
neous agreement  concerning  the  writ- 
ing to  be  executed  by  one  of  the  de- 
fendants. Zico  ▼.  Reisenfeld,  (Sup. 
1927)  129  Kise.  682,  222  K.  Y.  S.  166. 

"Wben  parties  exchange  promises 
to  perform  certain  acts  upon  terms 
wkicb  they  Iiave  definitely  fixed,  with 
the  understanding  that  the  promises 
are  to  be  embodied  in  a  formal  con- 
tract to  be  mbaequently  executed,  an 
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enforceable  agreement  to  do  the  acts 
specified  is  thereby  made,  independ- 
ently ot  the  execution  of  a  formal 
contract.''  Per  Kellogg,  J.  Belmar 
Contracting  Co.  v.  State,  (Sup.  1920) 
194  App.  OiT.  69,  186  N.  Y.  S.  734, 
reversed  on  other  grounds  (1822)  S83 
N.Y.  189,  186  N.E!.  24a 

Where  terms  of  a  new  contract 
modifjring  an  existing  contract  for 
the  manufacture  and  sale  of  goods 
are  agreed  upon  and  fully  executed 
by  the  manufacturer  it  is  binding 
though  the  parties  intended  to  exe- 
cute a  formal  contract  embodying  the 
modifications.  Archibald  v.  Pana- 
goulopoulos,  (1922)  283  N.  ¥.  478, 
13S  N.B.  867. 

The  rule  that  the  fact  that  parties 
intend  the  execution  of  a  more  for- 
mal agreement  does  not  prevent  the 
consummation  of  a  present  valid  con- 
tract, is  applicable  to  a  memorandum 
contract  for  the  sale  of  land,  though 
the  parties  at  the  time  agreed  that 
they  would  go  to  a  lawyer  on  the 
next  day  to  have  a  formal  contract 
drawn  cp  and  executed.  Eisenberg 
▼.  Spachman,  (Sup.  6p.  T.  1921) 
117  Misc.  109,  190  N.  Y.  S.  662, 
modified  as  to  other  matters  203 
App.  DiT.  876,  196  N.  Y.  6.  924. 

Oral  warranty  as  to  subject-mat- 
ter of  sale  of  personal  property  evi- 
denced by  written  agreement  com- 
plete on  its  face  may  be  shown  where 
written  agreement,  by  its  terms,  does 
not  state  or  clearly  imply  that  it  con- 
tains whole  contract,  oral  warranty 
does  not  change  or  contradict  terms 
expressed,  and  entire  agreement  was 
reached  orally  before  the  writing  was 
signed  and  only  part  thereof  was  in- 
corporated In  the  writing.— V.  Val- 
ente.  Inc.,  v.  Masdtti  (1937)  163 
Misc.  287.  296  N.Y.S.  330. 

Agreement  held  bind- 
ing contract,  notwithstanding  provi- 
sion for  subsequent  "complete  con- 
tract" N.  A.  N.  A..  Inc.  v.  Lake  A 
Danenhower,  Inc.,  (Sup.  1032)  234 
App.  Div,  736,  254  N.  Y.  8.  187. 

Test  as  to  Validity  of 
Contracts  by  Negotiation.— Savage  v. 
Weigel,  (Sup.  1926)  128  Misc.  618, 
219  N.  T.  S.  99. 

Decision  by  Parties  to 
Negotiation  to  Have  Formal  Agree- 
ment Kzecnted  Strong  Evidence  that 
Prior  Negotiationa  Were  TentatiT0,f— 
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Sttvage  V.  Weigel,  (Sup.  1020)  128 
liisc.  018,  219  N.  Y.  S.  99. 

Effect  of  Written  Contract  on  Pre- 
vious Oral  One. — Parties  may  agree 
to  rest  in  parol  and  execute  written 
instruments  in  part  execution  of  parol 
agreement,  and  not  for  purpose  of 
putting  agreement  in  writing,  and  thus 
executed  it  does  not  supersede  prior 
parol  agreement.  Intercontinental 
Credit  Corp.  v.  PoUak,  1957,  7  S(Gsc.2d 
878,  166  N.X.S.2d  343. 

Where  oral  contract  was  embodied 
into  subsequent  written  contract,  oral 
contract  merged  into  written  instru- 
ment. Small  V.  Weissberg,  1967,  7 
Misc2d  492, 163  N.Y.S.2d  892. 

In  every  written  contract  there 
must  be  a  previous  oral  contract, 
that  is,  a  meeting  of  the  minds  be- 
fore the  signatures  are  afBzed,  and 
the  written  contract  completely  wipes 
out  the  oral.  Metropolitan  Life  Ins. 
Co.  V.  Tannenbaum,  (Sup.Ct.l935) 
156  Misc.  221.  281  N.Y.S.  327. 

A  valid  oral  contract  is  not  dis- 
charged by  a  subsequent  written  con- 
tract that  omits  one  of  the  provisions 
of  the  oral  contract  if  at  the  time  of 
signing  one  of  the  parties  expressly 
reserves  his  rights  under  the  oral 
contract.  B.  S.  Nav.  Co.  v.  Black 
Diamond  Unes.  C.C.A.N.Y.1942,  124 
F.2d  508,  reversing  37  F.Supp.  1005. 
certiorari  deniod.  1!»42,  62  S.Ct.  806. 
315  U.S.  816.  86  L.£d.  1214. 

Refusal  to  Execute 
Contract  Contemplated. —  Though  a 
preliminary  contrart  thereafter  to  be 
embodied  in  a  formal  contract  is  con- 
summated, if  one  party  refuses  to 
ezeente  the  contemplated  contract  by 
bis  insistence  thHt  hii  unaiithoriM<l 
provision  he  inserted  therein,  he  io 
estopped  to  enforce  the  preliminary 
contract.  LelT  v.  Sstuloff.  (Sup 
1923)    198  N    Y.  S.  22 

Inadvertent  Inclusion 
in  Formal  Contract  of  Unauthorized 
Provision. —  Though  the  formal  con- 
tract contemplated  and  tendered  for 
execution  by  one  of  the  parties  con- 
tain* an  unauthorized  provision,  in- 
advertently inserted,  this  does  not 
prevent  such  party  from  relying  on 
the  previous  ne{p>tiation8,  where, 
when  the  provision  was  objected  to. 
he  immediately  offered  to  make  cor- 
rection.    Caledonia  Holding  Corp.  v. 


Schseiderutan,    (Sup.  App.  T.   1925) 
126  Misc.  177,  210  N.  Y.  S.  474. 

Parol  Evldeace.— Testimony  of  ex- 
press reservation  of  rights  under  oral 
contract  is  not  excluded  by  the  parol 
evidence  rule,  that  rule  having  opera- 
tion only  when  the  writing  is  mu- 
tually assented  to  as  a  complete  in- 
tegration of  previous  agreements  and 
is  substituted  for  them.  U.  S.  Nav. 
Co.  V.  Black  Diamond  Lines,  CCA. 
N.Y.1942.  124  F.2d  508,  certiorari 
denied  62  S.Ct  806,  315  U.S.  816, 
86  UBd.  1214. 

Sufllciency  of  evidence.— Evidence 
established  that  rights  and  obligationa 
relating  to  production  of  crane  brakes 
between  parties  were  governed  by 
written  contract  entered  into  between 
plaintiff  and  defendant  which  super- 
seded preliminary  agreements  betweoi 
parties,  where  offers  made  by  de- 
fendant subsequent  to  written  contract 
were  not  accepted  by  plaintiff.  Leon- 
ard V.  S.  O.  Prantt  Co..  1944.  268 
App.niv.  144.  49  N.Y.S.2d  329 

§  18     Offers  to  the  Public  or  a 
Glass  of  Persons  OeneraDy 

BegnUtions  Most  Be 
Reasonable. — Miami  Military  Insti- 
tute V  LefT.  (City  Ct  1920)  129 
Misc.  481,  220  N.  Y.  S.  799. 

Right  under  Contract  to  DiamiM 
Student. — Anthony  v.  Syracuse  Uni- 
versity. (Sup.  1928)  224  App.  Dir. 
4R7.  2.31  N.  Y.  S.  435 

CoL'ract  Unconstitutional  in  C«m- 
pelllng  Church  Attendance. — Miatni 
Military  Institute  v.  LefT  (City  Ct. 
ll>2Hi   ISA  .Misc  481.  220  N    Y.  S.  799. 

Acceptor  of  Offer. — An  offer  made 
rn  the  public  generally  must  have 
been  brought  to  the  attention  of  the 
person  who  claims  any  rights  there- 
under as  acceptor  of  such  offer. 
O'Brien  v.  Syracuse  Unolenm  Floors, 
1948.  84  N.Y.S.2d  12. 

Publication  of  Contest  Rules. — Pub- 
lication of  puEiIe  and  contest  mles 
for  winning  cash  prise  constituted  an 
offer,  and  submission  of  solution  in 
accordance  with  mles  constituted  an 
acceptance.  Rite  v.  News  Syndicate 
Co.,  1959,  16  macJZi  1013,  183  N.T. 
S.2d850. 

Solver  of  puade  in  newspaper  oi»- 
test  had  right  to  rely  on  rules  to  ^uue 
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«xteiit  that  he  himself  was  bound  b; 
them.    Id. 

§  21.    Oontracts  by  Lettars  and 
Telegrams  (Generally 

Contract  by  Letters. — 
Oriffin  V.  Hale,  (1023)  235  N.  Y. 
£12,  130  N.  B.  714,  affirming  202 
App.  DiT.  731  mem.,  104  ti.  Ti.  U. 
040;  Outlet  Embroidery  Co.  ▼.  Der- 
went  Mills,  (1030)  254  N.  Y.  170, 
172  M.  E.  402,  70  A.  L.  R.  1440, 
affirming  228  App.  Div.  113,  230 
N.  Y.  S.  182;  Palmer  v.  New  York 
Herald  Co.,  (Sup.  1030)  228  App. 
Div.  176,  230  N.  Y.  S.  610. 

An  agreement  in  the  form  of  a 
letter  and  reply  thereto,  which  in 
other  respects  constituted  a  complete 
contract  of  purchase  and  sale,  was 
not  rendered  inchoate  and  abortive 
because  the  letter  contained  prori- 
•iona  that  prices  were  "subject  to 
change  pending  tariff  revision,'' 
where,  at  the  date  thereof,  Congress 
was  debating  a  new  tariff.  Outlet 
Eimbroidery  Co.  v.  Derwent  Mills, 
(1030)  254  N.  Y.  170,  172  M.  E.  462, 
70  A.UB.  1440. 

Where  wording,  context  and  sense 
of  letter  from  defendant  to  plaintiff 
revealed  a  frame  of  mind  and  contem- 
plation of  negotiation  rather  than  a 
firm  offer,  and  plaintiff's  reply  was 
in  much  the  same  spirit,  the  first  let- 
ter could  not  be  considered  an  offer 
and  the  two  letters  together  could 
not  be  deemed  a  contract.  Robinson 
V.  Grace,  1051,  278  App.Div.  693,  103 
N.Y.S.2d  814. 

Contracts  by  Telegram. — Karales 
▼.  Bosson,  (Sup.  1029)  135  Misc.  146, 
236  N.  Y.  S.  633. 

Contracts  by  Cable. — Penn  v.  V^ali- 
ante,  (Sup.  1030)  228  App.  Div.  552, 
240  N.  Y.  8.  207,  afBrmed  255  N.  Y. 
533,  175  N.  E.  302. 

When  Correspondenct 
Hanifests  a  Meeting  of  Minds  Con- 
tract Is  Consummated. —  Karlson  v. 
Frasar,  (Sup.  1922)  203  App.  Div. 
870,  106  N.  Y.  S.  411;  No.  2  and  4 
Soman  Ave.,  Inc.  v.  Qoddard,  (Sup. 
1027)  730  App.Dlv.  188,  221  N.Y^ 
284. 

Contract  by  letter  and  telegram 
held  consummated  as  the  two  showed 
a  definite  offer  and  acceptance.  Tur- 
awr-Lookar  Co.  v.  Aprile,  (Sup.  1921 ) 
196  App.  DlT.  706,  187  N.  Y.  8.  367, 
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affirmed   234   N.   Y.   617   mem.,    138 
N.  B.  420. 

Letters  and  Telegrams  Held  Rot  to 
Show  Complete  Contract.  —  Black- 
more-Dansig  Co.,  Inc.,  v.  Silsbee, 
(Sup.  1027)  131  Misc.  340.  225 
N.  Y.  S.  767. 

Contract  by  letter  and  telegram 
held  not  completed  there  being  no  un 
qualifted  offer  to  sell  which  became  a 
contract  on  acceptance.  Patrick  v 
Kleine,  (Sup.  1926)  127  Misc.  89,  215 
N.  Y.  8.  305. 

Letters   Held   Not   to 
Show   Consummation   ot    Contiact.- 
Smiley   Steel   Co.    v.   Schmoll.    iSu|> 
1922)    200  App.  Div.  655,   1»:{   .N     Y 
8.  522. 

In  action  for  commissions  alleged- 
ly due  plaintiff's  assignor  by  defend- 
ant for  services  rendered  by  assignor 
in  connection  with  sale  by  defendant 
of  automobile  and'  truck  tires  an  1 
tubes  to  buyer  in  Brazil,  evidem-e 
established  that  letter  written  by  d  •■ 
fendant's  export  manager  to  nssirnoi 
was  not  intended  to  be  the  contract 
between  the  assignor  and  the  d  •• 
fendant,  but  was  merely  n  memornr 
dum  confirming  prior  oral  oontrm-t 
between  defendant  and  nsKit-not-  for 
payment  of  commissions  to  nssignor 
Dias  V.  Tire  Mart,  Inc.,  19"0.  27 
Misc.2d   24,   208   N.Y.S.2d   624. 

Correspondence  Insufficient  to  Show 
Meeting     Minds. — Eusu>tlio|H>iiii> 
Gillespie,   (Sup.  1020)  2IH  Api'    l>i. 
179,  218  N.  Y.  S.  24. 

Letters,  etc.,  must  disclose  dennic« 
offer  and  its  acceptance.  oilierwiM 
the  communication  will  be  trt'iiieci  . 
negotiatory  merely  and  nu  >iiiOf  .. 
is  consummated.  ToplilT  v.  Scliiiii|>i' 
(Sup.  1021)  196  App.  Div  !"•'  '- 
N.Y.S.  617.  affirmed  (1922)  2:«  N.'k 
684  mem..  135  N.E.  927 

Letter  does  not  constitute  con 
tract  where  it  is  a  mere  statement  of 
intention  and  neither  contalnn  an 
offer  nor  shows  intent  to  HHsuint- 
contractual  liability  nor  where  tlit-  i-i- 
sential  element  of  agreemen<  <*mii  h> 
ascertained  or  implied  therefri>ni 
Stone  V.  Commonwealth  Kinant-r 
Ctorp.  (Sup.  1024)  127  Misc  3ilH.  il" 
N.  Y.  a  639. 

Indefinite  Letters  Do  Not  Consti 
tute  Complete  Agreement. — ChnrehiP 
Evangelistic      Assoc,      v.,    CnluDihin 
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Broadcasting    System,     (Sup.    1931) 
142  Misc.  210,  256  N.  T.  8.  134. 

§  22.    Tests  as  to  Oonsnm- 

mation  of  Contract 

CorTAspondeiica  u  a 
whole  is  test  of  assent  to  terms. 
Asinof  ▼.  Freudenthal,  (Snp.  1921) 
196  App.  Div.  79.  18S  N.  Y.  S.  383, 
affirmed  (1922)  23S  N.T.  664  mem., 
135  N.E.  919. 

Continued  Negotiations 
Rebutting  Any  Inference  of  Prioi 
Acceptance. —  Industrial  Engineering 
Ca    ▼.   Jennison-Wright    Co.,    (Sup 


1922)  203  App.  Dir.  711,  IM  N.  T. 
S.  838. 

§  28.  Contracts  over  Tdepbone 
Validity. — A  contract  may  be  en- 
tered into  by  telephone  conversation. 
People  T.  Smith,  1^6,  2  Misc.2d  344, 
163  N.X.S.2d  160. 

Identification  of  Party 
with  Whom  Comrersation  Is  Had  over 
Telephone. —  Levine  ▼.  Young,  (Sup. 
App.  T.  1921)  188  N.  Y.  S.  883;  Gor- 
don Lighterage  v.  Bratley  Scow  Co., 
(Sup.  App.  T.  1924)  123  Hiac.  142, 
204  Hf.  Y.  S.  206. 


Bevocatum  or  Withdrawal  of  Offor 


§  24.    In  (}eneral 

Offer  Bevocable  before 
Acceptance.—  Finizio  ▼.  American 
Steel  Export  Co.,  (1922)  233  N.  Y. 
514  mem.,  136  N.  K  898,  afiBrming 
192  App.  Div.  671,  183  M.  Y.  8.  317; 
Miles- Wells  Co.  ▼.  Hutchins,  (Sup. 
1022)  203  App.  Div.  441,  107  N.  Y.  S. 
47 ;  Zilmaur  Realty  Corp.  v.  Pinkney, 
(Sup.  1924)  208  App.  Div.  407,  203 
N.  Y.  8.  716;  Petterson  v.  Pottberg, 
(1928)  248  N.  Y.  86,  161  N.  E.  428; 
Sonino  v.  Magrini,  (Sup.  1929)  225 
App.  Div.  536,  234  N.  Y.  S.  63;  Bar- 
ber-Greene Co.  T.  M.  F.  Dollard,  Jr., 
Inc.,  (Snp.  1934)  239  App.  Div.  655, 
269  N.  Y.  S.  211. 

An  offer  to  enter  into  a  contract, 
when  not  given  for  a  consideratiott, 
can  be  revoked  at  any  time  before  ac- 
ceptance. Evans  v.  2168  Broadway 
Corporation,  1939,  281  N.Y.  34,  22 
N.B.2d  162. 

In  action  by  licensor  to  enjoin  con- 
tinued use  of  television  performer's 
name  on  costumes  manufactured  by 
former  licensee  after  expiration  of  li- 
censing contract,  which  former  licen- 
see after  expiration  of  licensing  con- 
tract, which  former  licensee  claimed 
had  been  renewed  by  letter,  evidence 
established  that  contract  offer  sent  in 
letter  by  licensee  was  revoked  and 
withdrawn  prior  to  any  compliance 
with,  or  acceptance  of,  contract  by 
licensee  and  that  no  contract  existed. 
Television  Merchandising  v.  Wee 
Classics,  1955,  136  N.Y.S.2d  902. 

Offer  to  Reduce  Mortgage  Debt  on 
Certain  Conditions  as  to  Payment 
Withdrawn  Before  Acceptance.— -Pet- 


terson V.  Pottberg  (1928)  248  N.  Y. 
86,  161  N.  E.  428. 

Immaterial  that  Offer 
Gives  Ri(^t  to  Accept  Before  Stated 
Time.— Petterson  v.  Pottberg,  (1928) 
248  N.  Y.  86,  161  N.  B.  428. 

Approval  of  Home  Of- 
floe.— Where  purchase  order  for  mo- 
tortruck, signed  by  buyers,  did  net 
become  binding  agreement  nntil  ap- 
proved by  executive  officer  of  motor 
company  at  its  home  office,  and  sales- 
man had  no  power  to  bind  motor  com- 
pany to  deliver  tmck  without  such 
acceptance  being  first  obtained,  sales- 
man held  without  authority  to  bind 
company  to  make  an  absolute  sale. — 
Angerosa  v.  White  Co.  (1938)  248 
App.Div.  426.  290  N.Y.8.  204,  affirm- 
ed. 1938,  275  N.Y.  524,  11  N.Eid 
325. 

Right  to  withdraw 
without  liability.— Charges  B.  Quincey 
&  Co.  Arbitrace  Corporation  v.  Cities 
Service  Co.,  (Sap.Ct.  1935)  156  Misc. 
83.  282  X.Y.S.  294,  affirmed,  1838. 
253  App.Div.  719,  1  N.Y.S.2d  654. 

When  the  wording  and  sense  of 
letters  exchanged  between  parties  to 
contract  negotiations  reveal  no  pres- 
ent intent  to  form  a  binding  contract, 
but  rather  to  continue  negotiations 
with  the  possible  ultimate  meeting  of 
minds  deferred  until  some  future  time, 
either  party  may  withdraw  with  im- 
punity prior  to  that  time.  Branse  v. 
Goldman.  1960,  10  A.D.2d  328,  199 
N.Y.S.2d  606. 

Option  as  IrrerocaUs 
Offer.— Eckstein   ▼.   Chafkeiwtta 
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Co..  Inc.,  (Sup.  1927)  181  Misc.  107, 
225  N.  Y.  S.  400. 

A  binding  option  is  a  contract;  it 
is  also  an  offer  wliich,  when  accept- 
ed, ■win  create  another  contract. 
Rnane  ▼.  Smith,  1957,  6  Mi8C.2d  366, 
159  N.T.S.2d  859. 

Unilateral  Contracts.— Any  offer  to 
enter  into  a  unilateral  contract  may 
be  withdrawn  before  the  act  request- 
ed to  be  done  has  been  performed, 
and  the  performance  of  service  in 
preparation  of  the  act  sought  does 
not  create  a  contract.  Cowan  v.  De- 
witt,  1954,  205  Misc.  130,  129  N.Y.S. 
2d  724,  affirmed  284  App.DiT.  998, 
135  N.y.S.2d  379. 

Party  to  alleged  unilateral  contract 
could  withdraw  her  offer  at  any  time 
before  complete  performance.  Ko- 
vacs  T.  Countess  Mara,  Inc.,  1949, 
275  AppJXv.  970,  90  N.T.S.2d  172, 
appeal  denied  275  App.Div.  1002,  91 
N.y.S.2d  758,  reversed  on  other 
grounds  275  App.Div.  1055,  92  N.Y.S. 
2d  421,  affirmed  301  N.Y.  805,  96  N.E. 
2d  193. 

§  25.    Effect    of    Acceptance    on 
Bight  to  Withdraw 

Acceptance  of  Offer 
Creates  Contract.— Edcstein  t.  Chap- 
kewits  Fnr  Co.,  Inc..  (Snp.  1927)  131 
Misc.  107.  226  N.  Y.  B.  400. 

A  binding  option  is  a  contract  and  is 
also  an  offer  which,  when  accepted, 
will  create  another  contract.  Raleigh 
Assodates  v.  Jackson,  1950,  96  N.Y. 
S.2d  628. 

§  26.    Competitive   Bids   Submit- 
ted on  Bequest 

Withdrawal  of  Bid  be- 
fore Acceptance. —  Colarusso  v.  State, 
(Ct  01.  1923)  122  Misc.  191,  202  N. 
Y.  S.  SIC. 

No  Reoovery  of  De- 
posit.— Oregory  Ferend  Co.  r.  State 
(1937)  261  App.Dlv.  18,  296  N.Y. 
8.  716.  affirmed.  1938.  277  N.Y.  693, 
13  N.B.2d  785. 

Eqelty  May  Relieve 
for  Mistake  Before  Aoceptanee.— Ore- 
gory  Ferend  Co.  v.  State  (1937)  251 
AppX>lv.  13,  296  N.Y.S.  716,  affirmed, 
1938.  277  N.Y.  693,  13  N.E.2d  785. 

I  29.    Destb  of  Offeror 

Death  of  offeror  is  a  reT> 
ocatlon   of   an   offer    of   dedication. 


Nichols  Copper  Co.  v.  Connolly,  (Sup. 
1924)  208  App.  Div.  007.  203  N.  Y.  & 
839. 

If  an  offer  in  the  form  of  an  option 
is  based  on  a  consideration  and  con- 
sequently is  not  revocable  at  the  will 
of  the  offeror,  it  is  not  revoked  by 
his  death,  and  it  may  be  enforced  by 
the  offeree  against  the  representa- 
tives of  the  other  party.  Leonard  ▼. 
Schnaier.  (Sup.  Sp.  T.  1922)  119 
Misc.  200,  196  N.  Y.  8.  173. 

Revocable  Offer.— A  revocable  offer 
is  revoked  by  the  death  of  the  per- 
son making  the  offer.  Jones  v.  Union 
Cent.  Ufe  Ins.  Co..  1943,  265  App. 
DiT.  888,  40  N.Y.S.2d  74.  affirmed  290 
N.Y.  883,  60  N.B.2d  293. 

§  30.    Bejection  of  Offer 

Rejection  as  Termina- 
tion of  Offer. — ^Westwitt  Realty  Corp. 
T.  Burger,  (Sup.  1926)  212  App.  Div. 
022,  209  N.Y.S.  486:  In  re  John- 
ston's Win  (1937)  164  Misc.  469.  298 
N.Y.S.  967. 

Counter  Offer  as  Rejec- 
tion of  Offer. — "There  are  abundant 
authorities  to  the  effect  tliat  a 
counter  offer  amounts  to  a  rejection 
of  an  offer,  but  in  nearly  all  of  the 
cases  there  was  no  time  limit  set  for 
acceptance.  In  such  cases  the  accept- 
ance must  be  made  within  a  reason- 
able time,  depending  upon  the  cir- 
cumstances, and  when  a  counter  offer 
is  made  it  amounts  to  a  rejection. 
and  thereafter  an  acceptance  is  of  no 
avail.  There  is  no  reason  why  the 
same  rule  should  not  apply  to  a  case 
where  a  time  limit  is  prescrilied  by 
an  offer.  There  is  no  distinction  to 
be  drawn  where  the  offer  must  be  ac- 
cepted within  a  reasonable  time  and 
where  it  must  be  accepted  within  a 
definitely  stated  time.  In  either  case 
the  offeree  cannot  make  a  counter 
offer  without  destroying  his  right 
thereafter  to  accept,  unconditionally, 
the  original  offer."  Vogt  v.  Longfel- 
low, (Sup.  Eq.  T.  1924)  123  Misc. 
498,  206  N.  Y.  S.  719. 

Where  plaintiff  in  response  to  rail- 
road's proposition  for  bid  direct  from 
plaintiff  as  an  advertising  sales  deal- 
er, responded  with  suggestion  for  deal 
whereby  advertiser  would  contract 
directly  with  railroad,  latter  to  pay 
plaintiff  a  commission,  and  railroad 
rejected  counterproposal,  no  binding 
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contract  waa  made.  Gales-Rojac 
Corp.  V.  Pennsylvania  R.  Co.,  1956, 
2  Mi8C.2d  613,  151  N.T.S.2d  292. 

No  possible  claim  arises  from  coan- 
terproposal  for  an  entirely  new  ar- 
rangement which  is  rejected  b;  the 
offeror.    Id. 

If  an  offer  Is  modified  it  is  eqniva* 
lent  to  absolute  rejection  of  the 
offer  as  made.  Camp-Of-The-Pinea 
v.  New  lork  Tlmee  Co.,  1948,  184 
Misc.  389.  53  N.T.S.2d  476. 

§  31.    Lapse  of  Time;    Oontinn- 
ing  Offer 

Acceptance  of  Unilateral  Contract. 
— Though  an  agreement  to  purchaae 
stock  may  be  unilateral  and,  as  an 
offer,  withdrawn  at  any  time,  still,  if 
the  offer  has  not  been  withdrawn,  its 
acceptance  within  the  time  limited 
creates  a  binding  contract.  Galibert 
V.  Hoffman,  (Hup.  1923)  120  Mis& 
212,  108  N.T.8.  854,  affirmed  (1923) 
207  App.DlT.  847  mem.,  201  N.X.S. 
908. 

Contlauing  Offer.— Bagbes  ▼.  John 
Hancock  Mnt.  Life  Ins.  Co.  (1937)  163 
Misc.  31,  297  N.T.S.  116;  Braverman 
▼.  Naimark.  Sup.Sp.T.1922,  194  N.T. 
S.  865. 

Offer  for  Insaraaoe  Policy.— Under 
receipt  for  advance  payment  on  pre- 
mium for  life  policy,  reciting  that 
premium  would  be  returned  on  sur- 
render of  receipt  "iF'  application  was 
not  approved  or  no  notice  was  given 
by  insurer  of  actioti  thereon  within 
60  days,  Insurer  reserved  60  days  to 
accept  or  reject  continuing  offer  of 
applicant  for  policy.— Hughes  v.  John 
Hancock  Mnt.  Life  Ins.  Co.  (1987) 
163  Misc.  31.  297  N.Y.S.  116. 

Unreasonable  Delay  in 
BzerclsinK  Option. — Where  plaintiffs 
under  a  call  executed  by  defendant 
had  •  right  to  exercise  the  same  by 
demanding  on  one  day's  notice,  except 
the   last   day,   a   certain   number   of 


shares  of  the  common  stock  of  •■ 
named  corporation  at  a  stated  price 
per  share,  at  any  time  after  the  date 
and  delivery  of  the  call,  such  right 
must  be  exercised  within  a  reasonable 
time.       Blair     v.     Levering,      (Sup. 

1923)  120  Miac.  718,  200  N.  Y.  S. 
279. 

§  32.    Ezpirttion  of  Time  Limited 
for  Acceptance  Qeneralljr 

An  optica  to  porckaae 
goods  which  expiree  on  a  legal  hoU- 
day  may,  under  section  25  of  the 
General  Construction  Law,  be  ac- 
cepted by  the  purchaser  on  the  day 
following.  Joannides  v.  Assimacy, 
(Sup.  1926)  216  App.  Div.  183,  214 
N.  Y.  S.  892. 

Aoceptaece  after  Explratioa  of  Of- 
fer.— Acceptance  of  cotmter-offer  aft- 
er expiration  of  time  limit  provided 
was  of  no  effect.  Bridge  v.  O'Calla- 
han,  1963,  118  N.Y.S.2d  837. 

An  offeror  who  receives  an  accept- 
ance which  is  too  late,  or  which  is 
otherwise  defective,  cannot  at  hie 
election  regard  it  as  valid,  and  liie 
later  defective  acceptance  is  a  coun- 
ter-offer which  must  in  turn  be  ac- 
cepted by  the  original  offeror  in  order 
to  create  a  contract.    Id. 

§  84.    Waiver  of  Delay  in 

Acceptance 

Waiver  of  Delay  in  Ac- 
ceptance.—  Strauss    v.    Katz,     (Sup. 

1924)  210  App.  Div.  406,  206  N.  Y.  8. 
246. 

Where  an  option  to  purchase  gooda 
is  to  be  exercised  within  a  reasonable 
time,  if  the  seller  recognizes  an  elec- 
tion to  exercise  the  option  as  made 
within  a  reasonable  time  this  is  a 
waiver  of  an  objection  that  there  waa 
an    unreasonable    delay.      Cohen    v. 


M.    Lurie   Woolen   Co., 
N.Y.  112, 183  N  Jl.  370. 


(1921)    232 


Acceptance  of  Offer 


§  36.    In  Cteneral 

Necessity  for  Accept- 
ance of  Offer. — General  Silk  Imp.  Co. 
V.  Smith,  (Sup.  1922)  200  App.  Div. 
750,  194  N.  Y.  S.  11;  Dorrance  v. 
Bright  Star  Battery  Co.,  Inc.,  (1928) 
223  App.  Div.  222,  227  N.  Y.  S.  676; 
Farone    v.    Hall     (Sup.    1927)     128 


Misc.  794,  220  N.  Y.  S.  1 ;  Machinery 
Utilities  (Jo.,  Inc.  v.  Fry,  (Sup.  1928) 
224  App.  Div.  392,  231  N.  Y.  S.  148; 
Lynch  v.  Joseph,  (Sup.  1930)  228 
App.  Div.  367,  240  N.  Y.  a  176; 
Montdale  Holding  Corp.  v.  Kmja»m^ 
(N.  Y.  Munic.  Ct  1930)  138  MIml 
23.  244  N.  Y.  8.  735;  Barber-Greene 
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Co.  V.  M.  F.  Dollard,  Jr.,  Inc.,  (Sup. 
1934)  239  App.  Oiv.  655,  269  N.  Y 
S.  211;  Hughes  t.  John  Hancock  Muc 
Ufe  Ins.  Co.  (1937)  163  Misc.  31, 
297  N.T.S.  116;  Tanenbaum  Textile 
Co.  T.  Schlanger,  1942.  287  N.X.  400, 
40  N.E.2d  225;  Hampton  Cotton 
Mais  V.  HersbfeM,  Sup.1923,  121 
Misc.  518.  201  N.Y.S.  656;  S.  C. 
Beckwith  Special  Agency  v.  American 
Toy,  etc,  Co.,  Sup.App.T.1921.  188 
N.Y.S.  877. 

An  ofiEer  to  contract  may  be  ac- 
cepted in  any  way  provided  by  par- 
ties. Bellmore  Dress  Co.  v.  Tanbro 
Fabrics  Corp.,  1952.  115  N.Y.S.2d  11. 

Those  giving  option  do  not  have 
the  power  of  compelling  perform- 
ance. Tanbnrn  v.  Tanbum,  1952,  114 
N.Y.S.2d  670. 

An  option,  though  not  reTocable  by 
the  offeror,  must  be  accepted  by  the 
offeree  during  the  life  of  the  option 
to  consummate  a  contract.  Car- 
penter ▼.  Foundation  Co.,  (Sup.  Sp. 
T.  1924)  124  Misc.  765,  208  N.  Y.  8. 
327,  affirmed  (1924)  211  App.Div.  846, 
207  N.Y.S.  818. 

Answer  Required  to 
OSet  Following  Previous  Negotia- 
tions.— ^Rodger  v.  American  Kennel 
aub,  (Snp.  Tr.  T.  1930)  138  Misc. 
310,  246  N.  7.  S.  662  (quoting  text). 
Acceptance  Must  Con- 
fonn  to  Offer  in  Sveiy  Beapect.— 
Barber-Oreene  Co.  t.  M.  F.  Dollard. 
Jr.,  Inc.,  (Sup.  1934)  239  App.  Div. 
66S,  269  N.  ¥.  S.  211. 

Acceptance  to  Be 
Read  in  Connection  with  Offer.— 
Rodger  v.  American  Kennel  Club, 
(Sup.  Tr.  T.  1930)  138  Misc.  310, 
24«  N.  Y.  S.  662  (quoting  text). 

Acceptance  Must  Be  in 
Such  Terms  at  to  Bind  Person  Ac- 
cepting: Otherwise  Want  of  Mntnal- 
fty.— Dorrance  v.  Bright  Star  Battery 
Co.,  Inc.,  (1928)  223  App.  Div.  222, 
227  N.  Y.  8.  678. 

Where  Seller  Alone 
Sigas  Contract. — ^When  the  prospec- 
tive buyer  and  seller  of  property  met 
for  the  purpose  of  and  did  draw  up  a 
contract  of  sale,  which  was  signed 
by  the  seller  above,  the  buyer  then 
requesting  a  few  days  time  in  which 
to  get  the  advice  of  an  attorney, 
taking  a  copy  of  the  contract  with 
him  for  that  purpose  and   agreeing 


to  meet  on  a  day  named  to  complete 
the  transaction,  and  by  the  time  the 
day  named  had  arrived  the  seller  had 
changed  his  mind  and  had  torn  up 
the  contract,  it  was  held  that  the 
buyer  could  not  maintain  an  action 
of  spedflc  performance  as  there  was 
no  acceptance  by  him,  and  thus  no 
contract.  Farago  v.  Burke,  (1933) 
262  N.Y.  229,  186  N.B.  683. 

§  8'<.    Oonditiona  Precedent  to  Ac- 
ceptance 

Necessity  of  Compli- 
ance with  Conditions.— Hughes  v.  John 
Hancock  Mut.  Ufe  Ins.  Co.  (1937) 
163  Misc.  31.  297  N.Y.S.  116;  First 
Nat.  Bank  &  Trust  Co.  of  Blmira  v. 
Conzo,  1938,  169  Misc.  266,  7  N.Y.S. 
2d  334. 

When,  by  agreement,  parties  delib- 
erately placed  themselves  in  potential 
deadlock  situation,  courts  may  not  re- 
draw their  arrangement;  and  where 
parties  had  agreed  to  require  concur- 
rence by  three  of  four  members  of 
Committee  before  any  action  could  be 
taken,  court  could  not,  by  granting  pe- 
tition of  two  members  of  Committee 
to  require  remaining  two  members  to 
accept  as  cocounsel  for  Committee 
nominee  of  petitioners,  rewrite  agree- 
ment of  parties  to  require  concurrence 
by  only  two  members.  Application  of 
Roberts,  1959,  18  Misc.2d  599.  185 
N.Y.S.2d  863. 

Waiver  of  Requirement 
as  to  Secnrity. — Piotrowski  v.  Cervi, 
(Sup.  1924)  210  App.  Div.  681,  206 
N.  Y.  8.  655. 

§  38.    Conditional         Acceptance 
Generally 

Approval  of  Insur- 
ance by  Home  Oflloe.— Hughes  v.  John 
Hancock  Mut.  Life  Ins.  Co.  (1937) 
168  Misc.  81.  297  N.Y.S.  116. 

"ir  as  Condltlonal.F- 
Hughes  V.  John  Hancock  Mut.  Life 
Ins.  Co.  (1937)  163  Misc.  81,  297  N. 
Y.S.  lie. 

§  39.    Acceptance  Beaniring 

Acknowledgment  or  Oonfirma- 
tion 

Request  for  Confirm- 
ance. —  The  words  "Please  confirm. 
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Address  Savoy  Hotel,  Denver,"  in  • 
tenant's  telegram  accepting  a  land- 
lord's o£fer  to  lease,  must  be  regarded 
as  a  mere  request  for  the  convenience 
of  the  tenant  and  not  as  a  counter 
offer  emanating  from  the  tenant 
which  required  an  acceptance.  West- 
witt  Realty  Corp.  v.  Burger,  (Sup. 
▲pp.  T.  1924)  122  Misc.  653,  203  N. 
Y.  S.  430,  reversed  on  other  grounds 
(1925)  212  App.Div.  622.  209  N.Y.S. 
486. 

A  foimal  answer  to  a  letter  of  the 
buyer  which  would  have  been  a  mere 
reiteration  of  the  seller's  consent  to 
the  buyer's  proposition  as  to  the  time 
of  payment  is  not  necessary,  though 
the  buyer's  letter  request  an  answer 
confirmatory  of  the  terms  stated  in 
his  letter,  the  object  of  the  corre- 
spondence being  to  confirm  and  settle 
the  terms  of  a  previous  contract  mado 
through  a  broker.  Asinof  v.  Frenden- 
thal,  (Sup.  1921)  195  App.  Div.  79, 
186  N.Y.S.  88S,  affirmed  (1922)  288  N. 
Y.  564  mem.,  135  N.E.  919.  and  dis- 
tinguishing Poel  V.  Brnnswick-Balko- 
Collender  Co.,  216  N.  Y.  310,  110 
K.  £.  619. 

§  40.  Manifestation  of  Accept- 
ance Generally 

Manifestation  of  Acceptance. — Ac- 
ceptance of  paper  which  purports  to 
be  contract  sufficiently  indicates  aR- 
sent  to  its  terms.  Joseph  v.  Atlantic 
Basin  Iron  Works,  1954,  132  N.Y.S.2d 
671.  aflirmed  285  AppJDiv.  1147,  143 
N.Y.S.2d  601. 

Acceptance  of  offer  may  be  indicated 
by  conduct  or  acquiescence.    Id. 

A  city  sued  on  contract  for  am- 
bulance transportation  of  indigent 
residents  to  hospitals  in  nearby  cities 
could  not  set  up  defense  that  minds 
of  parties  had  not  met  because  plain- 
tiff's proposal  was  for  two  years  be- 
ginning May  1  and  resolution  of  city 
council  awarding  contract  fixed  June 
1  as  the  beginning  of  term  of  contract, 
where  plaintiff  was  present  at  council 
meeting  and  assented  to  contract  as 
modified  by  expressing  his  thanks  and 
gratitude  to  council. — De  Vito  v.  City 
of  Mechanicville  (1937)  261  App.Div. 
514,  297  N.Y.S.  936. 

"Assent"  as  respects  contracts  is 
a  matter  of  overt  acts,  not  of  In- 
ward unanimity  in  motives,  design  or 
interpretation  of  words.     Shapiro  v. 


Queens  County  JoAej  dab,    194S, 

184  Misc.  295,  53  N.Y.S.2d  135. 

Where  author  wrote  magazine  pub- 
lisher concerning  puhh'cation  of  an 
article  on  certain  subject,  and  pub- 
lisher replied  that  subject  was  per- 
tinent and  that  publisher  would  be 
glad  to  see  an  outline  of  article  if 
author  cared  to  send  it  "on  specula- 
tion," and  an  outline  was  sent  by 
author  and  further  correspondence 
took  place,  but  article  was  not  pub- 
lished, there  was  no  contractual  lia- 
bility on  part  of  publisher  to  pay  for 
reasonable  value  of  article,  where 
such  correspondence  failed  to  demon- 
strate a  prima  fade  case  of  contrac- 
tual liability.  Gould  v.  Header's  Di- 
gest Ass'n.  1946.  60  N.Y.S.2d  439. 

§  41.    Oral  Acceptance  of 

Written  Offer 

Oral  acceptance  of  writ- 
ten offer  is  suiBcient.  Bellas  v.  Alex- 
ander, (Sup.  1921)  196  App.  Dir. 
313.  186  N.Y.S.  792;  Salinas  v.  Sal- 
inas, 1946,  187  Misc.  609,  62  N.Y.S. 
2d  385,  affirmed  271  AppJMv.  917.  67 
N.Y.S.2d  692;  Noble  v.  McKlnley, 
1947,  72  N.Y.S.2d  610. 

§  42.    Implication  of  Acceptance 
Oenerally 

Fannre  to  formally  ac- 
cept is  not  conclusive,  as  acceptance 
may  be  indicated  by  conduct  or  ac- 
quiescence. Barber-Greene  Co.  v.  M. 
F.  Dollard,  Jr.,  Inc.,  (Sup.  1934) 
239  App.  Div.  656,  269  N.  Y.  S.  211. 

Oblliation.— Oenerally, 
a  person  is  under  no  obligation  to  do 
or  say  anything  concerning  an  offer 
which  he  does  not  djoose  to  accept. 
—Hughes  T.  John  Hancock  Mnt.  Life 
Ins.  Co.  (1937)  163  Idisc.  31.  297 
N.Y.S.  116;  Tanenbaum  Textile  Co. 
V.  Schlanger,  1942.  287  N.Y.  400,  40 
N.E.2d  225. 

implication  of  Accept- 
ance.— Receiving  and  retaining  under 
certain  cirpumstnnces  written  agree- 
ment signed  by  offerer  may  bind 
party  though  he  does  not  sign.  Japan 
Cotton  Trading  Co.  v.  Farber.  (Sup. 
1931)  233  App.  Div.  354,  253  N.  Y. 
S.  290. 

A  party  by  receiving  and  retaining 
under  certain  drcnmstanceB  a  wiit- 
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ten  agreement  signed  by  another  may 
be  held  bound  by  terms  of  writing, 
though  his  signature  does  not  appear 
thereon.  Pntherer  r.  Agnew,  1941, 
24  N.T.S.2d  273,  affirmed  261  App. 
Div.  876,  25  N.Y.S.2d  207,  reargu- 
tnent  denied  261  App.DiT.  1044,  27 
N.Y.S.2d  476,  appeal  dismissed  285 
N.T.  774,  34  N.B.2d  916. 

"Assent"  as  respects  contracts  ia  a 
matter  of  overt  acts,  not  of  inward 
unanimity  in  motives,  design  or  inter- 
pretation of  words.  Shapiro  v. 
Queens  County  Jockey  Club,  1946, 
184  Misc.  295,  53  N.Y.S.2d  185. 

An  agreement  by  conduct  does  not 
differ  from  an  express  agreement  ex- 
cept in  manner  by  which  its  exist- 
ence is  established.  Ahem  v.  South 
Buffalo  Ry.  Co.,  1952,  303  N.T.  545, 
104  N.E.2d  898,  affirmed  73  S.Ct. 
340.  344  U.S.  367.  97  L.Ed.  395. 


§  43.  Implication  of  Acceptance 
Oontrary  to  Express  Befusal 
Acceptance  of  proposed 
agreement  may  be  indicated  by  con- 
duct or  acquiescence.— In  re  Gold- 
berg's Estate,  (Sor.  1935)  157  Misc. 
49,  283  N.Y.S.  72,  affirmed  (1937)  2« 
App.Div.  761,  291  N.Y.S.  999,  revers- 
ed (1937)  276  N.Y.  186.  9  N.E.2d 
829;  Hughes  v.  John  Hancock  Mut. 
life  Ins.  Co.  (1937)  163  Misc.  31, 
297  N.Y.S.  116. 

In  action  to  recover  for  goods  sold 
and  delivered,  where  the  defendant's 
wife  sent  two  postdated  checks  for 
the  balance  owing  by  the  defendant, 
commencement  of  action  and  service 
of  the  complaint  negatived  the  idea 
that  two  postdated  checks  were  ac- 
cepted by  the  plaintiff  and  that  plain- 
tiff was  bound  by  the  acceptance. 
Bateman  Fuel  Oil  Service,  Inc.  v. 
Sklaver,  1958,  6  A.D.2d  868,  177  N.Y. 
S.2d  752. 

Provision  for  Ap- 
praisers to  Determine  Pair  Rental 
Value. — Under  a  provision  in  a  lease, 
to  the  effect  that  a  number  of  days 
before  the  end  of  the  term  the  parties 
would  select  appraisers  to  determine 
the  value  of  the  building  placed  upon 
the  premises  by  the  tenant  and  also 
the  fair  rental  value  for  another  term 
and  that  the  landlord  would  "at  the 


end  and  expiration  of  the  term" 
either  pay  the  tenant  the  value  of 
the  building  as  appraised,  or,  at  its 
option,  grant  a  new  lease,  where  ap- 
praisers had  been  appointed,  but,  at 
the  expiration  of  the  term,  without 
fault  of  either  the  landlord  or  ten- 
ant, had  failed  to  compute  the  valu- 
ation of  the  building  or  determine  a 
fair  rental  for  another  term,  their 
failure  to  report  simply  extended  the 
landlord's  time  to  choose  and  ex- 
cused its  failure  to  choose  before. 
The  tenant,  therefore,  cannot  put  it 
in  default  by  the  service  of  a  notice. 
He  properly  remained  in  possession 
at  the  expiration  of  the  lease,  and, 
for  the  use  of  the  premises  until  the 
landlord  makes  it  election,  he  is 
liable  for  an  amount  e<]uivalent  to 
the  rental  reserved  in  the  lease. 
When  the  landlord  expresses  its 
choice  the  only  right  left  in  the  ten- 
ant, under  the  terms  of  the  lease,  is 
to  accept  or  reject  the  offer.  Colum- 
bia University  v.  Kalvin,  (1929)  250 
N.Y.  469.  166  N.B.  169;  Columbia 
University  v.  Kalvin,  1929,  226  App. 
Div.  776,  236  N.Y.S.  4. 

§  44.    Silence  as  IMdencing  As- 
sent Generally 

Silence  as  Assent. — 
Peralta  v.  Escobar,  (Sup.  1924)  207 
App.Div.  611,  202  N.Y.S.  714;  Barrett 
V.  Lang,  (1934)  243  App.Div.  35.  276 
N.Y.S.  297,  affirmed  (1935)  269  N.Y. 
611.  199  N.B.  612;  Hughes  v.  John 
Hancock  Mut.  Life  Ins.  Co.  (1987) 
163  Misc.  81,  297  N.Y.S.  116. 

Retention  of  Insurance  Policy. — The 
receipt  and  retention  by  the  assured 
of  a  renewal  policy  creates  a  binding 
contract.  The  situation  is  analogous 
with  that  of  a  subscriber  to  a  period- 
ical, who,  by  accepting  the  periodical 
after  the  expiration  of  his  subscrip- 
tion, impliedly  engages  to  pay.  Na- 
tional Union  F.  Ins.  C!o.  v.  Ehrlich, 
(Sup.  App.  T.  1924)  122  Misc.  682, 
203  N.  y.  S.  434. 

Retention  of  offer  under  certain 
circumstances  may  bind  party  though 
he  does  not  sign.  Japan  Cotton  Trad- 
ing Cto.  V.  Farber,  (Sup.  1931)  233 
App.I>iv.  354.  263  N.Y.S.  290;  In 
re  Exeter  Mfg.  Co.,  1938,  246  App. 
Div.  496.  6  N.Y.S.2d  438. 
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§  45.    Effect     of     Silence 

Where  Contract  is  Wholly  Ex- 
ecutory 

Failure  of  Landlord  to 
Reply  to  Tenant's  Offer  as  Accept- 
ance.— Where  negotiations  for  the 
continued  occupation  of  the  premises 
are  pending  between  a  landlord  and 
his  tenant  and  an  offer  to  renew  has 
been  made  by  the  landlord,  and  the 
tenant  writes  to  him  offering  to  con- 
tinue as  lessee  for  a  limited  time 
after  the  expiration  of  the  lease,  the 
mere  failure  of  the  landlord  In  his 
reply  to  take  notice  of  such  offer,  and 
his  repetition  of  his  offer  to  renew, 
cannot  be  deemed  an  acceptance  of 
the  tenant's  offer  for  continued  pos- 
session, and  consequently  does  not 
preclude  the  landlord  from  holding 
the  tenant,  by  reason  of  the  tenant's 
holding  over,  as  tenant  for  another 
year.  Mandel  t.  Denman,  (M.  Y. 
Manic.Ct.1921)  195  N.T.S.  247. 

Silence  as  Assent  to  Snbstitntlon 
of  Assured  in  Insurance  Policy^ — In 
this  connection  Cardozo,  J.,  says: 
"This  is  a  case  where  the  original 
party  to  the  contract  haa  dropped  out 
altogether,  transferring  the  whole 
title  to  others,  who  have  no  interest 
in  the  insurance  unless  a  new  con- 
tract has  been  made  between  them 
and  the  insurer.  The  policy  of  insur- 
ance in  their  hands  was  no  longer  a 
live  instrument  (Lett  t.  Guardian 
Fire  Ins.  Co.,  125  N.Y.  82),  nnless 
life  was  breathed  into  it  again  hy  force 
of  a  new  assent  responsive  to  a  new 
offer.  We  are  told  that  such  assent  is 
to  be  inferred  as  a  matter  of  law 
from  the  failure  to  act  upon  the  re- 
quest for  two  days,  and  this  in  the 
face  of  a  provision  that  no  assign- 
ment shall  be  effective  without  writ- 
ten approval  indorsed  up^n  the  pol- 
icy. Contracts  are  not  made  eo  easily. 
The  defendant  was  free  to  accept  or 
to  reject  the  new  owners  either  with 
reason  or  without.  Mere  silence  or 
inaction  left  the  situation  as  it  was. 
For  a  fortnight  or  more  the  owners 
had  been  without  insurance.  The  pol- 
icy issued  to  their  grantor  had  spent 
its  force  as  a  contract  upon  the  con- 
veyance of  the  property.  More  than  a 
request  was  needed  to  bring  it  back 
to  life."  Trugllo  v.  Zurich  General 
Ace,  etc.,  Ins.  Co.,  Inc.,  (1928)  247 
N.T.  428, 180  N.B.  774. 


Silence  aa  EstoppeL — Smith  t. 
Vara,  (County  Ct.  1930)  136  Misc. 
600,  241  N.Y.S.  202;  Hughes  v.  John 
Hancock  Mut.  life  Ins.  Go.  (1937) 
163  Misc.  31,  297  N.Y.S.  116. 

Only  when  a  party  is  under  a  duty 
to  speak  or  when  his  failure  to  speak 
is  inconsistent  with  honest  dealings 
and  misleads  another,  does  his  silence 
create  an  "estoppel"  and  operate  as 
an  "assent"  to  the  terms  of  a  pro- 
posaL  Tanenbaum  Textile  Co.  v. 
Schlanger,  1942,  287  N.Y.  400,  40  N. 
E.2d   225. 

Slleaoe  Not  Aoceptanee.— Where  re- 
cipient of  an  offer  is  under  no  duty  to 
speak,  silence  where  not  misleading 
may  not  be  translated  into  accept- 
ance merely  because  offer  purports  to 
attach  that  effect  to  it.  Albrecht 
Chemical  Co.  r.  Anderson  Trading 
Corp.,  1949,  84  N.E.2d  626,  288  N.Y. 
437,  appeal  granted  274  AppJ>iv.  925, 
85  N.Y.S.2d  301;  Ahem  v.  South 
Buffalo  Ry.  Co.,  1052,  303  N.Y.  545, 
104  N.E.2d  808,  affirmed  73  S.Ct. 
340,  344  n.S.  367.  97  h-Ei.  395. 

Insurance. — A  party  catmot  be  held 
to  contract  where  there  is  no  assent; 
and  therefore  when  application  for 
insurance  is  made,  and  its  rejection 
is  not  signified,  no  presumption  of  its 
acceptance  can  be  indulged  in,  since 
there  must  be  actual  acceptance  or 
there  is  no  contract.  Joseph  Schults 
&  Co.  V.  Camden  Fire  Ins.  Ass'n, 
1952,  304  N.Y.  143, 106  NJ!.2d  273. 

§  46.    Acting  on  Offer  m  Accept- 
ance Generally 

FiUing  Part  of  Order 
Taken  by  Agent  on  Different  Terma 
aa  to  Credit. —  Where  an  order  for 
goods  is  taken  by  an  agent  subject  to 
acceptance  by  his  principal,  a  ship- 
ment of  a  part  of  the  g^oods  on  differ- 
ent terms  as  to  credit  is  not  an 
acceptance  by  the  seller  rendering  the 
contract  binding  on  him.  Miller 
Bros.  Hat  Co.  v.  A.  D.  Smith  Sons 
Co.,  (Sup.  1923)  200  App.  Div.  444, 
201  N.  Y.  S.  476,  reversed  on  other 
grounds  (1024)  287  N.Y.  67a  148  M. 
B.  747. 

The  act  of  a  plaintiff  in  going 
to  work  and  the  snbseqnent  con- 
duct of  the  parties  may  oonati- 
tute  a  binding  acceptance  of  the  oob- 
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tract  of  employment  as  its  terms 
were  mutually  understood,  without 
formal  notice  of  acceptance  by  the 
plaintiff.  Fahey  v.  Kennedy,  (Sup. 
1930)  230  App.  Div.  150,  243  N.  Y. 
S.  390. 

Acting  on  Offer  by 
Offeror. —  The  fact  that  after  an  offer 
to  do  construction  work  the  offeror 
starts  to  do  the  work  does  not  show 
an  acceptance  of  his  offer.  Action  on 
an  offer  must  be  on  the  part  of  the 
offeree  to  constitute  an  acceptance. 
Smith  T.  Karsh,  (Sup.  App.  T.  1924) 
123  Misc.  048,  206  N.  Y.  S.  685. 

Motive  for  Acts.— An  intent  to  ac- 
cept an  offer  under  the  law  of  con- 
tracts need  not  have  been  the  sole 
motivation  of  acts  performed  with 
knowledge  of  the  offer,  and  apparently 
in  response  thereto,  to  justify  a  find- 
ing of  acceptance.  In  re  Elauaner's 
Will,  1948,  192  Misc.  790,  77  N.Y.S.2d 
775. 

Unilateral  contract. — ^Where  shop- 
ping center  developer  had  been  hesi- 
tant to  undertake  project  because  of 
eoning  and  engineering  problems  and 
broker  who  would  benefit  from  em- 
ployment by  developer  as  rental  agent 
if  center  were  developed  offered  to  put 
stated  sum  into  deal  to  encourage  de- 
veloper to  go  ahead,  developer's  act- 
ing upon  such  promise  resulted  in 
binding  unilateral  contract.  Atlas  v. 
Wood,  1962,  33  MiscZd  543,  226  N.Y. 
S.2d  43. 

§  47.    ^Application  of  Gener- 
al Sole  as  to  Acting  on  Offei 

Extension  of  Credit  to 
Contractor. — ^New  York  Plumbers' 
Specialties  Co.,  Inc.  v.  Englander, 
(Sup.  1029)  227  App.  Div.  286,  237 
N.  Y.  S.  583. 

A  confirmed  letter  of 
credit  issued  by  a  bank  at  the  in- 
stance of  a  buyer  for  the  protection 
of  a  seller,  creates  an  immediate  ob- 
ligation betweer  the  seller  and  the 
bank  with  the  consideration  moving 
from  the  buyer  without  the  necessity 
for  an  acceptance  by  the  seller;  con- 
sequently the  fact  that  the  seller 
when  notified  by  the  bank  of  the 
credit,  which  was  for  an  indefinite 
period,  requests  that  the  expiration 
be  made  definite,  operates  merely  as 
a  request  for  a  modification  of  an  ex- 


isting obligation  and  does  not  operate 
as  a  refusal  to  accept  the  benefit  of 
the  contract  for  the  credit.  Lambom 
V.  National  Park  Bank,  (Sup.  Tr.  T. 
1924)  123  Misc.  211,  204  N.  Y.  S.  567. 

Notice  of  Acceptance 
aa  Unnecessary  under  Contract. — 
New  York  Plumbers'  Specialties  Co., 
Inc.  V.  Englander,  (Sup.  1929)  227 
App.  Div.  285,  237  N.  Y.  S.  683. 

Letter  of  Credit  as  Indepeniient 
Contraet. — ^Issuance  of  a  card  by  an 
oil  company  permitting  a  customer  to 
charge  at  various  dealers  of  oil  com- 
pany amounted  to  a  mere  offer  on  oil 
company's  part,  and  contract  became 
entire  when  customer  retained  the 
card  and  thereafter  made  use  of  it, 
and  card  itself  then  constituted  a  for- 
mal and  binding  contract.  Texaco, 
Inc.  v.  Goldstein,  1962,  34  Mis&2d  751, 
229  N.Y.S.2d  51. 

Buyer's  failure  to  preserve  claim 
against  seller  for  improper  shipment 
of  merchandise  constituted  no  defense 
to  action  against  bank  which  issued 
letter  of  credit  to  buyer's  order  and 
corporation  which  foreclosed  buyer's 
account  for  loss  sustained  by  buyer  by 
reason  of  bank's  acceptance  of  im- 
proper bills  of  lading  in  violation  of 
agreement  under  which  letter  of  cred- 
it was  issued,  since  any  contract  be- 
tween buyer  and  seller  was  complete- 
ly independent  of  the  letter  of  credit 
and  principle  of  subrogation  would 
not  apply. — Overseas  Trading  Corp. 
v.  Irving  Trust  Co.,  1948,  82  N.Y.S. 
2d  72. 

§  48     ^Limitations  of  Sole  as 

to  Acting  on  Offer 

Shipment  of  Install- 
ment of  Order.— Hampton  Cotton 
Mills  V.  Hershfeld,  (Sup.  1923)  121 
Misc.  618,  201  N.  Y.  S.  656. 

§  49.    Acknowledgment  of  Order 
or  Offer 

Acceptance  of  Order 
Taken  by  Agent.— Where  an  order 
for  hats  is  taken  by  the  seller's  sales- 
man, subject  to  acceptance  by  the  sel- 
ler, a  letter  written  by  the  seller  to 
the  buyer  in  reply  to  a  letter  from 
the  buyer  asking  that  the  hats  be 
shipped,  in  which  the  seller  stated 
that  he  was  unable  to  ship  any  hats 
at  present,  that  the  cost  had  gone  up 
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and  that  he  could  not  say  what  the 
increased  cost  of  hats  would  be,  can- 
not be  said,  as  a  matter  of  law,  to  be 
•n  acceptance  of  the  order  sufficient 
to  make  a  binding  contract.  Uiller 
Bros.  Hat  Co.  v.  A.  D.  Smith  Sons 
Co.,  (Sup.  1923)  20a  App.  OiT.  444, 
201  N.  Y.  S.  476,  reversed  on  other 
grounds  (1824)  287  N.Y.  S70, 148  N.B. 
747. 

S  60.    Signatnn  of  Prondaee  to 
Unilateral  Contract 

Sixnatnre  to  Offer  or 
Unilateral  Contract  as  Creating  Coa- 
tract. — Oorrance  ▼.  Bright  Star  Bat- 
tery Co.  (1928)  249  N.  Y.  693,  104 
M.B.6M. 

It  is  not  necessary  that  both  parties 
si^  contract  to  make  it  an  agreement 
in  writing,  and  person  may  sue  to  en- 
force written  contract  which  he  has 
accepted  and  acted  upon  although  he 
may  not  have  signed  it.     Dreyfus  & 

Co.  V.  Maresca.  1962, Mi8C.2d , 

224  N.y.S.2d  813. 

Signer  of  an  instrument  expressive 
of  a  jural  act  is  conclusively  bound 
thereby,  and  that  his  mind  never 
gave  assent  to  terms  expressed  is  not 
material.       Steinbruck    v.     Gaszara, 

1961,  Misc.2d  ,  213  N.Y.S.2d 

2,  reversed  on  other  grounds  15  A.D. 
2d  507,  222  N.Y.S.2d  623. 

Signatnra  in  Caae  of 
Options.— Heller  v.  Pope,  (1928)  260 
N.T.  132. 164  N.B.  881. 

Both  Parties  NeMi  Not  Sign  Coi- 
tract  If  Offer  Accepted.— Ceppos  v. 
Qnentin.  1846,  64  N.Y.S.2d  93. 

I  51.    Oommnnlcation  of  Accept- 
ance (Generally 

CommnnicatiMi  of  Ac- 
ceptance EssentiaL — Fowler-Chirtia 
Co.  T.  Dean,  (Sup.  1922)  203  App. 
Div.  317,  190  N.  Y.  S.  760;  Hughes 
V.  Buffalo,  (Sup.  1929)  134  Misc. 
698,  230  N.  Y.  S.  266,  citing  this 
section;  L.  *  M.  Holding  Co.  v. 
Karp,  (Snp.  App.  T.  1922)  194  N.  T. 
8.  470. 

Letter  of  Acceptance  Retained  by 
Agent  or  Acceptor. — To  same  effect 
as  first  paragraph  of  original  anno- 
tation, see  Berkshire  Engineering 
Corp.  V.  Scott-Paine,  1961,  28  Misc. 
2d  1010,  217  N.Y.S.2d  918. 


If  a  letter  signifying  an  acceptance 
is  delivered  to  an  agent  of  the  offeree 
for  delivery  to  the  offeror,  it  cannot 
constitute  a  legal  acceptance  until  it 
is  delivered  to  the  offeror;  so  long  as 
the  letter  remains  in  the  hands  of  the 
agent  it  is  under  the  control  of  the 
offeree  and  it  is  immaterial  that  the 
agent  notifies  the  offeror  that  he  has 
in  his  possession  such  letter.  Fowl- 
er-Curtis Co.  V.  Dean,  (Snp.1922) 
203  App.Div.  317,  196  N.Y.S.  750. 

A  retolntion  by  a  oinnicipality  to 
accept  a  bid,  if  not  commnoicated 
to  the  bidder  by  some  one  authorized 
to  do  so  by  the  municipality,  is  not 
such  an  acceptance  of  the  bid  as  to 
render  the  contract  binding  on  the 
municipality.  Moody  Engineering 
Co.  V.  Board  of  Education,  (Sup. 
1928)  206  App.  Div.  522,  199  N.  Y.  S. 
688,  affirmed  on  other  grounds  (1924) 
288  N.Y.  628,  144  N.B.  82a 

§  52.    Oommnnication     by 

Mail  or  Telegram  Generally 

Place  of  Contract  ia 
Case  of  Acceptance  by  Letter. — 
Seaver  v.  Lindsay  Light  (3o.,  (Snp. 
Tr.  T.  1920)  III  Misc.  563.  182  K. 
Y.  S.  30,  reversed  on  other  grounds 
(1921)  196  App.Div.  387,  187  N.Y.& 
622.  which  is  reversed.  1822.  233  N. 
Y.  273.  135  N.E.  329. 

Where  insurance  policy  is  mailed 
with  nothing  further  to  be  done  oa 
part  of  either  contracting  parties,  con- 
tract becomes  effective  as  of  time  when 
and  place  from  which  it  was  mailed. 
Jones  V.  Metropolitan  life  Ins.  (Do., 
(1836)   158  Misc.  466,  286  N.Y.S.  4. 

An  offer  is  "accepted"  as  soon  as  a 
letter  of  acceptance  duly  addressed 
and  stamped  is  deposited  in  a  post 
office  or  letter  box.  Imt  the  rule  is 
applicable  only  where  the  offer  Is 
transmitted  by  maiL  Spratt  ▼.  Para- 
mount Pictures,  1942,  178  Misc.  682, 
35  N.Y.S.2d  816. 

Place  of  Acceptance  as  Coatrolllef. 
— Generally  the  place  of  making  a 
contract  is  considered  to  be  the  place 
where  offer  is  accepted  or  where  last 
act  necessary  to  a  meeting  of  tlie 
minds  or  to  complete  the  contract  is 
performed,  wliich  is  the  place  where 
it  first  creates  a  legal  obligation. 
Knight  Products  v.  Donnen-fnd  Co., 
1940.  20  N.Y.SJZd  186. 
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Where  contract  between  Ohio  cor- 
poration and  New  Tork  residents  waa 
first  signed  by  New  Tork  residents 
in  New  York  and  final  execution  by 
Ohio  corporation  was  performed  in 
Oliio,  everything  prior  thereto  fell  in- 
to realm  of  mere  negotiation  and 
contract  was  required  to  be  consid- 
ered as  having  been  executed  in  Ohio. 
U. 

§  63.    Implied  Anthorization 

for   Acceptance   by   Mail   or 
Telegram 

MUtake  by  Telegraph 
Company^-Where  defendant  sent  tele- 
gram, offering  to  sell  sugar,  to  broker 
who  made  proposition  to  plaintiff, 
plaintiff  accepting  offer  could  recover 
from  defendant  damages  consisting  of 
the  difference  between  price  quoted  in 
telegram  and  market  price,  notwith- 
standing mistake  of  telegraph  com- 
pany in  sending  telegram,  since  when 
broker  made  proposition  to  plaintiff, 
it  was  as  if  defendant  had  made 
proposition  personally.— Harvey  ft  Oo. 
V.  Keiser  (1936)  160  Misc.  944,  290 
N.X.S.  923. 

Offer  by  Cable;  Accept- 
ance by  Letter. — Where  an  offer  is 
transmitted  by  cablegram,  it  does  not 
impliedly  authorize  an  acceptance  by 
letter,  and  if  the  acceptance  is  by 
letter  it  is  insufficient  to  consummate 
the  contract  when  mailed.  Richard 
T.  Credit  Suisse,  (Sup.Sp.T.1924) 
124  Misc.  3.  206  N.  Y.  8.  160. 

Mailiag  of  acceptance. — In  negotia- 
tions pending  the  making  of  a  con- 
tract, offeror  may  dictate  the  way  in 
which  an  acceptance  must  be  trans- 
mitted and  whether  it  must  in  fact 
be  received  before  there  is  a  binding 
agreement,  but  in  absence  of  any  each 
condition,  the  m&iling  of  acceptance 
of  a  mailed  offer  is  decisive  of  the 
point  at  which  the  contract  is  entered 
into.  Sasmor  v.  Vivaudon.  Inc.,  1951, 
aOO  Misc.  1020.  103  N.Y.S.2d  640. 

9  56.    Conformance    of    Accept- 
ance to  Offer  0enerall7 

Acceptance  Hnat  Con- 
fenn  to  Offer. — Crompton,  etc..  Loom 
Works  ▼.  Homsy,  (Sup.  19*23)  204 
App.  Div.  476,  198  N.  Y.  S.  478; 
Watts  V.  Carter,  (Sup.  1024)  207 
App.  Div.  666;  202  N.  Y.  S.  862; 
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Isaiou  Trading  0>rp.  v.  Standard 
Rice  Co.,  (Sup.  1924)  208  App.  Div. 
20,  202  N.  Y.  S.  840;  Morris  Run 
Coal  Co.  V.  Carthage  Sulphite  Pulp, 
etc.,  Co.,  (Sup.  1024)  210  App.  Div. 
678,  200  N.  Y.  S.  670;  Feigel  v.  Doll, 
(Sup.  App.  T.  1021)  186  N.  Y.  S. 
620;  Churchill  Evangelistic  Assoc,  v. 
Columbia  Broadcasting  System,  (Sup. 
1931)  142  Misc.  210,  255  N.  Y.  S. 
134 ;  Nikulnikoff  v.  Russian  Orthodox 
Greek  Catholic  Church,  (Sup.  1032) 
142  Misc.  894,  256  N.Y.S.  653;  Oram 
V.  Mutual  Life  Ins.  Co.  of  N.  Y.,  1960. 
300  N.Y.  376,  91  N.E.2d  307;  Ruane 
V.  Smith,  1957,  5  Mi8C.2d  366,  159 
N.Y.S.2d  859. 

As  long  as  there  is  dear  acceptance 
of  offer,  whether  offeree's  request  for 
modification  is  granted  or  not  con- 
tract is  formed,  but  acceptance  must 
be  as  specific  as  offer.  Arnold  v. 
Gramercy  Co.,  1961,  30  Mi8C.2d  852, 
218  N.Y.S.2d  23,  affirmed  15  A.D.2d 
762,  224  N.Y.S.2d  613. 

The  running  of  contest  in  connec- 
tion with  automobile  show  was  in  na- 
ture of  an  offer,  acceptance  of  which 
was  required  to  conform  to  all  terms 
of  the  offer.  Endres  v.  Buffalo  Auto. 
Dealers  Ass'n,  Inc.,  1961,  29  Misc. 
2d  756,  217  N.Y.S.2d  460. 

To  give  rise  to  a  contract,  an  ac- 
ceptance must  comply  with  the  terms 
of  the  offer,  a  material  variation  or 
conditional  acceptance  being,  in  effect, 
a  new  offer  and  a  rejection  of  the 
original  offer.  Ray  Proof  Corp.  v. 
Buffalo  Gravel  Corp.,  1968,  5  A.D.2d 
823,  170  N.Y.S.2d  667. 

An  acceptance  must  be  as  specific 
as  the  offer,  which,  in  tarn,  must  be 
so  definite  in  its  terms,  or  require 
such  definite  terms  in  acceptance, 
that  promises  and  performances  to 
be  rendered  by  each  are  reasonably 
certain.  Valashiaas  v.  Eoniuto,  195S, 
283  App.Div.  13,  125  N.Y.S.2d  554. 

Defendant'*  letter  which  introduced 
a  term  not  contained  in  prior  letter 
of  plaintiff  offering  to  lease  certain 
premises  to  defendant  held  insufficient 
to  constitute  acceptance  of  such  offer. 
Frasca  v.  Metroirolitan  life  Ins.  Co., 
(1936)  248  App.I>iv.  688.  287  N.Y.S. 
376.  affirmed  272  N.Y.  588,  4  N>E.2d 
816. 

Where  offer  specifies  time,  place 
and  mode  of  acceptance,  an  accept- 
ance after  that  time,  or  at  any  other 
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irfaee  or  in  any  other  manner  la  in- 
effectual. Spratt  T.  Paramount  Pic- 
tures, 1942,  178  Misc.  682,  35  N.Y.S. 
2d  815. 

The  rule  that  an  offer  is  "accepted" 
as  soon  as  a  letter  of  acceptance  duly 
addressed  and  stamped  is  deposited 
in  post  o£Bce  or  letter  box  does  not 
apply  where  the  offer  prescribes  the 
time,  phtce,  mode  of  acceptance  or 
other  matters  which  offeror  may  in- 
sert in  and  make  a  part  of  the  offer, 
and  in  such  case  acceptance  to  con- 
clude the  agreement  must  in  every  re- 
spect meet  and  correspond  with  the 
offer.  Spratt  v.  Paramount  Pictures, 
1W2,  178  Misc.  682,  85  N.Y.S.2d  816. 

Modification  aa  to  Time  of  Delirery 
Senders  Acceptance  IneSecttuL — 
Janovici  v.  V.  V.  Libedjeff  Engineer- 
ing Supply  Corp.,  Sup.App.T.1920, 
185  N.T.S.  16. 

Aa  addition  of  a  proriaion  for  a 
disconnt  for  cash  in  the  acceptance  of 
an  offer  by  one  merchant  to  sell  to 
another  is  a  departure  from  an  offer 
to  sell  at  a  certain  price  without  ref- 
erence to  any  discount  and  conse- 
quently no  contract  is  consummated. 
Mails  v.  Knapp,  (Sup.  1921)  196 
App.  Dlv.  eaS,  188  N.  Y.  S.  5;  Gen- 
eral Eastern  Paper  Co.  t.  Blyn,  (Sap. 
App.  T.  1921)  188  N.  Y.  S.  841. 

Custom  Ezcnaing  Nonconfomuuice 
with  Offer. — A  custom  of  the  trade 
to  the  effect  that  where  a  proposed 
acceptance  "  modified "  the  original 
order  "  slightly "  and  was  not  ex- 
cepted to  "immediately"  it  is  to  be 
considered  a  sufficient  acceptance, 
contravenes  an  established  principle 
of  the  law  of  contracts  which  in  itself 
would  render  it  incompetent.  New 
York  Oversea  Co.  v.  China,  etc..  Trad- 
ing Co.,  (Sup.  App.  T.  1922)  118 
Misc.  744,  194  N.  Y.  S.  652. 

If  an  oral  contract 
for  the  sale  of  goods  has  been  en- 
tered into  the  fact  that  the  seller's 
confirmation  of  the  buyer's  order,  re- 
lied on  as  a  sufficient  memorandum 
to  comply  with  the  statute  of  frauds 
and  thus  to  render  the  oral  contract 
enforceable,  does  not  conform  to  the 
order  in  that  it  incorporates  new 
conditions,  does  not,  it  has  been  held, 
affect  the  consummation  of  a  valid 
contract;  that  is,  the  original  oral 
contract.      Duncan    v.    Wohl,    (Sup. 


1922)  201  App.  Div.  737.  196  N.  Y. 
S.S81. 

§  56.  Application  of  Gener- 
al Bule  as  to  Oonf  ormance  to 
Offer 

Acceptance  with  Qual- 
ification aa  to  Matching  Sample  as 
Closely  as  Possible. — Where  an  offer 
to  purchase  paper  required  it  to  be 
"  equal  in  every  respect  in  quality, 
color  and  finish  "  to  samples,  an  ac- 
ceptance stating  that  the  seller  will 
furnish  goods  as  per  samples  is  not 
rendered  divergent  from  the  offer  by 
an  added  sentence  as  follows:  "In 
making  up  these  papers  we  will  in- 
struct our  factory  to  match  samples 
attached  to  your  letter  as  closely  as 
possible,"  especially  where  the  buyer 
treats  it  as  an  unconditional  accept- 
ance. New  York  Oversea  Co.  ▼.  J.  A 
&  A.  Trading  Co..  1923.  206  AppJMT. 
242,  200  N.Y.S.  440. 


9  57. 


Offw 


Restating   Terms   of 


Correct  Statement  of  Terms  of  Of- 
fer.— Where  parties  allegedly  agreed 
that  contract  with  respect  to  placing 
of  juke  box  in  restaurant  owned  by 
corporation  was  to  have  same  terms 
and  conditions  as  previous  contract, 
but  contract  which  was  signed  in 
blank  by  corporation's  official  and  was 
completed  by  juke  box  owner  increas- 
ed in  his  favor  the  minimum  to  be 
first  paid  to  him  out  of  proceeds  of 
the  juke  box,  contract  could  not  be 
regarded  as  authorized  by  and  binding 
upon  the  corporation.  Regal  Music 
Co.  V.  Hirsch,  1959,  16  Mi8c.2d  366, 
183  N.Y.S.2d  474. 

There  is  no  impropriety  in  restat- 
ing the  terms  of  the  offer  if  the  offer 
is  correctly  stated.  Levoff  ▼.  Wash- 
ington Piece  Dyeing,  etc.,  Co.,  (Sup. 
App.T.1925)  125  Misc.  184,  210  N.Y. 
S.  463. 

Restating  teima  implied  in  offer 
does  not  prevent  acceptance  from  be- 
ing sufficient  E.  Richard  Meinig  Ca 
V.  United  States  Fastener  Co.,  (Sup. 
1922)  200  App.  Div.  622,  193  N.  Y.  & 
106. 

§  58.    Directory  Beanest  or 

Statement 
Generally. — If  acceptance  of  an  of- 
fer is  initially  unconditional,  foct  dvt 
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it  is  accompanied  with  a  direction  or 
a  reqaest  looking  to  the  carrying  out 
of  its  provisions,  bnt  which  does  not 
limit  or  restrict  the  contract,  does 
not  render  it  ineffectual  or  give  it  the 
character  of  a  counter-offer.  Vala- 
shinas  v.  Koniuto,  1953,  283  App.Div. 
13,  125  N.y.S.2d  554. 

Instruction  Designating 
Agent  to  Receive  Delivery. — Where 
an  offer  to  sell  marks  with  delivery 
at  Warsaw  is  made,  an  acceptance  of 
the  offer  is  not  rendered  divergent  on 
account  of  an  instruction  for  delivery 
to  a  designated  person.  Richard  v. 
Credit  Suisse,  (Sup.Sp.T.1924)  124 
Misc.  3,  206  N.Y.S.  150. 

§  59.    Nonconforming  Acceptance 
as  New  Offer 

Nonoonforming  Ae* 
ceptance  as  New  Ofier. —  In  a  recent 
case  it  appeared  that  a  manufacturer 
of  gloves  placed  an  order  for  a  large 
number  of  glove  clasps  to  be  shipped 
in  such  instalments  as  he  should  elect 
from  time  to  time.  The  manufac- 
turer of  clasps  wrote  an  acceptance 
containing  the  provision  that  the 
goods  were  to  be  taken  within  a  rea- 
sonable time.  About  the  time  at 
which  it  was  contemplated  by  the 
parties  that  shipments  should  com- 
mence the  glove  manufacturer  wrote 
directing  a  certain  shipment  to  be 
applied  on  the  contract  which  the 
parties  thought  had  been  consum- 
mated by  the  prior  order  and  accept- 
ance. The  clasp  manufacturer  ac- 
knowledged and  filled  this  and  subse- 
quent orders,  without  any  intimation 
that  a  valid  contract  had  not  l>een 
consummated.  It  was  held  that,  even 
if  the  original  acceptance  by  the 
clasp  manufacturer  was  Ineffectual  to 
consummate  the  contract  because  of 
divergency  from  the  offer,  it  consti- 
tuted in  itself  an  offer  which  under 
the  drcnmstances  was  accepted  by 
the  glove  manufacturer.  E.  Richard 
Meinig  Co.  v.  United  States  Fastener 
Co..  (Sup.  1022)  200  App.  Div.  622, 
193  N.  y.  8.  106. 

Where  insurer  rejected  application 
for  life  policy  and  forwarded  different 
policy  to  district  ofiSce  to  be  offered 
applicant,  such  substituted  policy  held 
not  to  have  become  enforceable  con- 
tract where  not  accepted  by  applicant. 


Croning  v.  Prudential  Ins.  Co.  of 
America,  (1086)  248  App.Div.  187,  288 
N.y.S.  661,  affirmed  (1937)  273  N.T. 
668,  8  N.E.2d  338. 

Counter  Offer. — Where  plaintiff 
submitted  an  estimate  of  the  cost  of 
remodeling  on  defendant's  premises 
and  there  was  not  an  unequivocal  ac- 
ceptance thereof  by  defendants  who 
set  forth  as  a  condition  the  inclu- 
sion of  a  rider  and  specifications  as 
part  of  an  agreement  and  with  such 
understanding  the  defendants  ap- 
proved the  estimated  price,  no  con- 
tract resulted.  Roberg  v.  Evyan. 
Inc.,  1957,  7  Misc.2d  851,  163  N.T.S. 
2d  729. 

Where  purchase  order  which  con- 
tractor prepared  and  signed  in  re- 
sponse to  subcontractor's  written 
bid  made  several  changes  and  addi- 
tions to  terms  of  bid,  such  as  fur- 
nishing of  performance  and  payment 
bond  and  change  as  to  date  for  de- 
livery, terms  of  purchase  order  would 
control,  since  it  represented  counter- 
offer accepted  by  original  offeror. 
Terry  Contracting,  Inc.  v.  Commer- 
cial Ins.  Co.  of  Newark,  N.  J.,  1956, 
16  Misc.2d  475,  156  N.Y.S.2d  288, 
affirmed  3  A.D.2d  655,  159  N.Y.S.2d 
676,  reargument  and  appeal  denied 
3  A.D.2d  702,  160  N.Y.S.2d  620,  ap- 
peal dismissed  2  N.y.2d  995,  163  N. 
Y.S.2d  610. 

Where  estimate  was  submitted  by 
plaintiff  to  defendants  for  cost  of 
remodeling,  it  constituted  an  offer, 
and  in  order  to  create  a  binding  con- 
tract, the  offer  had  to  be  accepted  in 
accordance  with  its  terms,  and  a  ma- 
terial variation  or  addition  thereto 
would  constitute  a  counter-offer  or 
be  tantamount  to  a  rejection.    Id. 

Where  plaintiff,  in  response  to 
railroad's  proposition  for  bid  direct 
from  plaintiff  as  an  advertising  sales 
dealer,  responded  vrith  suggestion  for 
deal  whereby  advertiser  would  con- 
tract directiy  with  railroad,  latter  to 
pay  plaintiff  a  commission,  and  rail- 
road rejected  counterproposal,  no 
binding  contract  was  made.  Oales- 
Bojac  Corp.  v.  Pennsylvania  R.  Co., 
1956,  2  Misc.2d  613,  151  N.Y.Si2d 
292. 

No  possible  dalm  arises  from  coun- 
terproposal for  an  entirely  new  ar- 
rangement which  is  rejected  by  the 
offeror.    Id. 
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A  qualified  acceptance  ia  simplj  a 
counter  offer  and  cannot  result  in  a 
contract.  Hall  v.  Mutual  Life  Ina. 
Co.  of  N.  Y.,  1953,  282  App.Div.  208, 
122  N.Y.S^  239,  affirmed  306  N.Y. 
909,  119  N.B.2d  598. 

Where  buyer  sent  purchase  orders 
stating  that  seller  shonld  sign  and 
return  copy,  and  order  on  reverse 
side'  provided  for  arUtration  of  any 
controversy,  and  that  terms  of  order 


were  deemed  accepted  if  seller  failed 
to  advise  to  the  contrary,  order  was 
at  best  merely  an  offer  or  a  counter 
offer,  and  retention  by  seller  without 
objection  could  not  be  deemed  rati- 
fication of  or  acquiescence  to  terms 
which  it  contained.  Albrecht  Chemi- 
1949.  298  N.T.  437.  84  N.E.2d  625. 
cal  Co.  V.  Andersoa  Trading  Corp., 
appeal  granted  274  AppX>iv.  925,  86 
N.Y.S.2d  301. 


CHAPTER  III 


Ckbtaintt 


§  60.    In  Oenenl 

Certainty  BsientiaL — 
Dairymen's  League  Co-operative 
Ass'n  V.  Holmes.  (1024)  239  N.  T. 
603.  147  N.  R  171.  aflSrming  207  App. 
Div.  429,  202  N.  Y.  S.  663;  Eoehler 
V.  Eoehler.  (Sup.  1022)  202  App. 
Div.  208,  lOS  N.  T.  S.  OS;  Blackwell 
V.  Qlidden  Co..  (Sap.  1924)  208  App. 
Div.  317,  203  N.  T.  S.  380,  affirmed 
on  other  grounds  (1924)  239  N.Y.  64S, 
147  N.E.  188'  Qaaki  r.  McDanleb. 
(Sup.1926)  127  Misc.  S72,  217  N.Y.S. 
22;  Blackmore-Danaig  Co.,  Inc.  t. 
SUsbee,  (Sup.1927)  181  Misc.  840.  225 
N.  Y.  S.  767;  Drake  v.  Sop,  (Sup. 
1028)  131  Misc.  673,  227 N.  Y.  S.  576; 
von  Reitzenstein  V.  Tomlinson,  (1028) 
249  N.  Y.  60,  162  N.  E.  584,  reversing 
222  App.  Div.  235,  226  N.  Y.  S.  010; 
Kingsbridge  Improvement  Co.,  Inc.. 
V.  American  Ezch-Pac.  Nat.  Bank. 
(1928)  249  N.  Y.  97,  162  M.  E.  697. 
affirming  222  App.  Div.  31,  226  N. 
Y.  S.  355;  Halloran  v.  N.  &  C.  Con- 
tracting Co.,  (1928)  249  N.  Y.  881, 
164  N.  E.  324,  affirming  223  App. 
Div.  721,  723,  226  N.  Y.  S.  825;  Vic- 
tory Electrical  Supply  (3o.  v.  F.  A.  D. 
Andrea,  Inc.  (1930)  253  N.  Y.  444. 
171  N.  E.  701,  reversing  227  App. 
EKv.  757,  236  N.Y.S.  916;  Queens- 
boro  Farm  Products  v.  State,  1941, 
262  App.Div.  426.  29  N.Y.S.2d  563. 
affirming  175  Misc.  674,  24  N.Y.S.2d 
413,  affirmed,  1942,  40  N.E.2d  1017, 
287  N.Y.  797;  Camp-Of-The-Pines  v. 
New  York  Times  Co.,  1946. 184  Mlse. 
389,  53  N.Y.S.2d  475;  Rice  v.  Elm- 
hurst  Cont.  Co.,  1946,  66  N.Y.S.2d 
765,  affirmed  272  App.Div.  925,  71 
N.Y.S.2d  720;  State  Storm  Window 
Co.   V.   Herder,   1952,   279   App.Div. 
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976,  111  N.Y.S.2d  676;  Marathon 
Motors,  Inc.  v.  Atlas  Buick  Co.,  1956, 
156  N.Y.S.2d  255. 

Counterclaim,  filed  in  action  for 
services  assertedly  rendered  pursuant 
to  contract,  by  which  defendant  sought 
to  recover  reasonable  value  of  plain- 
tiff's use  of  defendant's  office  facilities 
was  insufficient  where  it  was  vague  and 
ambiguous  and  contained  no  allega- 
tions of  terms  of  agreement  or  under- 
standing for  occupancy  of  defendant's 
office,  manner  in  which  plaintiff 
breached  terms,  and  factual  basis  for 
damages  claimed.  Rowe  v.  Levine, 
1961,  14  A.D.2d  779,  220  N.Y.S.2d  8. 

Corporate  employer's  alleged  prom- 
ise that  salesman  would  receive  own- 
ership interest  in  employer  as  soon 
as  business  which  salesman  secured 
would  warrant  doing  so,  was  indefi- 
nite and  unenforceable.  Spitaleri  v. 
Offset  Reproductions,  Inc.,  1960,  26 
Misc.2d  997,  207  N.Y.S.2d  293. 

Where  agreement  employing  theatri- 
cal performer  for  1956  granted  to 
employer  an  option  on  performer's 
services  for  a  period  of  four  weeks 
during  the  year  1957,  at  a  compensa- 
tion of  $325  per  week  for  two  weeks, 
and  at  $350  per  week  for  other  two 
weeks,  and  date  of  engagements 
should  be  mutually  agreed  upon  bat 
would  be  during  the  months  of  May, 
June,  November  or  December,  and 
employer  left  choice  of  particular  time 
to  performer,  agreement  was  not  too 
indefinite  to  be  enforcible.  CangoR 
Inc.  V.  Rickles,  1958,  11  Misc.2d  81i 
174  N.Y.S.2d  493,  modified  on  othsr 
grounds  7  A.D.2d  911,  182  N.Y.SM 
886,  reargnment  and  appeal  denied  T 
A.D.2d  1000,  186  N.Y.S.2d  22». 
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Where  contract  mider  which  plain- 
tiff was  to  serve  as  personal  manager 
for  defendant,  who  was  a  professional 
model,  provided  for  a  percentage  of 
earnings  to  be  deducted  for  expenses 
and  a  commission  to  be  paid  to  plain- 
tiff and  another  "when  Miss  *  *  * 
earns  enough  monies"  and  farther 
provided  for  continuation  of  the  con- 
tract "until  Miss  •  »  »  finishes 
her  tenure  as  Miss  Rheingold",  when 
in  fact  defendant  had  not  even  entered 
such  contest  and  might  never  have 
won  such  title,  contract  was  void  for 
lack  of  definiteness.  Sazanl  v.  Mc- 
NaDy,  1957,  8  Mi8C.2d  526,  167  NXS. 
2d  646. 

A  contract  for  the  building  of  houses 
was  invalid  for  indefinitenesa  as  to 
number  of  houses  to  be  built  and  for 
lack  of  mutuality.  Maeli  v.  Pine 
Brook  Crest.  Inc.,  1957,  4  A.D.2d  885, 
167  N.Y.S.2d  514,  reargument  denied 
5  A.D.2d  885,  169  N.Y.S.2d  1008.  ap- 
peal dismissed  4  N.Y.2d  871,  174  N.Y. 
S.2d  239. 

Where  contract  to  work  for  and 
further  interests  of  corporation  failed 
to  show  how  long  a  period  plaintiff 
was  to  work,  how  she  was  to  further 
the  interest  of  the  corporation,  or  the 
nature  of  the  work  to  be  performed, 
such  contract  was  condemned  for 
vagueness.  Harris  v.  Beauty  Labora- 
tory, 1955,  142  N.T.S.2d  576. 

An  investment  oanking  firm's  let- 
ter to  a  corporation's  counsel,  con- 
firming that  firm  was  prepared  to 
raise  and  make  available  to  corpora- 
tion money  necessary  for  construc- 
tion of  city  garbage  disposal  plant 
after  working  out  details  of  contract 
with  dty  and  agreements  as  to  com- 
missions, expenses,  legal  approvals, 
etc.,  did  not  fix  nature,  extent  or 
terms  of  proposed  financing  with  def- 
initiveness  and  certainty  necessary  to 
constitute  a  binding  agreement  or 
commitment  by  firm  to  finance  proj- 
ect. Biothermal  Process  Corp.  v.  Co- 
hu  &  Co..  1953.  283  Misc.  60,  126 
N.Y.S.2d  1,  affirmed  308  N.Y.  689. 
124  N.E.2d  323. 

In  action  for  defendant  investment 
banking  firm's  alleged  breach  of  con- 
tract to  finance  plaintiff  corporation 
in  boUding  and  operating  a  city  gar- 
bage disposal  plant,  jury's  finding 
that  parties  orally  entered  into  an 
actual  agreement  that  defendant  was 
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to  make  money  available  to  finance 
project  was  against  overwhelming 
weight  of  and  contrary  to  evidence 
which  showed  no  rational  basis  for 
finding  that  parties  departed  from  all 
that  was  customary  or  expected  In 
corporate  underwritings  and  made  • 
definitive  agreement  by  paroL    Id. 

Uncertainty  in  provision  for  termi- 
nation of  contract  for  sale  of  personal 
property  renders  such  provision  un- 
enforceable. Shur-On  Standard  Op- 
tical Co.  ▼.  Viopake  Co.,  (Snp.  192T) 
221  App.  Div.  261,  223  N.  Y.  S.  157. 

Agreement  from  which  the  full  in- 
tention of  the  parties  cannot  be  as- 
certained with  a  reasonable  degree  of 
certainty  is  not  enforceable  as  a 
contract.  Vanguard  Military  Equip- 
ment Corporation  v.  Schulein,  1943, 
266  App.£»v.  912,  42  N.Y.S.2d  526. 

Where  there  has  been  no  definite 
agreement  as  to  essential  terms  of 
a  contract  but  only  an  agreement  to 
agree  in  the  future,  there  is  no  con- 
tract. Slater  v.  Gulf.  M.  &  O.  R.  Co.. 
1951,  279  App.Div.  166,  655.  110  N.Y. 
S.2d  279.  108  N.Y.S.2d  145.  appeal 
denied  279  App.Div.  790  affirmed  304 
N.Y.  636.  107  N.E.2d  163. 

Reference  to  Extrinsic  Evidence. — 
An  agreement  is  not  too  indefinite  if 
it  can  be  made  certain  by  reference 
to  outside  matters.  Feldman  v. 
Rockaway  News  Supply  Co..  1956,  6 
Mi8C.2d  406.  157  N.Y.S.2d  671. 

Unless  the  contract  provides  oth- 
erwise, the  law  in  force  at  the  time 
the  agreement  is  entered  into  be- 
comes as  much  a  part  of  the  agree- 
ment as  thongh  it  were  expressed  or 
referred  to  therein,  since  it  is  pre- 
sumed that  the  parties  had  such  law 
in  contemplation  when  the  contract 
was  made,  and  the  contract  will  be 
construed  in  the  light  of  such  law. 
Dolman  v.  U.  S.  Trust  Co.  of  N.  Y., 
1956,  2  N.Y.2d  110,  157  N.Y.S.2d  537. 

A  promise  is  not  too  indefinite  if 
it  can  be  made  certain  by  reference 
to  outside  matters  and  rejection  of  a 
contract  for  indefiniteness  is  at  l>est 
a  last  resort.  Wedtke  Realty  Corp. 
V.  Karanas,  1955,  286  App.Div.  339, 
143  N.Y.S.2d  198,  affirmed  309  N.Y. 
904,  131  N.E.2d  579. 

A  contract  will  not  be  rendered  un- 
enforceable because  of  requiring  ref- 
erence  to  extrinsic  evidence.— Bam- 
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ard   Bakeshops   t.    Dirig,    1940,   178 
Misc.  862, 19  N.7.S.2d  224. 

That  extrinsic  evidence  must  be  re- 
torted to  to  remove  a  latent  ambiguity 
or  obscurity  will  not  render  a  contract 
invaUd.  Frye  v.  State,  1948.  192 
Misc.  260.  78  N.T.S.2d  342. 

The  promise  or  agreement  of  par- 
ties to  contract  must  be  certain  and 
explicit  80  that  their  full  intention 
may  be  ascertained  to  a  reasonable 
degree  of  certainty  and  defects  of 
vagueness  and  indcfiniteness  cannot 
be  cured  by  parol  proof.  1501  Under- 
-cliff  Ave.  Corp.  v.  Consolidated  Edi- 
son Co.  of  N.  T.,  1948.  193  Misc.  43, 
83  N.Y.S.2d  264,  affirmed  274  App. 
Div.  1049,  86  N.y.S.2d  463. 

Sales  Agency  Restrictions.— A  con- 
tract whereby  company  procured  by 
plaintiff  was  made  exclusive  distribu- 
tor of  defendant's  radios,  refriger- 
ators and  washing  machines  within 
a  certain  territory,  and  which  barred 
company  from  handling  any  line  com- 
peting with  defendant's  refrigerators, 
was  sufficiently  definite  to  render  it 
enforceable.  Hedeman  v.  Fairbanks. 
Morse  &  Co.,  1941.  286  N.T.  240.  36 
N.B.2d  129. 

Uncertainty  in  exclusiv*  sales 
agency  contract  renders  it  invalid. 
Plant  Mfg.  Corp.  v.  Renner,  (8up. 
1926)  ei4  App.  Div.  606.  212  N.  Y. 
S.  710;  Conrad  v.  Golden.  1949,  275 
App.I>iv.  946,  89  N.T.S.2d  689. 

Leaving  open  material  matten  fot 
future  settlement  renders  agreement 
invalid  for  uncertainty.  Arliss  v. 
Herbert  Brenon  Film  Corp.,  (I92I) 
280  N.T.  890,  ISO  N.B.  087. 

Gnaianty  fot  repayment  of  aA- 
vances  under  contract  to  finance  cor- 
poration with  such  funds  as  were  es- 
sential and  necessary  to  carry  on  its 
business  "in  a  proper  manner"  held 
invalid  for  uncertainty.  Royal  Bank 
of  Canada  v.  Williams,  (Sup.  1027) 
220  App.  Div.  603.  222  N.  T.  S.  426. 

Proof  as  to  Understanding. — Proof 
on  cross  examination  that  there  was 
an  understanding  and  agreement  by 
the  lessor  that  no  other  dealers  in  the 
commodity  handled  by  the  lessee 
should  be  permitted  to  enter  the 
premises  to  solicit  business  and  that 
the  lessor  was  to  advise  its  tenants 
that  plaintiffs  were  the  dealers  recog- 
nized by  the  management,  is  too  in- 
definite to  prove  a  contract     Hallo- 


ran  V.  N.  A  C.  Contracting  Co.,  (1928) 
240  N.X.  881.  104  N.B.  824. 

The  promise  to  pay 
"an  appropriate  percentage"  of  the 
benefits,  if  any,  accruing  through  the 
efforts  of  an  employee,  in  excess  of  a 
per  diem  stipend,  is  too  indefinite 
and  meaningless  to  be  enforceable  as 
a  promise  for  the  payment  of  any 
thing  more  than  the  reasonable  value, 
though  eignilicaut  as  rebutting  an 
agreement  that  value  was  liquidated 
b>  payment  of  the  daily  wage.  Von 
Reitzeustein  v.  I'oinlinaon,  (lC2tt) 
240  N.X.  00,  162  N.B.  084. 

Custom  Avoiding  Un- 
cartainty. — The  contracts  in  question 
were  for  the  purchase  of  sugar  at  the 
basis  price  of  twenty-two  and  five- 
tenths  cent*  per  pound.  Some  of  the 
contracts  stated  that  the  kind  and 
quality  was  to  be  su  many  "barrels  or 
equivalent,"  and  in  two  of  the  con- 
tracts the  grades  and  style  of  packing 
were  indicated.  The  parol  evidence  at 
the  trial  showed  the  custom  of  the 
sugar  trade,  which  custom,  well 
known  to  the  buyer  and  under  which 
he  had  purchased  sugar  from  the  de- 
fendanta  for  many  years,  was  that  the 
basis  price  meant  the  price  per  pound 
of  fine  granulated  sugar  in  barrels 
and  that  the  determination  of  the 
price  for  other  grades  of  sugar  was 
absolutely  fixed  by  the  application  of 
fixed  differentiala  That  is.  the  price 
of  lower  grades  of  sugar  was  deter- 
mined by  subtracting  the  differential 
from  the  basis  price.  The  custom  also 
required  the  purchaser  to  notify  the 
seller  of  the  grades  and  style  of  pack- 
ing he  desired.  The  contracts,  inter- 
preted in  the  light  of  existing  cus- 
toms and  usages  of  the  trade,  were 
not  obscure  or  incomplete  as  to  price, 
quantity  and  quality.  Franklin 
Suear  Refining  Co.,  v.  Lipowici  (Sup. 
1927)  220  App.  Div.  160.  221  N.  T. 
B.  11. 

Contract  which  Is  Va- 
amblguous  may  Not  Be  Varied  by 
Proof  of  Trade  Custom. — ^Kerber 
Straw  Hat  Corp.  v.  Lincoln.  (Snp. 
1029)  134  Misc.  211.  238  tH.  T.  S  68; 
Oreen  v.  W^iphs.  (1930)  264  N.  Y 
437, 178  N.B.  B76. 

Certnm  Bat  Qnod  Cv- 
turn  Keddl  Potest. —  Hydranlie  Power 
Co.  V.  Pettebone-Cataract  Paper  Oft* 
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(Sup.  1921)  198  App.  DW.  644,  191 
N.T.S.  12;  eastern  v.  Tobilia,  1948, 
83  N.Y.S.2d  554,  affirmed  276  App. 
Div.  1066,  96  N.Y.S.2d  488,  reargn- 
ment  and  appeal  denied  2T7  App.Div. 
760.  97  N.Y.S.2d  540. 

Reservation  of  Option.— The  fact 
that  an  option  is  reserved  to  one 
party  or  tlie  other  does  not  ipso 
facto  invalidate  an  agreement.  Barn- 
ard Bakeshops  v.  Dirig,  1940,  178 
Uisc  862,  19  N.Y.S.2d  224. 

Option  Given  Buyer  to  Order  Ad- 
ditional Goods. —  Where  a  contract 
for  the  sale  of  a  particular  amount  of 
goods  gives  the  buyer  the  "  privilege 
.  to  confirm  more  of  the  above 
if  .  .  .  [the  seller]  can  get  more," 
the  latter  provision  is  not  ineffectual 
(or  uncertainty  as  to  quantity,  price 
and  time  of  exercising  the  option,  as 
it  should  be  construed  a  contract  to 
tell  such  additional  goods  as  the 
buyer  shall  fix  and  as  the  seller  may 
be  able  to  obtain,  at  the  price  of  the 
initial  quantity,  and  as  requiring  the 
option  to  be  exercised  within  a  rea- 
sonable time.  Cohen  v.  Lurie  Woolen 
Co.,  1921,  232  N.Y.  112,  133  N.E. 
870. 

Stipulation  to  reduce 
valid  written  contract  to  some  other 
form  does  not  elTect  validity.  1240 
Third  Ave.,  Inc.  v.  Birns,  (Sup.  1931) 
232  App.  Div.  522,  250  N.  Y.  S.  331. 

Effect  of  "Elliptical  Construction" 
of  Sentence.— See  g  828,  infra. 

Certainty  Required  to 
Authorize  Decree  for  Specific  Per- 
formance.— Quale  V.  McDaniels,  (Sup. 
l}»2fl)  127  STiBC.  571,  217  N.  Y.  S.  22j 
Ringsbridge  Improvement  Co.,  Inc., 
V.  American  Exch.-Pac.  Nat.  Bank, 
(1928)  249  N.  Y.  97,  162  N.  E.  697, 
affirming  222  App.  Div.  31,  225  N.  Y. 
S.  355;  Van  Sicten  v.  Mather,  (Sup. 
Sp.  T.  1929)  134  Misc.  629,  235  N.  Y. 
S.  589;  Cowles  v.  Cole,  (Sup.  Tr.  & 
Spec.  T.  1930)  137  Misc.  491,  244 
N.  Y.  8.  4,  (citing  this  section). 

Certainty  to  Maintain 
Action  at  Law  as  Insufficient. — 
Cowles  v.  Colo,  (Sup.  Tr.  &  Spec  T. 
1930)  137  Misc.  491.  244  N.  Y.  S.  4 
(citing  this  section). 

An  agreement  to  ex- 
change and  convey  real  estate  which 
provided  for  the  assumption  of  a 
mortgage   "on   terms   to   be   agreed 


apon"  is  too  indefinite  and  ambigu- 
ous to  constitute  a  binding  contract 
and  specific  performance  of  the  con- 
tract cannot  be  decreed.  Dralce  v. 
Sop,  (Sup.  1928)  131  Misc.  573,  227 
N.  Y.  S.  576. 

Loan  Contracts. — Contract  where- 
under  parties  supplied  funds  for  io- 
corporatiou  and  capitalization  of  cor- 
poration was  not  rendered  void  by 
its  failure  to  specify  exact  interest 
rate  to  be  paid  on  debentures  or  their 
maturity  date  where  such  matters 
were  left  to  directors.  O'Herron  v. 
Southern  Tier  Stores,  Inc.,  1959,  9 
A.D.2d  568,  189  N.Y.S.2d  323. 

The  fact  that  contract  between 
stoclcholders  of  corporation  to  lend 
money  to  corporation  or  procure  oth- 
ers to  make  such  loans  embodied  con- 
sent by  parties  thereto,  as  owners  of 
record  of  all  the  stock  of  corporation, 
that  corporation's  notes  should  be  giv- 
en in  such  form  as  required  by  lender, 
and  that  corporate  assets  might  be 
used  as  collateral  for  loan  to  extent 
required  by  lender,  did  not  render  con- 
tract so  indefinite  that  no  action 
could  be  based  thereon.  Vineyard  v. 
Martin,  1941.  29  N.Y.S.2d  935. 

The  fact  that  a  contract  between 
stoclcholders  of  corporation  to  lend 
money  to  corporation  or  procure  oth- 
ers to  make  such  loans  did  not  pre- 
scribe the  form  or  duration  or  term 
of  the  note  or  the  rate  of  interest 
did  not  render  contract  so  indefinite 
that  no  action  could  be  based  there- 
on.   Id. 

Promise  to  Refrain  from  Acting.— 
A  contract  under  which  defendants 
agreed  that  if  plaintiff  would  desist  in 
his  efforts  to  reorganize  a  race  track 
corporation  through  public  financing 
and  defendants  were  successful  in 
purchasing  such  track,  they  would 
pay  same  commission  plaintiff  would 
have  received  had  he  been  successful 
in  his  efforts  at  public  financing,  was 
not  so  indefinite  as  to  prevent  recov- 
ery by  plaintiff.  Geiger  v.  Bush, 
1942,  288  N.Y.  365,  43  N.B.2d  446. 
reversing  262  App.Div.  840.  28  N.Y.S. 
2d  772,  appeal  denied  262  App.Div. 
993,  30  N.Y.S.2d  807,  reargument 
denied.  1942.  289  N.Y.  649,  44  N.B. 
2d  622. 

Certainty  of  Language. — Tost  for 
ambiguity  of  a  written  contract  is  not 
whether  person  signing  the  contract 
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knew,  but  whether  he  had  reason  to 
know  contents  and  meaning  of  the 
contract.  Szymanski  v.  General  Tire 
of  Buffalo,  Inc.,  1961,  30  Mi8c.2d  384, 
219  N.T.S.2d  701. 

If  there  is  an;  uncertainty  or  am- 
biguity as  to  meaning  of  agreement,  it 
should  be  resolved  in  favor  of  party 
^o  did  not  prepare  contract.  In  re 
General  Assignment  for  Benefit  of 
Creditors  of  Tiffany  Lingerie,  Inc., 
1960,  28  Misc.2d  96,  208  N.T.S.2d  471. 

Offer  by  blasting  corporation  to 
complete  a  baling  pit  by  removing  the 
rock  therefrom  for  a  total  sum  of 
"about  $5,000"  less  the  sum  of  |2,- 
000  or  total  net  amount  of  "about 
$3,000"  was  reasonably  certain  and 
blasting  corporation  was  bound  there- 
by and  could  not  recover,  in  foreclos- 
ing mechanic's  lien,  amount  of  $9,- 
877.97  on  theory  that  language  of  of- 
fer was  indefinite.  Consolidated 
Blasting  Corp.  v.  Colabella  Bros., 
Inc.,  1957.  10  Misc.2d  913,  168  N.Y. 
«.2d  275. 

Use  of  an  indefinite  phrase,  if  it 
can  be  given  a  reasonable  and  just 
limitation,  when  taken  in  connection 
with  subject  matter  will  not  render  a 
contract  invalid,  and  language  which 
to  some  extent  may  be  ambiguous 
can  be  made  certain  by  reference  to 
intent  of  parties,  purpose  sought  to  be 
affected  and  means  employed  to  that 
end.  Prye  v.  State,  1948,  192  Misc. 
280,  78  N.T.SJ2d  342. 

A  contract  is  not  rendered  so  un- 
certain as  to  be  unenforceable  be- 
cause of  the  use  therein  with  refer- 
ence to  a  business  of  the  terms  "net 
worth"  and  "good  will"  which  have 
well-defined  meanings.  Castelli  v. 
ToHbia,  1948,  83  N.Y.S.2d  864,  af- 
Armed  276  App.Div.  1066,  96  N.T.S. 
2d  488,  reargument  and  appeal  denied 
2T7  App.EHv.  769,  97  N.Y.S.2d  540. 

Absolute  Certainty  Not  Required.— 
Kot  every  detail  of  contract  need 
be  specifically  expressed.  Pasch  v. 
Chemoleum  Corp.,  1960,  26  Mi8c.2d 
918,  209  N.T.S.2d  191.  affirmed  13  A. 
D.2d  470,  214  N.T.S.2d  644,  645,  re- 
argument  denied  13  A.D.2d  623,  215 
N.T.S.2d  1011,  appeal  granted  9  N. 
T.2d  965,  218  N.T.S.2d  47. 

Absolute  certainty  is  not  required  to 
render  a  contract  enforceable;  it  be- 
ing sufficient  if  agreement  is  suffi- 
ciently  definite  so   that  intention  of 


parties  may  be  ascertained  to  a  rea- 
sonable degree  of  certainty.  Castelli 
v.  Tolibia,  1048,  83  N.I.S.2d  554,  af- 
firmed 276  App.Div.  1066,  96  K.Y.S. 
2d  488,  reargument  a^id  appeal  de- 
nied 277  App.Div.  769.  97  N.Y.&2d 
540. 

Burdeu  of  proof. — If  contract  is  am- 
biguous, onus  is  on  party  who  under- 
took to  embody  in  writing  the  agree- 
ment which  parties  had  made.  Ros- 
dano  &  Son  Corp.  v.  State,  1952,  201 
Iffisc.  690,  110  N.Y.S.2d  770,  motion 
denied  202  Misc.  368.  114  N.Y.S.2d 
567,  affirmed  281  App.Div.  733,  U8 
N.y.S.2d  77,  appeal  denied  120  N.Y. 
S.2d  442,  281  AppJMv.  930. 

Restriotivo  Covoaants. — Coyenantu 
restricting  sale  of  certain  articles  are 
not  enforced  by  courts  when  articles 
protected  by  covenants  and  articlea 
sold  by  defendant  overlap.  Weinberg 
▼.  Bdelstein,  1952,  201  Miae.  343,  110 
N.Y.S.2d  806,  motion  denied  202 
Misc.  368.  114  N.Y.S.2d  667,  affirmed 
281  App.Div.  733,  U8  N.Y.S.2d  77. 

A  restrictive  covenant  which  inter- 
dicted sale  by  defendant  of  "dresses" 
did  not  preclude  the  sale  of  "bloose- 
skirt  combinations"  which,  when  worn 
together,  looked  like  dresses  but 
which  could  be  worn  separately  with 
other  garments.    Id. 

§  61.  Oral  Evidence  to  Correct 
Uncertainty  in  Written  Con- 
tract 

Parol  Sridenoe  load- 
misaible  to  Vary  Complete  Contract 

—Alexander  v.  United  Fruit  Co.  (Sap. 
App.  T.  1927)  131  Misc.  41,  226  N.  Y. 
8.    113;    Bhinock    v.    Simma,     (Sup. 

1929)  226  App.  Div.  313,  236  N.  Y.  S. 
143;  Stevens  Floor  0>.  v.  Forrest, 
(Sup.  1929)  227  App.  Div.  214,  237 
N.  Y.  S.  22£;  Green  v.  Wachs,  (1930) 
264  N.  Y.  437,  173  N.  E.  675,  revers- 
ing 229  App.  Div.  147,  241  K.  Y.  & 
341:    Dranow  v.   Weingarten,    (Sap. 

1930)  230  App.  Div.  16,  242  N.  Y.  S. 
641;  Heimerdinger  v.  Schnitsler, 
(Sap.  1931)  231  App.  Div.  649,  248 
N.Y.S.  597:  Newmark  v.  Thoens  & 
Flaunlacber,  Inc.,  (1934)  241  App.Div. 
684,  268  N.Y.S.  926;  Ooncdey  v.  Dif 
tileria.  Serralless.  Inc..  1944.  48  N. 
Y.S.2d  11,  affirmed  270  AppJ>iv. 
1003.  63  lSr.Y.S.2d  827.  appeal  doled 
271  App.Div.  783,  67  N.Y.S.2d  TML 
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277  Park  Aye.  Corp.  t.  Now  York 
Cent  R.  Co.,  1951,  106  N.T.S.2d  338. 
Where  agent  sought  to  recover  from 
defendant  agency  as  third-party  bene- 
fidary  to  contract  between  artist  and 
defendant  agency  in  which  defendant 
agency  agreed  to  represent  artist  for 
ten  per  cent  of  her  professional  earn- 
ings and  allegedly  made  an  oral  prom- 
ise to  artist  that  five  per  cent  of 
earnings  would  be  given  to  plaintiff 
agent,  alleged  oral  promise  by  defend- 
ant agency  woold  have  been  at  com- 
plete variance  with  written  contract 
which  provided  that  no  promises  were 
made  by  defendant  agency  which  had 
not  been  set  forth  in  the  written 
agreement,  and  hence  evidence  of 
such  oral  agreement  would  be  inad- 
missible under  parol  evidence  rule, 
and  inasmuch  as  contract  provided 
that  it  could  not  be  changed  orally 
alleged  oral  promise  to  artist  was  not 
actionable.  Hanrihan  v.  Parker,  1959, 
19  Misc.2d  467,  192  N.T.S.2d  2. 

Mere  fact  that  parties  may  have 
agreed  for  furnishing  of  steel  of  a 
gauge  different  from  that  required  by 
plaintiff's  contracts  with  New  York 
City  would  not  make  such  contracts 
illegal,  and,  therefore,  admission  of 
parol  evidence  that  actual  agreements 
between  parties  called  for  14-gauge 
steel,  even  though  written  agreements 
between  them  required  use  of  10- 
gange  steel,  constituted  a  violation  of 
the  parol  evidence  rule.  Laberty  Pipe 
&  Boiler  Covering  Co.  v.  Zichlin  & 
Fischer,    1953,   127   N.Y.S.2d   83. 

Where  legal  act  is  reduced  into 
single  memorial,  all  other  utterances 
of  parties  on  topic  are  legally  im- 
material for  purpose  of  determining 
what  are  the  terms  of  their  act. 
Saul  V.  Arthur  Rosenberg,  Co.,  1961, 
109  N.Y.S.2d  589. 

Parol  Evidence  Admissible  to  Ex- 
plain Ambiguity. — Brower  v.  Wandel, 
(Sup.  1928)  224  App.  Div.  81,  229 
N.  Y.  S.  543;  Acme  Road  Machinery 
Co.  V.  Albany  Gravel  Co.,  Inc.,  (Sup. 
1929)  227  App.  Div.  838,  237  N.  Y.  S. 
368;  Williamson  v.  Casa-Eguia, 
(1930)  253  N.  Y.  41,  170  N.  E.  486, 
reversing  228  App.  Div.  195,  234 
N.Y.S.  449;  Newmark  7.  Thoens  & 
Flaonlacher,  Inc.,  (1934)  241  App.Div. 
684,  269  N.Y.S.  026;  Premium  Coal 
Co.  r.  New  Hampshire  Fire  Ins.  Co., 
1942,  266  App.Div.  320,  38  N.Y.S.2d 
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491;   Skinner  t.  Paramount  Pictures, 
1945,  63  NJB.2d  64,  294  N.Y.  474. 

Under  agreement  obh'gating  defend- 
ant to  pay  plaintiff  $15,000  and  $100 
per  month  for  the  rest  of  her  natural 
Ufe,  conditioned  upon  plaintiff  remain- 
ing unmarried,  defendant  continuing 
in  watch  material  business,  and  net 
profit  of  business  amounting  to  |5,000 
or  more,  condition  as  to  net  profits 
was  ambiguous  but  it  did  not  render 
oontract  nnenforcible,  and  such  ambi- 
guity could  be  resolved  by  resorting 
to  parol  evidence  to  ascertain  inten- 
tion of  parties.  Mereminsky  v.  Mere- 
minsky,  1959,  20  Mi8c.2d  21,  188  N.Y. 
8.2d  771. 

Constraction  of  Deeds.— Before  re- 
sort may  be  had  to  surrounding  cir- 
cumstances in  the  construction  of  a 
deed,  there  roust  appear  on  the  face 
of  the  instrument  itself  from  the 
words  there  used  some  doubt  or  am- 
biguity which  calls  for  interpretation. 
Harding  V.  (yMalley,  (Sup.  1929)  226 
App.  Div.  686,  236  N.  Y.  S.  172. 

Prior  Oral  Agreement. — ^Where 
complaint  alleged  contract  partly 
written  and  partly  oral,  and  written 
part  of  contract  made  reference  to 
matters  which  clearly  referred  to  or- 
al understanding  between  parties, 
contract  was  properly  pleaded,  and 
parol  evidence  could  be  used  to  prov^ 
oral  part  of  contract.  Merrick  v. 
New  York  Subways  Advertising  Co., 
1058,  14  Misa2d  456,  178  N.Y.S.2d 
814. 

Where  subsequent  written  contract 
did  not  embody  entire  bargain  of  par- 
ties, proof  of  prior  oral  agreement 
was  not  barred  by  parol  evidence  rule 
or  "merger"  clause  in  written  con- 
tract. Storer  v.  Ripley,  1953,  282 
App.Div.  950,  125  N.Y.S.2d  339,  re- 
argument  denied  and  appeal  granted 
282  App.Div.  1061,  126  N.Y.S.2d  912. 

§  62.    Implications  of  Law  Ben- 
dering  Contract  Certain 

Terms  of  Paymeat 
Supplied  by  Implication. — Cowles  v. 
Cole,  (Sup.  Tr.  &  Spec.  T.  19.10)  137 
Misc.  491,  244  N.  Y.  8.  4. 

Manner  of  Performance.— Under 
agreement  by  which  defendants,  who 
bad  become  interested  in  rehabilitat- 
ing   motor    company,    would    submit 
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plan  to  board  of  directors,  which 
among  other  things  provided  for  ap- 
pointment of  plaintiff  as  president 
and  general  manager  of  company,  de- 
fendants' promise  was  of  some  value, 
and  it  mast  be  assumed  that  by  such 
promise  defendants  agreed  to  per- 
form in  accordance  with  their  abilities 
and  in  good  faith,  on  issue  whether 
agreement  was  onenforceaUe  on 
ground  of  ambiguity.  Miller  ▼.  Van- 
derUp,  1941,  285  N.Y.  116,  33  N.£.2d 
61. 

S  63.    Oondoct,     ete,     Banovlnf 
Uncertainty 

Unoertainty  remorad  by 
acting  on  and  execution  of  contract 
Mautner  t.  Eitingon,  (Sup.  1921) 
197  App.  Div.  754,  189  N.  Y.  8.  666; 
Thuman  v.  Clawson,  etc.,  Co.,  (Sup. 
1925)  211  App.Div.  507,  207  N.Y.8. 
666. 

Conduct,  etc.,  SemoTlng  Uncer- 
tainty.—<ilnuidt  V.  Shenk,  (Sup. 
1927)  222  App.  Div.  82.  226  N.  T.  & 
517. 

If  side  of  agreement  which  was 
originally  too  vague  for  enforcement 
becomes  definite  1^  entire  or  partial 
performance,  the  other  side  of  the 
agreement,  though  originally  unen- 
forceable, becomes  binding.  Barnard 
Bakeshops  v.  Dirig,  1940,  173  Misc. 
882,  19  N.T.S.2d  224. 

Where  in  an  action 
to  recover  on  an  advertising  contract, 
it  appeared  that  defendant  agreed  to 
insert  50,000  lines  of  advertising 
within  twelve  months  sabject  to 
plaintiff's  rules  and  regulations  exist- 
ing or  which  might  thereafter  be 
made  as  to  contents  of  advertising 
matter,  the  make-up  of  the  paper  and 
the  current  demands  upon  the  paper's 
advertising  space  it  was  held  that 
the  fact  that  plaintiff's  rules  as  to 
the  contents  of  the  advertising,  the 
make-up  of  its  paper  or  the  demand 
upon  its  space  were  not  enumerated 
or  were  open  to  change  and  might 
affect  the  quantity  of  advertising 
matter  eventually  inserted,  did  not 
render  the  contract  so  uncertain  as 
to  make  it  indefinite,  particularly 
where  it  was  agreed  that  there  was 
a  maximum  size  to  which  plaintiff's 
paper  might  run,  which  was  well 
known  to  the  parties,  and  that  the 


size  of  the  paper  and  the  space  avail- 
able varied  on  different  days  of  the 
week  and  from  time  to  time.  News 
Syndicate  Co.,  Inc.  v.  Philip  Woll, 
Inc..  (Sup.  Tr.  T.  1930)  136  Bfiae. 
483,  241  N.  Y.  S.  403. 

§  64.  Indeflniteness  as  to  Com- 
pensation or  Price  Oonerally 
Uncertainty  as  to  Com- 
pensation or  Price  Rendering  Con- 
tract Unenforceable. — Nikulnikoff  v. 
Russian  Urthodox  Greek  Catholic 
Church.  (Sup.  1932)  142  Misc.  894. 
255  N.Y.S.  653;  Bogy  v.  Berlage, 
1942,  265  App.Div.  249,  38  N.Y.SJid 
584;  Warrin  v.  Charm  Fashions. 
1948.  193  Misc.  229,  82  N.Y.S.2d  476. 
affirmed  275  App.Div.  815,  89  N.Y.S. 
2d  704. 

Contract,  which  did  not  contain 
standard  or  formula  agreed  upon  for 
determining  prices  for  work  but  which 
provided  that  such  prices  were  to  be 
agreed  upon,  was  unenforceable,  even 
though  prices  for  first  three  months 
of  contract  term  and  prices  thereafter 
actually  agreed  upon  might  be  en- 
forceable on  ground  that  parties  had 
made  their  own  construction  thereof. 
Hurwitz  v.  Gleicher,  1954,  284  App. 
DiT.  1056,  136  N.YJ3.2d  35,  affirmed 
309  N.Y.  699,  128  N.E.2d  412. 

Agreement  to  give  an  employee  an 
"interest"  in  the  business  is  invalid 
for  uncertainty.  Kineon  v.  Bonsall, 
(Sup.  1920)  194  App.  Div.  110,  18S 
N.Y.S.  694,  affirmed  (1922)  282  N.Y. 
624  mem.,  134  N.E.  698. 

Agreement  to  give  an  employee  "  a 
liberal  and  very  substantial  bornu" 
in  addition  to  the  agreed  salary  is 
held  invalid  for  uncertainty.  Mc- 
Donald V.  Acker,  etc.  C!o..  (Snp. 
1920)  102  App.Div.  123,  182  N.Y. 
S.  607. 

Contract  for  sale  of  gooda  held 
sufficiently  certain  as  to  price.  How- 
ell V.  Garrett  &  Co^  Inc..  (Snpi. 
1926)  218  App.  Div.  322,  218  N.  T.  S. 
801. 

Contract  Giving  First  Piivflege  to 
Purchase.— A  contract  based  on  a 
sufficient  consideration,  such  as  aa 
option  to  purchase  contained  in  a 
lease,  giving  the  promisee  the  Arst 
privilege  or  option  to  purchase  If  the 
promisor  desires  to  sell,  is  not  in- 
valid for  uncertainty  as  to  price. 
Such  a  contract  binds  the  promiaor. 
in  case  he  is  desirous  of  seUiiic  it  S 
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price  which  another  ie  willing  to  pay, 
to  give  to  the  promisee  the  privil^e 
of  purchasing  at  that  price.  Jurgea- 
sen  V.  Morris,  {Hup.  Itf20)  194  App. 
Oiv.  92,  185  N.  V.  S.  3U6.  See  also 
Bullock  V.  Cutting,  (Sup.  1913)  155 
App.  Div.  825,  140  N.  Y.  S.  686. 

Price  of  Later  Instal- 
ments Left  Open  to  Future  Agree- 
ment;  Contract  Void  for  Uncertainty, 
—tit.  Regis  Paper  Co.  v.  Uubb,  etc.. 
Paper  Co.,  (1023)  235  N.  Y.  30,  138 
NJL4&5. 

Contract  for  sale  of 
goods  held  sufficiently  certain  where 
tbt  defendant  agreed  to  furnisli  the 
plaintiif  with  "240,000  to  250,000 
mailing  pieces"  to  be  delivered  at  a 
specific  price  and  at  specific  inter- 
vals, and  giving  the  defendant  the 
right  at  will  to  reduce  the  order, 
thereby  rendering  a  new  agreement 
as  to  price  necessary.  Edgar  C.  Kuwp 
0>.,  Inc.  V.  Layne,  (Sup.  1933)  238 
App.  Div.  426,  264  N.  Y.  S.  074. 

Option  to  Purchase 
Fixing  Maximum  Price;  Contract 
Void  for  Uncertainty. — Sun  Printing, 
etc.,  Assoc,  v.  Remington  Paper,  etc, 
Co.,  (1923)  236  N.  Y.  338,  139  N.  E. 
470. 

Price  Fixed  by  Selling 
Price  of  Third  Person. —  If  the  price 
of  goods  sold  is  fixed  at  the  price 
which  a  third  person  charges  his 
large  customers  for  the  same  goods, 
this  is  sufficiently  certain  to  render 
the  contract  enforceable.  Sun  Print- 
ing, etc.,  Co.  V.  Remington  Paper, 
etc.,  (Sup.  1022)  201  App.  Div.  3, 
193  N.  Y.  S.  eOK. 

Percentage  of  Profits  to  be  Agreed 
on  Thereafter.— Where  plniniiff  was 
emplnyrd  at  a  sixM-iflfd  coiiipi  nsatioii 
to  promote  dpfi-mlant's  busint-Ks  for 
one  year  and  dpfendant  undertook  to 
pny  as  further  compensation  such  a 
percentage  of  the  profits  derived  from 
plaintifTs  activities  in  promoting  Je- 
fendnnt's  business  in  South  Americn 
as  might  thereafter  be  agreed  upon 
by  parties,  the  agreement  for  further 
compensation  was  too  indefinite  for 
enforcement. — Bogy  v.  BerlsRe,  1942. 
266    App.Div.   24fl.  38  N.Y.S.2d   ."584. 

§  06.     Oncertainty  as  to  Dnration 
Failure  to  fix  term  of 
employment  renders  contract  of  em- 
ployment vnenforeMble  for  indefinite- 


ness,  as  where  the  term  of  employ- 
ment is  for  a  period  of  time  to  be 
mutually  agreed  upon  by  the  parties. 
Clark  Paper,  etc.,  Co.  v.  Stenacher, 
1923,  236  N.T.  812,  UO  NJl  70& 

Where  employment  was  to  continue 
80  long  as  workers  trained  by  plain- 
tiff employee  were  retained  by  em- 
ployer, the  employment  agreement  wa# 
sufficiently  definite  and  wan  not  ter- 
minable at  will  of  employer. — ^Deucht 
r.  Storper.  1943,  44  N.Y.S.2d  350. 

Continuance  Dependent 
Upon  Occurrence  of  Event.^ — Con- 
tract that  exterminating  corporation 
should  have  exclusive  right  to  service 
all  accounts  acquired  by  another  cor- 
poration and  that  contracts  should 
continue  until  abrogated  by  mutual 
consent  held  valid  contract  duration 
of  which  was  measured  by  existence 
of  either  or  of  both  corporations  in- 
absence  of  mutual  abrogation,  for 
wrongful  termination  of  which  ex- 
terminating company  was  entitled  to 
damages.  United  Chemical  &  E2x- 
terminating  Co.  v.  Security  Eix- 
terminating  Corporation,  (1936)  24& 
App.Div.  258.  285  N.Y.S.  291. 

Contract  under  which  plaintiff  was 
to  have  exclusive  sales  agency  for 
homes  built  by  defendant,  with  par- 
ties to  be  bound  until  dissolution  by 
mutual  consent,  was  sufficiently  defi- 
nite as  to  duration  to  be  enforceable. 
Conrad  v.  Golden,  1049,  275  App.Div. 
946,  89  N.Y.S.2d  680. 

Loan  Contracts.— The  fact  that  a 
contract  between  stockholders  of  cor- 
poration to  lend  money  to  corpora- 
tion or  procure  others  to  make  such 
loans  did  not  prescribe  the  form  or 
diirution  or  term  of  the  note  or  the 
rule  of  interest  did  not  render  con- 
iruet  so  indefinite  that  no  action  could 
he  based  thereon.  Vineyard  v.  Mar- 
tin.  1941.  29  N.T.S.2d   936. 

9  67.    Uncertainty  as  to  Time  of 
Performance  or  Payment 

Reasonable  Time  for 
Payment. — Contracts  providing  for 
l-ayment  of  stock  through  dividends 
declared  and  giving  buyer  option  to 
make  additional  payments  held  not 
void  for  lack  of  mutuality,  since  in- 
definiteness  as  to  time  of  payment  re- 
quired payment  within  reasonable  time. 
Parsons  v.  Lipe.  (1883)  158  Hisc  82. 
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t86  N.Y.S.  6a  afflnned  24S  AppJDir. 
m.  277  N.Y.B.  426^  428.  afflnned  209 
N.Y.  680,  200  N.B.  81. 

Reasonable  Time  Implied  for  Per* 
fermance.— City  of  New  Tork  t.  New 
York  Cent.  R.  Co.  (1937)  27S  N.Y. 
287,  0  NJ9.2d  931. 

Even  tboagh  contract  for  bathing 
cap  designs  did  not  provide  for  re- 
jection of  designs  within  any  specific 
time,  there  was  an  obligation  to  re- 
ject designs  within  reasonable  time; 
and  what  constituted  reasonable  time 
wonld  depend  upon  all  of  facts  and 
drcmnstances  of  action  to  recover 
mder    such    a    contract      Berke    v. 

Sherman,  1061, Miac.2d ,  213 

N.Y.S.2d  210. 

Oral  agreement  that  if  designs 
were  rejected  they  were  to  be  re- 
turned within  one  week  might  not 
be  enforceable  as  such  but  it  was 
a  significant  circumstance  in  deter- 
mining what  constituted  a  reasonable 
time  within  which  to  reject  bathing 
csp  designs  under  written  contract 
fiUling  to  provide  any  spedfic  time 
for  rejection  of  designs.     Id. 

Although  law  presumes  that  par- 
ties to  contract  intended  performance 
Vithin  reasonable  time  of  its  making. 
It  does  not  follow  that  one  party  may 
suddenly,  and  in  absence  of  reason- 
able notice,  terminate  contract  while 
other  party  is  endeavoring  in  good 
faith  to  perform  it  Schneider  v.  Rola 
Const  Co.,  1959,  16  Misc.2d  556,  183 
N.Y.S.2d  965. 

Where  time  of  performance  is  not 
■pedfied,  the  law  supplies  the  terms 
<d  a  reasonable  time  in  which  to  per- 
form. Papaioannon  v.  Britz,  1955, 
285  AppJJiv.  596,  139  N.Y.S.2d  658. 

In  sale  of  goods  on 
credit  if  the  terms  of  the  credit  are 
left  open  for  subsequent  agreement 
no  contract  is  consummated.  Shur-On 
Standard  Optical  Co.  v.  Viopake  Co., 
Inc.,  (Sup.  1927)  221  App.  Div.  201, 
823  N.  Y.  S.  167. 

Negotiable  Instruments.— The  fact 
that  a  contract  between  stockholders 
of  corporation  to  lend  money  to  cor- 
poration or  procure  others  to  make 
such  loans  did  not  prescribe  the  form 
or  duration  or  term  of  the  note  or  the 
rate  of  interest  did  not  render  con- 
tract so  indefinite  that  no  action  could 
be  based  thereon.  Vineyard  v.  Martin, 
1941,  29  N.Y.S.2d  93S. 


§  68.    Uncertainty  as  to  Amount 
or  Quantity  Oenerally 

Alleged  Order  for 
Goods  Held  to  Be  Merely  an  Esti> 
mate  of  Quantity. — ^Victory  Electrical 
Supply  Co.  v.  B.  A.  D.  Andrea,  Inc. 
a030)  2BS  N.Y.  444,  171  N.HL  70L 

Contract  to  parchaae  aU 
of  a  commodity  required  or  needed 
by  buyer  in  his  business  is  held  not 
to  be  invalid  for  uncertainty  as  to 
quantity.  Oscar  Schleger  iiig.  Ca 
V.  Peter  Cooper  Glue  Factory,  ( 1921 ) 
281  N.Y.  4<»,  1S2  N.B.  148. 

Contract  wherein  buyer  agreed  to 
purchase  all  boxes  required  in  its  busi- 
ness from  seller,  was  valid  and  en- 
forceable notwithstanding  absence  of 
express  promise  by  seller  to  sell  or 
deliver  any  boxes  to  buyer,  and  failure 
of  contract  to  specify  number  of  Imx- 
es  seller  would  be  obligated  to  deliver, 
where  buyer  required  the  boxes  for 
use  other  than  speculation  or  resale, 
and  where  there  was  no  contention 
that  buyer's  requirements  could  not 
be  reasonably  ascertained.  Berlin  & 
Jones  Co.  v.  Monroe  Paper  Box  Co.. 
1955,  137  N.Y.S.2d  155. 

Contract  to  Fumiah 
Sufficient  Honey  to  Carry  on  Busi- 
ness.— A  contract  by  a  corporation  to 
furnish  sufficient  funds  to  carry  on  a 
certain  business,  is  not  unenforceable 
because  indefinite  where  the  sur- 
rounding circumstances  indicate  the 
approximate  scope  of  the  promise. 
Stern  v.  Premier  Shirt  (Torp.,  (1932) 
260  N.Y.  201,  183  NJ!.  363. 

Contract  to  Purchase  indeflaits 
Amount  as  Unenforceable.— Ehibesh- 
ter  V.  Ldfe-I/ube  Oil  Corporation, 
1942,  264  App.Div.  876,  35  N.Y.S.2d 
481,  motion  denied.  1042.  264  App. 
Dlv.  966,  87  N.Y.S.2d  446,  affirmed  290 
N.Y.  675,  49  N.E.2d  628.  See,  also. 
Wholesale  Service  Supply  Corp.  v. 
State.  1951.  201  Misc.  66,  103  N.Y.S. 
2d  820. 

"Reasonably  SubsUntlal  QuanUtlea" 
Unenforceable.— Tura,  Inc.  v.  Meta- 
plast  Corp..  1947,  72  N.Y.S.2d  836. 

§  69.    Agreement  for  Slum 

of  Estate  on  Deatb  of  Prom- 
isor 

Spedflc  Performaaes 
of  AgreemsBt  to  Devise  Propert7.r- 
"Agreements  to  devise  real  pngtirtf 
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by  will  lutre  long  been  enforced  in 
this  State,  and  in  case  of  failure  to 
perform  tlie  agreement  specific  per- 
formance luis  been  decreed.  .  .  .  And 
it  has  been  the  policy  of  courts  of 
equity,  in  the  exercise  of  sound  judi- 
cial discretion,  to  sustain  such  agree- 
ments, although  oral,  where  the 
agreement  itself  was  clear,  deflnits 
and  certain,  and  the  circumstances 
called  for   the  exercise  of  equitable 


discretion,  and  no  public  policy  was 
contravened."  Salem  t.  Finney,  (Sup. 
1926)  127  Misc.  387,  216  KT.  Y.  &  553. 

§  70.  Description  of  Land  Sold 
Land  held  sufficiently 
identified  by  words  "Property  known 
as  and  by  the  street  number  1441 
Bedford  Avenue."  Von  Bargen  t. 
Ginsberg,  1826,  128  Misc.  70%  214  N. 
Y.S.1. 


CHAPTER  IV 


MlSTAEB 


I  71.    In  Oensral 

Meeting  of  Minds,  Necessity. — A 
party  cannot  be  forced  to  accept  a 
contract  which  he  did  not  in  the  first 
instance  make  and  to  which  he  did 
not  thereafter  assent.  In  re  Za- 
coum'8  Estate,  1952,  115  N.T.S.2d  42. 

A  "meeting  of  minds"  involving  not 
only  a  common  understanding  of  the 
contract  terms  but  also  of  the  iden- 
tity of  the  parties  is  essential  to  a 
contract.  Harding  v.  Enapp,  1930,  8 
N.T.S.2d  224. 

I  72.    Mistake  of  Fact  Generally 

Rescission  on  Ground 

of     Mistake     of    Fact. — Commercial 

Nat.   Bank  v.   National   Surety   Co., 

(Sup.  1929)  134  Misc.  138,  236  N.  Y. 
S.  S80;  Seidman  v.  New  Tork  life 
Ins.  Co.  (1937)  182  Misc.  660,  286 
N.Y.S.  60,  afflrraed,  1938,  263  App. 
Div.  804,  2  N.y.S.2d  634.  which  is  af- 
firmed, 1939,  270  N.Y.  620,  17  N.B.2d 
680;  Moses  v.  Carver,  1938,  264  App. 
Div.  402,  6  N.Y.S.2d  783,  affirmtog 
164  ICsc.  204,  298  N.Y.S.  378;  Bond 
&  Goodwin  v.  Du  Pont,  1838,  264 
App.Div.  648,  6  N.Y.S.2d  428,  ap- 
peal denied,  Bond  &  Goodwin  v.  Du- 
Pont,  1988,  265  App.Div.  761.  7  N. 
Y.SJ2d  89,  and  affirmed.  Bond  & 
Goodwin  ▼.  DuPont,  1838,  280  N.Y. 
716,  21  N.B.2d  211;  Woodworth  v. 
Prudential  Ins.  Co.  of  America,  1840, 
282  N.Y.  704,  26  NJI.2d  820;  Tracy 
Development  Co.  v.  Empire  Gas.  etc., 
Co.,  (Sup.  8p.  T.  1921)  189  N.  Y.  8. 
836. 

Mutual  mistake  is  not  required  as 
ground  for  rescission  as  in  actions 
for    refomatlctft.     Hamflton    Assets 


Corp.  T.  Pennsylvania  Exchange 
Bank,  1955, 147  N.Y.S.2d  235,  aflSrmed 
4  A.D.2d  1018,  169  N.Y.S.2d  415. 

Mutual  mistake  with  respect  to  a 
fondamentol  part  of  the  bargain 
which  renders  it  inequitable  to  permit 
t>argain  to  stand  is  ground  for  rescis- 
sion upon  equitable  grounds  and  re- 
lief may  be  had  thereon  in  equity,  if 
there  is  no  adequate  remedy  at  law. 
Vine  V.  Piehler  Pontiac  Corp.,  1054, 
207  Misc.  90,  136  N.Y.S.2d  281. 

Relief  on  ground  of  ntutoal  mis- 
take of  fact  may  be  granted  where 
on  the  sale  of  an  automobile  the  price 
is  fixed  on  the  erroneous  ground  that 
the  purchaser  was  entitled  to  a  credit 
for  another  car  which  she  had  turned 
over  to  the  seller  when  in  fact  that 
credit  had  been  used  in  the  purchase 
of  a  third  car.  The  relief  to  be  granted 
in  such  a  case  is  by  way  of  rescis- 
sion; the  seller  is  not  entitled  to 
rescind  as  to  the  giving  of  the  er- 
roneous credit  and  recover  the 
amount  thereof,  where  it  appears  that 
the  buyer  would  not  have  made  the 
purchase  but  for  the  fact  that  she 
thought  she  would  be  given  such 
credit.  Stowell  Motor  Car  Co.  v. 
Hull,  (Sup.  Tr.  &  Sp.  T.  1921)  117 
Misc.  789,  191  N.  Y.  S.  670. 

A  mutual  mistake  as  to  the  age 
of  insured  may  entitle  the  insured  to 
relief  by  way  of  reformation  so  as  to 
insert  in  the  policy  the  true  age  of 
the  insured,  the  rights  and  liabilities 
of  the  parties  depending  materially 
on  the  insured's  age.  Metropolitan 
L.  Ins.  CJo.  V.  Trilling,  (Sup.  1920) 
194  App.  Div.  178,  184  N.  Y.  8-  8g& 
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Relief  May  Be  Granted  to  Pnichaa- 
•I  at  FoTeclosnre  Sale. — ^Lane  v. 
Crhantilly  Corp.,  (1929)  251  N.  Y. 
4S6,  107  N.D.  S7& 

Defense  Available  Only 
to  Mistaken  Parties.— In  action  by  tes- 
tator's second  wife  to  establish  and 
admeasure  dower  in  testator's  estate, 
adopted  daughter  of  testator  Held  not 
entitled  to  assert  defense  of  mutual 
mistake  of  fact  in  execution  of  dower 
agreement  between  holder  of  title  to 
property  owned  by  husband  during 
coverture  and  second  wife,  sine* 
daughter  was  not  one  of  mistaken 
parties  and  hence  was  stranger  to 
transaction.— Hynes  v.  Title  Guar- 
antee &  Trust  Co.  (1937)  273  N.I. 
612.  7  N.B.2d  710. 

Refund  to  Bayer  of  Ex- 
cess Price  Paid  nnder  Mistake  as  to 
Quality. — McNaught  v.  Keim,  (Sup. 
App.  T.  1922)  193  N.  T.  S.  659. 

Purehaser  of  property 
at  anction  sale  allowed  to  recover 
down  payment  and  cost  of  title  ex- 
amination and  counsel  fees  where 
property,  represented  to  be  20.02  feet 
wide,  front  and  rear,  was  only  18.20 
feet  in  width  on  the  front  and  15.86 
feet  in  width  on  the  rear.  Meehan 
T.  Newman  Imp.  Corp.,  (1933)  262 
N.  Y.  682,  188  N.  E.  104  (mem.). 

Role  as  to  Sale  in  Balk 
Applied  to  Contract  for  Sale  of  Real 
Estate. — Von  Bergen  v.  Ginsberg, 
(Sup.  1926)  126  Misc.  702,  214  N.  Y. 
8.  1. 

§  73.  Mistake  of  Law  Generally 
Mistake  of  Law  Hot 
Ground  for  Relief. — Muskegon  Steam- 
ship Corp.  ▼.  Fisk,  (Sup.  1922)  200 
App.DiT.  621,  193  N.Y.S.  463:  Hynes 
▼.  Title  Guarantee  &  Trust  Co.  (1937) 
278  N.Y.  612,  7  N.B.2d  719. 

A  mistake  in  law,  even  a  mutual 
mistake,  affords  no  excuse  for  par- 
ty's failure  to  comply  with  or  to  en- 
force or  to  recover  for  breach  of  an 
agreement  Ariel  v.  Ariel,  1967,  8 
Mi8c2d  203,  165  N.Y.S.2d  986,  rear- 
gnment  denied  6  AJDM  981,  173  N.Y. 
S.2d  984,  reargnment  and  appeal  de- 
nied 6  A.D.2d  981,  173  N.Y.S.2d  984. 
affirmed  and  reversed  in  part  on  oth- 
er grounds  6  A.D.2d  168,  171  N.Y.S. 
2d  138. 


Fact  that  father  who  agreed  to  pay 
for  medical  treatment  of  woman  neg- 
ligently injured  by  son,  in  considera- 
tion of  forbearance  from  suing  soa, 
did  not  know  what  his  absolute  rights 
were  at  time  agreement  was  entered 
into,  did  not  avoid  father's  liabUit; 
on  agreement,  in  absence  of  fraud.— 
Plunkett  V.  O'Connor  (1937)  162 
Misc.  839,  295  N.Y.S.  492. 

One  entering  into  plain  and  onam- 
biguous  contract  cannot  avoid  his  ob- 
ligation thereunder  by  showing  that 
he  erred  in  his  understanding  of  its 
terms.  Friedman  v.  Platzik,  1945. 
57  N.Y.S.2d  215. 

I  74.    Mistake   of   Law   in 

Connection   with  Other  Con- 
siderations 

Mistake  due  to  decep- 
tiTe  form  in  which  paper  was  pre- 
pared by  other  party  may  constitute 
ground  for  relief.  American  Travel, 
etc.,  Co.  V.  Roy  crofters,  (Sup.  1926) 
126  Misc.  863.  213  N.  Y.  S.  42. 

Section  112-f  of  the  Ci^  Practice 
Act  providing  that  relief  against  mis- 
take shall  not  be  denied  merely  be- 
cause mistake  is  one  at  law  relates  to 
that  branch  of  equity  jurisprudence 
wliicb  is  called  mistake  and  had  no 
relation  whatever  to  misrepresenta- 
tion as  a  ground  for  either  damages 
or  rescission.  Jacob  Goodman  &  (To. 
V.  Pratti  1955,  138  N.Y.S.2d  89. 

Mistake  of  Uw  in  con- 
nection with  unfair  advantage  taken 
thereof  by  the  other  party  may  fur- 
nish ground  for  relief  in  equity,  a* 
where  a  husband  is  induced  to  give 
a  mortgage  to  secure  payment  for 
goods  sold  his  wife  and  for  which 
he  was  not  liable,  by  misrepresents 
tions  that  he  was  legally  liable 
therefor.  Ryon  v.  Wanamaker. 
(Sup.  8p.  T.  I»21)  lis  Misc.  91 
190  N.Y.S.  250,  affirmed  (1922)  202 
App.Div.  848  mem..  194  N.Y.S.  977. 
which  is  affirmed  (1928)  280  N.Y.  S4& 
139  N.B.  72a 

In  absence  of  unfair  or  ineqnitable 
conduct,  mistake  of  law  induced  br 
defendant  is  no  basis  for  relief,  bot 
fraudulent  misrepresentation  of  law 
or  taking  advantage  of  other  party's 
perceived  mistake  of  law  will  at  least 
Justify  readsaion.  Unger  v. 
Fish  Co.,  1946k  185  iOwe.  IM,  I 
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N.Y^^  266,  affirmed  209  App.Dir. 
950,  58  N.X.S.2d  332. 

Mistake  of  I>aw  an! 
Fact  Combined. —  IStanley  r.  Leary, 
(Sup.  Hp.  X.  1083)  I£0  Misc.  808, 
IW  :<.  Y.  S.  617. 

Mistake  as  to  legal  rights  may  fur- 
aiah  ground  for  relief  in  equity. 
Meyer  v.  Meyer,  (Sup.  1922)  201 
App.  OiT.  698,  194  N.  Y.  a  718. 

Where  mistake  as  to  character  of 
instrument  relates  to  its  existence  as 
a  contract  or  legally  operative  docu- 
ment of  any  kind,  mutual  assent  is 
lacking  and  no  contract  is  formed, 
regardless  of  whether  mistake  was 
induced  with  or  without  fraud.  Capi- 
tol Automatic  Music  Co.  t.  Jones, 
1952.  114  N.Y.S.2d  185. 

§  75.  Mistake  as  to  Subject  Mat- 
ter 
Mistake  at  Preventing  Contraet.— 
A  mistake  as  to  subject  matter  of 
agreement  resolts  in  no  contract. 
Holberg  v.  Westchester  Racing  Ass'n, 
1945.  184  Misc.  581,  53  N.Y.S.2d  tttt 

§  76.  Mistake  as  to  Immaterial 
or  Extrinsic  Facts  Generally 
Mistake  as  to  an  szist- 
ing  fact  rendering  performance  more 
difficult,  such  as  an  embargo  by  a 
foreign  government  against  the  ex- 
portation of  goods  sold,  is  no  ground 
for  setting  aside  a  contract  for  the 
sale  of  the  goods,  delivery  to  be  made 
in  this  country.  Emlewitch  v.  Na- 
tional Importing,  etc.,  Co.,  (Sop. 
1921)  195  App.  Div.  544,  186  N.  Y.  S. 
838. 

Statement  of  Earl,  J., 
set  out  in  original  text  quoted  with 
approval  and  acted  on.  Emlewitch 
V.  National  Importing,  etc.,  Co., 
(Snp.  1921)  195  App.  Div.  544,  547, 
186  N.  Y.  S.  838. 

§  77.    Application    of   Rule 

Mistake  as  to  the  ex- 
tent of  personal  injuries  caused  by 
negligence  is  not  ground  for  setting 
aside  a  release  of  liability.  Backhous 
V.  Wagner,  (1923)  234  N.  Y.  429, 
188  N.  B.  82.  reversing  200  App.  Div. 
884  mem..  192  N.  Y.  S.  914;  MUes  v. 
New  York  Cent.  R.  Co.,  (Snp.  1921) 
195  App.  Div.  748.  185  N.  Y.  S.  941, 
affirming  (1919)  195  App.Div.  748, 178 


N.Y.S.  637;  Moses  v.  Carver  (1937) 
164  Misc.  204,  298  N.Y.S.  378,  affirm- 
ed, 1938,  254  AppJMv.  402,  5  N.Y.S. 
2d  783. 

§  80.    Mistake  in  Kedndng  Oon- 
tract  to  Writing  Generally 

Mistake  in  Reducing 
Contract  to  Writing  as  Ground  for 
Reformation. —  Houlden  v.  Farmers' 
Alliance  Co-operative  F.  Ins.  Co., 
(1921)  231  M.  Y.  630  mem.,  13? 
N.  B.  919,  affirming  188  App  Div. 
794,  177  N.  Y.  S.  288;  Schaefer  ▼. 
Pley,  (Sup.  1982)  200  App.  Div.  877, 
192  N.  Y.  8.  884;  Schultz  v.  Busen- 
dorf,  (Snp.  Sp.  T.  1021)  117  Misc. 
405,  191  N.Y.S.  629;  Levy  v.  816 
W.  70th  St.  Corp.,  (Snp.  1027)  222 
App.  Div.  9,  224  N.  Y.  8.  218;  Pol- 
hamuB  V.  Hinea,  (Snp.  1020)  12S 
Miec.  290,  218  N.  Y.  S.  401;  Unger 
V.  Weisner,  (Snp.  1927)  129  Misc. 
363,  221  N.  Y.  8.  489;  Murray  v. 
National  Surety  Ck).,  (1930)  263  N. 
Y.  847, 171  N.K.  776. 

Mistake  in  reducing  contract  to 
writing  is  available  as  an  equitable 
defense  in  an  action  at  law.  Vieser 
V.  Bellows,  (Sup.  App.  T.  1023)  100 
N.Y.S.  841,  affirmed  (1024)  209  App. 
Div.  540,  206  N.Y.S.  26. 

Hers  Clerical  Error  Does 
Not  Invalidate  Writing. — Levy  t. 
31S  W.  70th  St.  Corp.,  (Sup.  1927) 
222  App.  Div.  9,  226  N.  Y.  8.  218; 
Ostrow  V.  Koch,  (N.  Y.  Munic  Ot 
1028)  131  Misc.  897.  227  N.  Y.  8.  292. 

Mistake  in  Stating  Price  of  Goods 
Sold.— Vieser  v.  Bellows,  (Sup.  1924) 
aOO  App.Div.  640,  20B  N.Y.&  26. 

Mistake  in  making  oat  insorancf 
policy  may  afford  ground  for  refor- 
mation. Castellans  v.  American  Ins. 
Co.,  (Sup.  1927)  222  App.  Div.  160, 
226  N.  Y.  S.  300. 

Where,  after  application  has  been 
made  and  accepted  for  the  renewal 
of  a  policy  of  theft  insurance  cover- 
ing property  of  the  insured  while  in 
the  custody  of  two  of  its  salesmen, 
but  before  issuance  of  the  new  policy, 
a  request  is  made  by  the  insured  for 
the  issuance  of  a  rider  to  amend  its 
existing  policy  so  as  to  cover  mer- 
chandise in  the  hands  of  a  third 
salesman  and  the  request  is  complied 
with  by  the  insurer  and  the  rider 
issued,    but    the    new    policy    when 
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issued  omits  tlie  name  of  the  third 
salesman  and  insures  only  merchan- 
dise in  the  custody  of  the  two  sales- 
men originally  named,  it  incorrectly 
expresses  the  contract  entered  into 
between  the  parties  and  the  insured 
is  entitled  to  a  reformation  of  the 
terms  of  the  new  policy  so  as  to  cover 
a  loss,  after  its  iasnaiice,  br  thsCt  oC 
merchandise  in  the  custody  of  the 
third  salesman.  L.  Lewitt  &  Co.,  Inc. 
V.  Jewelers'  Safety  Fund  Soc..  (1928) 
24»  N.T.  217. 164  NJB.  29. 

ConTeyancas  Hay  B« 
Sef  ormed  in  Case  of  Untiial  Mistake. 
— Polhamns  v.  Hines,  (Sup.  192(1) 
128  Misc.  299,  218  N.  Y.  &  401. 

Mutual  mistake  in 
description  of  location  of  property  in- 
soted  under  policy  of  fire  insurance, 
where  the  insured  owned  but  one 
piece  of  property,  furnishes  ground 
for  reformation  of  policy.  North- 
eastern Shares  Corp.  v.  International 
Ins.  Co.,  (Sup.  1934)  240  App.  Div. 
80,  269  N.  Y.  8.  351. 

Fraud  or  Mutual  Mistake.— Where 
defendant  accepted  and  acted  on  al- 
leged contract  by  whidi  he  under- 
took to  make  periodical  payments  to 
the  widow  of  another  whose  business 
defendant  took  oyer,  in  the  absence 
of  fraud  or  mutual  mistake,  defend- 
ant was  bound  by  the  contract  terms 
as  the  only  existing  agreement  be- 
tween the  parties  even  though  it  did 
not  contain  some  provisions  on  which 
the  parties  may  have  agreed  during 
the  negotiations.— Amend  v.  Hurley, 
1944,  293  N.X.  687.  69  N.B.2d  416. 

§  81.    Degree  of  Proof  Ee- 

qnired  as  Basis  for  Reforma- 
tion 

Degree  of  Proof  Re- 
quired for  Reformation. — "The  ac- 
tion of  reformation  in  its  very  nature 
constitutes  an  effort  to  vary  the 
terms  of  a  written  instrument,  and 
so  salutary  and  of  such  great  weight 
is  the  rule  that  parol  evidence  must 
not  be  admitted  to  vary  the  terms 
of  a  written  instrument,  that,  al- 
though the  rule  does  not  apply  in 
actions  of  reformation,  the  burden 
upon  him  who  seeks  to  reform  a 
written  instrument  and  to  show  that 
it  does  not  express  the  intent  of  the 
parties   is  very  heavy.    .    .    .    The 


court  in  reforming  instmmenta  must 
have  this  rule  in  mind  so  as  not  to 
permit  its  evasion  under  the  guise 
of  reformation.  The  proof  of  mis- 
take and  that  the  written  word  does 
not  represent  the  real  intent  of  the 
parties  must  leave  no  doubt  in  the 
mind  of  the  court.  It  must  carry  a 
eonviction  stronger  than  that  reached 
by  the  ordinary  rule  of  proof  by  mere 
preponderance  of  evidence.  The  writ- 
ten word  is  indeed  weighty,  and  evi- 
dence that  it  does  nqt  express  the 
intent  of  the  parties  must  be  clear 
and  convincing."  Where,  however, 
this  test  is  met  reformation  will  be 
decreed.  Voci  v.  Page,  (Sup.  Sp.  T. 
1924)  123  Misc.  706.  206  N.  Y.  & 
128;  And  see  Ocheo  Realty  Corp.  v. 
Sev  Realty  Corp.  (Sup.  1023)  205 
App.  Div.  324,  199  N.  Y.  S.  4«6. 

Effect  of  Denial  of  Mistake  by  On* 
Party. —  Both  parties  to  the  action 
need  not  agree  that  there  was  a 
mutual  mistake  before  the  court  may 
find  that  there  is  such  a  mistake. 
Mutual  mistake  is  a  qrueetion  of  fact 
to  be  determined  on  the  evidence  of 
the  plaintiff  and  defendant  after  both 
sides  have  related  their  stories  of  the 
original  transaction.  Schaefer  v. 
Pley,  (Sup.  1022)  200  App.  Div.  877, 
198  N.  Y.  8.  884. 

Clear  aud  Conviuclug  Proof.— City 
Bank  Farmers  Trust  Co.  v.  Heck- 
mann.  1937,  164  Misc.  234.  297  N.Y. 
S.  692. 

Parol  Evldenea  Ad* 
missible. — ^In  action  for  reformation 
of  written  agreement  for  dissolution 
of  partnership,  exclusion  of  parol  evi- 
dence that,  by  mntnal  mistake  or  by 
mistake  on  part  of  plaintiff  and  frand 
on  part  of  defendants,  written  agree- 
ment failed  correctly  to  express  tnie 
agreement  of  parties,  held  reversible 
error.  Sadock  v.  Mitrani  (1936)  248 
App.Div.  470.  290  N.Y.S.  792. 

Proof  InsulAcieat. — 0'Ck>nnel]  v. 
Averell  (1937)  250  App.Div.  726.  293 
N.Y.S.  265;  City  Bank  Farmers 
Trust  Co.  V.  Heckmann,  1937,  16* 
Misc.  234,  297  N.YJ3.  592. 


§  82.    Unilateral  Mistake  as  Basis 
for  Bef ormation 

UnUateral  Mistake  Vet 
Ground  for  ReformatloiL — Indepead- 
ant  Trading  Co.  v.  Fongera,  (Ittt) 
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233  K.  T.  592  mem.,  136  N.  K  031, 
affirming  192  App.  Div.  686,  183  N. 
Y.  S.  431 !  New  York  Cent.  R.  Co.  v. 
Rieter-Conley  Co.,  (Sup.  Sp.  T.  1920) 
IBS  N.  Y.  S.  264;  Btumpf  v.  Welle, 
(Sup.  Eq.  T.  1922)  197  N.  Y.  S.  389; 
Kaufman  v.  Wade,  (Sup.  1923)  206 
App.  DiT.  630,  199  N.  Y.  S.  86;  Libby 
T.  Bush  Terminal  Bldg.  Co.,  (Sup. 
Sp.  T.  1923)  121  Misc.  228,  201  N. 
Y.  &  149;  Silver  Fox  Co.  t.  New 
York   Indemnity   Co.,    (Sup.    Sp.   T. 

1925)  125  Misc.  430,  210  N.  Y.  S.  18; 
L.  Lewitt  &  Co.,  Inc.  v.  Jewelers' 
Safety  Fund  Soc,  (Sup.  1927)  221 
App.  Dlv.  727,  224  N.  Y.  S.  649; 
Oeiger  Watch  Case  Corp.  v.  Fidelity, 
etc  Co.,  (Sup.  Sp.  T.  1923)  120 
Misc.  441.  199  N.  Y.  S.  556;  NeUey 
Offices  V.  Burgundy  Realty  Corp., 
(1933)  238  App.  Div.  868,  266  N.  X. 
S.  35U;  Uuseublum  v.  Muuutaviurers 
Trust  Co.,  (1936)  270  N.X.  79.  200  N. 
E.  587,  105  A.L.R.  947.  Anderson  v. 
Fidelity  Co-operative  Ins.  Co.,  Sup. 
Sp.T.1921,  116  Misc.  679,  190  N.Y.S. 
64& 

Mistake  of  Attorney  Acting  for 
Both  Parties. — Where  an  attorney 
acts  for  both  parties  in  drawing  a 
contract  for  the  sale  of  land,  a  mis- 
take on  bis  part  in  failing  to  provide 
against  restrictions  contained  in  the 
title  deeds  delivered  to  him  by  the 
vendor  is  to  be  regarded  as  a  mutual 
mistake  furnishing  the  basis  for  re- 
formation.   Isaacs  V.  Schmuck,  (Sup. 

1926)  218  App.  Div.  516,  218  N.  Y. 
a  668. 

Mistake  of  vendor  in 
contract  for  sale  of  land,  not  ground 
for  reformation.  Isaacs  v.  Schmuck, 
1927.  245  N.Y.  77.  156  NJJ.  621, 

Automobile  Insurance 
—  Mistake  as  to  Number  of  Car. — A 
policy  of  automobile  liability  insur- 
ance should  be  reformed  to  recite  the 
true  number  of  the  engine  and  a  re- 
covery allowed  against  the  insurer 
for  the  amount  of  a  judgment  recov- 
ered against  and  paid  by  the  insured 
for  personal  injuries  to  a  third  per- 
son, where  it  is  conceded  by  the  in- 
surer that  the  number  of  the  engine 
stated  in  the  application  for  insur- 
ance was  erroneously  stated  by  a 
mistake  on  the  part  of  the  insured 
and  where  it  appears  that  the  risk 
was  not  in  the  slightest  degree  af- 
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fected  by  the  number  of  the  engine 
given.  Tomato  Products  Co.  v.  Manu- 
facturers' Liability  Ins.  Co.,  (Sup. 
1922)  203  App.  Div.  678.  197  N.  Y. 
8.  497. 

But  in  Zap  v.  United  States  C^u- 
alty  Co.,  (Sup.  Sp.  T.  1921)  116  Misc. 
634,  189  N.  Y.  S.  31,  it  is  held  for 
the  reason  that  the  mistake  is  tmilat- 
eral  that  the  insured  in  an  automo- 
bile accident  insurance  policy  is  not 
entitled  to  have  the  policy  reformed 
to  cover  another  automobile  than  that 
described  in  the  policy. 

Mistake  on  One  Side  and  Fraud 
on  Other. —  Susquehanna  Steamship 
Co.  V.  Anderson,  (1926)  239  N.  Y. 
286, 146  N.E.  881. 

A  fraudulent  representation  as  to 
the  operative  effect  of  a  provision  in 
a  contract  is  not  ground  for  reforma- 
tion, as  where  a  contract  for  the  sale 
of  land  requires  the  approval  of  a 
third  person  and  the  right  to  re- 
formation is  based  on  a  representa- 
tion that  such  approval  will  be  given 
or  waived.  Charles  Albert  Co.  v. 
Newtown  Creek  Realty  Corp.,  (Sup. 
1924)  211  App.  Div.  1,  206  N.  Y.  a 
670. 

Excusable  Mistake  of  One  Party  and 
Fraud  of  the  Other  as  Ground  for 
Reformation.— Hanover  Fire  Ins.  Co. 
V.  Morse  Dry  Dock  &  Repair  Co., 
(Sup.  1934)  162  Misc.  Ill,  272  N.Y.a 
792.  affirmed  (1936)  244  App.Div.  780, 
280  N.Y.S.  795,  affirmed  (1936)  270 
N.Y.  85,  200  N.E.  689,  reargument  de- 
nied (1936)  271  N.Y.  631.  2  N.E.  (2d) 
680. 


§  83.    Unilateral       Ulstake 
Oronnd  for  Bescission 


as 


Mistake  of  Seller  in 
Fixing  Price. —  Where  the  agreement 
as  made  is  for  the  sale  of  a  set  of 
books  at  a  certain  price  for  the  set, 
it  is  binding  on  the  seller  until  set 
aside  in  a  court  of  equity  though  it 
was  his  intention  to  charge  the 
stated  price  per  book.  Himebaugh  v. 
Palmer,  (Sup.  App.  T.  1921)  186 
N.Y.S.  581;  Simons  v.  Crowley, 
1952.  112  N.Y.S.2d  851. 

Rescission. — ^A  party  to  agreement 
may  rescind  it  because  of  mutual  mis- 
take or  because  of  mistake  on  its  part 
induced  by  misrepresentation  by  the 
other  party.    Sheridan  Drlvpjtn,  Inc. 
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V.  State.  1962, 16  A.D.2d  400,  228  N.Y. 
S.2d  576. 

There  is  a  right  of  rescission  for 
unilateral  mistake  if  mistake  was 
known  to  the  other  party  at  time  of 
negotiating  of  contract  and  was  not 
corrected  by  it.    Id. 

Erroneous  representations,  even 
though  innocently  made,  may  justify 
rescission  of  even  a  consummated 
contract  by  court  of  equity.  Labasin 
V.  President  Realty  Holding  Corp., 
1960.  27  Mi8C.2d  559,  209  N.Y.S.2d 
496. 

The  establishment  of  mutual  mis- 
take or  mistake  of  one  party  and 
fraud  of  the  other  is  not  a  require- 
ment for  rescission  or  the  recovery 
hack  of  money  paid,  unilateral  mis- 
take alone  being  sufficient.  Manufac- 
turers Trust  Co.  V.  Diamond,  1959, 17 
Misc.2d  909,   186  N.Y.S.2d  917. 

A  mistake  of  only  one  party  who 
enters  into  a  transaction  does  not  of 
itself  render  the  transaction  voidable. 
Bolhower  t.  Authors  lieague  of  Amer- 
ica, Inc.,  1958,  12  Mlsc.2d  248,  172 
N.X.S.2d  396. 

In  action  for  materials  furnished 
and  services  rendered  in  construction 
of  a  night  club  where  work  was  done 
under  contracts  prepared  by  the  de- 
fendants who  claimed  they  were  mere- 
ly supervising  contractors  and  agents 
for  a  disclosed  principal  and  that  the 
written  agreements  mistakenly  obli- 
gated them  to  pay  and  that  the  own- 
ers had  never  supplied  them  with 
funds  to  pay  contractors,  defendants 
were  not  entitled  to  be  relieved  on 
the  ground  of  mistake  since  if  there 
was  a  mistake  it  was  a  unilateral  and 
not  a  mutual  mistake.  Johns-Man- 
ville  Sales  Corp.  t.  Stone,  1958,  5 
A.D.2d  110,  169  N.T.S.2d  259. 

Unilateral  mistake,  honestly  made 
and  not  tainted  with  fraud,  may  con- 
stitute defense  to  action  on  contract, 
and  equity  may  decree  rescission  on 
counterclaim  therefor.  Union  Free 
School  Dist.  No.  1.  Town  of  Islip, 
Suffolk  County,  N.  T.  v.  Gumbs,  1954, 
133  N.Y.S.2d  499. 

In  action  for  breach  of  contract,  al- 
legations of  answer  pleading  honest 
mistake  in  computation  of  cost  of  la- 
bor stated  defense  and  cause  of  ac- 
tion for  rescission,  and  were  not  sub- 
ject to  motion  to  dismiss.    Id. 
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Uallataral  mistake  as 
to  legal  liability  may  furnish  ground 
for  relief  in  equity  by  way  of  re- 
sciasion.  Ryon  ▼.  Wanamaker,  (Sup. 
8p.  T.  1921)  US  mm.  91,  190  N.  Y. 
S.  250,  afBrmed  (1922)  202  App.DiT. 
848  mem.,  194  N.Y.S.  977;  In  re 
Bedell's  EsUte,  1941,  176  Misc.  913, 
28  N.Y.S.2d  175. 

A  mistake  of  only  one  party  to  a 
contract  does  not  of  itself  render 
transaction  voidable.  Murphy  v.  J. 
H.  Bodinger  Co.,  1952,  112  N.T.S.2d 
239. 

Unilateral  Mistake  as  Ground  for 
Reformatio*.— A  mistake  by  one  party 
may  justify  a  rescission  of  the  con- 
tract but  not  its  reformation.  Net- 
ley  Offices  V.  Burgundy  Realty  Corp., 
(Sup.  1033)  238  App.  Div.  669,  206 
N.Y.8.  356;  Hanover  Fire  Ins.  Co.  t. 
Morse  Dry  Dock  &  Repair  Co.,  (Stip. 
1934)  162  Misc.  Ill,  272  N.Y.S.  792, 
affirmed  (1936)  244  App.Div.  780.  280 
N.Y.S.  796,  affirmed  (1936)  270  N.Y. 
86,  200  N.B.  589,  reargnment  denied 
(1986)  271  N.Y.  531.  2  N.B.(2d)  680. 
Bquity  can  interfere  in  suit  for  can- 
cellation or  rescission  to  prevent  en- 
forcement of  unjust  agreement  induced 
by  unilateral  mistake  of  fact,  which 
mistake  can  be  ground  for  rescinding 
but  not  for  reforming  a  contract. 
Rosenblum  v.  Manufacturers  Trust 
Co.  (1936)  270  N.Y.  79,  200  N.B.  587. 
106  A.L.B.  947. 

Belief  from  unilateral  mistake  in 
making  bids  on  public  construction 
contract  is  permitted  where  such  mis- 
take is  apparent,  notification  thereof 
is  transmitted  upon  ascertainment,  re- 
scission is  promptly  requested,  relief 
is  diligently  sought  and  its  granting 
will  not  Inequitably  change  the  status 
quo  of  the  parties.  Union  Free  School 
Diet  No.  1,  Town  of  Islip,  Suffolk 
County  V.  Gumbs,  1969,  20  BfIi8C.2d 
815,  191  N.Y.S.2d  183. 

Relief  Where  No  Prejndlee  to  Ott- 
er Party. — ^Defendant's  unilateral  mis- 
take of  fact  as  to  the  method  of  de- 
livery required  by  the  contract  was 
not  such  as  would  relieve  defendant 
of  its  obligations  thereunder,  since 
the  plaintiff  changed  its  position  in 
reliance  upon  the  agreement.  New 
Amsterdam  Import  Co.  v.  L  &  S  De- 
livery &  Transfer  Co.,  1958,  17  IBms. 
2d  102,  183  N.Y.SJW  864.-  , 
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A  party  may  be  relieved  from  mis- 
take made  without  fault  on  its  part 
where  some  ambiguity  or  peculiar 
circumstances  are  shown  to  have  in- 
duced mistake,  provided  mistake  is 
one  which  is  known  or  ought  to  have 
been  known  to  other  party.  Assur- 
ance Co.  of  America  v.  Pulin,  1955, 
142  N.T.S.2d  809. 

Equity  will  relieve  by  ordering  can- 
cellation or  rcHcission  of  agreement 
on  ground  of  mistake  of  fact  mate- 
rial to  one  party  alone,  where  there 
is  no  prejudice  to  the  other  con- 
tracting party  by  reason  of  change 
«f  position.  Seidman  v.  New  York 
Life  Ins.  Co.  (1987)  162  Misc.  560, 
296  N.y.S.  55.  affirmed,  1938,  253 
App.Div.  804.  2  N.y.S.2d  634,  which 
is  affirmed  1939,  279  N.Y.  620.  17 
N.E.2d  680;  Harding  v.  Knapp,  1939, 
8  N.Y.S.2d  224.  See,  also.  Whole- 
sale Service  Supply  Corp.  v.  State, 
1951.  201  Misc.  56,  103  N.Y.S.2d  820. 

Mistake  as  to  Identity.— Blvidence 
was  iosuffident  to  defeat  plaintiff'f 
recovery  on  contract  to  side  defend- 
ant's house  wirh  asbestos  shingles  on 
(round  that  defendant's  signature  to 
cr>ntract  which  defendant  bad  at- 
tached in  belief  that  plaintiff  waa 
name  person  or  concern  with  which 
be  bad  Just  entered  into  similar  con- 
tract for  same  purpose  was  obtained 
by  fraud  on  part  of  plaintiff.  Har- 
ding V.  Knapp.  1939.  8  N.Y.S.2d  224. 

Bvery  person  has  a  right  to  select 
and  determine  with  whom  he  will  con- 
(rHC  and  cannot  bave  another  person 
throat  on  him  without  hia  consent.    Id. 

A  mistake  ax  to  identity  precludes 
creation  of  a  valid  contract,  while  a 
nnilateral  mistake  as  to  substance 
makes  the  contract  voidable  only.  In 
which  case  it  can  be  voided  in  equity 


only  when  the  innocent  party  will  not 
be  prejudiced  by  his  having  already 
performed.    Id. 

§  84.    Effect  of  Negligence  in  As* 
certaining  Facts 

Equity  does  not  r»- 
lieve  from  bargains,  merely  because 
they  are  unprofitable,  and  thus  a 
public  contractor  is  not  entitled  to 
reimbursement  from  the  state  for  in- 
creased expenses  due  to  a  mistake 
in  the  nature  of  the  subsoil  condi- 
tions at  the  site  of  his  work  where 
the  contractor  had  the  same  oppor- 
tunity as  the  state  to  make  investi- 
gations. Weston  V.  State,  (1933)  262 
N.  Y.  46,  186  N.  E.  197. 

Negligence  in  Ascer- 
taining Term  of  Written  Lease. — One 
Hundred  Fifty-Four  West  Fourteenth 
St.  Co.  V.  Schulte,  (Sup.  Sp.  T.  1923) 
121  Miae.  858,  202  N.  Y.  8.  737. 
affirmed  (1924)  210  App.Div.  851,  206 
N.Y.S.  942  mem. 

Mutual  Mistake.— A  mutual  mistake 
as  to  material  fact  will  avoid  con- 
tract, regardless  of  either  party's  neg- 
ligence, unless  a  change  in  position 
renders  it  unjust.  Baumann  v.  Flor- 
ence. 1943,  267  App.Div.  113,  44  N. 
Y.S.2d  706. 

Unllateml  Mistake^Where  defend- 
ant was  a  business  man  of  experience 
and  competence  and  adept  in  the 
understanding  and  use  of  the  ESnglish 
language,  the  fact  that  he  did  not 
read  contract,  or  have  it  read  to  him, 
before  signing,  would  furnish  no  basis 
for  his  repudiation  of  any  of  its 
terms  on  ground  of  mistake^  Amend 
V.  Hurley.  1944,  293  N.Y.  687,  68 
N.B.2d  416. 


CHAPTER  V 

Ignorance  op  Terms  op  Written  Contract 


i 


§  85.  Contract  Signed  by  Party 
FaHure  to  Read  No 
OofOBse.— International  Tranaporta- 
tioo  Ass'n  V.  MoUen.  (City  (X  1928) 
133  Misc.  86,  2S0  N.  Y.  S.  665; 
Knight  V.  Kitchin,  (Sup.  1933)  287 
App.  Div.  506,  261  N.  Y.  S.  809; 
Sbalgott  Realty  Co.  t.  Whitney  (Sap. 


SI 


1933)  238  App.  Div.  266,  264  N.  S. 
S.  225:  In  re  Smith's  Bstate,  (1986) 
243  App.Div.  848,  276  N.Y.S.  646: 
Harmon  National  Real  Bstate  Corp.  v. 
Swanson.  (Mun.Ct.N.Y.  19.38)  154 
Misc.  380,  277  N.YA  254;  In  re 
Sielcken's  Bstate  (1937)  162  Mise.  64. 
208  N.Y.S.  721;  CHty  Bank  Farmers 
Trust  Co.  V.  Heckmann   (1987)   164 
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Misc.  2M,  297  N.Y.S.  002;  Boater* 
V.  Scblegel,  1944,  51  N.Y.S.2cl  956: 
Application  of  Levy,  1946,  271  App. 
Div.  431.  65  N.Y.S.2d  860. 

Ignorance  of  terms  of  contract  due 
to  negligence  or  inexcusable  trustfnl- 
ness  will  not  relieve  party  from  obli- 
gations of  contract.— Moses  v.  Carve.- 
(1987)  164  Bfisc.  204.  298  N.Y.S. 
378:  Hooters  v.  Schlegel,  1944.  61 
N.Y.S.2<I  955,  See.  also,  Natio  v. 
Bear  Ridge  I.ake  Corp.,  1966,  142 
N.Y.S.2d  504. 

The  law  does  not  relieve  a  person 
merely  because  he  has  failed  to  read 
a  document  which  he  has  executed. 
Charles  S.  Fields.  Inc.  v.  American 
Hydrotherm  Corp.,  1968,  6  A.D.2d 
647,  174  N.Y.S.2d  184. 

When  an  action  is  brought  <m  a 
written  agreement  which  is  signed, 
the  paper  is  proved  by  proving  the 
signature,  and  in  the  absence  of 
fraud  it  is  wholly  immaterial  that  the 
person  so  signing  has  not  read  the 
agreement  and  does  not  know  its 
terms.  Publication  Div.  of  Interna- 
tional Transportation  Ass'n,  Inc.  v. 
Blakeslee.  (Sup.  1929)  225  App.  Div. 
229,  232  N.  Y.  8.  608. 

The  fafiare  to  read  a  contract  be- 
fore signing  it  is  gross  negligence 
and  should  prevent  the  person  gnOty 
of  such  negligence  from  setting  np 
that  the  writing  contained  terms  oth- 
er than  those  which  she  believed  it 
to  contain.  Domholz  v.  Home  of 
Daughters  of  Jacob  for  Aged  He- 
brew. 1940.  19  N.Y.S.2d  17. 

Ordinarily,  where  a  written  instru- 
ment is  signed  by  one  who  is  com- 
petent and  able  to  read  and  write, 
the  signer  is  conclusively  bound  there- 
by though  his  mind  did  not  give  as- 
sent to  the  terms  expressed.  First 
Trust  Co.  of  Albany  v.  Dumary,  1941, 

23  N.Y.S.2d  532:  Fosco  v.  Coffey, 
1944.  48  N.Y.S.2d  740. 

Defendant  who  had  opportunity  to 
read  instrument  which  he  signed  but 
failed  to  do  so  was  guilty  of  negli- 
gence, and  in  absence  of  showing  of 
fiduciary  relationship  between  plain- 
tiff's agent  and  defendant,  or  of  fraud 
perpetrated  upon  defendant,  the  de- 
fendant was  bound  by  the  instrument. 
Empire  City  Sav.  Bank  v.  Orill,  1941, 

24  N.Y.SJtd  182. 

One  who  signs  a  written  contract  is 
condusively  presomed,  in  absence  of 


frand  or  ether  wrongful  act  of  other 
contracting  party,  to  know  contents 
of  contract  and  to  assent  thereto. 
Wangrow  v.  City  of  New  York.  1943, 
41  N.Y.S.2d  814,  affirmed  268  App. 
Div.  973,  62  N.Y.S.2d  676;  Foaco 
V.  Coffey,  1944,  48  N.Y.S.2d  740. 

The  fact  that  signer  of  instrument 
did  not  read  it,  or,  if  be  could  not 
read,  did  not  procure  it  to  be  read, 
does  not  excuse  signer  from  Mnding 
effect  of  instrument.  In  re  White's 
Estate,  1943,  182  Misc.  223.  46  N.Y. 
S.2d  917,  affirmed  268  AppXMv.  769, 
49  N.Y.S.2d  276,  appeal  denied  268 
App.Div.  893,  51  N.Y.S.2d  83,  appeid 
dismissed  293  N.Y.  767,  67  N.£.ad 
846. 

Where  defendant  was  a  boBtneaa 
man  of  experience  and  competence 
and  adept  in  the  understanding  and 
use  of  the  ESnglish  language,  the  fact 
that  he  did  not  read  contract,  or  have 
it  read  to  him,  before  signing,  would 
famish  no  basis  for  his  repndiatloB 
of  any  of  its  terms  on  ground  at 
mistake.  Amend  v.  Hurley,  1844, 
293  N.Y.  587,  69  NJ>.2d  416. 

Where  land  contract  had  been 
drawn  in  absence  of  purchaser,  by 
attorney  procured  by  vendors,  and 
same  did  not  contain  an  accelera- 
tion clause  but  contained  clause  for 
apportionment  of  taxes  and  insurance 
at  time  titie  was  to  pass,  and  there 
was  no  showing  that  any  deceit  had 
been  practiced  by  purdiaser,  but  ven- 
dors contended  that  they  had  failed 
to  read  instrument,  vendors  were 
bound  by  the  agreement  as  written 
and  were  estopped  from  asserting  er- 
ror in  its  terms,  and  were  not  entitled 
to  reformation.  Strong  v.  Reeves, 
1952,  280  App.Div.  301.  114  N.Y.S.2d 
97,  affirmed  306  N.Y.  666.  U6  N.Y.S. 
2d  497. 

Patty  to  contxact  cannot  create  a 
il^t  thereunder  by  mere  neglect  of 
duty  to  read  conttoct.— Hopwood 
Plays  V.  Kemper,  (1934)  263  N.  Y. 
380, 189  N.B.  461. 

Foilnie  to  Read,  if  Able,  Considered 
Gross  Negligence. — Pimpinello  v. 
Swift,  (1930)  253  N.  Y.  159,  170 
N.  B.  530,  affirming  227  App.  Div. 
740,  236  N.  Y.  S.  877;  Knight  v. 
Kitchin,  (Sup.  1933)  287  App.  Div. 
606,  261  N.Y.S.  809;  Moses  v.  Carver 
(1987)  164  Misc.  204.  298  N.YA 
878,  affirmed,  1938,  264  App.Div.  4QS, 
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5  N.Y.Si!d  783;  In  re  Moore's  Es- 
tate, 1938,  165  Misc.  683,  1  N.Y.S.2d 
281,  affirmed,  1939,  254  App.Div.  866, 

6  N.YSM  369,  appeal  denied,  1939, 
266  AppJMv.  774.  7  N.Y.S.2d  572, 
affirmed.  1939,  280  N.Y.  733,  21  N. 
B.2d  512:  White  t.  Idsardi.  1938, 
253  App.DiT.  96,  300  N.Y.S.  1239. 

Insured  Most  Bead  Life  Policy  or 
Have  it  Read.— Minslcer  v.  John  Han- 
cock Mut.  L.  Ina.  Co.,  (1930)  254 
N.Y.  3S3, 173  N.B.  4. 

Failure  to  Have  In- 
•tnunent  Read  if  One  Cannot  Read 
Considered  Gross  Negligence. — Pim- 
pinello  T.   Swift,    (1930)    263   N.   Y. 

159,  170  K.  E.  530,  affirming  227  App. 
Div.  740,  236  N.  Y.  8.  877;  Knight 
▼.  Kitchin,  (Sup.  1933)  237  App.  Div. 
606,  261  N.  Y.  S.  809;  Shalgott 
Realty  Co.  v.  Whitney,  (Sup.  1033) 
238  App.Div.  266,  264  N.Y.S.  225; 
In  re  Moore's  Estate,  1938,  165  Misc. 
683,  1  N.Y.S.2d  281,  affirmed,  1930, 
264  App.Div.  866,  6  N.Y.S.2d  369. 
appeal  denied,  1939,  255  App.Div. 
774.  7  N.Y.S.2d  572,  affirmed,  1939, 
280  N.Y.  733,  21  N.E.2d  612;  White 
T.  Idsardi,  1938,  263  App.Div.  06.  300 
N.Y.a  1289. 

Signing  is  Reliance  on 
False  Repreaantationt. — Sabelli  v. 
Bellanea  Aircraft  Corp.,  (Sup.  Tr.  T. 
1029)  134  Misc.  380,  235  N.  Y.  S.  321; 
Pimpinello  v.  Swift,  (1030)  263  N.  Y. 

160,  170  M.  B.  630,  affirming  227  App. 
Div.  740,  236  N.Y.S.  877;  Mosea  v. 
Carver  (1937)  164  Misc.  204.  208 
N.Y.S.  378,  affirmed,  1938,  254  App. 
Div.  402,  5  N.Y.S.2d  783. 

Ignorance  through  negligence  or  in- 
excusable trustfulness  is  not  a  ground 
for  relief  from  contractual  obligations. 
Szymanski  v.  General  Tire  of  Buffalo, 
Inc.,  1961,  30  Misc.2d  384,  219  N.Y.S. 
2d  701. 

If  signer  of  instrument  is  illiterate, 
or  blind,  or  ignorant  of  alien  language 
of  writing,  and  contents  thereof  are 
misread  or  misrepresented  to  him  by 
the  other  party,  or  even  by  a  stran- 
ger, the  writing  is  void  unless  the 
signer  is  negligent.  City  Bank  Farm- 
ers Trust  Co.  V.  B.  W.  Const.  Corp., 
1960,  19  Misc.2d  503,  196  N.Y.S.2d 
842. 

Rule  that  one  whose  signature  to  an 
agreement  was  obtained  by  fraud  has 
right  to  attaA  validity  of  agreement, 
even  though  he  may  have  been  neg- 


ligent in  failing  to  read  agreement, 
held  not  applicable  where  bnyers  of 
motortruck  were  allegedly  induced 
to  buy  truck  by  salesman's  statements 
as  to  its  capacity  and  were  not  in- 
duced to  sign  purchase  order  by  any 
misrepresentation  as  to  contents  of 
purchase  order.— Angerosa  v.  White 
Co.  (1936)  248  App.Dir.  426.  290  N.Y. 
S.  204,  affirmed,  1938,  275  N.Y.  624, 
U  N.E.2d  325. 

Generally,  one  cannot  avoid  a  writ- 
ten contract  on  ground  that  he  took 
the  word  of  some  person  as  to  what 
it  contained,  that  he  did  not  read 
the  document  whidi  he  signed,  or 
that  he  supposed  it  was  different  in  its 
terms.  First  Trust  Co.  of  Albany  v. 
Dumary,  1941,  23  NY.S.2d  632. 

In  absence  of  false  representation 
made  by  person  procuring  execution 
of  instrument  expressive  of  a  jural 
act.  ordinarily  signer  thereof  is  con- 
clusively bound  thereby,  and  that  his 
mind  never  gave  assent  to  terms  ex- 
pressed is  not  material.  In  re  Hol- 
icky's  Estate,  1047,  76  N.Y.S.2d  637. 

Where  defendant  signed  contract  to 
take  course  of  training,  and  defend- 
ant was  under  no  infirmity  or  disa- 
bility, defendant  was  bound  by  con- 
tract, regardless  of  alleged  fraudulent 
misrepresentations  that  defendant 
could  discontinue  the  course  at  any 
time,  and  that  a  job  was  guaranteed 
defendant  upon  completion  of  coarse. 
Lazarin  v.  DeMarco,  1948,  83  N.Y. 
S.2d  55. 

In  absence  of  fraud  or  other  wrong- 
ful act  on  part  of  other  contracting 
party,  he  who  signs  or  accepts  writ- 
ten contract,  whether  it  be  insurance 
contract  or  contract  of  any  other  kind, 
is  presumed  to  know  its  contents  and 
to  assent  to  them,  and  there  can  l>e 
no  evidence  for  jury  as  to  understand- 
ing of  contract  terms.  Slater  v.  BM- 
dehty  &  Cas.  Co.  of  N.  Y.,  1950,  277 
App.Div.  79.  98  N.Y.S.2d  28. 

Wife  Entitled  to  Rely 
on  Husband's  Honesty  and  Integrity. 
—In  re  Smith's  Estate,  (1935)  248 
App.Div.  348,  276  N.Y.S.  646. 

General  Rule  Inapplioeble  to  Com- 
tract  between  Husband  and  Wife.— In 

re  Smith's  Estate,  (1935)  243  Appi. 
Div.  348,  276  N.Y.S.  646;  Moses  v. 
Carver  (1937)  164  Misc.  204,  298  N. 
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y.S.  378,  affirmed,  1938.  254  App.Div. 
402,  S  N.T.8,2d  783. 

ignorance  of  arbitration  clauses- 
Application  of  Levy,  1946,  271  App. 
Div.  431,  65  N.T.S,2<1  860. 

Affidavit  of  buyer  in  support  of 
his  motion  for  stay  of  arbitration 
containing  allegation  that  buyer,  who 
was  exporter  of  wide  experience,  did 
not  know  that  by  signing  contracts 
which  incorporated  Standard  Cotton 
Textile  Salesnote,  providing  for  arbi- 
tration, it  had  agreed  to  arbitrate 
any  dispute  with  seller,  did  not  raise 
"substantial  issue"  as  to  making  of 
contract  as  would  entitle  buyer  to 
stay  of  arbitration.  Level  Export 
Corp.  V.  Wok,  Aiken  &  Co.,  1953, 
305  N.X.  82,  111  N.E.2d  218. 

Where  petitioner  alleging  lack  of 
knowledge  of  existence  of  arbitration 
agreement  did  not  deny  that  the  as- 
sociation of  which  it  was  a  member 
was  duly  authorized  as  its  collective 
bargaining  agent  to  enter  into  the 
agreement,  petitioner  could  not  claim 
that  it  lacked  knowledge  of  the  terms 
of  agreement.  Bel-Rose  Fashions. 
Inc.  V.  Braunheim.  1957,  25  Misc.2d 
1037,   207  N.Y.S.2d  567. 

Absent  fraud  or  mistake,  arbitra- 
tion agreement  executed  by  a  party 
or  by  an  authorized  agent  is  not  sub- 
ject to  impeachment  on  plea  of  ig- 
norance of  existence  of  arbitration 
agreement.    Id. 

Presumptions. — Where  contracts 
between  buyer  and  seller  incorporated 
Standard  Cotton  Textile  Salesnote, 
providing  for  arbitration  of  disputes, 
no  fraud  or  other  wrongful  act  on 
part  of  seller  was  alleged  and  buyer 
was  exporter  of  wide  experience, 
buyer  was  conclusively  presumed  to 
have  known  of  arlntration  provision 
and  to  have  assented  to  it.  Level 
Export  Corp.  v.  Wolz,  Aiken  &  Co.. 
1953.  306  N.T.  82.  Ill  N.E.2d  218. 

He  who  signs  or  accepts  written 
contract,  in  absence  of  frand  or  oth- 
er wrongful  act  on  part  of  another 
contracting  party,  is  conclusively  pre- 
sumed to  know  its  contents  and  to 
assent  to  them,  and  there  can  be  no 
evidence  for  jury  as  to  his  under- 
standing of  its  terms.    Id. 

One  who  fails  to  read  documents 
prepared  by  another  in  the  absence 
of  fraud  or  other  wrongful  act  by  the 
other  contracting  party  is  conclusively 


presumed  to  know  its  contents  and  to 
assent  to  them  If  he  signs  them. 
Johns-Manville  Sales  Corp.  v.  Stone, 
1958.  5  A.D.2d  110,  169  N.T.S.2d  250. 
One  who  executed  contract,  pre- 
sumably knew  its  contents.  La  Na- 
tionale  v.  Lavan,  1956,  2  Mi8c.2<l  100. 
151  N.X.S.2d  639. 

S  86.  Acceptance  of  Paper  of 
Oontractoal  Nature  Generally 
Ticket  Received  on 
Parking  Motor  Car. — Galowitz  v. 
Magner,  (Sup.  1924)  208  App.  Div. 
6.  203  N.T.S.  421. 

Implkiation  of  Assent— The  accept- 
ance of  a  document  which  plainly  pur- 
ports to  be  a  contract  gives  rise  to 
an  implication  of  assent  to  Its  terms 
despite  ignorance  of  the  content 
thereof.  Tanenbaum  Textile  Co.  v. 
Schlanger,  1942,  287  N.I.  400,  40  N. 
E.2d  225:  Nehemiah  Gitelson  &  Sons 
V.  Weavetex  MiUs,  1948.  274  App. 
Div.  480,  84  N.Y.S.2d  605. 

Binding  Effects— Where  defendant 
accepted  and  acted  on  alleged  con- 
tract by  which  he  undertook  to  make 
periodical  payments  to  the  widow  of 
another  whose  business  defendant 
took  over,  in  the  aiMence  of  fraud 
or  mutual  mistake,  defoidant  was 
boond  by  the  contract  terms  as  the 
only  existing  agreement  between  the 
parties  even  thongh  it  did  not  contain 
some  provisions  on  which  the  parties 
may  have  agreed  during  the  negotia- 
tions. Amend  t.  Hurley,  1944,  28S 
N.T.  587,  50  tiSiM  416. 

In  absence  of  fraud  or  other  wrong- 
ful act  by  the  other  contracting  party, 
one  who  signs  a  document,  even  if 
without  reading  it,  is  conclusively  pre- 
sumed to  know  its  contents  and  to  as- 
sent to  them.  Columbia  Cas.  Co.  v. 
Bem-EI  Const.  Corp.,  1900,  20  Misc. 
2d  86, 196  N.T.S.2d  906. 

Clauses  on  Reverse  Side.— A  party 
to  written  contract  is  not  l>ound  by 
clauses  printed  on  reverse  side  of 
document,  unless  properly  called  to 
attention  of,  and  assented  to  by.  such 
party.  Arthur  Philip  Export  Corp. 
V.  Leathertone,  Inc.,  1949,  275  App. 
Div.  102.  87  N.Y.S.2d  666:  Capitol 
Automatic  Ittnsic  Co.  v.  Jones.  1952, 
114  N.T.S.2d  186. 

A  signer  of  what  purports  on  its 
face  to  be  a  receipt  is  not  boaad  Igr 
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failare  to  observe  that  paper  in 
reality  was  an  offer  to  contract, 
wliere  words  of  contract  were  in  fine 
print  on  reverse  side  of  paper. 
Oapitoi  Automatic  Music  Co.  v.  Jones, 
1952.  114  N.I.S.2d  185. 

Illegibility  of  document. — Where 
(prnis  of  a  document  are  not  fairly 
leKible  because  printed  in  too  fine 
type  or  because  light  is  too  dim  to 
IMTinit  reading,  acceptance  of  docn- 
m<>nt  does  not  involve  assent  to  its 
rernis  unless  they  are  actually  known. 
Oniiitol  Automatic  Music  Co.  v.  Jones, 
1952,  114  N.Y.S.2d  185. 

<i  87     Bill  of  Lading  and  the 

Like 

Bill  of  Lading  as  Con- 
(tact.— As  a  contract,  "bill  of  lading" 
names  the  contracting  parties,  includ- 
ing the  consignee,  fixes  route,  desti- 
OHtion  and  freight  rate  or  charges, 
and  stipulates  rights  of  and  obliga 
tions  assumed  by  the  parties.— 
S.bwnlh  »  Krie  R.  Co.  (1987)  161 
Mis.-.   743.  293  N.T.S.  842. 

Character  of  Bill  of  Lading.— "Bin 
of  luding"  is  receipt  for  goods,  con- 
rrnfi  (or  their  carriage,  and  is  docn- 
iiieiiinr.v  fvidence  of  title  to  goods.— 
.Sihwiill.  V.  Brie  It.  Co.  (1937)  161 
Misc.    743.  293   N.I.S.   842. 

Condition  of  Ship- 

ment.— I'rovision  in  bill  of  lading  that 
shipnifiii  of  lidded  lugs  of  grapes, 
oiiiisiHting  of  boxes  with  solid  ends 
and  sides  and  raised  or  bulged  tops, 
was  received  in  apparent  good  order, 
was  prima  facie  evidence  of  good 
condition  of   property  when  shipped. 


where  contents  of  lugs  were  visible 
by  even  a  casual  inspection,  as  re- 
spects liability  of  carrier  for  injury 
to  grapes  in  transit.— Schwalb  y.  Erie 
R  Co.  (1937)  181  Misc.  748,  293  N. 
Y.S.  842. 

Provision  in  bill  of  lading  that  con- 
tents and  conditions  of  shipment  are 
unknown  will  destroy  prima  fade  ef- 
fect of  statemenu  in  bill  that  proper- 
ty has  been  received  in  apparent  good 
order  only,  where  in  fact  the  eon- 
tents  and  condition  of  shipment  are 
actually  concealed  from  carrier  and 
are  not  observable,  or  carrier  is  de- 
prived of  opportunity  to  inspect  ship- 
ment   Id. 

ProYiiions  of  bill  of 
lading  held  contractual  and  binding 
on  dbipper.  Starace  v.  Raporel 
Steamship  Line,  (Sup.  App.  T.  1921) 
114  Misc.   Ill,  186  N.  Y.  S.   130. 

Time  of  Issuing  Re- 
ceipt.— A  warehouseman  does  not 
limit  his  liability  for  the  safe  keep- 
ing of  the  goods  by  issuing  gome 
time  after  the  reception  of  the  goods 
a  receipt  therefor  containing  a  limi- 
tation of  liability  clause.  Starr  v. 
Beerman,  (Sup.  App.  T.  UWl)  18fl 
N.    Y.  8.   174. 

§  88,    Passenger  Ticket 

Provision  in  Passenger 
Ticket  for  Ocean  Voyage.— Murray 
V.  Cunard  Steamship  Co.,  (1923)  236 
N.  Y.  162,  139  N.  E.  226,  reversing 
200  App.  Div.  466,  193  N.  Y.  S.  220; 
Ropetzky  v.  Cunard  Steamship  Oo., 
(1928)  131  Misc.  599,  227  N.Y.S.  6.39. 
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Effect  of 
§  90.    In  Ctoieral 

Refusal  to  Decree 
Specific  Performance. — Courts  of 
«qiiilv  refuse  to  enforce  harsh  and  un- 
fair bargains.  If  moral  coercion  pro- 
duces a  Rontrart;  if  it  is  executed 
under  practical  compulsion;  if  one 
fiMrty  acta  unfairly  and  the  other 
yields  to  the  pressure  of  circum 
•tnnops.  equity  will  refuse  specific 
Kocfuniinnre  even  though  in  law  Uie 
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Duress 

contract  would  be  enforced.  Schein- 
berg  V.  Sclieinberg,  (1928)  249  N.  Y. 
277,  164  NJ3.  9a 

A  marriage  will  be  annulled  for 
duress  ((3ivil  Practice  Act,  f  1139)  be- 
cause of  threats  of  bodily  harm  where 
it  clearly  appears  that  such  threats 
overcame  the  free  will  of  the  plain- 
tiff, a  young  girl,  and  that  the  mar- 
riage was  not  consummated  by  co- 
habitation.      FrateUo^^^^^v.^  ^^^^3^    -^ 
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(Sup.   Sp.  T.   1922)    118  MiBc.   584, 
193  N.  Y.  S.  865. 

Contracts  resoItiiiK  from  force  or 
fear,  or  procnred  by  coercion,  are  nn- 
enforceable.  and  contracts  to  be  valid 
mnst  be  entered  upon  voluntarily  and 
freely.  Lester  v.  Lester,  1949,  195 
Misc.  1034,  87  N.7.S.2d  017. 

Potentially  Void. — A  contract  ob- 
tained by  dnress  is  not  ordinarily  void 
but  merely  voidable,  and  may  be  sub- 
sequently ratified  and  confirmed. 
Hudson  River  Tarda  Corp.  v.  Tillot- 
son,  1965,  144  N.Y.S.2d  183. 

An  alleged  promise  of  defendant  to 
pay  plaintitC  an  extra  $1,000  if  be 
should  purchase  a  further  interest 
from  another  was  not  void  but  void- 
able where  alleged  promise  was 
claimed  to  have  been  made  under 
duress.  Levine  v.  Levy,  1955,  285 
App.Div.  848,  136  N.T.S.2d  695,  re- 
argument  and  appeal  denied  285  App. 
Div.  992,  139  N.T.S.2d  286. 

Signature  made  under  coercion  or 
duress  is  generally  not  binding,  but 
is  considered  an  involuntary  act 
which,  in  the  eye  of  the  law,  is  viewed 
as  never  having  talten  place.  Smith 
v.  Muss,  1952,  203  Misc.  356,  117 
N.T.S.2d  501,  appeal  dismissed  281 
App.Div.  957,  122  N.Y.SJ2d  377. 

Agreement  secured  through,  or  in- 
fluenced by,  duress,  whether  of  per- 
son or  goods,  is  potentially  invalid. 
In  re  Woolfson's  WiU.  (1936)  158 
Misc.  928,  287  N.Y.S.  12. 

Alleged  duress  would  not  make  con- 
tract void  but  would  at  most  make  it 
voidable  at  other  party's  election. 
Jaeger  v.  Canter,  1939,  13  N.Y.S.2d 
414. 

Voluntary  Obligation. — The  law 
does  not  regard  a  person  as  under 
duress  who  enters  into  a  contract  to 
relieve  another  person,  and  not  him- 
self, and  it  is  only  the  person  upon 
whom  the  duress  is  exercised  who 
may  take  advantage  of  it  to  avoid 
the  contract.  Weiner  v.  Tele  King 
Corp.,  1953,  123  N.T.S.2d  101. 

One  who  voluntarily  assumes  an 
obligation  without  any  pretense  of 
duress  may  not  reasonably  claim  op- 
pression and  inequity  when  observ- 
ance of  the  duty  is  demanded.— Ridg- 
way  V.  Cockbum  (1937)  163  Miac. 
Sll,  290  N.Y.S.  936. 


Parol  Evidence  AdmistiMe. — ^Berg 
V.  Hoffman,  1937,  275  N.Y.  132.  8  N. 
E.2d806. 

Settlement  of  dinpnted 
claim  obtained  by  dnieaa  ia  not  bind- 
ing.  AronoS  v.  Levme,  (1921)  £38 
N.Y.  629, 184  N.B.  SS8. 

A  contract  of  lettlemant  ia  not 
valid  in  itself,  as  the  basis  of  an  ac- 
tion for  specific  performance,  if  it  ia 
unfair  and  waa  executed  under  tiie 
coercion  of  moral  pressure  improper- 
ly exercised,  even  though  it  ia  exe- 
cuted with  full  knowledge  of  its 
effect  on  the  righta  of  the  partiea. 
Seheinberg  v.  Scheinberg,  (1030)  249 
N.Y.  277, 104  N.B.  98. 

Other  Remedies.— The  existence  in 
theory  of  a  legal  remedy  does  not 
preclude  tbe  existence  of  "duress" 
constituting  ground  for  avoiding  a 
transaction,  if  the  theoretical  rem- 
edy cannot  t>e  made  immediately  ef- 
fective or  there  is  an  uncertainty  of 
position  with  respect  thereto.  Horn- 
■telii  V.  Panunoant  Pictarea.  ltM2.  87 
N.Y.S.2d  404,  affirmed  206  App.I>iT. 
000.  41  N.Y.S.2d  210.  appeal  denied 
260  App.Dlv.  828,  48  N.Y.S.2d  7S1. 
affirmed  292  N.Y.  468,  60  N.B.2d  74a 

Dlsafflrmanoe  and  Return  of  Bene- 
•ta. — Upon  showing  that  agreement 
was  obtained  through  duress,  plain- 
tiffs would  be  endtied  to  rescind  such 
an  agreement.  Rader  v.  Manufactur- 
ers Cas.  Ins.  Co.  of  Philadelphia, 
1953,  127  N.Y.S.2d  334. 

A  contract  obtained  by  duress  is 
not  ordinarily  void,  but  is  merely 
voidable,  and  a  party  seeldng  to  void 
such  a  contract  must  act  promptly  to 
repudiate  it,  and  must  return  or  offer 
to  restore,  what  he  has  received 
under  it.  Application  of  Minlrin, 
1951,  279  App.Div.  226,  108  N.Y.S.2d 
945,  aflSrmed  304  N.Y.  617,  101  NJ!. 
2d  94. 

Sufficiency  of  evidence. — Plaintiff's 
testimony  was  not  so  clear  or  con- 
vincing as  to  warrant  total  disregard 
of  a  written  contract  entered  into  l>e- 
tween  the  parties  without  evidence 
of  duress  or  undue  persuasion.  Mig- 
den  V.  Harry  Deitch,  Inc.,  1955,  146 
N.Y.S.2d  297. 

§  93.    Ratification  or  Waiver 

Statote  Cited  In  Text  Ck>de  Givfl 
Procedure  {  382,  ia  now  Civil  Pnw> 
tice  Act,  (4a 
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Effect  of  RattfloatloR.— An  action  to 
recover  moneys  dae  nnder  building 
contracts  would  not  be  prednded  bj 
claimed  duress,  where  record  indicat- 
ed that  defendant  ratified  the  disput- 
ed agreement.  J.  R.  Construction 
Corporation  t.  Berkeley  Apartments, 
1940,  259  App.Div.  830,  10  N.Y.&2d 
600. 

No  act  can  conititnta 
a  ratification  which  was  done  while 
the  fear  or  coercion  which  operated 
to  induce  the  original  transaction  is 
still  operative.  Sylvan  Mort.  Co.  v. 
Stadlar,  (N.  Y.  Munic.  Ct.  1920) 
lis  llisc.  659,  I8S  N.  Y.  S.  293,  re- 
versed on  other  grounds  (1921)  116 
Misc.  311,  188  N.Y.a  165. 

Respondent,  by  performing  agree- 
ment, containing  arbitration  clause, 
for  nearly  a  year,  and  by  demanding 
arbitration  in  accordance  with  agree- 
ment, was  not  barred  by  "waiver" 
or  "estoppel"  from  avoiding  agree- 
ment on  ground  of  duress  where  re- 
spondent's partial  performance  of 
agreement  was  influenced  by  duress 
which  induced  respondent  to  mal^e 
agreement  and  respondent's  demand 
for  arbitration  was  repudiated  by  pe- 
titioner. Application  of  Gruen,  1940, 
173  Misc.  765,  18  N.Y.S.2d  990,  af- 
firmed 259  AppJHv.  712,  18  N.Y.S.2d 
1023,  reargnment  denied  269  App.Diy. 
813,  20  N.Y.S.2d  397. 

Ratification  by  Acting 
OS  Contract. —  Burne  v.  Van  Raalte 
Co..  1922,  202  App.Div.  189.  19S  N. 
T.S.  eOl ;  Maisd  t.  Sigman,  1924,  123 
ICia&  714,  206  N.Y.S.  807. 

Partial  payments  on 
and  renewals  of  a  note,  invalid  in  the 
first  instance  because  it  was  ob- 
tained by  duress,  after  the  duress 
has  ceased  to  operate,  is  a  waiver  of 
the  duress.  Qreenpoint  Nat.  Bank  v. 
Gilbert,  (1923)  237  N.  Y.  19,  142 
M.B.83& 

Payment  of  Interest 
on  Mortgage  Coerced  bv  Duress.— 
Aronoff  t.  Levine,  1921.  232  N.Y.  629, 
134  NJB.  658. 

Bnrden  on  Plaintiff  to 
Show  Want  of  Duress. — Burlatour, 
Inc.  T.  (Sarsson,  (Sup.  1930)  229  App. 
Div.  466,  242  N.  Y.  S.  583. 

One  who  would  repudiate  a  con- 
tract procured  by  dnress  must  act 
promptly  or  he  will  be  deemed  to 
have    elected    to    affirm.      Faske    v. 


Gershman,  1961,  442  Mi8c.2d  30,  215 
N.Y.S.2d  144. 

Disafflrmanoe,  Time  of. — ^A  claim  of 
duress  must,  to  be  availed  of,  be  as- 
serted promptiy  or  within  a  reason- 
able time  after  alleged  dnress  has 
ceased  to  exist.  Hudson  River  Yards 
Corp.  V.  TiUotson,  1955,  144  N.Y.S.2d 
183. 

A  contract  procured  by  duress  ex- 
ercised by  means  of  threats  is  not 
void  but  voidable,  and  one  who  would 
repudiate  such  contract  on  ground  of 
duress  must  act  promptiy  or  he  will 
be  deemed  to  have  elected  to  affirm  it. 
Port  Chester  Elec.  Const.  Corp.  v. 
Hastings  Terraces,  1954,  284  App. 
Div.  966,  t3A  N.Y.S.2d  656. 

Acts  performed  under  compulsion 
must  be  disaffirmed  within  a  reason- 
able time  after  the  dnress  and  coer- 
cion cease  to  exist.  Finan  v.  Finan, 
1944,  47  N.Y.S.2d  429. 

Claim  of  duress  as  ground  of  in- 
validity of  agreement  must  he  as- 
serted promptly  or  within  a  reasona- 
ble time  after  alleged  duress  has 
ceased  to  exist.  Papert  v.  Conway, 
1951,  107  N.Y.S.2d  638,  affirmed  279 
AppJ)iv.  895,  HI  N.Y.S.2d  605. 

Rescission.— One  coerced  into  sign- 
ing an  agreement  may  rescind,  but,  to 
do  80,  must  return  the  thing  or  ben- 
^t  received  thereunder.— Blanchard 
Press  V.  Aerosphere,  Inc.,  1944,  61  N. 
Y.S.2d  716,  affirmed  269  AppJMv.  826, 
66  N.Y.S.2d  416. 

§  96.    Pleading    and    Proof    of 
Duress 

Afllrmatlve  Plea  of 
Defense. — ^Brenchaud  v.  Bank  of  New 
York  &  Trust  Co.  (1935)  167  Misc. 
876.  283  N.Y.S.  812. 

Presumption  of 
Knowledge  by  Pleader.— Party  attack- 
ing instrument  on  ground  of  duress 
must  plead  such  ground  affirmatively 
only  if  dne  execution  of  instrument 
is  presumptively  within  Us  knowledge. 
Breuchand  v.  Bank  of  New  York  dc 
Trust  Co.  (1985)  157  Misc.  376,  288 
N.Y.S.  812. 

Qnestloas  for  Jary.- In  action  on 
agreement  of  father  to  pay  for  medi- 
cal treatment  of  woman  negligently 
injured  by  son,  in  consideration  of  for- 
bearance   from    suing    son,    whether 
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agreement  was  executed  in  conse- 
qaence  of  any  duress  was  for  jnry.— 
Plnnkett  v.  O'Connor  (1937)  162 
Misc.  838.  295  N.Y.S.  492. 

Questions  for  Court.— Whether  un- 
disputed facts  in  a  given  case  amount 
to  duress  so  as  to  authorise  the  set- 
ting  aside  of  a  contract  is  a  question 
of  law  for  court.  In  re  White's  Es- 
tate, 1943.  182  Misc.  223,  46  N.Y.S. 
2d  917.  affirmed  268  AppJMv.  759, 
49  N.T.S.2d  275,  appeal  denied  268 
App.Div.  883,  61  N.Y.S.2d  83,  ap- 
peal dismissed  293  N.Z.  767,  67  N. 
E.2d846. 

Pleading.— Party  raising  issue  lias 
burden  of  pleading  facts  constituting 
duress  of  business  compulsion.  Wei- 
ner  v.  Tele  King  Corp.,  1953,  123 
N.T.S.2d  101. 


Where  there  was  notiiing  illegal  in 
connection  with  interest  of  plaintiff 
in  corporation,  plaintiff  did  not  fail 
to  make  out  a  good  cause  of  action 
for  recovery  of  stock  which  was  al- 
legedly extorted  from  him  by  duress 
and  blackmail,  though  facts  pleaded 
allegedly  showed  that  interest  of  one 
of  defendants  in  corporation  was  con- 
cealed from  the  State  Liquor  Au- 
thority. Provenzano  v.  Provenjsano, 
1948,  193  Misc.  81,  89  N.Y.S.2d  358. 

An  assertion  that  a  contract  was 
procured  because  of  coercion  is  not 
sufficient  to  justify  setting  aside  of 
the  contract  by  a  court  of  equity, 
particularly  where  contract  contem- 
plates a  marriage.  Lester  v.  Lester, 
1949. 196  Misc.  1034,  87  N.Y.S.2d  517. 


What  Constitutes  Duress 


§  96.    In  Ckneral 

Bvldenee  of  Compul- 
sion "Actnal,  Present  or  PottntiaT 

Essential — Olicman  v.  Barker  Paint- 
ing Co.,  (Sup.  1930)  227  App.  Div. 
685,  238  N.  Y.  S.  419. 

No  Compulsion  Ex- 
ercised.— Where  the  defendant's  repre- 
sentative was  told  or  had  knowledge 
that,  if  he  did  not  sign  the  contract 
in  question,  the  defendant  would  be 
unable  to  secure  any  news  reel  service 
because  other  distributors  would  not 
give  him  service,  it  was  held  that 
this  fact  did  not  constitute  duress. 
Matter  of  Metro- Goldwyn-Mayer  Dis- 
tributing Corp.,  (Sup.  1931)  160 
Misc.  408,  269  N.  Y.  S.  104. 

Coercion. — In  action  to  recover  for 
breach  of  agreement  under  which 
plaintiff  was  to  supply  music  service 
for  defendant's  bar,  evidence  sustain- 
ed finding  that  there  had  been  no 
duress  or  coercion  in  execution  of 
contract.  Melodies,  Inc.  v.  Mirabile, 
1958,  7  A.D.2d  783,  179  N.Y.S.2d  991, 
reargnment  denied  7  A.D.2d  952,  182 
N.Y.S.2d  348,  reargnment  denied  8 
AX>.2d  664,  185  N.Y.S.2d  776. 

Where  charge  of  coercion  is  not 
founded  upon  acts  which  were  exer- 
cised npon  victim  by  party  charged, 
a  state  of  mind,  such  as  fear,  does 
not  constitute  "coercion"  which  will 
avthorise  the  setting  aside  of  a  con- 


tract In  re  White's  Estate,  1943, 
182  Bdise.  223.  46  N.Y.S.2d  917,  af- 
firmed 268  App.Div.  759.  49  N.Y.a 
2d  275,  appeal  denied  268  App.Div. 
893,  51  N.Y.S.2d  83,  appeal  dismissed 
293  N.Y.  767.  57  N.E.2d  845. 

Evidence  established  that  contract 
whereby  plaintiff  who  was  manager 
of  prize  fighter  terminated  a  prior 
agreement  under  which  defendant 
was  to  engage  in  boxing  contest  un- 
der plaintiff's  exclusive  management 
for  a  period  of  eight  years  was  signed 
by  plaintiff  as  result  of  being  coerced 
and  terrorised  by  defendant,  so  as 
to  warrant  cancellation  of  the  con- 
tract. Capriano  v.  La  Motta,  1945, 
53  N.Y.S.2d  327. 

Fear  of  no  Immediate  Relief. — Con- 
ooKsion  or  ngrooment  may  be  exacted 
under  such  cireumstiinces  of  business 
nocrs.sity  or  compulsion  as  will  render 
sam<>  involuntary  and  unenforceable, 
and  while  threat  to  breach  existing 
contract  does  not,  standing  alone,  con- 
stitute economic  dnress  so  as  to  vitiate 
new  agreement  induced  by  .such  threat, 
courts  win  declare  invalid  any  such 
agreement  where  legal  remedy  as  may 
be  available  to  wronged  person  by 
reason  of  breach  of  contract  would  be 
meaningless  or  inadequate  in  circum- 
stances and  there  arc  no  other  means 
of  immediate  relief  available.  Gal- 
lagher Switchboard  Corp.  v.  Uedder 
Elec.  Co.,  1962,  34  Misc.2d  256,  228 
X.Y.S.2d  623. 
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To  constitute  duress  sufficient  to  in- 
validate contract,  the  consent  of  com- 
plaining person  to  matter  in  question 
must  have  been  exacted  under  rea- 
sonable belief  that  there  were  no  oth- 
er means  of  immediate  relief.  Petch- 
«ff  V.  Christo  Petcheff,  S.A.1954,  129 
N.T.S.2d  677,  affirmed  286  App.Div. 
1099,  145  N.Y.S.2d  694. 

Enforcement    of    legal    rights. — It 

does  not  constitute  duress  to  do  what 
one  has  legal  right  to  do.  Nixon  v. 
Leitman,  1962,  32  Misc.2d  461,  224  N. 
T.S.2d  448. 


§  98.    Involuntary  Payments  Oen- 
erally 

Essentials  of  Duress 
to  make  Payment  Involuntary. — 
Garden  v.  Kerr,  (Sap.  1928)  224 
App.  Div.  1,  229  N.  Y.  S.  467,  affirmed 
250  N.Y.  544,  166  N.B.  318;  Horn- 
stein  V.  Paramount  Pictures,  1942, 
37  N.Y.S.2d  404,  affirmed,  1943,  266 
App.Div.  659,  41  N.Y.S.2d  210,  ap- 
peal denied  266  APPl>iT-  S28,  43  N. 
t.s:2d  751,  affirmed  292  N.Y.  468,  55 
N.£.2d  740. 

Alleged  Duress  in 
Piocnring  Payment  for  Stock.— In  an 
action  based  on  alleged  duress  in 
which  the  plaintiffs  sought  to  recover 
moneys  paid  to  the  defendants  by  rea- 
son thereof,  and  the  plaintiffs  claimed 
that  they  were  coerced  into  paying 
monry  to  the  defendants  on  the  pur- 
chase of  stock  through  a  threat  by 
the  defendants  that  they  had  obtained 
a  ruling  by  the  New  York  Stock  Ex- 
change, of  which  all  the  parties  were 
members,  to  the  effect  that  the  plain- 
tiffs were  compelled  to  pay  the 
amount,  and  that  in  case  they  did 
not,  a  complaint  would  be  laid  before 
the  Stock  Bxchange,  it  was  held  that 
the  evidence  did  not  show  the  exer- 
cise of  any  actionable  duress  by  the 
defendants,  but  clearly  established 
that  the  payment  of  the  money  in 
question  was  voluntary  and  that  the 
members  of  the  plaintiffs'  firm  under- 
stood that  the  defendants  had  not 
and  could  not  have  obtained  a  ruling 
by  the  Stock  Exchange  compelling 
payment.  Furthermore,  the  evidence 
failed  to  show  that  at  the  time  the 
payment  was  made  plaintiffs  enter- 
tained any  reasonable  belief  of  the 


immediate  necessity  of  making  it  or 
that  it  was  made  to  avoid  conse- 
quences for  which  no  other  means  of 
relief  were  available.  Garden  v. 
Kerr,  (Sup.  1928)  224  App.  Div.  1, 
229  N.Y.S.  457,  affirmed  (1929)  260  N. 
Y.  544.  166  N.B.  318. 

"Paid  Under  Pro- 
test."—In  action  against  telephone 
company  to  recover  excess  chaiges, 
mere  fact  that  check  given  in  payment 
of  charges  had  words  "paid  under  pro- 
test" written  upon  it  held  not  suffi- 
cient to  establish  that  charges  were 
paid  under  duress. — McCoy  Service 
V.  New  York  Telephone  Go.  (1937) 
163  Misc.  206,  296  N.Y.S.  133,  re- 
versed on  other  grounds,  1938,  166 
Misc.  664,  2  N.Y.S.2d  804. 

§  99.    Necessity   foT   Overcoming 
Free  Agency 

Necessity  f  oi  Overcom- 
ing Free  Agency. — Fowler  v.  Fowler, 
(Sup.  1921)  197  App.  Div.  672,  188 
N.  Y.  6.  629;  Fratello  v.  Fratello, 
(Sup.  6p.  T.  1922)  118  Misc.  684. 
193  N.  Y.  S.  885. 

Duress  not  established  merely  by 
proof  that  consent  was  procured  on 
account  of  pressure  of  finances.  Gri- 
terion  Holding  Co.  v.  Ceriusi,  (Sup. 
8p.  T.  1931)  140  Misc.  866,  260  N.  Y. 
S.  735. 

§  100.    Oharacter  of  Person  Co- 
erced 

Character  of  Person 
Coerced.— "  The  early  standard  for 
determining  the  existence  of  duress 
was  that  the  threats  of  violence  must 
be  such  as  to  overcome  the  mind  of 
a  courageous  man.  Subsequently  a 
more  rational  basis  was  established 
so  as  to  hold  that  duress  may  consist 
of  any  conduct  which  would  over- 
power the  mind  of  an  ordinary  firm 
man.  The  more  advanced  rule,  how- 
ever, and  the  one  now  generally  ac- 
eepted  by  the  courts  is  that  duress 
exists  where  the  threats  are  such  as 
to  overpower  the  mind  of  the  person 
subjected  thereto."  Per  Spiegelberg, 
J.  sylvan  Mortg.  Go.  v.  Stadler, 
(N.  Y.  Munic.  (3t.  1920)  113  Misc. 
659.  661,  185  N.  Y.  S.  293,  reversed 
on  other  grounds  (1921)  115  Misc. 
311, 188  N.Y.S.  165. 
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g  102.    Dnress  by  Imprisonment 
QenenOy 

Anett  In  Crimiiul  Pro- 
ceedings.—  The  fact  that  a  person  has 
been  lawfully  arrested  in  criminal 
proceedings,  instituted  at  the  in- 
stance of  the  other  party,  if  such  ar- 
rest waa  not  for  an  improper  pur- 
pose or  without  just  cause,  does  not 
constitute  duress,  and  consequentlj 
the  mere  fact  that  a  husband  was 
under  arrest  in  proceedings  instituted 
by  his  wife  for  an  alleged  assault, 
does  not  constitute  duress  so  as  to 
enable  faim  to  have  set  aside  a  sepa- 
ration agreement  and  conveyance  to 
the  ^ife.  Fowler  v.  Fowler,  (Sup. 
1921 )  197  App.  DiT.  672,  188  N.  T. 
S.  629. 

§  104.    Threats  as  Dnress  Oener- 
aUy 

Threats  to  constitute 
duress  must  be  such  as  to  oTcrcome 
free  will  through  fear  of  the  threat- 
ened injury,  and  consequently  a 
threat  which  it  is  not  claimed  could 
or  would  injure  the  party  threatened 
cannot  be  made  the  basis  of  a  charge 
of  duress.  Kalbfleisch  t.  Anderson, 
(Sup.  Sp.  T.  1921)  116  Misc.  361, 
190  N.  T.  S.  IS,  reversed  on  other 
grounds  (1922)  201  App.Div.  168.  194 
N.T.S.  692. 

"Duress'*  constituting  ground  for 
avoiding  a  transaction  exists  when 
there  exists  some  actual  or  threat- 
ened exercise  of  power  possessed,  or 
believed  to  be  possessed,  by  the  par- 
ty exacting  or  receiving  the  pay- 
ment over  the  person  or  property 
of  another  from  which  the  latter  has 
no  other  means  of  immediate  relief 
than  by  making  the  payment.  Horn- 
stein  V.  Paramount  Pictures,  1942,  37 
N.Y.S.2d  404,  affirmed,  1043,  266 
App.Div.  G59,  41  N.T.S.2d  210,  ap- 
peal denied  266  App.Div.  828,  43  N. 
y.S.2d  751.  affirmed  292  N.Y.  468,  55 
N.E.2d  740. 

Threats  made  as  to  unrelated  mat- 
ters many  years  before  a  contract 
was  entered  into  and  neither  direct- 
ly or  indirectly  connected  with  con- 
tract are  not  "dnress".  In  re  White's 
Estate,  1943,  182  Misc.  223,  46  N.Y. 
S.2d  917,  affirmed  268  App.Div.  759, 
49  N.Y.S.2d  275,  appeal  denied  268 
AppX)iv.    893,    61    N.Y.S.2d   83,    ap- 


peal dismissed  208  N.Y.  767.  67  N.B. 
2d  845. 

Threats  as  Duress 
When  Question  of  Fact. —  Spanier  v. 
Lazar,  (6up.  App.  T.  1925)  124  Misc. 
651,  208  N.  Y.  &  468. 

Threats  on  the  part 
of  a  labor  onion  to  do  what  it  has  a 
l^al  right  to  do  cannot  constitute 
duress.  Maisel  v.  Sigman,  (Sup.  Sp. 
T.  1924)  123  Mise.  714,  206  N.  Y.  S. 
807. 

Threat  to  infoim  a  girl's  father  of 
liberties  talcen  with  her  and  result- 
ing fear  on  her  part  of  fatal  conse- 
quences to  him  of  the  shock  have 
been  held  to  constitute  duress  au- 
thorizing annulment  of  the  marriage. 
Warren  v.  Warren,  (Sup.  1923)  199 
N.  Y.  S.  856. 

8  107.    Threat  of  Arrest  or  Orim> 
inal  Prosecution 

Unlawful  Imprisonment.— In  rela- 
tion to  husband  and  wife,  or  parent 
and  child,  each  may  avoid  for  dnress 
a  contract  induced  by  threats  of 
imprisonment  of  the  other,  regard- 
less of  whether  threat  is  of  a  law- 
ful or  unlawful  imprisonment.  In  re 
Carpenter's  WiU,  1944,  184  Misc; 
162,  52  N.Y.S.2d  377.  modified  on 
other  grounds  271  App.Div.  71,  63 
N.Y.S.2d  736,  motion  denied  296  N. 
y.  743,  70  N.B.2d  649,  affirmed  297 
N.Y.  498,  74  N.E.2d  194. 

§  108.    Threats  of  Oivil  Proceed- 
ings 

Threat  to  Enforce  Legal 
Right. —  Edgar  A.  Levy  Leasing  (3o. 
V.  Siegel,  (1921)  230  N.  Y.  634,  130 
N.  E.  923,  afBrming  194  App.  Div. 
482,  186  N.  Y.  S.  6;  Orinoco  Realty 
Co.  V.  Bandler,  (1922)  233  N.  Y. 
24,  134  N.  E.  823,  ai&rming  107  App. 
Div.  698,  189  N.  Y.  8.  865;  Stayton 
Realty  Corp.  v.  Rhodes,  (Sup.  1922) 
200  App.  Div.  108,  192  N.  Y.  S.  683; 
Heller  v.  Lassner  C!o.,  (Sup.  1925) 
214  App.  Div.  316,  212  N.  Y.  8.  176; 
Criterion  Holding  Co.  v.  Ceniss^ 
(Sup.  Sp.  T.  1931)  140  Misc.  866, 
250  N.Y.S.  735  (dictum);  Plunkett  v. 
O'Connor  (1937)  162  Misc.  8S9.  29S 
N.Y.S.  492;  Daly  v.  Sperry  Gyro- 
scope Co.,  1949,  195  AQsc.  169,  88 
N.Y.S.2d  566;  Papert  v.  Ooomy. 
1951, 107  N.Y.S.2d  638^^  , 
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Where  bank  allegedly  lent  money 
to  borrowers  on  ninety  day  note, 
promising  that  notes  cotild  be  re- 
newed from  time  to  time  for  up  to 
three  years,  but  then  demanded  pay- 
ment on  notes  at  expiration  of  nine- 
ty days,  and  borrowers  made  exten- 
sion agreement  with  bank,  providing 
for  additional  bank  charges  on  loan, 
fear  of  financial  embarrassment  not 
created  by  bank  or  stress  that  might 
follow  from  action  of  bank  to  enforce 
notes,  was  not  sufficient  to  constitute 
such  duress  as  would  excuse  or  inval- 
idate the  agreement  made  to  avoid 
such  consequences.  Oleet  v.  Pennsyl- 
vania Exchange  Bank,  1955,  285  App. 
Div.  411,  137  N.Y.S.2d  779. 

An  impending  action,  without  more, 
does  not  create  a  cognizable  impul- 
sion of  duress.    Id. 

Threats  to  resort  to  civil  proceed- 
ings or  to  legal  remedies  do  not  con- 
stitute duress  sufficient  to  Invalidate 
contract.  Petcheff  v.  Christo  Petch- 
eflE,  S.A.1954,  129  N.T.S.2d  677,  af- 
firmed 286  App.Div.  1099,  145  N.T.S. 
2d  694. 

Where  a  tenant  claimed  that  h« 
waa  coerced  by  duress  to  execute  a 
renewal  of  the  lease  at  an  exorbitant 
rent  some  time  before  the  expiration 
of  his  present  term,  Lehman,  J., 
■ays:  "The  threat  express  or  im- 
plied that  the  landlord  would  ex- 
ercise his  lawful  right  to  regain 
possession  of  the  premlaes  at  the 
expiration  of  the  term  then  in  force, 
constitutes  no  duress,  for  duress  can 
never  be  predicated  upon  a  threat  to 
enforce  legal  rights  by  lawful  means." 
Sylvan  Mortg.  Co.  v.  Stadler,  1921,  IIS 
Misc.  811,  315,  188  N.Y.S.  16S. 

Rule  that  threat  of  civil  proceed- 
ings does  not  constitute  duress  is  not 
applicable  to  a  case  where  a  debtor, 
who  had  deposits  money  in  escrow 
as  security  for  a  debt,  threatened  to 
institute  voluntary  bankruptcy  pro- 
ceedings and  thereby,  together  with 
false  swearing  on  his  part,  invali- 
date, as  an  unlawful  preference,  the 
deposit  so  made  and  other  payments 
made  by  him  to  the  creditor.  Kalb- 
fleisch  V.  Anderson,  (Sup.  1922)  201 
App.  Div.  158,  1B4  N.  Y.  8.  692,  in 
court  below  on  motion  'or  judgment 
on  the  pleadings  116  Misc.  361,  190 
N.  Y.  S.  18. 


Threat,  without  just  reason,  of  a 
municipality  to  institute  proceedings 
to  enjoin  a  water  company,  which 
haa  entered  into  contracts  for  the 
construction  of  its  plant  and  the 
laying  of  its  mains,  from  the  use  of 
the  streets,  may  constitute  duress 
where  a  temporary  injunction,  if 
issued,  would  cause  a  great  deal  of 
expense  and  inconvenience  to  the 
water  company.  Walton  Water  Co. 
V.  WalUm,  (Sup.  6p.  T.  1923)  122 
Misc.  294,  203  N.  Y.  6.  338,  affirmed 
(1924)  207  App.Div.  708,  203  N.Y.S. 
343,  which  is  reversed  on  other 
grounds  (1924)  238  N.Y.  46.  143  N.E. 
786. 

Mere  threat  to  sue  defendant  or  his 
son  for  injuries  to  woman  negligently 
injured  by  son  would  not  be  such 
"dnress"  as  would  avoid  promise  of 
defendant  induced  by  sudi  threat,  even 
though  promisee  threatened  to  en- 
force his  judgment  by  virtue  of  an 
execution.— Plunkett  v.  O'Connor 
(1987)  162  Misc.  839,  295  N.Y.S. 
492. 

Threats  of  a  building 
contractor  to  file  a  mechanic's  lien 
and  to  make  complaint  to  a  laboi 
union  do  not  constitute  duress  au- 
thorizing recovery  of  payments  in- 
duced thereby.  Oossways  Apart- 
ments Corp.  V.  Amante,  (Sup.  192&) 
213  App.  Siv.  430,  210  N.  Y.  8.  346. 
Whej  manufacturer  and  corpora- 
tion, founded  by  former  employee, 
agreed  that  corporation  would  modify 
its  trade-mark,  which  was  similar  to 
manufacturer's  trade-mark,  and  that 
manufacturer  would  discontinue  its 
injunction  action  against  corporation 
and  would  withdraw  its  interference 
proceeding  in  patent  office,  there  was 
sufficient  consideration  for  corpora- 
tion's promise  to  modify  its  mark, 
there  was  mutuality  of  obligation  and 
there  was  no  duress.  American 
White  Cross  Laboratories  v.  Gotham 
Aseptic  Laboratory  Co.,  1952,  111 
N.Y.S.2d  214. 

Threat  to  Give  False  Testimony.— 
Threats  to  institute  legal  proceed- 
ings or  take  other  action  which  the 
law  permits  are  insufficient  to  con- 
stitute "duress",  but  threats  made 
to  give  false  testimony  or  to  assert 
a  wholly  unfounded  claim  constitute 
"duress".  Application  of  Gra^n,  194^ 
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173  Misc.  766,  18  N.Y.SJ2d  090,  af- 
finned  178  AppJMv.  765,  18  N.Z.S.2d 
1023,  rearcament  denied  2S8  AppJDiT. 
813,  20  N.Y.S.2d  887. 

§  IIL    Threat  or  Refusal  to  Per- 
form Contract  or  Dnty 

Alleged  Threat  te 
Breach  Contract  Doe*  Not  Constitute 
Daress.— Clasen  v.  Doherty,  (19.S4) 
242  App.DiT.  602.  275  N.X.S.2d  958; 
Steinberg  Press  v.  Charles  Henry 
PubUcations.  1947,  68  N.T.S.2d  793. 

A  threat  to  breach  a  contract  does 
not  constitute  duress.  Wolfson  v. 
Babyhood  Industries,  Inc.,  1953,  121 
N.Y.S.2d  820;  Manno  v.  Mutual  Ben. 
Health  and  Ace.  Ass'n,  1969,  19  Miac. 
2d  80,  187  N.T.S.2d  709. 

Generally,  a  threat  not  to  perform 
an  existing  agreement  cannot  furnish 
the  ground  for  a  charge  of  duress  bo 
as  to  relieve  the  allegedly  coerced  par- 
ty from  the  effect  of  concessions  or 
payments  made  through  snch  coer- 
cion, and  one  ao  coerced  must  resort 
to  legal  remedies  and  if  he  yielded  he 
most  be  considered  as  doing  so  vol- 
untarily. Won  V.  Oalbreath-Rnffin 
Realty  Co.,  1960,  22  Misc.2d  463,  195 
N.y.S.2d  886. 

Generally,  it  is  not  duress  to  do  or 
threaten  to  do  what  one  has  legal 
right  to  do  such  as  threaten  to  breach 
a  contract.  Manno  v.  Mutual  Ben. 
Health  and  Ace.  Ass'n,  1959,  18  Misc. 
2d  80, 187  N.T.S.2d  709. 

§  113.    Threats  Affecting  Domes- 
tic Peace  and  Happiness 

Separation  Agreement 
Procured  by  Coerdve  ConiM  of 
Treatment  as  DlegaL — Stewart  v. 
Stewart,  (Sup.  1927)  130  Miac  69, 
223  N.  T.  S.  603;  Matter  of  Silver, 
(Surr.  1929)  137  Misc.  59,  243  N.  T. 
&  141. 

§  115.    Business     Exigencies     or 
Necessities  as  Daress 

Exercise  of  legal  right 
cannot  constitute  duress.  Finberg  v. 
De  Goode,  (Sup.  1921)  199  App.  Div. 
177,  191  K.  Y.  S.  390. 

Sale  of  Paintings  by  RnasUn 
Refugee. — Youssoupoff  ▼.  Widener, 
1927,  246  N.Y.  174,  IBS  N.B.  64. 

Shortage  of  Dwellings  Prior  to 
Emergency  Statutes  ai  Daren  Indno- 
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ing  Renewal  of  Lease  at  Exorbitant 
Rent. —  £kigar  A  Levy  Leasing  Ca 
V.  Siegel,  (1921)  230  N.  Y.  034.  130 
NJL  923;  Orinoco  Realty  Co.  v.  Ban- 
dler,  1922,  238  N.Y.  24.  134  N.B.  823. 

Under  Che  common  law  governing 
leases  ol  premises  for  dwelling  pur- 
poses prior  to  the  Emergency  Act 
1920,  ch.  944,  the  mere  fear  on  the 
part  of  a  lessee  of  an  apartment  in 
New  York  city  of  inability  to  obtain 
other  premises  due  to  the  shortage 
ol  premises  usable  for  dwelling  pur- 
poses, does  not  constitute  duress 
which  will  enable  him  to  avoid  a  re- 
newal of  his  lease  at  an  exorbitant 
rent,  though  not  in  excess  of  what 
could  have  been  obtained  from  other 
tenants,  made  sometime  before  the 
present  term  is  to  expire.  And  the 
additional  fact  that  the  tenant  may 
have  been  in  a  state  of  impaired 
health  or  the  like  cannot  affect  this 
result.  Sylvan  Mortg.  Co.  v.  Sud 
ler,  (Sup.  App.  T.  1921)  115  Misc. 
811, 188  N.Y.S.  165. 

Shortage  of  housing  accommoda- 
tions and  threat  of  landlord  to  lease 
apartment  to  third  person  do  not 
eonstitute  duress  so  as  to  enable  the 
tenant  to  avoid  a  renewal  of  the  lease 
though  the  landlord  insisted  that  the 
renewal  lease  be  executed  before  the 
legislature  enacted  the  emergency 
rent  law  then  before  it.  Htayton 
Realty  Corp.  v.  Rhodes.  (S  .p.  1922) 
200  App.  Div.  108,  192  N.  Y.  S.  083, 
affirmed  (1922)  234  N.I.  516.  188  N. 
B.  428. 

Refusal  of  electric  light  company 
to  supply  light  for  a  store  unless  bill 
owing  by  former  occupant  of  the 
premises  is  paid  does  not,  it  seems, 
constitute  duress  authorizing  recov- 
ery of  money  paid.  Becker  v.  Brook- 
lyn Edison  Co..  (N.  Y.  Munic.  Ct. 
1923  >  121  Misc.  96.  200  N.  Y.  S.  310. 
Refusal  of  seller  to 
perform  his  contract  unless  the  buyer 
pay  an  enhanced  price  is  not  duress, 
though  the  buyer  had  resold  the 
goods  and  required  them  to  All  his 
contract  of  resale.  Burne  v.  Van 
Raalte  Co.,  (Sup.  1922)  202  App 
Div.  189,  196N.  Y.  S.  601 

Strike  aa  Dares*.— 
Legally  called  and  properly  conduct- 
ed strike  does  not  conatitnte  dnreat 
enabling  employer  to  repudiate  or 
avoid  agreement  entered  into  in  set- 
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dement  of  strike.— Wassentein  ▼. 
Beim  (1937)  163  Bfisc.  160.  294  N. 
Y.8.  439. 

Taking  Advantage  of 
Distressed  Condition  Due  to  Business 
Exigencies  as  Fraud. — Criterion  Hold- 
ing Co.  V.  Cerusai,  (Sup.  Sp.  T.  1931) 
140  Misc.  855,  250  N.  Y.  S.  735. 

Threatened  Interference  by  Munic- 
ipality With  Use  of  Streets  by  Tele- 
graph Company. — Steele  Quotation 
Tel.  Co.  V.  Hayes,  (1926)  244  N.  Y. 
.5.39,  155  N.  E.  888,  affirming  216  App. 
Div.  710.  214  N.  Y.  S.  924,  which 
affirmed  American  Dist.  Tel.  Co.  v. 
New  York,  (1925)  213  App.  Div.  578, 
211  N.V.S.  262,  affirmed  (1926)  243  N. 
Y.  566.  154  N.B.  607.  Such  threatened 
interference  may  constitute  duress 
which  will  entitle  the  company  to 
withdraw  from  a  contract  coerced 
thereby  and  to  recover  payments 
made.  Stock  (Quotation  Tel.  Co.  v. 
Hayes.  (Sup.  Sp.  T.  1923)  120  Misc. 
«44.  200  N.  Y.  S.   188. 

Mortgage  given  to  ob- 
tain .discharge  of  mechanic's  Uen  filed 
for  an  excessive  amonnt  and  in  bad 
faith  to  obtain  necessary  loan  may 
be  avoided  for  duress.  Aronoff  v.  Li» 
vine.  1921.  232  N.T.  529, 1S4  NJBL  SSa 

Taking  Advantage  of  Person  in  Fi- 
nancial Diinculty. — Under  doctrine  of 
economic  duress  or  business  «!Ompul- 
sion,  courts  will  not  enforce  agree- 
ment in  which  one  party  has  unjustly 
taken  advantage  of  economic  necessi- 
ties of  another  and  thereby  threat- 
ened unlawful  injury.  Nixon  v.  Leit- 
man,  1962,  32  Misc.2d  461,  224  N.Y. 
S.2d  448. 

Equitable  doctrine  of  economic  du- 
ress requires  showing  of  special  cir- 
cumstances to  warrant  interposition 
of  courts  to  prevent  injustice,  not  to 
do  one.    Id. 

The  doctrine  of  "economic  duress" 
bears  slight  resemblance  to  common- 
law  duress,  and  each  case  most  stand 
on  its  own  facts.  Manno  v.  Mutual 
Ben.  Health  and  Ace.  Ass'n,  1959,  18 
MJsc.2d  80,  187  N.y.S.2d  709. 

Among  factors  and  drcumstances 
requisite  to  cause  of  action  for  eco- 
nomic duress  are  age  and  mental  abil- 
ity of  party  seeking  to  avoid  transac- 
tion, his  financial  condition,  absence  of 
good  faith  and  reasonable  belief  by 
other  party  making  demand  that  he 
tana  good  defense  or  good  cause  of  ac- 


tion, adequacy  of  consideration  passing 
between  parties,  and  adequacy  of  legal 
remedy  afforded  by  courts.  Steinhil- 
ber  V.  Challenger  Steel  Products 
Corp.,  1959,  19  Mi8C.2d  770,  187  N.T. 
S.2d  373,  reversed  on  other  grounds 
9  A.D.2d  695,  191  N.Y.S.2d  1009. 

Agent  agreeing  to  procure  loan  then 
threatening  to  prevent  making  of 
tered  into  certain  transactions,  held 
pending  loan  unless  principal  en- 
duress.  Criterion  Holding  Ca  v. 
Cerussi.  (Sup.  Sp.  T.  1931)  140  Misc 
865,  250  N.  Y.  S.  735. 

Pressure  of  Business  Circumstanc- 
es.— Under  the  doctrine  of  "business 
compulsion",  the  making  of  a  con- 
tract may  be  under  such  circumstanc- 
es of  business  necessity  as  will  ren- 
der the  same  involuntary  and  excuse 
the  allegedly  coerced  party  from  its 
performance,  especially  where  undue 
advantage  or  a  threat  to  do  an  un- 
lawful injury  is  shown.  Won  v.  Gal- 
breath-Ruffin  Realty  Co.,  1960,  22 
Misc.2d  463,  195  N.Y.S.2d  886. 

Where  defendant  desiring  to  con- 
struct large  office  building  purchased 
the  necessary  land  and  buildings  and 
agreed  that  upon  plaintiff's  removal 
he  would  receive  from  defendant  $3,- 
000  and  the  day  before  demolition. 
the  plaintiff  allegedly  threatened  not 
to  vacate  and  a  supplemental  agree- 
ment was  entered  into  increasing  the 
removal  stipend  to  |7,300,  defendant 
was  entitled  to  refuse  to  honor  the 
supplemental  agreement  on  the 
ground  of  "business  compulsion".    Id. 

A  contract  may  not  be  avoided 
merely  because  the  defendant  was  in- 
duced to  enter  it  by  reason  of  pres- 
sure of  business  circumstances.  Wel- 
ner  v.  Tele  King  Corp.,  1953,  123  N. 
Y.S.2d  101. 

§  117.  Duress  of  Property  Gen- 
erally 
Circumstances  Constituting  Duress 
of  Goods.— There  one  party  has  pos- 
session or  control  of  the  property  of 
another,  and  refuses  to  surrender  it 
to  the  control  and  use  of  the  owner, 
except  upon  compliance  with  an  un- 
lawful demand,  a  contract  made  by 
the  owner  under  such  circumstances 
to  emancipate  the  property  is  to  be 
regarded  as  made  under  compulsion 
of  duress  of  goods.  Weiner  v.  Tele 
King  Corp.,  1953,  123  N.Y.S.2d  101. 
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§  118.    Becovery   of   Pay- 
ments 

Payment  to  obtain 
lelMM  of  property  may  be  reoovered 
back  as  an  involuntary  payment. 
Wale  T.  Muir,  (Sup.  1026)  218  App. 
Div.  496.  218  N.  Y.  S.  629. 


9  119.    Against  Whom  Dnress  Di- 
rected Generally 

Threat  of  Imprisonneat— In  rela- 
tion  to  hnaband  and  wife,  or  par- 
ent  and  child,  each  may  avoid  for 
dnreas  a  contract  induced  by  threats 
of  imprisonment  of  the  other,  re- 
gardless of  whether  threat  is  of  a 


lawful  or  anlawfnl  imprisonmenC 
In  re  Carprater's  WiU.  UM4.  184 
Misc.  182.  52  N.Y.S.2d  377,  modified 
on  other  groonds  271  App.DiT.  71,  63 
N.Y.S.2d  736,  motion  denied  296  N. 
Y.  743.  70  N.E.2d  549,  affirmed  297 
N.Y.  498,   74  N.E.2d  194. 

9  ISO.    Application  of  Itnle 

as  to   Tlireats   ^gainst   Near 
Belatives 

Threat  of  criminal 
prosecution  against  husband  may 
constitute  dnress  of  wife.  Fidelity 
International  Trust  Co.  t.  Oanalizo, 
(6up.  1925)  211  App.  DiT.  325.  207 
N.Y.S.  422. 


CHAPTER  VII 


Undux  Influbnob 


§  121.    In  General 

Undue  Influence  as 
ground  for  Setting  Aside  Contract. — 
James  v.  Blossom,  (1928)  249  N.  Y. 
876, 164  N.B.  680. 

9  186.    Proof  of  Undue  Inflnenoe 
Oenerally 

Burden  of  Proving 
Undue  Influence. —  Re  Weber,  (Surr. 
Ct  1922)  118  Misc.  663,  194  N.  Y.  8. 
336. 

There  is  a  legal  inference  of  un- 
due influence  from  advantage  gained 
in  a  fiduciary  relationship  by  a  dom- 
inant party  tlirough  a  transaction 
inter  vivos,  and  burden  of  going  for- 
ward with  ilie  evidence  is  imposed 
upon  party  receiving  such  benefit. 
In  re  Wolfensohn's  Dstate.  44  N.Y. 
S.2d  848,  appeal  dismissed  51  N.Y.S. 
2d  756. 

Proof  reqnired. — In  order  to  avoid 
a  contract  because  of  undue  influ- 
ence, illegal  action,  or  illegal  threats 
are  no  longer  necessary  but  there  is 
required  to  be  an  advantage  songht 
and  obtained  for  the  actor  or  anoth- 
er in  whom  he  has  an  interest.  Ka- 
saras  v.  Manufacturers  Trust  Co., 
1957,  4  A.D.2d  227, 164  N.Y.S.2d  211. 
affirmed  4  N.Y.2d  930,  176  N.Y.S.2d 
172. 


9  187.    Oonfldential  and  Fidadaxy 
Belations  Oenerally 

Confidential  Relationa. 
— Coffeyville  Firat  Nat  Bank  t. 
Wright,  (Sup.  1924)  207  App.  DiT. 
621,  202  M.  Y.  S.  774;  KeUy  v.  Kelly, 
(bup.  8p.  T.  1921)  116  Misc.  196, 
189  a.  Y.  &  804 i  Be  Weber,  (Surr. 
Ct.  1922)  118  Misc.  653,  194  N.  Y 
S.  336;  Bronx  County  Trust  Co.  v. 
O'Connor,  (Sup.  1927)  220  App.  Div. 
340,  221  N.  Y.  S.  414;  Maci«an  v. 
Hart,  (Sup.  1031)  141  Mise.  222,  252 
N.  Y.  S.  377. 

A  contract  between  strangers  deal- 
ing at  arm's  length,  which  might  ba 
free  from  criticism  otherwise,  mi^t 
become  the  subject  of  possible  chal- 
lenge by  reason  of  fiduciary  relation 
between  the  parties.  Lonsdale  t. 
Speyer,  1940,  174  Misc.  6.S2.  10  N. 
Y.a2d  746,  affirmed,  1940,  2S0  App. 
Div.  802,  19  N.Y.S.2d  773,  reargn- 
ment  denied,  1940,  259  App.Div.  863, 
20  N.Y.R.2d  399,  affirmed,  1841,  284 
N.Y.  766,  31  NJDJid  612. 

Attorney  and  Cliaat 
—Attorney  in  all  relations  with  his 
client  occupies  fiduciary  positioD,  and 
must  demonstrate  that  transactions 
between  him  and  client,  at  least  sub- 
sequent to  making  of  original  contract 
of  retainer,  are  fair  and  reasoiiatda 
In  re  Woolfson's  Will.  (1836)  168 
Misc.  828,  287  N.Y.S.  12. 
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Burden  ot  Proof  to 
Show  Absence  of  Dndue  Influence. — 
Bronx  County  Trust  Co.  v.  O'Connor, 
(»iir.  IU-28)  \32  Misc.  294,  230  N.  Y. 
S.  228:  Arakjinjlan  ▼.  AraUan.  1944, 
268  App.DiT.  41,  48  N.T.S.2d  SOL 

Implication  ot  undue  inlluence  from 
fiduciary  relation  not  repellecl  by 
failure  of  deceased  to  express  dis- 
satisfaction with  agreement  during 
operation.  MacLean  v.  Bart,  (Sup. 
1931 1  141  Misc.  222,  2S2  N.  Y.  S.  377. 

I  129.    Bemotfl   Family   or 

Bosinesa  Belations 

Presufflptlon  Arising 
From  Relationship,.— OeneratioD  of  in- 
ference of  iuTalidity  of  transaction  be- 
tween parties  in  confidential  relation- 
ship resulting  in  benefit  to  party  in 
dominant  position  is  conditioned  on 
preliminary  demonstration  of  exist- 
ence of  relationship  of  trust  and  con- 
fidence, or  of  superiority  and  weak- 
ness. In  re  Beam's  Will  (1936)  158 
Misc.  370,  285  N.Y.S.  936. 

Brother  and  Sister. — 
While  the  relation  of  brother  and 
sister  is  not  of  itself  sufficient  to  cast 
on  the  brother  the  burden  of  show- 
ms  freedom  from  fraud  and  undue 
influence  in  order  to  sustain  a  volun- 
tary transfer  by  the  sister  of  prac- 
tically all  of  her  property  to  him 
shortly  before  her  death,  it  is  a  fact 
to  bo  taken  into  consideration  in  de- 
termining whether  a  confldential  re- 
lation does  in  fact  exist,  and  where 
the  other  circumstances  of  the  case 
■how  the  existence  of  a  confidential 
relation,  independent  of  that  ot 
brother  and  sister,  he  should  be  re- 
quired to  show  the  good  faith  of  the 
tranoaction.  Re  Weber,  (SUrr.  Ot 
1922)  lis  Iflsc.  658.  194  N.  Y.  S. 
3S6. 

i  ISO.    Undue  Influence  by 

Parent 

Conyeyance  by  CUM 
to  Parent. —  But  see  CoUIns  r.  Me- 
Kenna,  (Sup.  8p.  T.  1921)  116  iflsc 
72,  189  K.  Y.  6.  483. 

I  132.    Undae  Inflnence  by 

Husband 

A  Contract  of  Settle- 

oient  Entered  into  by  Defendant  with 

Her  Htiaband,  from  whom  she  was 

separated,  and  his  brother  and  sia- 

1  N.Y.L.Contnicts— 5  66 

1962  P.P. 


ters,  whereby  the  defendant,  in  con- 
sideration of  the  discontinuance  qf  a 
certain  action  and  of  bankruptcy  pro- 
ceedings which  had  been  brought 
against  lier  at  the  instigation  of  her 
husband,  the  obtaining  of  releases 
from  alleged  creditors  and  the  pay- 
ment to  her  of  a  sum  of  money, 
agreed  to  transfer  to  plaintiffs  real 
property,  of  which  she  held  the  title, 
and  assign  to  them  accumulated  in- 
come therefrom,  in  the  hands  of  re- 
ceivers, will  not  be  specifically  en- 
forced where  it  appears  that  defend- 
ant was  the  victim  of  a  conspiracy  to 
defraud  her  of  her  property,  even 
though  it  also  appears  that  she  knew 
what  she  was  doing  when  she  execut- 
ed the  agreement.  Scheinberg  v. 
Scheinberg,  (1928)  249  N.  Y.  277, 
164  N.B.  98. 

Conveyance  Indnced 
by  Husband's  Threat  to  Disclose  In- 
fidelity of  Wife. — In  an  action  by  a 
wife  to  set  aside  a  deed  of  proper^ 
from  her  to  her  husliand,  which  action 
is  based  on  an  allegation  that  the 
deed  was  executed  through  the  undue 
influence  and  coercion  exercised  by  the 
husband,  the  wife  made  out  a  prima 
facie  case  by  evidence  showing  that 
the  parties  were  not  living  together 
at  the  time  the  deed  was  executed; 
that  they  had  had  serious  marital 
troubles;  and  that  the  husband 
claimed  to  have  evidence  of  the 
plaintiff's  infidelity  which  he  threat- 
ened to  use  unless  she  would  consent 
to  the  transfer  of  the  property  to 
him.  The  wife's  prima  facie  case 
cast  the  burden  upon  the  hnsband  to 
introduce  evidence  sufficient  to  free 
himself  from  the  suspicion  that  the 
deed  was  executed  through  undue  in- 
flnence and  coercion  exercised  by 
him.  He  failed  to  meet  that  burden, 
and  therefore  the  deed  must  be  set 
aside.  Meaney  v.  Meaney.  (Sup. 
1925)  213  App.  Div.  766.  210  N.  Y. 
S.  119.  affirmed  (1926)  243  N.Y.  566. 
164  N.B.  607. 

Where  a  wife  Joins  in  a  convey- 
ance of  the  hnsbond's  real  estate 
to  a  corporation  whose  stock  is 
owned  wholly  by  the  husband,  it  Is 
in  effect  a  conveyance  to  him  and  it 
it  incumbent  on  him,  if  the  evidence 
shows  that  he  had  a  dominating  in- 
fluence over  the  wife,  to  show  that 
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th«  transaction,  in  order  to  operate 
aa  a  release  of  dower  rights,  was  free 
from  nndne  influence  or  fraud. 
Stolcea  V.  Stokes.  (Sup.  Sp.  T.  1922) 
110  Misc.  168,  106  N.  T.  S.  184. 

§  186.    Oonfidential  Business 

Bdations  Osnenlly 

Confidential  Buainen 
Relations.— Kelly  v.  Kelly,  (Sup. 
Sp.  T.  1921)  Ue  Misc.  185.  189  N. 
Y.  S.  804. 

§  136.    Attorney  and  Client 

Party  tc  Contract  a 
Lawyer  Who  Drew  Necessary  Writ- 
ings— ^No  Presumption  of  Undue  In> 
flnenoe^— Knight     t.     Kitchin,     (Snp. 


1033)  287  App.  Div.  506,  261  N.  T. 
S.  800. 

Proof   of    Fairness^ 

Attorney  in  all  relations  with  his  cU- 
ent  occupies  fiduciary  position.  aiHi 
must  demonstrate  that  tmnsacHons 
between  birn  and  client,  at  least  sub- 
sequent to  making  of  original  contract 
of  retainer,  are  fair  and  reasonable. 
In  re  Woolfson's  Will  (1936)  ISS  Hise 
028,  287  N.Y.S.  12. 

§  141.    Definition 

Insistesoe  on  erroaeeai 
writing    wHh    knowledge    Is    frand.- 

Metropolitan  Life  Ins.  Co.  v.  Tannen- 
banra,  (Sap.Ct.  1935)  IM  Misc.  221. 
281  N.T.S.  327. 


CHAPTER  VIII 
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General  Matters 


§  142.    Effect  of  Fraud  Oenerally 

Fraud  in  factum  lendera 
contract  void. — Bozberger  v.  Now 
York,  etc.,  R.  Co.,  (1023)  237  N.  Y. 
76,  142  N.  E.  357,  reversing  206  App. 
Div.  768,  200  N.Y.S.  916;  Moses  v. 
Carver  (1987)  164  Misc.  204,  298 
N.Y.S.  378,  affirmed,  1938,  254  App. 
Div.  402.  6  N.Y.8.2d  783;  GUbert  v. 
KothschUd,  1939.  280  N.Y.  86,  19  N. 
E.2d  785, 134  A.I..R.  1. 

Fraud  vitiates  all  contracts.  In  re 
McGlone's  Will,  1940,  258  App.Div. 
696,  17  N.Y.S.2d  316.  reversing  171 
Bfisc.  612,  13  N.Y.S.2d  76,  reversed 
on  other  grounds,  1941.  284  N  Y.  527, 
82  N.E.2d  639,  affirmed,  1942,  62  S. 
Ct.  398,  314  U.S.  556,  86  UEd.  4SZ, 
187  A.L.R.  1093. 

Fraud  in  the  factum  renders  writ- 
ing affected  thereby  void  at  law, 
whereas  fraad  in  the  treaty  renders 
it  voidable  merely.  Kamerman  v. 
Curtis,  1941,  285  N.Y.  221,  33  N.E.2d 
530. 

Contract  or  judgment  will  not  stand 
if  fraud  be  proven  with  respect  to  its 
inducement  bnt  fraud  cannot  be  pre- 
sumed and  must  be  proven  by  party 
asserting  it.     Sonnenberg  v.  Sonnen- 


berg,  1960. Mi8c.2d ,  203  N.Y. 

S.2d  118,  appeal  dismissed  11  A.D.2d 
1024,  214  N.Y.S.2d  287. 

Fraud  does  not  make  a  contract  void, 
merely  voidable.  Fabrex  Corp.  v. 
Winard  Sales  Co.,  1960,  23  Mi8C.2d 
26,  200  N.Y.S.2d  278. 

Fraud,  if  found  to  exist,  will  vitiate 
contract  despite  provisions  in  contract 
that  all  understandings  and  agree- 
ments between  parties  are  merged  in 
contract,  that  contract  is  full  and 
complete,  that  a  full  investigation  has 
been  made,  that  there  was  no  reliance 
on  any  representation  not  embodied  in 
agreement,  and  that  purchaser  had  in- 
spected property  and  was  thoroughly 
acquainted  with  its  condition.  Rizd 
V.  Sussman,  1960,  9  A.D.2d  961,  195 
N.Y.S.2d  672. 

Fraud  vitiates  all  contracts.  In  re 
Phillips'  Estate.  1958,  12  MiBC.2d  402, 
176  N.Y.S.2d  918. 

Fraud  in  inducement  renders  a 
transaction  only  voidable,  not  void, 
and  injured  party  may  elect  either  to 
affirm  contract  and  sue  for  damages 
for  deceit  or  may  rescind  contract 
Schlenoff  v.  Kroll,  1956.  207  Miss. 
1082, 141  N.YJ3.2d  370. 
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While  it  is  within  the  province  of 
a  defrauded  party  to  treat  a  contract 
as  voidable  and,  if  be  so  elects,  to  af- 
firm it  and  sue  for  damages,  as  to 
the  fraudulent  party,  the  contract  is 
void.  Greenspan  v.  Greenspan,  1954, 
129  N.Y.S.2d  258. 

A  contract,  the  making  of  which 
was  induced  by  deceitful  methods  or 
a  crafty  device,  is  no  contract,  and 
it  makes  no  difference  whether  the 
fraud  goes  to  the  factum  or  whether 
it  is  preliminary  to  the  execution  of 
the  agreement  itself.  Zora  Realty  Co. 
. .  Green,  1946,  60  N.Y.S.2d  440.  See, 
also.  Greenspan  v.  Greenspan,  1954, 
129  N.Y.S.2d  258. 

Fraud  will  vitiate  any  contract,  re- 
gardless of  fact  that  contract  con- 
tains provision  to  effect  that  no  rep- 
resentations have  been  made  as  in- 
ducement to  enter  into  contract,  and 
that  party  who  claims  fraud  enters 
contract  with  knowledge  of  condi- 
tion of  subject  matter  of  contract, 
and  agrees  to  accept  same  "as  is" 
Massler  v.  Smit,  1952,  279  App.DiT. 
941,  111  N.Y.S.2d  264.  appeal  dis- 
missed 304  N.y.  719,  107  N.E.2d  659. 
Remedies  for  Fraud. 
—Equitable  Life  Assnr.  Soc  of  U. 
8.  V.  Coshman  (1937)  251  App.Div. 
294.  296  N.T.S.  143. 

Declaratory  Judg- 
Bent. — A  lessee  was  not  entitled  to 
declaratory  judgment  determining 
whether  lessor  was  guilty  of  frand 
and  deceit,  and  whether  lessee  reUed 
on  lessor'a  representations,  since 
function  of  declaratory  judgment  is 
aot  to  advise  litigant  as  to  his  prob- 
able success  in  advance  of  trial,  and 
if  lessee  had  a  good  cause  for  rescis- 
sion because  of  fraud,  adequate  legal 
remedy  was  available. — De  Camp  v. 
147  Bast  60th  Street  Corporation 
(1987)  168  Misc.  684.  296  N.Y.S. 
284. 

Total  RescissioB  Oen- 
•nny  Required. — Bosenwasser  v. 
Blyn  Shoes,  Inc.,  (Sup.  1926)  188 
Uiec.  6)H),  218  N.  Y.  S.  262. 

Reformation. —  If  a 
provision  is  inserted  in  a  contract 
with  the  knowledge  of  both  parties, 
the  fact  that  one  party  was  induced 
to  consent  to  its  insertion  by  the 
fraud  of  the  other  furnishet  uo 
ground  for  reformation  by  its  elimi- 
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nation.  CSiarles  Albert  Co.  v.  New- 
town Creek  Realty  Corp.  (Sup.1924) 
211  App.  Div.  1,  206  N.  Y.  8.  670. 

AcoeptaNce  of  contract. — One  who 
has  been  notified  that  transaction  is 
fraudulent  and  who  chooses  not  to 
repudiate  it,  but  instead  to  adopt 
It  and  accept  and  retain  benefits  flow- 
ing from  transaction  may  not  there- 
after disclaim  liability.  Chess  En- 
terprises V.  Beldon  Associates,  1955, 
143  N.Y.S.2d  485,  modified  on  other 
grounds  1  A.D.2d  840,  148  N.Y.S.2d 
804. 

§  143.    Frand  in  the  Execution  of 
Written  Instrnments 

PresomptioB  of 
Knowledge.— Knowledge  of  contents  of 
documents  signed  is  presumed. — Moses 
V.  Carver  (1937)  164  Misc.  204,  298 
N.Y.S.  878,  affirmed,  1938,  264  App. 
Div.  402,  6  N.Y.S.2d  783. 

Estoppel  to  Deny  Release.— Bank 
whose  president,  on  direction  of  board 
of  directors,  signed  and  acknowledged 
release  of  'bank's  interest  in  home- 
stead held  as  security  for  loan  evi- 
denced by  notes  subsequently  guaran- 
teed by  borrower's  father-in-law,  can- 
not be  heard  to  say  that  it  had  for- 
gotten or  was  ignorant  of  such  release 
in  opposition  to  claim  of  executors  of 
deceased  guarantor's  estate  that  guar- 
anty was  void  and  unenforceable  be- 
cause of  bank's  false  representation 
that  it  held  such  interest  as  security 
for  indebtedness,  in  absence  of  sug- 
gestion that  release  was  fraudulently 
obtained  or  executed  under  mistake 
or  misapprehension.— First  Cltisens 
Bank  &  Trust  Co.  of  Utica  v.  Sher- 
man's Estate  (1937)  260  App-Div. 
839,  294  N.Y.S.  181. 

Where  the  execution 
of  a  release  is  induced  by  the  fraudu- 
leiat  misrepresentation  of  the  party 
released  that  it  constituted  a  receipt 
merely,  it  will  not  be  held  binding. 
Boxberger  v.  New  York,  etc.,  R.  (3o., 
(U>23)  237  N.  Y.  76,  142  N.  E.  357, 
reversing  206  App.  Div.  768  mem., 
eOO  N.  Y.  8.  916;  Low  v.  Dyer,  (Sup. 
1921)  J96  App.  Div.  846,  187  N.  Y. 
S.  463. 

Fraud  in  misrepresenting  what  con- 
tract was  is  grounds  for  setting  con- 
tract   aside.- Metropolitan   Life    Ins. 
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Co.  T.  Tannenbaum,  (Sup.Ot.  1936) 
156  Misc.  221,  281  N.Y.S.  327. 

Failure  to  Kead  wheta 
Traat   and   Confidence  Imposed. — In 

this  case  it  was  held  that  the  defend- 
ants were  not  precluded  from  proving 
their  defenee  on  the  ground  that  they 
were  negligent  in  not  reading  the 
agreement  before  they  signed  it,  for, 
having  been  assured  by  the  attorney 
for  the  plaintiff  that  it  contained  the 
terms  of  the  oral  agreement,  they 
were  justified  in  signing  without 
reading,  and  in  view  of  the  fact  that 
they  were  not  represented  by  counsel 
they  had  the  right  to  repose  confi- 
dence in  the  plaintiff  and  his  attor- 
ney. Wiesenthal  v.  Krane,  (Sup. 
1929)  22S  App.  Div.  82,  234  N.  Y.  S. 
392. 

Prand  in  Misrepre- 
senting Contents  of  Inttntment  to 
Person .  Unable  to  Read. — ^Wallace  & 
Co.,  Inc.  V.  Thos.  Roulston,  Inc., 
(Sup.  1928)  131  Misc.  478,  227  N. 
T.  S.   168. 

While  a  release  may  be 
set  aside  for  a  misrepresentation  as 
to  the  contents  or  nature  of  the  in- 
strument, as  where  it  is  represented 
to  be  a  receipt  merely,  the  burden  of 
proving  the  alleged  misrepresenta- 
tion is  on  the  party  alleging  the 
fraud.  Lynch  ▼.  Figge,  (Sup.  1922) 
200  App.Div.  92,  192  N.I.S.  878. 

In  a  case  in  the  Court  of  Ap- 
peals, where  in  an  action  for  per- 
sonal injuries  the  defendant  set  up  a 
release  in  defense,  and  the  plaintiff 
admitted  on  the  trial  that  he  signed 
the  instrument  but  that  he  did  so 
npon  the  fraudulent  misrepresenta- 
tion that  it  was  merely  a  receipt  for 
wages,  it  was  held  that  it  was  error 
to  instruct  that  the  burden  of  proof 
was  upon  the  plaintiff  to  show  that 
the  release  was  not  his  act.  Boz- 
berger  v.  New  York,  etc.,  R.  Co., 
(1923)  237  N.  Y.  76,  142  N.  E.  367, 
reversing  206  App.  Div.  768  mem., 
200  N.  Y.  S.  915.  It  is  diffi- 
cult to  determine  from  this  de- 
cision just  what  the  court  intends  to 
decide  as  to  the  burden  of  proof 
where  the  fraud  is  in  the  factum. 
It  would  seem  that  the  court  does 
not  necessarily  hold  that  the  burden 
of  establishing  fraud  in  the  factum 
would    be    upon    the    defendant    on 


proof  by  Urn  of  the  ezecntion  of  the 
release,  but  merely  that  the  burden 
in  the  first  instance  is  upon  the  de- 
fendant to  prove  that  the  release  wu 
executed  by  the  plaintiff  and  that 
this  burden  has  not  been  met  by  the 
admission  by  the  plaintiff. 

As  Rendering  Contraot  VoM/- 
Where  there  is  fraud  in  the  ezecntioii 
of  the  instrument  itself  and  partj 
thereto  was  induced  to  sisn  instrument 
different  than  he  understood  it  to  be, 
fraud  lies  in  the  factum  and  the  in- 
Btmment  is  void.  Gilbert  ▼.  Roths- 
chUd,  1939,  280  N.Y.  66,  10  N.B.2d 
785,  184  A.Ii.B.  1. 

§  144.    Gift  Piocnred  l>y  Fraud 

Gift  Procured  by  Un- 
due Influence  May  Be  Recovered  by 
Administrator  of  Donor. — Bronx 
County  Trust  Co.,  v.  O'Connor,  (Snpi, 
1928)  182  mac  SOi,  280  N.Y.S.  2Q6l 

§  145.    Remedy  by  Way  of  Dam- 
ages 

Consistency  of  Remedies.— Under 
Civil  Practice  Act,  S  112-e,  as  added 
by  L.1941,  315,  eff.  Sept.  1,  1941,  a 
claim  for  damages  resulting  from 
fraud  in  the  inducement  of  a  con- 
tract, is  not  inconsistent  with  a  daim 
for  resdssion,  and  complete  relief,  in- 
cluding restoration  of  benefits  con- 
ferred, money  damages,  and  rescission 
may  be  obtataied  in  one  action  t«y  the 
aggrieved  party. 

Fraud  as  Bar  to  Action 
for  Price  Where  Goods  Are  Retained. 
— ^A  buyer  who  is  induced  by  the 
fraud  01  the  seller  to  make  the  pur- 
chase cannot  retain  the  goods  and  re- 
cover damages  for  the  fraud  and  at 
tlie  same  time  escape  liability  for 
the  unpaid  price.  Biegel  v.  Franzel, 
(Sup.  1921)  191  N.  Y.  e.  126,  re- 
versed on  other  grounds  (1922)  202 
App.Dir.  778. 1»4  N.Y.S.  907. 

Remedy  by  Way  of  Damagee^- 
Noved  Realty  Corporation  t.  A.  A. 
P.  Co.  (1987)  250  App.DiT.  1.  393 
N.Y.S.  336. 

When  Catiae  of  Ac- 
tion for  Damages  Arises. — Where  one 
is  induced  to  enter  into  a  contract 
l>y  fraud  a  cause  of  action  for  dam- 
ages arises  immediately  upon  emn- 
mission  of  the  fraud;  and  whea  a 
note  is  received  as  part  of  sodi  a 
fraudulent   transaction   the   one.  4^ 
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f  randed  is  not  required  to  wait  until 
the  maturity  of  the  note  to  bring  anit 
for  damages.  Cooke  v.  Colman,  (Sup. 
App.  T.  1934)  150  Misc.  2»4,  269 
N.  Y.  a  21. 

Exemption  from  Liability  for  Fraud. 
—A  party  to  contract  cannot  by  mis- 
representation of  a  material  fact  in- 
duce other  party  to  enter  into  it  to 
his  damage  and  then  avoid  legal  effect 
of  misrepresentation  by  a  provision  in 
contract  that  Uatolity  may  not  be 
based  thereon.  Young  Feliihaber  Pile 
Co.  V.  State,  1941,  177  Misc.  204,  30 
N.Y.S.2d  192,  affirmed,  1942,  265 
App-Div.   61,   37   N.Y.S.2d   928. 

A  contract  which  will  relieve  a 
party  thereto  from  consequences  of 
his  frand  or  bad  faith  cannot  be 
validly  entered  into.  Pearce  v.  Enep- 
per,  1945,  53  N.Y.S.2d  845,  affirmed 
269  App.Div.  829,  56  N.Y.S.2d  415, 
appeal  denied  269  App.Div.  929,  67 
N.Y.S.2d  841. 

§  146.  fiemedy  by  Way  of  Se- 
sdssion 
CoDSlstenoy  of  Remediee.— Under 
Civil  Practice  Act,  S  112-e,  as  added 
by  L.1941,  c.  815,  eff.  Sept.  1,  1941. 
a  chiim  for  damages  resulting  from 
fraud  in  the  inducement  of  a  contract, 
is  not  inconsistent  with  a  claim  for 
rescission,  and  complete  relief,  includ- 
ing restoration  of  t>enefits  conferred, 
money  damages,  and  rescission,  may 
be  obtained  in  one  action  by  the  ag- 
grieved party. 

Where  a  debtor  obtains 
an  agreement  for  the  extension  of 
the  debt  by  fraud,  no  notice  by  the 
creditor  of  an  election  to  rescind  is 
necessary.  He  may,  where  the  ex- 
tension contract  is  sought  to  be  en- 
forced, as  where  a  surety  relies  on 
it  as  a  discharge  from  liability,  as- 
sert the  fraud  as  invalidating  the 
extension.  Re  Tagliabne,  (Surr.  Ot. 
1924)  123  Misc.  66S,  20S  N.  Y.  S. 
222. 

Remedy  by  Way  of 
Rescission. —  Rose  v.  Union,  etc., 
Trust  Co..  (Sup.  App.  T.  1921)  189 
N.  Y.  S.  37;  Continental  Ins.  (3o.  v. 
Equitable  Trust  Co.,  (Sup.  1926)  127 
Misc.  46,  215  N.  Y.  S.  281;  Wiesen- 
thal  V.  Krane,  (Sup.  1929)  226  App. 
Div.   82,   234   N.   Y.   S.   392;   U.   S. 


Merchants,  etc..  Ins.  Go.  v.  Slipper, 
(Sup.  1930)  228  App.  Div.  320,  289 
N.Y.S.  496,  affirmed  (1930)  254  N.Y. 
684,  173  N.B.  899;  New  York  L.  Ina. 
Co.  V.  Watkins,  (Sup.1980)  'OH  App. 
Div.  211,  241  N.Y.S.  441;  Hanover 
Fire  Ins.  Co.  v.  Morse  Dry  Dock  it 
Repair  Co.,  (Sup.  1934)  152  Misc. 
Ill,  272  N.Y.S.  792,  affirmed  (193S) 
244  App.Div.  780,  280  N.Y.S.  796,  af- 
armed  (1936)  270  N.Y.  85,  200  N.B. 
589,  reargument  denied  (1936)  271  N. 
Y.  331,  2  N.E.(2d)  680;  Sajor  v.  Am- 
pol.  Inc.,  (1934)  242  App.Div.  655,  272 
N.Y.S.  294,  modified  (1934)  242  App. 
Div.  728.  274  N.Y.S.  678.  See  §i  1007- 
1028,  inclusive;  Dobson  v.  Marsdals 
Realty  Co.  (1937)  261  App.Div.  917, 
297  N.Y.S.  671. 

Courts  will  be  vigilant  to  prevent 
rescission  for  fraud  of  a  contract  de- 
liberately made  unless  the  fraud  ia 
admitted  or  proven  by  most  satisfac- 
tory evidence.  Natio  v.  Bear  Ridge 
Lake  Corp.,  1955,  142  N.Y.S.2d  504. 

Whether  a  party  admitting  the  ex- 
ecution of  a  contract  to  arbitrate  but 
challenging  its  validity  on  an  issue  of 
fraud  or  duress  is  entitled  to  pursue 
an  action  for  rescission  depends  upon 
the  scope  of  the  arbitration  clause. 
Greenspan  v.  Greenspan,  1954,  129 
N.Y.S.2d  258. 

Each  case  for  the  annulment  of  con- 
tract on  the  ground  of  fraud  must  b« 
determined  on  its  particular  facts. — 
Coppo  V.  Coppo  (1937)  163  Misc. 
249,  297  N.Y.S.  744. 

Bvery  misrepresentation  of  a  ma- 
terial fact  which  is  made  with  the 
intention  of  inducing  another  to  enter 
into  an  agreement,  and  without  whidi 
be  would  not  have  done  so,  justifies 
the  court  in  vacating  the  agreement. 
Id. 

An  allegation  of  damages  to  the 
extent  of  the  judgment  demanded 
will  not  necessarily  require  the  com- 
plaint to  be  construed  as  an  action 
at  law  for  damages  for  the  fraud 
rather  than  one  for  rescission  where 
from  the  complaint  as  a  whole  it  is 
apparent  that  the  latter  is  the  re- 
lief sought.  Haessig  v.  Gregory, 
(Sup.  1921)  197  App.  Div.  Ill,  189 
N.  Y.  S.  500. 

Action  at  law  may  be  maintained 
to  recover  price  paid  for  goods  after 
rescission  for  fraud:  resort  to  equity 
is  not  necessary.    Seneca  Wire,  etc!, 
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Co.  V.  A.  B.  Leach  ft  Co.,  Inc.,  (1028) 
2«7  N.Y.  1. 100  N.B.  700. 

Coart  ma;  rescind  apparent  bid  for 
mistake  of  one  party  only,  without 
finding  fraud  or  inequitable  conduct  in 
other  party.  Frank  W.  O'Connell. 
inc.  T.  Broome  County,  1950,  100  N. 
X.S.2d  978,  reversed  on  other  grounds 
278  App.Div.  328,  105  N.Y.S.2d  46. 

Duty  as  to  Restoration. —  See 
■If  1017-1026,  inclusive,  posU 

Contract  Void  Ab 
lattio.— Where  contract  is  wholly  void 
ab  initio,  there  is  no  contract  to  be 
disafBrmed,  and  rescission  is  not  the 
remedy.— Moses  t.  Carver  (1937)  164 
'Misc.  204,  298  N.T.S.  378,  affirmed, 
1938,  264  AppJHv.  402.  5  N.Y.S.2d 
783. 

Suit  in  Equity  foi 
Rescission.— Wood  v.  Hill,  (Sup. 
1»25)  214  App.  Div.  417,  212  N.  Y. 
S.  &60. 

Offer  of  Restoration. — A  suit  in 
equity  for  rescission  is  maintainable 
if  an  offer  is  contained  in  the  com- 
plaint to  return  what  has  been  re- 
ceived. Weigel  ▼.  Cook,  (1028)  237 
N.Y.  iSa,  142  N.B.  444. 

One  who  seeks  to  set  aside  a  con- 
tract, on  ground  of  fraud,  must  re- 
store the  consideration  received  un- 
der the  contract.  In  re  Lieberman's 
Will,  1954,  206  Misc.  263.  132  N.Y.S, 
2d  558. 

A  contract  secured  by  actual  fraud 
cannot  be  avoided  without  restoration 
of  consideration  paid  by  party  guilty 
of  fraud.  Losie  v.  Ken- Vic,  Inc.,  1943, 
4S  N.Y.S.2d  914,  affirmed  266  App. 
Div.  104S,  44  N.Y.S.2d  473. 

Action  for  damages 
based  on  fraud  in  procuring  sale  of 
stock  is  not  barred  by  previous  action 
for  rescission  based  on  same  ground 
where  action  for  rescission  was  dis- 
continued by  consent  before  com- 
mencement of  action  for  damages. 
Abramson  v.  Leo,  (Sup.  1934)  240 
App.  Div.  343,  260  N.  Y.  S.  814. 

Joinder  of  Vendor  and 
Agent  in  Suit  by  Buyer  to  Rescind 
Contract  for  Sale  of  Land. —  Reaaler 
V.  Samphimor  Holding  Corp.,  (S^p. 
1922)  201  App.  Div.  344,  104  N.  Y. 
S.  363. 

"  Rescission  and  an  ac- 
tion for  damages  are  inconsistent 
remedies  and  cannot  coexist,  as  one 


rests  upon  the  avoidance  of  the  con- 
tract and  the  other  upon  its  affirm- 
ance." Fer  Crane,  J.  Merry  Realty 
Co.  V.  Shamokin,  etc..  Real  Estate 
Co.,  (1021)  230  N.  Y.  316,  321,  130 
N.a800. 

Disafflrmance,  time  of. — ^Remedy  of 
resdssioD  of  contract  must  be  invoked 
within  a  reasonable  time  after  dis- 
covery of  misrepresentation.  Soviero 
Bros.  Contracting  Corp.  v.  City  of 
New  York.  1955.  286  AppJ)iv.  435, 
142  N.Y.S.2d  508,  appeal  granted  286 
App.Div.  962,  144  N.Y.S.2d  912. 

Right  to  rescind  a  contract  for  fraud 
must  be  exercised  promptly,  and  if 
right  is  not  so  exercised  the  party 
will  be  deemed  to  have  affirmed  the 
transaction.  United  Indus.  Syndicate 
v.  Weismann,  1955.  138  N.Y.S.2d  617. 
reversed  on  other  grounds  146  N.Y.S. 
2d  665. 

Waiver. — ^Defendant's  fraud  in  mis- 
representing its  intention  of  keeping 
adequate  records  for  determination  of 
plaintiff's  share  of  profits  was  not  a 
continuing  one,  in  view  of  plaintiff's 
efforts  to  maintain  adequate  books 
after  an  award  of  arbitrators,  and 
therefore  defendant,  in  rescission  ac- 
tion, could  rely  on  defense  of  waiver 
of  its  original  fraud  based  on  act  of 
plaintiff  in  seeking  arbitration  under 
the  contract  notwithstanding  knowl- 
edge of  defendant's  original  fraud. 
Royal  Hair  Pin  Corp.  v.  Rieser  Co.. 

1062.  Mi8c.2d  ,  229  N.Y.S.2d 

603. 

§  148.    Eights  of  TUrd  Penons 
— ^Boiu  Fide  Pnrchuers 

A  bona  fide  purchaser 
is  protected  in  his  purchase  from  a 
fraudulent  buyer.  Islana  Trading 
Co.  v.  Berg,  (Sup.  1024)  200  App 
Div.  63,  204  N.  Y.  S.  023,  affirmed 
(1924)  239  N.Y.  229. 146  N.B.  845. 

TrasMction  Constitut- 
ing Larceny. —  If  the  conduct  of  the 
buyer  is  such  as  to  constitute  lar- 
ceny, as  where  he  obtains  delivery 
by  giving  a  forged  dieek  in  payment, 
no  title  passes  to  him,  and  conse- 
quently, as  against  the  party  de- 
frauded, he  can  transfer  no  title 
even  to  a  bona  fide  purchaser.  Amols 
V.  Bernstein,    {Sup.   1025)   214  App.  i 

Div.  460,  212  N.  Y.  ajilS.  I 
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Purchaser  of  soods, 
with  knowledge,  from  fraudulent 
buyer  takes  subject  to  seller's  right 
of  reclamation.  Maxherman  Co.  t. 
Alper,  (8up.  1924)  210  App.  Dlr. 
889,  20e  N.Y.S.  233. 

S  149.    Who  May  Take  Advantage 
of  Frand 

An  action  for  deceit 
based  on  a  sealed  contract  cannot  be 
maintained  by  persons  not  parties  to 


the  instrument.  Baldwin  v.  Wanagru 
Realty  Corp.,  (Sup.  1930)  231  App. 
Dir.  752,  246  N.  Y.  S.  804. 

Liability  of  Agent.!— 
Attorney  who  acted  as  agent  for  de- 
fendant but  received  no  part  of  pro- 
ceeds of  alleged  fraud  could  not  be 
held  for  damages,  in  proceeding  to 
rescind  contract  on  ground  of  fraud. — 
Re  T.  Diamond  (1937)  240  App.Div. 
781,  292  N.Y.S.  54,  affirmed  (103T) 
274  N.Y.  606,  10  N.E.2d  678. 


Constructive  Fraud 


\ 


§  152.    In  General 

Constructire  Fraud. — 
Coffeyville  First  Nat.  Bank  v. 
Wright,  (Sup.  1924)  207  App.  Div. 
S21.  202  N.  Y.  S.  774. 

The  relations  of  parties  to  a  con- 
tract may  evoke  a  presumption  of 
constructive  fraud,  which  requires 
one  invoking  the  contract  to  prove 
affirmatively  that  it  was  not  the 
product  of  undue  inflaence,  inequality, 
overreaching,  dece|)tion  or  mistake. 
In  re  McOlone's  Will,  1940,  258  App. 
Div.  596,  17  N.Y.S.2d  316,  reversing 
171  Misc.  612,  13  N.Y.S.2d  76,  re- 
versed on  other  grounds,  1041,  284 
N.Y.  527,  32  N.B.2d  539,  affirmed, 
1942,  62  S.Ct.  398,  314  U.S.  656,  86 
L.Ed.  452.  137  A.L.n.  1093.  See.  al- 
so. Shallow  V.  Carballal,  1950,  100 
N.Y.S.2d  978,  appeal  dismissed  101  N. 
E.2d  489.  motion  denied  303  N.Y. 
(m,  102  N.E.2d  .584,  affirmed  303 
N.Y.   827.   104   N.E.2d   372. 

Conveyance  by  ezecntor  indirectly 
to  himself  is  voidable  for  construc- 
tive fraud.  Le  Page  v.  Goldstein, 
(8ap.  Sp.  T.  1923)  121  Misc.  233, 
201    N.   Y.  S.   158. 

The  confidential  relation  between 
attorney  and  client  does  not  preclude 
a  purchase  by  the  attorney  of  prop- 
erty from  the  client  if  a  full  dis- 
closure of  all  material  facts  is  made. 
Moller  V.  Pickard,  (1922;  232  N.  Y. 
271.  188  N.E.  887. 

Contract  between  attorney  and 
client  fixing  fee,  made  after  retainer, 
ia  closely  scrutinized  by  the  courts, 
and  to  be  sustained  must  be  shown 
by  the  attorney  to  have  been  fair 
and    reasonable.     Matter    of    Levy, 


(Sup.  1923)   207  App.  Div.  183,  201 
N.  Y.  a  818. 

Agreement  fixing  com- 
pensation of  attorney  made  after  re- 
lation is  established  is  not  within 
section  474  of  the  Judiciary  Law  to 
the  effect  that  compensation  is  gov- 
erned by  agreeement,  and  the  attor- 
ney to  enforce  the  agreement  must 
show  that  the  provisions  were  fair 
and  reasonable  and  were  fully  known 
and  understood  by  the  client.  Cooper 
V.  Conklin,  (Sup.  1921)  197  App 
Div.  205,  189  N.  Y.  8.  652. 

Presumption.— A  presumption  of 
constructive  fraud  in  transfer  of  prop- 
erty does  not  become  operative  merely 
because  relationship  of  parent  and 
child  exists  between  parties  to  trans- 
action, but  presumption  will  arise  only 
if  affirmative  proof  establishes  dr- 
cnmstances  of  inequality  which  pro- 
vide the  vitiating  element  In  re 
Kamen's  Estate,  1950,  99  N.Y.S.2d 
148. 

§  163.    Particular  Fiduciary  Re- 
lations 

Sale  by  Director  to 
Corporation. — New  York  Trust  Co.  v. 
American  Realty  Co.,  (1926)  244 
N.Y.  209,  166  N.B.  102. 

Duty  of  Father  to  Ad- 
vise Children  of  Their  Interest  in 
Land  as  Heirs  of  Deceased  Mother. — 
Collins  V.  McKenna,  (Sup.  Sp.  T. 
1921)  116  Misc.  72,  189  N.  Y.  S.  433. 

Assignment  of  Insurance  Policy  Ob- 
tained by  an  Uncle  from  His  Niece. — 
Action  of  trial  court  in  setting  aside 
the  assignment  sustained  on  the 
ground  that  the  evidence,  though  not 
strong,  was  sufficient  to  prove  fraud 
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on  the  part  of  the  nncle.  Lewery  r. 
Simpson,  (Sup.  1921)  196  App.  DiT. 
fiS5.  187  N.  Y.  8.  805. 

§  154.    Principal  and  Agent 

Sale  by  agent  of  Us 
own  property  to  his  principal  without 
diBclosure  of  his  ownwship  is  con- 
structively fraudulent.  Amberg  v. 
Allen,  (Sup.  1923)  207  App.  Div.  071, 
202  N.  Y.  S.  29. 

Interest  of  Agent  in 
Contract  made  for  Hia  PriadpaL — 


Universal  Steel  Export  Co.  v.  N.  &  0. 
Taylor  Co.,  (Sap.  1925)  212  App. 
DiT.  388,  209  N.  Y.  8.  67. 

Prinoipal,  Uablllty  of.— naintif 
could  not  by  its  own  stipnlation  ali- 
solye  itself  of  liability  for  fraud  prac- 
ticed by  its  agent  in  indudox  persons 
to  sign  applications  for  plaintiff's  cor- 
respondence course,  and  the  defense 
of  fraud  raised  a  triable  issue  of  fact. 
Air  Conditioning  Training  Corpora- 
tion ▼.  Wexler.  1030,  13  N.X.S.2d 
648. 


Inadequacy  of  Consideration 


I  166.    In  Cteneral 

Unconadonable  Agree- 
ment Whereby  Ezecntriz  Obtained 
Property  from  Testatrix. — ^Matter  of 
Fitapatrick,  (Surr.  Ct.  1929)  133 
Misc.  772,  234  N.  Y.  S.  234. 

Inadequacy  of  consideration. — ^In- 
adequacy of  consideration,  when  com- 
bined with  fraud,  misrepresentation, 
studied  suppression  of  true  value  of 
property,  or  other  circumstances  of 
oppression  or  even  of  ignorance,  is  a 
most  material  ingredient  in  the  case 


as  afEecting  discretion  of  court  in 
granting  specific  performance  or  de- 
termining validity  of  contract.    In  re 

Bennett's  Estate,  1960,  Mi8C.2d 

,  205  N.Y.S.2d  50. 

Inadequacy  of  consideration  does  not 
justify  an  inference  of  fraud.  Freed- 
man  v.  Montague  Associates,  Inc., 
1959,  18  Mi8C.2d  1,  187  N.Y.S.2d 
636,  reversed  on  other  grounds  9  A. 
D.2d  936,  195  N.Y.S.2d  392,  appeal 
denied  10  A.D.2d  637,  197  N.Y.S.2d 
441. 


Nondisclosure  or  Concealment 


§  159.    In  0«neral 

Concealment  as  Vit- 
iating Contract. —  Zinman  v.  Lock- 
wood,  (City  Ct.  1930)  138  MUc.  692, 
246  N.  Y.  S.  696. 

Nondisclosure. — Where 
a  surety  of  a  contractor,  on  the  lat- 
ter's  insolvency,  takes  over  the  com- 
pletion of  the  work,  he  is  under  no 
obligation  to  inform  subcontractors 
and  materialmen  of  the  contractor's 
insolvency,  and  eonseqnently  a  charge 
of  fraud  cannot  l>e  based  on  the  fail- 
ure to  disclose  such  fact  when  the 
surety  called  upon  a  materialman  to 
perform  his  contract  vrith  the  con- 
tractor for  the  supply  of  materials. 
Dwelle-EUiser  Co.  v.  i£tna  Casu- 
alty, etc.,  Co.,  (1926)  241  N.Y.  464, 
1B0NJ1617. 

Mere  silence  of  title  company  at  time 
of  negotiations  for  sale  of  property 
was  not  sufficient,  in  absence  of  trust 
or  confidential  relationship  I>etween 
parties,  to  authorize  action  to  rescind 
contract  for  fraud.    Kent-JneU  Asso- 


ciates, Inc.,  V.  Pink,  (1936)  248  App. 
Div.  759,  288  N.Y.S.  804. 

Municipality  would  not  be  relieved 
from  liability  to  subway  contractor 
for  loss  sustained  because  of  increased 
cost  of  excavation  through  presence 
of  hardpan  not  shown  by  boring 
sheets  furnished  by  munidpality  and 
aflixed  to  contract,  by  fact  tliat  con- 
tractor did  not  rely  on  such  borings,  if 
municipality  had  acquired  knowledge 
tending  to  put  in  question  accuracy 
of  the  borings  set  forth  in  contract 
through  other  tests,  and  withheld  miA 
information  from  contractor.— Arthur 
A.  Johnson  Corporation  v.  Oty  of 
New  York  (1937)  162  Misc.  666,  296 
N.Y.S.  647,  affirmed  (1987)  251  App. 
Div.  811,  298  N.Y.S.  18& 

If  with  intent  to  deceive  either  party 
to  a  contract  of  sale  conceals  or  sup- 
presses a  material  fact  which  he  is 
in  good  faith  I>onnd  to  disclose,  sil- 
ence is  equivalent  to  a  false  repre- 
sentation.—Noved  Realty  (3orporatioD 
V.  A.  A.  P.  Co.  (18S7)  260  AppJ)iT. 
1,  298  N.Y.S.  88«. 
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Nefllfeno*  In  Nondlsolosnre.— Ar- 
thur A.  Johnson  Corporation  r.  Olty 
of  New  York  (1987)  182  Misc.  868, 
295  N.X.S.  647,  affirmed  (1937)  2S1 
AppJMv.  811,  298  N.Y.8.  188. 

§  161.    Oontracti  Beqniring  Vhm- 
rima  Fides  Generally 

Contracts  of  Guar- 
anty.—"Contract  of  guaranty"  is  one 
entitling  guarantor  to  full  disdosare 
of  every  point  likely  to  bear  on  his 
disposition  to  enter  into  it. — First 
Citixens  Bank  &  Tmst  Co.  of  Utica 
▼.  Sherman's  Bstate  (1987)  2S0  App. 
DiT.  339,  294  N.T.S.  131. 

Honesty  and  fair  dealing  required 
bank,  releasing  its  interest  in  home- 
stead, held  as  security  for  loan,  to 
borrower  and  his  wife  before  execu- 
tion of  contract  guaranteeing  pay- 
ment thereof,  to  speak  out  and  cor- 
rect guarantor's  false  impression  that 
bank  still  held  such  interest  as  se- 
curity, and,  having  failed  to  do  so,  it 
cannot  enforce  such  contract  against 
gnarantor'a  estate.   Id. 

Debtor's  reconveyance  of  his  inter- 
est in  his  deceased  father's  homestead 
to  creditor  nearly  two  years  after 
death  of  one  entering  into  contract 
guaranteeing  payment  of  such  indebt- 
edness under  mistaken  belief  that 
creditor,  which  had  released  such  in- 
terest to  debtor,  still  held  assignment 
thereof  as  collateral,  did  not  relieve 
creditor  from  responsibility  for  its 
failure  to  deal  honestly  and  fairly  with 
Kuarantor  by  correcting  such  false 
impression  during  his  lifetime,  and 
hence  did  not  render  his  estate  liable 
on  contract.    Id. 

Concealment  of  facts,  which  would 
have  deterred  surety  from  entering 
into  suretyship  contract  or  increased 
risk  of  his  undertaking,  constitutes 
fraud  and  prevents  enforcement  of  his 
oUigation.    Id. 

Suretyship  contract  is  contract 
nberrime  fides,  especially  where  it  is 
pardy  rdnntary.    Id. 

§  162.    Oonfldential  Belations 

Kelesse;  failure  of 
general  insurance  agent  to  disclose 
facta  to  principal  held  to  constitute 
fraud  invalidating  release.  Insur- 
ance Co.  of  North  America  t.  Whit- 


lock,  (Sup.  1926)  216  App.  Div.  78, 
214  N.  T.  8.  697. 

Duty  to  Diselos* 
Facts.— Neglect  to  speak  by  one  ow- 
ing duty  under  drcumstances  to  do 
so  will  be  deemed  deliberate  suppres- 
sion of  truth  amounting  to  construe 
dve,  if  not  actual,  fraud.— First  CSti- 
sens  Bank  &  Trust  Co.  of  Utica  v. 
Sherman's  Estate  (1937)  260  App. 
Div.   339.   294  N.X.S.   181. 

Whenever  question  arises  as  to  en- 
forceatdlity  of  agreement  between  two 
persons  standing  in  dose  relationa, 
question  also  arises  as  to  whether  re- 
lationship was  one  which  law  consid- 
ers confidential  and  as  giving  rise  to  a 
duty  of  preliminary  explanation  by 
party  aeserting  the  right  to  the  ad- 
vantage. In  re  McOlone's  Will,  1989, 
169  Misc.  498,  8  N.Y.S.2d  186,  affirmed 
266  App.Div.  1074,  11  N.Y.SJ2d  3. 

A  party  to  contract  is  required  to 
disclose  fact  to  other  party  only  when 
there  is  duty  to  make  such  disdosnre, 
and  such  duty  is  not  raised  by  mere 
drcumstance  that  fact  is  material 
and  known  only  to  one  of  parties  or 
that  party  knowing  of  fact  knows  that 
other  party  is  acting  in  ignorance 
thereof.  D'Alessendra  v.  Manufac- 
turers Cas.  Ins.  Co.,  1951,  106  N. 
Y.S.2d  661. 

Failure  of  party  to  contract  to  say 
anything  to  other  party  about  mate- 
rial fact  known  only  to  silent  party 
is  not  fraud,  where  no  confidential  or 
fidudary  relation  exists  and  no  false 
statements  are  made  or  acts  done  to 
mislead  such  other  party.    Id. 

Reliance  on  Disclo- 
sures.— One  seeking  redress  for  fraud- 
ulent concealment  must  be  shown  to 
have  relied  on  one  with  whom  he 
was  dealing  to  disdose  true  facts 
and  drcumstances  relating  to  trans- 
action and  to  have  been  induced  by 
suppression  of  such  facts  to  enter 
into  agreement.— First  Citizens  Bank 
&  Trust  Co.  of  Utica  v.  Sherman's 
Estate  (1937)  260  App.Div.  839,  294 
N.Y.S.  131. 

Real  Estate  Agent 
Must  Disclose  to  Principal  All  Mate- 
rial  Facts. — Silberkraus  v.  Reinhard, 
(Sup.  1927)  221  App.  Div.  616,  225 
N.  Y.  S.  14. 

Concealment  Annalling 
Marriage.— Evidence  held  not  to  show 
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that  wife  withheld  from  intended 
husband  information  that  twelve  yean 
prior  to  marriage  she  had  nndergone 
an  hysterectomy  and  was  thereby  pre- 
rented  from  bearing  children,  so  as 
to  entitle  hnsband  to  decree  of  annul- 
ment of  marriage  on  ground  of  fraud. 
—Osborne  r.  Osborne  (1937)  122  NJ. 
Bq.  12,  191  A.  783. 

Where  woman,  who  knows  her- 
sdf  to  be  incapable  of  conceiTing  and 
bearing  children,  does  not  disclose 
that  fact  to  her  intended  husband, 
hoslMUid,  upon  learning  of  fact,  may, 
in  appropriate  action,  procure  a  de- 
cree for  annulment  on  ground  of  fraud 
under  general  equity  Jurisdiction  of 
Chancery  Court.    Id. 

Husband  and  wife  transacttons< — 
A  fiduciary  and  confidential  relation 
exists  between  the  average  husband 
and  vrife,  and  when  the  husband  ob- 
tains an  advantage  by  reason  of  a 
^contract  made  by  him  with  his  wife, 
fturden  is  cast  on  him  to  show  that 
agreement  was  freely  and  deliber- 
.ately  made,  and  that  it  is  fair  and 
equitable.  In  re  Denny's  Estate, 
1957,  S  Misc.2d  475,  160  N.X.S.2d 
722. 

A  presumption  of  fraud  will  only 
arise  between  persons  standing  in  a 
mutual  relationsliip  of  trust  and  con- 
fidence, as  in  the  case  of  a  husband 
and  wife,  where  there  is  evidence  of 
some  overreaching,  misrepresenta- 
tion, or  deceit,  by  reason  of  which 
there  was  advantage  gained  by  one 
who  deceived  or  detriment  to  one 
who  was  deceived,  and,  in  absence 
of  such  evidence,  fraud  will  not  be 
presumed.    Id. 


S  164.    SaleofOliatteU 

Sole  of  Caveat  Emptor. 
— ^reen  v.  Knoeppert,  (Sup.  Sp.  T. 
1921)    188  N.  Y.  S.  413. 

Contract  of  Sale  Containing  War- 
ranty; Kule  of  Cayeat  Emptor  In- 
applicable.— No.  OlS  Flatbush  Ava 
Corp.  V.  Hatoff,  (1920)  120  Mise 
573,  214  N.  Y.  a  138. 

§  165.    Sale  of  Land 

Voluntary  (^nreyases 
to  Reputed  Wife  —  Hondiscloanrs  of 
Invalidity  of  Marriage. —  Where  land 
is  voluntarily  conveyed  by  a  man 
to  his  reputed  wife,  her  failure 
to  disclose  the  fact  that  their  mar- 
riage was  invalid  will  furnish,  it 
seems,  ground  for  setting  aside  the 
conveyance.  Faulkner  v.  Rudell, 
(Sup.  1020)  194  App.  Div.  810,  IBS 
N.  Y.  8.  700. 

Nondisclosure  of  Destruction  of 
Building  on  Land  Conveyed. — Where 
under  a  contract  for  the  sale  of  law  I 
the  risk  of  the  destruction  of  a  build- 
ing is  on  the  purchaser,  the  vendor's 
failure,  at  the  time  the  contract  is 
ekwed  by  a  conveyance,  to  disclose 
the  destruction  of  a  building  cannot 
be  made  the  basis  of  a  charge  of 
fraud.  (}ammarata  v.  Merkewita. 
(Sup.  Sp.  T.  1923)  120  Misc.  503. 
108  N.  Y.  S.  826. 

§  166.    Sale  of  Chose  in  Action 
and  Secnrities 

Duty  to  Disclose  la- 
solvency  of  Maker  of  Note  Traiu- 
ferred  in  Payment  of  Debt. — Wilmot 
Engineering  Co.  v.  Blanefaard,  (Sop. 
1924)  208  AppXHv.  218,  208  N.T 
S.  700. 


Failure  to  Perform  Contract  or  Promise 


i  168.    In  General 

Failure  to  Peifonn 
Promise  as  Basis  of  Fraud. —  Trieper 
V.  Bulkley,  etc.,  (yO.,  (Sup.  App.  T. 
1022)  119  MSsc.  597,  197  K.  Y.  S. 
88. 

Failure  to  Perform  Promise. — ^Ib 
an  action  to  rescind  a  conveyance  of 
an  interest  in  real  property  on  the 
ground  that  defendant's  promises  and 
representations  that  she  would  pro- 
vide a  home  for  plaintiff  and  support 
and  maintain  her,  made  a«  an   in- 


ducement for  and  consideration  for 
the  conveyance,  were  false  and  fraud- 
ulent; that  defendant  never  intended 
to  carry  out  her  promises  and  bad 
failed  and  refused  to  perform  them, 
a  finding  that  the  conveyance  was 
originally  induced  by  actual  fraud  is 
not  supported  by  the  evidence  where 
the  record  discloses  that  for  mure 
than  three  years  thereafter  the  de 
fendant  maintained  and  supported 
plaintiff  at  an  expense  very 
greater    than    the    inomae    ^ 
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from  the  property  conveyed.  Den- 
nerlein  v.  Martin,  (1928)  247  N.  Y. 
145,  156  N.EI  881. 

Misrepresentation  of 
Intent  to  Perform  Promise.—-"  It  is 
trne  that  the  mere  failure  to  keep 
one's  promise,  even  if  the  promisor 
has  no  excase  for  his  failure  so  to  do, 
cannot  be  made  the  basis  of  an  action 
in  fraud.  But  where  one,  for  the 
purpose  of  inducing  another  to  enter 
into  a  contract  with  him,  intention- 
ally makes  a  false  statement  of  what 
he  intends  to  and  will  do,  such  state- 
ment constitutes  fraud,  if  the  party 
to  whom  it  was  made  relies  thereon, 
and  will  sustain  an  action  for  dam- 
ages." Hobaica  t.  Byrne,  (Sup.  6p. 
T.  1924)  123  Misc.  107,  205  N.  Y. 
S.  7. 

Intention  not  to  perform  agreement 
may  be  made  a  basis  o{  a  charge  of 
fraud  as  in  the  nature  of  an  implied 
misrepresentation  of  intention  or 
state  of  mind.  Thus  a  contract  for 
the  purchase  of  land  will  be  re- 
scinded at  the  instance  of  the  pur- 
chaser and  the  payments  made  there- 
under returned,  where  it  appears  that 
tlie  agent  for  the  vendor  entered  into 
an  agreement  with  the  purchasers  to 
finance  the  erection  of  a  house  on 
the  property  if  the  purchasers  would 
sign  the  contract,  that  the  purchasers 
were  induced  to  sign  the  contract 
because  of  the  agreement,  and  that 
at  the  time  the  ag^nt  made  the 
agreement  he  did  not  have  an;  in- 
tention of  carrying  it  out.  The 
statement  and  agreement  l>y  the 
agent  amounted  to  a  material  false 
representation    and   justifies    the   re- 


scission of  the  cmtract  whether  the 
act  of  the  agent  was  known  to  the 
vendor  or  not.  Moore  v.  Abbey^ 
(Sup.  1925)  213  App.  Div.  787,  210 
N.  Y.  S.  766. 

Civil  marriage  may  be  annulled  for 
fraud  where  it  was  entered  into  on 
the  faith  of  the  promise  of  the  de- 
fendant, made  without  any  intention 
to  perform  thereafter  to  have  a  re- 
ligious ceremony  performed  and  there 
was  no  consummation  of  the  mar- 
riage. Aufiero  v.  Aufiero,  (Sup. 
1928)  222  App.  Div.  479,  226  N.  Y. 
S.  611,  distinguishing  Mirizio  v. 
Mirizio,  (1926)  242  K.  Y.  74,  ISO 
N.  E.  605,  and  approving  Rutstein  v. 
Rutstein,  (1927)  221  App.  Div.  70, 
222  N.  Y.  S.  688,  and  Raphael  v. 
Raphael,  (Sup.  1927)  222  App.  Div. 
664,  225  N.Y.S.  893:  Rutstein  v. 
Rutstein,  Sup.1927,  221  App.Div.  70, 
222  N.Y.S.  688. 

A  misrepresentation  of  an  existing 
intent,  if  proved,  will  be  sufficient  to 
support  a  fraud  action  for  rescission. 
Viola  V.  Viola,  1950,  102  N.Y.SJM: 
612. 

§  169.  Intent  Not  to  Pay  for 
Ooods  Purchased,  or  the  Like, 
Generally 

Intent  not  to  pay  for 
work  performed,  coupled  with  tha 
nondisclosure  of  the  insolvency  of 
the  party  for  whom  the  work  is  to 
be  performed,  may  be  made  the  basis 
of  a  charge  of  fraud.  Dwelle-Kaiser 
Co.  v.  /Etna  Casualty,  etc.,  Co., 
(Sup.  1025)  211  App.  Div.  369,  207 
N.   y.  8.  287. 


Representations  Oenerally 


§  171.    Falsity  of  Sepresentation 
Oenerally 

Representations  Must 
Be  False. — ^Ermolieff  v.  Liss,  (Sup. 
Sp.  T.  1931 )  140  Misc.  214.  250  K.  Y. 
8.  23S. 

Sale  of  AntomoUle. 
— Hildebrand  ▼.  FrankUn-Wright  Go. 
(1937)  261  App.IMv.  771,  206  N.Y.S. 
603. 

Represeatatlons  Speak  from  Con> 
•ummafion  of  Contract.— Bepresenta- 
dona  made  for  purpose  of  inducing 
another  to  enter  into  contract  con- 


tinue to  stand  down  to  time  when 
negotiations  are  closed,  and  to  speak 
as  of  time  when  contract  is  con- 
summated and  minds  of  parties  meet. 
Guardian  Ufe  Ins.  Co.  of  America 
▼.  Aaron,  1948.  40  N.Y.S.2d  68T,  181 
Misc.  893. 

Insurance  Policies.— McLaughlin  t. 
Hepburn,  1945.  186  Misc.  290,  64 
N.Y.SJM  912. 

Stock.— Bowen  v.  Merdinger,  1949, 
196  Misc.  987,  92  N.Y.S.2d  566,  af- 
firmed 113  N.Y.S.2d  282,  279  App. 
Div,  1060. 
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§  178.    Materiality  of  Bepresenta- 
tion 

Hateiiality  of  Sepia- 
■enUtion.— Eastern  Dist.  Piece  Dye 
Worki  V.  Travelere'  Ine.  Co.,  (Sup. 
1921)  198  App.  Dir.  610,  614,  100 
N.  T.  S.  822,  affirmed  234  N.  Y.  441, 
138  N.  E.  401;  OdeU  ▼.  Barnaby, 
(Sup.  1021)  100  App.  Div.  038,  191 
N.  Y.  S.  941;  Commercial  Credit 
Corp.  T.  Third,  etc..  Streets  Oarage, 
(Sup.  1928)  131  Misc.  786,  228  N.  Y. 
S.  166:  Stem  r.  Andrews  (1937)  249 
App.Div.  171,  291  N.Y.S.  388;  Geer 
V.  Union  Mot.  Life  Ins.  Co.  (1937) 
m  N.Y.  261,  7  N.B.2d  12S,  resign- 
Bent  denied  274  N.Y.  669,  10  N.K.2d 
566. 

Rule  requiring  misrepresentation 
to  be  material  applied  to  representa- 
tion of  insured  as  to  previous  siclc- 
ness  to  obtain  life  insurance.  Travel- 
ers' Ins.  Co.  V.  Pomerantz,  (Sup. 
1926)  218  App.  Div.  431,  218  N.  Y. 
S.  400. 

Misrepresentation  u  to  Year  of 
Mannfactare  of  Automobile  Held  Kot 
Material. — Day  v.  Horton,  (Sup. 
4927)  221  App.  Div.  686,  226  N.  Y. 
H.  368. 

Materiality  as  Qaestloa  for  Jnry.^ 
UcConlcey  v.  Title  Guarantee  &  Trust 
Co.  (19S7)  260  App.DiT.  7,  293  N. 
X.S.  802. 

Insnranoe  Misrepresentation  Ma- 
terial as  Matter  of  Law.— Prodovsky 
T.  New  York  Life  Ins.  Co.  (1937)  162 
Misc.  1.  293  N.Y.8.  666. 

"Material."— Misrepresentation  in 
procuring  insurance  is  "material" 
where  it  sul»tantially  thwarts  purpose 
for  which  information  is  demanded 
and  induces  action  which  insurer 
might  otherwise  not  have  taken,  as 
rfiown  by  whether  insurer  was  pre- 
vented from  exercising  choice  of  ac- 
cepting or  rejecting  application  on 
disclosure  of  facts  which  might  rea- 
sonably affect  choice,  and  whether  in- 
surer might  have  issued  policy  even 
if  information  had  been  furnished  is 
immaterial. — Geer  v.  Union  Mut.  lite 
Ins.  Co.  (1937)  273  N.Y.  261.  7  N.B. 
2d  125,  reargumoit  denied  274  N.Y. 
860,  10  N.KM  666. 

As  respects  materiality  of  represen- 
tation inducing  issuance  of  insurance 
policy,  where  departure  from  accurate 


statement  of  truth  is  ao  ali^t  that 
difference  would  not  affect  dedaion  of 
any  reasonable  person,  representatioa 
is  not  "material"  as  a  matter  of 
Uw.    Id. 

Proof  of  Materiality..— Manhattan 
Life  Ins.  Co.  t.  Schwarta  (1937)  374 
N.Y.874.»NJ].2dl6. 

Llating  Securities  on 
Stock  Szchange. — In  negotiations  for 
the  sale  of  securities,  where  the  in- 
tended purchaser  has  stated  that  be 
desired  to  purchase  only  listed  securi- 
ties, a  statement  by  IJie  seller  that 
application  had  been  made  or  would 
be  made  for  the  listing  of  the  sure- 
ties may  be  a  material  representation 
on  which  a  charge  of  fraud  may  be 
based.  Seneca  Wire,  etc.,  Co.  v.  A.  B. 
Leach  A  Co..  Inc.,  (1028)  247  N.  Y.  1, 
169  N.B.  700. 

Vacating  Contract.— EVery  misrep- 
resentation of  a  material  fact,  made 
with  the  intention  to  induce  another 
to  enter  into  an  agreement,  and  with- 
out which  be  would  not  have  done  so. 
Justifies  court  in  vacating  the  agree- 
ment. Rosano  v.  Rosano,  1950,  94  N. 
Y.S.2d  717. 

9  174.    "Dealers'  Tiilk" 

Dealer's  Talk. — Bare- 
ham  A  McFarland,  Inc.  v.  Kane, 
(Sup.  1930)  228  App.  Div.  396,  240 
N.  Y.  S.  123. 

§  176.    Bepresentation  as  to  Mat- 
ter of  Law  Oenerally 

Misrepresentation  as  to 
Law. — Abraham  v.  Weclisler,  (Sup. 
Sp.  T.  1923)  120  Misc.  811,  200  N.  Y. 
S.  471;  De  Franco  ▼.  Shedden  (1937) 
251  App.I>iv.  720.  296  N.Y.S.  870. 

In  absence  of  unfair  or  inequitable 
conduct,  mistake  of  law  induced  by 
defendant  is  no  t)asi8  for  relief,  but 
fraudulent  misrepresentation  of  law 
or  taking  advantage  of  other  party's 
perceived  mistake  of  law  will  at  least 
justify  rescission.  Unger  ▼.  SJagie 
Fish  Co.,  1946.  186  Miac  184,  06 
N.Y.8.2d  265.  affirmed  2(J0  App.Oiv. 
950,  58  N.Y.8.2d  332;  Applegate 
Realty  Corp.  v.  Morrisart  Realty 
Corp.,  1062,  114  N.Y.S.2d  677. 


Misrepresentation    as    te 
ability     of     Lease.— Bodensteia    't* 
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Singer,  (Sup.  Sp.  T.  1926)  125  Misc. 
327.  208  N.  Y.  S.  748. 

A  representction  m  to 
the  law  of  another  state  or  country 
ia  a  representation  aa  to  a  matter 
of  fact  and  may  be  made  the  basis  of 
a  charge  of  fraud.  Bernlian  Chenii- 
eal,  etc.,  Corp.  v.  Ship-A-Hoy,  (6up. 
1922)  200  App.  IHt.  399,  193  N.  Y. 
S.  372.  See  also  Hanna  t.  Lichten- 
hein,  (1919)  225  N.  Y.  S79,  122 
N.  K  62S. 

Federal  Law. —  The  general  rale 
that  a  misrepresentation  as  to  a  mat- 
ter of  law  cannot  be  made  the  basis 
of  a  charge  of  fraud  includes  a  mis- 
representation as  to  the  federal  law 
as  well  as  the  law  of  onr  state. 
Bernhan  Oiemical,  etc.,  Corp.  r. 
Ship-A-Hoy,  (Sup.  1922)  200  App. 
Div.  399,   193  N.  Y.  S.   372. 

Zoning  Ordinance.— In  action  for  al- 
lesed  fraud  in  sale  of  gasoUne  sta- 
tion and  repair  shop,  complaint  alleg- 
ini;  that  defendant  falsely  represented 
that  repairing  of  automobile  could 
lawfully  be  carried  on  on  premises, 
bnt  that  business  of  repairing  automo- 
biles at  premises  was  prohibited  by 
zoning  ordinance,  held  not  to  state 
cause  of  action,  since  action  for  fraud 
cannot  be  predicated  on  misrepresen- 
tation of  law,  unless  relation  of  trust 
and  confidence  exists  between  par- 
ties.—De  Franco  r.  Shedden  (1937) 
251  App.£M7.  720,  295  N.Y.S.  870. 

f  176.    Qnallflcation  of  0«n- 

eral  Rule 

Fraud  in  Obtaining 
Belease  from  Beneficiary  of  Life  In- 
surance Policy. — Parton  v.  Metropoli- 
Un  h.  Ins.  Co.,  (Sup.  1927)  129 
Misc.  493,  221  N.  Y.  S.  610. 

§  177.    Promissory      Representar 
tion 

Promissory  Represen- 
Ution.— Adams  v.  Clarlc,  (1925)  239 
K.  Y.  403.  146  N.  SX  642.  reversing 
208  App.  Div.  827  mem.,  203  N.  Y.  S. 
918;  Fowler-Curtis  Co.  v.  Dean, 
(fiap.  1922)  203  App.  Div.  317, 
196  N.  Y.  S.  7S0;  Virginia-Carolina 
Chemical  Co.  v.  Coley,  (Sup.  1923) 
200  App.  Div.  67,  200  N.  Y.  8.  393; 
Orossways  Apartments  (}orp.  v. 
Amante.   (Sup.  1926)  213  App.  Div. 


430,  210  N.  Y.  S.  346;  Bareham  ft 
McFarland,  Inc.  v.  Sane,  (Sup. 
(1930)  228  App.Div.  396,  240  N.  Y.  S. 
123;  Ermolieff  v.  Lies,  (Sup.  Sp.  T. 
1931)  140  Misc.  214,  250  N.  Y.  S.  235. 

A  representation,  in  order  to  form 
an  adequate  basis  for  either  rescis- 
sion or  an  action  for  damages  for  de- 
ceit, must  be  a  representation  as  to 
a  fact,  as  distinguished  from  a  mere 
promise  or  prophecy  or  expression  of 
opinion.  Jacob  Goodman  &  Co.  v. 
Pratt,  1955,  138  N.Y.S.2d  89. 

A  representation  to  an  intending 
lessee  that  no  building  will  be  erected 
on  an  adjoining  lot,  thereby  shutting 
out  light  and  air  to  the  apartment, 
not  Iieing  a  representation  as  to  an 
existing  fact,  cannot  be  made  the 
basis  of  a  charge  of  fraud.  Cochran 
V.  Scherer,  (N.  Y.  Mnnic.  Ct  1922) 
117  Misc.  765,  192  N.  Y.  S.  199. 

A  complaint  in  an  action  to  rescind 
the  sale  of  corporate  stocic  on  the 
ground  that  the  majority  stockhold- 
ers who  controlled  the  corporation 
made  false  representations  inducing 
the  purchase  of  stoclc  is  insufiScient 
whidi  alleges  merely  that  the  plain- 
tiff was  induced  to  purchase  the  stoclc 
on  the  false  representations  of  the 
defendants  that  they  would  devote 
their  tiest  energies  to  building  up  the 
corporation.  Stein  v.  Freund,  (Sup. 
1926)  216  App.  Div.  149,  213  N.  Y. 
S.  9. 

A  representation  that 
the  defendant  has  a  job  for  the  plain- 
tiff which  the  latter  will  be  able  to 
obtain  if  he  has  an  automobile  is 
held  a  representation  as  t<)>  a  fact 
and  not  a  promissory  representation 
merely,  and  a  charge  of  fraud  may 
be  based  thereon.  Trojanorsky  v. 
Boccafogli,  (Sup.  1925)  214  App. 
Div.  216,  212  N.  Y.  S.  89. 

When  Available  as  a  Defense.— Al- 
leged false  representations,  though 
they  relate  to  matters  of  a  promis- 
sory nature,  may  l>e  availed  of  as  a 
defense  in  action  for  breach  of  writ- 
ten contract  if  they  were  believed  by 
defendant  and  by  reason  thereof  de- 
fendant was  induced  to  enter  into  the 
contract  and  further  if  the  represen- 
tations were  made  with  knowledge  or 
intention  that  they  could  not  or  would 
not  be  carried  out.  Community  Home 
Imp.  Co.  of  N.  Y.  V.  Stanton,  1949, 
86  N.Y.S.2d  13.  ^  . 
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ProfessioR,  OceiipatioR  or  Bmiaaw. 

— One  who  holds  himself  oat  as  exer- 
cising a  profession,  occupation  or  busi- 
ness thereby  represents  that  he  is 
competent  to  perform  services  inci- 
dent to  that  profession,  occupation  or 
business  and  is  bound  to  exercise  the 
skill  which  is  reasonable  in  view  of 
that  representation.  Duenewald 
Printing  Corp.  v.  Q.  P.  Putnam's 
Sons.  1949,  276  App.Div.  26,  92  N.Y. 
S.2d  553,  reversed  on  other  grounds 
301  N.Y.  669,  93  N.BJ2d  452. 

§  178.  Bepresentatioc  as  to  Pres- 
ent Intention  or  State  of 
Mind  Ctenerally 

Mitrepreaentation  as  to 
Present  Intention. — Hobaica  v.  Byrne, 
(Sup.  Sp.  T.  1924)  123  Misc.  107,  206 
N.Y.S.  7;  Coppo  v.  Ck>ppo  (1937)  163 
Misc.  249,  297  N.Y.&  744. 

Representation  as  to  present  inten- 
tion may  be  made  the  basis  of  a 
charge  of  fraud,  as  where  a  landlord 
represents  that  he  is  not  and  will  not 
accept  renewal  of  leases  from  other 
tenants  of  apartments  for  less  than 
a  certain  amount.  Kulerban  Hold- 
ing Corp.  T.  Blanner,  (N.  Y.  Munic. 
Ct.  1921)  190  N.  Y.  S.  484. 

§  180.  Representation  by  Agent 
as  to  Authority 

Unauthoxixed  Sale  by 
Anctioneer;    Statute    of    Frands.— 


Where  the  auctioneer  representing  as 
undisclosed  principal  exceeded  his  an- 
thority  in  knocking  down  property  to 
a  bidder,  he  cannot  be  held  for  breach 
of  warranty  of  authority  in  the  ab- 
sence of  the  compliance  with  the  stat- 
ute of  frauds,  because  in  order  to 
make  the  agent  liable  the  unauthor- 
ised contract  must  be  one  which  the 
law  would  enforce  agitinst  the  prin 
cipal  if  it  had  been  properly  autho^ 
ized  by  him.  Peters  v.  Day,  ( Sup.  8p 
T.  1926)  126  Misc.  41,  210  N.  Y.  S 
42,  following  Baltsen  v.  Nicolay,  53 
N.  Y.  467. 

Joinder  of  Agent  and 
PrincipaL —  In  an  action  by  a  sellei 
to  recover  damages  for  breach  of  a 
contract  for  the  sale  of  goods,  the 
seller  may  join  both  the  alleged  agent 
of  the  buyer  and  the  buyer,  where 
the  goods  are  rejected  by  the  buyer 
on  the  ground  that  the  agent  had  no 
authority  to  act  for  it,  since  sertion 
213  of  the  Civil  Practice  Act  specifi- 
cally provides  that  where  the  plaintiR 
is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  redresa  he  may 
join  two  or  more  defendants,  to  the 
intent  that  the  question  as  to  whicti. 
if  any,  of  the  defendants  is  liable,  and 
to  what  extent,  may  be  determined 
as  between  the  partiea  Jamison  *■ 
Lamborn,  (Sup.  1923)  207  App.  Di» 
376,  202  N.  Y.  S.  1 13. 


Statement  of  Opinion,  Expectation  or  Hope 


§  181.    General  Rule 

Statement  of  Expec- 
tations.—  Fowler-Curtis  Co.  v.  Dean, 
(Sup.  1922)  203  App.  Div.  317,  196 
N.  Y.  S.  760;  Bareham  *  McFarland, 
Inc.  V.  Kane,  (1930)  228  App.  Div. 
396,  240  N.  Y.  S.  123. 

Representation  as  to 
Future  Event  as  One  of  Fact. — Some- 
what similar  to  a  misrepresentation 
of  present  intention  the  view  has 
been  taken  by  the  (Tourt  of  Appeals 
in  a  case  involving  alleged  fraudu- 
lent representations  in  the  sale  of 
stock,  that  though  the  representa- 
tion relates  to  something  to  be  done 
in  the  future  hy  the  corporation,  it 
may  be  made  the  basis  of  a  charge 
of  fraud  if  the  statement  is  made 
positively  and  with  knowledge  that  it 
is  false  and  that  the  thing  is  not  to 
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be  done.  "Such  statements  and  repre- 
sentations when  false  are  artionablr 
within  the  authority  of  Adams  v. 
Gillig,  (199  N.  Y.  .SI 4)."  Riuwoller 
v.  Lurie,  (1919)  226  N.  Y.  464.  122 
M.B.6S4. 

Future  Events.— A  misrepresents' 
tion  as  to  future  details  of  perform- 
ance of  contract  is  not  such  fraud 
as  can  avoid  it,  and  evidence  thereof 
is  incompetent  to  sustain  defense  of 
fraud  in  action  on  contract.  Woodi 
V.  Bard,  1938,  2  N.Y.&2d  254. 

§  182.    Application     of     OenersI 
Bole 

Stradlvarian  VMa 
—Banner  v.  I^on  &  Healy  (1987)  M 
App.Div.  660.  203  N.Y.S.  286.  sflns- 
ed,   1038,   277   N.Y.   ff70,    U  NJCN 

Digitized  by  VjOOQIC 


FRAUD  §    197 


Representation  aa  to  Title 

§  184.    In  Qeneral  §  185.    Appllcatioii     of     0«neral 

Representation  •■  to  Bnle 

TlUe.— «chickler  v.  Penrod  Co.,  Ina,  HepresenUtlon  M  to 

(Sup.  1928)  222  App.  Div.  627,  227      *«™;  of  existing  mortgage  on  land 
N    Y   8   331  purchased  may  be  made  the  basia  of 

a    charge    of    fraud.     Rnckstuhl    r. 

Healy,  1927,  222  App.DiT.  162,  225  M. 

Y.S.  670. 

Representation  as  to  Financial  Condition 

8  187.    Particular       Transactions     Provisions  of  Will  Bar  to  Aetlon  ia 

Oonerallv  AlMonoe  of  Frand.— Oumee  t.  Has- 

Release  of  Co.tr.et      ^uck,  (1936)  287  N.Y.  67.  196  N.B. 
to  Bequeath  Exeouted  in  Ignoranoe  of      ^^' 

Representation  as  to  Value  Generally 

§  189.    Ctoneral  Rule  H§  194.    Representation      aa      to 

Bepresentation  aa  to  ^|        Rents  and  Profits 
Value.— Wheelocic   v.   Bennett,    (Sup.||  Representation  as  to 

1923)  207  App.  Div.  89,  201  N.  Y.  B.Wj^^t^  Received  from  L«id.-Re8s- 
^'*-  5  ler    T.    Samphimor    Holding    Corp., 

^  (Sup.  1922)   201  App.  Div.  344,  194 

§  191.    Representation  as  to  Ool-  {;  N.  Y.  &  363;  Yedlin  v.  Rubin,  (Sup. 

lateral  Facts  Affecting  Value  i'  1827)  219  App.  Div.  694,  220  N.  Y. 

Generally  m.  ^'  '^'  ^'^^''^^^  ^-  Penrod  Co.,  Ine., 

_  ...  .  *  (Sup.  1928)  222  App.  Div.  627,  227 

Collateral    Fact.    ASJe"S!!r    VaiJIL       t  »•  Y.  8.  381,  SedgS^^ld  Holding  Co. 
^UatoralFact.^  Affecting   ValML-  ^  ^    ^^^  ^^  g^^  ^^^  ^        ,g 

White  V-  Hmwatha  Silver  B  adc  Fox   :     ^g       g  g  pj  g    gM  N.  Y. 

Corp.,    (Sup.    1924)    123   Misc.   868,  ,    g  ,_g  *^*^  ' 

206  N.  Y.  8.  847.       ^     ,  _^     ^,  ^   '<    "  A  teprenontation  mad. 

Representation  as  to  Facts  Affect-      ^^  ^  intending  lessee  as  to  the  rents 
ing.  Value  of  Stock  Sold^WlUUmsv.  ;       j^  j,     ^y^^,  t^^^^^s  of  the  build- 

316,  208  N.  Y.  S.  691.  *    1,^^  ^^^  ^  „^^  ^y  reductions, 

■^    may,  it  has  been  held,  be  made  the 

9  193     Representation  as  to  Cost      basis  of  a  charge  of  fraud.    Greene 

Misrepresentation   of      v.  O'Leary,   (Sup.  App.  T.  1921)  191 
Cort    of   Goods   Purchased    on  Joint      N.    Y.   S.   338.     See   also   Kulerban 
Adventure.— Columbian    Laundry   v.  '    Holding    Corp.    v.    Blauner,    (N.    Y. 
Hencken,  (Sup.  1922)  203  App.  Div.      Munic.  C%.  1921)  190  N.  Y.  S.  484. 
140.  196  N.  Y.  8.  623.  W^ 


Reprrsentation  as  to  Character  and  Condition  of  Property 

§  196.    Sale  of  Glioses  tn  Action     §  197.    Character   and   Condition 
Misrepresentation  as  of  Land  Sold  or  Leased  Qen- 

to    Assets,   etc.,    of   Corporation    in  orally 

Sale  of  Stock.— Cacicedo  v.  McAteer,  Refonnation  of  Con- 

(Sup.   1927)  220  App.  Div.  186,  221      tract.— A  defendant  is  not  entitled  to 

itraet  wheroi 

Taoosle 


S.  Y.  S.  60.  a  refonnation  of  the  contraet  wheroi 

ooqI 
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it  appoftr*  tbat  it  had  full  oppor- 
tunity for  ezaminatinn  and  in  the 
absence  of  evidence  showing  that  de- 
fendant was  misled  in  any  way  by 
plaintiff.  Williams  t.  Eldred  Refin- 
ing «J0.,  (Sup.  1027)  130  Uise.  721, 
224  M.  Y.  S.  340. 

RepieMBtation  aa  to 
Size  of  Loft  Let. — Where  an  intend- 
ing lessee  notifies  the  lessor  that  ha 
will  not  rent  a  loft  unless  it  is  of 
certain  dimensions,  representations 
by  the  lessor  as  to  its  dimensions 
may  be  made  the  basis  of  a  charge 
of  fraud  though  its  falsity  may  have 
been  ascertained  by  an  inspection  and 
measurement  of  the  loft,  as  where  a 
loft  was  represented  to  be  40  feet  by 
100  feet,  whereas  in  fact  H  was  only 
about  23  feet  by  86  feet.  Rosenthal 
V.  Qrabelsky,  (Sup.  App.  T.  1921) 
188  N.  Y.  S.  473. 

Notiee,  Actual  and 
CoRstraotlve.— A  pnrdiaser  of  land  is 
chargeable  with  notice,  by  implica- 
tion, of  every  fact  as  to  which  pur- 
chaser, with  reasonable  prudence  or 
diligence,  ought  to  have  become  ac- 
quainted.—Keller  ▼.  First  Nat.  Bank 
&  Trust  Co.  of  Huntington  (1037) 
163  Blisc.  925,  298  N.Y.S.  182. 


A  purchaser  of  land  ia  ebargeaU* 
with  notice,  by  implication,  of  every 
fact  affecting  title,  which  would  bs 
discovered  by  examination  of  iMta 
or  other  muniment  of  title  of  vendor. 
Id. 

Purchaser  will  take  property  free 
from  latent  equities  and  secret  trusty 
since  rule  of  caveat  emptor  charge* 
purchaser  only  with  those  things 
which  he  miglit  discover  with  reason- 
able diligenoe.    Id. 

Representation  that  a 
sewer  had  been  Udd  in  a  land  derri- 
opment  may  be  made  a  basis  for  a 
charge  of  fraud  so  as  to  authoriae  a 
rescission  of  a  purchase  of  lota.  Rosa 
V.  Union,  etc..  Trust  Co.,  (Sup.  App. 
T.  1021)  180N.  Y.  S.  87. 

§  198.    Identity,      Loeation      or 
Acreage 

Where  a  vendor  points 
out  certain  lots  as  the  ones  sold  and 
knowingly  conveys  other  lota  without 
the  knowledge  of  the  purchaser  a 
charge  of  fraud  may  be  liased  thereon. 
Vihart  v.  Broadway  Development 
Corp.,  (Sup.  App.  T.  1021)  115  Misc. 
410,  188  N.  Y.  S.  476. 


Intent  to  Deceive  or  Defraud 


§  199.    In  Ckneral 

Intent  Inferred  When  the  Natural 
Coaseqaence  of  Misrepresentation.— 
Habeeb  v.  Daas,  Sup.1021.  196  App. 
Div.  974,  188  N.Y.S.  925,  affirming  on 
opinion  below  per  Cropsey,  J.,  Ill 
Misc.  437,  181  N.Y.S.  392;  Brmoliefl 
V.  Lisa,  Sup.Sp.T.1931,  140  Misc.  214, 
250  N.Y.S.  235. 

Misiepresentation 
without  Intent  to  Deceive  Will 
Afford  Equitable  Relief. — Knight  v. 
Kitchin,  (Sup.  193')  237  App.  Div. 
506,  261  N.Y.S.  809;  Moses  v.  Carver 
1937,  164  Misc.  204.  298  N.Y.S.  378. 
affirmed.  1938,  254  App.Div.  402,  5 
N.Y.S.2d  783. 

To  have  contract  rescinded  for 
fraud  or  misrepresentation,  it  is  not 
necessary   that   person   making   mia- 


representation  should  have  known  of 
Its  falsity,  innocent  misrepresenta- 
tion being  sufficient. — Uoses  v.  Carver 
(1937)  164  Misc.  204,  298  N.Y.8. 
378. 

Even  an  innocent  misrepresents- 
tion  would  avoid  policy  if  it  material- 
ly affected  acceptance  of  risk  or 
hazard  assumed  by  insurer. — Picdnin- 
ni  V.  .Xtna  Ufe  Ins.  Co.  (1937)  250 
App.Div.   498,   294   N.Y.S.   880. 

§  200.    Pleading  and  Proof  of  In- 
tent 

Pleading  Intent  to  De- 
ceive.—  If  facts  alleged  show  intent 
to  deceive  express  allegation  of  intent 
is  unnecessary.  Habeeb  v.  Daas, 
(Sup.  I»2I)  196  App.  Div.  974,  188 
N.Y.S.  938. 
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§    204 


Scienter  or  Knowledge  of  Falsity  of  Bepresentaiion 


§  201.    In  Qeneral 

Knowledge  of  Falsity 
of  RepreeentJition. — Radel  v.  134 
West  26tli  St  Bldg.  Corp.,  (Sup. 
1928)  222  App.  Div.  617,  226  N.  Y. 
S.  560;  Arthur  A.  Johnson  Corpora- 
tion V.  City  of  New  York  (1987)  162 
Misc.  665.  295  N.Y.S.  547.  affirmed 
(1937)  251  App.DiT.  811,  298  N.Y.S. 
188. 

Scienter. —  Eastern 
Diet.  Piece  Dye  Worlcs  v.  Travelers' 
Ins.  Co.,  (Sup.  1921)  108  App.  Div. 
610,  615,  190  N.  Y.  S.  822. 

To  sustain  an  action  or  defense  of 
fraud  one  must  allege  representation, 
falsity,  scienter,  deception  and  injury. 
Falk  T.  Goodman,  1958,  14  Misc.2d 
964. 178  N.Y.S.2d  471. 

EnowledKe  of  falsity  of  misrepre- 
sentation not  necessary  when  relief 
by  way  of  resdssion  is  sought 
Borenstein  v.  Spiegel,  (Sup.1927) 
220  App.Div.  231,  221  N.Y.S.  150. 

Scienter  which  will  authorise  an  ac- 
tion based  on  fraud  because  of  seller's 
representations  as  to  the  thing  sold 
is  not  established  in  absence  of  evi- 
dence which  would  Justify  a  finding 
tbat  seller  gave  or  attempted  to  give 
the  impression  of,  or  had  actual 
knowledge  of  the  fact  represented,  or 
that  there  was  a  pretense  of  knowl- 
edge or  reckless  indifference  to  knowl- 
edge in  any  statement  made  by  seller. 
—Banner  v.  Lyon  &  Healy  (1937)  249 
App.Div.  569,  293  N.Y.S.  236,  affirm- 
ed. 1938,  277  N.Y.  570,  13  N.E.2d 
774. 


§  202.    Qualification    of    (General 
Bnle  as  to  Scienter 

Representation  Reck- 
lessly Made. — ^Archibald,  etc,  (3o.  v. 
Banque  Internationale  de  Commerce, 
(Sup.  1926)  216  App.  Div.  322,  214 
N.  Y.  S.  366. 

Innocent  Representa- 
tion as  Ground  for  Rescission. — "Inno- 
cent misrepresentation  is  sufficient, 
and  this  rule  applies  to  actions  at 
law  based  upon  rescission  as  well  as 
to  actions  for  rescission  in  equity." 
Seneca  Wire,  etc.,  Oo.  v.  A.  B.  Leach 
k  Ck>.,  Inc.,  (1928)  247  N.  Y.  1.  169 
N.B.  700. 

'  An  action  would  lie  to  rescind  sale 
of  realty,  made  on  seller's  material 
misrepresentations,  though  such  mis- 
representations were  innocently  made. 
— Lindlots  Realty  Corporation  v.  Suf- 
folk County  (1937)  251  AppJMv. 
340.  296  N.Y.S.  599. 

A  misrepresentation 
may  afford  ground  for  rescission 
though  not  made  with  a  fraudulent 
intent  or  knowledge  of  its  falsity. 
Bloomquist  v.  Farson,  (1918)  222  N. 
Y.  375,  118  N.  E.  855,  affirming  170 
App.  Div.  64,  166  N.  Y.  S.  47,  which 
affirmed  88  Misc.  616,  161  N.  Y.  & 
366;  Lent-Agnew  Realty  Co.  v.  Tre- 
bert,  (Sup.  1925)  212  App.  Div.  460, 
208  N.  Y.  S.  598;  Ryon  v.  Wana- 
maker,  (Sup.  8p.  T.  1921)  116  Misc. 
91,  190  N.  Y.  S.  260;  Ruckstuhl  ▼. 
Healy,  (Sup.  1927)  222  App.  Div. 
162,  226  N.  Y.  S.  570;  Battle  v. 
Calavitta,  (Sup.  1028)  132  Misc.  48, 
228  N.  Y.  S.  624;  Matter  of  Clark, 
(Sup.  1931)  233  App.  Div.  487,  253 
N.  Y.  S.  524. 


Reliance  on  Representation 


§  204.    In  Gkneral 

Reliance  on  Representa- 
tion,—  Hogan  V.  Producers'  Develop- 
ment Co.,  (Sup.  1922)  200  App.  Div. 
29,  192  N.  Y.  S.  337;  Badel  v.  134 
West  25th  St.  Bldg.  Corp.,  (Sup. 
1928)  222  App.  Div.  617,  226  N.  Y. 
8.  560;  Ermolieff  v.  Liss,  (Sup.  Sp. 
T.  1931)  140  Misc.  214,  260  N.  Y.  8. 
285;  Stem  v.  Andrews  (1937)  249 
App.DiT.  171.  291  N.Y.S.  833. 

1  H.Y.L.  Contracts— 6  «1 

1962  P.P.  ** 


Right     to     Rely.— 

Prospective  buyers  of  motortruck 
were  not  charged  with  active  vigilanw 
to  ascertain  truth  of  salesman's  state- 
ment regarding  capacity  of  truck, 
since  buyers  had  right  to  rely  upon 
correctness  of  representation  unless 
they  knew  or  had  reason  to  believe 
that  representation  was  inaccurate. 
— Angerosa  v.  White  Co.  (1936)  248 
App.Div.  425,  290  N.Y.S..  204,  affirm- 
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ed.   1938.   275  N.T.  524,   U  NJE2i 
325. 

Test  of  Misrepresentation^— A  con- 
ciasive  test  of  misrepresentations  be- 
ing the  inducement  to  a  contract  la 
the  fact  that  the  complaining  part; 
would  hare  refused  his  consent  if  the 
representations  had  not  been  made 
or  if  be  had  Imown  the  tmth.  Jones 
r.  Title  Gaarantee  &  Tmst  Co.,  1038, 
277  N.Y.  415,  14  NJ:.2d  469. 

§  205.    Bepresentation  as  Sole  In- 
dncement 

Repieaentation  aa 
Sole  Inducement. — ^Archibald,  ete., 
Co.  V.  Banque  Internationale  de  Com- 
merce, (Sup.  1920)  21B  App.  DiT. 
322,  214  N.Y.S.  366;  Jones  v.  O^tle 
Guarantee  &  Trust  Co.,  1938,  277 
N.T.  416, 14  N.B.2d  460. 

§  206.    Negligence  in  Belying  on 
Bepresentation 

Negligence  in  Relying 
on  Representation.— Wheelock  r. 
Bennett,  (Sup.  1923)  207  App.  Div. 
80,  201  N.  Y.  S.  70«. 

Negligence  In  reliance 
on  misrepresentation  does  not  defeat 
charge  of  fraud.  Rosrathal  v.  Gra 
belsky,  (Sup.  App.  T.  1921)  188  N. 
Y.  8.  473;  Yedlin  v.  Rubin,  (Supi 
1027)  210  App.  Civ.  694,  220  N.  Y. 
a  646. 

That  the  party  deceived  may  have 
been  overtrusting  does  not,  if  he  ia 
fact  relies  on  the  misrepresentation, 
preclude  him  from  basing  a  charge 
of  fraud  thereon.  "  It  is  certainly 
not  just,"  says  Whitaker,  J.,  quoting 
with  approval  from  a  case  in  the 
Court  of  Appeals,  "  that  one  who  has 
perpetrated  a  fraud  should  be  per- 
mitted to  say  to  the  party  defrauded 
when  he  demands  relief  that  he  ought 
not  to  have  believed  or  trusted  him." 
Vihart     v.     Broadway    Development 


Corp.,  (Sup.  App.  T.  1021)  116  Ifisc 
410,  188  N.  Y.  S.  476. 

Misrepresentation  aa 
to  Term  of  Recorded  Mortgages  as 
Ground  for  Raeciision. — Ruckstuhl  v 
Healy,  (Sap.  1927)  222  App.  Div 
162,  226  N.  Y.  &  670. 

S  807.    Pleading  and  Proof  of  Be- 
liance  on  Bepresentation 

Damage  Caased  by 
Fraad.— Pleading  in  fraud  act  loo 
should  show  that  damage  claimed  was 
caused  by  fraud  alleged. — Stem  t. 
Andrew  (1037)  240  App.Div.  171.  291 
N.Y.S.  333. 

Question  for  Jnry^— 
Angerosa  v.  White  Co.  (1936)  248 
App.Div.  425.  290  N.Y.S.  204.  affirm- 
ed, 1038,  275  N.Y.  524,  11  N.E^ 
326. 

Inference  from  Clr- 
oumstanees.— Angerosa  v.  White  Co. 
(1937)  248  App.Div.  428.  290  N.Y.S. 
204,  affirmed,  1938,  275  N.Y.  524.  11 
N.E.2d  325. 

Strong  Proof  Not 
Reqnired.— Angerosa  v.  White  Co. 
(1936)  248  App.Div.  426,  290  N.Y.S. 
204.  affirmed,  1938,  275  N.Y.  524.  11 
N.E.2d  325. 

As  nlianca  on  misrep- 
resentation is  essential  it  is  error  to 
exclude  testimony  of  the  complainant 
that  he  relied  on  the  misrepresenta- 
tion. C!arrington  v.  Miller,  (Sup. 
App.  T.  1924)  124  Misc.  160.  207  N. 
Y.  S.  154. 

Publio  Representation*. — ^Where  a 
charge  of  fraud  ia  sought  to  be  based 
on  representations  made  to  the  pub- 
lic, it  must  be  shown  that  claimant 
had  knawledge  of  such  representa- 
tions at  the  time  be  contracted,  other- 
wise he  could  not  have  relied  thereon. 
O'Brien  v.  Syracuse  Linoleum  Floors. 
1948,  84  N.Y.S.2d  12. 


Tinte  of  Making  Misrepresentations 


§  209.    Bepresentation        after 
Transaction  Completed 

Representation  after 
Transaction  Completed.— Island  Trad- 


ing Co.  v.  Berg,  (Sup.  10S4)  209  App^ 
Div.  63.  204  N.Y.S.  S2.S.  affirmed 
(1924)  239  N.Y.  229,  146  N.E.  345. 
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BostUtant  Injury 


§  210.    In  General 

Resultant  Injury  is  as- 
sentiai  to  cause  of  action.  Adams  ▼. 
(Jlark,  (1926)  23»  N.  V.  403,  140  N. 
£.  042,  reversing  208  App.  Div.  827 
mem.,  203  N.  Y.  S.  018;  Crossways 
Apartments  Corp.  v.  Amante,  (tiup. 
IU26)  213  App.  Div.  430,  210  N.  Y.  H. 
340. 

§  211.    Inference  of  Injury;    Be- 
scission 

Rescission  in  Absence 
•f  Financial  Loss  —Commercial  Cred- 


it Corp.  V.  Third  A  Lafoyette  Sta. 
Garage,  Inc.,  (Sup.  1829)  220  App. 
Div.  236,  234  N.  Y.  S.  463. 

In  Action  for  Rescission  Unneces- 
sary to  Allege  Injury  or  Damage. — 
Downey  v.  Mallinson,  (Sup.  1931) 
232  App.  Div.  703,  247  N.  Y.  8.  706. 

innocence  of  Representation.— An 
innocent  misrepresentation,  if  mater- 
ial, permits  a  recovery  in  reecisaion. 
Saeli  V.  Title  Guarantee  &  Trust  Co., 
1989,  171  Misc.  58,  11  N.T.S.2d  778. 


By  Whom  Representation  Made 


§  216.    General  Bole 

Corporation  is  not 
liable  foi  repiesentations  made  by 
president  not  acting  in  its  behalf. 
Ke  Phillips,  (Sup.  1921)  107  App. 
Uiv.  100,  ItUv  N.  Y.  S.  656,  affirmed 
(1922)  234  N.Y.  603  mem.,  188  N.E. 

['resident  nor  sales  manager  of 
stores  company  did  not  have  authority 
to  bind  latter  to  pay  merchandise  buy- 
dr  a  bonus  based  on  percentage  of 
company's  profits  without  approval 
thereof  by  board  of  directors.— Noyes 
V.  Irving  Trust  Co.,  1937,  260  App. 
Div.  274,  294  N.X.S.  2,  affirmed,  1938, 
275  N.X.  6M,  11  N.E.2d  323. 

Misrepresentation  by  Cotenant. — 
XMiere  land  is  placed  by  cotenante 
in  hands  of  an  agent  for  sale,  one 
cotenant  is  not  necessarily  respon- 
«ilile  for  misrepresentations  by  the 
other  as  to  the  income  of  the  prop- 
erty, and  consequently  where  a  sale 
falls  through  due  to  such  misrep- 
resentations, the  former,  not  be- 
ing liable  for  such  misrepresenta- 
tions, cannot  be  held  liable  to  the 
agent  for  the  commissions  which 
would  otherwise  have  been  earned. 
Albert  v.  Schrank,  (Sup.  1922)  203 
App.  Div.  149.  196  N.  Y.  8.  611. 

§  217.    Limitation     of     General 
Bnle 

Fraud  of  Third  Per- 
aon. — "The  rule  is  general  that  if 
one  who  assumes  to  do  an  ant  which 
will    be   for   the   benefit   of   another 


commits  a  fraud  in  so  doing,  and  the 
person  to  whose  benefit  the  fraud  will 
inure  seeics,  after  knowledge  of  the 
fraud,  to  avail  himself  of  that  act, 
and  to  retain  the  benefit  of  it,  he 
must  be  held  to  adopt  the  whole  act, 
fraud  and  all,  and  to  be  chargeable 
with  the  knowledge  of  it,  so  far  at 
least  as  relates  to  his  right  to  re- 
tain the  benefit  so  secured."  Per 
Greenbaum,  J.,  quoting  from  Mas- 
sachusetts case.  Whiting  v.  Hudson 
Trust  Co.,  (Sup.  1922)  202  App. 
Div.  376,  195  N.  Y.  8.  829. 

§  219.    Liability  of  Principal  for 
Fraud  of  Agent 

Principal  as  Liable  for 
Frandnlent  Representations  of  Agent. 
— Martin  v.  Gotham  Nat.  Bank, 
(Sup.  1926)  126  Misc.  7,  211  N.  Y.  a 
828;  Electric  Paint,  etc.,  Co.  v.  Bing- 
hamton  Woven  Wire  Spring  Co., 
(Sup.  1929)  134  Misc.  638.  236  N. 
Y.S.  837;  Angerosa  v.  White  Ca 
(1936)  248  App.Div.  425.  290  N.T. 
S.  204.  affirmed,  1938,  275  N.Y.  624. 
11  N.E.2d  326. 

Principal  May  Not  Retain  Benefits 
and  Repudiate  Agency. — La  Belle 
Heights  Inc.  v.  Stone,  (Sup.  1929) 
227  App.Div.  66,  287  N.Y.S.  61;  An- 
gerosa V.  White  Co.  (1936)  248  App. 
Div.  426.  290  N.T.S.  204.  affirmed. 
1938.  276  N.Y.  624,  11  N.E.2d  325. 

While  misrepresentation  by  state 
offlcwe  aa.to  materimls  to  be  exca- 
vated .  uader  proposed   contract  for 
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conttrnetioa  of  bargt  canal  will  not 
render  the  state  liable  for  danagM 
in  an  action  for  frand,  it  may  en- 
title the  contractor  to  recorer  as  for 
extra  work.  Stewart  t.  State.  (Ct 
CI.  1923)  121  Misc.  827.  201  N.  Y.  B. 
334. 


Uateiial  Minepra- 
aentations  by  Asenti  Gromd  for 
Keadasion. — Clark  r.  Kirby,  (Sup. 
Sp.  T.  1»28)  133  Misc.  220,  231  N.  T. 
B.  644. 


Batifieation  of  Coniract 


§  220.    In  G«nenl 

Contract  Induced  by 
Misrepreaentation  la  Voidable  and 
Rot  Void. — Telford  ▼.  Metropolitan 
Li  Ins.  Co.,  (Sup.  1928)  223  App. 
Div.  176,  228  N.  Y.  8.  64. 

Participation  by  Pur- 
chaser of  Stock  in  Hanagemest  of 
Corporation  Held  Not  Ratification.— 
Shoenbrun  v.  Tubby,  ( Sup.  1927 )  222 
App.  Div.  56,  225  N.  Y.  8.  290. 

Acceptance  of  dividends  on  stock 
purchased,  with  knowledge  of  the 
fraud  by  which  the  purchaser  was 
induced  to  make  the  purchase  from 
the  corporation  issuing  the  stock  is  a 
ratification  of  the  sale  and  precludes 
a  rescission  by  the  purchaser.  Bren- 
nan  v.  National  Equitable  Invest.  Co., 
Inc.,  (Sup.  1927)  221  App.  Div.  658, 
224  N.  Y.  S.  672. 

Dlsaflrmaaee  of  Rati- 
fleatlon.— E>ven  in  case  of  deliberate 
election  after  discovery  of  fraud,  equi- 
ty may  ^ve  relief  against  ratification 
by  conduct  that  is  merely  thouKhtlesa 
or  inadvertent.  People  v.  S.  W.  Straus 
ft  Co.  (1966)  1G8  Misc.  186,  222,  28B 
N.Y.S.  848,  modified  in  part  (1886)  218 
App.Div.  785,  289  N.Y.S.  20»,  and 
affirmed  (1936)  248  App.Div.  78S,  280 
N.Y.S.   423. 

Intent.— A  necessary  element  of 
ratification  is  intent.  Soma  v.  Hand- 
mUs,  1938,  277  N.Y.  223,  14  N.E.2d 
46,  leargument  denied  278  N.Y.  481, 15 
N.E.2d  71. 

Intent  to  ratify  is  usually  a  ques- 
tion of  fact,  and,  where  there  is  a 
previous  'rregular  transaction  which 
it  is  claimed  was  regarded  as  valid  by 
a  subsequent  act  of  adoption  or  rati- 
fication, intent  is  a  necessary  element 
and  presents  a  question  of  fact  Viv- 
ien V.  Board  of  Ed.  Retirement  Sys- 
tem, 1846,  68  N.Y.S.2d  890,  afirmed 
272  App.Div.  1000,  73  N.Y.S.2d  8S6. 

Editable  EatoppeL— When  a  party 


with  knowledge  or  sufficient  notice  of 
his  rights  freely  does  what  amounts 
to  a  recognition  or  adoption  of  a  con- 
tract as  existing  or  acts  in  a  manner 
inconsistent  with  a  claim  of  repudia- 
tion, he  assents  to  it  and  is  equitably 
estopped  from  impeaching  it,  al- 
though it  originally  may  have  been 
void  or  voidable.  Vivien  v.  Board  of 
Ed.  Retirement  System,  1946,  Misc. 
63  N.Y.S.2d  380. 

Afllrmance  and  Ratification. — ^Af- 
firmance of  contract  is  not  necessari- 
ly ratification  of  fraud  inducing  it, 
and  waiver  of  cause  of  action  for  in- 
ducing contract  by  fraud  is  matter  of 
intention  and  issue  of  fact  to  be  es- 
tablished on  trial.     Royal  Hair   Pin 

Corp.  v.  Rieser  Co.,  1961,  Misc. 

2d ,  218  N.Y.S.2d  773. 

Affirmance  of  a  contract  is  not  nec- 
essarily affirmance  and  ratification  of 
the  fraud  inducing  it.  Greenspan  v. 
Greenspan,  1954,  129  N.Y.S.2d  258. 

§  221.    Particnlar  Acts  as  Batifi- 
eation 

Taking  Legal  Stepa  to 
Enforce  Contract. — Levan  v.  Ameri- 
can Safety  Table  Co.,  Inc.,  (Sup. 
1927)  222  App.  Div.  1 10,  225  N.  Y 
a  683. 

Where  a  party,  having  knowledge  of 
facts  which  would  entitle  him  to  dis- 
affirm contract,  nevertheless  brings 
an  action  to  enforce  contract,  or  oth- 
erwise continues  to  accept  benefits  of 
contract,  he  is  estopped  from  seeking 
a  disaffirmance  of  contract.  Zoloto  v. 
Zoloto,  1958,  13  Misc.2d  1091,  178 
N.Y.S.2d  483. 

Action  for  Damaaes  Held  Not 
Waiver  of  Right  to  Rosolad.— Clark  t. 
Kirby,  (1926)  243  N.  Y.  295.  163 
N.B.  78;  Sdiendc  y.  State  lino  Tdo- 
phone  Co..  1924,  288  N.Y.  808.  144  K. 
B.682. 

Election  between  lacoaaiataBt 
Canaai   of    Aetioa.— Wkren   a   «Mh 
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plaint  contains  a  count  for  damages 
for  the  frand  and  also  a  eonnt  baaed 
on  a  rescission  of  the  contract  for  the 
alleged  frand,  the  two  are  inoonalat- 
ent,  and  the  plaintiff  will  be  required 
to  elect  between  the  two  causes  of 
action.  Sands  ▼.  Comerford,  (Sup. 
Sp.  T.  1924)  123  Misc.  104,  203  N.  Y. 
S.  772. 

Inaetlon  as  Ratiflea- 
tlOB.— Mere  inaction  may  be  evidence 
of  ratification  of  contract  induced  by 
fraud,  and  intent  to  retain  thing  par- 
chased  and  claim  only  damages,  but  it 
is  not  conclusive.  People  v.  8.  W. 
Straus  &  Ck>.  (1936)  168  Misc.  186, 
222,  285  N.Y.S.  648,  modified  in  part 
(1936)  209  App.Div.  785,  289  N.Y.8. 
209,  and  affirmed  (1936)  248  App.DiT. 
785,  290  N.T.S.  423. 

Laches.— Angerosa  v.  White  Co. 
(1936)  248  App.Div.  426,  290  N.Y.S. 
204,  affirmed,  1938,  276  N.Y  524.  11 
N.E.2d  325. 

Conveyance  of  Min- 
eral Springs;  Continued  Bottling  of 
Water. —  Where  a  suit  in  equity  is 
brought  for  the  rescission  of  a  pur- 
chase of  springs  of  mineral  water, 
bottling  plant,  etc.,  on  the  grounds 
of  misrepresentations  as  to  the  flow 
of  the  springs  and  the  character  of 
the  water,  the  fact  that  the  plaintiff, 
for  several  months  after  the  institu- 
tion of  the  suit,  continued  to  bottle  a 
small  amount  of  the  water  for  sale,  is 
held  not  to  preclude,  on  the  ground  of 
ratification,  the  rescission  of  the 
transaction.  Weigel  v.  Cook,  (1923) 
237  N.  Y.  130,  142  N.  B.  444,  affirm- 
ing with  modification  206  App.  Div. 
727  mem.,  200  N.  Y.  S.  956.    In  this 


connection  Crane,  J.,  says :  "  We  take 
it  that  the  doctrine  of  election  is  one 
of  substance  and  not  of  mere  words. 
Using  the  property  may  or  may  not 
be  a  ratification  of  the  contract  ac- 
cording to  the  circumstances.  When 
it  appears  that  the  acts  performed 
are  inconsistent  with  the  claim  of  re- 
pudiation, then,  and  then  only,  can 
there  be  an  election  to  confirm  and 
for  which  an  authority  may  be  cited 
adopt  the  contract.  A  particular  act 
as  indicating  an  adoption  of  a  con- 
tract may  under  other  circumstances 
have  no  such  force  and  effect." 

Ratlflcatlon  as  Ques- 
tion of  Fact.— In  action  to  recover 
purchase  price  of  mortgage  certificate 
after  rescission  for  fraud,  questions 
of  lack  of  proper  tender  of  certificate 
and  ratification  of  sale  by  subsequent 
acts  were  questions  of  fact. — Rosen- 
berg V.  Title  Guarantee  &  Trust  Co. 
(1937)  250  App.Div.  721,  293  N.Y.S. 
68. 

Ratification  of  Marriage  Contraot— 
Coppo  V.  Coppo  (1987)  163  Misc. 
249.   297   N.Y.S.   744. 

Conduct  as  Ratifloatlon.— A  party 
who  with  knowledge  or  sufficient  no- 
tice of  his  rights  freely  does  what 
amounts  to  a  recognition  or  adoption 
of  contract  as  existing  or  acts  in  a 
manner  inconsistent  with  a  daim  of 
repudiation,  assents  to  the  contract 
and  is  equitably  estopped  from  im- 
peaching it,  although  it  originally  may 
have  been  void  or  voidable.  Alsam 
Holding  Co.  v.  Consolidated  Taxpay- 
ers' Mut.  Ins.  Co.,  1938,  167  Misc. 
732,  4  N.Y.S.2d  498. 


Proof  of  Fraud 


§  225.  Effect  of  Parol  Evidence 
Role 
Statutes  Cited  In  Text.  McKin- 
ney'a  Insurance  Law  of  1909,  S  68> 
is  now  covered  by  Insurance  Irfiw  of 
1939,  i  142,  subd.  1,  which  as  amended 
by  L.1941,  c.  369,  I  2,  eff.  April  14. 
1941,  provides:  "1.  E<very  policy  of 
life,  accident  or  health  insurance,  or 
contract  of  annuity,  delivered  or  is- 
sued for  delivery  in  this  state  shall 


corporated  therein  by  reference  to 
any  constitution,  by-laws,  mles,  ap- 
plication, or  other  writings,  unless  a 
copy  thereof  is  endorsed  upon  or  at- 
tached to  the  policy  or  contract  when 
issued.  No  application  for  the  issu- 
ance of  any  such  policy  or  contract 
shall  be  admissible  in  evidence  un- 
less a  true  copy  of  such  application 
was  attached  to  such  policy  when  is- 
sued." 


contain  the  entire  contract  Iwtween^^  Effect  of  Parol  Svi- 

the  parties,  and  nothing  shall  be  in- Vdence  Rule. — Bennett  v.  Burch-Buell 
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Motor  Oorp.,  (Sup.  1927)  221  App. 
DiT.  617,  224  N.  Y.  B.  666;  Schicicler 
T.  Penrod  Co.,  Inc.,  (Sup.  1928)  222 
App.  Div.  627,  227  N.  Y.  &  S31; 
Wiesentbal  v.  Krane  (Sup.  1929)  226 
App.  Div.  82,  234  N.  Y.  S.  392;  Sedge- 
field  Holding  Co.,  Inc.  t.  440  We*t 
End  Ave.  Corp.,  (1930)  228  App. 
Div.  138.  239  N.  Y.  S.  178;  Bareham 
t  McFarland,  Inc.  v.  Kane,  (Sup. 
1930)  228  App.  Div.  396,  240  N.  Y.  S. 
123. 

AdmUsioB  of  evidence  of  convei* 
utioBs  prior  to  the  making  of  a 
written  contract  to  prove  fraud  doei 
but  violate  the  parol  evidence  rule 
which  prohibits  such  evidence  to 
modify,  etc.,  written  contracts.  White 
V.  Hiawatha  Silver  Blaclc  Fox  Corp., 
(Sup.  1024)  123  Misc.  868,  206  N.  Y. 
8.  847;  Eixport,  etc.,  News  Bureau  r. 
Rosenthal,  (Sup.  App.  T.  1921)  188 
N.  Y.  a  846;  Rose  v.  Union,  etc.. 
Trust  (3o.,  (Sup.  App.  T.  1921)  180 
N.  Y.  S.  37;  Kulerban  Holding  Corp. 
T.  Blanner,  (N.  Y.  Munic.  CL  1921) 
190  N.  Y.  S.  484. 

Evidence  of  Misrepresentations  by 
Seller's  Agent  Admissible. — Electric 
Paint,  etc.,  Co.  v.  Binghamton  Woven 
Wire  Spring  Cte.,  (Sup.  1929)  134 
Misc.  638,  236  N.  Y.  S.  3.17. 

Presumption.— Formal  instruments 
are  presumed  to  be  duly  executed, 
but  presumption  is  not  conclusive, 
and  part;  who  offers  document  is  not 
bound  by  its  recitals,  and  it  is  com- 
petent to  offer  evidence  to  show  that 
instrument  had  its  inception  in  fraud 
or  that  facts  are  otherwise  than  ap- 
pear from  instrument. — People  v. 
Gmshlcin  (1937)  161  Misc.  38,  291 
N.Y.S.  022. 

Limitation  of  Uablllty 
Provision,— In  action  for  rescission  of 
contract  for  fraud,  evidence  of  testi- 
mony of  statements  made  by  sales 
agent  held  not  inadmissible  because  of 
conflict  with  provision  of  contract  that 
no  representation  shall  be  binding  un- 
less incorporated  in  agreement,  since 
party  cannot  protect  itself  from  lia- 
bility for  its  fraud  by  inserting  such  a 
clause  in  contract  Bmst  Iron  Worlds 
V.  Duraltb  Corporation  (1936)  270  N. 
Y.  165.  200  N.B.  683. 

A  provision  in  a  con- 
tract with  the  state  for  the  construc- 
tion of  a  part  of  the  barge  canal  that 


"the  contractor  agrees  that  be  has 
satisfied  himself  by  his  own  investiga- 
tion and  research  regarding  all  the 
conditions  affecting  the  work  to  be 
done  and  labor  and  material  needed, 
and  that  his  eoncluaion  to  axecute 
this  contract  is  based  on  such  in- 
vestigation and  research,  and  not  on 
the  estimate  of  the  quantities  or 
other  information  prepared  by  the 
state  engineer,  and  that  he  shall 
make  no  claim  against  the  state  be- 
cause any  of  the  estimates,  tesu  or 
representations  of  any  kind  affecting 
the  work  made  by  any  officer  or  agent 
of  the  state  may  prove  to  be  in  any 
respect  erroneous,"  is  intended  to 
cover  erroneous  information  furnished 
by  the  agents  of  the  state  acting  in 
good  faith,  and  does  not  prevent  the 
contractor  from  recovering  as  for 
extra  work  due  to  knowingly  false 
representations  as  to  the  character  of 
the  materials  to  be  excavated.  Stew- 
art V.  SUte,  (Ct.  CI.  1923)  121  Misc. 
827,  201  N.  Y.  S.  334. 

A  provision  In  the  contract  to 
the  elTect  that  the  contractor  has 
made  investigation  and  research 
and  that  he  was  not  relying 
upon  the  estimate  of  the  quantities  or 
other  information  prepared  by  the 
state  and  that  he  would  make  no 
claim  against  the  state  l>ecause  any 
of  the  estimates  made  by  the  state 
might  prove  erroneous,  does  not  re- 
lieve the  state  from  a  wilful  misrep- 
resentation as  to  the  character  of  the 
material  to  be  excavated,  but  only 
applies  where  there  has  been  an  inno- 
cent mistake,  for  a  party  cannot  by  a 
misrepresentation  of  a  material  fact 
induce  the  other  pakty  to  the  contract 
to  enter  into  it  to  his  damage  and 
then  protect  himself  from  the  legal 
elTect  of  such  misrepresentation  by  in- 
serting in  the  contract  a  clause  to  the 
effect  that  he  is  not  to  be  held  liable 
for  the  misrepresentation  which  in- 
duced the  other  party  to  enter  into 
the  contract.  Jackson  v.  State,  (Sup. 
1924)  210  App.  Div.  115,  206  K.  Y.  a 
668;  Young  Fehlhaber  Pile  Co.  v. 
State,  1942,  265  App.Div.  61.  37  N. 
Y.S.2d92& 

Under  a  contract  by  manufacturer 
for  the  furnishing  of  electric  irons  to 
defendant  in  installments,  exculpa- 
tory provisions  of  the  agreement  were 
unavailing  if  fraud  inducing  the  cob- 
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tract  was  proven.  Bernstein  t.  Co* 
lien.  1948,  81   N.Y.S.2d  483. 

Lease  Reciting  NonmakinK  of  Rep- 
resentations.—  Where  a  lease  pro- 
vided :  "  The  landlord  has  made  no 
representations  or  promises  in  respect 
to  said  bttilding  or  to  the  demised 
premises  except  those  contained 
herein  and  those,  if  any,  contained  in 
Home  written  communication  to  the 
tenant  signed  by  the  landlord,"  the 
tenant  under  the  parol  evidence  rule 
as  denied  the  right,  in  support  of  a 
.-laim  of  fraud,  to  show  oral  repre- 
sentations that  the  floor  of  the  de- 
mised premises  bad  a  carrying  capa- 
<-tty  of  fifty  pounds  per  foot,  as  the 
lessee  cannot  under  the  gitise  of  fraud 
« ury  the  terms  of  the  lease.  Madison 
I'ire.  etc.,  Co.  v.  Malcolm  Tire  Co., 
(Slip.  App.  T.  1024)  123  Misc.  426, 
ZM  N.  Y.  S.  356. 

Bars  to  Proof  of  Fraud.— The  rule 
that  what  is  said  in  negotiations  for 
a  contract  is  merged  in  or  incorporat- 
<>d  in  the  written  agreement  which 
the  parties  subsequently  execute  does 
not  prevent  a  party  from  showing 
that  what  appears  to  l>e  a  valid  writ- 
ten agreement  is  in  fact  no  contract, 
tiecause  induced  by  fraud.  Hippo- 
drome Garage  Corp.  v.  Sixth  Ave. 
&   44th  St.  Corp..  1948,  84  N.Y.S.2d 

9  228.    Questions    of    Law    and 
Fact 

Fraud  as  Question  for 
Jury. — Barcham  &.  McFarland,  Inc.  v. 
Kane  (Sup.  1P30)  228  App.  Div.  396, 
iHi  N.Y.S.  123;  Cleary  v.  Sweeney 
ftoalty  Corporation  (1937)  249  App. 
I  >iv  851.  201  N.Y.S.  570;  Chernuchin 
V  Kiiliiianofr  (1036)  219  App.Div. 
774.  •-'02  N.Y.S.  71. 

S  229.    Qaantnm  of  Proof 

Burden  of  Proof. — 
Where  a  release  ii>  set  up  in  defense 
ot  a  cause  of  action  and  the  plaintiff 
rfckiiiiwledges  that  she  signed  the  in- 
'triiment  but  claims  that  her  signa- 
lire  wan  obtained  by  a  fraudulent 
rvprosentatlon  an  to  the  nature  of 
'lie  instrument,  the  burden  is  on  her 
i«  prove  the  fraud.  Lynch  v.  Figge, 
(Sup.  I»22)  200  App.  Div.  92,  192 
\    V    S.  871. 

i-'raud  in  the  factum,  as  where  a 
■-elcase  is  obtained  by  fraudulent  rep- 
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resentation  that  it  was  a  receipt 
merely,  renders  the  instrument  void, 
and  in  such  a  ease,  where  the  release 
is  set  up  as  a  defense  to  an  action.  It 
has  lieen  held  error  to  instruct  that 
the  burden  was  upon  the  plaintiff  to 
show  that  the  release  was  not  his  act. 
Boxberger  v.  New  York,  etc.,  R.  Co., 
1923.  237  N.Y.  76,  142  N.B.  357.  See 
supra,  section  143,  for  a  further  dis- 
cussion of  this  case. 

In  action  against  customer's  mao 
employed  by  brokerage  firm  to  recov- 
er damages  for  alleged  breach  ol 
contract,  negligence,  fraud,  and  fraud- 
ulent conspiracy  with  respect  to 
plaintiff's  brokerage  accounts,  burden 
of  proof  of  establishing  the  alleged 
fraud  or  other  breach  of  duty  was 
on  plaintiff.  Lynch  v.  Gibson,  1938, 
254  App.DiT.  47,  3  N.Y.S.2d  672,  af- 
firmed, 1939,  279  N.Y.  634,  18  N.B. 
2d  36. 

The  relations  of  parties  to  a  con- 
tract may  evoke  a  presumption  of 
"constructive  fraud",  which  requires 
one  invoking  the  contract  to  prove 
affirmatively  that  it  was  not  the 
product  of  undue  influence,  inequality, 
overreaching,  deception,  or  mistake. 
In  re  Moore's  Will,  1043,  41  N.Y.S. 
2d  697. 

The  rule  that  burden  of  establish- 
ing fraud  rests  on  one  who  asserts 
it  is  relaxed  whenever  contracting 
parties  do  not  deal  on  equal  terms, 
and  stronger  party  must  show  affirm- 
atively that  transaction  was  fair, 
open,  voluntary,  and  well  understood. 
In  re  Wolfensohn's  Estate,  1943,  44 
N.Y.S.2d  848,  appeal  dismissed  51  N. 
Y.S.2d  756. 

Fraud  Will  Not  Be  Presumed.— In 
re  McGlone's  Will,  1940,  258  App. 
IHv.  596,  17  N.Y.S.2d  316.  reversing 
171  Misc.  612,  13  N.Y.S.2d  76,  re- 
versed on  other  grounds,  1941,  284 
N.Y.    627,   32    N.B.2d   630.    affirmed, 

1942.  62  S.Ct.  308.  314  U.S.  556.  88 
L.Bd.  462,  137  A.L.R.  1093;  In  r« 
Moore's  Will,  1943,  41  N.Y.S.2d  697. 

Fraud  and  undue  influence  vitiate 
all  contracts  and  when  relied  upon 
to  annul  a  transaction  inter  vivos, 
must  be  proven  and  cannot  be  pre- 
sumed.   In    re    Wolfensohn's    Estate, 

1943.  44  N.Y.S.2d  848,  appeal  dls- 
missed  61  N.Y.S.2d75ft^^QQQgIg 
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CircnmatutcM  Con* 
dstent  with  Innocence. —  Burstein  v. 
Cohen,  (Sup.  App.  T.  1921)  188  N. 
y,  S.  812. 

Evidenoe  Insafllclent 
— McGrew  v.  Mutual  Life  Ins.  Co.  of 
New  Tork  (1937)  162  Misc.  120.  292 
N.Y.S.  794;  Sackman  r.  CiraTolo, 
1944.  ."SI  N.T.S.2d  392. 

Evidence  disclosed  that  plaintiffs 
who  signed  memorandum  of  under- 
standing with  defendant  for  division 
of  businesses  formerly  operated  by  all 
were  not  induced  by  any  misrepre- 
sentations of  defendant  to  sign  mem- 
orandum. Karson  v.  Amow,  1962,  32 
Mi8c.2d  499,  224  N.Y.S.2d  891. 

Fraud  Must  Be  £•• 
tabllshed  by  Clear  and  Convincing  Evi- 
dence.— Harmon  National  Real  Estate 
Corp.  V.  Swanson,  (Mun.Ct.N.T.  1935) 
164  Misc.  380,  277  N.Y.S.  264. 


Aotaal  Fraad.— Proof 

of  actual  fraud  is  nnneceasarj  to  re- 
■dnd  transaction  wliich  has  been  con- 
■nmmated  through  misrepresentation 
of  material  facta  not  amoontinK  to 
fraud.— Moses  v.  Carver  (1937)  IM 
Misc.  204.  298  N.Y.S.  378,  afflrmed. 
1988,  254  App.I>iv.  402,  6  N.Y.S.2d 
783. 

Finding  of  Fraud  Set 
Aside  as  Against  Evidence. — Oonlon 
V.  Marsh.  (1922)  232  N.  Y.  694, 
184  N.B.  68S. 

Presumption  of  Good  Faiths— Bveiy 
contract  implies  good  faith  and  fair 
dealing  between  the  parties. — M. 
O'Neil  Supply  Go.  v.  Petroleum  Heat 
&  Power  Co..  19.39.  280  N.T.  6a  19 
N.>1.2d  676,  modon  deoM  280  N.T. 
687.  21  N.E.2d  196. 


Pleading  Fraud  OeneraUy 


§  230.     In  General 
Affirmative    Plea   of   Defease. — ^By 

the  better  rule,  where  fraud  is  relied 
upon  to  vitiate  alleged  agreement,  it 
should  be  pleaded  affirmatively.    Can- 

tell  V.  Friedmann,  1960,  Misc.2d 

.    197    N.Y.S.2d    605. 

Generally,  defense  of  fraud  or  du- 
ress must  be  alleged  affirmatively. 
Breuchaud  t.  Bank  of  New  York  & 
Trust  Co.,  1935,  157  Misc.  376,  283 
N.Y.S.  812. 

Presnmption  of 
Knowledge  by  Pleader.— Party  attack- 
ing instrument  on  ground  of  fraud 
must  plead  such  ground  affirmatively 
only  if  due  execution  of  instrument  is 
presumptively  within  bis  knowledge. 
Breuchaud  v.  Bank  of  New  York  & 
Trust  Co.  (1935)  157  Misc.  376,  283 
N.Y.S.  al2. 

Facts  Most  Be 
Pleaded. — Stein  v.  Freund.  (Sup. 
1925)  216  App.  Div.  149.  213  N.  Y. 
S.  9:  Abrama  v.  Roseth  Corporation 
(1037)  249  App.Oiv.  413.  292  N.Y.S. 
445;  Capitol  Automatic  Music  Co.  v. 
Jones,  1952.  114  N.Y.S.2d  185. 

Allying  Fraud  in  Procniement  of 
Insurance. — A  party  seeking  the  aid 
of  a  court  of  equity  to  rescind  a  con- 
tract upon  the  ground  of  fraud  must 
establish  the  fraudulent  represents^ 
tion  of  the  material  facts  alleged  in 


the  answer,  its  falsity,  reliance  and 
damage.  Steinberg  v.  New  York  L. 
Ins.  Co.,  (Sup.  1934)  238  App.  Div. 
206.  264  N.  Y.  S.  399. 

Sufficiency  of  Defense.- In  action 
on  note  and  on  contract  wherein  de- 
fendant asserted  defense  and  counter- 
claim that  note  and  payments  made 
under  agreement  were  obtained  as  re- 
sult of  fraud  by  plaintiff  as  partner, 
and  by  impleaded  defendant  as  ac- 
countant for  partnership,  but  advene 
parties  claimed  false  representations 
alleged  related  to  commission  of  crime 
and  therefore  did  not  constitnte  ac- 
tionable fraud  though  false  and  fraud- 
ulent, defense  and  answer  were  suffi- 
cient as  a  matter  of  pleading.  Zacfa- 
er  T.  Bogie.  1948.  84  N.Y.Si2d  404. 

Waiver  of  defense  dayse. — Party 
who  enters  contract  with  waiver  of 
defense  clause  is  not  estopped  by  con- 
duct from  asserting  defense  of  fraud, 
unless  he  acted  affirmatively,  know- 
ingly, and  intentionally,  and  other 
party  relied  on  such  action.  Mohawk 
Nat.  Bank  of  Schenectady  v.  Chali- 
faux.  1902,  33  Misc.2d  987,  227  N.Y.S. 
2<1  526. 

Where  waiver  of  defense  clause  is 
embodied  within  contract  which  is 
claimed  to  have  been  fraudulently  ob- 
tained, fraud  which  vitiates  contract 
also  vitiates  waiver  of  defense  clause- 
Id. 
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CONSIDBBATION 


Necessity  for  Consideration 


§  232.    Definition 

Intent  of  Paitias. — 
Nothing  is  consideration  that  is  not 
r^arded  as  such  by  both  parties. 
Beck  T.  Sheldon.  (1932)  259  N.  Y. 
208,  181  N.  E.  360,  reversing  238 
App.  Div.  883,  251  N.  Y.  S.  821; 
Matter  of  Briinswick,  (Sur.  1932) 
143  Misc.  672.  258  N.Y.S.  870;  Keel- 
er  T.  Templeton  (1987)  164  Misc.  113, 
298  N.T.S.  103,  motion  denied,  1938, 
165  Misc.  392,  3(X)  N.Y.S.  S68;  In  re 
McGIone's  Will,  1039,  171  Misc.  612, 
18  N.Y.S.2d  76.  reversed,  1940.  258 
AppJMT.  596,  17  N.Y.S.2d  316,  re- 
versed on  other  grounds,  1941.  284 
N.Y.  527,  32  N.B.2d  639,  affirmed, 
1942,  62  S.Ct.  398,  314  U.S.  556,  86 
L.Ed.  462,  137  A.L.R.  1093;  Motzkin 
Bros.  Cleaners  &  Dyers  v.  Dime, 
1948,  82  N.Y.9.2d  279. 

Valuable  Consideration^— A  "valna- 
able  consideration"  may  consist  of 
some  right,  interest,  profit,  or  benefit 
accruing  to  one  party,  or  some  for- 
bearance, detriment,  loss  or  responsi- 
bility given,  suffered  or  undertaken 
by  the  other.  Holland  v.  Presley,  255 
App.Oiv.  667,  256  App.Div.  940,  8  N. 
Y.SM  804.  affirmed  280  N.Y.  83S,  21 
KJHL  884,  reargnment  denied  281  N.Y. 
634,  22  NJ3.2d  181. 

The  incurring  of  liability  by  parties 
to  contract  must  be  actual  to  consti- 
tute a  valuable  consideration.  Benet 
V.  Berkey,  1945.  57  N.Y.S.2d  329. 

Elemeats  of  Conslderatloii.^Peo- 
ple  V.  Psallis.  1939,  12  N.Y.S.2d  796. 

§  2SS.  Executed  Transactions 
Oenerally 

Statutory  ModlfloatloH.  McKinney's 
Beal  Property  Law.  S  279,  snbd.  2, 
vaBdates  certain  agreements  relat- 
ing to  real  property,  based  upon  a 
past  or  executed  consideration. 

Executory  aoreements. — Considera- 
tion is  not  necessary  to  an  act  of 
rescission,    waiver,    release,    or    dis- 


charge, but  rather  to  the  enforce- 
ability of  executory  promises.  Ar- 
zani  V.  People,  1956,  149  N.Y.S.2d  38. 
Want  of  consideration. — A  party 
may  not  defend  against  an  executed 
contract  on  ground  of  want  of  con- 
sideration. Young  Foundation  Corp. 
v.  A.  E.  Ottaviano,  Inc.,  1961,  29 
Misc.2d  302,  216  N.Y.S.2d  448,  affirm- 
ed 15  A.D.2d  517,  222  N.y.S.2d  685. 

§  236.    Simple   Contracts   Gener- 
aUy 

Consideration  Bssen- 
tial. —  Farrell  v.  National  Civil  Serv- 
ice Endowment  Ass'n,  (Sup.  1921) 
199  App.  Div.  191.  191  N.  Y.  8.  403; 
Kquador  International  Corp.  v.  Tracy. 
(Sup.  1926)  217  App.  Civ.  1.  216  N. 
Y.  S.  792;  Smith  v.  Diem,  (Sup. 
1928)  223  App.  Div.  672.  229  N.  Y.  S. 
66;  Keating  v.  Flaherty.  (Sup.  App. 
T.  1927)  129  Misc.  213.  221  N.  Y.  S. 
127;  Interborough  Rapid  Transit  Co. 
V.  Green,  (Sup.  1928)  131  Misa  682. 
227  N.  Y.  S.  218;  Halloran  v.  N.  A  C. 
Contracting  Co..  (1928)  249  N.  Y. 
381,  164  N.  E.  324,  affirming  223  App. 
Div.  721,  723,  226  N.  Y.  S.  826;  Mel- 
nick  V.  Kuhla,  (Sup.  1930)  228  App. 
Div.  321,  230  N.  Y.  S.  16;  Bernstein 
V.  Kritzer,  (1930)  253  N.  Y.  410,  171 
N.  E.  690,  affirming  226  App.  Div. 
866,  234  N.  Y.  S.  748;  Matter  of 
Heaney,  (Surr.  1030)  136  Misc.  221, 
241  N.Y.S.  98;  In  re  Smathers'  Will. 
(Sur.  1934)  153  Misc.  132,  274  N.Y.S. 
717;  Strobe  v.  Netherland  Co.,  (1935) 
246  App.Div.  673,  283  N.Y.S.  246;  In 
re  Tummonds'  Estate  (1936)  160 
Misc.  137,  290  N.Y.S.  40;  Grosvenor 
V.  Holland  (1937)  249  App.Div.  672, 
291  N.Y.S.  202,  reversing  158  Misc. 
926,  288  N.Y.S.  105;  I.  &  I.  Hold- 
ing Corporation  v.  Gainsburg,  1938, 
276  N.Y.  427,  12  N.B.2d  532,  US  A. 
L.R.  582;  Benet  v.  Berkey,  1945,  57 
N.Y.S.2d  329. 

In  action  to  recover  cost  of  tools 
purchased  by  plaintifTs  assignor  for 
manufacture  of  window  frames  sold  to 
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defendants  at  agreed  price,  complaint 
to  which  was  attached  defendants'  let- 
ter promising  to  reimbarse  assignor 
for  cost  of  tools  did  not  sufficiently 
allege  any  contractual  or  other  obli- 
gation under  which  defendants  were 
liable.  Aldine  Metal  Products  Corp. 
V.  Bogert  &  Carlough  Co.,  1946,  270 
App.Div.  897,  61  N.T.S.2d  71,  affirm- 
ed 296  N.T.  710,  70  N.B.2d  535. 

In  the  absence  of  a  consideration  to 
support  a  promise  to  pay  as  between 
the  parties,  transaction  is  a  voluntary 
unenforceable  promise  of  an  executory 
gift.  In  re  Derrico,  1949,  90  N.Y.S. 
2d  889,  affirmed  279  App.Div.  615, 
107  N.T.S.2d  816. 

An  executory  promise  without  con- 
sideration, to  make  a  gift,  cannot  be 
enforced.  In  re  Colbert's  Estate, 
1950,  101  N.T.S.2d  666. 

Nudum  Pactum.— In  absence  of  ex- 
press rescission  of  an  old  contract, 
a  new  promise  made  simply  for  ad- 
ditional compensation  is  a  mere  "nu- 
dom  pactum".  Whale  Oil  Co.  t. 
State,  1943,  180  Mlaa  1067,  42  N.Y.S. 
2d  208,  affirmed  266  App.Div.  1043, 
44  N.Y.S.2d  778,  appeal  denied  287 
AppJMv.  841,  47  N.Y.S.2d  275. 

A  mere  naked  promise  is  not  suffi- 
cient to  create  a  binding  contract. 
Benet  v.  Berkey,  1945,  57  N.Y.S.2d 
329. 

Promises  of  parties  to  contract  are 
nudum  pactum  when  made,  and  will 
not  support  each  other  as  considera- 
tion unless  they  impose  legal  liabili- 
ties, are  concurrent,  and  become  ob- 
ligatory at  same  time.     Id. 

Oral  Promise  Without  Considera- 
tion.—Where  purchaser  of  real  estate, 
after  transfer  of  title  and  execution 
of  escrow  agreement  whereby  money 
was  deposited  to  await  performance 
and  completioL  of  specific  items  and 
whereby  purchaser  acquired  right  to 
object  to  payment  as  to  specific 
items,  allegedly  desisted  from  suing 
on  oral  promise  of  corporate  officer 
to  make  certain  repairs,  but  repairs 
were  done  by  corporation  and  alleg- 
edly caused  purchaser  damages,  oral 
agreement  between  corporate  officer 
and  purchaser  was  without  consider- 
ation and  not  binding  on  corporate 
officer.  Zanphir  v.  Bonnie  Meadows, 
1953,  127  N.Y.S.2d  269. 


Where  defendants  had  agreed  in 
writing  to  pay  plaintiff  a  "finder's- 
fee"  for  services  rendered  to  per- 
sons from  whom  defendants  took  over 
a  speculative  stock  investment  prop- 
osition which  had  been  discovered  by 
plaintiff,  defendants'  alleged  oral 
promise  to  pay  plaintiff  a  specified 
percentage  of  their  cash  and  stock 
profits  on  the  proposition,  in  addi- 
tion to  the  finder's  fee,  was  with- 
out "consideration"  and  such  promise 
was  "nudum  pactum",  and  unenforce- 
able. Haas  V.  Wertheim,  1943,^  266 
App.Div.  672,  40  N.Y.S.2d  507.  r«ai<- 
gument  denied  266  App.Div.  733,  41  N. 
Y.S.2d  909,  motion  denied  291  N.Y. 
640,  50  N.E.2d  1021,  affirmed  293 
N.Y.  723,  56  NJ3.2d  733. 

§  236.    Estoppel  to  Deny  ConBid' 
eration 

.  Contraet  to  Dafraatf 
Depositors. — Maker  of  note  who  gave 
note  to  bank  knowing  that  it  was  to  be 
treated  as  an  asset  of  bank  and  that 
bank  receivers  would  be  deceived  and 
depositors  would  continue  their  rela- 
tions with  bank  on  faith  of  an  assumed 
solvency  held  estopped  from  pleading 
defense  of  no  consideration.  Bay 
Parkway  Nat.  Bank  of  Brooklyn  v. 
Shalon,  (1936)  270  N.Y.  172,  200  N.H. 
685. 

Extension  of  Time  for  Payment.— 
A  creditor  or  lender  who  by  written 
instrument  has  extended  the  time  for 
payment,  in  the  absence  of  a  showing 
of  good  faith  and  no  consideration, 
may  not  be  permitted  to  disregard 
the  same  and  collect  on  the  original 
obligation  in  advance  of  and  disre- 
garding the  new  terms.  Bonetti  v. 
United  Beauty  Supply,  1941,  31  N. 
Y.S.2d  463. 

§  237.  Faiticalax  Transactions 
(Generally 
Real  and  Persosal  Property  Trait- 
actions.  McECinney's  Real  Property 
Law,  §§  279,  283,  and  McKinney's 
Personal  Property  Law,  S  33,  vali- 
date various  agreements  respecting 
real  and  personal  property  transac- 
tions, made  without  consideration  or 
based  on  past  or  executed  consid- 
eration. 

Order  by  Depositor. — Evidence  sus- 
tained grantor's  contention  that  her 
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daughter  had,  in  consideration  for 
conveyance  of  house,  orally  agreed 
to  permit  her  to  reside  in  house  as 
long  as  she  lived.  Eriksen  v.  Schiller, 
1960,  27  Misc.2d  794,  210  ■N.Y.S.2d 
71,  affirmed  14  A.D.2d  815,  218  N.Y. 
S.2d  531. 

An  option  agreement,  not  made  as 
an  alteration  or  change  in  existing 
agreement  within  contemplation  of 
provision  of  McEinney's  Personal 
Property  Law,  §  33  making  such 
agreement  valid  without  considera- 
tion, was  valid  only  upon  proof  by 
plaintiff  that  there  was  consideration 
for  promise  hy  defendants  to  pay  cer- 
tain sum  of  money.  Grainger  v.  Shea 
Enterprises,  Inc.,  1953,  282  App.Div. 
730.  122  N.Y.S.2d  275. 

Where  war  refugee,  who  had  been 
confined  to  hostile  enemy  concentra- 
tion camp  and  had  not  been  heard 
from  for  six  years,  had  written  a  re- 
qneat  to  an  unnamed  indefinite  ad- 
dressee termed  "Dear  Sir",  and  plain- 
tiff asserted  instrument  was  order  by 
depositor  of  defendant  to  pay  plain- 
tiff, which  amounted  to  an  agreement 
or  power  of  attorney,  mere  posses- 
sion did  not  render  defendant  liable 
as  an  acceptor  and  defendant  was  not 
obligated  to  pay.  Barte  v.  American 
Exp.   Co..  1949.  86  N.Y.S.2d  366. 

Modifteatlon  or  discharge  of  oral 
agroements. — No  consideration  is 
necessary  to  establish  validity  of 
written  agreement  which  conclusive- 
ly appears  as  a  change,  modification, 
or  discharge  in  whole  or  in  part  of 
oral  agreement;  and  alleged  prior 
oral  agreement  by  defendant  to  give 
corporate  shares  to  plaintiff  would 
not  invalidate,  for  lack  of  considera- 
tion, subsequent  written  agreement 
providing  for  delivery  of  shares  by 
defendant  to  plaintiff  only  in  event 
that  plaintiff  remained  in  corpora- 
tion's employment  until  a  prescribed 
date.  Vernon  v.  Vernon,  1957,  4  A. 
D.2d  698,  163  N.Y.S.2d  877. 

S  239.  Contracts  of  Guaranty, 
SoretTship,  etc.,  Cknerally 

Pre-existing  debt  not 
«nffieient  consideration  for  promise  of 
third  person  to  answer  therefor. 
Banswald  v.  KaU,  (Sup.  1026)  216 
App.  Div.  02,  214  N.  Y.  S.  02. 

Where  a  pie-ezistisg 
debt  is  the  joint  debt  of  two  persons. 


the  change  of  the  character  of  the 
indebtedness  to  the  several  liability 
of  each  for  one-half  of  the  original 
indebtedness,  is  a  sufficient  consider- 
ation for  the  contract  of  third  per- 
sons to  guaranty  payment  of  such 
new  indebtedness.  Pacific  Bank  t. 
Michaelson,  (Sup.  1026)  216  App. 
Div.  120,  214  N.  Y.  8.  716. 


§  240. 


-Illnstrations  of  Oen- 


eral  Boles 

Performance  of  Im- 
plied Keqnest  to  Famish  Goods  on 
Credit  Is  Sufficient  Consideration.— 
Sun  Oil  Co.  V.  Heller,  (1028)  248  N. 
Y.  28,  161  N.  E.  310. 

Consideration  of  One  Dollar  and 
Extension  of  Credit  to  Contractors- 
New  York  Plumbers'  Specialties  Co., 
Inc.  V.  Englander,  (Sup.  1020)  227 
App.  Div.  285,  237  N.  Y.  S.  583. 

Guaranty  of  Lease. — 
Ostrow  T.  Koch,  (N.  Y.  Munic  Ct, 
1028)  131  Misc.  607,  227  N.  Y.  S. 
202. 

Though  member  of  family  which  oc- 
cupied house  agreed  to  assume  liabil- 
ity for  rent,  such  member  will  be  only 
a  surety,  and  head  of  family  will 
remain  primarily  liable  for  rent  un- 
less landlord  expressly  agrees  to 
look  only  to  the  other  member  for 
payment. — In  re  Wickings'  Estate 
(1937)  162  Misc.  367,  294  N.T.& 
598. 

Consent  to  Redaction 
of  Alimony  As  Consideration  for  Guar* 
anty  of  Payment  of  Reduoed  Amount. 
—See  S  618,  infra. 

§  241.  Promise  to  Pay  from  or 
Order  on  Farticnlar  Fund 
Antecedent  indebtedness.— An  ante- 
cedent indebtedness  is  not  considera- 
tion for  a  promise  to  make  an  assign- 
ment or  to  pay  a  debt  in  the  fntnre 
out  of  a  particular  fund.  In  re  Kien- 
le's  Estate,  1051,  202  Misc.  306,  100 
N.Y.S.2d  406,  affirmed  280  App.Div. 
975,  117  N.Y.S.2d  467,  appeal  denied 
281  App-Div.  746.  118  N.Y.S.2d  737. 

§  242.    Commercial  Paper 

Estoppel.— Public  pol- 
icy requires  that  person  who,  for 
accommodation  of  bank,  executes  in- 
strument which  is  in  form  jet  bind- . 
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ing  obligation,  shonld  be  estopped 
from  thereafter  asserting  tbat  simul- 
taneously parties  agreed  that  the  in- 
strument should  not  be  enforced.— 
Mount  Vernon  Trust  Co.  t.  BergoS 
a937)  272  N.T.  192,  S  N  JJ.2d  196. 

Implied  Contract.— As  between  him 
and  borrowing  maker,  accommodation 
comaker  is  surety  and,  until  he  actu- 
ally pays  note,  has  no  right  to  sue 
borrower;  right  to  sue  being  based  on 
implied  contract  and  not  on  note. 
-Goldberg  v.  Albert  (1937)  161  Misc. 
281,   291   N.Y.S.  856. 

Consideiation  Essential 
for  Accommodation  Indorsement. — 
Ulster  Finance  Corp.  v.  Schroeder, 
(1930)  230  App.  Div.  146,  243  N.  Y. 
S.  682. 

Parol  Evidence  Admissible.— Gold- 
berg T.  Albert  (1937)  161  Misc.  281. 
291   N.T.S.   866. 

Donor's  Own  Note 
not  Snbject  of  Gift. — Matter  of  Tay- 
lor, (1029)  261  N.  Y.  257,  167  N.  B. 
484. 

§  243.  Contract  for  Forbearance 
(infract  for  for- 
bearance must  be  based  on  considera- 
tion. Sutter  T.  Nenninger,  (County 
Ct.  1021)  115  Misc.  359,  180  N.  Y. 
S.  662,  affirmed  (1022)  204  App.Uiv. 
837.  mem.,  196  N.Y.S.  954. 

Sufficiency  of  Evidence.— Evidence 
sustained  finding  that  defendants  had 
agreed  to  pny  plaintiff  $50  weekly  for 
life  in  consideration  of  plaintiff's  for- 
bearance to  attempt  to  reorganiie  fail- 
ing business  and  to  permit  defend- 
ants to  acquire  it.  Weiss  v.  Weiss, 
1944.  49  N.T.S.2d  128. 

§  244.    Contract  to  Hake  Will 

A  contract  to  make  a 
will  must  be  supported  by  a  consid- 
eration, and  the  mere  fact  that  wills 
are  executed  simultaneously  by  three 
members  of  a  family  in  conformance 
to  an  understanding  as  to  the  dispo- 
sition of  their  property,  does  not 
show  any  consideration  for  a  con- 
tract so  to  dispose  of  their  property 
as  to  prevent  a  revocation  by  one  of 
the  parties.  Blaine  v.  Richardson, 
(Sup.  Eq.  T.  1022)  103  N.  Y.  S.  612. 
Where  a  daim  based 
on  an  alleged  oral  agreement  to  make 
mutual  wills   is   asserted   against  a 


decedent's  estate,  the  agreement  muat 
be  established  by  clear  and  convincing 
evidence.  Kingsbury  t.  Kingabary, 
(Sup.  Sp.  T.  1023)  120  Misc.  362.  198 
N.  Y.  S.  612. 

§  246.    Promise    to    Answer    for 
Debt  of  Another 

Consideration  Essen- 
tial to  Support  Promise  to  Pay  Debt 
of  Another.- Keating  r.  Flaherty, 
(Sup.  App.  T.  1027)  120  Misc.  213. 
221  N.  Y.  S.  127. 

Written  promise  to  repay  loan  by 
promisor's  father  to  Arm  of  whidi 
promisor's  husband  was  a  partner 
made  two  months  after  loan  had 
been  completed  was  without  present 
consideration  and  legally  unenforce- 
able as  unconnected  with  any  prior 
legal  or  equitable  claim,  in  absence 
of  proof  that  loan  was  made  at 
promisor's  request  or  for  her  acooont 
with  intention  of  holding  her  legally 
liable  thereon.  In  re  Rosenthal's 
Estate,  1945,  269  AppJMv.  139,  54 
N.Y.S.2d   607. 

Promise  to  Pay  for  Goods  after 
Sale  to  Third  Person. — Cohen  Bros. 
Mfg.  Co.  V.  Edmund  Wright-Ginsberg 
Co.,   (Sup.  1023)  207  App.  Oir.  199, 

201  N.  Y.  8.  851. 

§  246.    Release 

Statutory  ModMleatlon.  McEUnney** 
Debtor  and  Qreditor  Law,  §  243,  a* 
added  by  L.1936,  c.  222,  and  amended 
by  L.1962,  c.  552,  §  12,  eff.  Sept.  27, 
19(>4,  provides:  "A  written  instru- 
ment, hereafter  executed,  which  par- 
ports  to  be  a  total  or  partial  release 
of  all  claims,  debts,  demands  or  obli- 
gations, or  a  total  or  partial  rdease 
of  any  particular  daim,  debt,  demand 
or  oUigation,  or  a  release  or  dis- 
charge in  whole  or  in  part  of  a  mort- 
gage, lien,  security  interest  or  charge 
upon  personal  or  real  property,  shall 
not  be  invalid  because  of  the  absence 
of  consideration  or  of  a  seaL" 

Negllgenoe,  Liability  for.— EMdence 
Justified  finding  that  pass  issued  by 
city  to  employee  of  its  transporta- 
tion system  was  a  part  of  contract  of 
employment  and  not  a  mere  gratoity, 
and  hence  provision  in  pass  purport- 
ing to  release  dty  from  liability  for 
negligence  was  unenforceable.  BIr«eh- 
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ling  T.  aty  of  New  lork,  1948,  270 
App.DlT.  009,  61  N.Y.S.2d  474. 

Conclusiveness  of  Release.— Where 
veiidor  delivered  to  Home  Owners* 
L>oan  Corporation  "mortgagee's  con- 
sent to  take  bonds"  for  purpose  of 
inducing  HOLC  to  consummate  pro- 
posed refunding,  and  vendor  agreed 
that  bonds  and  check  were  received 
in  full  settlement  of  all  claims  against 
purchaser,  vendor's  subsequent  secret 
arrangement  procuring  from  purchas- 
er a  second  mortgage  and  oral  prom- 
ise to  pay  diftcrence  between  amount 
of  purchaser's  debt  and  face  amount 
of  bonds  was  void.  Victory  Bldg. 
Corp.  v.  Crist,  1946,  270  App.Div. 
978.  62  N.Y.S.2d  676. 

§  249.  Volnntaiy  Mandate;  Ef- 
fect of  Conunencing  Perform- 
ance 

Voluntary  Mandate; 

Bfiect  of  Conunencing  Perf  onnance. — 

Siegel   V.   Spear,    (1923)    234   N.    ¥. 

479, 1S8  N.B.  414. 

Gtatnitons  Promisot 
Not  Liable  for  Nonfeasance. — ^Where 
the  defendant,  as  agent  of  an  insur- 
ance company,  promised  the  owner  of 
property  which  had  been  destroyed 
by  fire  that  he  would  file  the  neces- 
sary proofs  of  loss  with  his  company 
but  failed  to  do  so,  it  was  held  that 
there  was  no  consideration  for  his 
promise  and  that  he  was,  at  most,  a 
gratuitous  promisor,  and  not  liable  in 
a  suit  by  the  property  owner.  Com- 
fort V.  McCorkle,  (Sup.  1933)  140 
Misc.  826,  268  N.  Y.  S.  192. 

Voluntary  Promise  as  Sufficient.— 
In  cases  involving  a  voluntary  prom- 
ise on  part  of  promisor,  question  is 
whether  agreement  expressly  or  im- 
pliedly either  imposes  on  promisee 
some  obligation  which  is  assimied,  or 
requests  of  promisee  performance  of 
services  which  are  to  be  performed  on 
strength  of  promise  and  if  conditions 
are  met.  there  is  a  consideration  which 
will  sufiSce  to  uphold  the  agreement,  or 
promise.  In  re  De  Brabant's  Estate, 
1949,  197  Misc.  923,  95  N.T.S.2d  324. 

§  250.    Waiver  Generally 

Consideration  or  Es- 
toppel.— Waiver,  to  be  operative,  must 
be  supported  by  agreement  founded  on 
valuable  consideration,  or  act  relied 


on  as  waiver  must  be  such  as  to  estop 
party  from  insisting  on  performance 
of  contract.  Parsons  v.  Ldpe,  (1933) 
158  Misc.  32,  286  N.Y.8.  60,  affirmed 
248  App.Oiv.  681,  277  N.Y.S.  428,  a^ 
firmed  269  N.Y.  630,  200  N.E.  81. 

Waiver  Defined.— 
Coon  V.  Campbell,  (Sup.  Spec.  T. 
1030)  138  Misc.  567,  240  N.  Y.  S. 
772. 

Waiver  of  Right- 
Firestone  V.  Miroth  Constr.  Co.,  Inc. 
Sop.,  (1026)  215  App.  Div.  564,  214 
N.  Y.  8.  230;  Posnick-Nonas  Co.,  Inc. 
V.  U.  8.  Fidelity,  etc,  Co.,  (Sup. 
1927)  222  App.Div.  86,  226  N.Y.8. 
341. 

Bight  to  insist  on  strict  compUanee 
with  terms  of  life  policy  as  to  mode 
of  change  of  beneficiary  rests  exclu- 
sively in  insurer,  and  insurer  may 
waive  strict  compliance.— Deyo  v. 
Grosfeld  (1937)  163  Misc.  27,  294 
N.Y.S.  1010,  affirmed  (1937)  163 
Misc.  30,  294  N.Y.S.  1014,  motion 
denied  (1937)  163  Misc.  30.  294  N.Y. 
8. 1015. 

Where  insurer  is  sued  for  proceeds 
of  life  policy  by  new  beneficiary  and 
interpleads  other  claimants,  insurer 
waives  its  right  to  insist  on  strict 
compliance  with  policy  as  to  change 
of  beneficiary. — Deyo  v.  Grosfeld 
(1937)  163  Misc.  27,  294  N.Y.S.  1010. 
affirmed  (1937)  163  Misc.  30.  294  N. 
Y.S.  1014.  motion  denied  (1937)  163 
Misc.  30,  294  N.Y.S.  1015. 

Consideration  Hot  Required  for 
Waiver. — Com  Bxch.  Bank  v.  Fifth 
Nat.  Bank,  (N.  Y.  Munic.  Ct.  1024) 
123  Misc.  328,  205  N.  Y.  S.  777; 
Klapp  V.  Bache,  (Sup.  1930)  135 
Misc.  508,  230  N.  Y.  S.  120. 

Evidence  that  testator's  will  con- 
tained a  contingent  bequest  to  church, 
that  testator  did  not  take  active  steps 
to  enforce  contract  for  payment  of 
installments  to  him  between  date  of 
its  breach  and  date  of  testator's 
death,  and  that  testator  was  inter- 
ested in  church  did  not  sustain  de- 
fense that  testator  "waived"  per- 
formance of  contract  by  church,  where 
there  was  no  consideration  for  for- 
giveness of  obligation  or  alleged  waiv- 
er of  performance.  Fleming  v. 
Church  of  the  Nativity,  1940,  259 
App.Div.  1042,  21  N.Y.S.2d   198. 

Waiver  of  the  right  reserved  to 
terminate  a  contract  need  not  be  snp- 

83  Digitized  by  Google 


§  250    NEW  YORK  LAW  OF  CONTRACTS 


ported  by  a  consideration.  Ibus, 
where  a  seller  reserved  the  right  to 
decline  to  make  delivery  under  an 
executory  contract  after  a  certain 
date,  a  waiver  or  voluntary  relin- 
quishment of  this  right  need  not  be 
supported  by  a  consideration.  Lord 
Constr.  Co.  v.  Edison  Portland 
Cement  Co..  1023.  234  N.Y.  441,  138 
N  JJ.  39. 

Waiver  of  right  to  close  margin  ac- 
count without  notice  need  not  be 
based  on  consideration.  Rosenthal  v. 
Brown.    (1928)   247  N.   Y.  479.  100 


N.ID.  821;  Klapp  v.  Badie.  SapJSaO, 
136  Miac.  608,  239  N.Y.S.  129. 

§  253.    Undertakings       Not 

Oonfonning  to  Statutory  Ke- 
qoirements 

Appeal  bond  not  con- 
foimlng  to  •tatntoxy  requiremeata, 
must  be  supported  by  consideration 
to  be  enforceable.  Rawlin  v.  New 
Jersey  Fidelity,  etc.,  Ins.  Ck>.,  (Sup. 
1927)  221  Ai^.  Div.  399,  223  N.  Y.  8. 
86. 


Source  of  Consideration 


§  264.  Oonsideration  Moving 
from  Promisee  to  Third  Per- 
son 

Conaidetation  moviBg 
to  maker  of  note  is  sufficient  to  bind 
accommodation  indoraer.  Girard  Nat. 
Bank  v.  Brody,  (Sup.  8p.  T.  1924) 
122  Misc.  790.  204  N.Y.S.  832. 

Beneflt  Need  Not  Move  to  Promisor. 
—County  Trust  Co.  of  New  York  v. 
Mara,  (1934)  242  App.Div.  200,  273 
N.Y.8.  597,  aff  (1935)  266  N.Y.  640, 
195  N.E.  190;  Markson  v.  Markson's 
Furniture  Stores,  (1935)  26  N.Y. 
187, 195  Njg.  824. 

§  255.  Consideration  Moving 
from  Third  Person;  General 
Bnle 

Consideration  Moving 
from  Third  Person. —  Oroker  v.  New 
York  Trust  Co.,  (Sup.  Tr.  T.  1923) 
121  Misc.  725,  201  N.  Y.  8.  811; 
Lambom  v.  National  Park  Bank, 
(Sup.  Tr.  T.  1924)  123  Misc.  211,  204 
N.  Y.  8.  657. 

Pleading. — Complaint  showing  uni- 
lateral contract  wherennder  oonsider- 
ation supplied  by  third  party,  suf- 
ficient to  sustain  action  for  breach. 
Coleman  v.  Dorsen,  (Sup.  1932)  284 
App.  Div.  265,  254  N.  Y.  S.  771. 

§  257.  Composition  vith  Credi- 
tors 

Effect  of  Compositioa 
Deed. — American  Rug,  etc.,  Co.  v. 
Herman,  (Munic.  1033)  147  Misc. 
092,  204  N.  Y.  S.  409  (quoting  same 
as  text). 

Failnie  of  Bankrupt 
to  Perform  Composition  Agreement. — 
Where  a  composition  with  Us  ered- 


M 


itors  is  effected  by  a  bankrupt  and  his 
discharge  thereby  obtained,  the  fail- 
ure of  the  bankrupt  to  perform  the 
composition  agreement  does  not  re- 
vive the  old  debts.  Jacobs  v.  Penster- 
stock,  1923.  236  N.Y.  39.  138  NJI 
772. 

§  258.    Promise    by    Legatee    or 
Distributee  to  Decedent 

Promise  by  Devisee 
to  Make  Will  in  Favor  of  Next  of 
Kin  of  Testator. — A  husband  and  hia 
wife  who  were  childless,  their  nearest 
relatives  being  brothers  and  sisters 
and  their  children,  made  wills  in 
favor  of  each  other,  under  an  agree- 
ment that  the  survivor  would  divide 
the  entire  property  among  the  next 
of  kin  of  the  h  aband  and  wife,  each 
of  the  two  classes  to  receive  one- 
half  of  the  property.  The  husband 
died  first  and  the  wife  received  under 
her  husband's  will  a  large  amount  of 
property,  greater  it  seems  than  the 
property  she  herself  owned,  which  she 
devised  to  her  own  next  of  kin.  It 
A  as  held  that  a  court  of  equity 
would  enforce  the'  agreement  at  the 
instance  of  the  husband's  next  of  kin 
and  that,  although  the  court  could 
not  exercise  the  discretion  given  the 
wife  as  to  the  amounts  to  be  given 
each  of  the  hiuband's  next  of  kin, 
it  should,  it  seems,  on  the  theory 
that  equity  is  equality,  direct  a  di- 
vision of  one-half  of  the  property  be- 
tween the  next  of  kin  of  the  huabajid 
in  the  proportion  in  which  they 
would  have  taken  under  the  statute* 
of  descent  and  distribution  as  next 
of  kin  of  the  husband.  Morgan  ▼. 
Sanborn,  (1010)  225  N.  T.  464,  Ml 
NJH.  696.  Cn>nin]o 
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Sufficiency  of  Consideration  Generally 


§  269.    In  General 

Benefit  or  Detriment  as  Considera- 
Hon. — ^A  benefit  flowing  from  prom- 
isee to  anotlier  than  promisor  or  to  a 
legal  entity  constitutes  sufficient  con- 
sideration for  promise.  Mencher  v. 
Weiss.  1953,  306  N.V.  1.  114  N.E.2d 
177. 

A  water  works  corporation  entered 
into  a  contract  witti  an  incorporated 
Tillage  to  install  and  maintain  hy- 
drants at  designated  places  in  the 
streets,  the  village  to  have  title  to 
ihe  hydrants  and  pay  for  them  and 
the  installation  thereof.  The  compa- 
ny for  itself,  its  successors  and  as- 
signees, agreed  to  furnish  water  for 
extinguishing  fires  so  long  as  the  wa- 
ter works  existed.  The  village  on 
its  part  agreed  that  the  company 
should  have  control  of  the  hydrants 
except  for  fire  purposes  and  that 
the  village  would  not  detach  the  hy- 
drants from  the  main  pipes  without 
the  consent  of  the  company.  The 
company  cannot  now  repudiate  the 
agreement  to  furnish  water  for  fire 
purposes  without  charge  and  collect 
pay  for  the  same  upon  the  ground 
that  there  was  no  consideration  for 
Its  promise.  Consideration  was  not 
lacking,  whether  tlie  test  be  benefit 
to  the  promisor  or  detrimen.  to  the 
promisee.  Except  for  fire  purposes 
the  company  has  complete  control  of 
the  hydrants,  which  cannot  be  re- 
moved without  its  consent.  It  sells 
water  therefrom  to  the  village  and 
others  for  sprinkling  the  streets  and 
for  other  purposes.  The  existence  of 
these  hydrants,  installed  under  such 
agreement,  gives  the  company  the  ad- 
vantage if  competition  should  arise 
and  supplies  a  reasonable  expectancy 
that  tlie  village  will  not  permit  a  du- 
plication of  hydrants  by  a  rival  cor- 
poration. There  is  also  detriment  to 
the  village  from  its  promise  that  the 
hydrants  shall  remain.  All  these 
things  constitute  a  consideration  suf- 
ficient to  sustain  the  promise  of  serv- 
ice for  fire  purposes  without  charge. 
Walton  Water  Co.  v.  Walton,  (1924) 
238  N.T.  46, 148  N.B.  786. 

Covenant  to  do  what  one  is  already 
tinder  legal  obligation  to  do  is  not 
sufficient    consideration    for    another 


contract.  Ripley  v.  International  Rys. 
of  Central  America,  1960,  8  N.Y.2d 
430,  209  N.Y.S.2d  289. 

Benefits  to  or  liabilities  ot  parties 
need  not  be  equal  in  value  to  render 
contract  valid,  and  law  will  not  weigh 
quantum  of  consideration,  hitrobe  v. 
.Vetherland  Co.,  (1935)  245  App.I>iv. 
673,  283  N.Y.S.  246. 

A  "consideration"  for  a  promise 
need  not  confer  benefit  on  promisor, 
but  it  is  sufficient  if  it  constitutes 
detriment  to  promisee.  De  Paola  v. 
Greenspan,  1938,  167  Misc.  467,  3 
N.T.S.2d  590. 

Performance  by  a  promisee  of  an 
act  which  he  is  not  obligated  to  per- 
form, or  the  surrender  by  him  of  a 
privilege  which  he  has  the  legal 
right  to  assert,  is  anfficient  "consid- 
eration" for  a  promise,  since  it  is  a 
legal  detriment  irrespective  of  wheth- 
er it  is  an  actual  detriment  or  loaa 
to  him.  Weiss  v.  Weiss,  1943,  266 
App.Div.  801,  41  N.Y.S.2d  777. 

Consideration  sufficient  to  support  a 
promise  is  a  detriment  incurred  by 
the  promisee  or  a  benefit  received  by 
the  promisor  at  the  request  of  the 
promisor.  In  re  Levin's  Estate,  1949, 
194  Misc.  553,  87  N.Y.S.2d  282,  af- 
firmed 302  N.Y.  535,  99  N.B.2d  877. 
Reargument  denied  304  N.Y.  841,  109 
N.E.2d  713. 

Consent  of  Town  to  Construction 
of  Incinerator. — The  action  of  the 
town  board  of  the  town  of  Cheekto- 
waga  in  granting  permission  to  the 
city  of  Buffalo  to  erect  and  operate  a 
garbage  disposal  plant  in  the  town 
was  a  governmental  legislative  act  of 
a  regulatory  nature  and  does  not  con- 
stitute a  valid  consideration  for  the 
obligation  assumed  by  the  city  and 
for  the  release  of  a  contract  obliga- 
tion of  the  town  to  the  city.  Schwab' 
V.  Graves,  (Sup.  1927)  221  App.  Div. 
357,  223  N.  Y.  S.  357. 

When  Value  Given  Constitute* 
Consideration. — Whether  value  given 
constitutes  a  consideration  depends 
on  whether  it  was  in  fact  the  ex- 
change or  at  least  a  requested  detri- 
ment induced  by  the  promise.  Ham- 
mond Oil  Co.  V.  Standard  Oil  Co., 
1932,  259  N.Y.  812,  181  N.B.  688. 
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Telephone  Franchise.— Where  at  dme 
telepboue  franduee  was  grajited  tele- 
phone company  lacked  right  to  lay 
wires  without  city's  permission,  grant- 
ing of  permission  constituted  soffl- 
cient  consideration  for  agreement  to 
furnish  city  departments  with  tele- 
phones at  one-half  standard  rates. 
New  Tork  Telephone  Co.  t.  Board  of 
Education  (1936)  270  N.T.  lU,  200  N. 
E.  663. 

Notes  to  Hake  Good 
Capital  of  Bank.— <3Teen8boro  Nat 
Bank  t.  E^ellj  Co.,  (8np.  1027)  220 
App.  DiT.  616,  221  N.  T.  &  703. 

Detriment  to  Prom- 
isee. —  Osborne  ▼.  Cnrtis,  (Sup.  1024) 
200  App.  Dir.  100,  204  N.  Y.  8.  304; 
Edrington-Minot  Corp.  t.  Murray  W. 
Garsson,  Ine.,  (Sup.  1026)  210  App. 
DiT.  66,  210  N.  Y.  &  166;  &nitll 
&  McCrorken,  Inc.  t.  Chatham  Phoe-- 
nix  Nat  Bank,  etc,  Co.,  (Sap.  1027) 
220  App.Div.  443.  221  N.Y.S.  638; 
Strobe  y.  Netherland  Co.,  (1038)  245 
App.DiT.  573.  288  N.Y.S.  246. 

Detriment  suffered  by  promisee  at 
promisor's  reijuest  is  sufficient  con- 
sideration for  contract  even  where 
promisor  receives  no  benefit  whatso- 
ever. Atlas  V.  Wood,  1962,  33  Misc. 
2d  543,  226  N.Y.S.2d  43. 

Iiegal  detriment  which  shopping 
center  developer  suffered  through 
performance  of  acts  and  incurrence 
of  expense  for  which  he  was  not 
otherwise  obligated,  at  request  of 
broker  and  on  strength  of  broker's 
promise  formed  sufficient  considera- 
tion to  hold  broker  to  promise  to  pay 
developer  stated  sum  in  reimburse- 
ment of  moneys  to  be  expended  in 
connection  with  purchase  of  property 
for  development  as  shopping  center 
where,  pursuant  to  promise,  develop- 
er did  so  purchase  property.    Id. 

A  submission,  by  a 
broker  in  whose  hands  land  has  boen 
placed  for  sale,  to  hia  client  of  an 
offer  to  pnichase  is  a  sufficient  con- 
aideration  for  the  purchaser's  praen- 
tse  to  pay  the  commission,  as  by 
submitting  such  offer  the  broker  does 
something  he  is  not  bound  to  do. 
Trieper  v.  Bulkley,  etc.,  Co.,  (Sup. 
App.  T.  1022)  110  Misc.  607,  107  N. 
Y.  S.  88. 

A  promise  by  a  foster  child  mad* 
after  reachins  majority,  to  aasano 
the  relation  of  a  ion  to  hia  foater 


paronts  and  perform  the  duties  d«- 
Tolving  on  a  son,  if  duly  performed 
by  the  child,  has  been  held  a  sufficient 
consideration  for  the  promise  of  the 
foster  parents  to  leave  to  such  foster 
child  a  child's  share  in  their  estate. 
Barrett  v.  Miner,  (Sup.  Eq.  T.  1022) 
110  Misc.  230,  100  N.  Y.  S.  176. 

A  wife  is  under  no  obligation  to 
perform  her  husband's  contract  for 
the  sale  of  her  land,  and  her  convey- 
ance  to  the  purchaser  is  a  sufficient 
consideration  for  a  promise  made  to 
her  by  the  purchaser.  Finberg  t. 
Oegoode,  (Sup.  1021)  190  App.  Dir. 
177,  101  N.  Y.  S.  300. 

The  giTins  to  a  mortgage  truste* 
of  an  indemnity  bond  by  the  one  ob- 
taining the  issuance  of  duplicate 
bonds,  the  original  having  been 
claimed  to  have  been  lost,  is  a  con- 
sideration for  the  trustee's  certificate 
that  the  duplicate  bonds  are  duly  se- 
cured by  the  mortgage.  Reynolds  v. 
Tkle  Guarantee,  etc..  Oc  1824.  208 
App.DiT.  606.  208  N.Y.&  SSL 

Giving  up  employment  and  taking 
an  educational  course  is  a  sufficioit 
consideration  for  a  promise  to  the 
person  so  doing  to  pay  money  to  him 
Robinson  v.  Hayes,  (Sup.  1024)  201 
App.  Div.  718.  202  N.  Y.  a  782. 

The  act  of  tiie  promisee  in  giving 
up  employment  and  ceasing  work 
constituted  "adequate  consideration'* 
for  promise  to  pay  stipulated  amount 
per  week  in  consideration  of  prom- 
isee's ceasing  and  refraining  from 
work  for  rest  of  her  life.  De  Paola 
V.  Greenspan,  1038,  167  liQsc.  467, 
8  N.Y.S.2d  590. 

Discontinuance  of 
Suit  aa  Consideration. — ^Harris  v. 
Harris,  (N.  Y.  City  Ct.  Tr.  T.  1030) 
187  Misc.  73,  241  N.  Y.  S.  474. 

When  manufacturer  and  corpora- 
tion, founded  by  former  employee, 
agreed  that  corporation  would  modi- 
fy its  trade-mark,  which  was  similar 
to  manufacturer's  trade-mark,  and 
that  manufacturer  would  discontinue 
its  injunction  action  against  corpora- 
tion and  would  withdraw  its  inter- 
ference proceeding  in  patent  office, 
there  was  sufficient  consideration  for 
corporation's  promise  to  modify  its 
mark,  there  was  mutuality  of  oUi- 
gation  and  there  was  no  duress. 
American  White  Cross  Lraboratories 
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V.    Ootbam   Aseptic   Laboratory   Co., 
1952,  111  N.T.S.2d  214. 

NotUns  Is  Consider- 
ation that  is  Not  Regarded  as  Such 
by  Parties. —  Walton  Water  Co.  v. 
Walton,  (1924)  238  N.  Y.  46,  61,  143 
N.  £.  786. 

The  fortuitous  presence  in  a  trans- 
action of  some  possibility  of  detri- 
ment, latent  but  not  thought  of,  is 
not  enough.  Promisor  and  promisee 
must  have  dealt  with  it  as  the  in- 
ducement to  the  promise.  McGovern 
V.  New  Yoric,  (1923)  234  N.  Y.  377, 
889,  188  N.B.  2& 

Performance  of  Unilateral  Contract. 
— Where  agent,  orally  agreeing  to  de- 
velop certain  territory  as  market  for 
co-operative  association's  milk  prod- 
acts  in  consideration  of  its  promise 
to  pay  him  commissions  on  sales 
therein,  made  persistent  efforts  to  cre- 
ate such  market,  with  association's 
knowledge  and  co-operation,  thereby 
contributing  to  marked  increase  in  its 
local  sales,  such  efforts  constituted 
performance  of  contract  by  agent  and 
thus  gave  rise  to  consideration,  which 
related  back  to  time  of,  and  made 
obligatory,  association's  original  prom- 
ise. Rubin  V.  Dairymen's  League  Ck>- 
op.  Ass'n,  1941.  284  N.Y.  32,  29  N.E. 
2d  4S8,  reargnment  denied  284  N.T. 
8ie,  81  N.B.2d  927. 

Outlawed  note  or  debt.— An  out- 
lawed note  or  debt  is  of  sufficient 
value  to  constitute  consideration  for 
an  agreement  to  buy  it.  In  re  Tar- 
beU's  Estate,  1960,  198  liisc.  140.  90 
N.T.S.2d  902. 

Covenant  not  to  Sue<— A  covenant 
not  to  sue  is  good  consideration,  even 
if  the  threatened  claim  is  invalid. 
Elgin  Nat  Watch  Co.  v.  Bnlova 
Watch  Co.,  1953,  281  App.Div.  219, 
118  N.Y.S.2d  197,  argument  and  ap- 
peal denied  281  App.IMv.  820,  118 
N.Y.S.2d  915. 

Performance  by  promisee. — ^A 
promisee's  agreement  to  do  some- 
thing, however  small,  is  sufficient 
consideration  to  sustain  promise. 
Liberty  Maimonides  Hospital  v.  Fel- 
berg,  1957,  4  Misc.2d  201,  168  N.Y.S. 
2d  913. 

Agreements  to  restrict  competition. 

— ^Bargained-for     consideration,     that 

plaintiffs  give  defendant  valuable  ez- 

1  N.Y.L.Conttacts— 7  97 
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perience  and  training  in  ophthalmic 
dispensing,  was  sufficient  to  validate 
contract  covenant  restricting  competi- 
tive activities  of  defendant  following 
termination  of  his  employment  by 
plaintiffs.  Carpenter  &  Hughes  v.  De 
Joseph,  1960,  27  Misc.2d  1003,  213  N. 
Y.SJ2d  856.  modified  on  other  grounds 
13  A.D.2d  611,  213  N.y.S.2d  860,  af- 
firmed 10  N.YAl  925,  224  N.y.S.2d  9. 

§  260.    Detriment     to     Promisee 
from  Breach  of  Promise 

Detriment  from 
Breach  of  Promise,— Cardoso.  Ch.  J., 
says:  "A  classic  form  of  statement 
identifies  consideration  with  detri- 
ment to  the  promisee  sustained  by 
virtue  of  the  promise  (Hamer  v.  Sid- 
way,  124  N.  Y.  638;  Anson,  Contracts 
[Orbin's  ed.],  p.  116;  8  Holdsworth, 
History).  So  compendious  a  formula 
is  little  more  than  a  half  truth. 
There  is  need  of  many  a  supple- 
mentary gloss  before  the  outline  can 
be  BO  filled  in  as  to  depict  the  classic 
doctrine.  "The  promise  and  the  con- 
sideration must  purport  to  be  the 
motive  each  for  the  other,  in  whole 
or  at  least  in  part.  It  is  not  enough 
that  the  promise  induces  the  detri- 
ment or  that  the  detriment  Induces 
the  promise  if  the  other  half  is  want- 
ing.' (Wise.  I  Mich.  Ry.  Co.  v.  Pow- 
ers 191  U.  S.  379,  386;  McOovern  v. 
City  of  N.  Y.,  234  N.  Y.  377,  389; 
Walton  Water  Co.  v.  Village  of  Wal- 
ton, 238  N.  Y.  46,  51;  1  Williston, 
Contracts,  I  139;  Langdell,  Summary 
of  the  Law  of  ContracU,  pp.  82-88). 
If  A  promises  B  to  make  him  a  gift, 
consideration  may  be  lacking,  though 
B  has  renounced  other  opportunities 
for  betterment  in  the  faith  that  the 
promise  wiU  be  kept.  The  half 
truths  of  one  generation  tend  at 
times  to  perpetuate  themselves  in  the 
law  as  the  whole  truths  of  another, 
when  constant  repetition  brings  it 
about  that  the  qualifications,  taken 
once  for  granted,  are  disregarded  or 
forgotten.  The  doctrine  of  considera- 
tion has  not  escaped  the  common  lot. 
As  far  back  as  1881,  Judge  Holmes  in 
his  lectures  on  the  Common  Law  (p. 
292),  separated  the  detriment  whidi 
is  merely  a  consequence  of  the  prom- 
ise from  the  detriment  which  is  in 
truth  the  motive  or  inducement,  and 
yet  added  that  the  courts  'have  gme 
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far  in  obliterating  this  diatinction.' 
The  tendency  toward  effacement  liaa 
not  lessened  with  the  yeara  On  the 
contrary,  there  has  grown  up  of  re- 
cent days  a  doctrine  that  a  substitute 
for  consideration  or  an  exception  to 
its  ordinary  requirements  can  be 
found  in  what  is  styled  'a  promis- 
sory estoppel'  (Willtston,  Contracts, 
II  139,  116).  Whether  the  excep- 
tion has  made  it*  war  in  this  State 
to  such  an  extent  as  to  permit  us  to 
say  that  the  general  law  of  considera- 
tion has  been  modified  accordingly, 
we  do  not  now  attempt  to  say.  Cases 
such  as  Siegel  v.  Spear  &  Co.,  (234  N. 
Y.  479)  and  DeCicco  t.  Schweizer 
(221  N.  Y.  431)  may  be  signposts  on 
the  road.  (Certain,  at  least,  it  ie  that 
we  have  adopted  the  doctrine  ol 
promissory  estoppel  as  the  equivalent 
of  consideration  in  connection  with 
our  law  of  charitable  subscriptions. 
So  long  as  those  decisions  stand,  the 
question  ie  not  merely  whether  the 
enforcement  of  a  charitable  subscrip- 
tion can  be  squared  with  the  doctrine 
of  consideration  in  all  its  ancient 
rigor.  The  question  may  also  be 
whether  it  can  be  squared  with  the 
doctrine  of  consideration  as  qualified 
by  the  doctrine  of  promissory  estop- 


pel." Allegheny  College  v.  National 
Chautauqua  Uounty  Bank,  (1927) 
246  N.  Y.  869.  373,  IS9  N.  £.  173. 

"Consideration"  can  be  benefit  to 
promisor  or  loss  or  detriment  to  prom- 
isee. Morgan  Guaranty  Tmst  Co.  of 
N.  Y.  V.  Metcalf,  1961,  28  Misc.2d 
1057,  214  N.Y.S.2d  77. 

§  261.    Applications    of    General 
Rule 

Conaideration  of 
Separation  Agreement   Held   Insoffi- 

olent.— Stewart  v.  Stewart,  (Sup. 
1927)  130  Misc.  69,  223  N.  Y.  S.  603, 
so  holding  where  the  consideration 
was  $2,000.00  and  the  net  estate  of 
the  husband  was  over  $20,000.00  and 
his  annual  net  income  totaled 
$2,000.00. 

Refraining  from 
Purchase  of  Land. — If  an  intended 
purchaser  of  land  who  has  entered 
into  negotiations  with  the  owner  for 
its  purchase,  desists,  at  the  request 
of  a  third  person  from  making  the 
purchase,  this  is  a  sufficient  coni>ider- 
ation  for  a  promise  by  such  third 
person.  Eldrington-Minot  Corp.  v. 
Murray  W.  Garsson,  Inc.  (Su|ib. 
1926)  219  App.  Div.  05.  219  N.  Y.  S 
]S6. 


Particular  Subjects  as  Consideration 


§  262.    Contracting    vitb     Third 
Person 

Consenting  to  an  ex- 
change of  property  is  a  suiilcient  con- 
sideration for  the  promise  of  a 
broker  to  pay  to  the  party  so  con- 
senting a  part  of  the  commission  to 
be  received  by  the  broker  from  the 
other  party  to  the  exchange.  J.  L. 
Holding  Co.  v.  Reie,  (1926)  240  N. 
Y.  424. 148  N.B.  623. 

In  an  action  by  a  real  estate  broker 
to  recover  commissions  alleged  to  be 
due  on  an  exchange  of  real  property, 
the  defense  that  the  broker  agreed  to 
accept  $500  as  his  commission  on  the 
transfer  instead  of  the  regular  com- 
mission, which  would  amount  to 
much  more,  was  established  by  a 
letter  written  by  the  broker  to  his 
client  in  which  he  stated  that  in  or- 
der to  induce  the  exchange  of  the 
property  he  would  accept  $600  in  full 


payment  of  his  commission,  by  a  re- 
ceipt in  full  upon  the  payment  of  the 
$500,  and  by  evidence  that  before  tlie 
exchange  was  completed  it  was  ascer- 
tained by  the  '.efendant  that  tue  rents 
of  the  property  which  it  was  to  re- 
ceive in  exchange  had  been  misstated, 
whereupon  the  defen<lant  refused  to 
go  on  with  the  transaction  unless  the 
plaintiff  agreed  to  take  $.'>00  in  lieu 
of  all  commissions.  Bender  v.  Benen- 
son  Realty  Co.,  (Sup.  1925)  212  App. 
Div.  478,  209  N.  Y.  8.  1. 

Subsequent  Contract 
of  Higher  Nature.— Alleged  prior  ar- 
rangeraents  for  reinvestment  of  i>»y- 
ments  under  mortgages  in  mnrtgaKe 
participation  certificates  of  mortjasre 
company  held  merged  in  company's 
written  contract  gnaranteeing  pay- 
ment to  purchaser  of  mortgage*  of 
principal  as  collected,  so  as  to  eotitie 
purchaser  to  payment  of  principal  «el- 
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leoted  and  withheld  by  company.  To 
re  Lawyers  Mortg.  Co.,  1936,  244  App. 
DiT.  63,  280  N.T.S.  86S,  affirmed  270 
N.Z.  600.  200  N.a  293. 

§  264.  Assignment  of  Chose  in 
Action  or  Contractnal  Bights 
The  assigiiment  of  an 
option,  all  tight  to  enforce  which  had 
expired,  is  not  a  sufficient  considera- 
tion for  a  promise  by  the  assignee, 
though  the  assignee  was  at  the  time 
unaware  that  it  was  not  in  force. 
Wisner  v.  Jewett,  (Sup.  1925)  213 
App.  Uiv.  667,  211  N.  Y.  S.  234. 

The  assignment  of  an  unenforceable 
option  for  a  lease  baa  been  held  a 
sniiicient  consideration  for  a  promise 
to  pay,  where  it  appeared  that  the 
lessor  regarded  the  option  as  in  force 
and  refused  to  give  a  lease  to  the 
assignee  unless  he  obtained  an  as- 
signment of  the  option.  Newman  v. 
Tonelson,  (Sup.  App.  T.  1924)  12» 
Misc.  171,  204  N.  Y.  S.  781. 

9  266.    Good  WiU 

Use  of  Good  Will.— Contracts  on- 
der  which  bakery  permitted  route 
salesmen  to  act  as  its  representa- 
tives, to  carry  bakery's  name  on  their 
vehicles,  and  to  take  advantage  of 
baker's  advertising  program  and 
good  will,  were  supported  by  suffi- 
cient consideration,  though  under 
them  bakery  was  not  obligated  to 
sell  and  salesmen  were  not  obligated 
to  buy  any  goods,  and  though  sales- 
men were  already  selling  on  their 
routes  when  such  contracts  were 
made.  Barnard  Bakeshopa  v.  Dirif, 
1940.  173  Misc.  862,  19  N.Y.S.2d  224. 

§  267.  License  to  Use  Patent  and 
Sale  of  Patent  Bights  and  the 
Like 

There  is  no  liability 
for  royalties  where  a  patent  is  not 
granted  because  of  infringement  on 
a  prior  patent  and  no  use  is  made  of 
tlie  license.  Pomeroy  v.  New  York 
Hippodrome  Corp.,  (Sup.  1921)  107 
App.  Div.  114,  188  N.  Y.  S.  734. 

§  868.     Support  Foxniabed  Third 
Person 
Statutes  Cited  in  Text.    Code  Civil 
Procedure,   {  820,   referred  in  foot- 


note 38,  now  Civil  Practice  Act,  $  347 
was  amended  by  L.1948,  c  705,  eff. 
Sept.  1,  1948. 

§  269.  Loans  and  Sales  of  Money 
Loan  Contracts.— A  written  agree- 
ment for  one  party's  payment  to  the 
other  of  sum  to  be  used  in  production 
of  vaudeville  show  and  returned  out 
of  unused  loans,  advances  and  excess 
of  gross  receipts  over  production 
costs,  in  consideration  of  specified  per- 
centage of  net  receipts  from  produc- 
tion was  not  a  contract  for  "loan", 
but  imported  relationship  of  trust 
and  confidence  imposing  on  producer 
duty  to  render  account  of  his  deal- 
ing with  funds  advanced.  Bnbenstein 
V.  SmaU,  1947,  273  App.Div.  102,  75 
N.Y.S.  483. 

§  271.    Continnance   of    Bnsisess 
or  Business  Belations 

Forbearance  to  With- 
draw from  Business  Venture.— 
Browning  v.  Fox,  (1920)  230  N.  Y. 
636,  180  N.EI  883. 

§  273.  Disclosure  of  Information 
Accountant's  Opin- 
ion of  Law.— Accountant  may  not  re- 
cover on  contract,  express  or  implied, 
for  rendering  an  opinion  as  to  the  law, 
the  meaning  of  a  statute,  or  the  giv- 
ing of  information  as  to  what  judicial 
or  quasi  judicial  tribunals  are  decid- 
ing.—Mandelbaum  V.  Gilbert  &  Bark- 
er Mfg.  Co.  (1986)  160  Misc.  656, 
200   N.Y.S.   462. 

Accountant  who  informed  taxpay- 
er of  its  right  to  tax  refund  and  ob- 
tained agreement  to  receive  half  of 
any  refund  obtained  held  not  entitl- 
ed to  recover  where  taxpayer  pro- 
ceeded through  its  own  legal  deport- 
ment, since  accountant  performed  no 
work,  and  in  supplying  information 
was  "practicing  law"  without  a  li- 
eenae.   Id. 

Information  May  Be 
Valid  Consideration.— Singer  v.  Kar- 
ron  (1937)  162  Misc.  809,  204  N.Y.S. 
566. 

Disclosure  of  Hatter 
of  Common  Knowledge.— If  the  in- 
formation disclosed  is  not  new  or  orig- 
inal but  is  matter  of  common  knowl- 
edge it  will  not  constitute  a  sufficient 
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consideration  for  a  promiae  to  pay 
therefor.  Thus  it  liaa  been  held,  in 
an  action  to  recover  on  a  contract 
whereby  the  defendant,  in  consider- 
ation of  the  plaintiff's  agreement  to 
impart  certain  valuable  information 
which  would  increase  the  defendant's 
profits,  promised  to  pay  the  plaintiff 
one-half  of  such  increased  profits, 
that  the  complaint  should  have  been 
dismissed,  where  it  appeared  that  the 
alleged  information  was  that  if  the 
defendant  would  increase  the  selling 
price  of  its  product  its  profits  would 
be  increased,  although  it  further  ap- 
peared that  the  defendant  increased 
the  selling  price  of  its  product 
shortly  after  the  plaintiff  gave  the 
defendant  such  information,  as  the 
contract  was  without  consideration, 
the  alleged  information  being  neither 
new  nor  original,  being  merely  a  mat- 
ter of  common  Irnowledge.  Soule  v. 
Bon  Ami  Co.,  (Sup.  1922)  201  App. 
Div.  794,  195  N.  Y.  S.  674,  affirmed 
(1928)  285  N.T.  609,  189  N.B.  764. 

If  in  negotiations  infonnation  is 
disclosed  in  the  anticipation  of  ol»- 
taining  a  contract  from  the  other 
party  and  without  any  promise  by  the 
latter  to  pay  therefor,  the  fact  that 
the  latter  malces  use  of  such  informa- 
tion does  not  impose  on  him  any  lia- 
bility to  pay  for  it.  Larlcin  v.  Penn- 
sylvania R.  Co.,  (Sup.  1925)  126 
Misc.  238,  210  N.  Y.  a  374,  applying 
Bristol  V.  Equitable  L.  Assur.  Soc., 
132  N.  Y.  264,  30  N.  E.  506. 

Information  Most  be  New  or  Novel 
or  So  Considered.— Singer  v.  E^rron 
(1937)  102  Misc.  809,  294  N.Y.S. 
500. 

One  contracting  to  furnish  infor- 
mation concerning,  and  arrange  for 
recovery  of,  money  belonging  to  an- 
other in  consideration  of  half  of 
amount  recovered  heU  not  entitled  to 
recover  half  of  letter's  bank  account, 
published  as  unclaimed  deposit;  in- 
formation as  to  existence  of  such 
account,  of  which  defendant  was 
aware,  not  being  new,  novel,  or  valu- 
able to  him,  so  that  consideration 
for  promise  to  pay  therefor  failed. 
—Singer  v.  Karron  (1937)  162  Misc. 
809,  294  N.Y.S.  566. 

Information  obtained 
by  a  plaintiff's  assignor  through  a 


atndy  of  freight-ratei  and  correspond- 
ence with  different  railroads  that  de- 
fendant was  entitled  to  lower  freight 
rates  upon  its  shipments  of  mer- 
chandise might  constitute  a  valuable 
consideration  for  a  promise  to  pay 
therefor.  Keller  v.  American  Chain 
Co.,  (1930)  255  N.  Y.  94,  174  N.  E. 
74,  affirming  228  App.  Div.  708,  238 
N.  Y.  S.  860,  holding  however  tbat 
where  the  assignor  was  in  the  em- 
ploy of  a  customer  of  the  defendant, 
which  paid  the  freight  on  such  ship- 
ments and  deducted  the  amount  from 
the  defendant's  bill  for  the  merchan- 
dise furnished,  it  being  the  duty  of 
the  assignor  to  study  and  investigate 
routing  and  railroad  rates,  he  has  no 
cause  of  action  against  the  defendant 
for  its  breach  of  an  alleged  promise 
to  pay  him  for  information  that  the 
freight  charges  were  too  high. 

Nudum  Pactum^ 
Contract  to  furnish  person  Informa- 
tion leading  to  recovery  of  money  be- 
longing to  him  in  consideration  of 
half  of  amount  recovered  was  nudum 
pactum  as  calculated  to  conceal, 
rather  than  reveal,  informant's  under- 
standing of  offer,  which  referred  to 
offeree's  bank  account,  published  as 
unclaimed  deposit;  manifestation  of 
parties'  mutual  intent  and  terms  of 
retainer  being  unreal  and  without  con- 
sideration.—Singer  V.  Karron  (1987) 
162  Misc.  809,  294  N.Y.S.  666. 


of      Besidence^ 


§  275.    Change 
Name,  etc. 

Change  of  domicil  and 
business  by  a  son  at  the  request  of 
his  father  is  a  good  consideration  for 
a  trust  created  by  the  father  in  which 
the  son  is  made  the  beneficiary  i> 
case  he  survives  the  father  and  such 
a  trust  cannot  therefore  be  considered 
a  gift  or  transfer  by  the  father  in 
contemplation  of  death  and  as  sud 
taxable.  "Since  the  decision  io 
Hamer  v.  Sidway  (124  N.  Y.  6S8), 
it  has  uniformly  been  held  that  the 
giving  up  of  a  legal  right  at  the  re- 
quest of  another  party  is  a  sufficioit 
consideration  for  the  promise  made 
to  him."  Per  Rich,  J.  Re  Cole,  (Sup. 
1922)  202  App.  Div.  646.  549,  195 
N.  Y.  S.  S41. 
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§  276.    Surrender  of  Custody  of 
Ohild 

Snirendar  of  Child  »n 
Promises    Hade    for    Its    Benefit.— 

Weinberger   v.    Van    Hesaeo,    (1032) 
260  N.  Y.  294,  183  N.  E.  429. 


I  270.  Oivinf  Note  or  0«her  Ob- 
ligation for  Existing  DeU 
Payment  of  Existing  Debt.— Pay- 
ment of  a  sum  admittedly  due  doea 
not  of  itself  constitute  "considera- 
tion" for  a  contract.  Morrison  Ea- 
tates  V.  H.  &  M.  Amnsement  Co., 
1940,  17  N.Y.S.2d  666. 


Seitlement  of  Disputed  Claims 


§  285.    General  Bnle 

Settlement  of  un- 
liquidated and  disputed  claim  is  bind- 
ing on  parties.  Schuell  y.  Ferlmon, 
(1924)  238  N.  Y.  362,  144  N.  B.  641, 
reversing  208  App.  Dir.  812  mem., 
203  N.  Y.  8.  951;  Jacobs  v.  Moore, 
(Sup.  1921)  195  App.  Div.  452,  186 
N.  Y.  S.  881;  Preid  v.  Hoffman, 
(Snp.  App.  T.  1922)  194  N.  Y.  S. 
806;  Frederick  Starr  (Tontracting 
Co.  V.  Hughes,  (Supp.  App.  T.  1922) 
191  N.Y.S.  772;  Hetrick  Mfg.  Co. 
V.  Barish,  Sup.  App.  T.  1923,  120 
BCsc.  673.  199  N.  Y.  S.  755;  Beck 
V.  Rosenfeld,  Snp.  App.  T.  1925, 
124  Misc.  363,  208  N.  Y.  S.  36; 
Meyers  y.  Hirsh,  (Sap.  App.  T. 
1985)  125  Misc.  261,  210  N.  Y.  8. 
466;  Greenblatt  v.  Leipzig,  (Sup. 
App.  T.  1925)  125  Misc.  022,  212 
N.  Y.  S.  301;  National  Union  Bank 
V.  Baker,  (Sup.  1931)  139  Misc.  842. 
250  N.Y.S.  217:  Plunkett  v.  O'Con- 
nor (1937)  162  Misc.  889,  295  N.Y. 
8.  492;  Wishnick  v.  Preserves  & 
Honey  (1937)  272  N.Y.  262,  6  N. 
B.2d  808,  reversing  247  App.EHv.  738. 
285  N.Y.S.  622,  modifying  16S  Misc. 
696.  276  N.Y.S.  420;  Harvey  v.  J. 
P.  Morgan  &  Co.,  1938.  166  Misc. 
455,  2  N.Y.S.2d  620;  Sperling  t. 
Sperling,  1946,  66  N.Y.S.2d  88. 

Where  a  buyer  rejects  whether 
rightfnily  or  wrongfully  a  part  of 
the  goods  delivered  under  an  entire 
contract  and  transmits  his  check  for 
the  goods  retained,  expressly  stating 
that  it  is  in  settlement  in  full  of  his 
liability  under  the  contract,  a  valid 
eompromise  and  settlement  is  effected 
if  the  seller  cashes  th«  check.  In 
such  a  case  the  claim  of  the  buyer  is 
not  a  liquidated  claim  so  as  to  bring 
it  within  the  rule  that  a  part  pay- 
ment of  a  liquidated  claim  is  not  a 
anlBcient    consideration    for    a    dis- 


charge of  liability  for  the  unpaid 
part.  Linderman  v.  Nor  walk,  (Sup. 
App.  T.  1920)    185  N.  Y.  8.  356. 

Settlement  of  Disputed  Claim  as  to 
Liability  on  Fire  Insurance  Policy. — 
Yonkers  Fur  Dressing  Co.  Inc.,  v. 
Royal  Ins.  Co.,  (1928)  247  N.  Y.  435, 

leo  N.a  77a 

The  rule  that  a  set- 
tlement  of  a  disputed  claim  for  less 
than  may  have  been  owing  is  not 
within  the  rule  that  a  payment  of 
a  part  of  an  undisputed  liquidated 
demand  is  not  a  suifficient  consider- 
ation for  a  discharge  of  the  balance 
applied  to  a  settlement  between  hus- 
band and  wife  of  a  disputed  claim  as 
to  the  amount  of  the  securities  and 
moneys  of  the  wife  which  had  been 
used  by  the  husband.  Ostrander  v. 
Ostrander.  (Sup.  1921)  199  App. 
Div.  487.   191  N.  Y.  8.  470. 

Acceptance  of  check 
with  words  "full  settlement"  on  back 
in  pursuance  of  an  agreement  in  set- 
tlement of  action  providing  that  de- 
fendant should  pay  such  sam  of 
money  and  co-operate  in  other  litiga- 
tion does  not  extinguish  the  cause  of 
action  where  defendant  breaches  con- 
dition of  release  by  failing  to  appear 
at  trial  of  other  action.  Oaston  A 
Co.,  Inc.  ▼.  Storch,  (1930)  253  N.  Y. 
68, 170  N.B.  496. 

Where  payee  accepts  check  on  ex- 
press condition  that  it  Is  in  sntisfae- 
tion  of  bona  fide  controversy  then 
existing  between  parties,  payee  can- 
not use  check  and  reject  the  condi- 
tion.—Olendon  V.  City  of  New  York 
(1937)  250  App.Div.  556.  294  N.Y.S. 
890,  reversed  on  other  grounds,  1938, 
276  N.Y.  329,  12  N.E.2d  428. 

Compromise  of  claim. — ^An  honest 
compromise  affords  a  valid  consider- 
ation. Firstenberg  v.  Wasserman, 
1959,    9    A.D.2d    666,  .189   N.Y.S.2d 
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411,    reargument    denied 
699,  191  N.T.S^  924. 


s 


16.    Application  of  Snle  <}«n- 
orally 

"A  doubtful,  colorable 
or  even  plausible  claim  may  be  a 
good  basis  for  a  suit  where  forbear- 
anoe  to  press  it  is  bad  and  the  cause 
is  brought  on  tlie  forbearance."  Per 
VcAvoy,  J.  Wiener  V.  Hendler,  (Sup. 
App.  T.  1022)   197  N.  T.  &  685. 

Ambiguity.— Compro- 

'  mise  agreement  l>etween  retired  pres- 
'  ident  of  corporation  and  corporation 
..-proTiding  tbat  president  should  as- 
sign life  policies  in  amount  of  |40,- 
000  as  security  for  notes  totaling  |S0,- 
000,  and  that  corporation  shotild  be 
entitled  to  full  $40,000  value  of  pol- 
icies if  president  should  die  be- 
fore payment  of  notes  or  upon  default 
thereon,  held  unambiguous  and  to  en- 
title corporation  to  entire  face  valne 
of  policies  on  death  of  president  prior 
to  payment  of  notes,  where  claims 
honestly  made  by  corporation  exceed- 
ed amount  of  president's  claims  by 
more  than  $40,000,  as  against  con- 
tention that  agreement  was  invalid  as 
forfeiture,  penalty,  or  waiver  of  right 
of  redemption.— Wishnick  t.  Preserves 
&  Honey  (1937)  272  N.Y.  S62,  S 
N.E.2d80e. 

Compromise  to  Pro- 
cure Probate  to  Will  Held  Valid. — 
Matter  of  Tinker,  (Sur.  Ct.  1925) 
124  Misc.  723,  209  K.  Y.  S.  589. 

Valid  Settlefflents.— Agreement  of 
settlement  of  claim  of  lessee  against 
lessor  for  a  recited  consideration  for 
breach  of  covenant  of  quiet  enjoyment 
by  lessor's  leasing  premises  to  the 
United  States  during  war  which  al- 
legedly provided  that  lessee  was  to 
have  first  option  to  a  new  lease  of 
premises  as  soon  as  premises  were  va- 
cated by  government  was  supported 
by  consideration  and  was  not  void  as 
against  public  policy  for  holding  lessor 
responsible  for  acquiescing  in  govern- 
ment's demand  instead  of  insisting  on 
condemnation  proceedings.  Seimar 
Oarage  Corp.  v.  Rink  Realty  Corp., 
1949,  276  App.Div.  786,  93  N.T.S.2d 
262,  reargument  and  appeal  denied  276 
App.Div.  870,  93  N.Y.S.2d  921.  2 
mems. 


9   A.D.2d      §  288.    Palpably  Unfoimded,  Un- 
tenable or  Illegal  Claim 

Palpably  Unfounded 
Claim. —  Peralta  v.  Escobar,  (Sup. 
1924)  207  App.  Div.  611.  202  N.  Y. 
S.  714;  National  Union  Bank  v. 
Baker,  (Sup.  1031)  130  Misc.  842. 
260  N.  Y.  8.  217. 

§  289.    Compromifle  of  Claim  on 
Which  Action  is  Pending 

Prior  Judgment  as 
Defense.— Settlement  of  city  court  ac- 
tion on  express  contract  and  in  quan- 
tum meruit  for  balance  of  salary  AeM 
not  to  support  defense  of  payment 
to  subsequent  action  for  alleged  un- 
lawful discharge  and  subsequently  ac- 
cruing damages. — Larme  Estates  v. 
Omnichrome  Corporation  (1S37)  250 
App.Div.  538,  294  N.Y.S.  861,  af- 
firmed 11937)  275  N.Y.  426,  10  NJ!. 
2d  793,  reargument  denied,  1038,  276 
N.Y.  673,  12  N.£.2d  582. 

Consent  Judgment  in  city  court  ac- 
tion on  express  contract  for  balanoe 
of  salary  and  in  quantum  meruit  in 
favor  of  plaintiff  held  to  create  es- 
toppel as  to  subsequent  action  in 
Supreme  Court  for  recovery  of  dam- 
ages accruing  by  virtue  of  alleged 
unlawful  discharge  as  to  existence  of 
express  written  contract. — ^Larme  Es- 
tates V.  Omnichrome  Corporation 
(1937)  250  App.Div.  538.  294  N.YJ3. 
861.  affirmed  (1937)  276  N.Y.  426.  10 
N.£:.2d  793.  reargument  denied,  1938. 
276  N.Y.  673,  12  tiJSiSd  682. 

In  action  for  damages  from  nnlaw- 
ful  discharge,  where  estoppel  of  con- 
sent judgment  in  favor  of  plaintiff 
in  prior  action  established  existence 
of  express  written  contract  of  em- 
ployment on  which  action  was  based 
and  defenses  interposed  were  sub- 
stantially similar  to  those  interposed 
in  prior  action  or  which  might  have 
been  litigated  therein,  court  properly 
granted  plaintiff  summary  judgment, 
save  for  admeasurement  of  damages. 
Id. 

Setting  aside  of  Set- 
tiement— Parties'  stipulation  for  set- 
tlement of  action,  though  in  nature 
of  contract  or  agreement  and  v«Bd 
per  se,  may  be  dealt  with  summarily 
by  court,  which  has  power  to  relieM 
parties   therefrom    so   long   as   tktjT 
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may  be  restored  to  same  condition  as 
if  no  such  agreement  had  been  made. 
—La  Salle  Extension  Unirersity  t. 
Parella  (1937)  162  Misc.  220,  294 
N.Y.S.  146. 

Settlement  of  Untenable  Action.— 
Civil  Practice  Act,  §  61-a,  et  seq.,  de- 
claring the  public  policy  of  the  state 
with  respect  to  actions  for  alienation 


of  affections,  criminal  conversation, 
seduction,  and  breach  of  contract  to 
marry  abolishes  right  of  action  there- 
tofore  existing  to  recover  damages 
for  sednction  but  does  not  predade 
recovery  on  agreements  theretofore 
made  in  settlement  of  such  causes. 
Locke  V.  Pembroke,  1939,  280  N.Y. 
480,  21  N.&.2d  496. 


Pre-existing  Debt  or  Obligation  as  Consideration 


§  290.    In  General 

Obligation  on  War- 
ranty.—  The  obligation  on  the  part 
of  the  seller  of  a  baking  oven  to 
make  the  oven  conform  to  an  express 
or  implied  warranty  is  a  sufficient 
consideration  for  his  promise  to  re- 
build the  oven.  Strum  v.  Williams 
Oven  Mfg.  Co.,  (Stop.  1922)  201  App. 
DiT.  113,  193  N.  Y.  S.  852. 

Transfer  in  Fraud  of 
Creditors. — A  pre-existing  debt  is  suf- 
ficient to  sustain  a  transfer  by  a 
hasband  to  his  wife  as  against  his 
creditors.  Frank  v.  Von  Bayer, 
»1923)   236  N.T.  473,  141  N.E.  920. 

Discharge. — Discharge  of  pre-ex- 
isting debt  owing  by  third  person  is 
legal  consideration  for  promise  of  an- 
other to  pay  such  debt.  Zanetti  v. 
Mnlnnga,  1959,  19  MiBC.2d  862,  190 
N.Y.S.2d  185. 

Writing  which  granted,  upon  death 
of  mortgagee,  right  to  mortgagor  to 
cancel  mortgage  by  offset  of  note 
drawn  in  favor  of  mortgagor  and 
recited  as  consideration  services  ren- 
dered by  mortgagor  and  moneys  ad- 
vanced mortgagor  and  not  repaid, 
conferred  fixed  right  to  cancel  mort- 
gage OS  of  time  of  delivery  but  de- 
ferred enjoyment  of  right  until  aft- 
er death  of  mortgagee  and  was  sup- 
ported by  adequate  consideration 
and  was  not  invalid  testamentary  dis- 
position. Love  V.  Tames,  1954,  135 
N.Y.S.2d  609. 

An  agreement  to  discharge  an  ex- 
isting contract  is  not  invalid  for  lack 
of  consideration,  if  it  is  in  writing 
and  signed  by  the  party  sought  to  be 
charged.  Columbia  Lithographic  Co. 
V.  Duenewald  Printing  Corp.,  1949, 
90  N.Y.S.2d  886. 


Foreign  Law. — Under  French  law. 
antecedent  debt  of  business  firm  was 
such  consideration  as  would  support 
promises  of  member  of  firm  to  pay 
certain  sums  in  satisfaction  of  the 
debt,  and  such  promises  created  uni- 
lateral contracts.  De  Sayve  v.  De  La 
Valdene,  1953,  124  N.Y.S.2d  143,  af- 
firmed 130  N.Y.S.2d  865,  reargument 
and  appeal  denied  283  App.Div.  1052, 
131  N.Y.S.2d  881,  appeal  dismissed 
307  N.Y.  861, 122  N.E.2d  747. 

Sufficiency  of  consideration. — 
Past  or  executed  consideration  may 
constitute  a  sufScient  consideration 
for  a  subsequent  promise.    Kolakowski 

V.   Polsinelli,  1961,  Misc.2d  , 

217  N.Y.S.2d  643. 

Where  plaintiffs'  sole  agency  con- 
tract with  foreign  corporation  provid- 
ed for  payment  of  commissions  which 
domestic  corporation  assumed  but  did 
not  pay,  and  then  foreign  corporation 
allegedly  promised  to  pay  commis- 
sions, although  there  was  no  consid- 
eration for  promise  of  foreign  corpo- 
ration to  pay  on  default  of  domestic 
corporation,  the  antecedent  consider- 
ation was  sufficient.  Grattan  v.  So- 
cieta  Per  Azzinoi  Cotonificio  Cantoni, 
1955,  137  N.Y.S.2d  235. 

§  291.    Promise  to  Pay  Pre-exist- 
ing Debt  to  Third  Person 

Release  of  the  debtor 
from  liability  to  the  original  creditor 
is  a  sufficient  consideration  for  the 
debtor's  promise  to  pay  the  debt  or  a 
part  thereof  to  a  third  person  and 
this  includes  a  promise  by  the  debtor 
to  pay  to  such  person  the  interest 
aecming  on  such  debt  until  the  debt 
is  paid.  Read  v.  Morford,  (Sup. 
1922)  203  App.  IHv.  106,  196  N.  Y. 
6.  433. 
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I  292.    Promise  of  TUrd  Person 
to  Answer  for  Pre-exlstiiig 
Debt 

New  or  Additions! 
Conaideration  Necessary. — Smith  r. 
Morin,  (Sup.  1931)  233  App.  Div. 
662,  253  N.  Y.  8.  388. 

Promise  to  Pay  Debt  of  Third  Per- 
son.— Where  lightning  rods  have  been 
■old  on  credit  and  the  title  has  passed 
to  the  buyer,  the  seller  retains  no  in- 
terest therein,  and  consequently  if  the 
rods  have  been  attached  to  a  building 
i^  the  buyer,  who  held  the  land  under 
a  contract  of  purchase,  the  promise  of 
the  vendor  to  the  seller  of  the  rods 
to  pay  for  the  rods  if  left  on  the 
Imilding  by  the  seller,  after  a  sur- 
render by  the  vendee  of  the  contract 
to  purchase  the  land,  is  not  sup- 
ported by  a  consideration,  as  the 
seller  of  the  rods  had  no  right  in  or 
to  remove  the  rods.  Dixon  r. 
Walker,  (Sup.  1923)  20<  App.  Div. 
666,  202  N.  Y.  8.  2M. 

Promise  by  executor 
to  pay  a  legacy  must  be  supported 
by  a  consideration  to  render  him 
personally  liable.  Wolff  t.  Flateau, 
(Sap.  1923)  20«  App.  Dir.  134.  200 
N.  Y.  S.  64«. 


Defendant  who,  npon  purehaadiic 
property,  undertook  to  pay  plaintflPa 
claim  which  was  recognised  by  seller, 
was  liable  to  plaintilE.  Samnd  J. 
Forman  Co.  v.  Weiner,  1944,  53  N.T. 
S.2d  169. 

§  293.    ^New       Consideration 

for  Promise  of  Third  Person 
Oiseharge  of  Debtor  as  Sufleteat 
CoBttlderatloa  for  Promise  by  Third 
Persoa  to  Pay.— County  Trust  Co.  t. 
Mara,  (1934)  242  App.Div.  206,  27S 
N.Y.S.  697,  aff  (1935)  266  N.T.  S40, 
19S  N.R  190;  Beggs  v.  Flint,  (Sap. 
App.  T.  1921)  188  N.Y.S.  418;  R« 
Ranlett,  (Surr.Ctl922)  118  Miae. 
828,  193  N.Y.S.  637;  In  re  Bor- 
den's Will,  1943,  41  N.Y.S.2d  268, 
affirmed  267  App.Div.  828,  47  N^.T. 
S.2d  120,  appeal  denied  267  App-Div. 
906.  47  N.Y.S.2d  583. 

A  wife  joining  in  a  re- 
newal  note  given  by  a  hnsbaad  for  a 
pre-existing  debt  is  bound,  as  the  ex- 
tension of  credit  to  the  husband 
furnishes  a  sufficient  etmsideratioii. 
William  Trimbey  Co.  v.  lindblom. 
(Sup.  1924)  211  App.  Div.  168,  206 
N.  Y.  8.  622. 


Forbearance  to  Exercise  or  Belinquishment  of  Bight 


§  298.    General  Bnle 

Forbearance  to  Exer- 
elta  Legal  Rigkt— Hobaica  v.  Byrne, 
(Sup.  Bp.  1.  1924)  123  Misc.  107, 
205  N.  Y.  8.  7;  Quale  v.  Daniels, 
(Sup.  1926)  127  Misc.  671,  217  K.  Y. 
8.  22;  King  v.  Mllford  Nat.  Bank  of 
MOford,  1938,  168  Misc.  571,  6  N. 
&  Co..  1938,  166  Misc.  455,  2  N.Y.S. 
Y.S.2d  113;  Harvey  v.  J.  P.  Morgan 
2d  620;  Joseph  T.  Ryerson  &  Son  v. 
A.  V.  O'DonneU,  Inc.,  1989.  279  N. 
Y.  109,  17  N.B.2d  788,  reversing  253 
App.Div.  1,  1  N.Y.S.2d  608,  reargu- 
ment  denied,  1939,  279  N.Y.  789,  18 
N.B.2d  870;  Kahn  v.  Naltove,  1989, 
171  Misc.  504,  12  N.Y.S.2d  144;  In 
re  I>rier's  Estate,  1946,  187  Misc. 
244.  62  N.Y.S.2d  722. 

Promise  of  forbearance  suffices  to 
validate  simple  counterpromise.  Da- 
vis &  Warshow,  Inc.  v.  S.  Iser,  Inc., 
1961,  30  Misc.2d  528,  220  N.Y.S5d 
818. 

Forbearance  to  assert  a  valid  legal 
or  equitable  right  can  be  good  and  suf- 


ficient consideration  to  support  a  con- 
tract Hyde  v.  Lipiec,  1958,  12  IGsc. 
2d  107,  173  N.Y.S.2d  901. 

While  forbearance  of  asserting  a 
right  either  legal  or  equitable  is  a 
sufficient  consideration  for  a  prom- 
ise, it  is  not  consideration  where  the 
claimed  right  to  cancel  the  contract 
prior  to  the  date  set  for  foredoa- 
ing  of  the  title  was  not  so  doubtfnl, 
colorable,  or  plausible  as  to  raise  an 
honest  belief  that  it  had  some  founda- 
tion in  law  or  in  equity.  Pash  v. 
Wagner,  1966,  2  Mi8c.2d  822.  151 
N.Y.8.2d  411. 

The  abandonment  by  as  owner  of 
property  of  his  purpose  to  obtain  in- 
surance on  the  property  has  been  held 
a  sufficient  consideration  for  the 
promise  of  another  having  an  inter- 
est in  the  property  to  obtain  insor- 
ance  covering  the  interests  of  both 
parties.  Siegel  *.  Spear.  (Sop.  1921) 
196  App.  Div.  846,  187  V.  Y.  8.  284, 
affirmed  on  other  gronnds  234  N.  Y. 
479, 138  N.B.  414. 
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Rdinqoishmeiit  by  a  seller  of  his 
light  to  discontinne  deliveries  is  a 
oafficient  eossideratioii  for  a  promise 
by  the  purchaser  to  pay  an  enhanced 
price  to  obtain  deliveries.  Handal  t. 
Spechler,  (Sup.  1922)  201  App.  Div. 
278.  194  N.  T.  S.  210. 

Forbearance  to  take  advantaxe  of 
a  provision  in  a  contract  for  the  sale 
of  goods  to  be  manufactured,  excusing 
nonperformance  if  manufacture  of 
the  goods  is  prevented  by  a  strike, 
is  a  sufficient  consideration  for  the 
buyer's  promise  to  pay  an  enhanced 
price  for  the  goods.  Bnme  v.  Van 
Raalte  Co.,  (Sup.  1922)  202  App. 
Oiv.   189,  195  N.  Y.  6.  001. 

Forbearance  by  broker  to  close  cus- 
tomer's margin  account  may  consti- 
tute a  consideration.  Osborne  *. 
Curtis,  (Sup.  1924)  209  App.  Div. 
100,  204  N.  Y.  &  804. 

Extending  Time  of  Payment. — Pur- 
chasers' agreement  to  pay  certain 
mortgage  items  and  taxes  on  prop- 
erty in  consideration  of  mortgagee's 
extending  time,  is  based  on  good  con- 
sideration. Meigs  V.  Cody,  (Sup. 
1931)  139  Misc.  94.  247  N.Y.S.  407; 
King  V.  Milford  Nat  Bank  of  MU- 
ford,  1938,  168  Misc.  671.  6  N.Y.S.2d 
113. 

Father's  Forbearance  to  Objeot  to 
Daughter's  Marriage.— Father's  agree- 
ment to  withdraw  his  objection  to  his 
daughter's  engagement  of  marriage  to 
defendant's  son  held  valid,  and  suffi- 
cient consideration  for  defendant's 
promise  to  pay  daughter  an  annuity, 
since  parent  is  absolutely  privileged  to 
induce  child  not  to  enter  or  to  for- 
sake contract  of  marriage.  Preden- 
burg  V.  Fredenbnrg  (1936)  150  Misc. 
B26.  288  N.Y.S.  377. 

Forbearance  from 
Suing  Son.— Agreement  of  father  to 
pay  for  medical  treatment  of  woman 
negligently  injured  by  son,  in  consid- 
eration of  agreement  not  to  sue  son, 
was  enforceable,  notwithstanding  fa- 
ther wonid  not  have  been  liable  for 
son's  negligence.— Plnnkett  v.  O'Con- 
nor (1937)  162  Misc.  839,  29S  N.Y.S. 
492. 

Agreement  to  Retain 
Stock  Vnincumbered. — An  agreement 
between  the  stockholders  of  a  corpo- 
ration that  each  would  retain  his 
stock    unincumbered    is    a    sufficient 
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consideration  for  a  promise  by  the 
corporation  that  on  the  decease  of 
any  stockholder  the  corporation  would 
pay  to  the  legal  heirs  or  represen- 
tatives of  such  stockholder  two- 
thirds  of  the  salary  he  might  be  re- 
ceiving at  the  time  from  the  cor- 
poration until  such  time  as  the  cor- 
poration bought  the  stock  of  the 
deceased.  Kritser  v.  Chloral  Chemi- 
cal Co.,  (1933)  238  App.  Div.  Oil, 
265  N.  Y.  S.  224. 

Selling  Corporata 
Stook.— The  detriment  suffered  by 
promisee  by  refraining  from  selling 
corporate  stock  does  not  furnish  con- 
sideration for  promise,  where  such 
detriment  was  not  requested  by  the 
promisor.— Glahn  v.  Clark  (1937)  261 
App.Div.  747,  296  N.Y.S.  131. 

Waiver  of  Alimony.— An  agreement 
by  wife  to  forego  all  claims  for  ali- 
fflony  and  support  if  husband  would 
default  in  action  for  divorce  would 
transgress  "public  policy".  Williams 
V.  Williams,  1041,  20  N.Y.S.2d  892. 
affirmed  263  App.Div.  938,  33  N.Y. 
S.2d  830. 

§  300.    Forbearance    to    Contest 

wm 

Agreement  not  to  Con- 
test Will  as  Valid. — Callaghan  v. 
Corbin,  (Sup.  1931)  255  N.  Y.  401, 
178  N.B.  109. 

Contract  to  Effect 
Settlement  of  Will  Contest. — A  de- 
fendant is  entitled  to  an  order  setting 
aside  a  verdict  for  plaintiffs  in  an 
action  to  recover  a  sum  of  money 
which  defendant  promised  to  pay 
plaintiffs  if  they  would  effect  a  set- 
tlement of  a  will  contest,  where  the 
agreement  was  unknown  to  the 
executor,  special  guardian  or  the  sur- 
rogate who  sanctioned  the  settlement 
effected  by  defendant.  Public  policy 
at  least  requires  the  surrogate  to 
know  terms  of  settlement  sanctioned 
by  him.  Even  though  the  evidence 
failed  to  disclose  any  positive  wrong- 
doing, the  court  should  be  alert  to 
close  for  the  future  the  door  of 
temptation,  as  well  as  to  show  em- 
phatic disapproval  of  a  practice  which 
in  other  cases  might  encourage  sub- 
terfuge and  deception.  Callaghan  v. 
Corbin,  (Sup.  Tr.  T.  1930)  136  Miso. 

731,  240  N.  Y.  S.  420.  ^^,^,,^1^ 
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I  301.    Forbearance    to    Enforce 
Claim  Qenerally 

Forbearance  By  Fint 
Mmtgagee  in  Faror  of  Second  Hort- 
gagee. — "It  the  senior  mortgagee  per- 
mit* the  junior  mortgagee  to  go 
ahead  with  toreeloaure  proceedings, 
provided  that  the  receirer  in  that 
action  be  instructed,  after  payment  of 
operating  expenses  of  the  Imilding, 
to  turn  over  the  balance  of  his  ool- 
lections  to  the  senior  mortgagee  and 
actually  forebears  to  begin  a  fore- 
closure action  or  to  seek  to  have  the 
receivership  extended  to  cover  the 
first  mortgage,  good  faith  requires 
that  such  an  understanding  should  be 
upheld."  Monica  Realty  Corp.  v.  122 
Fifth  Ave.  Corp.,  (1934)  2«4  N.  Y. 
B2, 189  NJi.  778. 

Forbearance  to  Sue. — Discontinu- 
ance of  a  pending  matrimonial  action 
by  a  wife  separated  from  ber  husband 
with  good  cause  is  good  consideration 
for  an  agreement  wherein  she  is  to 
receive  a  financial  reward  for  so  do- 
ing.   Stahl  V.  Stahl,  1962,  Misc. 

■2d ,  221  N.Y.S.2d  931,  modified  on 

other  grounds  16  A.D.2d  467,  228  N. 
T.S.2d  724. 

Promisee's  forbearance  from  collect- 
ing sum  allegedly  due  in  reliance  upon 
promisor's  agreement  to  pay  debt  out 
of  Ufe  insurance  proceeds  upon  death 
of  debtor  constituted  legal  considera- 
tion. Morgan  Guaranty  Trust  Co.  of 
N.  T.  V.  Metcalf,  1961,  28  Mi8c.2d  1057, 
214  N.T.S.2d  77. 

In  action  to  recover  for  goods  sold 
and  delivered  where  defendant's  wife 
-orally  agreed  to  send  two  postdated 
checks  for  the  balance  owing  by  the 
'defendant,  plaintiff  who  did  not  accept 
the  checks  was  not  bound  by  its  im- 
plied promise  to  forbear  suit  against 
the  defendant  and  no  acceptance  of 
the  checks  could  be  spelled  out  from 
the  fact  that  the  plaintiff  did  not  re- 
turn the  checks  until  a  date  which 
was  prior  to  the  date  that  the  post- 
dated check  was  payable.  Bateman 
Fuel  Oil  Service,  Inc.  v.  Sklaver.  1958, 
6  A.D.2d  868,  177  N.Y.S.2d  752. 

In  acdon  to  recover  for  goods  sold 
and  delivered  where  wife  orally  agreed 
to  send  two  postdated  checks  for  bal- 
ance owing  by  the  defendant,  her 
promise  was  unenforceable  and  the 
creditor  was  not  bound  on  that  date 
hy  his  implied  promise  to  extend  the 


defendant's  time  of  payment  and  to 
forbear  from  bringing  suit  against  the 
defendant  on  an  obligation  due  and 
owing.    Id. 

Forbearance  to  sue  on  claim  of  def- 
inite amount  is  consideration  for 
promise  to  pay  entire  claim,  unless 
claim  is  made  in  bad  faith  or  is  bas- 
ed upon  illegal  transaction,  sndi  as 
money  lost  in  gambhng.  Plunkett  ▼. 
O'Connor  (1937)  162  Misc.  839,  295 
N.T.S.  492. 

Forbearance  to  sne  by  promisee 
who  has  valid  or  at  least  a  colorable 
claim  furnishes  valid  consideration  for 
contract  Soevyn  v.  Ruhl,  1951,  104 
N.Y.S.2d  771. 

Where  husband  and  wife  died  bi 
fire,  and  wife  was  beneficiary  of  hus- 
band's policy,  and  husband  was  bene- 
ficiary of  wife's  poUcy  if  husband  sur- 
vived wife,  and  wife's  mother  collect- 
ed proceeds  of  life  and  fire  insurance 
policies,  and  husband's  father  did  not 
allege  any  rights  to  proceeds,  forbear- 
ance of  husband's  father  to  sue  for 
proceeds  of  policies  and  turning  pa- 
pers over  to  wife's  mother  were  not 
sufficient  as  valid  consideration  for 
father's  alleged  agreement  with  moth- 
er to  share  one-half  of  proceeds  of 
policies.    Id. 

§  302.  Refraining  from  Suing  on 
Unenforceable  Claim;  Oom- 
promise 

Unfennded  Claim.— 
Plunkett  V.  O'Connor  (1937)  102 
Misc.  839.  29S  N.Y.S.  492. 
§  803.  Promise  by  TMrd  Person 
to  Answer  for  Debt  OeneraUy 
Forbearance  aa  Con- 
aideration  of  Promise  to  Answer  for 
Debt  of  Another. — Quirke  v.  Fidelity 
Trust  Co.,  (Sup.  1927)  220  App.  Div. 
673,  222  N.  Y.  S.  285;  Scherer  v.  East 
Side  Nat  Bank,  (1934)  263  N.  Y. 
190,  188  N.E.  645;  In  re  Stafford's 
Estate,  1942.  264  Misc.  774.  34  N.Y. 
S.2d  946:  Burchard  v.  Boos,  1942. 
34  N.Y.S.2d  743;  Bentley,  Settle  & 
Co.  T.  Brinkman,  1943.  42  N.Y.S.2d 
194. 

Forbearanoe  froai 
Suing  Son.— In  action  on  agreement 
of  father  to  pay  for  medical  treat- 
ment of  woman  negligently  injured  by 
son,  in  consideration  of  forbeauaace 
from  suing  son,  it  was  no  defeaae  CbT 
father  to  prove  that  he  did  M^tia^. 
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plaintiff  anything.— Plnnkett  v.  O'Con- 
nor (1937)  162  Misc.  839,  295  N.X.S. 
492. 

Mechanic's  Lien,  Release  of.— Where 
it  appeared  that  garage  released  its 
mechanic's  lien  on  automobile  for  re- 
pairs b;  reason  of  promise  of  bank 
ro  deliver  to  garage  a  check  which 
it  was  receiving  from  insurance  com- 
pany for  damages  to  the  automobile, 
thereby  losing  its  secnrity  for  pay- 
ment and  making  bank's  chattel  mort- 
gage on  automobile  a  prior  lien,  ga- 
rage was  entitled  to  recover  cost  of 
the  repairs  from  the  bank.  Joiin  Ko- 
vacs  Garage  Co.  v.  South  Shore  Bank 
of  Staten  Island,  1943,  266  App.Div. 
9:«*.  44  N.T.S.2d  76. 

§  304.  Oral  Agreement  and  Im- 
plication of  Promise  to  For- 
bear 

Evidence. — In  administratrix'  ac- 
tion for  defendant  corporation's  de- 
fault in  carrying  out  promise  in  its 
vice  president's  letter  to  pay  intes- 
tate specified  sum  for  his  debtor's  ac- 
count, plaintiff's  attorney's  undispat- 
ed  testimony,  partially  corroborated 
by  his  secretary's  office  memorandum, 
that  debtor  told  vice  president,  in 
conversation  over  telephone  in  at- 
torney's office,  that  letter  was  sought 
to  procure  plaintiff's  forbearance 
from    entering    confessed    judgment 


against  debtor,  was  sufficient  proof 
that  vice  president  was  other  party 
to  conversation  and  hence  knew  of 
such  consideration  for  promise.  Ru- 
egg  V.  Fairfield  Securities  Corp., 
1955,  308  N.Y.  813,  125  N.B.2d  585. 

§  305.    Necessity      for     Binding 
Agreement  to  Forbear 

Forbearance  Witliont 
Promise  to  Forbear. — A  note  executed 
by  member  of  church  to  the  church 
is  supported  by  a  valuable  considerb- 
tion  where  the  church  officials  did 
not  thereafter  request  payment  of 
member's  past-due  pledges  or  thoM 
which  thereafter  became  due.  Matter 
of  Taylor,  (Sup.  1932)  236  App.  Div. 
671,  260  N.  Y.  S.  836. 

Taking  demand  not* 
does  not  prevent  agreement  for  for- 
bearance from  constituting  considera- 
tion. Quirke  v.  Fidelity  Trust  Co.,. 
(6up.  1927)  220  App.  Div.  673,  222 
N.  y.  S.  286. 

§  306.    Failure  to  Specify  Timr 
of  Forbearance 

Failure  to  Specify 
Time  of  Forbearance. — ^To  furnish  ^ 
valuable  consideration,  one  in  tho 
nature  of  forbearance,  it  is  not  neces- 
sary that  a  definite  time  be  fixed  as 
the  limit  or  extent  of  the  forbearance. 
Scherer  v.  East  Side  Nat  Bank, 
(1934)  263  N.  Y.  190,  188  N.  E.  645. 


Marriage 


§  307.    In  General 

Marriage  as  Good 
Consideration  for  Conveyance.  — 
AiMcrican  Surety  Co.  v.  Conner,  (Sup. 
I»28)  225  App.'Div.  137,  232  N.  Y.  8. 
X4 

Effect  of  Annulment 
of  Marriage. — A  bond  and  mortgage 
executed  by  the  plaintiffs  to  the  de- 
fendant under  an  agreement  whereby 
the  mortgage  was  to  be  given  in  con- 
sideration that  the  defendant  would 
marry  the  plaintiff's  daughter  will  be 
canceled,  where  it  appears  that  while 
tiM  marriage  ceremony  was  per- 
formed and  the  parties  lived  together 
for  two  years,  the  marriage  was  sub- 
sequently annulled  on  the  ground  of 
the   physical    incapacity   of    the   de- 


fendant, and  that  final  Judgment  baa 
been  entered  in  the  annulment  action. 
Rubin  V.  Joseph,  (Sup.  1926)  21S 
App.  Div.  91,  213  N.  Y.  S.  460. 

Annulment  of  a  marriage  render* 
i'  void  ab  initio  and  the  effect  is  as 
though  no  marriage  had  been  entered 
into  and  the  consideration  of  mar- 
riage for  a  conveyance  fails  and  it 
becomes  a  voluntary  conveyance. 
American  Surety  Co.  v.  Conner,  (Sup. 
1928)  226  App.  Div.  137,  232  N.  Y.  & 
94. 

Promise  to  Pay 
Daughter-ln-Law  Annuity.- Marriage 
held  valid  and  sufficient  consideration 
for  promise  of  parents-in-law  to  pay 
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daughter -In -law  annuity.  Fredenburg 
▼.  Fredenburg,  (1936)  168  Misc.  626. 
288  N.T.8.  377. 

§  S09.    Promise  after  Marriage 

Proniiu    after    Mar- 
ilase. —  A  contract  by  a  husband  to 


pay  his  wife  a  nun  of  money  is 
alleged  consideration  of  "damages 
she  may  have  suffered  in  being  in- 
duced to  marry,"  la  onenforeeafal* 
for  want  of  a  sufficient  eanaido'a- 
tion.  Seelan  t.  Saelau,  (Sap.  Sp.  T. 
1923)    198  N.  T.  S.  41. 


Mutttal  Promises  and  Mutuality  of  Obligation 


i  SIO.    Matual  Promises  General- 
ly 

Mutual  Agreements 
as  Consideration. — Nassau  Supply 
Ck>.,  Inc.  V.  Ice  Service  Co.,  Inc., 
(1929)  262  N.  Y.  277,  169  N.  E.  277, 
affirming  226  App.  Div.  368,  234  N. 
T.  8.  650;  Hirschberg  v.  Hecht, 
(Sup.  1932)  235  App.  Div.  680,  267 
N.Y.S.  697;  Strobe  v.  Netherland  Co., 
(1935)  245  App.DlT.  573,  283  N.X.8. 
24ft;  In  re  Guggino's  Estate,  1<W 
Misc.  768.  291  N.Y.S.  688,  modified 
xm  other  grounds,  1938,  252  App.Div. 
132,  2  N.Y.8.2d  397,  affirmed.  In  re 
Guggino's  Will,  1939.  279  N.Y.  692, 
18  N.E.2d  317;  Goldfeld  v.  GUckstein 
&  Temer,  1939,  14  N.Y.S.2d  735. 

Promise  to  forbear  seeking  allow- 
ance for  services  as  guardian  ad  litem 
for  remainderman  in  accounting  pro- 
ceeding was  sufficient  consideration 
for  life  beneficiary's  promise  to  per- 
sonally pay  for  such  services;  and 
life  beneficiary  also  received  legal 
benefit  in  thus  avoiding  depletion  of 
principal  of  trust  estates.     Brown  v. 

IngersoU,  1962,  Mi8c.2d ,  226 

N.Y.S.2d  479. 

Mutual  promises  in  each  of  which 
the  promisor  undertakes  some  act  or 
forbearance  that  will  be,  or  appar- 
ently may  be,  detrimental  to  the 
promisor  or  beneficial  to  the  promisee, 
and  neither  of  which  is  void,  are  suf- 
ficient consideration  for  one  another, 
but  the  promise  must  be  legally  bind- 
ing in  each  instance,  since  if  not  bind- 
icCi  there  is  no  legal  detriment  in 
making  it  or  legal  benefit  in  receiving 
it.  Cowan  v.  Dewitt,  1954,  205  Misc. 
130,  129  N.Y.S.2d  724,  affirmed  284 
App.Div.  998.  135  N.Y.S.2d  379. 

Promises  of  parties  to  contract  are 
nudum  pactum  when  made,  and  will 
not  support  each  other  as  constdera 
tion  unless  they  impose  legal  liablli' 
ties,  are  concurrent,  and  become  ob- 


t 


ligatory  at  same  time.    Benet  ▼.  Berk- 
ey,  1945.  57  N.Y.S.2d  329. 

Sufficient  consideration  is  shown 
for  contract  if  plaintiff  established 
that  matual  promises  were  exchanged 
and  that  promisee  and  beneficiary 
were  induced  to  act  in  reliance  there- 
on. Cedar  v.  Furst.  1951.  109  N.Y. 
S.2d  577. 

Bilateral  Contracts.!— 
Courts  are  not  inclined  to  torn  a 
bilateral  contract  into  one  binding 
upon  one  party  only.— Brooklyn  Bus 
Corporation  ▼.  City  of  New  York 
(1937)  274  N.Y.  140,  8  NJL2d  300. 

Mutual  promises,  in  each  of  which 
promisor  undertakes  some  act  or  for- 
bearance that  will  be,  or  apparently 
may  be,  detrimental  to  promisor  or 
beneficial  to  promisee,  and  neither  of 
which  is  void,  are  sufficient  considera- 
tion for  one  another  in  bilateral  con- 
tract.    Brown  v.  IngersoU,  1962,  

Mi8c.2d  .  226  N.Y.S.2d  479. 

Although  a  promise  exchanged  for  a 
bargained-for  promise  is  ordinarily 
sufficient  consideration  for  a  bilateral 
contract,  the  promises  must  be  of 
some  value,  or  at  least  not  merely 
empty  formal  words,  incapable  of  per- 
formance. Cowan  v.  Dewitt,  1954, 
205  Misc.  130,  129  N.Y.S.2d  724,  af- 
firmed 284  App.Div.  998,  135  N.YjS. 
2d  379. 

A  "bilateral  contract"  is  a  promise 
in  consideration  of  a  counter  agree- 
ment which  matures  into  an  enforcea- 
ble oUigation  at  the  instant  that  the 
so-called  meeting  of  the  minds  of  the 
parties  occurs,  or  otherwise  expressed 
at  the  time  the  mutual  promises  are 
changed.  In  re  Lord's  Will,  1941, 175 
Misc.  921,  25  N.Y.S.2d  747. 

§  311.    ^Application    of    Rule 

OeneraDy 

Belldino  Contraets^- 
Where  engineering  company  hired 
contractor     to     obtain     govenHMO* 
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bnOding  contracts  and  superintend 
construction,  and  executed  contract 
whereby  boUding  company  took  over 
contract  obtained  througlt  contrac- 
tor's efforts,  and  building  company's 
president  told  contractor  that  building 
company  would  assume  engineering 
company's  contract  and  directed  con- 
tractor to  prepare  preliminary  work, 
mutual  promises  were  sufScient  to 
supply  consideration  so  as  to  make 
building  company  liable  for  breach 
of  contractor's  contract.— Tars  t. 
Wyckoff  (1937)  251  App.Div.  464, 
296  N.Y.S.  896. 

Limited  Option  Given 
Buyer  as  to  Time  of  Delivery. — A 
contract  by  a  manufacturer  to  take 
a  specified  quantity  of  definitely  de- 
scribed goods  at  a  stated  price  by 
instalments  as  required  by  his  busi- 
ness, the  entire  quantity  in  any 
event  to  be  taken  within  a  reasonable 
time,  imposes  a  sufficient  obligation 
on  him  to  render  binding  the  con- 
tract of  the  seller  to  sell.  E.  Rich-- 
ard  Meinig  Co.  v.  United  Statea 
Fastener  Co.,  (Sup.  1022)  200  App. 
Div.   622,   193  N.   Y.  8.   10«. 

Contract  Obligating  Party  to  Fur- 
nish All  Materials  Required  During 
Certain  Period  Valid. — Randolph  Mc- 
Nntt  Co.  T.  Bckert,  1931,  257  N.T. 
100,  177  N.E.  888. 

Contract  to  deliver 
speoifled  amount  of  goods  to  agent  is 
enforoeable.— Insul  Chemical  Co.  v. 
Schasseur,  (Mun.Ct.  1936)  244  App. 
Div.  808,  279  N.Y.S.  981. 

Mutual  Options. — ^An 
option  to  purchase  g^ven  by  one 
party  to  the  other  is  a  sufficient  con- 
sideration tor  an  option  given  by 
the  latter  to  the  former.  Matter  of 
Fienx,  (1926)  241  N.  Y.  277,  140 
N.  E.  867. 

Repnrduse  of  Stock. — Agreement 
whereby  one  person  agreed  to  repur- 
chase certain  stock  at  par  value 
within  30  days  of  demand,  and  owner 
agreed  that  such  person  would  have 
the  right  to  buy  within  30  days 
after  termination  of  owner's  employ- 
ment with  such  person,  held  sup- 
ported by  consideration.  Hirschberg 
V.  Hecht,  (Sup.  1932)  235  App.  Div. 
680,  257  N.Y.S.  697. 

Agreeraeat  to  Arbitrate. — ^Where 
award  of  arbitrators  who  were  ap- 


pointed at  suggestion  of  Supreme 
Court  Justice  requiring  employers  to 
execute  contract  with  onion  to  ar- 
bitrate all  disputes  and  grievances 
was  modified  by  order  of  Justice  re- 
fusing to  recognize  union  as  sole 
bargaining  agent,  union  could  not 
compel  employers  to  arbitrate,  since 
there  was  no  binding  contract  re- 
quiring grievances  to  be  submitted  to 
arbitration.  In  re  Silvers,  1939,  14 
N.Y.S.2d  820. 

Business  Representative  Agree- 
ments.—Where  there  was  a  written 
contract  between  parties  by  terms  of 
which  plaintiff,  who  was  a  theatrical 
entertainer,  hired  defendant  as  his 
sole  business  representative  and  man- 
ager, agreeing  to  pay  defendant  30% 
of  his  income,  in  return  for  which  de- 
fendant agreed  to  obtain  employ- 
ment for  plaintiff  for  at  least  20 
weeks  each  year  and  guaranteed 
plaintiff  at  least  $2,000  a  year,  there 
was  mutuality  of  obligation.  Sublett 
V.  Davis,  1948,  82  N.Y.S.2d  77. 

Employment  Agreements.— Mutual 
promises  of  plaintiff  and  defendant 
who  was  a  theatrical  performer,  in 
contract  denominated  an  employment 
contract,  were  good  consideration  for 
the  contract,  despite  discrepancy  be- 
tween guaranteed  income  provision  of 
contract  and  alleged  earning  capacity 
of  defendant.  Nazarro  v.  Washing- 
ton, 1948,  81  N.Y.S.2d  769. 

Discontinuance  of  suit— When  man- 
ufacturer and  corporation,  founded 
by  former  employee,  agreed  that  cor- 
poration would  modify  its  trade-mark, 
which  was  similar  to  manufacturer's 
trade-mark,  and  that  manufacturer 
would  discontinue  its  injunction  ac- 
tion against  jorporatJon  and  would 
withdraw  its  interference  proceeding 
in  patent  office,  there  was  sufficient 
consideration  for  corporation's  prom- 
ise to  modify  its  mark,  there  was  mu- 
tuality of  obligation  and  there  was 
no  duress.  American  White  Cross 
Laboratories  v.  Gotham  Aseptic  Lab- 
oratory Co.,  1952,  HI  N.Y.S.2d  214. 

§  312.    Mntual  Promises  of  Mar- 
riage 

Unaccepted  Promise 
to  Marry. — A  promise  to  marry  is 
not  binding  on  the  promisor  if  It  is 
not  aoeepted  by  the  prominee,  and 
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the  fact  that  Mzual  iiit«rconrae 
take*  place  between  the  partiee  does 
not  itself  show  an  acceptance  by  the 
woman.  Uilman  v.  Katz,  (Sup. 
1024)  210  App.  Div.  610.  200  N.  Y. 
8.  780. 

§  314.    Implication     of     Mutual 
Promise;   General  Rule 

Implication  of  Mn- 
tnal  Promise. —  Alexander  v.  Equi- 
table  L.  Aaaur.  Soc,  (1922)  233 
N.  Y.  800,  136  N.  £.  609,  reveraing 
196  App.  Div.  963  mem.,  188  N.  ¥. 
S.  908;  Dairymen'*  League  OM>p> 
erative  Ass'n  t.  Holmes,  (Sup.  1924) 
207  App  DiT.  429,  202  N.  T.  8.  663, 
affirmed  on  other  ground*  239  N.  ¥. 
603,  147  N.  B.  171;  Stearns  v.  Stoll- 
wercic  Chocolate  (To.,  (Sup.  1927)  220 
App.Div.  266.  221  N.Y.S.  812;  Har- 
vey T.  J.  P.  Morgan  &  Co.,  1938,  166 
Misc.  455.  2  N.Y.S.2d  520. 

A  bilateral  agreement  may  exist 
though  one  of  the  mutual  promise* 
be  a  promise  "implied  in  fact,"  an 
inference  from  conduct  as  opposed  to 
an  inference  from  words.  Allegheny 
0>llege  V.  National  Chautauqua 
Ck>unty  Bank,  (1927)  246  N.  Y.  869, 
169  N.E.  178. 

Buyer's  placing  of  initial  order  for 
items  to  be  manufactured  by  seller 
furnished  requisite  consideration  for 
seller's  promise  not  to  manufacture 
such  items  for  anj'one  else.  Larido 
Corp.  V.  Crusader  Mfg.  Co..  1956,  4 
Misc.2d  231.  165  N.Y.S.2d  716. 

Lease  of  space  for  soda  fountain 
for  percentage  of  gross  receipts  sus- 
tained and  held  not  to  lack  mutuality 
because  it  did  not  contain  express 
reciprocal  promises,  as  the  attending 
circumstances  and  the  acts  of  the 
parties  thereunder  gave  a  practical 
construction  thereto,  which  permit- 
ted the  implication  of  reciprocal 
promises  and  obligations.  Meers  t. 
Munsch-Protzmann  (^..  Inc..  (Sup 
1926)  217  App.  Div.  641,  217  N.  Y.  8. 
266. 

Bxclnsive  Sales 
Agency  Contract. — A  written  contract 
where  the  plaintiff's  assignor  ap- 
pointed the  defendant  "sole  sales 
agent  of  their  Jura  Yellow  Light  and 
Jura  Yellow  Dark  [marble}  in  the 
United  States,  Dominion  of  Canada, 
and  Cuba,"  for  a  period  of  five  years 


with  the  privilege  of  renewal  for  an 
additional  five  years,  the  agreement 
specifying  a  quantity  to  be  taken 
each  year  "a*  required,"  and  that  in 
the  event  that  the  amount  specified 
was  not  taken  in  any  one  year,  the 
aaaignor  had  the  right  to  cancel  the 
contract,  and  giving  the  defendant 
the  exclusive  sale  of  the  product  in 
the  territory  mentioned,  indicates 
that  the  defendant  was  uoustituted 
sales  agent  of  the  assignor,  with  the 
right  to  take  specified  amounts  of 
marble  during  any  one  of  the  five 
years,  and  the  privilege  of  exdosive 
sale  within  their  territory  and  that 
the  assignor  had  the  right  to  cancel 
the  agency  in  case  a  sufficient  amount 
of  marble  was  not  taken.  An  action 
on  the  contract,  therefore,  for  refusal 
and  failure,  by  defendant,  to  take 
and  pay  for.  during  a  period  of  five 
years,  a  certain  grade  of  marble,  can 
not  be  maintained.  Kaempfer  v 
Tompkins-Kiel  Marble  (^.,  Inc. 
(1926)  242  N.  Y.  376,  162  N.  E. 
120. 

§  315.    Application    of    &ale 

Generally 

Implications  of  agrev- 
ment  by  vendor  to  sell  where  price  is 
referred  to  as  **  price  agreed  on " 
though  the  contract  contained  no 
express  agreement  by  him  to  sell 
Spielvogel  v.  Veit.  (Sup.  I92U  l»7 
App.  Div.  804.   189  N.  Y.  8.  899 

Exclusive  Sale* 
Right.— An  agreement  by  manufacmr 
er  to  give  coritoration  exclusive  Bale* 
right  to  oil  burners  to  be  manufartur 
ed  by  it  contains  consideration  movinc 
from  corporation,  so  that  corj«»rii- 
tion  can  enforce  it,  since  there  is  an 
implied  promise  on  part  of  iH>rpora 
tion  to  perform  agreement. — Alida  Oil 
Burner  Sales  Corporation  v.  BerggrfD 
&  Anderson  Macb.  Co.  (1937)  2>1 
App.Div.  745.  296  N.Y.S.  88. 

Implication  of  Prom- 
ise by  Employee  to  Render  Service* 
Fellows  V.  Fairbanks  Co.,  (Sup 
1923)  205  App.  Div.  271,  199  N.  Y 
8.  772. 

§  316.    Hntnality  of  Obligation: 
General  Bnle 
Commoi    Law.— The    common    law 
recognizes  the  mutuality  and  validfty 
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of  sales  contracts  whereby  the  seller 
agrees  to  furnish  and  the  buyer 
agrees,  either  expressly  or  impliedly, 
to  accept  and  pay  for  such  a  quantity 
of  a  commodity  as  will  be  required 
or  needed  in  buyer's  business  during 
a  specified  period  of  time,  where 
such  requirements  or  needs  may  be 
approximately  determined,  but  such 
contracts  are  not  valid  if  quantity  of 
commodity  or  acceptance  Of  any  of 
commodity  depends  upon  the  mere 
wish,  wiU,  desire,  whim  or  fancy  of 
the  buyer.  Cowan  v.  Dewitt,  1954, 
205  Misc.  130.  129  N.T.S.2d  724.  af- 
firmed 284  App.Div.  998,  135  N.Y.S. 
2d  3T9. 

Necessity  for  Mntn- 
tUty  of  Obligation.—  Railroad  Serr- 
ic«,  etc.,  Co.  T.  Lazell,  (Sup.  1922) 
200  App.  Div.  63«,  192  N.  Y.  &  680; 
Hampton  Cotton  Mills  v.  Hershfeldi, 
(6up.  1923)  121  Misc.  618,  201  M. 
7.  S.  556;  Dorrance,  Sullivan  &  Co. 
V.  Bright  Star  Battery  Co.,  Inc., 
(1928)  223  App.  Div.  222,  227  N.  Y. 
S.  676;  Smith  v.  Diem,  (Sup.  1928) 
223  App.  Div.  572.  229  N.  Y.  S.  66, 
quoting  from  this  section;  Alpert  v. 
U.    R.    E.   Construction   Corp.,    (Sup. 

1926)  127  Misc.  165.  215  N.  Y.  S. 
322  (contract  for  sale  of  land) ;  Hart- 
man  Coal  Co..  Inc.,  v.  William  J. 
Howe   Co.,    Inc.,    (N.    Y.    Munic.    Ct. 

1927)  129  Misc.  762,  222  N.  Y.  a 
$84;  Topken  Loring  i  Schwartz,  Inc. 
V.  Schwartz,    (1928)   249  N.  Y.  206, 

163  N.  E.  735,  reversing  223  App. 
Div.  328.  227  N.  Y.  S.  .'>6I ;  Dorrance 
V.  Bright  Star  Batterv  Co.  Inc., 
(Sup  1928)  223  App.  Div.  222,  227 
N.  Y  R.  675  reversed  on  other 
grounds     {19281     249     N.     Y.     593, 

164  N.  F.  .'>»6;  Oonk  v.  Millapaugh, 
(Sup.  19291    1,14  Misc.  37.  233  N.  Y. 

S.  646;  Major  v.  Kollmorgen  Optical 
Corp.,  (Citv  Ct.  Tr.  T.  1931)  139 
Misc.  219.  248  N.  Y.  S.  2.37;  Nikul- 
niknff  v  RuARJan  Orthodox  Greek 
Catholic  Church.  (Sup  19321  142 
Misc.  894.  296  N.Y.S.  658:  Pubesh- 
ter  T.  (Jfe-I>nbe  Oil  Corporation, 
1942,  2«4  App.Div.  875,  .15  N.Y.S.2d 
481.  motion  denied  264  App.Div.  95B, 
87  N.Y.8.2d  446,  alBrmed  290  N.Y.  675. 
48  N,B.2d  638;  Miskovrits  v.  Starobin. 
194S.  181  MIse.  449.  41  N.Y.S.2d  786. 
affirmed  267  App.Div.  866.  47  N.Y.S. 
2d  811;  Cocca  v.  IBrie  County,  1944, 
182    Misc.    1082,    49    N.Y.S.2d   877; 


Bints  V.  City  of  HomeD,  1945,  268 
App.Div.  742.  53  N.y.S.2d  803,  af- 
firmed  295  N.Y.  628,  64  N.B.2d  654; 
Transatlantic  Bapid  System  v.  Decou- 
los,  1946,  270  App.Div.  087.  62  N.Y. 
S.2d  520;  Sidrane  v.  F.  D.  B.  Bealt;' 
Corp..  1046,  61  N.Y.S.2d  828,  re- 
versed 271  App.Div.  842.  66  N.Y.S.2d 
134.  reversed  296  N.Y.  357.  73  N.EJZd 
550;  Knox  v.  Ffoulke,  1947,  73  N.Y.S. 
2d  660;  Dennis  Realty  Corp.  v.  Twer- 
sky,  1947,  100  Misc.  036,  76  N.Y.S.2d 
798;  Cowan  r.  Dewitt,  1954,  206 
Misc.  130,  129  N.Y.S.2d  724,  affirmed 
284  App.Div.  908,  135  N.Y.S.2d  379. 

Where  contract,  under  which  plain- 
tiff agreed  to  bottie  milk  supplied  by 
defendant,  contained  no  provision  re- 
quiring defendant  to  supply  any  quan- 
tity of  milk,  and  where  such  contract 
could  not  be  construed  to  contain 
such  a  provision  by  linplication,  con- 
tract was  unenforceable.  Balsam 
Farm,  Inc.  v.  Evergreen  Dairies,  Inc., 
1958,  6  A.D.2d  720.  175  N.Y.S.2d  617. 
reargoment  and  appeal  denied  6  A.D. 
2d  829,  176  N.Y.S.2d  931. 

Contract  lacking  mutuality  of  obli- 
gation may  not  be  held  enforceable 
merely  because,  in  form,  it  appears 
to  consist  of  an  offer  and  an  accept- 
ance.   Id. 

A  contract,  where  possible,  should 
be  construed  to  impose  a  mutuality  of 
obligation  in  preference  to  an  obliga- 
tion that  is  unilateraL  Liawrenca 
Development  Corp.  v.  Gersx>f,  1955, 
140  N.Y.S.2d  647. 

Defendant's  alleged  oral  contract 
to  furnish  water  to  houses  to  be  built 
by  plaintiffs  who  did  not  contract  to 
build  any  bouses  or  purchase  any  wa- 
ter, lacked  mutuality  and  was  unen- 
forceable. Cowan  V.  DeWitt,  1054, 
284  App.Div.  998. 185  N.Y.S.2d  379. 

Mutuality,  necessary  to  render  con- 
tract binding,  must  exist  at  time  of 
conduding  agreement,  as  contract 
should  be  mutual  ab  initio.  Corcoran 
V.  Scolaro,  1943,  46  N.Y.S.2d  278,  re- 
versed on  other  grounds  267  App. 
DlT.  871,  46  N.Y.S.2d  877. 

Unless  both  parties  to  a  contract 
are  bound  so  that  either  can  sue  for 
breach  of  a  contract,  neither  is  bound. 
Sidrane  v.  F.  D.  B.  Realty  Corp., 
1946.  61  N.Y.S.2d  828.  reversed  271 
App.Div.  842.  66  N.Y.S.2d  134,  re- 
versed 296  N.Y.  357,  73  N.B.?d  650. 
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Normally,  if  a  promise  is  indefinitA, 
or  if  promissor  is  free  to  perform  it 
or  not  as  he  wills,  it  is  wholly  "illaso- 
ry"  and  will  not  be  enforced,  bat  a 
promise  which  reqaires  an  afiSrmative 
cancellation  cannot  be  regarded  as  &• 
lusory  whether  cancellation  is  for 
cause  or  otherwise.  Murphy  Chemi- 
cal Corp.  V.  McKetrick,  1946,  186 
Misa  868,  57  N.Y.S.2d  899,  af- 
firmed 273  App.DiT.  810,  76  N.X.S. 
2d  836. 

Unless  both  vendor  and  purchaser 
were  bound  by  oral  agreement  for 
sale  of  going  hotel  business,  neither 
party  was  bound.  Stem  v.  Bristol 
Corp.,  1948,  273  App.Dlv.  371,  H 
N.T.S.2d  324,  affirmed  298  N.Y.  766, 
83  N.E.2d  463. 

UnaiKBed  Employ- 
ment Contract. — Where  there  is  mu- 
tuality of  obligation,  fact  that 
employee  did  not  sign  contract  imma- 
terial. Major  V.  Kollmorgen  Optical 
Corp.,  (Sup.  App.  T.  1931)  140  Misc. 
790,  2n  N.T.8.  82. 

Want  of  Mutuality  in  Employment 
Contract. — Contract  between  motion 
picture  producer,  film  distributor  and 
author,  for  production  and  distribu- 
tion of  film,  leaving  to  future  agree- 
ment approval  of  story  outline  and 
scenario  but  embodying  promise  of 
author  and  producer  to  consult  so  as 
to  bring  about  acceptable  scenario  was 
not  lacking  in  mutuality.  De  Lauren- 
tiis  V.  Cinematografica  De  Los  Amer- 
icas, S.  A.,  1960,  9  N.Y.2d  603,  215 
N.Y.S.2d  60. 

Contract  whereby  defendant  em- 
ployed plaintiffs  on  commission  as 
sole  distributor  of  defendant's  prod- 
ucts was  not  lacking  in  mutual- 
ity, since  there  is  distinct  obligation 
on  part  of  plaintiffs  to  make  a  rea- 
sonable effort  to  sell  products  of 
defendant,  with  price  and  other  essen- 
tial terms  to  be  determined  by  manu- 
facturer. Steinhilber  v.  Challenger 
Steel  Products  Corp.,  1959,  9  A.D.2d 
695.  191  N.y.S.2d  1009. 

If  it  was  understanding  of  par- 
ties that  plaintiff  was  to  perform  du- 
ties of  personal  manager  for  de- 
fendant, who  was  a  professional 
model,  agreement  was  not  invalid  for 
want  of  "mutuality  of  obligation", 
notwithstanding  that  written  agree- 
ment was  signed  only  by  plaintiff  and 
her  mother  and  that  plaintiff's  duties 


were  not  listed  therein.  Sazanl  v.  Mc- 
Nally,  1957,  8  Mi8c.2d  526,  167  N.Y.S. 
2d  646. 

Contract,  whereby  defendant  agreed 
to  become  plaintiff's  business  agent 
for  five  years,  with  option  of  renewal, 
could  not  be  set  aside  on  ground  that 
contract  lacked  mutuality  where  de- 
fendant undertook  the  employment 
and  guaranteed  plaintiff  against  loss. 
Colton  T.  Oshrin  (1936)  246  App.Div. 
287.  286  N.Y.S.  433. 

Fact  that  contract  employing  de- 
fendant as  booking  agent  for  plaintiff 
contained  provision  entitling  plaintiff 
to  terminate  the  agreement  on  notice 
during  any  year  of  the  term  thereof 
and  that  defendant  had  no  snch  simi- 
lar right,  did  not  establish  that  there 
was  a  lack  of  mutuality  of  obligation 
in  the  contract.  Frederick  Bros.  Ar- 
tists Corp.  ▼.  Yates,  1946,  186  Misc. 
871,  61  N.Y.SJ2d  478,  reversed  on 
other  grounds  271  App.Div.  69,  62  N. 
Y.S.2d  714. 

Alleged  oral  contract  whereby  in- 
dividual was  granted  the  exdosive 
right  to  act  as  corporation's  agent  in 
sale  and  distribution  of  certain  type 
of  glass  manufactured  by  corporation 
to  certain  class  of  buyers,  was  not 
lacking  in  mutuality.  Jones  v. 
Demuth  Glass  Works,  1946,  271  App. 
Div.  840.  66  N.Y.S.2d  12. 

There  may  be  a  promise  to  serve 
without  a  promise  to  employ,  bat 
there  can  be  no  agreement  for  serv- 
ice without  mutuality  of  parties' 
rights  and  duties.  Yasujian  v.  J. 
Rich  Steers,  Inc..  1949.  195  ICac. 
694.  89  N.Y.S.2d  561. 

Labor  Agreements.^ 
It  is  consistent  with  principle  of  mu- 
tuality to  anticipate,  by  contract  be- 
tween employer  and  employees,  un- 
authorized stoppages  by  groups  o< 
employees  and,  by  providing  for  ad- 
justment of  such  complaints,  to  de- 
prive employer  of  right  to  treat  such 
incident  as  excuse  for  abrogating  em- 
ployment contract.— Dubinsky  v.  Bine 
Dale  Dress  Co.  (1937)  162  Misc.  177. 
292  N.Y.S.  808. 

Pramiae  of  Buyer  t* 
Purchase  without  Promise  of  Seller 
to  SeU. —  Hallgarten  v.  Wolkenstein. 
(Sup.  1023)  204  App.  Div.  487.  19S 
N.  Y.  S.  486. 

Where  practical  effect  of  langnac* 
in  contract  for  sale  of  ready-mixa4 
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concrete  would  relieve  seller  of  its 
obligation  to  perform  the  contract 
for  any  reason  which  it  chose  to  ad- 
vance, there  was  no  mntaality  of  ob- 
ligation in  the  contract  and  hence  no 
contract.  Da  Bois  Concrete  Prod- 
ucts Corp.  V.  Conntry  Estates  of 
Flower  Hill,  Inc.,  1956,  156  N.Y.S.2d 
30». 

Contract  for  sale  of  ground  manioc 
root  was  not  void  for  lack  of  mutual- 
ity because  of  provision  of  contract 
excusing  performance  by  seller  unless 
seller  should  receive  the  root  from 
its  supplier  under  a  contract  "pres- 
ently negotiated,"  since  seller  could 
not  have  avoided  its  contractual  obli- 
gation to  deliver  root  to  buyer  by  an 
arbitrary  neglect  or  refusal  to  con- 
tract with  its  supplier  for  delivery 
of  such  material.  Cereal  Products 
V.  Greater  N.  T.  Industries,  1048,  274 
App.Div.  817,  80  N.T.S.2d  82,  reargu- 
ment  denied  274  App.Div.  852,  82 
N.Y.S.2d  926,  affirmed  298  N.T.  864, 
84  N.E.2d  635. 

Want  of  Mnttulity  on 
Part  of  Buyer.— Oscar  Schlegel  Mfg. 
Co.  V.  Peter  Cooper's  Glue  Factory, 
(1921)  231  N.  Y.  450,  132  N.  E.  148, 
reversing  189  App.  Div.  843,  179  N. 
Y.  S.  271;  Zilmaur  Realty  Corp.  v. 
Pinkney,  (Sup.  1024)  208  App.  Div. 
407,  203  N.  Y.  S.  715;  Ooldwyn  Loan, 
etc.,  Corp.  V.  Weinfeld,  (N.  Y.  Munic. 
Ct.  1032)  144  Misc.  169,  258  N.  Y. 
S.  217;  Miskowitz  v.  Starobin,  1043, 
181  Misc.  446,  41  N.Y.S.2d  786,  af- 
flnned  207  App.Dlv.  806,  47  N.Y.S.2d 
811. 

A  contract  entered  into  between  a 
newspaper  publisher  and  a  jobber 
whereby  the  publisher  agreed  to  de- 
liver to  the  jobber  as  many  papers 
as  the  latter  might  require  for  an 
indefinite  period  at  a  fixed  price, 
and  not  to  sell  papers  to  any  other 
agent  or  jobber,  is  void  and  unen- 
forceable for  lack  of  mutuality, 
where  it  appears  that  ti>e  jobber 
made  no  agreement  whatever  to  buy 
any  papers.  Van  Slyke  News 
Agency  v.  News  Syndicate  Co.,  (8np. 
1024)  207  App.  Div.  736,  202  N.  Y. 
8.  785. 

Acceptance  of  Ofiei 
Must  Impose  Obligation. —  An  au- 
thorization on  the  part  of  one  per- 
son  for   the   placing   of   advertising 


cards  by  another,  which  authoric*- 
tion  obligates  the  one  making  it  to 
pay  the  one  to  whom  it  ia  made  for 
the  services  to  be  rendered,  where 
the  acceptance  thereof  does  not  obli- 
gate the  person  accepting  to  perform 
any  service  set  forth  in  the  authori- 
zation, but  merely  accepts  the  offer 
to  pay  a  definite  sum  for  the  placing 
of  the  advertising  cards,  does  not 
make  a  binding  contract,  for  it  is 
lacking  in  mutuality.  "A  definite 
authorization,"  says  Wiggins,  J., 
"may  be  made  by  one  party  to 
another,  to  do  a  certain  thing, 
but  the  mere  acceptance  of  such 
ofTer  without  a  promise  to  in  turn 
comply  with  the  terms  of  that  offer 
and  to  obligate  the  acceptor  does  not 
make  a  valid  contract,  for  one  is 
bound  while  the  other  is  not.  Such 
offer  and  acceptance  would  not  con- 
stitute an  enforceable  contract  be- 
cause of  lack  of  mutuality."  Rail- 
road Service,  etc.,  Co.  v.  Lazell, 
(Sup.  1022)  200  App.  Div.  630,  102 
N.  Y.  S.  686. 

Mutuality  of  Remedy.— The  validity 
of  contracts  between  professional 
football  club  and  players  did  not  de- 
pend on  mutuality  of  remedy.  Long 
Island  American  Ass'n  FootbRll  Club 
V.  Manrodt,  1941,  23  N.Y.S.2d  858. 

Even  in  the  case  of  a  valid  option 
to  purchase  real  property,  obligations 
and  remedies  of  parties  are  mutual  so 
as  to  make  available  specific  perform- 
ance on  the  one  hand  or  damages  with 
or  without  rescission  on  tho  other. 
Zora  Realty  Co.  v.  Green,  1946,  60 
N.Y.S.2d  440. 

Unilateral  Contracts. — Allegation, 
in  answer  filed  in  action  for  breach 
of  written  agreements  for  sponsor- 
ship of  television  programs,  that  rate 
card  referred  to  in  agreements  gave 
plaintiff  right  to  change  prices  uni- 
laterally, sufficiently  stated  defense 
of  absence  of  mutuality.  American 
Broadcasting-Paramount  Theatres, 
Inc.  V.  Hazel  Bishop,  Inc.,  1962,  31 
Misc.2d  1056,  223  N.Y.S.2d  178. 

A  "unilateral  contract"  usually  cre- 
ates no  obligation  at  its  inception,  but 
is  merely  a  promise  to  do  something 
in  the  future  provided  the  promisee 
performs  some  specific  act  within  a 
stipulated  period,  or  in  the  absence 
of  any  precise  specification~within^ 
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reasonable  time,  and  no  enforceable 
obligation  will  be  imposed  apon  the 
promisor  unless  a  specified  act  is 
thus  performed,  but,  if  performed, 
contract  matures  and  the  original 
promise  is  capable  of  enforcement. 
In  re  Lord's  WiU,  1941,  175  Misc. 
921,  25  N.Y.S.2d  747. 

lafanU'  CoatraoU^— A  contract  ex- 
ecuted by  the  mother  of  a  child  ac- 
tress b;  which  plaintiff  became  man- 
ager of  the  child  was  not  unenforce- 
able by  reaaon  of  any  lack  of  mutoai- 
ity.  Lnadg  v.  Schoonover,  51  N.Y.S. 
2d  156,  affirmed  269  App.Div.  830,  56 
N.T.S.2d  415. 

Time  of  Payment.— Whatever  may 
be  the  implied  due  date  of  payment, 
according  to  basic  principle  of  mutual- 
ity of  obligation,  it  la  binding  on  both 
parties,  and  may  not  be  ahifted  to  an 
earlier  date  to  obtain  prompt  pay- 
ment or  to  a  later  date  to  aToid  the 
bar  of  limitations.  Haimes  v.  Schon- 
wit.  1945,  288  App.DiT.  662,  52  N.Y. 
S.2d  272,  reargument  denied  269  App. 
Div.  667,  63  N.T.S.2d  470.  affirmed 
295  N.T.  677,  64  N.E.2d  283. 

Rental  Agreements.— A  complaint, 
alleging  that  defendants  agreed  with 
plaintiff  to  surrender  possession  of 
store  premises  occupied  by  them  to 
landlord  and  to  effect  cancellation  of 
lease,  so  that  landlord  could  lease 
premises  to  plaintiff,  and  that  land- 
lord proceeded  to  draw  lease  to  plain- 
tiff, but  that  defendants  did  not  sur- 
render possession  to  landlord,  was  in- 
sufficient to  state  cause  of  action  for 
breach  of  contract  as  showing  no  suf- 
ficient consideration.  Benet  v.  Berk- 
ey,  1945.  57  N.Y.S5d  329. 

Alleged  agreement  to  sell  output  of 
milk  plant  to  a  cheese  manufacturer 
was  unenforceable  for  lack  of  mutual- 
ity in  respect  of  the  quantity  mann- 
facturer  was  to  take,  in  absence  of 
clearly  expressed  agreement  to  take 
entire  output  or  any  measurable  quan- 
tity. Edwards  Dairy  Co.  v.  Aiello, 
1950.  277  Bfisc.  260.  99  N.Y.S.2d  183. 

Want  of  Mutuality  in  Sales  Con- 
tract.— Contract  appointing  plaintiff 
as  exclusive  distributor  of  defendant's 
fertilizer  products  for  25  years,  with 
provision  for  renewal,  was  not  void, 
on  ground  that  it  lacked  mutuality  of 
obligation,  because  it  did  not  express- 


ly obligate  plaintiff  to  purchase  any 
specified  amount  of  defendant's  prod- 
ucts, where  contract  provided  that 
plaintiff  would  purchase  from  defend- 
ant such  products  as  plaintiff  might 
require,  and  that  defendant  would 
sell  his  products  to  plaintiff  at  speci- 
fied discount  from  original  price,  and 
repeatedly  referred  to  plaintiffs  cus- 
tomers. Tauchner  v.  Burnett,  1962,  i 
32  Mi8c.2d  839,  223  N.Y.S.2d  800. 

Plaintiff's       agreement       to       boy  i 

product  solely  from  defendant  and 
build  up  demand  for  product  consti- 
tuted sufficient  consideration  for  de- 
fendant's agreement  to  supply  plain- 
tiff any  quantity  ordered  at  pre- 
vailing wholesale  prices,  and  there 
was  no  lack  of  mutuality;  but  even 
if  mutuality  were  lacking  at  incep- 
tion of  contract,  plaintiff's  perform- 
ance for  45  months  rendered  contract 
binding  and  enforceable.  Mar-Bond 
Beverage  Corp.  v.  Dublin  Distribu- 
tors, Inc.,  1960,  9  AX>.2d  951.  196 
N.Y.8.2d  730,  reargument  and  ap- 
peal denied  10  A.D.2d  722,  199  N.Y. 
S.2d  450. 

Written  contract  to  furnish  opera- 
tor of  beauty  parlor  until  specified  ] 
date  all  necessary  linen  in  connec- 
tion with  hairdressing  and  beauty 
parlor  business  at  stated  prices  in 
quantity  as  specified  by  beauty  parlor 
operator  was  not  invalid  for  lack  of 
mutuality.  Cleanart,  Inc.  ▼.  Strum, 
1955,  144  N.Y.S.2d  605. 

An  agreement  by  which  one  party 
agrees  to  buy  but  the  other  does  not 
agree  to  sell  lacks  mutuality  and  is 
void,  but  the  one  obligation  can  be 
implied  from  the  other  even  though 
an  express  promise  to  either  buy  or 
sell  is  not  set  out  in  the  instmment. 
and  the  question  is  whether  such  an 
obligation  is  to  be  fairly  implied  from 
the  instrument  Berlin  &  Jones  Co. 
V.  Monroe  Paper  Box  Co.,  1965,  137 
N.Y.S.2d  155. 

Where  writing  did  not  obligate 
plaintiff,  as  prospectiTe  purchaser  of 
ready-mixed  concrete  from  defendant, 
to  order  or  accept  any  concrete,  writ- 
ing was  not  a  valid  contract.  Master 
Contracttng  Corporation  v.  M.  F. 
Hickey  Co.,  1949.  275  AppJ)iv.  860, 
89  N.Y.S.2d  265,  affirmed  300  N.Y. 
555,  89  N.E.2d  521. 

A  contract  by  which  plainttfTs  as- 
signor  was   to   furnish   defendant.  • 
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distribntor,  a  large  number  of  electric 
irons  in  stated  installments  and  im- 
posing obligations  on  the  assignor  to 
make  deliveries  within  reason,  and 
the  buyer  to  accept  them,  was  not 
invalid  as  lacking  in  mutuality. 
Bernstein  v.  Cohen.  1948.  82  N.Y.S.2d 
483. 

Installation  Contracts. — Where 

agreement  aathorieing  installation  of 
>>in-operated  machine  on  premises 
.mposcd  no  obligation  to  install  ma- 
chine, mutuality  was  lacking;  and  fact 
that  macliine  was  installed  and  that 
parties  acted  under  agreement  did  not 
make  agreement  valid  as  to  executory 
portion  thereof.  J.  D.  &  H.  Enter- 
prises Corp.  v.  Byrne,  1958,  12  Misc. 
2d  1066.  175  N.Y.S.2d  726. 

Identical  written  contracts  whereby 
owners  of  washing  machines  agreed  to 
install  them  in  basements  of  apart- 
ment houses,  but  providing  that  in- 
stalling owners  should  have  right  at 
any  time  to  remove  equipment  in 
event  that  it  was  being  abused  or  not 
giving  satisfactory  financial  return, 
were  too  indefinite  to  make  a  mutually 
binding  agreement,  and  owners  of 
apartments  could  require  equipment  to 
be  removed  at  will.  Schneider  v. 
Lieberman,  1948,  191  Misc.  911,  82 
N.Y.S.2d  651. 

Loan  transactions. — ^Under  terms  of 
an  agreement  to  finance  a  shopping 
center  by  which  defendant  agreed  to 
lend  plaintiff  a  sum  in  consideration 
of  deposit  by  plaintiff  of  $22,000  which 
was  to  be  repaid  if  loan  were  made, 
right  of  defendant  to  reject  leases  as 
unsatisfactory  did  not  make  the  un- 
dertaking illusory  so  that  the  contract 
lacked  mutuality.  Boston  Road  Shop- 
ping Center,  Inc.  v.  Teachers  Ins.  and 
Annuity  Ass'n  of  America.  1961,  13 
A.D.2d  106,  213  N.X.S.2d  522. 

§  317.    Additional  Considers- 

tion   Avoiding   Necessity  for 
Mntnality  of  Obligation 

Mntnal  Promlies  as 
not  Essential  Where  Sufficient  Con- 
tideratiott. — Rotenwasser  v.  Blyn 
Shoes  Inc.,  (Sup.  1926)  128  Misc. 
«m,  210  N.  Y.  S.  262.  citinK  this  sec- 
don:  Levine  ▼.  Meiael.  1942,  84  N. 
r.S.2d  861. 

Mutuality  of  obligation  is  nnneces- 
■ary  for  validity  of  contract  If  there 
.ia  independent  consideration  for  other 


party's  promise  or  promises.  Rosen- 
thal-Forzellan  Aktiengesellschaft  v. 
Steelmasters,  Inc.,  1961,  29  Mi8c.2d 
222,  217  N.Y.S.2d  235. 

Amount  Paid  foi  Option  Rot  Re- 
coverable.— An  agreement  to  pay  a 
certain  sum  for  an  option  presup- 
poses that  it  is  paid  as  consideration 
for  the  option,  and  though  the  option 
is  exercised  the  amount  paid  is  not 
recoverable.  Antonacchio  v.  Consoli- 
dated Foreign  fixch.  Corp.,  (Sup. 
1922)  203  App.  Div.  621,  107  N.  Y.  S. 
150. 

Option  to  Purchaw 
JLand  Based  on  Consideration. —  Qor- 
ham  V.  Jackson,  (1022)  232  N.  Y. 
670  mem.,  134  N.  E.  570,  affirming 
188  App.  Oiv.  909,  177  N.  Y.  B.  016, 
which  affirmed  177  N.  Y.  8.  80; 
Leonarci  v.  Schnaier,  (Sup.  Sp.  T. 
1022)  110  Misc.  200.  10«  N.  Y.  6. 
173. 

Option  to  PnrchaM 
Contained  in  Lease. —  Jurgensen  ▼. 
Morris,  (Sup.  1920)  104  App.  Div. 
oe,  185  JS.  y.  S.  386;  Crocker  v. 
Page,  (Sup.  1924)  210  App.  Div. 
736,  206  N.  Y.  S.  481 ;  Lewis  v.  Bol- 
linger, (Sup.  Sp.  T.  1021)  115  Misc. 
221,  187  N.  Y.  S.  663;  Grosso  v. 
Sporer,  (Sup.  Eq.  T.  1024)  123 
Misc.   706,  206  N.  Y.  8.  227. 

Option  Given  Buyer  to 
Purchase  Additional  Gooda —  Cohen 
V.  Lurie  Woolen  Co.,  (1021)  282 
N.  Y.  112,  133  N.  B.  370,  reversing 
on  other  grounds  107  App.  Div.  797, 
180  N.  Y.  S.  380;  Sun  Printing,  etc., 
Co.  v.  Remington  Paper,  etc.,  Co., 
(Sup.  1022)  201  App.  Div.  8,  103 
N.  Y.  S.  698. 

Option  Under  Seal  to 
Purchase  Land. —  If  a  contract  giv- 
ing an  option  to  purchase  is  exe- 
cuted under  the  seal  of  the  land 
owner,  the  seal  raises  a  prima  facie 
presumption  of  a  stiffldent  consider- 
ation for  the  giving  of  the  option, 
and  in  the  absence  of  evidence  that 
in  fact  there  was  no  consideration 
the  option  may  be  enforced.  Leon- 
ard V.  Schnaier,  (Sup.  Sp.  T.  1922) 
110  Misc.  200,   106  N.  Y.  8.  178. 

§  818.     Unenforceable,   Voidable, 
or  Void  Promise  as  Oonsider^ 
atlon 
Illusory   Promises.— Normally,  if  a 

promise  is  indefinite,  or  if  promlsnor 
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i»  free  to  perform  it  or  not  aa  he 
wills,  it  ia  wholly  "illiuory"  and  will 
not  be  enforced,  bnt  a  promiae  which 
requires  an  affirmative  cancellation 
cannot  be  regarded  as  illusory  wheth- 
er cancellation  is  for  cause  or  other- 
wise. BInrphy  Chemical  Corp.  v.  Mc- 
Ketrick.  194S.  188  Miae.  868.  07  N. 
Y.S.2d  899,  affirmed  278  App.Dir.  810, 
76  N.Y.S.2d  836. 

§  319.    Conditional      Obligation: 
Option  to  Withdraw 

Option  to  temiiute 
contract  does  not  render  it  invalid 
for  want  of  mutuality.  Kadeta  ▼. 
Harwooa,  (Sup.  App.  T.  1021)  188 
N.  Y.  e.  134. 

Option,  given  defendant  by  dealer 
agreement  for  purchase  of  petroleum 
products  by  plaintiff  from  defendant 
for  resale,  to  cancel  the  agreement  by 
giving  ten  days*  notice,  was  binding 
on  plaintiff  and  did  not  render  agree- 
ment invalid  for  lack  of  mutuality. 
Bittaco  V.  Lincoln  Oil  Co.,  1964,  181 
N.Y.S.2d  113. 

Fact  that  clause  providing  for  ter- 
mination of  agreement  by  giving  of 
ten  days'  notice  was  printed  on  re- 
verse side  of  written  agreement  was 
immaterial,  in  view  of  fact  that  pro- 
visions on  reverse  side  of  agreement 
were  expressly  made  a  part  of  agree- 
ment between  the  parties.    Id. 

Contracts  between  professional  foot- 
ball club  and  players  were  not  void 
for  want  of  "mutuality  of  obligation" 
because  of  provision  therein  that  con- 
tracts might  be  terminated  at  any 
time  by  tae  club  upon  three  days' 
written  notice  to  the  players.  Long 
Island  American  Ass'n  Football  Club 
V.  Manrodt,  1941.  23  N.Y.S.2d  858. 
Unconditioaal  Power 
to  Terminate.— Contract  between  dai- 
ry company  and  driver  held  valid  so 
far  as  executed,  but  invalid  as  to  fu- 
ture, for  want  of  consideration,  where 
contract  provided  for  termination 
thereof  at  any  time  by  dairy  company, 
but  required  three  months'  notice  of 
termination  by  driver.  Strobe  v.  Neth- 
erland  Co.  (1935)  245  App.Div.  573, 
283  N.Y.S.  246. 

A  contract,  executed  without  pay- 
ment of  monetary  consideration, 
whereby  owner  of  cigarette  vending 


machine  agreed  to  place  it  in  bar  and 
grill  for  five  years  and  pay  proprie- 
tor a  rebate  of  one  cent  per  pack 
after  termination  of  cigarette  short- 
age, bnt  no  rebate  during  the  short- 
age, and  reserved  right  to  remove 
the  machine  at  any  time,  was  onen- 
forceaUe  for  lack  of  mutualitj  of  ob- 
ligation. Lincoln  Service  v.  Rivera, 
1946,  187  Misc.  607.  68  N.Y.S.2d  150. 

Fact  that  contract  for  sale  of  real- 
ty was  conditioned  upon  purchaser's 
obtaining  approval  for  mortgage  did 
not  make  such  contract  unenforceable 
at  purchaser's  instance  where  such 
mortgage  was  in  fact  obtained.  In  re 
Degenkolb's  Estate,  1952,  113  N.Y. 
S.2d  880. 

§  S21.  Performance  of  Condi-  - 
tions  of  Offer;  General  Snle 
Performance  of  Condi- 
tions of  Offer  as  Consideration. — Gor- 
ham  V.  Jackson,  (1922)  232  N.  Y. 
S79  mem.,  134  N.  K  679,  afflrming 
188  App.  Div.  999,  177  N.  Y.  8.  9ie» 
which  affirmed  177  K.  Y.  8.  80; 
Dreyer  v.  Dreyer,  (8np.  1926)  218 
App.  Div.  341,  218  N.  Y.  S.  317;  Bd- 
rington-Minot  Corp.  v.  Murray  W. 
Oarsson,  Inc.,  (Sup.  1926)  219  App. 
Div.  65,  210  N.  Y.  S.  155;  Grundt  v. 
Shenk,  (Sup.  1927)  222  App.  Div.  82. 
225  N.  Y.  S.  317. 

Where  expenditures  have  been  made 
on  permanent  improvements  to  land 
to  knowledge  of  owner  and  upon  in- 
ducement of  owner's  oral  promise  to 
convey  land  to  party  making  expendi- 
tures, such  expenditures  constitute 
in  equity  an  adequate  consideration 
for  promise.  Lindsay  v.  Lindsay, 
1960,  22  Misc.2d  1071,  203  N.Y.SJM 
705. 

Where  a  promisor  retains  an  un- 
limited right  to  decide  later  the  nature 
or  extent  of  his  performance,  his 
promise  is  too  indefinite  for  legal  en- 
forcement. Knox  V.  Ffonike,  1947,  73 
N.Y.S.2d  650. 


§  322.    ^Application  of  Bnle 

If  a  seller  agieea  to 
seU  goods  to  the  bttyer  and  fin  Ids 
orders  as  received  from  time  to  tim», 
and  the  contract  in  the  first  instance 
is  not  binding  on  the  seller  for  wsat 
of  any  mutual  obIigati<a  on  the  part 
of  the  buyer  to  pnrchaae,  it  is  mmrnf-         I 
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theless,  until  revoked,  a  oontinning 
offer  by  the  seller  to  fill  eneh  orders 
as  the  buyer  may  send  in,  and  if  an 
order  is  sent  in  before  the  offer  is 
revalced  the  seller  is  bound  to  fill  the 
same.  Braverman  v.  Kaimarlc,  (Sup. 
Sp.  T.  1922)    194  N.  T.  8.  856. 

§  324.  Part  Performance  under 
Contract  Wanting  Mntnality 
An  order  for  goods  by 
the  buyer  under  a  continuing  con- 
tract for  a  sale  to  him  to  meet  his 
requirements  will  not  render  the 
contract  enforceable  by  him  as  to 
future  orders  where  it  was  unen- 
forceable in  the  first  instance  for 
want  of  mutuality.    Van  Slyke  News 


Agency  v.  News  Syndicate  Co., 
(Sup.  1924)  207  App.  DIt.  786.  SOS 
N.   y.  S.  726. 

Consideration  Establishing  IMutu- 
allty. — ^Even  though  contract  whereby 
company  procured  by  plaintiff  was 
made  exclusive  distributor  of  defend- 
ant's radios,  refrigerators  and  wash- 
ing machines  within  a  certain  ter- 
ritory lacked  mutuality  at  its  incep- 
tion, evidence  of  performance  by  de- 
fendant established  that  a  "considera- 
tion" arose  which  related  back  to 
unilateral  promise  and  caused  con- 
tract to  become  obligatory.  Uedeman 
V.  Fairbanks,  Morse  &  Co.,  1041,  286 
N.Y.  240,  86  N  J>.2d  128. 


Performance  of  Legal  Duty  or  Obligation 


§  325.    In  Oeneral 

A  director  of  a  cor- 
poration is  bound  to  use  proper  en- 
deavors to  conduct  the  affairs  of  the 
corporation  and  his  engagement  with 
a  stockholder  to  do  so  is  not  a  good 
consideration  for  a  contract  between 
himself  and  the  stockholder.  Van 
Boflkerck  v.  Aronson,  (Sup.  App.  T. 
192S)   197  N.  Y.  S.  809. 

Transferring  Property  In  Accord- 
ance with  Obligation  to  Do  So.— 
Ashton  V.  Baker  Mig.  Corp.,  (Sup. 
19IS3)  see  App.  Div.  343,  SOI  N.  T. 
8.  269. 

Promise  of  subcontractor  when 
assigning  contract  to  pay  debts  in- 
curred in  performance  of  subcontract 
lacks  consideration.  Empire  Heating 
Corp.  V.  Stewart,  (Sup.  1931)  140 
Misc.  303,  262  N.  Y.  S.  136. 

A  carrier  by  vessel 
la  nader  no  obligation  to  obtain  in 
advance  of  the  arrival  of  the  vessel  a 
heated  wharf  for  unloading  produce 
subject  to  injury  by  cold  weather, 
and  consequently  its  promise  so  to 
obtain  such  a  wharf  and  thus  avoid 
a  possible  inability  to  obtain  one  on 
the  arrival  of  the  vessel,  is  not  a 
promise  merely  to  perform  its  duty, 
and  is  a  sufBcient  consideration  for 
a  promise  by  the  consignee  of  freight 
to  pay  the  carrier  for  eo  obtaining 
such  a  wharf.  Kronman  v.  Texas 
Transp.,    etc.,    Co.,    (Sup.    App.    T. 


1921)  117  Misc.  800,  191  N.  T.  & 
380. 

Performance  of  Legal  Duty./— An 
agreement  to  do  an  act  which  one  is 
already  obliged  to  perform  or  actual 
performance  thereof  does  not  supply 
an  adequate  consideration  for  a  new 
agreement  by  the  person  in  whose 
favor  the  obligation  already  exists. 
In  re  McGlone's  Will,  1039,  171  Misc. 
612,  IS  N.Y.S.2d  76,  reversed  on  oth- 
er grounds,  1940,  258  App.Div.  686, 
17  N.Y.S.2d  316,  reversed  on  other 
grounds,  1941,  284  N.Y.  S27,  32  N. 
B.2d  539,  affirmed  62  S.Ct.  398,  314 
U.S.  556,  86  KBd.  452,  137  A.L.R. 
1093;  Bronx  Asphalt  Corporation  v. 
aty  of  New  York,  1939,  18  N.Y.S. 
2d  197,  modified  on  other  grounds, 
1942,  35  N.Y.S.2d  7:  Dennis  Realty 
Corp.  V.  Twersky,  1947,  190  Misc.  936. 
76  N.Y.S.2d  798. 

Neither  the  promise  to  do  a  thing 
nor  the  actual  doing  of  it  will  be  good 
consideration,  if  it  is  a  thing  which 
the  party  is  bound  to  do  by  the  general 
law  or  by  the  subsisting  contract 
with  the  other  party.  Rapp  v.  Cans- 
dale,  1961, 12  A.D.2d  884,  affirmed  211 
N.Y.S.2d  1002,  214  N.Y.S.2d  522. 

Neither  the  promise  to  do  a  thing 
nor  the  actual  doing  of  it  will  be  good 
consideration  if  it  is  the  thing  the 
party  is  bound  to  do  by  the  general 
law,  or  by  subsisting  contract  with 
other  party.  Pash  v.  Wagner,  1966, 
2  Mi8c.2d  822,  151  N.Y.S.2d  411. 
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§  326.    Application  of  Bole  Gen- 
erally 

AcrMment  to  pay  en- 
hanced price  to  obtain  delivery  of 
goods  sold  may  be  enforced  If  it  is 
based  on  a  waiver  by  tbe  seller  of 
his  right  under  the  contract  to  dis- 
continue deliveries.  Handal  v.  6peeh- 
ler,  (Sup.  1922)  201  App.  Div.  278, 
194  N.  Y.  S.  216. 

Agreement  to  Give 
Employee  Bonne. —  Kineon  v.  Bon- 
sail,  (Sup.  1920)  194  App.  Div.  110, 
185  N.Y.S.  694,  affirmed  (1922)  232  N. 
T.  624  mem.,  134  N.R  608. 

The  rendition  of  special  or  extra 
service*  not  contemplated  by  the  con- 
tract of  employment  is  a  suflSdent 
consideration  for  the  employer'e 
promise  to  pay  additional  compen- 
sation therefor.  Low  v.  Dyer,  (Bup. 
1021 )  196  App.  Div.  846,  187  N.  Y. 
S.  463. 

Kesdssion  and  Making  of  New 
Contract  of  Employment.— The  par- 
ties may  rescind  by  mutual  agree- 
ment the  existing  contract  and 
enter  into  another  contract  of  em- 
ployment for  the  same  period  and 
for  the  same  character  of  service  at 
an  advanced  compensation  which  will 
be  binding  upon  the  employer,  and 
it  is  competent  to  end  the  one  and 
make  the  other  at  the  same  time. 
In  such  a  case  the  new  contract  is 
not  invalid  for  want  of  consideration 
as  requiring  merely  the  performance 
by  the  employee  of  his  legal  duty, 
that  is,  to  perform  the  contract 
which  ia  rescinded.  Schwartzreicb  v. 
Bauman-Basoh.  (1921)  231  N.  Y.  196, 
e02, 131  N.B.  887, 90B. 

§  330.    Continued  Performance  of 
Bonding  Contracts 

Completion  of  build- 
ing contract  furnishes  no  consider- 
ation for  agreement  to  pay  additional 
compensation.  McGowan,  etc.,  Co.  v. 
Kenny-Morgan  Co.,  (Sup.  1924)  207 
App.  Div.  617,  202  N.  Y.  8.  618. 

New  consideration  is  required  for 
a  promise  by  an  employer  to  pay 
additional  compensation  to  induce  a 
contractor  to  perform  his  building  or 
construction  contract,  and  the  fact 
that  the  contractor's  worlcmen  have 
struck  for  higher  wages  and  that,  to 
enable  him  to  proceed  with  the  work. 


he  must  aceede  to  their  demand  doe* 
not  furnish  a  suflScient  new  consider- 
ation to  support  the  employer's  prom- 
ise to  pay  additional  compensation. 
McGovern  v.  New  York,  (Sup.  1922) 
202  App.  Div.  361,  196  N.  Y.  8.  162, 
affirmed  as  to  this  and  modified  m 
to  other  matters  (1923;  234  NA'.  377, 
138  N.B.  26. 

Where  a  contractor  is  required  by 
his  contract  to  complete  the  work 
within  a  certain  time  and  such  time 
has  elapsed,  it  is  held  that  the  prom- 
ise of  the  person  for  whom  the  work 
is  being  done  to  pay  additional  com- 
pensation if  the  work  is  finished 
within  a  further  specified  time  is  un- 
enforceable for  want  of  consideration. 
Qotterer  v.  South  River  Spinning  Co., 
(Sup.  App.  T.  1923)  199  N.  Y.  8.  642. 

§    331.    Part    Payment    of    Debt 
Generally 

Part  Payment  of 
Liquidated  Demand. —  Schnell  v.  Perl- 
mon,  (1924)  238  N.  Y.  3n2,  144  N.  E. 
641,  reversing  208  App.  Div.  812 
mem.,  203  N.  Y.  S.  961 ;  Beardsley  v. 
American  Bonding  Co.,  (Sup.  1922) 
200  App.  Div.  452,  193  N.  Y.  8.  138; 
Ethridge  v.  Jacoby,  (Sup.  App.  T. 
1923)  198  N.  Y.  S.  733;  Hettrick  Mfg. 
Co.  v.  Barish,  (Sup.  App.  T.  I9;i3) 
120  Misc.  673,  199  N.  Y.  8.  756; 
Hamburg  V.  Cundill,  (Snp.  1927)  219 
App.  Div,  606,  2M  N  Y.  b.  270; 
Ralston  &  Haltenhof,  Inc.  v.  Reynolds, 
(Sup.  1929)  134  Misc.  462,  234  N.  Y. 
S.  663;  Holier  v.  Deutsche  Peichs- 
bahn  Oesellshsft  (1036)  15»  Misc. 
830,  2fl0  N.Y.S.  181. 

Rnle  that  part  payment  of  liqui- 
dated claim  la  not  a  aufBcient  con- 
sideration for  the  discharge  of  the 
unpaid  part,  applied  where  a  pur- 
chaser of  specific  goods,  without  war 
ranty  or  fraud,  returned  to  the  seller 
a  part  of  the  goods,  which  the  seller 
refused  to  accept,  and  sent  hia  check 
in  payment  for  those  retained.  Fel- 
stiner-O'Connell  Shoe  Co.  v.  Levy, 
(City  Ct.  1921)  186  N.  Y.  &  899. 

Agreement  for  Redaction  of  Ali- 
mony.—A  stipulation  entered  into 
twtween  a  wife  and  her  husband  who 
was  in  jail  under  contempt  proceed- 
ings for  failure  to  pay  alimony  de- 
creed against  him  in  a  judgment  ct 
separation,    whereby    she    agreed    to 
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take  less  than  the  amount  dne  and 
to  reduce  the  weekly  paymentD  and 
not  to  prosecute  proceedings  in  the 
future  to  punish  him  for  contempt  on 
his  default,  is  void  for  want  of  con- 
sideration. Glickman  v.  Glickman, 
<t>up.  IU20)  194  App.  DiT.  100,  186 
N.  Y.  S.  421. 

Acceptance  by  woman  teach«r  of 
^rt  of  salaiy  is  no  bar  to  her  re- 
<t>v«ry  of  the  unpaid  part.  Rock- 
well V.  Board  of  Education,  (Sup. 
I».:5)  125  Misc.  180,  210  N.  Y.  S.  582. 
A  seller  may  by  his 
acceptance  of  less  than  the  agreed 
priot-  for  goods  sold  under  an 
executory  contract  discharge  the 
liuyer  from  liability  to  pay  the  bal- 
«ii<-e.  Tims  where  a  contract  for  the 
twie  of  automobiles  by  a  manufac- 
turer to  a  retail  dealer  provided  for 
th«^  paviiient  of  the  list  price  for  cars 
ordered  by  the  purchaser  with  a  cer- 
tain discount  on  all  cars  after  the 
third  car  taken,  and  the  first  car 
taken  was  hilled  to  the  buyer  with 
an  allowance  of  the  discount  and  so 
(•aid  for.  it  was  held  that  any  lia- 
bility nf  the  buyer  to  pay  the  amount 
of  discount  so  allowed  was  dis- 
charged. "  Where  the  buyer,"  says 
iiiiur.  .1,.  "chose  to  sell  to  the 
(ilaintifT  this  first  car  at  a  discount 
of  twenty  per  cent,  which  sale  was 
xfcepted  and  consummated,  it  was 
«ither  a  separate  transaction  outside 
of  the  contract  or  else  an  executed 
tiilaleral  contract  whicu  to  that  ex- 
tent validly  modified  the  then  exist- 
ing execulor\  agreement  between  the 
liarties.  Solomon  v.  Vallette,  152 
N.  V  147,  \hl;  McCreery  v.  Day,  119 
V  N  I.  I»:  Coe  v.  Hobby,  72  N.  Y. 
141;  Moody  v.  Smith,  70  N.  Y.  598, 
<>(M)  Kroni  another  aspect  it  may 
l>ro|i«rly  he  regarded  as  a  completed 
gift  lo  the  plaintilf  of  the  amount  of 
I  he  discount.  Gray  v.  Barton,  55 
N  Y.  «S;  McKenzie  v.  Harrison,  120 
N  \.  2(10.  2«3  In  other  words,  the 
tiifl  sale  became  a  closed  transac- 
tion." Alfred  .1.  Higgins  Automobile 
•*'o.  V  Ktanley  Motor  Carriage  Co., 
(Km p.  .\\>p  V  l»22)  119  Misc.  39.5. 
MMl    N     \'     S.    302 

Effect  of  Acceptance 
by  Landlord  of  Reduced  Rent.— 
Meyers  v.  Knights  of  Pythias,  etc.. 
\««'n.  (Sup.  I«20)  194  App.  Div 
J0.5.  409:    IB.'S  N.  Y.  8.  436. 

1 


The  rule  that  where  a  leaioi 
thonch  without  consideration  agreea 
to  a  redaction  of  the  rent  and  the 
reduced  rent  is  paid  and  accepted 
this  will  preclude  a  recovery  of  the 
difference  between  the  original  agreed 
rent  and  the  reduced  rental  for  the 
months  during  which  the  reduced 
rent  was  so  received,  is  applicable 
though  the  lease  is  under  seaL 
Kaiser  v.  Zeigler,  (Sup.  App.  T. 
1921)  116  Misc.  281,  187  N.  Y.  S 
638. 

If  officers  of  a  cor- 
poration accept  less  than  theii  salary 
in  full  payment,  such  acceptance  is 
binding  upon  them  and  they  have  no 
claim  for  the  balance  upon  the  sub- 
sequent bankruptcy  of  the  corpora- 
tion. Cox  V.  Leahy,  (Sup.  1024)  200 
App.  Div.  813,  204  N.  Y.  S.  74L 

Agreement  to  Settle 
Judgment  for  Less  than  Face  m 
Void.— Kaye  v.  Zevin,  (City  Ct.  1928) 
132  Misc.  126,  228  N.  Y.  S.  647. 

§  332. Recovery   of  Interest 

after  Payment  of  Principal 
Interest  by  Way  of 
Damages.— Crane  v.  Craig.  230  N.Y. 
452,  460,  130  N.E.  C09:  Matter  of 
New  York,  1026,  217  App.Div.  381, 
216  N.Y.S.  730. 

§  333. ^Part  Payment  in  Con- 
nection with  Additional  Con- 
sideration 

Part  Payment  by  Third 

Person.— Weill    v.    Paradiso,     (Sup. 

-Sp.  T.  1021)   188  N.  Y.  8.  287 

§  334.  Promise  to  Pay  Interest, 
etc.,  as  Consideration  for  Ex- 
tending Time  of  Pajrment 

Statutory  Modification.— McKlnney's 
Real  Property  Law,  f  279,  subd.  1, 
as  amended  by  L.1944,  c.  588.  i  2, 
provides:  "An  agreement  hereafter 
made  to  change  or  modify,  or  to  dis- 
charge in  whole  or  in  part,  any  con- 
tract, obligation,  or  lease,  or  any 
mortgage  or  other  security  interest 
in  personal  or  real  property,  shall  not 
be  invalid  because  of  the  absence  of 
consideration,  provided  that  the  agree- 
ment changing,  modifying  or  discharg- 
ing such  contract,  obligation,  lease, 
mortgage  or  security  interest,  shall 
be  in  writing  and  signed  by  the  party 
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against  whom  It  is  soaght  to  enforce 
the  change,  modification  or  discharge, 
or  by  his  agent." 

Players'  Premises  to 
Postpone  Payment— Promise  of  mem- 
bers of  play  cast  made  at  end  of  an- 
snccessful  opening  week  to  wait  for 
their  salary  then  due  nntil  the  follow- 
ing Saturday  held  without  considera- 
tion. Du  Boy  &  La  Maistre  t.  Gill- 
more  (1835)  246  App.DiT.  87.  284  N. 
Y.S.  385,  affirmed  (1986)  272  N.Y. 
454,  3  N.B.2d  866. 

Agreement  of  mort- 
gagee prior  to  default  to  extend  time 
of  payment  of  mortgage  on  payment 
of  increased  interest,  is  supported 
by  good  consideration.  Syracuse 
Trust  Co.  T,  First  Trust,  etc,  Co., 
(Sup.  1931)  141  Misc.  603,  202  N.  Y. 
8.  860. 

Agreement  by  second 
mortgagee  to  pay  interest  and  tajces 


la  considoatton  of  ezteuioa  of  first 
mortgage  giTea  effect— City  Banli 
Farmers'  Trust  C^.  v.  Slowmach 
Realty  Corp.,  (Sup.  1933)  238  App. 
Div.  524,  264  N.  Y.  S.  786. 

Promise  of  subcon- 
tractor when  assigning  contract  to 
pay  debts  incurred  in  performance  of 
subcontract  laclcs  consideration.  Em- 
pire Heating  Corp.  v.  Stewart.  (Sup, 
1831)  140  Misc.  308.  252  N.Y.S.  13& 

Paymeat  of  Taxes   by  Mortoaier. 

—An  agreement  that  mortgagee  wonU 
forego  interest  if  mortgagor  would 
continue  to  pay  real  estate  taxes  a* 
they  became  due  is  void  for  lack  of 
consideration  inasmuch  as  mortgagor 
was  reiinired,  under  terms  of  mort- 
gage, to  pay  the  taxes.  County  Iieit- 
rim  Ass'n  v.  Beilly,  1944,  51  N.Y.S. 
2d  403. 


Meritorious  Consideration;  Natural  Love  and  Affection 


i  S37.    Oeneral  Bale 

Desire  that  Promisee 
Should  not  Suffer  From  Adviee.— 
That  a  promise  was  due  to  promisor's 
desire  that  promisee  should  not  suf- 
fer from  promisor's  adrice  does  not 
constitute  valid  consideration  for  the 
promise.— Olahn  v.  CUric  (1937)  261 
App.Div.   747.   296  N.Y.S.   131. 

I  838.    Applicatioii    of    Oeneral 
Bole 
Executory  Contracts.— The  reason- 
ing   which    recognizes    an    executed 


transfer  of  property  supported  by- 
good  or  meritorious  consideration 
such  as  love  and  afFection  is  inappli- 
cable to  executory  contracts. — ^In  r» 
Hirschberg's  Estate,  1946,  61  N.Y.S. 
2d  395. 

Love  and  affection  alone,  or  moral- 
obligation  to  support,  is  insufficient 
consideration  for  executory  contract. 
CoIUns  V.  CoUins,  1849,  194  Misc.  65, 
88  N.Y.S.2d  136. 


Moral  Obligation  and  Past  Consideration 


§  339.    Moral  Obligation  General- 
ly 

Prior  Aet,  Imposing 
No  Legal  Obligation  at  Time  Perform- 
ed, No  Consideration.— See  §  341,  in- 
fra. 

Money  Advanced  by 
Husband  to  Wife. —  If  money  is  ad- 
vanced by  a  husband  to  his  wife  with 
which  to  purchase  a  house  and  the 
title  is  talcen  in  her  name,  it  has  been 
held  that  the  advancement  placed  the 
wife  under  an  equitable  obligation 
which  will  constitute  a  sufficient  con- 
sideration for  her  subsequent  a^ee- 


ment  that  they  shall  hold  the  prop- 
erty as  tenants  in  common.  Dixey  ▼. 
Dixey,  (Sup.  1921)  196  App.  Div. 
362,  187  N.  Y.  S.  879. 

§  341.  Past  OonsideTation  Oener- 
ally 
Statutory  Modification.— McKinney"* 
Real  Property  Law,  §  270,  subd.  2, 
as  amended  by  L.1944,  c.  68S,  $  2, 
provides:  "A  promise  hereafter  made 
in  writing  and  signed  by  the  prom- 
isor or  by  his  agent  shall  not  be  de- 
nied effect  aa  a  valid  contractual  ob- 
ligation on  the  ground  that  «aMM>  j 
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eration  (or  the  promise  is  past  or  ex- 
ecated,  if  the  consideration  is  ex- 
pressed in  tlie  writing  and  is  proved 
to  liave  been  given  or  performed  and 
would  be  a  valid  consideration  but 
for  tlie  time  when  it  was  given  or 
performed." 

Under  McKinney's  Personal  Prop- 
erty Law,  §  33(3)  to  effect  that 
promise  made  in  writing  and  signed 
by  promisor  shall  not  be  denied  effect 
on  ground  that  consideration  for 
promise  is  past  if  consideration  is  ex- 
pressed in  the  writing  and  is  proved 
to  have  been  given  or  performed  and 
would  be  valid  bat  for  time  when  it 
was  given  or  performed,  agreement 
between  producers  of  cartoon  recog- 
nizing and  agreeing  that  from  pro- 
ceeds to  be  received  third  party  was 
to  receive  4%  for  obtaining  contract 
resulting  in  opportunity  to  produce 
and  sell  cartoon,  was  not  unenforce- 
able on  ground  that  consideration  for 
contract  was  a  past  consideration. 
Schiff  V.  Kirby,  1950,  22  Misc.2d  786, 
194  N.Y.S.2d  605. 

Doctrine  that  Past 
Conalderatlon  Is  No  Consideration.— 
Pershall  v.  Elliott,  (1928)  249  N.  Y. 
183,  103  N.  B.  664,  reversing  223  App. 
Div.  776,  227  N.X.8.  876;  In  re  Sma- 
thers'  Will,  (Snr.  1934)  153  Misc.  132, 
274  N.I.S.  717;  Pink  v.  Meyer,  (1036) 
159  Misc.  542,  288  N.7.S.  16,  affirmed 
(1936)  248  App.Div.  566,  288  N.Y.& 
19. 

Past  Sales  to  third  person  will  not 
support  subsequent  contract  for  guar- 
anty of  payment  of  price.  Hnuswald 
V.  Katz,  (Sup.  1926)  216  App.  Div. 
92,  214  N.  Y.  S.  705. 

Pleadings.— Complaint  in  action  to 
recover  a  percentage  of  commissions 
received  by  defendant  and  of  any 
bonus  of  stock  received  by  it  as  a 
finder's  fee  sufficiently  disclosed  that 
details  and  particulars  were  submit- 
ted by  plaintiff  to  defendant  in  reli- 
ance on  and  following  its  promise  to 
make  payment  of  the  commissions 
and  finder's  fee  in  consideration  of 
submission  of  certain  deal  to  defend- 
ant, and  stated  good  cause  of  action, 
notwithstanding  contention  that  de- 
fendant's promise  to  pay  rested  upon 
a  past  consideration.  Lazarus  v. 
Morris  Cohon  &  Co.,  1953,  127  N.Y.S. 
2d  682. 


"It  is  settled  law  that  the  considera- 
tion for  a  unilateral  contract  must  be 
present  and  that  a  prior  act  which 
imposed  no  legal  obligation  at  the  time 
it  was  performed  is  no  consideration 
and  will  support  no  promise  whatever, 
or,  as  the  rule  has  been  stated  other- 
wise, an  executed  consideration  is  no 
consideration  for  any  promise  other 
than  that  which  the  law  would  imply." 
In  re  Smathers'  Will,  (Sur.  1034,  163 
Misc.  132,  274  N.Y.S.  717. 

Doctrine  that  past  consideration  is 
no  consideration  does  not  apply  where 
there  is  an  equitable  obligation  barred 
only  by  statute  of  limitation.  In  re 
Stewart's  Will,  1051,  190  Misc.  1104, 
101  N.Y.S.2d  334,  affirmed  108  N.Y. 
S.2d  960,  270  App.Div.   628. 

§  342.    Past  Services 

Past  Services  Rendered 
under  Circumstances  Imposing  No 
Right  to  Compensation. —  Alexander 
V.  E>quitable  L.  Assur.  Soc,  (1922) 
233  N.Y.  800,  136  N.a  600;  Matter 
of  Van  Vranken,  1023,  120  Misc.  280, 
198  N.Y.S.  445.  See.  also.  In  re 
Stewart's  Will,  1950,  199  Misc.  1104, 
affirmed  108  N.y.S.2d  960,  279  App. 
Div.  628. 

Alleged  promise  to  pay 
percentage  of  gross  profits  from  con- 
tract with  nothing  given  in  return 
held  without  consideration.  Chris- 
tensen  v.  Petterson,  (Sup.  1933)  239 
App.  Div.  735,  268  N.  Y.  S.  ISO. 

Agreement  to  Pay  Ad- 
ditional Compensation  for  Past  Serv- 
ices of  Officers  of  Corporation  Upheld. 
— Chamberlain  v.  Chamberlain,  (Sup. 
1926)  124  Misc.  480,  209  N.  Y.  S.  268. 

Promise  as  Prospeetlve  or  Retroac- 
tive.—Where  agreement  in  reference 
to  payment  by  lessors  for  legal  serv- 
ices rendered  at  lessees'  request  con- 
templated only  payment  of  services  in 
connection  with  future  management 
of  property,  attorneys  were  not  en- 
titled to  recover  for  services  previ- 
ously rendered  to  lessees.  Tetelman 
V.  Fulton,  1939,  170  Misc.  206,  9  N. 
Y.S.2d  930. 

Implied  Promise  to  Pay.— A  Unding 
promise  to  make  compensation  for 
personal  service  cannot  be  implied  in 
favor  of  one  person  against  another 
unless  the  party  furnishing  the  serv- 
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ices  expected  or  had  reason  to  expect 
compensation  from  the  other.  Bash 
V.  Springan.  1942,  86  N.T.8.2d  708. 
Enforoemeat.— Deceased's  written 
promise  to  pay  plaintiff  a  fixed  sum 
for  services  theretofore  rendered  by 
plaintiff  to  deceased  at  deceased's  re- 
quest and  npon  deceased's  promise  to 
make  equitable  compensation  there- 
for is  enforceable  notwithstanding 
that  promise  is  supported  only  by 
a  past   consideration.     Schechner  v. 


Zipser,  1949,  80  N.T.S.2d  354.  af- 
firmed 277  App.Div.  843.  97  N.YA 
2d  914. 


§  345. 


Claim  Discharged  by 


Composition  with  Creditors 
Debt  Discharged  by 
Compoaition     with     Creditora. —  Ho- 

boken  Second  Nat.  Bank  v.  Tacbner, 
(Sup.  App.  T.  1924)  122  Miec  681, 
203  N.  y.  S.  613. 


Adequacy  of  Consideration 


§  351.    In  Oeneral 

Inadequacy  of  Con- 
sideration Immaterial.  Walton  Water 
Co.  V.  Walton,  (1924)  238  N.  Y.  46, 
61.  143  N.E.  786:  Davis  v.  Chabal. 
1954,  131  N.T.S.2d  211;  Callophone 
Co.  v.  Jaeckel,  (N.Y.Munic.Ct.1928) 
132  Misc.  693,  230  N.Y.S.  155;  Strobe 
T.  Netherland  Co.,  (1935)  245  App. 
Div.  573,  283  N.Y.S.  246;  In  re  Mont- 
gomery's Estate,  (1936)  158  Misc. 
412.  287  N.Y.S.  136;  Predenbnrg  v. 
Fredenbnrg.  (1936)  159  Misc.  525,  288 
N.Y.S.  377;  Harvey  v.  J.  P.  Morgan 
&  Co..  1938,  166  Misc.  455,  2  N.Y.S.2d 
520;  Woodworth  v.  Prudential  Ins. 
Co.  of  America.  1939,  171  Misc.  585, 
13  N.Y.S.2d  145,  reversed  on  other 
grounds,  1940.  258  App.Div.  103,  IS 
N.Y.S.2d  641,  affirmed.  1940,  282  N. 
Y.  704,  26  N.B.2d  820. 

Whether  consideration  for  promise 
is  adequate  thereto  is  generally  im- 
material, in  absence  of  fraud,  so  long 
as  consideration  is  something  of  real 
value  in  eye  of  law.  Mencher  v. 
Weiss,  1953,  306  N.Y.  1.  114  N.E.2d 
177. 

The  slightest  consideration  is  suffi- 
cient to  support  most  onerous  con- 
tractual obligation,  inadequacy  of 
consideration  being  for  parties  to 
contract  to  consider  at  time  of  mak- 
ing contract  and  not  for  court  to  con- 
sider when  contract  is  sought  to  be 
enforced.    Id. 

Adult  persons,  suffering  from  no 
disabilities,  have  complete  freedom  of 
contract  and  courts  will  not  inquire 
into  the  adequacy  of  consideration,  it 
being  sufficient  consideration  to 
ground  an  action  when  a  thing  is  to 
be  done  by  plaintiff,  be  it  ever  so 
small,  and  the  fact  that  the  bargain 


is  a  hard  one  will  not  deprive  it  of 
validity,  in  absence  of  fraud  or  de- 
ception or  infringement  of  law.  Man- 
del  v.  Liebman,  1951,  303  N.Y.  88, 
100  N.R2d  149,  reargument  denie^f 
278  App.Div.  637,  102  N.Y.S.2d  563. 

While  the  law  does  not  weigh  the 
quantum  of  consideration  and  whether 
the  consideration  is  adequate  to  the 
promise  is  generally  immaterial,  con- 
sideration must  be  something  of  real 
value  in  the  eye  of  the  law.    Rapp  v. 

Cansdalc,  1961,  Misc.2d  ,  214 

N.Y.S.2d  522,  affirmed  12  A.D.2d  884, 
211  N.Y.S.2d  1002. 

Fact  that  a  bargain  may  be  a  hard 
one  will  not  deprive  it  of  its  validity. 
Schiff  V.  Kirby,  1959,  22  Mi8C.2d  786. 
194  N.Y.S.2d  695. 

Adult  persons,  suffering  from  no 
disabilities,  have  complete  freedom 
of  contract,  and  courts,  as  a  general 
rule,  should  not  inquire  into  adequacy 
of  consideration  nor  admeasure  the 
quantum  thereof.    Id. 

The  slightest  consideration  is  suf- 
ficient to  support  the  most  onerous 
obligation  and  it  is  competent  for 
parties  to  make  whatever  contracts 
they  please  so  long  as  there  is  no 
fraud  or  deception  or  infringement  of 
law. 

Frankel  v.  Tremont  Norman  Mo- 
tors Corp.,  1959,  21  Misc.2d  20.  193 
N.Y.S.2d  722,  affirmed  10  A.D.2d  680, 
197  N.Y.S.2d  576,  affirmed  8  N.YAl 
001,  204  N.Y.S.2d  146. 

Slightest  consideration  is  sufficient 
to  support  most  onerous  obligation 
since  it  is  competent  for  parties  to 
make  whatever  contracts  they  please 
so  long  as  there  is  no  fraud  or  de- 
ception or  infringement  of  law.  and 
fact  that  bargain  is  a  hard  one  wOl 
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not  deprive  contract  of  validity. 
Steinhilber  v.  Challenger  Steel  Prod- 
ucts Corp.,  1950,  19  Mi8C.2d  770,  187 
N.Y.S.2d  373,  reversed  on  other 
grounds  9  A.D.2d  695,  191  N.Y.S.2d 
1009. 

S  352.    Services 

Contract  to  DeviM 
or  Bequeath  as  Reward  for  Services 
Rendered  Testator. — Gumee  v.  Has- 
broiick.  (1934)  242  App.Div.  774,  274 
N.Y.S.  448,  rev  on  other  grounds 
(IftS.I)  267  N.Y.  57.  195  N.E.  683. 

Legal  services. — Adequacy  of  con- 
sideration furnished  by  plaintiff  was 
not  issue  where  action  was  on  ex- 
press contract  and  was  not  one  based 
on  quantum  meruit  for  legal  services. 

Brown  v.  IngersoU,  1962, Misc.2d 

,  226  N.Y.S.2d  479. 

S  353.  Inadequacy  as  Viewed  in 
Eanity  and  as  Evidence  of 
Frand 

Speclflo  Perfermanee. 
—In  action  for  specific  performance, 
though  equity  may  inquire  into  the 
real  consideration  in  order  to  apply 
-equitable  principles,  it  will  not  re- 
fuse specific  performance  on  the  sole 
ground  of  inadequacy  of  consideration. 


-Cochran  v.  Taylor  (1987)  278  N.Y. 
172,  7  N.B.2d  89. 

Overreaching  Conduct.— A  court 
will  not  interfere  with  the  price  a 
person  places  on  his  ability  and  pro- 
ductive capacity  in  an  employment 
contract,  unless  there  is  some  show- 
ing of  overreaching  or  other  inequita- 
ble conduct  at  time  contract  was 
made.  Nazarrs  v.  Washington,  1948, 
81  N.Y.S.2d  769. 

Gross  Inequality. — Courts  some- 
times look  to  the  adequacy  of  con- 
sideration to  determine  whether  bar- 
gain provided  for  is  so  grossly  un- 
reasonable or  unconscionable  as  to 
be  unenforcible  according  to  its  literal 
terms,  but  the  inequality  must  be  so 
strong  and  manifest  as  to  shock  the 
conscience  and  confound  the  judgment 
of  any  man  of  common  sense.  Man- 
del  V.  Liebman,  1951.  303  N.Y.  88,  100 
N.B.2d  149,  reargament  denied  278 
App.Div.  637.  102  N.Y.S.2d  563. 

Contract  whereby  editor  who  ar- 
ranged for  defendant  and  another  to 
produce  cartoon  was  to  receive  4% 
of  proceeds  received  by  defendant 
from  exploitation  of  cartoon  was  not 
grossly  unreasonable  or  unconscion- 
able. SchiS  V.  Kirby.  1959,  22  Misc. 
2d   786,   194   N.Y.S.2d    695. 


Failure  of  Consideration 


-§  364.    Total  Failure  of  Oonsid- 
erstion  Generally 

Engagement  gifts  so 
railed  are  made  on  the  implied  condi- 
tion that  the  donee  will  perform  her 
affreement  to  marry  the  donor,  and 
on  her  inexcusable  failure  to  do  so 
the  gifts  may  be  recovered  back  by 
the  donor.  Antaramian  v.  Ourakian, 
(Sup.  App.  T.  1922)  118  Misc.  658, 
194  N    Y.  S.  100. 

Proof  of  bad  bargain  does  not  es- 
tablish failure  of  consideration. 
Ruppert  V.  Singhi,  (1926)  243  N.  T. 
ISe.  158  K.B.  88. 

Resoisslon.— Unreliable 
information  furnished  correspondence 
Rrhonl  student  by  owner  of  school 
recommending  purchase  of  certain 
common  stock  was  not  ground  for 
rescisidon  3f  contract,  as  respects 
whether  student  was  liable  to  owner's 
assignee  of  contract  for  balance  dne 


on  contract.— Crawford  t.  Brewer 
(1937)  161  MUc.  155,  291  N.Y.S. 
837. 

Failnre  of  Consider- 
ation for  Promise  to  Pay. —  Ruppert 
V.  Singhi,  (Sup.  1926)  212  App.  Div. 
630,  209  N.  Y.  S.  324;  Ulster  Finance 
Corp.  V.  Schroeder,  (Sup.  1930)  230 
App.  Div.  146,  243  N.  Y.  S.  682. 

'^t  is  clear  that  a  person  who 
makes  an  absolute  promise  to  pay 
may  not  be  excused  from  performance 
because  of  the  happening  of  a  con- 
tingency which  destroys  the  value  of 
the  stipulated  consideration  for  such 
payment  where  inference  is  reason- 
able that  an  express  condition  so 
providing  would  have  been  inserted 
in  the  contract  had  the  parties  so  in- 
tended. Where  the  promisor  has 
knowingly  chosen  to  make  an  abso- 
lute promise,  he  may  not  afterwards 
claim  relief  because  subsequent 
events  show  that  the  choice  was  ill-i 
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advised."  Raner  r.  Goldberg,   (1927) 
244  N.Y.  4S8,  16S  N.B.  788. 

The  consideration  for  a  promise  by 
a  tenant  to  reimburse  bis  landlord 
in  whole  or  in  part  for  improvements 
to  be  made  b;  the  landlord  is  his 
prospective  enjoyment  of  the  beneflta 
of  such  improvement,  and  it  seems 
that  if  the  tenant  is  evicted  through 
a  failure  of  the  landlord's  title  and 
receives  no  benefit  from  the  improve- 
ments the  consideration  for  his  prom- 
ise fails  and  consequently  he  cannot 
be  required  to  pay.  Van  Kannel  Re- 
volving Door  Co.  V.  Pougbkeepsie 
Hotel  Co.,  (Sup.  1922)  199  App.  Div. 
605,  192  N.  y.  8.  78. 

Premium  Paid  for  Surety  Bond. — 
The  consideration  for  the  agreement 
of  the  principal  to  pay  a  premium 
for  a  surety  bond  is  the  risk  to  be 
assumed  by  the  surety,  and  if  the 
purpose  for  which  the  bond  was  ob- 
tained is  not  accomplished  and  no 
risk  assumed  by  the  surety,  the  con- 
sideration for  the  payment  of  the 
premium  fails  and  the  principal  may 
recover  back  the  money  paid.  Lat- 
tarulo  V.  National  Surety  Co.,  (N. 
Y.  Munic.  Ct.  1922)  119  Misc.  164, 
196  N.  Y.  S.  98. 

Hardship  Under  Con- 
tract  Not  Failure  of  CoHslderatlon^— 
Plea  of  failure  of  consideration  is  not 
supported  by  proof  that  hardship  has 
resulted  from  restriction  of  the  use 
of  the  subject-matter  to  the  lawful 
purpose  expressed  in  the  contract. 
Dumontier  v.  Bailey,  (N.  Y.  Munic. 
Ct  1932)  144  Misc.  197,  258  N.  Y. 
8.   409. 

Failure  of  Consideration  a* 
Grounds  for  Rescission.— Converse  v. 
Schmidlnpp,  1942,  264  App.Div.  881. 
35  N.Y.S.2d  486,  affirmed  290  N.Y. 
834,  60  N.E!.2d  237. 

Enforceability. — Where  road  sub- 
contractor told  contractor  that  be 
would  pull  off  paving  job  unless  con- 
tractor agreed  to  pay  one-half  addi- 
tional labor  cost  resulting  from  wage 
increase  pressured  by  union  after, 
commencement  of  work  under  con- 
tract, and  contractor  orally  agreed 
thereto,  in  absence  of  showing  of 
termination  of  contract,  oral  agree- 
ment lacked  consideration,  and  was 
unenforceable.  Arzani  v.  People, 
1956. 149  N.Y.S.2d  38. 


Where  plaintiff  contracted  to  dear 
and  grub  land  on  a  state  thruway,  al- 
leged promise  of  defendant  to  induce 
plaintiff  to  do  what  he  had  already 
undertaken  to  do  by  agreeing  to  re- 
imburse plaintiff  for  his  loss  in  con- 
nection with  the  contract  was  invalid 
as  not  supported  by  consideration. 
Buker  v.  Mt  Vernon  Contracting 
Corp.,  1955, 1  A.D.2d  736, 146  N.YA 
2d  879. 

When  consideration  for  a  promise 
fails,  promise  is  without  considera- 
tion and  tmenforcible.  City  Bank 
Farmers  Trust  Co.  v.  Cheek,  1952, 
202  Misc.  303,  110  N.X.S.2d  434. 

§  365.    Partial. Failnre  of  Consid- 
eration 

Partial  Failure  of  Con- 
sideration in  Action  on  Note. — ^United 
Transp.  Co.  v.  Glenn,  (Sap.  1929) 
225  App.  Div.  171,  232  N.  Y.  S.  873. 

§  356.    Application  of  Ktiles  (Gen- 
erally 

Aiwlgnmient  of  Kig^t 
in  Bid  at  Receiver's  Sale. — Where  a 
bid  at  a  receiver's  sale  lapsed  because 
not  properly  accepted,  an  assignment 
of  the  right  to  suck  bid  was  ineffec- 
tive and  the  contract  of  asaigii- 
ment  unenforcible  for  failure  of  con- 
sideration. Secklir  y.  Penney,  (Sup. 
1933)  148  Misc.  807,  266  N.  Y.  S.  327. 
Failure  of  Considen- 
tion  In  Contract  of  Gnaranty. — 
Where  guarantee  refused  to  make  de- 
liveries and  extend  credit  under 
guaranty  of  past  and  future  indebted- 
ness, there  was  a  failure  of  consid- 
eration for  guaranty  precluding  re- 
covery of  debtor's  past  indebtedness. 
Standard  Oil  Co.  v.  Koch,  (1932) 
260  N.  Y.  160,  183  N.  E.  278. 

Contract  for  Sale  of  Shares  Ownsii 
at  Time  of  Death.— Where  under  a 
contract  of  sale  of  whatever  shares 
belonged  to  decedent  at  death,  price 
was  definite,  date  of  delivery  fixed, 
and  terms  of  payment  specific  so  that 
buyer  was  legally  bound  to  purchase 
there  was  no  "failure  of  considera- 
tion" and  lack  of  mutuality  in  con- 
tract, and  decedent's  estate  was  like- 
wise bound  thereby.  In  re  Busskie- 
wicz'  Esute,  1943.  41  N.Y.S-2d  437, 
affirmed  41  N.Y.S.2d  668. 
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Non-performance. — ^E^en  if  some- 
thing is  given  by  a  person  warrant- 
ing title,  there  may  nevertheless  be 
a   complete   failure   of   consideration 


where  the  principal  object  of  the 
contract  is  not  performed.  Kent 
Jewelry  Corp.  t.  Eiefer,  1852,  118  N. 
Y.S.2d242. 


Pleading  and  Proof  of  Consideration  Generally 


360. 


In  General 

Consideration  Most 
be  Pleaded. — Equador  International 
Corp.  V.  Tracy,  (Sup.  1926)  217  App. 
Div.  1.  215  N.  Y.  8.  792. 

To  permit  proof  of  consideration 
other  than  that  specified  in  a  con- 
tract, the  complaint  should  contain 
an  averment  of  such  additional  con- 
sideration so  as  to  prevent  surprise 
upon  trial.  Reade  v.  Sullivan,  1940, 
258  App.Div.  229.  18  N.T.S.2d  841. 

Necessity  to  Prove  Consideration. 
— ^In  plaintiff's  action  to  recover  pro- 
ceeds of  insurance  policy  payable  on 
account  of  loss  of  ring  given  by 
named  insured  to  plaintiff,  plaintiff 
failed  to  prove  consideration  for  al- 
leged promise  of  insured  to  turn 
over  to  plaintiff  the  proceeds  of  the 
insurance  policy  and  failed  to  adduce 
evidence  of  an  executed  gift.  Fiader 
v.  Schevitz.  1957,  1C3  N.Y.S.2d  759. 

A  motion  by  the  plaintiff  for  sum- 
mary judgment  in  an  action  against 
two  alleged  guarantors  of  promissory 
notes  was  improperly  granted,  since 
it  appears  that  while  the  plaintiff 
alleged  that  the  guaranty  was  given 
contemporaneously  with  the  delivery 
of  the  notes,  his  a£Sdavit  shows  that 
the  guaranty  was  made  after  the 
notes  were  delivered  and,  therefore, 
it  is  incumbent  upon  the  plaintiff  to 
prove  a  consideration  for  the  alleged 
guaranty.  Hanswald  v.  Katz,  (Sup. 
192S)  216  App.  Div.  92,  214  N.  Y.  S. 
706. 

A  general  statement 
that  a  promise  was  made  for  value 
has  in  recent  cases  been  held  by  the 
Court  of  Appeals  sufficient  on  de- 
murrer. California  Packing  Corp.  v. 
Kelly  Storage,  etc.,  Co.,  (1920)  228 
K.  Y.  49,  126  N.  E.  269,  reversing  188 
App.  Div.  475,  177  N.  Y.  S.  37;  Mc- 
Govem  v.  New  York.  (1923)  234  N. 
Y.  377,  393,  138  N.  E.  26.  See  also 
Berman  v.  Standard  Wood  Heel  Co., 
(Sup.  App.  7.  1925)  125  Misc.  894, 
211  N.  Y.  S.  649. 


Allegation  that  promise  was  made 
"for  valuable  consideration"  held 
sufficient,  following  recent  decisions 
of  Court  of  Appeals.  Richardson  v. 
Gregory,  (Sup.  1927)  219  App.  Div. 
211,  219  N.  Y.  8.  397. 

Allegation  of  valuable  consider- 
ation held  sufficient  as  allegation  of 
fact.  Royal  Bank  of  Canada  v.  Wil- 
liams, (Sup.  1927)  220  App.  Div. 
603,  222  N.  Y.  6.  890. 

§  361.    Instmments  Importing  a 
Oonsideration  Generally 
Presumption     of     consideration. — 

Where  two  contractual  instruments 
were  executed  by  the  same  parties  on 
apparently  the  same  date,  and  cov- 
ered the  same  subject  matter,  though 
containing  conflicting  provisions,  the 
instmments  were  deemed  to  have 
been  executed  simultaneously,  and 
each  was  presumed  to  be  supported 
by  due  consideration.  Loudee  Iron  & 
Metal  Co.  v.  D.  Alper  &  Co.,  1955, 
286  App.Div.  707,  146  N.Y.S.2d  422. 

§  362.    Becital    of    Consideration 
Cknerally 

SeciUl  "Value  Se- 
ceived"  as  Importing  Consideration.-  • 
Matter  of  Taylor,  (1929)  251  N.  Y. 
257,  107  N.  E.  434,  reversing  225  App. 
Div.  711,  231  N.  Y.  8.  899;  Queen  v. 
Freyer,  (Sup.  Spec.  T.  1930)  13» 
Misc.  466,  240  N.  Y.  S.  111. 

Presumption  of  consideration  for 
non-negotiable  note  arising  from  re- 
cital of  "value  received"  held  not  re- 
butted by  the  evidence  and  note  sus- 
tained as  claim  against  maker'* 
estote.  Matter  of  Ball,  (Sup.  1027) 
221  App.  Div.  228,  222  N.  Y.  S.  463. 
Parol  Evidence  Ad- 
missible.—I.  &  I.  Holding  Corporation' 
V.  Gainsburg  (1937)  251  App.Div. 
650.  296  N.Y.S.  752. 

Presumption  Rebutted.— Graham  v. 
Denton,  1838,  253  App.Div.  810,  2 
N.Y.S.2d  175. 
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Implied  Conslderatioa.— Considera- 
tion of  a  contract  may  be  implied 
when  not  ezpresied.  In  re  Gomes 
Tnist,  1946,  270  App.Div.  322,  5» 
N.Y.S.2d  519. 

§  364.    Oommerdal  Paper  Gener- 
ally 

Note  Importa  Con- 
aideiation. — Matter  of  Heaney,  (Surr. 
1030)  130  Misc.  221,  241  N.  Y.  &  08. 

§  365.    Necessity  that  Paper 

Be  ITegotiable 

Necessity  to  Plead  Con- 
aideration  for  Non-negotiable  Note. — 
Spear  t.  Associated  Producing,  etc., 
Corp.,  (Sup.  Sp.  T.  1023)  120  Misc. 
618,  109  N.  T.  S.  84. 

§  367.    Bebntting  Importation  of 
Consideration  Generally 

Demand  Note  Olvea 
by  Decedent. —  Evidence  reviewed  and 


held  Buffleient  to  rebut  presumption 
of  consideration.  Matter  of  Vaa 
Vranken,  (Surr.  Ct.  1023)  120  Misc. 
280,  198  N.  Y.  S.  446. 

§  371.    Necessity  to  Plead  Want 
of  Consideration 

Necessity  to  Plead 
Want  of  Conaideration  When  Instni- 
ment  Sued  on  Imports  a  Consider- 
ation.—  Kopp  V.  Nicbthauaer,  (Sup. 
App.  T.  1022)  118  Misc.  268,  193  N. 
Y.  S.  61. 

A  negotiable  note  imports  «  con- 
sideration, and  consequently  in  an  ac- 
tion thereon,  unless  want  of  con- 
sideration is  pleaded,  consideration  is 
not  in  issue  and  the  defendant  is  not 
entitled  to  a  bill  of  particulars  as 
to  the  consideration.  Watson  v.  Uni- 
versal Transp  Co.,  (Sup.  1920)  104 
App.  Div.  136,  185  N.  Y.  S.  06. 

But  see  Coney  Uland  Bank  v. 
Weinberg,  (Sup.  Sp.  T.  1921)  190 
N.  Y.  8.  203. 


Sealed  Contracts 


§  373.  SUtntory  Modification  of 
Common  Law  Bnle  Ctenerally 
statutes  Cited  In  Text.  Former 
section  342  of  the  Civil  Practice  Act, 
repealed  by  L.1941,  c.  329,  elT.  Sept.  1. 
1941,  changed  the  quoted  provision  of 
former  Code  Civil  Procedure  {  840,  to 
provide  that  a  seal  upon  a  written 
instrument  shall  not  be  received  as 
condusive  or  presumptive  evidence  of 
consideration.  Present  section  342 
as  added  by  said  chapter  829  pro- 
vides: "Bzcept  as  otherwise  express- 
ly provided  by  statute,  the  presence  or 
absence  of  a  seal  on  a  written  instru- 
ment hereafter  executed  shall  be 
without  legal  effect." 

Presumptive  Evidence 
of  Consideration.— Parsons  v.  Upe 
(1933)  158  Misc.  32,  286  N.T.S.  60. 
affirmed  268  N.Y.  630,  200  N.B.  81; 
IJ.  S.  Trust  Co.  of  New  York  v.  Frel- 
in^nysen,  1942,  288  N.Y.  463,  43  N. 
B.2d  492,  reargument  denied  288  N.Y. 
767.  46  NMM  860. 

Oral  Testimony.— Con- 
sideration for  contract  cannot  be  ex- 
plained by  oral  testimony  where  con- 
sideration is  operative  part  of  con- 


tractual act  Parsons  v.  Lipe,  (1933) 
168  Misc.  32.  286  N.Y.S.  60.  affirmed 
268  N.Y.  630,  200  N.E.  81. 

Parol  evidence  that  |I  recited  as 
consideration  for  sealed  option  to 
buy  property  was  not  in  fact  paid 
did  not  warrant  finding  that  the  op- 
tion was  revocable  because  without 
consideration,  since  such  evidence  is 
inadmissible  to  contradict  recited  con- 
sideration in  sealed  instrument  for 
purpose  of  defeating  It.— Cochran  v. 
Taylor  (1937)  273  N.Y.  172.  7  N.H. 
2d  89. 

A  bill  of  sale  is  an 
executed  instrument,  and  if  nndei 
seal  conclusively  imports,  it  seems,  a 
consideration,  and  cannot  be  attacked 
as  ineffective  to  transfer  title  for 
want  of  consideration.  Stromblad  v. 
Hanover  F.  Ins.  Co.,  (Sup.  Tr.  T. 
1023)  121  Misc.  322,  201  N.  Y.  S.  07. 

Executory  and  Fraudulent  Cos- 
tracts.— The  common-law  rule  that 
seal  on  instrument  is  conclusive  evi- 
dence of  consideration  has  been  re- 
laxed, particularly  as  to  executory 
contracts  and  in  instances  of  sctnal 
fraud.— Fox  v.  Sizeland,  1938.  170 
IGsc.  390,  9  N.Y.Siid  350. 
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§  374.    General  Effect  of  Modifl- 
cation 

Extraordinary  Na- 
ture of  Contract  as  Rebutting  Pre- 
sumption of  Consideration. —  As  re- 
gards the  effect  of  a  seal  as  import- 
ing a  consideration  for  a  contract  by 
a  corporation  to  pay  a  large  annuity 
to  the  wife  of  an  officer  of  the  cor- 
poration, McLaughlin,  J.,  says :  "  It 
is  true  the  contract  is  under  seal, 
but  as  stated  in  Harris  T.  Sborall 
(230  N.  Y.  343)  the  solemnity  of  a 
seal  has  been  much  diminished.  At 
common  law  it  was  conclusive  evi- 
dence of  a  consideration,  but  under 
the  Code  of  Civil  Procedure  (sec. 
840)  on  an  executory  instrument  it 
is  presumptive  evidence  only,  and  the 
same  rule  prevails  under  the  Civil 
Practice  Act  (sec.  342).  In  a  con- 
tract of  such  an  extraordinary  char- 
acter as  the  one  under  consideration, 
read  in  the  light  of  the  record  be- 
fore us,  the  corporate  seal,  of  itself, 
does  not  import  a  sufficient  consider- 
ation to  justify  the  payment  of  such 
a  large  sum  of  money  and  for  that 
reason  the  plaintiff  failed  to  estab- 
lish a  cause  of  action."  Alexander  ▼. 
Eqnitshlp  L.  Assur.  Soc,  (1922)  233 
N.T.  800. 135  N.E.  609. 

Estoppel  to  Deny 
Consideration.— Party  to  a  scaled  in- 
dtrument  is  estopped  to  assert  want 
of  consideration  for  the  instrument. — 
Cochran  v.  Taylor  (1937)  273  N.T. 
172.  7  N.E.2d  80;  U.  8.  Trust  Co.  of 
Now  Tork  v.  Preston,  1942,  284  App. 
DiT.  162.  84  N.Y.S.2d  646. 

Sufficiency  of  Cod- 
sideratlon.— Sealed  contract  whereby 
stockholders  agreed  for  recited  consid- 
eration of  $1  and  other  good  and  val- 
uable considerations  to  sell  for  speci- 
fied sum  stock  to  manager,  who  agreed 
to  use  his  best  endeavors  to  sell  en- 
tire stock,  held  supported  by  sufficient 
consideration.  Parsons  v.  Lipe  (1933) 
158  Misc.  32.  286  N.Y.S.  60,  affirmed 
269  N.Y.  830.  200  N.B.  31. 

§  376.    Mortgage 

Want  of  Considet- 
•tlon  May  Be  Shown  in  Action  to 
Foreclose  Mortgage. — Finch  v.  Gold- 
stein, (Sup.  1026)  126  Misc.  460,  214 
N.  Y.  S.  85;  Clarke  v.  Selben  Apart 


ments,  (Sup.  1020)  226  App.  Div. 
200,  233  N.  Y.  S.  22. 

§  377.    Release 

Statutory  Modifleatioo.  McKinney** 
Debtor  and  Creditor  Law,  {  243,  as 

added  by  L.1936,  c.  222,  and  amended 
by  L.1962,  c.  552,  §  12,  eff.  Sept.  27, 
1964,  provides:  "A  written  instru- 
ment, hereafter  executed,  which  pur- 
ports to  be  a  total  or  partial  re- 
lease of  all  claims,  debts,  demands 
or  obligations,  or  a  total  or  partial 
release  of  any  particular  claim,  debt, 
demand  or  obligation,  or  a  releaso 
or  discharge  in  whole  or  in  part  of  a 
mortgage,  lien,  security  interest  or 
charge  upon  personal  or  real  proper- 
ty, shall  not  be  invalid  because  of  the 
absence  of  consideration  or  of  a  seaL" 

A  release  not  batng 
an  executory  contract  a  suflBcient 
consideration  is  conclusively  pre- 
sumed from  a  seal.  Hogan  v.  Pro- 
ducers' Development  Co.,  (Sup. 
1922)  200  App.  Div.  29,  102  N.  Y.  S. 
337. 

Question  of  Consideration  Immate- 
rial Where  Release  under  Seal.— Weit- 
Ung  V.  Sorenson,  (1934)  241  App.Div. 
377,  272  N.Y.S.  338. 

Reoital  that  Release 
Is  Sealed  Instrument  Does  Not  Make 
It  So.— Weitling  v.  Sorenson,  (1934) 
241  App.Div.  377,  272  N.Y.S.  338. 

§  378.  Seal  Still  Presumptive 
Evidence  of  Consideration 
Statutory  Modlflcatlon.  Civil  Prac- 
tice Act,  §  342,  as  added  by  L.1941. 
c.  329,  eff.  Sept.  1,  1941,  provides: 
"Slxcept  as  otherwise  expressly  pro- 
vided by  statute,  the  presence  or 
absence  of  a  seal  on  a  written  in- 
strument hereafter  executed  shall  be 
without  legal  effect."  Former  sec- 
tion 342  repealed  by  the  same  act, 
provided  that  a  seal  upon  a  written 
instrument  thereafter  executed  shall 
not  be  received  as  conclusive  or  pre- 
sumptive evidence  of  consideration. 

The  rule  that  a  seal 
is  still  presumptive  evidence  of  con- 
sideration is  applicable  to  an  agree- 
ment modifying  an  option  to  pur- 
chase land  and  reducing  the  par- 
chase    price.      Lewis    v.    Bollinger, 
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(Sup.  Sp.  T.  1»21)  U6  Misc.  221, 
187  a.YS.  t563. 

A  sealed  instrument  is  conclusively 
presamed  to  import  consideratioii. 
In  re  Levy's  Estate,  1939,  169  Misc. 

The  common-law  rule  that  a  sealed 
instrument  was  good  without  consid- 
eration when  a  voluntary  obligation 
was  thereby  intended  was  redeclared 
by  CivU  Practice  Act,  |  342  declaring 
•  seal  upon  an  executory  instrument 
to  be  presumptive  evidence  of  a  suf- 
ficient consideration.  U.  S.  Trust  Co. 
of  New  York  v.  Frelinghnysen,  1942, 
288  N.Y.  468,  48  N.B.2d  492.  reaiyo- 
ment  denied  289  N.T.  7B7,  40  N.B)L2d 
809. 

Option  Undtr  Seal — ^A  seal  is  pre- 
sumptive evidence  of  a  sufficient  con- 
sideration to  sustain  a  contract  giv- 
ing an  option  to  purchase  land. 
Leonard  v.  Schnaier,  (Sup.  Sp.  T. 
1922)  119  Misc.  200,  196  N.  Y.  S. 
173. 

§  379.    Pleading  Want  of  Consid- 
eration 

Denial  of  Consideratioii 
Complaint. — Since    the 


agreements  were  under  seal,  it  was 
necessary  for  the  plaintiff  to  allege 
valuable  consideration.  But  since 
the  plaintiff  did  allege  that  the  agree- 
ments were  executed  for  a  valuabl* 
consideration,  a  denial  thereof  in  the 
answer  is  equivalent  to  an  affirmative 
plea  of  want  of  consideration  and 
raised  an  issue  thereof.  Royal  Bank 
of  Canada  v.  Williams,  (Snp.  1927) 
220  App.  Div.  603.  222  N.  Y.  S.  42& 

Sufficiency  of  Allega- 
tion of  Want  of  Consideration.— In 
case  of  a  release  under  seal  alleged 
to  have  been  obtained  by  fraud,  an 
allegation  that  it  was  given  "entirely 
without  money  payment  or  other 
valuable  consideration"  has  been  held 
a  sufficient  allegation  of  want  of  con- 
sideration, so  as  to  obviate  in  order 
to  avoid  the  release  for  fraud  any 
necessity  for  an  offer  to  return  tlM 
consideration  alleged  in  the  instru- 
ment. Willett  V.  Chase  Nat.  Bank, 
(Sup.  1926)  219  App.  Div.  41.  219 
N.  Y.  S.  289. 


Alleged    in 
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§  380.    In  (General 

Consideration 
tiaL — Allegheny  College  v.  National 
(Thautanqna  County  Bank,  (1927) 
246  N.Y.  868,  109  N.B.  ITS:  Tioga 
County  General  Hospital  ▼.  TIdd,  1987, 
164  Misc.  278,  296  N.X.a  400. 

Promissory  Estoppel  as  Equivalent 
«f  Consideration. — Allegheny  (^ll^e 
V.  National  Chautauqua  County  Bank 
(1927)  246  N.  Y.  369,  159  N.  E.  173, 
reversing  219  App.  Div.  862,  221  N. 
Y.  8.  784;  Mt.  Vernon  First  M.  E. 
Church  V.  Howard's  Estate,  (Surr. 
Ct  1929)  133  Misc.  723,  233  N.  Y. 
8.  451;  Tioga  County  General  Hos- 
pital V.  "ndd  (1987)  104  Misc.  278, 
298  N.Y.&  460. 

Proof  of  Ceasldem- 
tlon.— Where  no  consideration  is  stat- 
ed in  charitable  pledge,  or  where  there 
is  recital  of  insufficient  consideration, 
holder  may  allege  and  prove  true 
consideration,  and  in  doing  so  ia  not 
limited  to  words  in  agreement. — L  4k 
L  Holding  Corporation  v.  Qainsbnrg 


(1937)  201  App.Div.  SCO.  296  N.Y.a 
762. 

Aots  Done  on  Faith  ef 
Sabsorlptioa.— Aa  reapecta  diaritaUe 
subscription,  if  on  faith  of  snbecrip- 
tion  and  before  ita  withdrawal,  prom- 
isee performa  aome  act,  exp«ida  mon- 
ey, or  incurs  enforceable  UaUllty  in 
furtherance  of  enterpriae  promisor 
intended  to  promote,  eonaldenitloB 
for  subscription  is  anpptted,  and  it  ia 
thereby  rendered  vaUd,  Klw^fng^  ud 
enforceable.— -L  &  L  Holding  Oorpo- 
ration  v.  Gainsbnrg  (1967)  2S1  App. 
Div.  6S0,  296  N.YJ3.  782. 

Fraad  aai  Misrapra* 
•entatlon.— If  false  representation  waa 
made  intentionally  for  purpose  of  de- 
ceiving, or  if  miarepresentation  of 
material  fact  was  made  honestly  with- 
out intent  to  deceive,  one  making 
charitable  subscription  in  reliance 
thereon  was  justified  in  caneellatioa 
of  his  agreement.— Tioga  Coonty  G«i- 
eral  Hospital  t.  Tidd  (1987)  104 
Misc.  278,  298  N.Y.S.  460. 
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Benefldary  Entitled 

to  Sue.— The  assignment  of  anpaid 
pledges  for  construction  and  equip- 
ment of  hospital  to  banks  in  trust 
(or  themselves  and  others  as  collateral 
security  for  loans  to  hospital  did  not 
deprive  hospital  corporation  of  Its 
right  as  real  party  in  interest  to 
bring  action  for  amount  of  unpaid 
subscription,  such  assignment  not 
being  general  one.— Tioga  County  Qen- 
eral  Hospital  v.  Tidd  (1987)  164  Misc. 
273,  2»»  N.X.S.  460. 

A  hospital  corporation,  into  which 
general  committee,  eonstituting  vol- 
nntary  unincorporated  association, 
organization  or  entity,  waa  transform- 
ed after  adopting  name  of,  conduct- 
ing campaign  for  fund  to  construct 
and  equip,  and  erecting,  hospital,  was 
real  party  in  interest,  and  entitled 
as  successor  to  all  pledges  and  sub- 
scriptions for  hoapital  to  maintain 
action  for  amount  of  subscription  to 
■och  fond.    Id. 

§  381.  Acta  of  Beneficiary  Oon- 
Btitutmg  Oonsideratioii  Gener- 
ally 

Subscription  Sua- 
tabled  If  Any  Consideration.— Mt 
Vernon  First  M.  E.  Church  v.  How- 
ard's Estate,  (Surr.  Ct  192S)  133 
Misc.  723,  233  N.  Y.  S.  461;  Wash- 
ington Heights  M.  B.  Church  t. 
Comfort,  (N.  Y.  Munio.  Ct  1930) 
138  Misc.  236.  246  N.  Y.  S.  4S0. 

Perpetuation  of  Name  of  Snb- 
•eiiber. — ^The  duty  assumed  by  a 
college  to  perpetuate  the  name  of 
the  founder  of  a  memorial  it  sufficient 
in  itself  to  give  validity  to  a  sub- 
•eription  within  the  rules  that  define 
eonsidermtion  for  a  promise  of  that 
order.  Allegany  College  v.  National 
Chautauqua  County  Bank,  (1927) 
246  N.T.  SOB,  109  N.R  178;  O^oga 
Ooonty  Oeneral  Hoapital  t.  Tidd,  1987, 
164  Ifiae.  278,  288  N.T.S.  460. 

Subscription  for  War  Memorial 
Balldlso  as  IMemorial  for  Wlfe^Mt. 


Vernon  First  M.  E.  Church  v.  How- 
ard's Estate,  (Surr.  Ct.  1929)  133 
Misc.  723.  233  N.  Y.  S.  451. 

Duty  to  Erect  Hospital  Building. — 
Hatter  of  Reed,  (Surr.  Ct.  1929)  188 
Misc.  903.  233  N.T.S.  450;  Tioga 
County  General  Hospital  v.  Tidd, 
(1937)  164  Misc.  273,  298  N.Y.a 
460. 

Consideration  Need 
Not  Be  Beneficial  to  Subscriber. — 
Mt.  Vernon  First  M.  E.  church  v. 
Howard's  Estate,  (Surr.  Ct  1929) 
133  Misc.  723,  233  N.  Y.  S.  451. 

Acts  of  beneficiary 
may  constitute  consideration  for 
subscription,  as  where  a  subscription 
is  made  to  defray  the  expenses  to  be 
incurred  in  giving  orchestral  con- 
certs, and  the  beneficiary  incurred 
the  expenses  incident  thereto,  the 
subscription  containing  a  request  by 
the  subscribers  to  give  the  concerts. 
Russian  Symphony  Soc.  v.  Holstein, 
(Sup.  1922)  199  App.  Div.  353,  192 
N.Y.S.  64. 


§  382.    Application  &"  Rule 

Procii"'iment  of  Fur- 
ther Subscription. — Gv  tiiburg  v.  Blu- 
stein,  (Sup.  App.  T.  1923)  121  Mise. 
784,  202  N.  Y.  8.  333;  Mt  Vernon 
First  M.  E.  Chnrch  v.  Howard's  Ea- 
tate,  (Surr.  Ct  1929)  133  Misc.  723, 
233  N.  Y.  S.  461;  Washington  Heighto 
M.  E.  (Thurch  ▼.  Comfort,  (N.  Y. 
Munic.  Ct  1930)  138  Misc.  236,  246 
N.  Y.  8.  460. 


S  383.    Mntnal  Promises  of  Snb- 
scribers  as  Consideration 

IMataal   Promises.— 

Mutual  promises  to  pay  contribu- 
tions for  charitable  purpose  do  not 
constitute  sufficient  consideration  on 
which  promisee  may  enforce  liability. 
—Tioga  County  General  Hospital  r. 
Tidd  (1937)  164  Misc.  273,  298  N.Y. 
S.  460. 


1  N.Y.LContracts— 9 
1»62  PVP. 


128 


Digitized  by  VjOOQIC 


§   384  NEW  YORK  LAW  OP  CONTRACTS 


CHAPTER  X 
Illboalitt 


Oeneral  Matters 


§  384.    In  Cteneral 

Contract!  against  Pub- 
lic Policy  0nenfoiceabIe. — Burk  ▼. 
VVriglil,  (Sup.  1929)  228  App.  Div. 
274,  235  N.  Y.  S.  105;  Matter  of  Sil- 
ver, (Surr.  1029)  137  Misc.  69,  243 
N.  Y.  S.  141;  8284  Corporation  ▼. 
Garey,  (N.  Y.  Munic.  Ct.  1930)  137 
Misc.  107.  242  N.Y.S.  413;  Walker 
*.  Woibridge,  (Sup.  1934)  151  Ilise. 
320.  271  N.Y.S.  473;  791  Corporation 
V.  Engel.  (Mun.CtJ^.Y.  1984)  152 
Misc.  107.  273  N.Y.S.  322;  Maynlcke  v. 
Maynicke,  (Sup.  1933)  152  Misc.  727. 
274  N.Y.S.  804:  Levy  t.  Asbestos.  lim- 
ited. (Sup.  1934)  163  Misc.  125,  278 
N.Y.S.  Oil;  Minton  v.  D.  A.  Scbnlte, 
Inc..  (Sup.  1934)  153  Misc.  195.  274 
N.Y.S.  641;  Euclid  Holding  Co.  ▼. 
Schulte.  (Mun.Ct.N.Y.  1934)  153  Misc. 
455.  274  N.Y.S.  615,  rev  on  other 
grounds  (1034)  153  Misc.  832.  276 
N.Y.S.  533:  Salmon  v.  D.  A.  Schulte 
Inc..  (Mun.Ct.N.Y.  1934)  154  Misc. 
i:HO,  276  N.Y.S.  535;  St.  John  v. 
Oockor  (Sup.  1935)  154  Misc.  663, 
278  N.Y.S.  754;  Goodman  v.  Deutsch- 
Atlanti.scbe  Telegraphen  GeseUschaft, 
1038.  166  Misc.  509.  2  N.Y.S.2d  80; 
Ilesslein  v.  Matzner,  1940.  19  N.Y. 
S.2d  462;  MiUer  v.  Vanderlip,  1940. 
2.-1O  App.Div.  624.  20  N.Y.S.2d  330. 
modified  on  other  grounds,  1941,  285 
N.Y.  116.  33  N.E.2d  51;  Bressler  v. 
Amsterdam  Operating  Corp..  1048, 
194  Misc.  76.  80  N.Y.S.2d  2.t0;  Fink- 
pl'man  v.  Stuyvesant  Town  Corp., 
1948,  85  N.Y.S.2<^  503;  Hazeltine 
Research  v.  De  Wald  Radio  Mfg. 
Corp..  1948,  104  Misc.  81,  84  N.Y.S. 
2d  507,  reversed  on  other  grounds 
276  App.Div.  1001.  05  N.Y.S.2d  772. 
roargument  denied  277  App.Div.  873. 
98  N.Y.S.2d  385,  motion  denied  277 
App.Div.  9o8,  99  N.Y.S.2d  853.  ap- 
peal granted  277  App.Div.  974.  100 
N.Y.S.2d  226. 

Contract  which  is  injurious  to  inter- 
ests of  public  is  void  on  grounds  of 
public  policy.  Flegenheimer  v.  Bro- 
gan.  1941.  284  N.Y.  268.  30  N.E.2d 
601, 132  A.L.R.  618. 
And  see  {  395  infra. 


A  contract  which  binds  one  of  the 
parties  to  do  that  which  is  contrary 
to  policy  of  state  or  nation  is  void. 
In  re  Bhinelander's  Estate,  1943.  290 
N.Y.  81.  47  N.E.2d  681. 

Contracts  will  be  enforced  against 
defense  of  illegality,  unless  illegal 
taint  affects  the  whole.  Falcone  v. 
Falcone,  1962,  31  Mi8c2d  740,  221 
N.Y.S.2d  904. 

It  is  not  necessary  to  plead  illegality 
of  a  contract  which  is  contrary  to 
pnblic  policy,  and  court  will,  of  its  own 
motion,  deny  relief  without  referoice 
to  the  state  of  the  pleadings  whenever 
it  becomes  apparent  that  the  agree- 
ment is  antagonistic  to  the  interests 
of  the  public    Klein  v.  D.  R.  Comenxo 

Co..  1960,  Misc.2d ,  207  N.Y. 

S.2d  739. 

Where  contract  between  plaintiff 
and  defendant  under  which  plaintiff 
paid  all  expenses  in  connection  with 
purchase  of  a  home  under  a  G.  L 
mortgage  with  title  taken  in  name  of 
defendant,  who  was  inclnded  in  plain- 
tiff's family  at  time,  was  entered  into 
for  purpose  of  obtaining  benefit  of  G. 
L  loan,  and  plaintiff  and  his  wife  were 
required  to  sign  purchase  contract 
and  mortgage  extension  agreement  as 
well  as  affidavit  that  plaintiff  would 
live  with  defendant  in  premises  and 
would  sign  all  papers  necessary  to  be- 
come cobondsman  on  mortgage  loan, 
and  plaintiff  paid  all  carrying  charges 
and  expenses  and  defendant  none,  and 
it  was  not  shown  that  administrator 
bad  not  approved  plaintiffs  sharing  in 
proceeds  of  loan  on  which  he  became 
jointly  liable,  the  contract  was  not 
void  and  tmenforceable  as  against 
public  policy.  MoflBtt  v.  Gmdzien. 
1959,  20  Misc.2d  946,  194  N.Y.S.ad 
147. 

Alleged  agreement  by  mayoralty 
candidate  to  appoint  campaign  work- 
er to  public  office  was  void  and  ille- 
gal as  against  public  policy.  Brill  t. 
Wagner,  1967,  6  Mi8c.2d  768,  161  N. 
Y.S.2d  490, 

Where  contract  is  repugnant  to 
public  policy,  the  court  will  leave  tt* 
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parties  as  it  found  them.  Miltenbergi 
&  Sainton,  Inc.  v.  Mallor,  1956,  1  A. 
D.2d   458.   151   N.Y.S.2d  748. 

Parties  to  contracts  may  insert 
therein  any  stipulations  on  which 
they  agree,  if  neither  onconscionable, 
nor  contrary  to  public  policy.  Coh«n 
T.  Santora,  1965,  148  N.T.S.2d  31. 

The  agreement  of  a  person  accused 
of  third-degree  assault  to  reconvey 
property  in  consideration  that  the 
charges  against  him  be  withdrawn  is 
void  and  unenforcible  as  against  pub- 
lic policy.  Hallstrom  v.  Erkas,  1953, 
124  N.Y.S.2d  169. 

A  contract  to  induce  another  to  do 
a  wrong  is  void.  Harold  Levinsohn 
Corp.  V.  Joint  Bd.  of  Cloak,  Suit,  Skirt 
and  Reefer  Makers'  Union,  1048,  273 
App.Div.  469,  78  N.Y.S.2d  171,  re- 
versed on  other  grounds  299  N.Y.  454, 
87  N.E.2d  510. 

Alleged  agreement  to  publish  a  novel 
written  by  another  under  the  name 
of  a  well  known  comedian  and  enter- 
tainer as  sole  author  and  divide  the 
profits  was  void  and  unenforceable 
as  contravening  public  policy  in  that 
its  purpose  and  object  was  to  practice 
a  fraud  and  dpcepdon  on  the  public. 
Roddy-Eden  v.  Berle,  1961,  202  Misc. 
261.  108  N.Y.S.2d  597. 

Agreements  which  tend  to  or  tiave 
for  their  purpose  to  defraud  the  pub- 
lic generally,  even  though  they  may 
not  amount  to  a  criminal  conspiracy, 
are  illegal  and  void  as  contravening 
public  policy  that  no  one  can  lawfully 
do  that  which  has  a  tendency  to  be 
injurious  to  the  public  or  against  the 
public  good.    Id. 

Illegality  at  Defense 
in  Action  to  Enforce  Mortgage. — 
Clarke  v.  Selben  Apartments,  (Sup. 
1B29)  225  App.  niv.  290,  233  N.  Y.  S. 

Chattel  Mortgage 
UnenfozcMbla  Because  Perfonuuice 
of  Contract  Rendered  Impoaaible  1^ 
Sabeeqnent  Statnte. — Defendant,  who 
executed  a  chattel  mortgage  relying 
upon  an  implied  condition  that  he 
niight  lawfully  enjoy  the  use  of  the 
pramiaee  and  fixture*  mortgaged  for 
the  sale  of  into:zicating  liquors,  is 
not  liable  on  said  mortgage,  where  the 
performance  of  the  contract  was  ren- 
dered impossible  by  the  subsequent 
enactment  of  the  National  Prohibition 
Act.      Liion    Brewery    t.    Longiumn, 


I 


131 


(Sup.1928)    131   Misc.  331,  226  N.Y 
8.  656. 

Latent  Illegality.— In  re  Hellwig'a 
Blstate,  1942,  178  Misc.  510,  34  N.Y. 
S.2d  876,  stay  denied,  1943,  265  App. 
Div.  1054,  41  N.y.S.2d  191,  apDeaJ 
denied,  1043,  265  App.Div.  105,3.  41 
N.Y.S.2d  101,  motion  dismissed  290  N. 
Y.  743,  49  N.E.2d  1008. 

Subsequent  illegality.— In  re  Hell- 
wig's  Estate,  1042,  178  Misc.  510,  34 
N.Y.S.2d  876,  stay  denied,  1943,  265 
App.Div.  1054,  41  N.Y.S.2d  191,  ap- 
peal denied,  1943.  265  App.Div.  1053, 
41  N.Y.S.2d  191,  motion  dismiaaed  200 
N.Y.  748,  49  N J1.2d  1008. 

Illegality  Bars  any  Rigiit  of  Action. 
—Sale  V.  Montrose  Industrial  Bank, 
1943.  179  Misc.  916,  42  N.Y.S.2d  353, 
modified  on  other  grounds  269  App. 
Div.  762.  64  N.Y.S.2d  797. 

No  cause  of  action  may  be  predicat- 
ed on  an  illegal  contract.  Vittoria  v. 
SUver,  1954,  284  App.Div.  979, 134  N. 
Y.S.2d  920. 

A  cause  of  action  cannot  arise  out 
of  an  immoral  or  unlawful  considera- 
tion. Roddy-Eden  v.  Berle,  1951,  202 
Blisc.   261,   108   N.Y.S.2d   597. 

Fraud,  Oppression  or  Cerruptlon^— 
Where  defendant  agreed  to  lend 
plaintifE  |1.100,000  to  finance  a  shop- 
ping center  in  consideration  of  pay- 
ment by  plaintifE  of  $22,000  to  be  re- 
paid if  loan  were  actually  made,  pro- 
vision that  the  defendant  could  retain 
the  $22,000  if  plaintifC  failed  to  com- 
ply with  the  contract  was  not  invalid 
as  contrary  to  public  policy  where 
there  was  nothing  to  suggest  that  the 
payment  of  $22,000  was  unreasonable 
or  oppressive.  Boston  Road  Shop- 
ping Center,  Inc.  v.  Teachers  Ins. 
and  Annuity  Ass'n  of  America,  1961, 
13  A.D.2d  106,  213  N.Y.S.2d  522. 

Where  contracts  are  claimed  to  be 
void  as  against  public  poli<7,  it  is 
immaterial  that  particular  contract 
is  free  from  taint  of  actual  fraud, 
oppression  or  corruption  since  the 
vice  is  in  the  very  nature  of  the  con- 
tract. Lynch  v.  Moskowita,  1945, 
184  Misc.  617.  64  N.Y.S.2d  626.  af- 
firmed 57  N.Y.S.2d  130. 

Where  a  contract  has  its  genesis 
in  fraud,  deceit  or  violation  of  law, 
or  violates  accepted  standards  of  riirht 
conduct,  the  contract  ia  unenforceable 
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and  void.    Roddy-Eden  v.  Berle,  1961. 
202  Misc.  281,  106  N.T.S.2d  607. 

Priacipl*  Appliad  with  CaHtioa.— 
The  principle  that  contracts  in  con- 
travention of  public  poUcr  are  not 
enforceable  should  be  applied  with 
cantion  and  only  in  cases  plainly  with- 
in the  reasons  on  whidi  Ba<^  prin- 
ciple rests.  Herskovita  v.  Todd  Co., 
1949,  85  N.X.S.2d  707. 

§  386.    Foreign  Contracts 

Contracts  Entered 
Into  in  Another  State. — Strides  v. 
Siegal,  (Sup.  App.  T.  1030)  188 
Hiac.  20e.  246  N.  Y.  S.  372. 

Where  bondholder,  a  foreign  corpo- 
ration, brought  action  against  a  bank, 
which  bad  contracted  with  the  Bon- 
roanian  govemment  to  perform  cer- 
tain duties  in  connection  with  the 
bond  issue,  whether  bank  was  liable 
to  bondholder  by  reason  of  its  con- 
tract with  govemment  must  be  deter- 
mined by  reference  to  law  of  Rou- 
mania  where  the  contract  was  made. 
Ehag  ESsenbahnwerte  Holding  Akti- 
engesellschaft  v.  Banca  Nationala  A 
Romaniei,  1054,  306  N.T.  242.  117 
N.E.2d  346. 

The  validity  of  a  contract  is  to  be 
judged  by  the  law  of  the  state  or 
country  where  executed,  and  a  con- 
tract good  where  made  is  good  every- 
where. Nelson  v.  Storagewall,  Inc., 
1053,  125  N.T.S.2d  406. 

An  agreement  to  represent  a  per- 
son or  firm  before  a  govemment 
agency  or  officer  for  purpose  of  se- 
curing govemment  contract  is  valid 
and  enforceable,  unless  contract  it- 
self or  extrinsic  circumstances  show 
that  parties  contemplated  use  of  pe- 
cuniary influence  or  other  corrupt 
methods.  Ambatielos  v.  Foundation 
Co.,  1052.  203  MSsc.  470,  116  N.T. 
S.2d   641. 

In  action  against  Qerman  corpora- 
tion for  breach  of  Oerman  employ- 
ment contract  by  discharge  of  plain- 
tilf  because  he  was  Jew,  court  h«ld 
not  precluded  from  determining 
whether  Qerman  policy  was  contrary 
to  public  policy  of  state.— Holzer  t. 
Deutsche  Reichsbabn  Oesellschaft 
(1936)  159  Misc.  830,  290  N.T.S. 
181. 

In  action  to  recover  indebtedness 
due  plaintiff  nnder  contract  from  Ger- 


man corporation  for  commissiou 
earned  in  Germany,  wherein  plain- 
tiff procured  a  warrant  of  attachment 
to  be  levied  on  property  of  corpora- 
tion in  New  York,  it  was  no  defense 
for  corporation  to  plead  a  Germaa 
statute  contemplating  supervisory  con- 
trol of  foreign  exchange  in  Germany 
and  prohibiting  the  sending  of  fnnda 
beyond  territorial  limits  of  Germany, 
since  the  contract  between  the  parties 
did  not  relate  to  transmission  of  mon- 
ey from  Germany,  but  indebtedness 
followed  the  person  of  the  creditor 
and  satisfaction  of  the  debt  would  not 
compel  defendant  to  violate  the  tilead- 
ed  statute.  Gross  v.  Continental  Ca- 
outchouc-Export Aktien-Gesellschaft 
(Continental  Rubber  Export  Corpora- 
tion), 1941,  175  Misc.  496,  24  N.Y.& 
2d  609,  modified  on  other  grounds, 
1941,  262  App.Div.  866,  28  N.Y.S.2d 
434. 

Contract  for  financing  acquisitioa 
of  electric  power  plant  by  Nebraska 
municipality  from  private  corpora- 
tion between  banking  syndicate  and 
agencies  organized  to  facilitate  trans- 
fer of  such  properties  was  not  invalid 
on  ground  that  it  was  against  pub- 
lic policy  in  Nebraska  to  permit  sack 
a  transfer  in  exchange  for  bonds  of 
a  public  agency  without  a  public  bid- 
ding. Lasard  Freres  &  Co.  v.  John 
Nuveen  &  Co.,  1948,  85  N.Y.SAi  4, 
affirmed  275  App.Div.  914,  90  N.Y. 
S.2d  685,  appeal  denied  275  App.Div. 
1025,  91  N.Y.S.2d  829. 

Lex  Loci  Contractus. — A  contract 
made  in  a  foreign  country  by  citizens 
thereof  and  intended  by  them  to  be 
there  performed,  is  governed  by  the 
law  of  the  foreign  country.  Peruti 
V.  Bohemian  Discount  Bank  in  Uqui- 
dation.  1953,  304  N.Y.  533.  110  N. 
E.2d6. 

Where  suit  is  brought  in  New  York 
upon  obligation  incurred  elsewhere. 
New  York  court  has  duty  of  enforc- 
ing the  obligation  created  by  the  law 
of  the  place  where  the  obligation  was 
incurred.  De  Sayve  v.  De  La  Val- 
dene,  1953,  124  N.Y.S2d  143,  af- 
firmed 130  N.Y.S.2d  865,  reargument 
and  appeal  denied  283  AppJDiv.  106% 
131  N.Y.S.2d  881,  appeal  diamiasod 
307  N.Y.  861,  122  NJE3.2d  747. 

The  validity  of  instnunent  and  «■> 
padty  of  parties  to  contract  AM  itr- 
termined  by  law  of  plnoo 
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Btmment   waa   made.    Kent   Jewelry      on  other  groands  288  N.7.  543,  80 


Corp.  V.  Kiefer,  1952,  119  N.T.S.2d 
242. 

The  rule  of  'lex  led  contractua"  ob- 
tains to  determine  validity  of  an  agree- 
ment and  legal  capacity  of  the  parties. 
Lederkremer  v.  Lederkremer,  1940, 
173  Misc.  587,  18  N.Y.S.2d  725. 

Ail  matters  connected  witti  per- 
formance of  contract  are  regulated  by 
law  of  place  where  contract  is  to  be 
performed.  Kassel  v.  N.  V.  Neder- 
landscb  Amerikaansche  Stoomvanrt 
Maatschappij,  1941,  24  N.Y.S.2d  450, 
appeal  denied  264  App.Div.  859,  35 
N.Y.S.2d  730. 

Unless  a  stipulation  to  the  contrary 
appears,  the  law  of  a  country  where 
a  contract  was  made  and  is  to  be 
performed  is  ordinarily  controlling 
as  to  the  rights  of  the  parties  there- 
to. Gross  V.  Continental  Caoutchouc- 
Export  Aktien-Gesellschaft  (Conti- 
nental Rubber  Export  Corporation), 
1941,  175  Misc.  496,  24  N.Y.S.2d  699, 
modified  on  other  grounds,  1941,  262 
App.Div.   866,   28   N.Y.S.2d  434. 

An  instrument  allegedly  signed  by 
decedent  in  Vladivostok,  Siberia,  on 
November  23,  1919,  which  instrument 
was  not  a  note  but  under  Russian 
statutes  was  known  as  a  "Domestic 
Loan  Letter,"  whereby  decedent 
promised  to  pay  in  England  a  certain 
snm  "not  later  than  the  year  of 
1930,"  was  void  in  its  inception  onder 
the  law  of  Imperial  Russia,  and  hence 
was  not  enforceable  anywhere  be- 
canse  there  was  omitted  from  the  in- 
strnment  the  indispensable  requisite 
of  the  recital  of  consideration  for 
promise  of  payment.  In  re  Tonkono- 
goers  Estate,  1942,  177  Misc.  1015, 
32  N.Y.S.2d  661. 

AH  matters  bearing  upon  the  execa- 
tioo,  the  interpretation  and  the  va- 
lidity of  contracts,  including  the  ca- 
pacity of  parties  to  contract,  are  de- 
termined by  the  law  of  the  place 
iHiere  contract  i«  made.    Id. 

New  York  law  governed  validity  of 
married  woman's  contract  to  remain 
at  beck  and  call  of  man  other  than 
ber  hasband,  where  contract  waa 
made  in  France  but  was  to  be  per- 
formed tn  the  United  States  and  was 
MOVght  to  be  enforced  in  New  York. 
Both  ▼.  Patino,  1945,  184  Misa  236, 
68  N.T.S.2d  853.  affirmed  270  App. 
Div.   027,  62  N.Y.S.2d  820,  reversed 


N.E.2d  673. 

The  lex  loci  contractus  governs  the 
determination  of  the  validity  of  con- 
tract unless  parties  intended  contract 
to  be  governed  by  place  of  perform- 
ance, and  consequentiy,  in  absence 
of  manifestation  of  contrary  inten- 
tion, validity  of  contract  made  in 
Pennsylvania  but  performed  in  New 
York  waa  to  be  determined  by  law  of 
Pennsylvania.  Silverman  v.  Indevco, 
Inc.,  1951.  106  N.Y.S.2d  669,  affirmed 
279  App.Div.  573,  107  N.Y.S.2d  542. 

Where  contract  is  made  in  one  ju- 
risdicdon  and  performed  in  another, 
the  lex  loci  contractus  governs  de- 
termination of  validity  of  contract  in 
absence  of  clear  expression  of  inten- 
tion that  determination  be  made  ac- 
cording to  law  of  place  of  perform- 
ance.   Id. 

Comity  Umiteil  by 
Public  Policy. — Generally,  validity  oC 
a  contract  is  determined  by  law  of 
jurisdiction  where  made,  and  if  legal 
there,  it  is  enforcible  anywhere,  and 
a  court  will  not  enforce  a  contract, 
though  valid  where  made,  if  its  en- 
forcement is  contrary  to  the  policy 
of  the  forum.  Haag  v.  Barnes,  1960, 
11  A.D.2d  430,  207  N.Y.S.2d  624,  af- 
firmed 9  N.Y.2d  554,  216  N.Y.S.2d 
65. 

Courts  of  United  States  will  enforce 
foreign  laws  and  decrees  and  con- 
tracts dependent  on  such  decrees 
for  their  validity  not  as  matter 
of  right,  but  because  of  comity 
which  exists  between  states  and  na- 
tions, but  every  independent  com- 
munity must  judge  for  itself  how  far 
such  comity  ought  to  extend,  comity 
being  inapplicable  when  contrary  to 
public  policy  or  prejudicial  to  inter- 
ests of  state  or  nation  whose  courts 
are  asked  to  respect  it— Moscow 
Fire  Ins.  Co.  of  Moscow,  Russia,  v. 
Bank  of  New  York  &  Trust  Co. 
1937,  161  Misc.  903,  294  N.Y.S.  648. 
affirmed  258  App.Div.  710,  1  N.Y.S.2d 
640,  641,  appeal  diamlaaed  to,  1  N.Y. 
S.2d  640,  641,  and  278  N.Y.  709,  16 
N.E.2d  854,  affirmed  268  App.Div.  644, 
8  N.Y.S.2d  653,  affirmed  280  N.Y.  286; 
20  NJB.2d  768.  reargument  denied  28D 
N.Y.  848,  21  NJSM  890,  rehearing 
denied  60  S.Ct  706,  300  U.S.  607. 
84  L.Ed.  1036,  motion  denied  281 
N.Y.    818,    24    NJSiM   487|«.^ifflrmeA 
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fiO  S.Ct  726,  800  U.S.  624,  84  L.Bd. 
D86,  motion  denied  293  N.7.  749.  06 
N.B.2d  745. 

The  elementary  principles  that  the 
lex  loci  governs,  and  that  intention 
of  the  parties  to  a  contract  will  be 
Boaght  out  and  enforced,  are  sub- 
ordinate to  and  qualified  by  the  doc- 
trine that  neither  by  comity  nor  by 
the  will  of  contracting  parties  can 
'the  public  policy  of  a  country  be  set 
at  naught.  In  re  Landau's  Estate, 
1939,  172  Misc.  651,  16  N.Y.S.2d  3. 

If  a  contract  is  valid  where  made  it 
will  not  be  enforced  in  another  state 
if  it  is  repugnant  to  positive  statu- 
•tory  enactment  and  public  policy  of 
that  state.  Lynch  v.  Bailey,  1049, 
275  App.Div.  527,  90  N.Y.S.2d  359, 
affirmed  300  N.T.  614,  90  N.BJ2d  484. 

The  general  law  of  conflicts  is  that 
a  contract  valid  where  made  is  valid 
everywhere,  but  contract  will  not  be 
enforced  if  it  is  contrary  to  policy 
of  law  of  forum  or  if  law  of  forum  re- 
quires certain  mode  of  proof.  Rubin 
v.  Irving  Trust  Co.,  1951,  107  N.T.S. 
2d  847,  reversed  on  other  grounds, 
280  App.Div.  348,  864,  113  N.Y.S.2d 
70,  affirmed  305  N.T.  288,  113  N.Y.S. 
2d  424. 

Public  Policy  of  New  York.— A 
contract  of  employment  to  obtain 
contracts  for  corporation  with  for- 
eign government  was  not  against 
state's  public  policy  l>ecause  employee 
was  engaged  to  represent  corpora- 
tion before  such  government  on  basis 
of  his  personal  acquaintance  with  of- 
ficials thereof,  in  absence  of  claim 
that  he  committed  any  corrupt  prac- 
tices or  that  either  party  contemplat- 
ed any  corrupt  action  or  improper 
resort  to  pubUc  officials.  Ambatielos 
V.  Foundation  Co.,  1052,  203  Misc. 
470,    116  N.T.S.2d   641. 

In  action  against  German  corpo- 
ration for  breach  of  German  em- 
ployment contract  by  discharge  and 
imprisonment  of  plaintiff  because  he 
was  a  Jew,  defense  that  contract, 
entered  into,  performed,  and  terminat- 
ed in  Germany,  was  governed  by  laws 
of  Germany  justifying  discbarge  of 
plaintiff,  held  inadequate,  since  Ger- 
man law  in  such  respect  would  be 
contrary  to  public  policy  of  New  York. 
— Holzer  v.  Deutsche  Reichsbahn 
OescUschaft  (1936)  169  Misc.  830, 
290  N.Y.S.  181. 


In  action  by  French  national  against 
trust  company  to  recover  securities, 
placed  in  custody  account  of  such  com- 
pany's French  branch  at  company's 
New  York  office,  as  requested  by 
plaintiff  after  effective  date  of  French 
laws,  decrees  and  regulations  prohibit- 
ing exportation  of  capital,  inclnding 
securities,  from  France,  French  law 
must  be  applied,  if  not  in  conflict  with 
New  York  public  policy.  Berchols  v. 
Guaranty  Trust  Co.  of  New  York, 
1943, 180  Misc.  1043,  44  N.Y.S.2d  148. 

Law  of  the  forum.— The  counter 
part  of  the  general  rule  in  conflict 
cases  that  validity  of  contract  shall 
be  determined  by  law  of  place  where 
made  is  that  its  enforcement  is  gov- 
erned by  the  law  of  the  forum.  Rubin 
V.  Irving  Trust  Co.,  1951,  107  N.Y.S. 
2d  847,  reversed  on  other  grounds 
280  App.Div.  348,  864,  113  N.Y.S.2d 
70,  affirmed  305  N.Y.  288,  113  N.Y.S. 
2d  424. 

Workmen's  Compen8atl»ii.r— Provi- 
sion of  employment  contract  that 
rights  to  compensation  or  damages 
for  illness,  injuries,  or  death  arising 
out  of  performance  of  contract  in 
foreign  country  should  be  determined 
by  McKinneys  New  York  Workmen's 
Compensation  Law  was  not  void  as 
against  public  policy.  Conway  v. 
Hamilton  Overseas  Contracting 
Corp.,  1953,  120  N.Y.S.2d  672,  af- 
firmed 283  App.Div.  1011,  131  N.Y.S. 
2d  443,  reargument  and  appeal  de- 
nied 284  App.Div.  846,  134  N.Y.8.2d 
585. 

Intention  of  Parties.— The  law 
which  determines  the  essential  va- 
lidity of  a  contract  is  the  law  which 
the  parties  intended  to  govern  it,  pro- 
vided the  transaction  has  some  rea- 
sonable connection  with  the  place 
where  such  law  operates.  In  re  Sik's 
Estate,  1964.  206  Misc.  715,  129  N.Y. 
S.2d  134. 

Presumption. — ^Where  parties,  both 
residents  of  Yugoslavia,  entered  into 
contract  whereby  debtor  promised  to 
repay,  in  dollars  from  funds  in  New 
York,  loan  made  to  him  by  creditor, 
there  was  a  presumption  that  parties 
intended  payment  to  be  governed  by 
law  which  had  power  and  jurisdic- 
tion over  the  accoimt.  In  re  Sk** 
Estate,  1954,  205  Misc.  715,  129  N.Y. 
S.2d  134. 
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§  886.    PnbUc  Policy  Qenerally 

Deflnitioa  of  Pnblle 
Policy. — Pablic  policy  is  variable  and 
changes  with  changing  conditions;  it 
is  evidenced  by  expression  of  will  of 
the  Legislature  contained  in  statutes. 
Haag  V.  Barnes,  1960,  11  A.D.2d  430, 
207  N.Y.S.2d  624,  affirmed  9  N.Y.2d 
554,  216  N.Y.S.2d  68. 

Public  policy  of  New  York  is  to 
be  found  in  its  Constitution,  Its 
laws,  and  judicial  decisions,  "public 
policy"  being  a  rule  of  law  and  repre- 
senting policy  of  law  in  relation  to  its 
administration.— Moscow  Fire  Ins.  Co. 
of  Moscow.  Bussia,  v.  Bank  of  New 
York  &  Trust  Co.  (1937)  161  Misc. 
808.  294  N.T.a  648,  affirmed  26S  App. 
Div.  710,  1  N.Y.S.2d  640,  641,  appeal 
dismissed  to.  1  N.X.S.2d  640,  641,  and 
278  N.T.  709.  16  N.B.2d  864,  affirmed 
263  APP.IHV.  644,  8  N.T.S.2d  66S,  af- 
firmed 280  N.T.  286,  20  N.B.2d  768, 
reargmnent  denied,  1939,  280  N.Y.  848, 
21  N.E.2d  890,  rehearing  denied  60 
S.Ct  706,  809  U.S.  607,  84  L.Ed. 
1036,  motion  denied  281  N.Y.  818, 
24  N.B.2d  487,  affirmed  60  S.Ct  725, 
300  U.S.  624,  84  L.Ed.  986,  motion 
denied  293  N.Y.  749,  66  N.E.2d  746. 

Generally,  public  policy  holds  com- 
petent contracting  parties  to  bargains 
made  by  them,  freely  and  voluntarily, 
and  requires  the  court  to  enforce 
such  agreements  since  the  interest  of 
society  and  public  policy  require  the 
utmost  freedom  of  contract  within  the 
law.  Martin  v.  Martin,  1958,  5  A.D. 
2d  307,  172  N.Y.S.2d  636. 

Public  policy  proscribes  any  con- 
tract that  would  bring  about  an  un- 
reasonable restriction  of  liberty  of 
man  to  earn  his  living  or  exercise 
his  calling.  Melodies,  Inc.  v.  Mira- 
bUe,  1957,  4  Misc.2d  1062,  168  N.Y.S. 
2d  131,  modified  on  other  grounds  7 
A.D.2d  783,  179  N.Y.S.2d  091,  reargu- 
ment  denied  7  A.D.2d  052,  182  N.Y.S. 
2d  348,  reargument  denied  8  A.D.2d 
664,  186  N.Y.S.2d  775. 

Public  policy  is  the  interest  of  oth- 
ers than  the  parties  directly  concerned 
in  contract.  Roddy-Eden  v.  Berle, 
1061,  202  MUc  261,  108  N.Y.S.2d 
SOT. 

Contracts  niegal  «t 
Common  Law. — Kirshcnbaum  v.  Oen- 
erftl  Outdoor  Advertising  Co.,  (1932) 
268  N.Y.  480.  180  M.B.  245. 


"  Contta  an  ilow  to 
substitute  their  own  varying  views  of 
policy  for  those  which  have  found 
embodiment  in  settled  institutions, 
in  every-day  beliefs  and  practices, 
which  have  taken  root  and  flourished 
(Janson  v.  Driefontein  Mines,  [(Eng. 
1902)  A.  C.  484,  496].  The  field  of 
discretion  is  still  narrower  when 
there  has  been  statutory  sanction, 
tacit  if  not  express,  of  callings  and- 
forms  of  conduct  which  it  wouldr 
have  been  easy  to  condemn."  Per 
Cardozo,  J.  Meseersmith  v.  Ameri- 
can Fidelity  Co.,  (1921)  232  N.  Y. 
161, 183  N.E.  482. 

Estoppel.— Neither  party  to  an 
agreement  contrary  to  public  policy 
is  "estopped"  from  attacking  the 
agreement  even  though  the  illegiil 
act  on  which  the  asserted  invalidity 
of  the  agreement  is  based  is  not  de- 
signed to  protect  the  party  assertiug 
such  invalidity.  In  re  Brenner's  Will, 
1943,  43  N.Y.S.2d  149,  reargument 
granted  and  order  modified  44  N.Y. 
S.2d  447,  affirmed  268  App.Div.  1001. 
52  N.Y.S.2d  792. 

Notice  of  Defective  Condition^— A 
provision  in  lease  of  apartment  in 
building  constituting  a  multiple  dwell- 
ing requiring  tenant  to  give  landlord 
written  notice  of  any  defect  or  re- 
pairs was  void  as  against  public  policy 
and  hence  tenant  was  not  precluded 
from  recovering  for  injuries  when 
tenant  was  struck  by  portion  of  ceil- 
ing which  fell  in  bathroom  of  the 
apartment  because  tenant  gave  oral 
notice  of  defective  condition.  Gor- 
don V.  McAfee,  1945,  184  Misc.  469, 
54  N.Y.S.2d  443.  modified  on  other 
grounds  186  Misc.  132.  61  N.Y.S.2d 
635. 

Agreement  Not  to  Waive  Statute  of 
Limitations  Enforceable. — Continen- 
tal Bank  &  Trust  Co.  of  N.  Y.  v. 
Scotch  Presbyterian  Church  in  City 
of  New  York.  1946,  64  N.Y.S.2d  24. 

A  waiver  of  statute  of  limitations  is 
illegal  as  against  public  policy  but  an 
agreement  containing  a  reasonable 
limitation  period  is  valid  and  enforce- 
able. Soviero  Bros.  Contracting  Corp. 
V.  City  of  New  York,  1955,  286  App. 
Div.  435.  142  N.Y.S.2d  508,  appeal 
granted  286  App.Div.  962,  144  N.Y.S. 
2d  912,  affirmed  2  N.Y.2d  924,  161 
N.Y.S.2d  888. 
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Removal  of  Waste  from  Promlaot.— 
Todisco  T.  Tishman  Realty  &  Conat. 
Co.,  62  N.T.S.2d  468. 

Liberty  in  Contracting. — Everyone 
has  a  right  to  determine  witli  whom 
lie  will  contract,  and  cannot  have  an- 
other thrust  npon  Iiim  without  his  con- 
sent. Albany  Frosted  Foods,  Inc.  y. 
Giftos,  1961,  26  Misc2d  370,  213  N.T. 
S2d  846. 

Public  policy  requires  that  men  of 
full  age  and  competent  understanding 
shall  have  the  utmost  liberty  in  con- 
tracting and  that  contracts,  when  en- 
tered into  freely  and  voluntarily,  shall 
be  held  valid  and  enforced  by  courts 
■of  justice.  Herskovitz  v.  Todd  Co., 
1949,  85  N.Y.S.2d  707. 

IHortgage  loan.— An  agreement  be- 
tween a  mortgagee  and  homeowner 
made  without  approval  of  Home  Own- 
ers' Loan  Corporation,  in  which. own- 
er assumes  or  agrees  to  pay  all  or 
any  part  of  mortgage  debt  which  has 
been  settled  and  released  by  refund- 
ing effected  by  corporation.  Is  void  as 
against  public  policy  and  cannot  be 
enforced  by  mortgagee.  Amos  v,  Am- 
os, 1950,  99  N.y.S.2d  359. 

■Matrimonial  actions. — ^An  agree- 
ment, which  provides  that  the  wife 
reUnquish  all  claim  to  future  alimony 
or  support  in  return  for  a  present 
lump  sum  payment,  is  void  as  against 
public  policy,  but  as  to  that  part 
of  the  agreement  which  has  been  fully 
executed,  court  will  not  interfere,  ev- 
en though  agreement  be  an  illegal 
«ne.  Jacobson  v.  Jacobson,  1966,  140 
N.y.S5d  917. 

Interest  of  public. — ^What  injures 
public  is  void,  and  court's  primary 
-concern  in  determining  whether  con- 
tract is  unenforceable  for  illegality  is 
not  party's  position,  but  whether 
plaintiff  should  i>e  denied  recovery  in 
order  to  promote  public  interest. 
Falcone  v.  Falcone,  1962,  31  Mi8c.2d 
740,  221  N.X.S.2d  904. 

Courts  will  refuse  to  enforce  an  un- 
dertaking contrary  to  public  interest. 

In    re    Rosenfield's   Will,    1961,   

Mi8c.2d ,  213  N.T.S.2d  1009. 

What  is  injurious  to  the  interest  of 
the  public  is  void  on  the  grounds  of 
public  policy.  Michalowski  v.  Ey, 
1957,  4  A.D.2d  694,  164  N.Y.S.2d 
192,  reversed  on  other  grounds  4  N.Y. 
2d  277, 174  N.T.S.2d  6. 


§  387.    Power  of  Legislatnre  ia 
Fixing  Public  Policy 

If  the  contract  ti 
sanctioned  by  the  le{iaUtvre  no  ques- 
tion of  public  policy  can  be  involved. 
Messersmith  v.  American  Fidelity 
Co..  1921,  232  N.Y.  161.  133  NJL 
482. 

Public  Policy  ia  What 
Legialatnre  Declarea  It  to  Be. — Peo- 
ple V.  Norwegian  Underwriters,  (Snp. 
Sp.  T.  1931)  139  Misc.  70,  247  N.  Y. 
S.  707. 

Automatic  renewal  danse  In  con- 
tract for  coin-operated  music  service 
could  not  be  held  violative  of  pubUe 
policy  in  absence  of  express  legisla- 
tive enactment  to  that  effect.  Melo- 
dies, Inc.  V.  La  Pierre,  1967.  4  AJ>.2d 
982,  167  N.Y.S.2d  703. 


§  389.    Unlawful  Act  in  Perfonn- 
ance  of  Contract 

If  th*  contract  may 
be  performed  without  the  violation 
of  any  statute  there  is  no  inference 
that  it  was  the  intention  of  the  par- 
ties that  it  was  to  be  performed  in 
an  unlawful  manner  and  therefore 
illegal.  Tanenbaum  v.  Rothenberg, 
(Sup.  1922)  201  App.  Div.  272,  194 
N.  Y.  8.  816. 

Where  contract  between  parties  ia 
legal,  fact  that  in  its  perfornumce  an 
excessive  demand  is  made  does  not 
make  the  contract  illegal.  Hammel 
V.  Hntner.  1950.  276  App.Div.  976. 
96  N.Y.S.2d  66,  affirmed  302  N.Y. 
806,  99  N.E.2d  560. 

In  contractors'  action  against  owner 
to  foreclose  mechanic's  lien,  ezceaaiTe 
demand  in  performance  of  coat  pina 
contract  did  not  make  contract,  other- 
wise legal,  illegal,  and  contractor* 
were  entitled  to  recover  balance  due 
for  materials  furnished  and  labor  sap- 
plied  at  prevailing  rate  on  date  work 
was  completed,  less  amonnt  previonsly 
paid  by  owner  in  excess  of  that  rate. 
Id. 

Unlawful  Act  Cm- 
templated  in  Performance  of  Con- 
tract.— Boer  V.  Gkircia,  (Sup.  1982) 
118  Miac.  272,  IBS  N.  Y.  &  «!< 
affirmed  (1924)  208  AppJMv.  80 
mem.,  204  N.YJ3. 886.  whieb  in  i 
(1925)  240  N.Y.  9.  147  NJB.  TiOU 
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An  agreement  which  is  lawful  on  its 
face  and  which  does  not  contemplate 
or  necessarily  entail  unlawful  conduct 
in  its  performance  is  enforceable  by 
promisee  even  though  he  engages  in 
unlawful  activity  in  agreement's  per- 
formance. Dodge  V.  Richmond,  1960, 
10  A.D.2d  4,  196  N.X.S.2d  477,  mo- 
tion denied  7  N.T.2d  1053,  200  N.Y.S. 
2d  438,  afBrmed  8  N.Y.2d  829,  203  N. 
y.S.2d  90. 

An  agreement  made  at  inception  for 
illegal  purpose  and  so  contemplated 
by  both  parties  may  not  stand.    Id. 

§  391.    Eztrtnsic      Evidence      to 
Prove  Illegality 

Parol  evidence  to 
prove  illegality  of  written  contract 
for  the  payment  of  commissioni  for 
procuring  contract  from  oflScials  of 
the  federal  government  ii  admissible. 
MoCrsith  v.  Base,  (Sap.  1621)  198 
A{^  Div.  S24,  190  V.  Y.  S.  597. 

§  392.    Presumption     and      Con- 
stmction  in  Favor  of  Legality 
of  Contract 
Statutes   Cited   in    Text.   Member- 
ship Corporations  Law,   §   283,  was 
repealed  by  L.1926,  c.  440,  §  14. 

Pnblic  Policy  as  Qnes- 
Uon  of  lAW.— Willett  v.  Schiff,  (Sup. 
1924)  208  App.  IMv.  614,  2C3  N.  Y. 
&  900. 

Presumption  in  Favor 
of  I.egality  of  Contract  Not  Illegal 
on  Its  Face. —  Levine  v.  Susser,  (Sup. 
App.  T.  1921)  115  Misc.  609,  189 
N.  Y.  S.  loa;  Brearton  v.  De  Witt, 
(1930)  262  r  Y.  495,  170  N.  E.  119, 
reversing  226  App.  Div.  611,  234 
N.Y.S.  716;  Friedman  v.  State,  (1934) 
242  App.  Div.  314,  275  N.  Y.  S.  64, 
rev  (Ct.  CI.  N.  Y.  1933)  150  Misc.  85, 
268  N.  Y.  S.  522,  aff  (1935)  268  N. 
Y.  630,  198  N.E.  389;  Fort  Green 
Refrigerating  Service  v.  Broolclyn 
Edison  Co.  (1037)  162  Misc.  893,  296 
N.Y.S.  926;  Sheridan  v.  Weber,  1937, 
252  App.Dlv.  398,  299  N.Y.S.  726; 
Interborough  News  Co.  v.  McOold- 
rich.  1980.  268  App.Div.  96,  16  N. 
Y.S.2d  673,  reversed  on  other  gronnde, 
1940,  283  N.Y.  40,  27  N.B.2d  428; 
Red  Robin  Stores  v.  Rose,  1948,  274 
App.Dtv.  482.  84  N.Y.S.2d  686. 


Separability.— If  any 
part  of  entire  consideration  for  prom- 
ise, or  any  part  of  entire  promise  not 
in  its  nature  capable  of  separation,  be 
illegal,  entire  agreement  is  tainted 
with  illegality  and  anenforceable. — 
Baldwin  v.  Lev  (1937)  163  Misc.  929. 
297   N.Y.S.  968. 

Although  a  contract  which  is  wholly 
based  on  illegal  consideration  is  whol- 
ly unenforceable,  a  contract  may  be 
divisible  by  reason  of  containing  both 
legal  and  illegal  provisions  and  court 
wiU  attempt  to  separate  legal  and  il- 
legal provisions  except  where  illegal- 
ity pervades  entire  agreement.  Rem- 
ington Rand  v.  International  Business 
Mach.  Corporation,  1938,  167  Misc. 
108,  3  N.Y.S.2d  616. 

Construction  in  Favor 
of  Legality  Rather  than  Illegality. — 
Ciocca-Lombardi  Wine  Co.  v.  Fucina, 
(6np.  1923)  204  App.  Div.  392,  19ft 
N.  Y.  8.  114;  Levine  ▼.  Susser,  (Sup. 
App.  T.  1921)  116  Misc.  609,  189  N. 
Y.  S.  106;  H.  B.  Shontz  (To.  v.  Laffay, 
(Sup.  1928)  131  Misc.  791,  229  N.  Y. 
S.  17;  Friedman  v.  Stete,  (1934)  242 
App.  Div.  314,  275  N.  Y.  S.  64,  rev 
(CtCLN.Y.  1933)  150  Misc.  86,  268  N. 
Y.S.  522,  aff  (1935)  268  N.Y.  530, 
198  N.E.  389;  Longley  v.  Coons,  (Sup. 
Ct.  1036)  244  App.Div.  391.  280  N.Y. 
S.  17,  affirmed  (1935)  268  N.Y.  712» 
198  N.E.  67L 

Construction  in  favor  of  legality 
rather  than  illegality  applied  to  con- 
tract for  sale  of  wine  "  for  lawful 
use  and  under  government  permit" 
Ciocca-Lombardi  Wine  Co.  v. 
Fucina,  (1923)  236  N.  Y.  684,  142 
N.E.  293;  Siegert  v.  Taubman,  19'ia 
85  N.Y.S.2d  724. 

A  contract  to  do  a  thing  which  can- 
not be  performed  without  violating 
law  is  void,  but  when  thing  required 
may  be  performed  lawfully,  as  well 
as  in  violation  of  law,  contract  is 
valid,  at  least  in  absence  of  proof  of 
both  parties'  intention  to  violate  law. 
Siegert  v.  Taubman,  1948,  85  N.Y.S. 
2d  724. 

Illegality  not  Pre- 
■nmed. — ^Tanenbaum  v.  Brooklyn 
Furniture  Co.,  1930,  229  App.Div.  469. 
242  N.Y.S.  38L 

Effect  of  Vnlawfol 
Use  of  Premises  Leased  for  Lawful 
Use. — ^This  was  an  action  for  rent 
under  a  lease  which  after  restricting 
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the  tenant  to  the  um  and  occupam^ 
of  the  premise*  for  the  buaineae  of 
automobile  painting  and  automobile 
body  building,  provided  that  the  ten- 
ant would  comply  with  all  the  r^u- 
lations  of  the  fire  and  police  depart- 
ments of  the  eity  of  New  York 
affecting  the  premises.  After  an  in- 
spection, defendant  was  ordered  to 
discontinue  the  maintenance  of  a 
motor  vehicle  repair  shop,  and  he 
vacated  the  premises.  Since  no  pro- 
vision of  the  Building  Zone  Resolu- 
tion prohibits  the  use  of  a  building 
for  automobile  body  building  or  auto- 
mobile painting  in  a  business  district, 
the  use  for  which  the  premises  were 
leased  was  lawful  and  consequently 
defendant  was  not  justified  in  ter- 
minating the  lease  when  ordered  to 
discontinue  the  illegal  use  of  the 
premises.  H.  B.  Shonts  Co.  v.  Laffay, 
(Sup.  1028)  131  Misc.  791,  220  K.  Y. 
S.   17 

Burden  of  proof. — ^In  action  for 
commissions  allegedly  due  plaintiff's 
assignor  by  defendant  for  services 
rendered  by  assignor  in  connection 
with  sale  by  defendant  of  automobile 
and  truck  tires  and  tubes  to  buyer 
in  Brazil,  defendant  had  burden  of 
showing  that  oral  contract  for  pay- 
ment of  commissions  was  illegal  under 
the  law  of  Brazil.  Dias  v.  Tire  Mart, 
Inc..  1960,  27  Mi8c.2d  24,  208  N.T.S. 
■2d  624. 


§  394.    Particnlar  Classes  of  Con- 
tracts 

Party  to  Contract  at 
"company  union."— Contract  whereby 
theater  owners  assoHation  agreed  to 
employ  members  of  motion  picture  ma- 
chine operators  union  for  period  of 
ten  years  with  readjustment  of  wage 
schIp  I'very  two  yptira  held  not  void 
because  against  public  policy,  as 
HKiiiiisi  contention  that  labor  umon 
was  •Votnpany  union."  De  Agostlna 
V  Holiiiden  (193.5)  in7  Misc.  819,  286 
N  YS  9lt9. 

Stockholders  agreement.— An  agree- 
ment among  stockholders  whereby  the 
directors  are  bereft  of  their  power 
to  dlRcharge  an  anfnitlifiil  employee  of 
the  corporation  is  illegal  as  against 
public  iM)licy.  Tremsky  v.  Green, 
19.51.  106  N.T.S.2d  572. 
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§  396.    HisceUaneons      Contiacts 
Qenerally 

Eajoymant  of  Private 
Property.— It  is  not  contrary  to  pub- 
lic policy  for  any  group  of  individuals 
to  contract  among  themselves  for  the 
exclusive  enjoyment  of  their  own 
private  property.— Bidgway  v.  Cock- 
burn  (1987)  163  Blisc.  611.  296  N.X. 
S.  936. 

Cantraot  for  Pay- 
ment of  Value  In  Gold  Dollars  Meas- 
ured In  Paper  Dollars  as  against  Pab- 
lio  Polity.— See  i  842,  infra. 

Contract  Seqniring 
Otto  to  Orerinsnre  Property  not 
against  Public  Policy.— Tanenbaum 
V.  Brooklyn  Furniture  Co.,  (1030) 
220  App.  Div.  469,  242  N.  Y.  S.  381. 
An  iasaranoe  pelley 
payable  to  ninety-nine  benefloiarieo 
having  no  insurable  interest  In  life  of 
Insured  and  contract  setting  forth 
agreement  of  insured  person  and  trus- 
tee were  held  in  Walker  v.  Walbridge, 
(Sup.  1934)  151  Misc.  329,  271  N.Y.S 
473,  to  be  wagering  contracte  and 
against  public  policy. 

If  the  beneflolary  named  In  an  Insar- 
anoe  policy  has  no  Insurable  Interost 
In  the  life  of  the  person  Insured,  the 
transaction  is  a  wagering  one  and  void 
as  against  public  policy,  unless  the  in- 
sured has  selected  such  beneficiary. 
Walker  v.  Walbridge.  (Sup.  1964)  151 
^Qsc.  320,  271  N.Y.S.  473. 

Soliciting  Payable  Claims. — Public 
policy  does  not  forbid  agreement  to 
collect  claims  against  insurance  com- 
pany on  percentege  basis.  Neander 
V.  Tillman,  Sup.1931.  232  App.Div. 
189,  249  N.Y.S.  659. 

Bond  to  Pay  Senior  Mortgaoe  Debt. 

—Bond  executed  by  purchaser  and 
sureties  at  foreclosure  sale  under  jun- 
ior mortgage  to  pay  senior  mortgage 
debt  was  not  void  as  against  "public 
policy".  Rochester  Sav.  Bank  v. 
StoelUen  &  Tapper.  1941.  176  Misc. 
140.  26  N.Y.S.2d  718. 

Prize  Fight  Agroomests.— A  oon- 
tract  between  price  fighter  and  man- 
ager requiring  approval  thereof  hf 
Athletic  (Commission  and  reqtiiriiig 
that  manager  be  licensed  by  comiBia- 
«ion  was  not  void  as  oentrMjr  (• 
"puUie  policy",  where  nfliltlMrr  t^ 
proval  nor  license  msii  nlMliwMLli^. 
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requirements  thereof  were  waived. 
Zwim  V.  Galento,  1942,  288  N.Y.  428, 
43  N.E.2d  474. 

Where  contract  for  management  of 
professional  boxer  violated  McKin- 
ney'«  N.  I.  Unconsolidated  Laws,  $ 
9101  et  seq.  and  McKinney's  N.  Y. 
Penal  Law,  S  1710  and  lules  of  State 
Athletic  Commi8si./0  for  its  enforce- 
ment, in  that  it  provided  for  payment 
to  managers  of  more  than  33V^  per 
cent,  of  boxer's  earnings,  was  for 
five  years,  provided  for  two  managers 
instead  of  one,  was  never  filed  with 
or  approved  by  State  Athletic  Com- 
mission, and  one  of  the  persons 
named  as  manager  was  not  licensed 
as  a  manager,  contract  was  illegal. 
Baksi  V.  VVallman.  1946,  271  App. 
DiT.  422,  65  N.Y.S.2d  894. 

Secret  Commissions.— An  agreement 
whereby  corporation's  officer  was  em- 
ployed by  another  at  specified  com- 
mission to  procure  orders  from  oor- 
poratioB  was  not  void  as  matter  of 
law  as  against  "public  policy"  on 
ground  that  agreement  contemplated 
receipt  of  secret  commissions,  since 
qnestion  was  whether  arrangement 
was  without  knowledge  of  corpora- 
tion. Carman  &  Co.  v.  Qlabman, 
1942,  36  N.Y.S.2d  648. 

Settled   Claim,   Not*  for   Oelloit.— 

Where  holder  of  second  mortgage  re- 
ceived from  Home  Owners'  Loan 
Corporation  the  corporation's  bonds 
in  an  amount  less  than  amount  due 
on  second  mortgage  and  executed  a 
receipt  stating  that  amounts  were  ac- 
cepted in  full  settlement  and  satisfac- 
tion of  all  claims  against  mortgagors, 
a  note  executed  by  mortgagor  to 
holder  for  amount  of  the  deficit 
without  knowledge  or  consent  of  the 
corporation  was  void  as  against  "pub- 
Uo  policy".  Eudack  v.  Port  Washing- 
ton Nat.  Bank  &  Trnst  Co.,  1942, 
32  N.Y.S.2d  208. 

Priority  Regulation  Violation.— A 
contract  for  sale  of  rayon  was  not 
illegal  or  invalid  because  corporate 
bayer's  inventor;  at  time  specified  for 
delivery  was  so  large  that  it  could 
not  accept  merchandise  without  vio- 
lating priority  regulation,  as  size  of 
gncb  inventory  was  within  buyer's 
control,  so  that  it  could  respond  m 
damages,  determinable  by  arbitration 
nnder  contract,  for  any  loss  sustained 


by  seller,  without  affronting  any  prin- 
ciple of  "public  policy".  Federated 
Textiles  v.  Glamour  Girl,  1942.  265 
App.Div.  252.  88  N.T.S.2d  498. 

Withholding  Foreclosure.— An  al- 
leged agreement  that  enforcement  of 
corporate  mortgage  and  bond  ex- 
ecuted as  collateral  security  for  a 
note  of  another  corporation  would  be 
withheld  until  mortgaged  property 
was  sold  by  mortgagor  was  void  as 
violating  public  policy  of  the  state. 
Colonial  Trust  Co.  v.  Eastern  Terra 
Cotta  Realty  Corporation,  1944,  267 
App.Div.  1002,  268  App.Div.  774,  48 
N.Y.S.2d  397,  motion  denied  268  App. 
Div.  882,  51  N.Y.S.2d  96,  affirmed 
294  N.Y.  783.  62  N.E.2d  231. 

Reorganization  Plan,  Agreement 
Not  to  Make  Objeotlon*.— Lynch  v. 
MoskowiU,  1945,  184  Misc.  617.  54 
N.Y.S.2d  626,  affirmed  57  N.Y.S.2d 
130. 

Corporate  By-Laws,  Amendment  of. 
—Corporate  by-law  requiring  una- 
nimity of  action  of  all  stoi^oldera  t» 
amend  corporate  by-law  is  not  against 
public  policy  and  is  valid.  Benintendi 
T.  Kenton  Hotel,  1045,  204  N.Y.  112. 
60  N.E.2d  829,  159  A.L.E.  280. 

Corporate  Agreements. — Corporate 
stockholders  may  validly  agree  to 
elect   specified   persons   as   directors. 

In  re  Hirshon's  Will,  1962, Misc. 

2d .  221  N.Y.S.2d  583. 

Owners  of  majority  interest  in 
stock  of  corporation  may  agree  to 
control  exercise  of  power  and  discre- 
tion by  corporate  directors,  provided 
that  interests  of  creditors  of  corpora- 
tion are  not  prejudiced  thereby  and 
that  state  public  policy  is  not  of- 
fended.    Id. 

No  agreement  or  by-law  which  de- 
prives directors  of  corporation  of  their 
power  to  act  for  and  in  best  interest 
of  corporation  is  valid.  Ripley  v.  Stor- 
er,  1955,  139  N.Y.S.2d  786,  affirmed 
286  App.Div.  844,  142  N.Y.S.2d  269, 
motion  denied  309  N.Y.  769,  128  N.E. 
2d  811,  modified  on  other  grounds  309 
N.Y.  506,  132  N.E.2d  87,  motion  de- 
nied 309  N.Y.  976.  132  N.E.2d  335. 

That  incorporators'  agreements 
purportedly  controlled  discretion  of 
board  of  directors  did  not  necessar- 
ily render  agreements  in  violation  of 
public  policy.  Overseas  Raw  Mate- 
rials Corp.  V.  Coster,  1955,  285  App. 
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Div.  1021,  130  N.Y.S^d  718,  appeal 
denied  285  App.Dir.  1142,  142  N.T.S. 
2d  365. 

Commissions  on  Awarded  Contracts. 
— Contract  wherennder  claimant,  who 
was  not  an  agency  maintained  by  con- 
tractor, was  to  receive,  (or  services 
in  procaring  government  contracts,  a 
-oommission  on  amonnts  received  un- 
der contracts  actually  awarded,  was 
•gainst  public  policy  and  unenforce- 
able. Federal  Pacific  Elec.  Oo.  v. 
IfcAdams,  1965.  207  Hisc.  625,  139 
N.T.S.2d  418. 

Restrictive  covenants. — ^Where  con- 
tract between  originator  of  certain 
costume  jewelry  earrings  and  manu- 
facturer, under  which  originator  was 
to  furnish  materials  and  manufac- 
turer was  to  manufacture  and  deliv- 
er them  to  designated  buyer,  preclud- 
ed manufacturer  from  manufactur- 
ing, distributing,  or  selling  merchan- 
dise without  originator's  consent, 
mch  preclusion  was  not  against  pub- 
lic policy.  Mnrdock  v.  A.  A.  Sutain, 
Umited.  1965,  147  N.X.S.2d  429. 


Construction  contracts. — Conrtrnc- 
tion  contract  provision  mwlring  ae- 
ceptance  of  final  payment  a  release  of 
all  further  claims  except  claims  for 
retained  percentages  and  claims  aris- 
ing under  disputed  work  provision 
and  presented  in  accordance  there- 
with, but  providing  that  where  dis- 
putes are  not  handled  in  accordance 
with  provisions  of  contract  then  in- 
terest is  suspended  on  liquidated 
amount  tendered,  is  not  contrary  to 
public  policy.  Lenart  Constructors, 
Inc.  V.  Stete,  1957,  6  Mi8c.2d  473. 
165  N.Y.S.2d  407. 


§  396.  Perfonnance  Dependent 
on  Death;  Post  Obit  Airree- 
ments. 

Employment  for  Lifa. 
A  contract  of  employment  to 
ooDtinne  daring  the  life  of  tne  em- 
ployee is  not  against  public  policy. 
Rafter  v.  Richard  K.  Fox  Pnb.  Co, 
(Sup.  1923)  206  App.  Div.  389,  801 
N.  Y.  S.  401. 


Contracts  Violative  of  Statutes  or  Common  Law 


1  397.    In  Gkneral 

Contracts  Violative  of 
Law  as  Unenforceable. —  People's 
Broadcasting  Corp.  v.  George  Battm 
Co.,  (Sup.  1931)  231  App.  Div.  446, 
247  N.  Y.  S.  669;  Seidenberg  v. 
Dubofr.  (City  CTt.  1932)  143  Misc. 
167.  266  N.Y.S.  17;  Jessewieh  v.  Ab- 
bene.  (Mun.Ct.N.Y.  1936)  164  Misa 
768,  277  N.Y.S.  690;  La  Juett  v  Coty 
Mach.  Co.,  (Co.Ct.  1934)  163  Misc. 
410.  275  N.Y.S.  822;  Arbuxxese  v. 
Norge  Realty  Corp.,  (City  Ct.N.Y. 
1934)  151  Misc.  463,  271  N.Y.S.  889: 
Euclid  Holding  Co.  v.  Schulte,  (Mun. 
Ct.N.Y.  1934)  153  Misc.  465.  274  N. 
Y.8.  515.  rev  on  other  grounds  (1934) 
153  Misc.  832,  276  N.Y.S.  533;  Minton 
V.  D.  A.  Schulte.  Inc.,  (Sup.  1934)  153 
Misc.  196,  274  N.Y.S.  641;  Salmon 
V.  D.  A.  Schulte,  Inc..  (Mun.Ct.N.Y. 
1934)  154  Misc.  139,  276  N.Y.S.  535; 
Sturm  V.  Truby,  (Sup.Ct.  1935)  246 
AppXMv.  367.  282  N.Y.S.  433:  Ro- 
mano V.  Bono,  1938,  168  Misc.  897, 
6  N.V.S.2d  204;  Association  of 
Plumbing  and  Heating  Contractors  of 
Greater  New  York  v.  Merten.  1940, 
173  Misc.  448,  17  N.Y.S.2d  828,  af- 


firmed, 1941,  261  AppJMv.  543.  26 
N.Y.S.2d  72,  reargument  denied,  1941, 
262  App.Div.  711,  27  N.Y.S.2d  992. 
affirmed,  1942.  288  N.Y.  666.  42  N. 
B.2d  16;  Camp-Of-The-Pines  v.  New 
York  Times  Co.,  1946,  184  Misc.  889, 
63  N.Y.S.2d  476:  ToU  v.  Friedman. 
1947.  272  App.Div.  587.  74  N.Y.8.2d 
176;  Two  Bros.  Motors  v.  Black- 
bum,  1962, 112  N.Y.S.2d  601.  affirmed 
280  App.Dlv.  961,  117  N.Y.S.2d  668. 
Where  complaints  were  made  to 
board  of  education  concerning  teach- 
ing of  teacher  who  had  toiure  under 
McKinney's  Education  Law,  §  3013, 
and  teacher  and  board  entered  into 
arrangement  by  which  it  was  agreed 
that  if  no  charges  were  entertained 
by  board  against  teacher,  teacher 
would  receive  her  full  salary  until  end 
of  school  year  without  teaching  and 
would  receive  a  letter  of  recommen- 
dation and  wonld  then  resign,  and  her 
salary  was  paid  for  remainder  of 
school  year,  and  she  did  not  teadi. 
but  letter  she  received  was  a  mere 
statement  of  fact  and  not  a  reeora- 
mendation,  and  she  refused  to  r«a^ 
and  demanded  restoration  to  he*  put' 
tion,     contract    was    invalid,    ibMt 
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teacher  having  tennre  must  be  con- 
tinued in  her  position  onless  removed 
on  charges  ander  statutory  proceed- 
ing and  with  a  statutory  review,  and 
since  agreement  may  not  be  made 
under  wliich  pnblic  money  will  be 
paid  without  services  being  rendered 
on  condition  that  charges  be  with- 
held and  that  teacher  resign.  Boyd 
V.  Collins,  1900,  10  A.DiM  584,  195 
N.T.S.2d  153,  opinion  or  reargnment 
adhered  to  11  A.D.2d  831,  205  N.Y. 
S.2d  1001. 

Contracts  which  are  directly  viola- 
tive of  or  have  for  their  object  the 
violation  of  statutes  enacted  for  the 
protection  of  the  public  are  generally 
held  illegal;  a  less  stringent  rule  is 
applied  to  a  contract  collaterally  con- 
nected with  an  illegal  act.  Robitzek 
V.  Reliance  Intercontinental  Corp., 
1959,  7  A.D.2d  407,  183  N.Y.S.2d  870, 
motion  denied  7  N.X.2d  005,  197  N. 
T.S.2d  472,  affirmed  7  N.y.2d  1041, 
200  N.T.S.2d  424. 

Provision  in  separation  agreement 
of  husband  and  wife  that  husband  was 
released  from  any  obligation  to  sup- 
port wife,  though  in  violation  of  Mc- 
Kinney's  Domestic  Relations  Law,  $ 
61,  did  not  vitiate  the  entire  agree- 
ment, and  other  provisions  of  the 
agreement  could  be  valid  and  en- 
forceable. In  re  Fraize's  Will,  1958, 
14  BiB8c.2d  176,  178  N.Y.S.2d  767. 

There  is  a  public  policy  which  pro- 
scribes any  contract  that  is  in  viola- 
tion of  a  statute,  malum  in  se,  con- 
trary to  fundamental  rights  or  other- 
wise against  pnblic  policy,  and  such 
policy  precludes  enforcement  of  such 
contracts.  Martin  v.  Martin,  1968,  5 
AJ>.2d  307.  172  N.T.S.2d  636. 

Generally,  an  agreement  in  viola- 
tion of  positive  legislation  is  illegal 
and  void,  so  that  where  a  statute  pro- 
hibits certain  acts  under  penalty,  an 
agreement  founded  on  the  prohibited 
acts  is  ordinarily  void.  Grancolom- 
biana.  Inc.  v.  Caravan  Shipping  Corp., 
1954,  131  N.Y.S.2d  786. 

The  performance  of  contract  having 
for  its  object  the  commission  of  a 
puUic  offense  or  wrong,  though  not 
per  8*  criminal,  will  not  be  compelled 
w  lMtw««n  partiM  thereto.  Band- 
•w  V.  Peter  Doelger  Brewing  Cor- 
poration. 1940,  178  Misc.  173,  17  N. 
X-S.2d  276,  affirmed,  1940^  260  App. 
Oiv.  846^   20  N.Y.S.2d  404,   reargn- 


ment denied  260  App.Dir.  014. 20  N.T. 
S.2d99& 

A  contract  or  sale  directly  prohibit- 
ed by  statute  is  void.  Axelrath  v. 
Spencer  Kellogg  &  Sons,  1042,  88  N.Y. 
S.2d  94,  affirmed  266  App.DlT.  874,  88 
N.Y.B.2d  80,  affirmed  200  N.Y.  767,  60 
N.B.2d  108,  certiorari  denied  64  S.Ot 
71,  320  U.S.  761,  88  L.Ed.  464. 

A  contract  is  not  necessarily  unen- 
forceable because  it  violates  a  statute. 
Government  of  the  French  Repu'EEc 
V.  Cabot,  1047,  190  Misc.  517,  76  N.Y. 
8.2d  200. 

The  general  rule  is  that  when  a 
statute  governing  contracts  does  not 
expressly  provide  that  a  violation  of 
it  will  operate  as  a  forfeiture  of  con- 
tractual rights,  and  such  operation  is 
out  of  proportion  to  the  requirements 
of  public  policv  or  appropriate  indi- 
vidual punishment,  the  statute  will  not 
be  construed  as  producing  that  result. 
160  Realty  Corp.  v.  162  Realty  Corp., 
1952,  113  N.Y.S.2d  618,  affirmed  113 
N.Y.S.2d  678. 

Note  Providing  for  Rate  of  Inter- 
est in  Bzcess  of  Statutory  Rate  as 
niegaL— Westchester  Mortg.  Co.  v. 
Grand  Rapids,  etc.,  Co.,  (1926)  126 
Misc.  534,  213  N.  Y.  S.  593. 

Contract  Violative  of  Law  Unen- 
foroeable  Regardless  of  Effect  on  Par- 
ties Thereto.— Euclid  Holding  Co.  t. 
Schulte.  163  Misc.  456,  274  N.Y.S.  616. 
rev  on  other  grounds  (1934)  153  Misc. 
832,  276  N.Y.S.  633. 

Contract  Void  for  All  Purposes.— 
Salmon  v.  D.  A.  Schulte,  Inc.,  (Mun. 
Ct.N.Y.  1934)  164  Misc.  139,  276  N. 
Y.S.  635. 

Estoppel  or  Waiver  Cannot  Be  In- 
voked to  Validate  Transactions  Vio- 
latlno  Law  Aimed  to  Protect  Pubiio. 
—Euclid  Holding  Co.  v.  Schulte,  (Mun. 
OtN.Y.  1934)  153  BiOsc.  456,  274  N. 
Y.S.  516,  rev  on  other  grounds  (1»34> 
153  Misc.  832,  276  N.Y.S.  533. 

Defense  to  Action 
for  Price.— Complete  avoidance  of 
payment  for  goods  purchased  on 
ground  of  illegality  of  sale  under  Fed- 
eral Price  Discrimination  Act  is  not 
available  as  defense  to  action  for 
agreed  price,  in  view  of  remedies  pro- 
vided by  such  act,  where  contract  is 
valid  under  general  law  and  enforce- 
able by  itself.— Progress  Corporation 
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r.  Green  (1987)  163  Mkc  828.  298  N. 
V.S     1..4 

R.  F.  C.  Act. — A  contract  wberebjr 
bunk  employt'd  an  individual  to  devise 
a  plan  to  liquidate  baulc'ii  foreign 
credits  was  not  illegal  under  statutes 
prohibiting  itayinenl  of  comtni-ssion  by 
a|>nlicatii  for  loan  from  Ki-conntruc- 
tion  Finance  Corporation,  even 
tliough  procuring  such  loan  was  con- 
templated aa  incidental  to  liquidation 
plan  actually  devised.  Simon  v. 
Chemical  Bank  &  Trust  Co.,  1938, 
\m  Misc.   0.S7.   2   .\.V.S.2d  002. 

Violation  of  Penal  Law. — Where 
Nliip  itgentH,  in  their  statux  as  agents 
for  foreign  shipowners  and  not  as 
pritioiiialK.  entered  into  contract  with 
stevedores  whereby  iigentN  were  to 
receive  rebiite  of  ten  cents  per  ton 
of  foreign  shipowners'  freight  handled 
by  stevedores,  but  there  wn»  no  proof 
tliiit  iigents  entered  into  such  agree- 
ment with  knowledge  imd  consent  of 
foreign  shipowners,  such  rebuts  con- 
triicl  w:i8  viohitiun  of  MeKinney's 
I'eti.il  Liiw,  iS  4.'!0.  and  wiis  .men- 
forceiible.  .Norton  v.  .lohn  T.  Clark 
&  Son.  1055.  J44  N.T.S.2d  245,  appeal 
•lisniissed  2  N.Y.^d  853.  160  N.Y.8. 
2d  4. 

A  contrnct  iniide  in  viol.-ition  of 
IViuil  Liiw  is  void  and  unenforce- 
able. Krunk  11.  Zindle.  Inc..  v.  Fried- 
m.-in's  Ex|iress,  liMO,  258  App.Div. 
tiac.    17    N.V..S.2d    r»04. 

Malum  Proh.bitum. --Where  contract 
III  vKilalioii  i>i  .MiKinm'ys  .\.  Y.  Agri- 
cullnie  niul  .\l:irkr;  ■■  Ljivv.  J  257.  IS 
iiii'i'i'i.  iiiiiliiiii  prohihiiiiiii  and  the 
w  iiiii.,'  iliiii.    il(i.>   not   eniliiiiger  health 

"'        iinils.     n^-l ri-.civer    on    the 

c'.iin  i:ii-i    will   Ill    'li'iheil  unless  h'K- 

inI.h.  1  iiiii'ii.  ■■  iliin  such  recover) 
Is  'S  r4's.se(l  III  M,i,M'iirs  by  clear  im- 
liliraf  on  ('iiniii  .  ,\Iim-i|i.v.  1941. 
2fil  App.DJv.  17.  23  N.T.S.2d  728,  re- 
versed on  other  gronnda  2SS  N.Y.  418, 
35  N.E.2d  18. 

Where  mortgagors  paid  money  on 
their  indebtedness  after  acceptance 
by  holder  of  second  mortgage  of 
bonds  of  Home  Owners'  lx>an  Cor- 
poration for  an  amount  less  than  bal- 
ance due  on  the  mortgage  in  fuU 
satisfaction  of  mortgage,  pursuant  to 
a  note  executed  by  mortgagors  for 
amount  of  deficit  without  knowledge 
or  consent  of  corporation,  the  secret 


agreement  for  payment  of  the  deSdt 
by  mortgagors  was  not  "malum  in 
se"  but  was  "malum  prohibitiun",  ai 
respects  right  of  mortgagors  to  re- 
cover moneys  paid  to  holder,  npon 
the  agreement  being  declared  void  as 
against  public  policy.  Kodack  v.  Port 
Washington  Nat.  Bank  &  Tmat  Co„ 
1942,  32  N.T.S.2d  203. 

\Miere  prohibiting  statute  or  execo- 
tive  order  does  not  provide  expressly 
that  its  violation  will  deprive  parties 
of  right  to  sue  on  contract,  and  de- 
nial of  relief  is  wholly  out  of  pro- 
portion to  requirements  of  public  pol- 
icy or  appropriate  individual  punish- 
ment, right  to  recover  will  not  be 
denied.  Bradford  v.  Durkee  Marine 
IVodnca  Corporation,  1943,  180  Miae. 
1049,  40  N.7.S.2d  448. 

Price  Control  Violations^-Sales 
contract  stating  price  to  be  "seller's 
ceiling  price  at  time  of  delivery"  was 
not  illegal  for  violation  of  General 
Ceiling  Price  Regulation,  notwith- 
standing hand-stamped  provision  in 
contract  that  prices  on  any  undeliv- 
ered portion  should  be  subject  to  in- 
crease by  amount  that  any  new  fed- 
eral and/or  state  legislation  affected 
seller's  costs  and  by  amount  of  any 
increase  in  seUer's  costs  due  to  in- 
crease in  labor  or  any  other  mann- 
fncturing  costs,  and  therefore  dispute 
under  contract  was  arbitrable.  Rex 
Textile  Co.  v.  Luther  Mfg.  Co.,  1932, 
17  Mi8c.2d  100.  114  N.T.S.2d  443.  i>f- 
firmed  280  App.Div.  884,  115  N.T.S. 
2d  528. 

In  action  for  price  of  gt>ods  deliv- 
ered under  one  of  three  contracts, 
wherein  buyer  insisted  upon  right  to 
arbitrate  dispute  whether  the  sales 
price  was  the  price  fixed  by  con- 
trncts  or  as  fixed  by  price  adminis- 
trator, the  determination  of  the  ex- 
istence of  arbitration  clauses  was  un- 
necessary, where  the  contracts  called 
for  prices  higher  than  that  fixed  by 
price  administrator  and  were  unen- 
forceable. Sanders  v.  M.  Lowenstein 
&  Sons.  1042.  264  App.Div.  3S7,  35 
N.T.S.2d  591,  affirmed,  1942.  289  N.T. 
702,  45  N.E.2d  457. 

Commission  for  Procnring  Govern- 
ment Orders.— Executive  order  of  tiie 
President,  Dec.  27.  1941.  No.  9001, 
50  U.S.C.A.AppeDdix,  section  Sll 
note,'  that  every  contract  entered  ttto 
pursuant  thereto  ahonU  cgiitaia  i 
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ranty  by  contractor  that  he  had  not 
employed  any  person  to  solicit  or  pro- 
cure contract  on  agreement  for  com- 
mission or  fee,  did  not  relieve  cor- 
poration from  liability  to  its  agent 
for  commissions  under  contract  pro- 
viding for  payment  of  commission  to 
agent  for  orders  obtained  from  United 
States  Maritime  Commission  and  oth- 
ers, since  contract  was  not  contrary 
to  "pablic  poUcy".  Bradford  v.  Dur- 
kee  Marine  Products  Corporation, 
1943, 180  Misc.  1049, 40  N.Y.EL2d  44& 
Contracts  to  pay  commission  for 
procuring  government  orders  for  sup-, 
plies,  no  illegal  means  of  procuring 
them  being  contemplated  or  nsed,  are 
not  contrary  to  "public  policy"  in 
New  York.   Id. 

Contract  whereby  defendant  agreed 
to  pay  plaintilf  a  commission  for  his 
services  in  bringing  about  requisition- 
ing of  a  steamer  by  the  United  States 
Oovemment  was  void  as  being  against 
public  policy  according  to  the  appli- 
cable federal  law.  O'Connor  v.  Hud- 
son River  Day  Line,  1945,  269  App. 
Div.  960,  88  N.T.S.2d  175,  affirmed 
296  N.Y.  601,  68  N.E.2d  450. 

A  contract  between  citizens  of  New 
York  state  for  a  commission  for  ne- 
gotiating lease  of  property  to  the 
United  States  government  was  valid 
under  federal  rule  of  public  policy, 
in  view  of  fact  that  services  were  of 
a  legitimate  character  and  nothing 
iinister  or  improper  was  contem- 
plated. Leahy  v.  Brooklyn  Water- 
front Terminal  Corp.,  1947,  272  App. 
Div.  781,  69  N.Y.S.2d  596. 

The  validity  of  contract  between 
dtizens  of  New  York  for  a  commis- 
sion for  services  rendered  in  nego- 
tiating lease  of  property  to  the 
United  States  government  was  not 
governed  by  the  federal  constitution 
or  act  of  congress,  but  by  state  rule 
of  pablic  policy.    Id. 

Executive  Orders.— Contract  of  de- 
fendant to  pay  brokerage  commission 
for  plaintiffs  services  in  obtaining 
war  contract  was  not  invalidated  or 
rendered  illegal  or  against  "pablic 
policy"  by  executive  order  of  presi- 
dent that  every  contract  entered  Into 
pursuant  thereto  should  contain  war- 
wnty  that  contractor  had  not  em- 
ployed any  person  to  solicit  or  pro- 
cure contract  on  agreement  for  com- 


mission or  fee.  Singer  v.  Bruner- 
Bitter,  Inc.,  1043,  180  Misc.  028,  42 
N.Y.S.2d  881,  affirmed  266  App.Dlv. 
963,  44  N.Y.SJid  589,  appeal  denied 
268  App.DiT.  903,  4S  N.Y.S.2d  411. 

Priority  Reguiatlons.— In  proceed- 
ing to  require  corporate  defendant  to 
submit  differences  between  parties  to 
arbitration  under  contract  for  sale 
of  rayon  by  plaintiff  to  defendant, 
which  contended  that  contract  was  il- 
legal in  that  performance  thereof 
would  violate  priority  regulation  be- 
cause of  size  of  defendant's  inven- 
tory at  time  specified  for  delivery, 
court  was  not  required  to  accept  as 
conclusive  defendant's  assertion  that 
its  inventory  did  not  permit  acquisi- 
tion of  merchandise,  as  facts  on  which 
determination  of  such  issue  depended 
were  within  defendant's  exclusive 
knowledge  and  control.— Federated 
Textiles  v.  Glamour  Girl.  1942.  265 
App.Div.  252,  38  N.Y.8.2d  493. 

Enforcement  not  Expressly  Prohib- 
ited by  Statute.— Where  statute  and 
orders  did  not  provide  expressly  that 
violations  thereof  would  deprive  par- 
ties of  their  right  to  sue  on  contract, 
light  of  enforcement  of  contract 
which  allegedly  violated  the  statute 
and  orders  would  not  be  denied. 
Technical  Research  Laboratories  v. 
Steigman,  1945,  269  App.Div.  678, 
53  N.Y.S.2d  313,  appeal  dismissed  205 
N.Y.  570,  64  N.B.2d  280,  affirmed 
295  N.Y.  773,  66  N.B.2d  176. 

When  a  contract  is  not  expressly 
dedared  void  by  statute,  legislative 
intent  must  be  sought  from  entire 
statute  in  order  to  ascertain  spirit 
and  purpose  of  act  and  object  sought 
to  be  accomplished  before  determining 
what  controlling  principles  are  ai>- 
plicable  to  contract  involved.     Id. 

Surplus  Property  Act.— Where  de- 
fendant acquired  from  veteran,  sales 
documents  evidencing  priority  to  war 
surplus  property  and  acquisition  was 
not  a  bona  fide  resale  of  property  in 
ordinary  and  regular  course  of  vete- 
ran's small  business,  but  a  mere  trans- 
fer of  the  sales  documents,  there  be- 
ing no  evidence  to  show  that  property 
ever  left  possession  of  War  Assets 
Administration,  transaction  was  illegal 
and  defendant's  subsequent  contract  to 
sell  documents  to  plaintiff  was  likewise 
illegal   and   unenforceable.    American  i 


143 


Digit, 


cabyC:lOOgle 


§  397    NEW  YORK  LAW  OF  CONTRACTS 


Pnrchasing  Co.  v.  Landwdir.  1048, 
192  Miac.  548,  80  N.T.S.2d  193. 

Real  Property.— Violation  of  provi- 
sion of  McKinneT'a  Real  Property 
Law  §  233,  that  monc;  deposited  as 
secnrity  for  performance  of  a  con- 
tract shall  continue  to  be  money  of 
person  making  deposit,  and  shall  be 
held  in  trust  by  person  with  whom 
deposit  is  made,  and  shall  not  be  min- 
gled with  the  personal  moneys  or  be- 
come an  asset  of  the  person  receiv- 
ing deposit,  does  not  operate  as  for- 
feiture of  right  to  retain  same,  nor 
does  it  make  void  or  voidable  the  con- 
tract, the  performance  of  which  the 
deposit  was  designed  to  secure.  160 
Realty  Corp.  v.  162  Realty  Corp., 
1952,  113  N.Y.S.2d  618.  affirmed  113 
N.Y.S.2d  678. 

Intent  to  Violate  Law.— An  inten- 
tion to  violate  the  law  is  not  to  be 
assumed  and  an  agreement  should  not 
be  adjudged  illegal  in  advance  of  proof 
or  in  absence  thereof,  if  it  is  capable 
of  a  construction  which  will  uphold 
it.  Heit  V.  Preston,  1967,  4  A.D.2d 
1014,  168  N.T.S.2d  390. 

§  398.    Honicipal  Charter  or  Or- 
dinance 

Contiact  Violative  of 
Charter. — Hughes  v.  Buffalo,  (Sup. 
1029)  134  Misc.  598,  236  N.T.S.  256; 
Minton  v.  D.  A.  Schnlte,  Inc.,  (Sup. 
1934)  153  Misc.  195,  274  N.T.S.  641. 
Agreement  by  a  bus  company  with 
a  transit  company  whereby  transit 
company  agreed  to  withdraw  opposi- 
tion to  application  being  made  by  bus 
company  for  a  certificate  of  conveni- 
ence and  necessity,  in  consideration 
for  which  bus  company  agreed  to 
make  certain  payments  to  transit 
company,  and  a  similar  agreement  by 
another  bus  company  with  the  transit 
company  for  the  same  purpose,  were 
illegal,  void  and  against  public  pol- 
icy in  that  they  tended  to  restrain 
natural  rivalry  and  competition  to  the 
di.sadvantage  of  the  public,  and  in  ad- 
dition, such  agreements  were  void  un- 
der New  York  City  Charter,  §  862, 
providing  that  the  board  of  estimates 
shall  have  the  exclusive  power  on  be- 
half of  the  city  to  grant  franchises. 
New  York  City  Transit  Authority  v. 
Jamaica  Buses,  Inc.,  1959,  20  Misc.2d 
659. 192  N.Y.S.2d  72,  affirmed  16  A.D. 
2d  959,  229  N.Y.S.2d  787. 


Contract  ViolatiT*  af 
Oidiaanct. — Bailroad  Stores  t.  Fk- 
b^n.  (City  Ct.  Tr.  T.  1923)  ISO 
Misc.  142,  197  N.  Y.  8.  815;  Hnghei 
V.  Buffalo,  (Sup.  1929)  1S4  Mis& 
698,  2S6  N.  Y.  8.  265;  Weiser  v.  Car- 
narsie  Stadium,  (Sup.  Tr.  T.  1930) 
137  Misc.  881.  244  N.Y.8.  61. 

Ordinance  Rendering 
Use  of  Leased  Premises  Unlawful.— 
Where  a  city  passed  a  regulation 
which  rendered  the  use  of  certain 
leased  premises  illegal,  the  lease  be- 
came void  at  the  election  of  the 
tenant,  and  no  recovery  can  be  had 
thereon.  Hizington  v.  Eldred  Refin- 
ing Co.,  (Sap.  1932)  235  App.  Div. 
486,  267  N.  Y.  S.  464. 

§  400.    Foreign  Lav 

Foreign  Revenue 
Laws. —  Our  courts  do  not  enforce  the 
revenue  law«  of  a  foreign  state  or 
eountry  and  the  fact  that  a  contract 
entered  into  in  a  foreign  country  is 
violative  of  its  revenue  laws  does 
■«t  prevent  its  enforcement  here,  but 
it  would  be  otherwise  it  the  foreign 
law  expressly  made  void  contracts 
violative  of  its  statute,  iieadall  v. 
Moore,    (Sup.   1022)    109   App.   Div. 

631,  101  M.  Y.  &  see. 

§  401.  Unconstitittional  Statute 
Uttconatitutional  or 
invalid  statute  does  not  alTect  the 
legality  of  a  contract  violative 
thereof;  consequently,  as  the  federal 
statute  known  as  the  L«ver  Act, 
enacted  as  a  war  measure  to  pre- 
vent profiteering  in  the  salee  ol 
commodities,  is  invalid  for  indefl- 
nitenesa,  it  does  noi  affect  tlie 
legality  of  a  contract  for  the  sale 
of  a  commodity  at  a  greater  price 
than  that  fixed  by  the  Pteaident. 
Standaro  Chemicals,  etc.,  Corp.  v. 
Waugh  Chemical  Corp.,  (1921)  231 
N.Y.  61. 181  N.B.  iSOe. 

§  402.    Effect  Of  Change  or  Be- 
peal  of  Law 

Subsequent  Enact- 
ment as  Excusing  PerformaBee< — 
Lion  Brewery  v.  Ixraghran,  (Supi. 
1028)  13!  Misc.  331,  ie26  N.  T.  & 
666;  Magner  v.  MUla,  (M.  T.  O^  Ot 
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Spec.  T.  1930)  137  Misc.  635,  242  K. 
Y.  8.  705. 

Retroactive  Effect  of  Statute.— The 
presumptioii  is  against  tlie  existence 
of  legislative  intent  that  McKinney's 
N.  X.  Education  Law  §  80-a,  prohibit- 
ins  maintenance  of  action  on  con- 
tract for  instructioD  or  education  un- 
less form  of  contract  was  submitted 
to  and  approved  by  Department  of 
Education  prior  to  execution  thereof, 
be  given  retroactive  effect  depriving 
parties  to  contracts  which  were  valid 
when  made  of  right  to  enforce  them. 
Goldsmith  v.  Brown,  1941,  176  Misc. 
257,  26  N.I.S.2d  991. 

The  provision  of  McKinney's  N.  Y. 
Education  Law  §  80-a,  prohibiting 
the  institution  or  maintenance  of  ac- 
tion upon  contract  for  instruction  or 
education,  under  certain  circumstanc- 
es, unless  the  form  of  the  contract 
was  submitted  to  and  approved  by 
the  Department  of  Education  prior  to 
execution  of  contract,  is  applicable 
only  to  cases  where  contract  was  en- 
tered into  after  effective  date  of  the 
provision.  Goldsmith  v.  Brown,  1941, 
176  Misc.  257,  26  N.Y.S.2d  991;  Re- 
frigeration &  Air  Conditioning  Insti- 
tute V.  Leonard.  1942,  34  N.Y.S.2d 
736. 

Repeal  of  Law.— Kirsch  v.  Quality 
Fruit  Wines  Corp.,  1947,  68  N.Y.S.2d 
120. 

§  403.    Application    of    Bnle    to 
Particnlar  Statutes  Generally 

Statutes  Cited  in  Text.  The  pro- 
visions of  McKinney's  General  Busi- 
ness Law,  S  185,  which  make  viola- 
tions of  such  section  misdemeanors, 
are  now  covered  by  section  190. 

The  former  Liquor  Tax  Law  was 
repealed  by  L.1921,  c.  155,  eff.  April 
4,1921. 

Contract  for  Sale  of 
Intoxicating  Liquor  in  Violation  of 
National  Prohibition  Act  lUegaL — 
Boliver  v.  Monnat,  (Sup.  1027)  130 
Misc.  660,  224  N.  Y.  S.  635. 

Violation  of  State 
Liquor  Law. — Contract  whereby  brew- 
ing company  advanced  money  to  re- 
tailer to  procure  liquor  and  wine  li- 
cense in  violation  of  statute  was  void, 
although  not  expressly  declared  so  by 
Legislature  or  by  the  Alcoholic  Bev- 
erage Control  Law;   it  being  immate- 
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rial  whether  thing  forbidden  is  malum 
in  se  or  merely  malum  prohibitum. 
Dobler  Brewing  Co.  v.  Feeney  (1936) 
169  Misc.  173,  288  N.Y.tS.  989. 

Contract  with  At- 
torney for  Sharing  Fees. — An  agree- 
ment t>etween  an  attorney  and 
another  who  is  not  an  attorney 
whereby  the  earnings  of  each  were 
to  be  pooled,  and  each  was  to  re- 
ceive a  certain  sliare  thereof,  is  void 
and  cannot  tie  used  as  the  basis  of 
an  action.  Hamburg  v.  Bauer, 
(Sup.  1925)  214  App.  Div.  60,  210 
N.  y.  S.  661. 

An  alleged  agreement  which  either 
the  executrix  or  testator  had  with 
memlier  of  law  firm  to  share  in 
earnings  of  firm  for  moneys  advanced 
to  member  was  void  as  against  pub- 
Uc  policy  and  conld  not  be  used  as 
basis  of  an  action.  In  re  Steinmetr' 
Estate,  1938,  1  N.Y.S.2d  601. 

Subscription  to  Stock 
without  Making  Ten  per  Cent  Cash 
Payment. —  A  subscription  to  the 
stock  of  a  corporation  without  mak- 
ing the  ten  per  cent  cash  payment 
required  by  statute  (Stock  Corp. 
Law,  {  67,  repealed  in  1924)  is  con- 
trary to  public  policy  and  unen- 
forceable against  the  subscriber. 
Stone  V.  Young,  (Sup.  Sp.  T.  1924) 
1S3  Mise.  120,  204  N.  Y.  S.  690. 

But  a  note  given  in  payment  of  ten 
per  cent  of  a  subscription  to  cor- 
porate stock  may  be  enforced  where 
it  haa  been  transferred  by  the  cor- 
poration and  the  cash  received, 
though  the  transferee  took  with  no- 
tice of  the  facts.  Furlong  v.  John- 
ston, (1924)  239  N.  Y.  141,  146  N. 
E.  910. 

An  agreement  to  is- 
sue par  value  preferred  stock  for  lesa 
than  par  is  unenforceable  if  executorv 
as  in  violation  of  the  provision  of 
the  Stodt  Corporation  Law  prohibit- 
ing the  issuance  of  par  value  stock 
for  less  than  par;  and  this  includes 
an  agreement  to  give  no  par  value 
stock  as  a  bonus  with  preferred 
par  value  stock  sold  as  par.  Such 
a  contract  if  executory  cannot  be 
enforced  against  the  subscriber  by  a 
receiver  appointed  on  the  insol- 
vency of  the  corporation.  It  is  not 
within  the  principle  applied  where 
ten  per  cent  of  the  par  value  is  not 
paid  as  required  by  statute,  and  the 
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subscriber  has  received  his  certifi- 
cate, acted  as  an  officer,  received 
dividends,  and  sold  his  stoelc.  Stone 
V.  Voung,  (Sup.  1924)  210  App.  Div. 
303,  206  N.  y.  8.  96,  distinguishing 
Jeffery  v.  Selwyn,  Seo  N.  Y.  77, 
116  N.  E.  276. 

Contract  Made  in  New  Jersey  to 
Issue  Preferred  Stock  for  Par  and  to 
Give  No  Par  Stodc  as  Bonus  Held 
Valid. — Community  Hotel  Corp.  v. 
(iilbert,  (N.  Y.  Mnnic.  Ct.  1030)  135 
Mi»c.  U7U,  241  N.  Y.  S.  852. 

Contract  for  Payment  of  Dividends 
irom  CapitaL — A  contract  for  sub- 
scription to  the  preferred  stodc  of  a 
corporation  under  wbicfa  the  cor- 
poraiioii  agrees  to  pajr  interest  on 
the  amount  paid  in  until  a  certain 
lime  is  in  contravention  of  the  stat- 
ute prohibiting  the  payment  of  divi- 
dends from  its  capital,  and  hence 
unenforceable  against  ttw  subscriber. 
Stone  V  Young,  (Sup.  Sp.  T.  1924) 
123   Misc.   120,  204  N.  Y.  8.  690. 

Curtailment  of  Man- 
agerial Action  by  Board  of  DIreetors. 

-Contract,  enforcement  of  which  dam- 
HKCN  nobody,  is  not  illegal  even  though 
It  iiii|>iii;;e8  slightly  on  statutory  pro- 
I'iKion  that  business  of  corporation 
shulJ  he  managed  by  its  board  of  di- 
<-cctor!i;  damages  suffered  or  threat- 
•!iii-il  being  practical  test.  Clark  v. 
l»odge  (1936)  268  N.Y.  410,  199  N.B. 
641. 

Contract  Gmntlag 
Privileges  la  Violation  of  Peaal  Law 
§  861.— In  Arbuzzese  v.  Norge  Realty 
Corp..  (City  Ct.N.Y.  1984)  161  BrDsc. 
46.S.  271  N.Y.8.  889,  it  was  held  that 
a  contract  by  a  landlord,  granting  the 
privilege  to  sell  ice  to  the  tenants 
in  an  apartment  bouse  which  is  in  ex- 
istence at  the  time  of  the  contract  and 
substantially  completed,  and  thereaf- 
ti-r  iicoupied  within  two  months,  was 
in  vinliition  of  §  861  of  the  Penal  Law. 
Violation  of  Labor  Relations  Act.— 
An  agreement  between  employers 
(irohibiting  employer  from  signing 
indinduni  agreement  with  union  and 
from  employing  any  member  of  un- 
ion during  strike  or  lock-out  was  void 
US  against  public  policy  expressed  by 
the  New  York  State  Labor  Relations 
Act  and  violative  of  its  provisions  as 
tending  to  discourage  membership  in 
labor  unions  by  discriminating  against 


employees  for  union  activity,  and  pre- 
venting an  employer  from  bargaining 
collectively  with  representatives  of 
bia  employees.  Association  of  Plumb- 
ing and  Heating  Contractors  of 
Greater  New  York  v.  Merten,  1940, 
173  Misc.  448,  17  N.Y.S.2d  828,  af- 
firmed, 1941,  2ei  AppJDiv.  643,  26 
N.Y.S.2d  72,  reargument  denied,  1941, 
262  App.Div.  711,  27  N.Y.a.2d  992, 
affirmed,  1942,  288  N.Y.  666,  42  N. 
E.2d  16. 

Provision  of  contract  that  no  mem- 
ber of  employers'  association  should 
employ  member  of  union  with  which 
association  had  contractual  relations 
during  a  strike  or  lockout  without  as- 
sociation's permission  was  an  essen- 
tial part  of  contract  and  rendered  en- 
tire contract  unenforceable  as  con- 
trary to  McEanney's  N.  Y.  Lelror  Law 
S  704,  subd.  6,  since  it  discriminated 
against  union  members  in  regard  to 
hire  or  tenure  in  a  "term  or  condi- 
tion of  employment"  and  was  likewise 
a  violation  of  McKinney's  N.  Y.  La- 
bor Law  I  703.  Association  of  Plumb- 
ing and  Ileating  Contractors  of  Great- 
er New  York  v.  Merten,  1941,  261 
App.DiT.  643,  26  N.T.S.2d  72,  affirmed 
288  N.Y.  660,  42  N.B.2d  16. 

A  private  agreement  between  em- 
ployer and  employees  for  payment  of 
minimum  amounts  due  employees  un- 
der federal  minimum  wage  regulation, 
as  computed  by  Wage  and  Hour  Divi- 
sion of  Department  of  Labor,  in  con- 
sideration of  their  promises  not  to 
remain  as  benefidaries  of  pending  ac- 
tion on  their  behalf  for  such  amounts, 
overtime  compensation  and  liquidated 
damages,  though  consummated  liy 
their  exchange  of  receipts  for  snch 
amounts,  did  not  bar  them  from  re- 
maining as  such  beneficiaries  becanse 
snch  agreement  was  violative  of  par- 
poses  of  Fair  Labor  Standards  Act. 
29  n.S.CA.  i  201  et  seq.,  and  in  con- 
travention of  "public  policy".  Asaro 
V.  lalienfeld,  1942,  36  N.Y.SJ2d  802. 

A  contract  to  bequeath  stock  in  cor- 
poration to  its  employees  in  consid- 
eration of  their  promises  to  refrain 
from  joining  labor  union  and  to  per- 
suade other  employees  of  corporation 
not  to  join  union  was  unenforceable 
in  its  entirety  because  of  illegality  of 
such  promises,  regardless  of  separa- 
bility of  Invalid  from  valid  conten- 
tions promised  and  performed  by  sn- 
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plojrees,  as  stock  owner's  reciprocal 
consideration  was  not  divisible  or  oth- 
erwise allocable  to  employee's  legal 
promises  and  iierformance.  Corcoran 
T.  John  F.  Trommer,  Inc.,  1952,  203 
Misc.  37,  113  N.Y.S.2d  627,  affirmed 
282  AppJ)iv.  1041,  126  N.Y.S.2d  895. 

Stock  Corporation  Law.— A  com- 
plaint did  not  fail  to  state  cause  of 
action  for  breach  of  agreement  by 
which  defendants,  who  had  become 
interested  in  rehabilitating  motor 
company,  would  submit  plan  to  board 
ot  directors,  which  among  other  things 
provided  for  appointment  of  plaintitE  as 
president  and  general  manager  of  com- 
pany, because  complaint  failed  to  al- 
lege that  plaintiff  at  time  of  agree- 
ment was  or  was  to  become  a  director 
of  corporation^  and  hence  eligible  for 
election  as  president,  where  company 
was  a  Midiigan  corporation  and  court 
could  not  indulge  in  presumption  that 
statutory  law  of  Michigan  was  the 
same  as  McKinney's  N.  Y.  Stock  Cor- 
poration Law  S  60.  Miller  v.  Vander- 
Up.  1941.  285  N.X.  116,  88  N.B.2d  51. 

An  agreement  by  which  defendants, 
who  bad  become  interested  in  re- 
habilitating motor  company,  would 
submit  plan  to  board  of  directors, 
which  among  other  things  provided 
for  appointment  of  plaintiff  as  presi- 
dent and  general  manager  of  com- 
pany, was  not  illegal  because  plain- 
tiff was  to  be  engaged  for  a  term  of 
three  years,  whereas  McEUnney's  N. 
Y.  Stock  Corporation  Law  $  60,  pro- 
vides in  effect  that  directors  may  re- 
more  a  president  at  pleasure,  since 
even  if  plaintiff  were  ineligible  to  as- 
sume post  of  president,  be  would 
remain  eligible  for  post  of  general 
manager.    Id. 

Boxlag  Management  Agreements.— 
Where  contract  for  manogement  of 
a  professional  boxer  provided  for  two 
managers,  whereas  the  State  Athletic 
Commission  allows  only  one,  and  was 
for  a  term  longer  than  the  commis- 
sion authorized  and  gave  the  managers 
a  greater  share  of  the  boxer's  earn- 
ings than  the  commission  allowed  and 
was  never  approved  by  the  commis- 
sion, the  contract  was  illegal.  Baksi 
V.  Wallman,  1946,  62  N.Y.S.2d  26,  af- 
firmed 270  App.Div.  995,  63  N.Y.S.2d 
216,  modified  on  other  grounds  271 
App.I>iv.  422.  66  N.Y.S.2d  894.  af- 
firmed 207  N.X.  45,  74  N.EJZd  172. 
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Violation  of  Domestic  Relation 
Law, — Construed  in  light  of  circum- 
stances disclosed,  including  practical 
construction  put  upon  agreement  by 
parties  thereto,  as  evidenced  by  their 
conduct,  agreement,  empowering 
spouse  bringing  foreign  divorce  ac- 
tion to  retain  counsel  for  purpose  of 
appearing  in  divorce  action  and  de- 
fending same  for  other  spouse,  was 
violative  of  McKinney's  Domestic 
Relations  Law,  forbidding  husband  or 
wife  to  contract  to  alter  or  dissolve 
marriage.  MacPherson  v.  MacPher- 
son,  1956,  1  Misc.2d  1049,  149  N.Y.S. 
2d  525. 

Violation  of  federal  laws. — ^Where 
food  broker  and  person  who  bought 
from  him  for  purpose  of  resale  to 
Egyptian  customer  entered  into 
agreement  whereby  broker  would  be 
responsible  for  failure  of  packer  to 
remove  underlying  herring  labels 
from  some  of  cans  of  herring  parties 
were  attempting  to  palm  off  as  mack- 
erel, agreement  was  repugnant  to 
public  policy  and  unenforceable,  and 
violative  of  federal  food,  drug,  and 
cosmetic  act.  Miltenberg  &  Samton, 
Inc.  V.  Mallor,  1956,  1  A.D.2d  458, 
151  N.Y.S.2d  748. 

§  404.  Bevenne  Statutes  Qener- 
aUy 
Statutes  Cited  In  Text.  McKin- 
ney's Tax  Law  {  258,  as  last  amend- 
ed by  L.1921,  c  532,  provides:  "No 
mortgage  of  real  property  shall  be 
recorded  by  any  cotmty  clerk  or  regis- 
ter, unless  there  shall  be  paid  the  tax 
imposed  by  and  as  in  this  article  pro- 
vided. No  mortgage  of  real  prop- 
erty which  is  subject  to  the  taxes 
imposed  by  this  article  shall  be  re- 
leased, discharged  of  record  or  re- 
ceived in  evidence  in  any  action  or 
proceeding,  nor  shall  any  assignment 
of  or  agreement  extending  any  such 
mortgage  be  recorded  unless  the 
taxes  imposed  thereon  by  this  article 
shall  have  been  paid  as  provided  in 
this  artide.  No  Judgment  or  final 
order  in  any  action  or  proceeding 
shall  be  made  for  the  foreclosure  or 
the  enforcement  of  any  mortgage 
which  is  subject  to  the  tax  imposed 
by  this  article  or  of  any  debt  or  obli- 
gation secured  by  any  such  mortgage, 
unless  the  taxes  imposed  by  this  ar- 
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ttd*  shall  have  been  paid  aa  prorided 
in  this  artide;  and  whenever  it  shall 
appear  that  any  mortgage  haa  bean 
recorded  without  parment  of  the  tax 
imposed  by  this  arddo  there  ahall 
be  added  to  the  tax  a  sum  eqnal  to 
one-half  of  one  per  centum  thereof 
for  each  month  or  fraction  of  a 
month  for  the  period  that  the  tax 
remains  unpaid,  except  where  it  conld 
not  be  determined  from  the  face  of 
the  instrument  that  a  tax  was  due, 
or  where  an  advance  haa  been  made 
on  a  prior  advance  mortgage  or  a  cor- 
porate trnst  mortgage  without  pay- 
ment of  the  tax.  in  which  case  there 
shall  be  added  to  the  tax  a  sum  eqnal 
to  one  per  centum  thereof  for  eadi 
month  or  fraction  of  a  month  for 
the  period  that  the  tax  remains 
unpaid.  In  any  case  where  a  mort- 
gage of  real  property  subject  to  the 
tax  imposed  by  this  artide  has  here- 
tofore been  recorded  or  is  hereafter 
recorded  in  good  faith,  and  the  county 
derk  or  register  has  held  sudi  mort- 
gage nontaxable  or  taxable  at  one 
amount,  and  it  ahall  later  appear 
that  it  was  taxable  or  taxable  at  a 
greater  amount,  the  state  tax  com- 
mission may  remit  the  penalties  in 
excess  of  one-half  of  one  per  centum 
per  month." 

Federal  Internal  Rer- 
enue  Statute  of  1918  imposing  tax  on 
ship  brokers  is  a  revenue  statute  only 
and  does  not  prevent  a  shipbrdcer 
from  recovering  for  services,  though 
he  does  business  without  having 
paid  the  tax  imposed.  Christopher- 
sen  V.  United  States  Nav.  Co.,  (N. 
Y.  Munic.  Ct  1923)  121  Misc.  778, 
208  N.  Y.  6.  902. 

State  Income  Tax.— Where  provi- 
sion of  separation  agreement  requir- 
ing husband  to  reimburse  wife  for 
state  and  federal  income  taxes  paid 
by  wife  on  income  received  pursuant 
to  agreement  was  illegal  as  to  state 
income  tax  under  McKinney'a  Tax 
Law,  S  385.  Mahana  v.  Mahana, 
1947,  69  N.Y.S.2d  «29. 

§  406.    Stock  Transfer  Tax 

Generally 

Statutes  Cited  In  Text  HcKb- 
Bey's  Tax  Law,  {  278^  •■  amended 
by  L.1944.  c  204,  eC.  UanA  18, 1944, 


provides:  "Vo  transfer  of  eertUeatee 
taxable  under  this  artide  made  after 
June  first,  nineteen  hundred  and  five, 
on  which  a  tax  is  imposed  by  this 
artide,  and  which  tax  is  not  paid  at 
the  time  of  such  transfer  shall  be 
made  the  basis  of  any  action  or  legal 
proceedings,  nor  shall  proof  thereof 
be  offered  or  received  in  evidence  in 
any   court  in   this   state." 

§  408.  Enforcement  of  Un- 
stamped Executory  Contract 
Statutes  Cited  in  Text.  McEin- 
ney's  Tax  Law,  S  270,  snbd.  5,  par. 
(g),  was  amended  by  L.1959,  c.  769, 
eff.  May  1, 1959,  to  read:  "(g)  Deliv- 
eries or  transfers  from  the  name  of 
the  owner  to  a  broker  for  sale,  or 
deliveries  by  or  transfers  from  the 
name  of  a  broker  to  a  customer  for 
whom  and  upon  whose  order  he  has 
purchased  the  same;". 

§  410.    Statutes  of  Descent  and 
Distribution 

Statutes  Cited  In  Text.  McKin- 
ney's  Deced^it  Bstate  Law,  {  36,  was 
repealed  by  Ii.1919,  c.  293,  J  2.  eS. 
Sept.  1,  1919,  and  the  subject  mat- 
ter thereof  was  made  a  part  of  sec- 
tion 35  of  said  law. 

Agreement  to  Devise 
Property  by  Will  aa  Valid.— Salem  v. 
Finney,  (Sup.  1926)  127  Miso.  387. 
215  N.  Y.  8.  553;  McCormack  v.  Hoi- 
stead,  (Sup.  1928)  132  Misc.  918,  231 
N.  Y.  S.  213;  Canute  v.  Miner,  (Sup. 
Eq.  T.  1930)  187  Misc.  717,  244  N.  Y. 
S.  288:  In  Re  Green's  Estate  (1936) 
246  App.Div.  738,  283  N.Y.S.  857. 

Contract  to  Make  Particnlar  IMe- 
position  of  Property  as  Validv — ^Me- 
C^allum  V.  Pickens,  (1925)  126  Miw!. 
436,  213  N.  Y.  8.  110. 

Contract  to  make  win  is  not  op- 
posed to  public  policy.  Barrett  v. 
Miner,  (Sup.  Eq.  T.  1922)  119  Misci 
230,  106  N.  Y.  S.  176. 

No  rule  of  public  policy  prohibits 
eontracts  to  leave  certain  property 
by  will  ic  consideration  of  anpport 
or  services  furnished  the  promisor. 
Blaisdell  v.  Spencer.  (Sup.  1986) 
124  Miae.  SOS,  208  N.  Y.  S.  496. 

Contract  to  Execute  W3i  as  Vet 
bcapadtatlag  Testator  from ' 
Another    WilL— Schley    r. 
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(Sup.  1927)  131  MiBc.  208,  226  K.  T. 
a  463. 

Suffloiency  of  Evidenoe.— Xusko  t. 
Wyshnovski  (1835)  246  App.Dir.  '672, 
283  N.T.S.  494. 

Agreement  to  Execute  Mutual  Wills. 
—In  re  Lamerdin's  Estate  (1935)  157 
Misc.  431,  284  N.Y.S.  608,  affirmed 
247  ▲pp.Div.  887,  288  N.Y.a  765. 

Oral  Agreement  to 
Devise  Property  by  Will  as  Valid. — 
Salem  v.  Finney,  (Sup.  192«)  127 
Misc.  387,  215  N.  Y.  S.  663;  Matter 
of  Seifried,  (Sur.  1927)  130  Misc. 
229,  224  N.  Y.  S.  276. 

Proof  of  Oral  Agreement  Must  Be 
Clear  and  Conyincing. — ^Matter  of 
Seifried,  (Sur.  1927)  130  Misc.  229, 
224  N.  Y.  S.  276. 

Oral  Agreement  not 
to  be  Performed  Within  Year. — An 
oral  agreement  by  a  testatrix  that  it 
her  minor  daughter  would  attend 
certain  boarding  school  until  she 
graduated  therefrom  that  she  would 
leave  her  stipulated  amount  of  money 
by  will,  and  that  if  testatrix'  hus- 
band would  finance  such  undertaking 
she  would  repay  him  during  her  life 
or  by  will,  held  void  under  Personal 
Property  Law,  §  31,  snbd.  1.  Matter 
of  OalTin,  (Sur.  1933)  148  Misc.  54C, 
206  N.  Y.  S.  113. 

Provision  Not  Retroaetlve.— Doyle  v. 
Gleason,  (Sup.  1934)  152  Misc.  641, 
274  N.Y.S.  183.  atF  (1935)  244  App. 
DiT.  62,  278  N.Y.S.  802. 

Under  section  31  of  the  Personal 
Property  Law  a  written  memorandum 
is  necessary  to  a  valid  contract  to  be- 
queath property  or  make  a  testamen- 
tary provision  of  any  kind. — Doyle  v. 
Oleason,  (Sup.  1934)  152  Misc.  641, 
274  N.Y.S.  183,  aff  (1935)  244  App. 
Div.  62.  278  N.Y.S.  802. 

Change  In  Position.— A  contract  not 
to  revoke  a  wUl  or  to  make  a  will 
may  be  enforced  even  when  not  in 
writing,  if  there  has  been  a  change 
in  position  of  the  parties  other  than 
through  marriage.— In  re  Goldberg's 
Bstate  (1937)  276  N.Y.  186,  9  N.B. 
2d  829. 

§  411.    Sunday  Lavs 

Statutory  Modification.  McKinney's 
Penal  Law,  §  2152,  as  added  by  L. 
1062,  c.  301,  eff.  March  28,  1952  per- 


mits legitimate  theatrical  prodnctions 
under  certain  conditions. 

Penal  Code  }§  263,  266,  are  now 
Penal  Law,  H  2143,  2146. 

Sunday  Laws. —  A 
contract  to  give  a  course  of  instruc- 
tion in  the  rudiments  of  education, 
at  the  home  of  the  party  to  be 
taught,  though  it  contemplates  or 
expressly  provides  for  the  giving  of 
such  instruction  on  Sunday,  in  no 
way  tends  to  a  serious  interruption 
of  the  repose  of  religious  sentiment 
of  the  community,  and  consequently, 
though  it  may  involve  "  labor,"  is 
not  rendered  illegal  by  the  provision 
of  the  Sunday  laws  prohibiting 
labor  on  Sunday.  Key  System  In- 
stitute V.  Weissman,  (Sup.  App.  T. 
1921)  117  Misc.  295,  191  N.  Y.  S. 
320,  applying  People  v.  Dunford, 
(1912)  207  N.  Y.  17.  100  N.  K.  433, 
in  which  it  was  held  that  one  who 
on  Sunday  solicits  another  to  make 
a  purchase  of  real  estate  does  not 
violate  the  Sunday  laws,  and  dis- 
approving Bilordeanx  v.  H.  Bencke 
Lith.  Co.,  (Com.  PL  Sp.  T.  1890)  16 
Daly  78,  30  State  Bep.  666,  9  N.  Y. 
S.  607. 

§  413.  Statute  Prohibiting  Cor- 
rnption  of  Agents  Generally 
Contract  Incapable  of 
Ratification. — A  contract  in  violation 
of  section  439  of  the  Penal  Law  and 
which  provided  that  the  lessees  of 
property  would  pay  the  agent  of  the 
lessor  certain  annual  payments  dur- 
ing the  term  of  the  lease,  is  unen- 
forcible,  and  cannot  be  ratified  by 
the  lessor  so  as  to  permit  recovery 
by  agent.  Babcock  v.  Warner  Bros. 
Theatres,  (Sup.  1934)  240  App.  Div. 
466,  270  N.  Y.  S.  765. 

§  414.    Transactions  within 

Prohibition     and     Proof     of 
Bribery  of  Agent 

To  bring  a  transac- 
tion within  the  statute  against  the 
bribery  of  agents  the  person  to 
whom  the  compensation  is  to  be  made 
for  his  influence  must  be  the  agent 
or  fiduciary  or  the  person  upon  whom 
the  influence  is  to  be  used,  and. 
wiere  the  evidence  is  conflicting,  the 
question  aa  to  whether  he  occupies 
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tuch  a  position  ia  ordinarily  one  for 
the  jury,  and  where  their  finding  is 
that  he  did  not  occupy  such  a  posi- 
tion it  is  error  tur  the  trial  court 
to  set  aside  such  finding  and  direct 
a  new  trial.  Uoldberger  v.  Barwess, 
(Sup.  App.  T.  1»22)  103  N.  Y.  8. 
249. 

§  416.  Statutes  Begolating  In- 
Buruice  Business 

Statutes  Cited  In  Text.  McKin- 
ney's  Insurance  Law  of  1900,  H  87, 
98  and  63,  are  now  Insorance  Law  of 
1939.  M  213,  214  and  S  respectively. 
Statute  Regulating 
Insurance  Business. —  Peabody  t. 
Travelers'  Ins.  Co.,  (1925)  240  N. 
T.  611, 148  N.a  061. 

A  contract  by  an  insurance  broker 
to  furnish  insurance  at  a  fixed  rate 
is  not  necessarily  illegal  aa  viola- 
tive of  the  statute  prohibiting  an  in- 
surance agent  from  eharing  oom- 
missions  with  the  insured  Tanen- 
!»ium  V.  Kotlienlierg,  (Sup.  1922) 
201  App.  Oiv  272,  l»4  N.  Y.  S. 
816. 

Party  Not  In  Pari 
Delicto— -Recovery  of  Honey  Paid. — 
A  person  purrhaeing  land  under  a 
c(intract  which  contained  an  insur- 
Hnre  provision  which  rendered  the 
contract  one  of  insurance,  and  who 
did  not  know  of  the  illegality  thereof 
due  to  vendor's  want  of  capacity  to 
execute  such  contract,  may  recover 
sums  paid  thereunder,  he  not  being 
in  pari  delicto.  Barna  v.  Clifford 
Country  Estates,  (City  Ct.  1932)  143 
Misc    813.  2m  N.  Y.  S.  671. 

Venue  Clause.— The  New  York 
courts  will  not  r<>ooiniize  a  venue 
clause  in  a  life  policy  which  ousts 
New  York  courts  of  jurisdiction,  but 
Riich  clause  n'ill  be  heeded  as  in- 
dication of  parties'  intention  as  to 
ihe  governing  law.  Kleve  v.  Basler 
I^bens-Versicherungs-OeseUschaft  In 
Rnsel.  1943.  182  Misa  776,  46  N.Y. 
S.2d  882. 

§  416.  Statntes  Begnlating 
Banking  Business 

Agreement  for  Over- 
drafts by  Bank  Depositor. — An  agree- 
ment by  a  bank  with  its  depositor, 
that  the  depositor  may  overdraw  his 


account  by  issning  check*  for 
amounts  beyond  the  balance  to  his 
credit  and  when  these  are  presented 
for  payment  the  bank  may  with- 
hold or  conceal  from  the  payee  the 
information  that  there  are  no  fund* 
for  payment  from  the  time  the 
checks  are  presented  until  the  close 
of  the  banking  day,  is  against  pub- 
lic policy  and  void.  And  an  action 
cannot  be  maintained  against  the 
bank  by  the  depositor  for  a  breach 
of  such  a  c<«tract.  8.  R.  ft  P. 
Import  Co.  T.  American  Union  Bank, 
(Sup.  Sp.  T.  1924)  122  Misc.  798. 
204  N.  Y.  8.  765. 

Contract  of  Employ- 
ment Providing  for  Liquidated  Dam- 
ages hi  Case  of  Discharge. — Under 
section  5136  of  the  United  States  Be- 
vised  Statutes  (U.  S.  Code,  tit.  12, 
I  24),  providing  that  a  National 
Bank  "shall  have  the  power  to  elect 
or  appoint  directors  and  by  its  board 
of  directors  to  appoint  a  *  *  * 
vice-president,  •  •  •  define  tbeir 
duties  •  •  •  dismiss  such  officers 
or  any  of  them  at  pleasure  and  ap- 
point others  to  fill  their  places,"  a 
contract  by  a  National  bank,  employ- 
ing a  vice-president  for  a  definite 
term,  which  forbids  his  discharge  ex- 
cept under  penalty  of  paying  com- 
pensation for  the  full  term,  violates 
the  statute  and  is  unenforcible. 
Copeland  v.  Melrose  Nat.  Bank,  (Sup. 
1930)  229  App.  Div.  311.  241  N.  Y. 
S.  429. 

Violatloa  of  Homo 
Owner's  Loan  Aot.— Where  mortgagee, 
in  connection  with  procurement  of 
loan  from  Home  Owner's  Loan  Corpo- 
ration, discharged  its  second  and  third 
mortgages  for  $2,500  as  paid,  deliv- 
ered notes  secured  by  such  mortgagee 
to  Home  Owner's  Loan  Corporation, 
and  received  from  owners  $830  note  se- 
cured by  second  mortgage,  secret  note 
executed  by  owners  to  mortgagee  for 
balance  of  indebtedness  held  invalid 
as  violative  of  Home  Owner's  Loan 
Act.  First  Citizens  Bank  &  Tmst  Co. 
V.  Speaker  (19.S6)  169  Misc.  427,  28T 
N.Y.S.  881.  modified  (1987)  300  App. 
Div.  824.  294  N.Y.8.  737. 

Repurchase  of  Stock. — Contract  by 
which  defendant  title  company,  wbldl 
held  a  controlling  interest  in  stock 
of  bank,  transferred  stock  to  plain- 
tiff to  qnali^  plaintiff  as  a  director 
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:flnd  agreed  to  reparchase  bank  stock 
if  plaintiff  should  cease  to  be  a  di- 
rector of  the  bank,  was  invalid  as 
violative  of  McEanney's  N.X.Banking 
Law,  8§  116,  117  reqoiring  bank  di- 
rector to  share  business  risks  of  bank 
to  extent  of  undilated  ownership  of 
prescribed  amount  of  stock  in  bank. 
Tooker  v.  Inter-County  Title  Guaran- 
ty &  Mortg.  Co.,  3946,  295  N.T.  386, 
48  N.E.2d  179,  167  A.L.B.  385. 

§  417.  Statntes  Reqniriitg  Li- 
cense to  Engage  in  Trade  or 
Bneiness  Oenerally 

Unlicensed  real  estate 
Agent  cannot  recover  for  services. 
Roman  v.  Lobe,  (Sup.  1926)  213 
App.  Div.  162,  208  N.  Y.  S.  617; 
Kubtn  V.  Brotter,  (Sup.  App.  T. 
1924)  123  Misc.  928,  206  N.  Y.  6. 
069;  Tamarin  v.  Fitzpatrick,  (Sup. 
App.  T.  1925)  125  Misc.  823,  211 
N.  Y.  8.  616  J  Roman  v.  Lobe,  (1926) 
243  N.  Y.  61,  162  N.  E.  461,  affirming 
213  App.  DiT.  162,  208  N.  Y.  S.  617; 
Cray  v.  Evans,  (Sup.  1926)  217  App. 
Div.  333,  216  N.  Y.  S.  710;  Bendell 
V.  Dominicis,  (1929)  251  N.  Y.  305, 
167  N.  E).  452,  reversing  225  App. 
Div.  835,  232  N.  Y.  S.  696;  Secken- 
dorff  V.  Halsey,  Stuart  A  Co.,  Inc., 
(Sup.  Spec.  T.  1929)  135  Misc.  241, 
237  N.  Y.  S.  450;  Baird  v.  Krancer, 
(Sup.  Tr.  T.  1930)  138  Misc.  360,  248 
N.  Y.  S.  85. 

Unlicensed  real  estate  agent  cannot 
recover  for  services  though  he  ob- 
tains a  license  before  conveyance  is 
made;  he  must  have  his  license 
when  the  services  were  rendered. 
Goldin  V.  Shankroff,  (Sup.  App.  T. 
1926)  125  Misc.  822,  211  N.  Y.  8. 
669. 

Where  in  an  action  by  an  un- 
licensed real  estate  broker  for  com- 
missions, claim  was  made  that  he 
«abnutted  certain  information  to  de- 
fendants in  connection  with  the 
financing  of  a  real  estate  transac- 
tion, and  because  of  his  efforts  he  was 
«ntitled  to  commiasious,  and  the  evi- 
dence showed  that  the  object  of  t^e 
transaction  was  to  obtain  moneys  to 
be  secured  by  an  incumbrance  upon 
or  a  transfer  of  an  interest  in  real 
estate,  within  the  meaning  of  section 
440  of  the  Real  Property  Law,  plain- 
tiff  could    not   recover    commissions 
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without  alleging  and  proving  that  be 
was  a  duly  licensed  real  estate  broker. 
Seckendorff  v.  Halsey,  (Sup.  Spec.  T. 
1929)  136  Misc.  241,  237  N.  Y.  8.  460.' 
Article  12-A  of  the  Real  Property 
Law,  requiring  real  estate  brokers  to 
cover  every  transaction  in  which  an 
interest  In  real  estate  may  be  part 
of  the  subject  of  transfer.  It  does 
not  apply  to  one  who  exercises  the 
calling  of  selling  or  exchanging  busi- 
nesses as  going  concerns  although,  ae 
part  of  the  good  will,  such  sales  may 
procure  a  license,  is  not  intended  to 
include  the  lease  of  a  store  or  build- 
ing. As  failure  to  procure  a  license 
is  made  a  crime  the  statute  must  not 
be  extended  by  implication.  In  an 
action,  therefore,  to  recover  commis- 
sions for  negotiating  the  sale  of  a 
restaurant  business,  including  the 
store,  lease,  good  will,  fixtures  and 
merchandise,  a  dismissal  of  the  com- 
plaint, on  the  ground  that  plaintiff 
had  not  procured  a  license  as  a  real 
estate  broker,  was  erroneous.  Up 
was  not  obliged  to  take  out  a  license 
and  was  not  barred  from  maintaining 
an  action  to  recover  compensation  if 
he  had  earned  it  Weingast  v.  Riallo 
Pastry  Shop,  Inc.,  (1926)  213  N.  Y. 
113.  152  NM  683,  and  see  Shalov  v 
Kosovsky,  1829,  138  Misc.  132,  239 
N.Y.S.  64. 

The  plaintiff  brought  this  action 
to  recover  one-half  of  the  commis- 
sions earned  by  the  defendant  in  the 
sale  of  certain  real  property,  basing 
his  claim  on  an  alleged  agreement 
whereby  the  defendant  agreed  to  pay 
plaintiff  one-half  of  the  commissions 
earned  on  the  sale  of  certain  prop 
erty  if  the  plaintiff  would  procure 
the  owner  thereof  to  engage  the  de- 
fendant to  act  as  broker.  The  con- 
tention by  the  defendant  that  the 
plaintiff  is  prohibited  from  recoverin)t 
one-half  of  the  commissions  by  sec- 
tions 440  and  442  of  the  Real  Prop- 
erty Law  (added  by  Laws  of  1922. 
chap.  672,  as  amd.  by  Laws  of  1924. 
chap.  679),  and  by  section  442-d  ras 
renum.  and  amd.  by  Laws  of  1926. 
chap.  831),  in  that  he  was  not  a 
licensed  real  eetate  broker  or  salea- 
man  at  the  time  the  contract  was 
made,  cannot  be  sustained,  for  the 
contract  on  which  the  plaintiff  is 
seeking  to  recover  has  no  relation 
to  the  sale  of  real  property,  butJajk, 
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contract  merely  for  the  procuring  of 
employment  by  the  defendant  through 
the  efforts  of  the  plaintiff.  Stoat  t. 
William  Eennelly,  Inc.,  (Sup.1026) 
218  AppJNT.  386,  218  N.X.8.  259. 

An  attorney  at  law  is  not  required 
to  be  licensed,  pursuant  to  the  pro- 
visions of  section  442-f  of  the  Real 
Property  Law,  in  order  to  act  as  a 
real  estate  broker.  Accordingly,  a 
complaint  in  an  action  to  recover  the 
reasonable  value  of  services  as  a 
broker  in  obtaining  a  lessee  for  de- 
fendant which  alleges  that  plaintiff  is 
an  attorney  at  law  duly  licensed  to 
practice  as  such  and  is  engaged  in  the 
real  estate  brokerage  business  but 
fails  to  allege  that  he  was  licensed  to 
act  as  a  real  estate  broker,  states  a 
good  cause  of  action.  Weinblatt  t. 
Parkway-St.  Johns  Place  Corp.,  (Sup. 
Spec.  T.  1»30)  136  Misc.  743,  241  N. 
Y.  S.  721. 

Splitting  Commissions  with  Party 
to  Exchange. — An  agreement  by  a 
broker  to  pay  to  a  party  to  an  ex- 
change of  property  a  part  of  the 
commissions  to  be  received  by  the 
broker  for  effecting  the  exchange  is 
not  on  its  face  a  violation  of  section 
442  of  the  Beal  Property  Law  for- 
bidding real  estate  brokers  from 
splitting  commissions  except  with 
licensed  salesmen  or  brokers  or  one 
without  the  state,  cannot  be  sus- 
tained. This  section  was  intended 
to  strengthen  the  general  provisions 
that  after  October  1,  1S22,  no  one 
should  act  as  a  real  estate  broker 
without  a  license  and  prevent  un- 
licensed persons  from  shielding  them- 
selves from  its  penalties  by  using 
the  name  of  a  qualified  broker  and 
then  demanding  a  part  of  the  com- 
missions earned,  and  cannot  be  said 
to  apply  to  an  owner  of  property 
who  consents  to  an  exchange  which 
the  broker  desired  to  effect  for  his 
customer.  J.  L.  Holding  Co.  v. 
Reis,  (1926)  240  N.  Y.  4i24,  148  N. 
a623. 

Sale  of  Sugar  without  License  Re- 
quired by  I^ver  Act. — A  sale  of  supir 
by  a  broker  during  the  World  War 
without  having  obtained  the  license 
required  by  the  Lever  Act  is  illegal 
and  he  cannot  recover  the  price. 
Segal    V.    Chemical    Importing,    etc., 


Co.,  (Sup.  1963)  205  App.  Div.  2S0, 
199  N.  T.  S.  250, 

Architects. — General  Bnsineaa  Law. 
i  77a  (formerly  section  77),  requir- 
ing an  architect  before  being  a^lsd 
or  known  as  an  architect  to  procure 
a  registration  certificate  and  provid- 
ing that  "no  other  person  ahaU  as- 
sume such  title  or  use  the  abbrevia- 
tion R.  A.  or  any  other  words,  let- 
ters or  figures,  to  indicate  that  the 
person  tuing  tiie  same  is  a  registered 
architect,"  is  Intended  to  prevent  un- 
certified person»  from  representing 
themselves  as  registered  architects, 
and  does  not  prohibit  a  person,  not 
so  representing  himself,  from  per- 
forming the  usual  work  of  an  archi- 
tect and  receiving  compensation 
therefor.  Roth  v.  floater  Realty 
Co.,  (Sup.  App.  T.  1922)  119  Misc. 
686,  197  N.  Y.  8.  220. 

Sight  of  Unregistered  Broker  to 
Recover  Advances. —  The  fact  that  a 
stock  broker  has  not  been  registered 
as  required  by  Tax  Law,  {  275,  mak- 
ing it  a  misdemeanor  for  a  broker 
to  do  business  without  being  regis- 
tered, has  been  held,  even  though 
it  wonla  prevent  his  recovery  for 
serviceR  rendered,  not  to  render  his 
contract  to  advance  moneys  for  the 
purchase  of  stock  for  his  client  il- 
legal, so  as  to  preclude  a  recovery 
by  him  of  the  moneys  so  advanced. 
Silinsky  v  Lustig.  (City  Ct.  Tr.  T. 
1922)  118  Misc.  298.  192  K.  Y.  & 
837. 

§  418.    Application  of  Bole 

of     Particular     Business     or 
Trade  Generally 

Statutes  Cited  in  Text  McKin- 
ney's  Insurance  Law  of  1900,  §  138-a, 
is  now  Insurance  Law  of  1939,  {{  Zi, 
123. 

Subdivision  0  of  said  section  123 
was  amended  by  L.ig45,  c.  624.  S  L 
and  L.1948.  c.  (i21.  eff.  July  1.  1948  to 
cover  requirements  of  application 
prior  to  issuance  of  certificate. 

National  Prohibition 
Law. —  A  sale  of  intoxicating  liquor 
where  neither  the  seller  nor  the  pur- 
chaser has  the  required  permit  to 
sell  or  purchase,  is  illegal  and  con- 
sequently  no   recovery    can   be  kad 


152 


Digitized  by 


Google 


ILLEGAUTT 


§   421 


for  the  nnpaid  price.  Adler  t.  Zim- 
merman, (1922)  233  N.Y.  431.  136 
N.E.840. 

The  Volsteaa  Act  does  not  pro- 
hibit all  traffic  in  intoxicating  liq- 
aors,  and  a  contract  for  the  sale 
of  wines,  which  expressly  provides 
that  it*  sale  is  for  lawful  use  and 
requires  the  bujer  to  obtain  the 
necessary  government  permits  for 
transportation,  is  not  illegal  so  as 
to  preclude  the  seller  from  recover- 
ing the  price.  Ciocca-Lombard!  Wine 
Co.  T.  Fueini,  (Sup.  1083)  204  App. 
DiT.  892,  198  N.  Y.  S.  114. 

Failure  of  Architect 
to  Procure  Certificate. — ^The  provi- 
sions of  article  56  of  the  Education 
Law,  which,  among  other  things,  bars 
any  person  from  practicing  architec- 
ture or  using  the  title  of  architect  in- 
cident to  the  construction  of  any  build- 
ing or  alteration  thereto  costing  more 
than  $10,000,  unless  such  person  on 
or  after  January  1,  1930  shall  have 
first  obtained  from  the  Regents  a 
certificate  as  a  registered  architect, 
is  constitutional  as  a  proper  exercise 
of  the  police  power  of  the  State,  and 
cannot  be  held  to  impair  the  obliga- 
tion of  contracts.  Accordingly,  a 
person  is  not  entitled  to  the  continu- 
ance of  an  injunction  pendente  lite 
reetraining  defendants,  city  officials 
of  the  city  of  Schenectady,  from  in- 
terfering with  plaintiff's  performance 
of  work  as  an  architect  for  the  con- 
struction of  a  high  school  in  said 
city,  where  he  has  failed  to  qualify 
himself  pursuant  to  said  statute,  par- 
ticularly where  there  is  nothing  to 
■bow  that  he  will  suffer  irreparable 
injury  thereby.  Bowen  v.  Schenec- 
tady, (Sup.  Spec.  T.  1930)  136  Misc. 
307,  240  N.  Y.  8.  784. 

§  419.    Plnmben 

No  Recovery  by  Un- 
licensed Plumber  for  Services. —  Kap- 
lan V.  Lammer,  (Sup.  App.  T.  1922) 
193  K.  Y.  S.  2. 

The  installation  of  a  water  tank 
in  lonnection  with  a  hot  water 
heater  is  not,  it  has  been  held, 
"  plumbing,"  so  as  to  render  illegal 
•  ootttract  to  do  such  work  by  one 
not  licensed  as  a  plumber.  Bregnan 
T.  Winkler,  (Srip.  App.  T.  1923)  120 
Misc.  483,  198  N.  Y.  S.  768. 
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§  420.    Practice  of  Medidne 

and  Dentistry 
Statutory  modiflcatioa.  Laws  1956, 
c.  247  added  provision  to  McKinney's 
Education  Law,  §  6612  providing  for 
remedy  of  injunction  to  restrain  il- 
legal practice  of  dentistry. 

Statutes  Cited  la  Text.  McKin- 
ney's Public  Health  Law,  }$  161,  174, 
were  repealed  by  L.1027,  c  85,  {  3, 
eC.  March  7,  1927,  and  the  subject 
matter  transferred  to  the  McKin- 
ney's Education  Law,  §|  1251,  1263, 
now  §§  6502  and  6513,  respectively. 

McKinney'u  Public  Law,  {  208,  was 
repealed  by  L.1927,  a  85,  {  3,  eff. 
March  7,  1927,  and  the  subject  mat- 
ter transferred  to  McKinney's  Edu- 
cation Law,  S  1313,  now  $  6612. 

§  421.    SnbBeqnent  Acqnlsi- 

tion  of  License;    Bemedjring 
Defective      Begistration      of 
Physician 
SUtutes    Cited    in    Text.     McKin- 
ney's Public  Health  Lew,  {  169,  waa 
repealed  by  L.1927,  a  85,  S  3,  eff. 
March  7,  1927,  and  the  subject  mat- 
ter transferred  to  McKinney's  Eklu- 
cation  Law,  §  1259,  now  §  6609. 

Subsequent  acquisi- 
tion of  license  by  real  estate  agent  is 
not  effective  to  enable  him  to  re- 
cover commission  on  sale  made  while 
he  was  unlicensed.  Roman  v.  Lobe, 
(Sup.  1925)  213  App.  Div.  162,  208 
N.  Y.  S.  617. 

Although  plaintiff  was  not  a 
licensed  real  estate  broker  at  the  time 
he  was  employed  by  the  defendants  to 
procure  a  purchaser  for  real  property, 
he  may  maintain  an  action  for  com- 
missions where  there  is  evidence  that 
he  procured  a  proposed  purchaser  for 
the  property,  ready,  able  and  willing 
to  enter  into  a  contract  upon  the 
defendant's  terms,  and  that  all  the 
negotiations  and  services  through 
which  plaintiff  induced  his  customer 
to  accept  defendant's  offer  came  after 
a  date  upon  which  he  procured  a 
license.  Calhoun  v.  Banner,  (1930) 
254  N.Y.  826,  172  N.B.  628. 

Delay  in  Renewal  of  License  as 
Precluding  Recovery  by  Broker  for 
Services.— Roman  v.  Lobe,  (Sup. 
1926)  213  App.  Div.  162,  208  N.  Y. 
8.  617. 
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8  422.    Proof  of  License 

Burden  of  Proof  m 
to  License  under  National  Prohibi- 
tion Law. —  In  an  action  to  recover 
the  purchase  price  of  intoxicating 
liquors,  the  burden,  under  the  na- 
tiuiml  prohibition  law,  to  show  that 
the  parties  to  the  sale  have  the  re- 
quired permit  to  sell  and  purchase, 
is  on  the  plaintiff,  and  in  the  ab- 
Kvnce  of  any  proof  on  the  question  no 
recovery  can  be  had.  Adler  ▼.  Zim- 
merman. (ige2)  238  N.  Y.  431,  1S9 
N.E.  84a 

Complaint  in  action  by 
real  estate  agent  must  allege  that  he 
was  duly  licensed.  Gray  v.  Evans, 
(Kup.  1926)  217  App.  Div.  333,  216 
N,  Y.  S.  710. 

The  statute  requiring  real  estate 
brokers  or  agents  to  obtain  licenses 
(Keal  Prop.  Lew,  §{  440-a  and 
442-d)  expressly  requires  that  in 
actions  by  them  for  compensation 
thi-y  must  allege  in  the  complaint 
and  prove  that  they  were  licensed, 
and  this  applies  to  an  action  for 
lirpac>h  of  a  contract  under  which  the 
broker  is  employed  as  an  exclusive 
ajiprit.  Oroetzinger  v.  Forest  Hills 
Terrace  Corp.,  (Sup.  Sp.  T.  1924) 
12.1   Misc.  274,  205  N.  Y.  8.   125. 

Burden  is  on  plaintiff  to  show 
that  he  wau  a  licensed  real  estate 
broker  when  hia  commissions  became 
iliip  which,  ordinarily,  is  at  the  time 
lie  produced  to  his  principal  a  party 
ready,  wilting  and  able  to  purchase 
nil  the  terms  of  sole  authorized  or 
accepted  by  such  principal.  No  pre- 
«<umptinn  arises  that  the  commis- 
-i.iiB  became  due  on  the  date  when 
the  furir.al  contract  of  purchase  and 
^ale  was  executed.  Bendell  v.  Do- 
miiiicis.  (1929)  251  N.  Y.  305,  167 
N.E.  452. 

Necessity  to  Plead  and 
Prove  Plumber's  License. —  To  entitle 
a  piumher  to  recover  for  services  he 
must  plead  and  prove  that  he  was 
duly  licensed;  but  it  is  also  held 
that  if  the  defendant  fails  in  the 
I'ourt  below  to  raise  the  question  as 
to  licensfe,  he  cannot  do  so  for  the 
first  time  on  appeal.  Kaplan  v. 
Lanzner,  (Sup.  App.  T.  1922)  193 
N.  Y.  S.  2. 


§  424.    Oondncting  Bnsinea   ui' 
der  Fictitioos  Name 

Retroactive  Effect  of 
Statute. — The  amendment  of  sectiim 
440  of  the  Penal  L>aw  by  chapter 
446  of  the  Laws  of  1915,  providinc 
that  "no  person  shall  hereafter  use. 
or  file  a  certificate  for  the  use  of 
any  family  name  or  names,"  to  carry 
on  any  business  in  this  state,  unless 
the  name  or  one  of  the  names  so 
used  is  the  real  name  of  the  person 
or  persons  conducting  the  biisinees, 
or  said  person  is  a  succeseor  in  in- 
terest to  the  person  tlieretofore  using 
such  name,  has  no  retroactive  force, 
and  therefore  does  not  affect  con- 
tracts for  the  employment  of  a  per- 
son to  carry  on  a  business  thereto- 
fore conducted.  Fawcett  v.  Andrews, 
(Sup.  1922)  203  App.  Div.  591,  19T 
N.  Y.  S.  208. 

§  425.    Ultra  Vires  Acts  of  Cior- 

porations 

Statutes  Cited  In  Text.  McSn- 
ney's  General  Corporation  Law,  |  IC^ 
is  now  General  Corporation  Law,  | 
13. 

McKinney's  Labor  Law  of  1900,  S  S, 
is  now  Labor  Law  of  1921,  S§  100, 
220. 

McKinney's  Labor  L«w,  8  220,  subd. 
2,  was  amended  by  L.1947,  c.  851,  5  1, 
eff.  April  14,  1947  by  restricting  labor 
of  laborers,  workmen  and  mechanics 
employed  upon  public  work  performed 
by  the  state  and  its  subdivisions  to  a 
maximum  of  eight  hours  per  day  and 
five  days  per  week  except  in  cases 
of  two  extraordinary  emergencies: 
(1)  a  sudden  or  unexpected  occur- 
rence or  condition  calling  for  imme- 
diate action  and  (2)  a  continuing 
emergency. 

Contract  by  City  Ex- 
empting from  Taxation  as  intra 
Vires. — Troy  Union  E.  Co.  v.  Troy 
(1927)  132  Misc.  534,  230  N.  Y.  S. 
653,  affirmed  227  App.  Div.  351,  238 
N.  Y.  8.  677,  which  was  afBrmed  253 
N.  Y.  697,  171  N.  E.  798. 

Ultra  Vires  Contracts 
Void.— 8284  Corporation  v.  Garey, 
(N.  Y.  Munic.  Ct  1930)  137  Misc. 
197,  242  N.  Y.  S.  413. 

Claim  of  Ultra  Viiee 
not  Available  When  Contract  Kz- 
ecuted. — Dyer    v.     Broadway    CvA. 
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Bank,  (Sup.  1927)  130  Misc.  842,  226 
N.  Y.  S.  525. 

Rescission. — Generall;,  executed  ul- 
tra Tires  contract  may  not  be  rescind- 
ed.—Pink  V.  Title  Guarantee  &  Trust 
Co.  (1937)  164  Misc.  128,  298  N.X.S. 
544. 

Purchaser  of  participation  certifi- 
cates in  bond  and  mortgage  covering 
vacant  land  held  not  entitled  to  re- 
scind purchase  and  recover  amount 
paid  on  ground  that  guaranty  execut- 
ed by  bond  and  mortgage  guarantee 
company  was  ultra  vires,  where  such 
company,  which  for  many  years  rep- 
resented to  public  that  it  had  power 
to  guarantee  bonds  and  mortgages 
and  similar  participation  certificates, 
would  be  estopped  from  setting  up 
defense  of  ultra  vires.  Anderson  v. 
Title  Guarantee  &  Trust  Co.,  1936, 
160  Misc.  881,  290  N.T.S.  508.  af- 
firmed 248  AppJ)iv.  895.  290  N.T.S. 
fUT.  affirmed  274  N.T.  S46,  10  N.E.2d 
644. 

Purchase  of  Stock 
by  Bank. — Whether  a  contract  by  a 
bank  to  purchase  stocks  is  enforce- 
«ble  mu«t  depend  upon  the  facts  and 
circumstances  under  which  the  con- 
tract is  made  and  the  question  can- 
not be  determined  upon  a  motion  to 
dismiss  the  complaint.  In  an  action, 
therefore,  by  stockbrokers,  against  a 
banking  corporation  organized  under 
the  laws  of  this  State,  to  recover  the 
purchase  price  of  certain  stocks  which 
the  complaint  alleged  were  bought 
by  them,  "as  brokers,  at  the  request 
of  the  defendant  and  on  its  promise 
to  pay  therefor  immediately  on  de- 
livery," a  dismissal  of  the  complaint, 
on  motion,  before  answer,  upon  the 
ground  that  the  complaint  on  its  face 
stated  an  illegal  and  void  transaction, 
is  erroneous.  Dyer  v.  Broadway  Cen- 
tral Bank,  (10.30)  2S2  N.  Y.  4:i0,  169 
N.B.635. 

There  is  no  question  that  the  prac- 
tice of  banking  as  it  has  developed  in 
our  day  upholds  the  purchase  of 
securities  for  the  benefit  of  customers 
whose  deposit  accounts  are  sufficient, 
as  the  result  of  loans  or  otherwise,  to 
justify  the  credit.  The  practice  is  so 
general  that  it  may  be  subject  to 
judicial  notice.  In  many  banks  spe- 
cial departments  are  organized  for 
that  very  purpose.    Block  v.  Pennsyl- 


vania Exch.  Bank,  (1930)  253  N.  Y. 
227, 170  N.B.  900. 

A  contract  for  the 
supplying  of  electrical  current  by  a 
corporation  not  subject  to  the  regula- 
tion of  the  provisions  of  the  Public 
Service  Commission  Law  is  ultra 
vires.  8284  Corporation  v.  Garey, 
(N.  Y.  Munic.  Ct.  1930)  137  Misc. 
197,  242  N.  Y.  S.  413. 

§  426.  Statute  Prohibiting  Fnr- 
chase  by  Corporation  of  Ita 
Stock 

Purchase  by  Corpora- 
tion of  Its  Stock. — An  agreement  be- 
tween a  corporation  and  a  stock- 
holder for  the  purchase  of  hie  stock 
is  valid  so  long  a«  the  corporate  sur- 
plus is  in  excess  of  the  price  to  be 
paid,  but  where  the  corporation  be 
comes  financially  embarrassed  and 
the  surplus  shrinlcs  to  a  deficit,  tlie 
agreement  is  unenforceable  as  against 
the  corporation.  Where,  however,  * 
claim  for  the  purchase  price  of  stock 
so  sold  is  made,  not  against  the  cor- 
poration but  against  assets  in  the 
hands  of  a  creditors'  committee,  al! 
of  the  stock  of  the  corporation  hav 
ing  been  sold  and  it  having  no  in 
terest  in  the  controversy,  the  claim- 
ant's rights  are  superior  to  those  ol 
subsequent  creditors  of  the  corpora- 
tion who  became  such  with  notice  of 
the  purchase  by  the  corporntinn  of 
its  own  stock  and  to  the  rights  of 
holders  of  preferred  stock.  Cross  v. 
Reguelin.  (1929)  262  N.  Y.  202,  169 
N.B.  378. 


§  427.  Statute  Relating  to  For- 
eign Corporations 
Statutes  Cited  In  Text.  McKin- 
ney's  General  Corporation  Law.  g  15, 
is  now  General  Corporation  Law  t 
210. 

Foreign  Corporation 
Not  Authorized  to  Do  Business  in 
State.— Bridge  v.  State,  (1921)  231 
N.  Y.  632,  132  N.  K  876,  affirming 
188  App.  Div.  500,  177  N.  Y.  S.  3: 
Splegel-May-fitern  Co.  v.  Mitchell. 
(Sup.  Sp.  r.  1926)  126  Misc.  604 
eil  N.  Y.  S.  495;  Foreman,  etc.,  Mfg. 
Co.  V.  Artie,  (Sup.  Tr.  T.  1925)  126 
Misc.  760,  211  N.  Y.  8.  602  (lease) 
Action  on  Ccntraet.— 
Statute  providing  that  a  foreign  cor- 
poration doing  business  in  state  shall 
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not  maintain  any  acaon  In  state  upon 
any  contract  made  in  state  nnleaa, 
before  making  contract,  it  shall  hare 
obtained  a  certificate  of  authority, 
does  not  apply  to  contracts  made  by 
a  foreign  corporation  before  it  com- 
mences doing  basiness  in  state.— 
In  re  Scheftel's  Estate  (1037)  276 
N.T.  136.  9  N.E.2d  809. 

Filing    Mechanic's 
Lien. — li  foreign  corporation  may  file 


Contracts  Detrimental  to 


§  428. 


In  General 

Contract  Not  Detri- 
mental to  Public  Service. — Contract 
creating  partnership  was  not  against 
public  policy  because  one  partner  was 
employed  by  U.  8.  Army  Base,  and 
partnership  entered  into  contract  to 
do  work  for  U.  S.  Shipping  Board 
Emergency  Fleet  Corp.  McAndrews 
V.  Franco,  (Sup.  1932)  236  App.  Div. 
797,  256  N.  Y.  S.  409. 

§  130.    Compensation  of  Officers 
for  Performance  of  Ihity 
Statutes  Cltsd  in  Text.    Code  Ofvil 
Procedure    H   8280,    3282,  are    now 


a  mechanic's  lien  and  even  thon^  ii 

may  not  be  able  to  maintain  an  ac- 
tion because  it  has  not  procured  a 
certificate  to  do  business  in  thto 
State,  it  still  may  interpose  a  defense 
and  counterclaim  where  it  is  bronght 
into  court  as  a  defendant.  Warren 
Trading  Corp.  r.  Kraglan  Bldg.  Corp., 
(Sup.  1927)  220  App.  DIt.  3,  229 
N.  Y.  S.  456. 


Public  Service  Oenerally 

MeSnney's  Judiciary  Law,  {  2S2,  and 
McKlnney's  Public  Officers  Law,  J  07, 
respectiTely. 

Lump  Stub  for  Fee 
for  Services. —  A  city  marshal,  under 
section  178  of  the  Hnnicipal  Court 
Code,  is  entitled  only  to  his  statu- 
tory fees  and  the  actual  amount  of 
his  reasonable  and  necessary  dis- 
bursements, and  it  is  a  violation  of 
said  section  for  him  to  demand  or 
charge  a  lump  sum  for  his  service* 
and  disbursement*.  Consequently 
a  check  given  for  such  a  lamp  sum 
Is  unenforceable.  Atierbach  v. 
Hesse,  (Sup.  App.  T.  1964)  laS 
Misc.  65«.  203  N.  Y.  S.  436. 


Contracts  to  Influence  Executive  Officers 


§  436.    In  (Jeneral 

Contract  contemplat- 
ing improper  influence  in  obtaining 
government  contract  is  illegal.  Mc- 
Crath  V.  Buss,  (Sup.  1921)  198 
App.  Div.  524,  190  N.  Y.  S.  597. 

If  no  improper  influ- 
ences are  contemplated  by  the  par- 
ties public  policy  does  not  preclude  a 
contract  for  services  in  negotiating 
sales  to  the  federal  government.  Mc- 
Craith  v.  Buss,  (Sup.  1921 )  198  App. 
Div.  624,  190  N.  Y.  6   697. 

§  438.    Contingent    Compensation 
Contract  on  commis- 
sion basis  to  obtain  reduction  in  un- 
paid price  of  vessels  sold  by  Shipping 


Board.  Haight  v.  Lloyd  Royal  Beige 
Societe  Anonyme,  (Sup.  1926)  217 
App.  Div.  666.  217  N.  Y.  S.  239. 

Out  court*  are  not 
required  to  follow  the  rule  laid  dowa 
by  the  Federal  Supreme  Court  de- 
nouncing all  contracts  for  contingent 
compensation  for  negotiating  sale* 
to  the  federal  government.  McCraith 
V.  Buss,  Snp.1921,  198  App.I>iv.  624. 
190  N.Y.S.  697. 

Proourement  by  Specific  Ageatv— 
A  contract  for  contingent  fees  in  con- 
nection with  the  procurement  of  * 
government  contract  by  a  spedfie 
agent  is  illegal  and  against  pubBe 
policy.  William  Mayer,  Jr.  Co.  v. 
Union  Parts  Mfg.  Co.,  1946,  188  Misc. 
383.  67  N.Y.S.2d  886. 
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Traffic  in  Public  Offices 


§  439.    In  General 

Illegality  of  Contract 
Involving  Trafllo  in  Pubiio  Offloe  or 
Position.— St.  John  v.  Croclcer,  (Sup. 
1935)  154  Misc.  663,  278  N.T.S.  754. 

§  440.    Division  of  Fees  Between 
Officer  and  Deputy 
Statutes    Cited   in    Text.     McKin- 


ney's  P^ial  Law,  {  440  was  amended 
and  §  440-b  repealed  by  L.1948.  c. 
749,  eff.  Sept  1,  1948.  The  subject 
matter  pertaining  to  filing  of  certifi- 
cates by  persons  conducting  business 
under  assumed  name  or  as  partner* 
or  agents. 


Public  Service  Corporation 


§  441.    In  Qeneral 

Rebates  by  Common 
Carriers. — Stevens  t.  Atchison,  etc., 
R.  Co.,  (Sup.  1923)  207  App.  Div. 
442.  202  N.  Y.  6.  105. 

Contract  whereby  operator  of 
street  surface  railroad  was  to  desist 
from  opposing  application  for  fran- 
chise  to  operate  omnibuses  and  bus 


company  agreed  to  pay  to  railroad 
operator  five  cents  for  each  of  its  lo- 
cal passengers  in  operation  of  its 
franchise  was  against  public  policy 
and  unenforcible.  New  York  City 
Transit  Authority  v.  Jamaica  Buses, 
Inc.,  1962,  16  A.D.2d  959,  229  N.Y.S. 
2d  794. 


Vontracti  Detrimental  to  the  Administraiion  of  Justice  Generally 


I 


§  443.    In  General 

Agreement  by  a  third 
person  to  pay  an  attorney  for  services 
in  aiding  the  district  attorney  in  the 
prosecution  of  a  criminal  offense  is 
not  against  public  policy.  Willett  v. 
Schiff,  (Sup.  1924)  208  App.  Div. 
618,  203  N.  Y.  S.  900. 

Watrer  of  Statute  of  Limitations. 
— The  statute  of  limitations  may  not 
be  waived  in  the  origrinal  contract, 
that  is,  at  the  inception  of  liability. 
Croker  v.  Ireland,  (Sup.  1032)  236 
App.  Div.  760,  266  N.  Y.  S.  638. 

Contracts  against  Public  Policy.— 
A  contract  is  void  as  against  public 
policy  when  it  tends  to  injustice  or 
oppression,  restraint  of  liberty,  and 
natural  or  legal  rights.  Camp-Of- 
Ilie-Pines  v.  New  York  Times  Co., 
1945.  1^  Misc.  880.  53  N.Y.S.2d  475. 

Even  if  defendant  newspaper  com- 
pany agreed  to  use  words  "selected 
clientele"  in  newspaper  advertisement 
of  plaintiff's  vacation  camp,  alleged 
contract  was  void  as  being  offensive 
to  morals  and  as  contravening  Civil 
Rights  Law,  §  40,  so  that  no  recovery 
could  be  had  for  breach  thereof.    Id. 


Duty  of  court. — ^If  a  contract  is  il- 
legal, the  court  must  raise  the  issue 
in  the  interest  of  due  administration 
of  justice.     Rapp  v.  Cansdale,  1961, 

Misc.2d  ,   214  N.Y.S.2d  522, 

affirmed  12  A.D.2d  884,  211  N.Y.S.2d 
1002. 

§  444.    Inflnencing    Judicial    Ac- 
tion;   Imposition  on  Court 

Fraud  on  Court  in 
Bankruptcy. — While  an  agreement 
between  attorneys  to  divide  between 
them  the  compensation  to  be  received 
is  not  prohibited,  it  is  unlawful  for 
an  attorney  to  enter  into  a  secret 
agreement  with  another  attorney 
having  for  its  purpose  the  securing 
of  the  appointment  of  trustees  in 
bankruptcy  who  should  appoint  as 
attorney  one  who  would  divide  his 
fees  with  the  attorney  aiding  in  or 
securing  the  appointment  of  the  trus- 
tees. Such  an  agreement  is  illegal, 
void,  and  nonenforceable,  because  it 
is  contrary  to  public  policy,  good 
morals,  and  is  unprofessional  and 
subyersive  of  the  due  administration 
of  justice.    Marsell  v.  Maires,  (Sup. 
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1922)  203  App.  Div.  846,  190  N.  T.  & 
739. 

§  446.    Compensation  of  Witness- 
es;   General  Bole 

Agieements  for  Com- 
pensation of  Ezpett  WitaesMi. — 
Martin  v.  Donnelly,  (Sup.  1928)  22S 
App.  Div.  704,  231  N.  Y.  S.  814. 


§  448.    Agreements   for  Procure- 
ment of  Evidence 

Contract  to  Procure 
Eridence  of  Wife's  Infidelity. — ^A  con- 
tract to  procure  evidence  of  a  wife's 
infidelity,  contingent  in  its  nature, 
is  void,  illegal,  unenforcible  and  in 
contravention  of  the  public  policy  of 
the  state.  Bergoff  Detective  Service 
▼.  Walters,  (Sup.  1933)  239  App. 
Div.  439,  267  N.  Y.  S.  464. 


Ousting  Courts  of  Jurisdiction 


§  449.    In  General 

Saspenslon  of  Members.— Provision 
in  constitution  of  association  prohibit- 
ing members  from  bringing  actions  In 
court  was  contrary  to  law  and  against 
public  policy,  so  that  suspension  of 
member  for  violation  thereof  was 
void.  Lamb  v.  Eastern  Star  Tent  No. 
43  of  Staten  Island,  1039,  13  N.Y. 
S.2d  1015. 

Jurisdiction  of  Remedy  for  Fraad. 
—The  jurisdiction  of  equity  to  relieve 
against  frand  cannot  be  contracted 
away.  Mayer  v.  Hutcheson,  1040, 
18  N.Y.S.2d  691,  reversed  on  other 
grounds  260  App.EHv.  160,  20  N.Y. 
S.2d  698.  afflrir<ed  285  N.Y.  832,  80 
N.E.2d  501. 

Construction  of  Agreement.— One 
may  by  contract  bargain  away  his 
right  to  resort  to  the  courts  in  mat- 
ters which  might  be  the  subject  of  a 
civil  action,  but  agreement  to  do  so 
will  not  be  extended  by  construction 
or  impUcation.  Riverdale  Fabrics 
Corp.  V.  Tillinghast-Stiles  Co.,  1954, 
306  N.Y.  288,  118  N.E.2d  104,  41  A. 
L.R.2d  867. 

Implied     terms     of     Agreement. — 

Where  contract  for  sale  of  yarn  con- 
tained no  arbitration  clause  nor  did 
i  mention  settlement  of  disputes  by 
arbitration,  but  merely  contained  a 
recitation  that  such  "contract  is  also 
subject  to  the  Cotton  Yam  Rules  of 
1938  as  amended",  evidently  referring 
to  regulatory  rules  adopted  by  trade 
associations  of  cotton  yam  dealers, 
one  of  which  rules  contained  an  elab- 
orate exclusive  arbitration  clause, 
parties  to  such  contiact  would  not  be 
deemed  to  have  contemplated  any- 
thing more  than  that  the  Cotton  Yam 
Rules  should  apply  to  completion  of 


sales  under  the  agreement,  and  rule 
requiring  arbitration  would  not  ap- 
ply to  preclude  resort  to  courts.  Riv- 
erdale Fabrics  Corp.  v.  Tillinghast- 
Stiles  Co.,  1954,  306  N.Y.  288,  118 
N.E.2d  104,  41  A.LJl.2d  867. 

Decline  of  Jurisdietlon  by  court, — 
Parties  cannot  by  agreement  ooat 
courts  of  jurisdiction  otherwise  ob- 
taining, but  if,  in  drcnmstances  of 
particular  case,  court  finds  that  sucb 
agreement  is  not  unreasonable,  it  may 
give  effect  by  declining  jurisdiction 
and  relegating  litigant  to  forum  to 
which  he  has  assented.  Schwarts  v. 
Zim  Israel  Nav.  Co.,  1059,  15  Misc2d 
676,  181  N.Y.S.2d  283. 

Arbitration. — ^Arbitration  clause  o£ 
dual  rate  contract  between  shipper 
and  conference  of  carriers  by  water 
was  not  unenforceable  as  improper 
ouster  of  jurisdiction  of  Federal  Mari- 
time Board  and  courts,  and  state  court 
had  power  to  compel  arbitration  of 
claim  for  damages  for  breach  of  con- 
tract in  accordance  with  terms  there- 
of. Pasch  v.  Chemoleum  Corp.,  1900, 
26  Mi8c.2d  925,  210  N.Y.S.2d  738,  af- 
firmed 13  A.D.2d  470,  214  N.Y.S.2d 
644,  appeal  granted  9  N.Y.2d  965,  218 
N.y.S.2d  47. 


8  450.    Restriction  to  Farticiilax 
Oonrt 

Contract  Keqnliing  Be- 
sort  to  Court  of  Foreign  Jurisdiction. 
— Sudbury  v.  Ambi  Verwaltung  Kom- 
manditgesselschaft,  (Sup.1925)  218 
App.Div.  98,  210  N.Y.S.  164;  Parker 
V.  Kranss  Co.  (1935)  157  Misc.  687, 
284  N.Y.S.  478;  £>e  Gorter  v.  Banqae 
De  France,  1041,  176  Misc.  1062.  29 
N.Y.S.2d  842,  affirmed,  1040,  283 
App.DiT.  907,  30  N.Y.S.2d  81S. 
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Contract  or  agreement  which  at- 
tempts to  confer  exclusive  jurisdic- 
tion upon  courts  of  another  state  or 
country  to  exclusion  of  New  York 
courts  will  be  declared  to  be  void  as 
against  public  policy  if  it  is  attempted 
to  be  set  up  as  a  bar  to  an  action 
which  would  otherwise  be  maintain- 
able in  New  York.  Kyler  v.  U.  S. 
Trotting  Ass'n,  1961,  12  A.D.2d  874, 

210  N.Y.S.2d  25,  appeal  denied  12  A. 
D.2d  1004,  212  N.Y.S.2d  1022. 

Agreement  whereby  member  of  as- 
sociation was  confined  in  any  action 
against  association  to  jurisdiction  of 
courts,  federal  or  state,  within  which 
principal  office  of  association  was  sit- 
uated was  void  as  against  public  policy 
when  it  was  set  up  as  bar  to  action 
which  would  otherwise  have  been 
maintainable  In  New  York. — ^Id. 

Provision  in  contract  of  passage  be- 
tween passenger  and  Israeli  vessel  re- 
Qoiring  that  all  disputes  between 
parties  be  litigated  in  courts  of  Israel 
was  not  unreasonable.  Schwartz  v. 
Zim  Israel  Nav.  Co.,  1959,  15  Misc. 
2d  576,  181  N.Y.S.2d  283. 

Agreement  to  Submit  to  Foreign 
Process. — In  a  recent  case  the  Court 
of  Appeals  has  decided  that  it  the 
fact  be  clear  that  in  advance  of  any 
form  of  litigation  or  arbitration  par- 
ties ftctnally  and  intentionally  con- 
tracted that  in  the  event  of  such  a 
proceeding  they  would  render  them- 
selves subject  to  foreign  process,  pub- 
lic policy  does  not  forbid.  Gilbert  v. 
Burnstine,  (1031)  235  N.Y.  348,  174 
N.B.  706.  Compare  Matter  of  Ham- 
burg-American Line,  1980,  135  Misc. 
716,  238  N.Y.S.  331. 

A  domestic  corporation  cannot  by 
contract  onst  the  jurisdiction  of  out 
courts  and  require  an  action  against 
it  to  be  brought,  even  by  a  nonresi- 
dent, in  another  jurisdiction.  Kent  v. 
Universal  Film  Mfg.  Co.,  (Sup.  1922) 
200  App.  Div.  539,  193  N.  Y.  S.  838. 

A  provision  in  an  insutanoe  policy 
issued  in  Russia  to  a  Russian  citizen 
by  an  insurance  company  incorpo- 
rated by  our  state,  limiting  to  Rus- 
sian courts  the  right  of  the  insured 
to  ana  thereon,  will  not  preclude  our 
conrta  from  taking  jurisdiction, 
eiiosberg  v.  New  York  L.  Ins.  Co., 
(enp.  8p.  T.   1026)    126   Misc.  417, 

211  N.  Y.  S.  270. 


Restriction  to  court  of  foreign 
country  if  in  effect  an  agreement  for 
arbitration  before  such  court  may 
furnish  grounds  for  our  courts  to 
stay  proceedings  until  the  arbitration 
is  had.  Kelvin  Engineering  Co.  v. 
Blanco,  (Sup.  8p.  T.  1925)  125  Misc. 
728,  210  N.  Y.  S.  10. 

An  insurance  policy  issued  by  a 
domestic  insurance  company  provided 
that  "any  claims  and  suits  that  may 
arise  under  the  present  insurance, 
are  acknowledged,  by  both  sides,  as 
being  subject  to  the  jurisdiction  of 
the  St,  Petersburg  Courts  only."  In 
denying  the  efficacy  of  this  to  oust 
our  courts  of  jurisdiction  Martin,  J., 
says:  "We  are  of  the  opinion  that 
by  this, clause  it  was  intended  to  re- 
strict litigants  who  desired  to  com- 
mence actions  in  Russia  to  the  courts 
of  St.  Petersburg.  But  it  has  been 
frequently  held  that  the  parties  may 
not  thus  oust  the  courts  of  this  State 
of  jurisdiction.  Moreover,  the  main- 
tenance of  an  action  in  Russia  would 
involve  insurmountable  difficulties  of 
pleading  and  proof."  Sliosberg  v. 
New  York  L.  Ins.  Co.,  (Sup.  1926) 
217  App.  Div.  685.  217  N.  Y.  8.  226. 

Waiver  of  State 
Laws  Conferring  Jurisdiction.— Pur- 
ported waiver  of  provisions  of  laws  of 
any  state  giving  one  of  parties  to  sale 
contract  right  to  sue  before  any  court 
other  than  court  of  buyer's  domicile, 
which  was  part  of  agreement  for  pur- 
clinse  of  merchandise,  held  void  as 
again.<!t  public  policy.  Parker  v. 
Krauss  Co.  (1935)  157  Misc.  667.  284 
N.Y.S.  478.  affirmed  (1937)  249  App. 
Div.  718,   202   N.Y.S.  955. 

Restricting  Jurisdiction  to  Particu- 
lar Court.— Where  construction  sub- 
contract between  parties  having  their 
principal  places  of  business  in  New 
York  county  was  made  in  New  York 
county,  no  question  of  public  policy 
was  involved  which  would  prevent 
application  of  provision  that  place  of 
trial  of  any  suit  should  be  the  county 
of  New  York.  Syracn-se  Plaster  Co. 
V.  Agostini  Bros.  Building  Corpora- 
tion, 1938.  169  Misc.  664.  7  N.Y.8.2d 
897. 

Stipulations  in  contracts  which  pro- 
vide that  any  action  brought  under 
the  contract  must  be  brought  in  a 
specified    county    will    be    sustained 
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where  no  qaestion  of  public  policy  la 
inrolTed.    Id. 


§  461.    Limiting  Time  for  Com- 
mencement of  Action 
Statutes  Cited  ■■  Text    Code  Oivfl 
Procedure  {  414,  ia  now  Civil  Prac- 
tice Act.  i  10. 

Contractual  LimitatioB 
of  Time  for  Conunendng  Action. — 
William  L.  Crow  Conttr.  Co.  v.  Bren- 
nan,  (1922)  233  N.  Y.  636,  136  N.  B. 
940,  affirming  196  App.  Div.  71,  187 
N.  ¥.  S.  493;  Anderson  t.  Pidelity 
Co-operatiTe  F.  Ins.  Co.,  (Sup.  1921) 
116  Misc.  679,  190  N.  Y.  S.  648; 
Mallory  v.  Barrett,  (Sup.  App.  T. 
1922)  118  Misc.  749,  194  N.  Y.  8. 
677;  Mozier  r.  Barrett,  (Sup.  App. 
T.  1922)  193  N.  Y.  8.  679. 

Wl^ere  no  date  or  time  of  perform- 
ance is  specified  in  contract,  parties 
have  reasonable  time  to  perform  and 
cause  of  action  accrues  and  statute 
of  limitations  begins  to  run  as  soon 
as  such  reasonable  time  has  expired. 
Brockhurst  v.  Ryan,  1956,  2  Mi8c.2d 
747, 146  N.Y.S.2d  386. 

Reasonable  Limitation  Less  than 
Statute  Permissible.— Sapinkopf  r. 
Cunard  Steamship  Co.,  (1930)  264  N. 
Y.  Ill,  172  N.B.  200. 

Limitation  of  Time  for  Commenc- 
ing Action  against  Surety. — Banco 
Dngand  v.  Indemnity  Ins.  Co.,  (Sup. 
8p.  T.  1924)  122  Misc.  639,  203  N.  Y. 
S.  541,  afSrmed  (1024)  210  App.Div. 
853  mem.,  206  N.Y.S.  000. 

Pleading  Defense.—  The  defense 
that  the  action  was  not  brought 
within  the  stipulated  time  is  not  an 
affirmation  defense,  as  in  case  of  the 
general  statute  of  limitations,  and 
need  not  be  pleaded.  Potsdam  v. 
Aetna  Casualty,  etc.,  Co.,  (Sup.  1026) 
218  App.  Div.  27,  217  K.  Y.  8.  641, 

Pleadings.— In  a  case  involving  a 
provision  of  statute  or  of  contract 
limiting  time  within  which  suit  must 
be  commenced,  cause  of  action  will  be 
deemed  to  be  the  same  if  the  amend- 
ed and  original  complaints  both  seek 
to  enforce  the  same  obligation  or  lia- 
bility. Abrams  v.  Maryland  Cas.  Co., 
1949,  300  N.Y.  80.  89  N.E.2d  235,  mo- 
tion denied  300  N.Y.  679,  91  N.B.2d 
329. 


§  452.    Arbitration    Agreements; 
Common  Law  Bule 

Arbitration  Agreement 
as  Affecting  Equity  Jurisdiction  for 
Specific  Performance. — ^The  partiM 
cannot  by  a  general  provision  in  a 
contract  of  employment  for  arbitra- 
tion of  disputes  between  the  rat- 
ployer  and  the  employee,  oust  the 
courts  of  jurisdiction  to  enforce  spe- 
cifically, in  a  proper  case,  the  nega- 
tive covenant  of  the  employee  not  to 
engage  in  other  employment  during 
the  term  of  the  contract.  Hariy 
Hastings  Attractions  ▼.  Howard, 
(Sup.  Sp.  T.  1922)  119  Miac.  826, 
19«  H.  Y.  S.  228. 

Partnership  Aareements.— Trial 
court  properly  refused  to  compel 
plaintiff  who  was  seeking  a  partner- 
ship accounting  and  other  eqnitabl* 
relief  to  submit  to  arbitration,  where 
agreement  for  dissolution  of  partner- 
ship did  not  provide  arbitration  as 
exclusive  remedy.  Oioia  v.  Oioia. 
1930,  257  AppJMv.  920,  12  N.YJ3.3d 
7S8. 

Although  provisions  in  dissoIntioD 
of  partnership  agreement  for  arbi- 
tration of  any  disagreement  woaU 
have  been  invalid  at  common  law, 
such  provisions  are  upheld  under 
Civil  Practice  Act,  H  1448-1469.  CH- 
oia  V.  Oioia,  1039,  171  Misc.  68S,  IS 
N.Y.S.2d  720,  affirmed,  1038.  257 
App.DiT.  020,   12  N.Y.a2d  783. 

Law  Governing.— An  agreement  to 
arbitrate  all  differences  arising  under 
contract  relates  to  law  of  remedies, 
which  are  governed  by  law  of  forum. 
Oantt  v.  Felipe  Y.  Carlos  Hurtado  & 
Cia.,  1048.  297  N.Y.  433,  70  N.BJd 
815. 

§  453.    Condition  Precedent 

to  Rii^t  of  Action 

Arbitration  aa  Condi- 
tion Precedent  to  Right  of  Action.— 
Re  Scott,  (Sup.  1922)  200  App.  Div. 
699,  193  N.  Y.  a  403,  affirmed  234 
N.  Y.  639  mem.,  138  N.  B.  438;  Mat- 
ter V.  Qoldberg  Bnterprises,  Inc., 
(Sup.  1027)  ISO  Misc.  887.  226  N.  Y. 
S.  518:  Matter  of  Bngel  (1064)  2«9 
AppJMv.  606,  275  N.Y.S.  788;  De- 
catur Contracting  Ca  t.  Eidward  & 
Murphy  Bldg.  Co..  1838,  166 
614,  2  N.Y.8J2d  870;  SynwoM 
ter  Co.  T.   Agostini  Bnw, 


I 


100 


Digitized  by 


Googl^gi 


ILLEGALITY 


§  453 


Corporation,  1988,  168  Misc.  564.  7 
N.T.S.2d  897. 

Arbitration  is  to  l)e  resorted  to  to 
settle  a  dispute  wlien  and  if  a  dispute 
arises,  and  one  -cannot  seek  aid  of 
tribanal  of  parties'  choice  unless 
there  has  been  compliance  with  con- 
ditions precedent  to  exercise  of  that 
choice.  In  re  Rendell's  Estate,  1969, 
19  Mi8c.2d  37,  189  N.T.S.2d  946. 

Provisions  of  building  contract,  let 
by  town  school  district  Board  of  Ed- 
ucation, that  all  of  architect's  deci- 
sions on  claims  relating  to  execution 
an«l  progress  of  work  or  interpreta- 
tion of  contract  documerts  were  sub- 
ject to  arbitration  and  that  arbitra- 
tors' decision  should  be  condition  pre- 
cedent to  any  right  of  legal  action, 
were  sufiSdently  broad  to  express 
parties'  intention  to  submit  to  arbi- 
tration a  dispute  as  to  whether  cer- 
tain work  constituted  an  extra  and 
reasonable  value  thereof.  Applica- 
tion of  Board  of  Ed.,  Union  Free 
School  Dist  No.  3,  Town  of  Islip, 
Suffolk  County,  1954,  283  App.Div. 
880. 129  N.Y.S.2d  344. 

Agreement  for  arbitration  in  a  for- 
eign  jurisdiction,  while  not  specifl- 
eally  enforceable  by  the  courts  of  out 
state,  may  furnish  ground  for  a  stay 
of  proceedings  until  the  arbitration 
is  bad.  Kelvin  Engineering  Co.  v. 
Blanco,  (Sup.  Sp.  T.  1925)  125  Misc. 
728,  810  N.  Y.  8.  10. 

President  of  corporation  could  not 
maintain  action  to  enjoin  his  removal 
from  office  predicated  upon  stockhold- 
ers' agreement  to  continue  plaintiff  in 
office  while  plaintiff  remained  a  stock- 
holder if  plaintiff  had  failed  to  avail 
himself  of  arbitration  clause  in  agree- 
ment. Blnm  V.  Oxman,  1947,  190 
Misc.  647,  75  N.T.S.2d  177. 

Gioanda  for  Vacatioii  of  Award.— 
"Arbitration  is  intended  to  be  a 
riiort  eat  to  substantial  justice  be- 
twaan  the  parties.  Awards  should 
not  be  impeached,  except  upon  snb- 
•tantial  grounds  and  for  the  reasons 
specified  in  the  law."  Per  Smith,  J. 
And  consequently  when  the  arbitra- 
tion stipulatas  for  the  submission 
"of  any  dispute  arising  out  of  this 
contract,"  this  includes  any  dispute 
arising  as  to  its  proper  construction, 
and  a  difference  between  the  views  of 
the  parties  in  this  respect  is  deter- 

1  H.Y.L.Contrarts— 11 
1962  P.P. 


mined  by  the  award.  Itoh  v.  Boyer 
Oil  Co.,  (Sup.  1921)  188  App.  Div. 
881,  191  N.  Y.  8.  280. 

In  an  arbitration,  only  fraud  or 
palpable  error  tantamount  to  bad  faith 
authorizes  nullification  or  rectification 
of  the  determination,  whereas,  in  case 
of  contract  whereby  a  designated  per- 
son is  to  make  a  determination  to 
avoid  a  possible  controversy,  the  de- 
termination of  the  designee  will  be 
revised  and  corrected  for  an  errone- 
ous interpretation  of  the  contract. 
Heller  v.  Boylan,  1941,  29  N.T.S.2d 
653,  affirmed  263  App.Div.  815,  32 
N.Y.S.2d  131.  reargument  denied  263 
App.Div.  852,  32  N.Y.S.2d  1011. 

That  authorized  agent  was  not 
competent  to  act  by  virtue  of  a 
divided  loyalty  was  not  ground  to 
vacate  arbitration  award.  C.  M.  Sil- 
levoldt,  Ine,  v.  Hay,  1946,  65  N.Y.S. 
2d  571. 

Absence  of  Dispute  or  Controversy. 
—Under  clause  in  contract  providing 
for  arbitration  of  any  controversy  or 
claim  arising  out  of  or  relating  to 
contract,  contractor  could  bring  ac- 
tion at  law  for  balance  on  contract 
price  for  work  done,  and  was  not  re- 
quired to  resort  to  arbitration,  where 
there  was  no  dispute  as  to  such 
claim.  Urban  Contractors  v.  York- 
shire Homes,  1945,  58  N.Y.S.2d  320. 

Repudiation  of  Agreement.— A  par- 
ty to  contract  containing  arbitration 
clause  who  sues  for  breach  of  con- 
tract has  thereby  not  ratified  but  re- 
pudiated the  clause.  Gold  v.  A.  Broi- 
do,  Inc.,  1945,  185  Misc.  1039,  58 
N.Y.S.2d  283. 

Clauses,  EfFectlveness  of. — Where 
respondent  solicited  a  textile  broker 
to  sell  certain  yam  and,  by  sales  note 
the  sale  was  effectuated  to  petitioner, 
and  the  sales  note,  a  copy  of  which 
was  mailed  by  the  broker  to  each  of 
the  parties,  contained  a  provision  for 
arbitration,  that  provision  was  bind- 
ing on  both  parties.  Gera  Fabrics 
Division  v.  Liberty  Fabrics  of  N.  Y., 
Inc.,  1959,  14  Misc.2d  489,  180  N.Y. 
S.2d  406,  affirmed  6  A.D.2d  1001,  177 
N.Y.S.2d  1009. 

Where  arbitration  clause  in  docu- 
ment referred  to  in  construction  con- 
tract did  not  become  an  effective  arbi- 
tration clause  of  the  construction  con- 
tract, there  was  no  right  of  arbitra- 
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tion  under  cause  of  action  based  on 
indemnity  agreement  made  in  relation 
to  the  construction  contract.  North- 
ridge  Co-op.  Section  No.  1  t.  32nd 
Ave.  Const.  Corp.,  1056,  139  N.Y.S.2d 
87. 

§  454.    Statutory    Sanction 

of  Arbitration  Agreement 

Statutory  Modifloation.  Lews  1962, 
c.  34C,  inserted  a  section  144^a 
which  provided  tliat  court  or  judge 
shall  not  consider  whether  claim  is 
tenable  or  otherwise  determine  mer- 
its of  dispute. 

Transfer  of  ArUtratloa  Law  to  CMI 
PraoUoe  Act.— The  Arbitration  Law, 
L.1920,  c.  276,  as  amended,  was  re- 
pealed and  substantially  re-enacted 
as  Article  84,  section  1448  et  seq., 
of  the  avU  Practice  Act  by  UlflS?, 
c.  341. 

Civil  Practice  Act,  §  1458,  subd.  2 
providing  that  arbitration  hearing 
shall  be  adjourned  upon  service  of  no- 
tice of  motion  for  stay  and  immediate 
trial  shall  be  had,  was  intended  to 
avoid  delay  and  expense  and  to  direct 
questions  to  court  for  decision  prior 
to   hearings.     Application   of  Dalcro 

Corp.,  1961,  Misc.2d  ,  213  N. 

Y.S.2d  661. 

Purpose. — The  whole  spirit  and 
purpose  of  the  Civil  Practice  Act,  S 
1448  et  seq.,  article  entitled  "Arbi- 
tration" is  to  hold  parties  to  their 
agreement  and  to  provide  exclusive 
remedy  for  its  attempted  breach. 
River  Brand  Rice  Mills,  Inc.  v.  Lo- 
trobe  Brewing  Co.,  1953.  305  N.Y.  36. 
110  N.E.2d   545. 

The  purpose  of  the  law  relating  to 
arbitration  is  to  give  effect  to  con- 
tracts providing  for  settlement  of  dis- 
putes before  tribunals  of  the  parties' 
own  choosing  by  rendering  such 
agreements  irrevocable  and,  in  effect, 
subject  to  specific  enforcement,  and 
the  law  was  intended  to  strength- 
en and  not  change  rights  and  obliga- 
tions of  parties  to  sucb  agreements, 
and  the  law  does  not  bring  the  con- 
tract into  beit.g  but  adds  a  new  im- 
plement of  remedy  of  specific  per- 
formance for  its  more  effectual  en- 
forcement. Lipschutz  V.  Qutwirth, 
1952,  304  N.Y.  58,  106  N.E.2d  8. 

The  purpose  and  spirit  of  arbitra- 
tion law  is  to  keep  such  proceedings 


freo  from  technical  practices  of 
courts,  and  until  such  time  as  the 
parties  have  made  every  effort  to  dis- 
pose of  matter  by  arbitration,  resort 
to  usual  court  procedure  should  be 
suspended,  and  therefore  respond- 
ent's failure  to  comply  with  notice 
for  pretrial  examination  in  arbitra- 
tion proceeding  would  not  justify 
striking  its  demand  for  ariiitration 
or  staying  all  proceedings.  Stiller 
Fabrics,  Inc.  v.  Michael  Saphier  As- 
sociates. 1956,  1  Mi8c.2d  787,  148  N. 
y.S.2d  591. 

Constitutionality  of  Arbitratlei 
Law,  S  4a,  now  Civil  Praotioe  Act,  i 
1458^— This  section  in  substance  pro- 
vides that  an  award  made  in  an  ar- 
bitration proceeding,  without  previ- 
ous application  to  the  Supreme  Court 
or  a  judge  thereof,  shall  be  valid  and 
enforceable,  but  that  at  any  time  be- 
fore final  judgment,  in  proceedings  to 
enforce  such  an  award,  any  party  to 
the  arbitration  who  has  not  partici- 
pated therein  may  apply  to  the  Su- 
preme Court  or  a  judge  thereof  to 
have  determined  whether  a  written 
contract  providing  for  arbitratioD 
was  made  or  submission  entered  in- 
to, whether  such  party  was  not  in 
defaalt  for  failure  to  comply  there- 
with, or  whether  the  arbitrator,  ar- 
bitrators or  umpire  were  not  appoint- 
ed or  did  not  act  pursuant  to  the 
eontract.  Finsilver  v.  Goldberg,  1930. 
253  N.Y.  882,  171  N.B.  679,  6»  AX. 
R.809. 

It  is  always  a  judicial  question 
whether  there  is  an  agreement  to 
arbitrate  the  tendered  issue.  AppU- 
cation  of  Camhi,  1961,  13  A.I>.2d  752, 
215  N.Y.S.2d  406. 

Whether  laches  is  a  bar  to  applica- 
tion to  compel  arbitration  in  pursu- 
ance of  contract  is,  in  appropriate 
factual  situation,  for  court  to  resolve 
at  outset,  and  not  for  arbitrators  aft- 
er judicial  direction  that  parties  pro- 
ceed to  arbitration.  New  York  Cent 
R.  Co.  V.  Erie  R.  Co.,  1961.  30  Misc. 
2d  362,  213  N.Y.S.2d  16. 

Civil  Practice  Act,  5  1450  respect- 
ing remedy  in  case  of  default  osder 
an  arbitration  agreement,  as  con- 
strued to  extend  the  jurisdiction  of 
a  New  York  conrt  to  the  extent  of 
permitting  a  direcdcm  for  the  entcy 
of    judgment   in    those   cases    winfe 
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New  York  courta  have  juriadiction  of 
the  arbitration  proceeding,  notwith- 
standing the  parties  thereto  are  non- 
residents is  not  unconstitutional  as  a 
denial  of  due  process  in  violation  of 
McKinney's  Const,  art.  1,  §  6  and 
U.S.C.A.Const.  Amend.  14,  §  1  in 
view  of  the  provisions  for  notice  to 
the  parties  affected  which  are  reason- 
ably calculated  to  apprise  them  of  the 
proceedings.  Bradford  Woolen  Corp. 
V.  Preedman.  1947,  189  Misc.  242,  71 
N.T.S.2d  257. 

The  provision  of  Civil  Practice  Act, 
I  1450  by  which  a  contract  for  sub- 
mission for  arbitration  in  state  Is 
deemed  a  consent  to  jurisdiction  of 
State  Supreme  Court  to  enforce  the 
contract  or  submission,  as  applied  to 
non-residents,  is  not  unconstitutional 
as  exceeding  presently  established  lim- 
its for  founding  compulsory  jndidal 
jurisdiction  upon  performance  of  acts 
within  the  state.  Application  of  Lib- 
erty Country  Wear,  1950,  197  Misc. 
581,  96  N.Y.S.2d  134. 

Construction  of  Statute. — Substitu- 
tion of  art»tral  process  for  judicial 
action  is  not  achieved  except  through 
explicit  language,  and  it  is  not  implied 
or  extended  by  construction.  Appli- 
cation of  ChiappineUi-Marx,  Inc., 
1962,  32  Misc.2d  621,  223  N.Y.S.2d 
943. 

Civil  Practice  Act,  §  1448  et  seq. 
is  wholly  remedial  and  only  makes 
promise  to  arbitrate,  under  certain 
prescribed  conditions,  specifically  en- 
forceable in  courts.  New  York  Cent. 
R.  Co.  V.  Erie  R.  Co.,  1961,  30  Misc. 
2d  362,  213  N.Y.S.2d  15. 

The  1941  Amendment  to  C.P.A.  § 
1448  et  seq.,  authorizing  inclusion  in 
arbitration  contracts  of  questions 
arising  from  valuations,  appraisals,  or 
other  controversies,  collateral,  inci- 
dental, precedent  or  subsequent  to  is- 
sues between  parties,  is  remedial  and 
should  be  construed  liberally  and 
workably,  being  presumed  to  have 
been  intended  to  serve  some  useful 
purpose.  Fitzgerald  v.  Continental 
Ins.  Co.,  1949,  275  App.Div.  453,  90 
N.Y.S.2d  430,  appeal  denied  275  App. 
Div.  1005,  91  N.Y.S.2d  519. 

Common  L4iw  ArMtration<— The  «n- 
•ctment  of  Civil  Practice  Act,  §{  1448, 
1460,  did  not  abrogate  common-law 
arbitration.  French  v.  Petrinovic, 
1945,  184  Misc.  406,  64  N.T.S.2d  179. 


Submission  to  Arbitration,  What 
Constitutes. — No  one  is  under  duty  to 
resort  to  arbitration  unless  by  clear 
language  he  has  so  agreed.  Rosen- 
baum  V.  American  Sur.  Co.  of  New 
York,  1962,  11  N.Y.2d  310,  229  N.Y. 
S.2d  375,  183  NJ3.2d  667. 

A  party  to  a  contract  of  arbitration 
will  be  held  only  to  the  precise  issues 
which  he  has  agreed  to  submit,  and 
that  he  may  be  willing  to  submit 
some  issues,  does  not  bind  him 
to  arbitrate  all  and  every  controversy. 

Fredrikscn  v.  Bornscheuer,  1061, 

Miac.2d ,  213  N.Y.S.2d  799. 

Parties  who  submit  to  arbitra- 
tion submit  all  issues  of  fact  and 
law,  including  interpretation  of  terms 
of  contract.  In  re  Knopf's  Will, 
1960,  21  Misc.2d  438,  200  N.Y.S. 
2d  586,  reversed  on  other  grounds 
10  A.D.2d  278,  199  N.Y.S.2d  293. 

Agreement  for  arbitration  ordinar- 
ily encompasses  disposition  of  entire 
controversy  between  the  parties  on 
which  judgment  may  be  entered  after 
judicial  confirmation  of  the  award. 
Kingston  Homes,  Inc.  v.  Klines,  1960, 
23  Misc.2d  947,  196  N.Y.S.2d  1010. 

Parties  to  a  contract  may  agree 
that  controversies  growing  out  of  it 
shall  be  submitted  to  arbitration  and 
if  they  do,  the  courts  wiU  give  effect 
to  their  intention.  Staklinski  v.  Pyra- 
mid Elec.  Co.,  1958,  6  A.D.2d  565, 180 
N.Y.S.2d  20,  affirmed  6  N.Y.2d  159, 
188  N.Y.S.2d  541. 

Even  though  architect  was  not  re- 
ferred to  as  an  "arbitrator"  in  provi- 
sion for  referring  "claims  of  the 
owner  or  contractor"  to  architect  for 
determination  in  contract  for  lathing 
and  plastering  of  a  building  and  archi- 
tect's decisions  were  made  subject  to 
"arbitration",  proceedings  before  the 
architect  as  contemplated  by  the  con- 
tract constituted  "arbitration"  within 
meaning  of  arbitration  articles  of  Civil 
Practice  Act  relating  to  remedy  in 
case  of  default  and  stay  of  proceed- 
ings brought  in  violation  of  an  arbi- 
tration contract  or  submission.  Gold 
Plastering  Co.  v.  200  East  End  Ave- 
nue Corp.,  1953,  282  AppJJiv.  1073, 
126  N.Y.S.2d  838,  appeal  granted  283 
App.Div.  670,  127  N.Y.S.2d  825,  af- 
firmed 307  N.Y.  668,  120  N.E.2d  846. 

The  provisions  of  Civil  Practice  Act 
S  1448  are  applicable  to  any  contract 
where  parties  have  agreed  to  substi- 
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tnte  for  the  coarts  an  informal  tribu- 
nal of  their  choice  in  aettlement  of  a 
controversy,  bat  anch  provisions  are 
not  applicable  where  parties  have 
agreed  only  to  permit  third  parties 
to  decide  a  particular  matter  in- 
stead of  attempting  to  reach  an 
agreement  themselves.  Application 
of  Stem,  1941.  283  N.Y.  239,  33  N. 
E.2d  689,  reargument  denied  286  N. 
T.  846,  35  N  JL2d  606. 

An  agreement  to  refer  an  incident- 
al matter  of  calcalation  or  ap- 
praisal, the  decision  of  which  is  not 
condnsive  as  to  the  ultimate  rights 
of  the  parties,  is  not  "submission  to 
arbitration,"  within  meaning  of  Civil 
Practice  Act.  In  re  Culbertson,  1040, 
259  App.Div.  263,  18  N.T.&2d  816. 

In  proceedings  for  arbitration  under 
contract,  evidence  was  insufficient  to 
establish  contention  of  respondent  that 
the  contract  was  never  intended  to 
take  effect,  and  that  it  was  merely  a 
political  document  entered  into  for  the 
purpose,  of  preventing  a  foreign  gov- 
ernment of  country  where  stockhold- 
ers resided,  from  putting  its  own  nom- 
inee in  control  P.  Beiersdorf  &  Co. 
v.  Duke  laboratories,  1940,  94  N.T. 
S.2d  18,  afSrmed  277  App.Div.  768, 
97  N.Y.S.2d  538,  affirmed  301  N.Y. 
707,  96  N.E.2d  55. 

Sights  under  Arbitiation  Agree- 
ment.—  Marcbant  v.  Mead-Morriion 
Mfg.  Co.,  (1929)  262  N.  Y.  284,  109 
N.E.886. 

An  agreement  for  arbitration  or- 
dinarily encompasses  disposition  of 
entire  controversy  between  parties, 
upon  which  judgment  may  be  entered 
after  judicial  confirmation  of  arbitra- 
tion award.  In  re  Delmar  Box  Co., 
1955,  309  N.Y.  60,  127  N.B.2d  808. 

Contract  clause  requiring  that  any 
controversy  or  claim  arising  out  of  or 
relating  to  the  contract  or  breach 
thereof  should  be  settled  by  arbitra- 
tion was  all  inclusive  and  indicative 
of  intention  of  parties  that  all  con- 
troversies should  be  settled  by  arU- 
tration.  River  Brand  Bice  Mills,  Inc. 
V.  Latrobe  Brewing  Co.,  1953,  305 
N.Y.   36,   110   N.E.2d   545. 

Any  uncertainty  as  to  who  might 
properly  prosecute  claims  in  behalf 
of  corporation  which  was  to  be  dis- 
solved was  determinable  in  arbitra- 
tion    provided     for     by     agreement 


whereby  it  was  resolved  to  dissolve 
corporation.  Application  of  Plein, 
1962,  17  A.D.2d  25,  230  N.YA2d 
633. 

Mere  termination  of  contract  does 
not  foreclose  arbitration  of  issnei 
which  arise  out  of  and  relate  to  it. 
Application  of  Frank  Chevrolet 
Corp.,  1962,  32  Misc.2d  1057,  224 
N.Y.S.2d  928. 

Right  of  signatory  to  arbitration 
agreement  to  arbitration  was  not  de- 
feated by  another  party  to  arbitra- 
tion bringing  suit  against  her  and 
naming  as  party  defendant  person  who 
was  not  subject  to  agreement.  Ap- 
plicaUon  of  Glatatian,  1962,  33  Misc. 
2d  553,  224  X.Y.S.2d  821.  affirmed 
16  A.D.2d  631,  226  N.Y.S.2d  808. 

Sub-subcontractor  who  did  not  have 
direct  contract  with  contractor  and 
who  did  not  furnish  materials  as  re- 
quired in  contract  had  no  right  to  ar- 
bitration under  contract  giving  arbi- 
tration rights  only  to  contractor  and 
owner  and  subcontractors  having  di- 
rect contact  with  contractor  and  fur- 
nishing material  as  required  in  con- 
tract Application  of  Peelle  Co.,  1961, 
28  Mi8c.2d  664,  216  N.Y.S.2d  869. 

For  arbitration  purposes,  there  is 
no  bona  fide  dispute  where  no  real 
ground  of  claim  is  advanced  on  facts, 
or  where,  under  only  tenable  construc- 
tion of  agreement,  no  default  has  oc- 
curred. Application  of  George  Rat- 
tray &  Co.,  1960,  29  Mi8c.2d  734.  209 
N.Y.S.2d  869. 

Contractor's  request  that  minor  sub- 
subcontractor  perform  work  outside 
major  contract  did  not  make  sub-sub- 
contractor such  a  subcontractor  un- 
der major  contract  as  would  be  en- 
titled to  arbitration.    Id. 

Parties  to  contract  may  agree  that 
they  will  submit  any  and  all  contro- 
versies growing  out  of  contract  to 
arbitration,  and  courts  of  New  York 
will  give  effect  to  their  intention, 
and  mere  fact  that  arbitration  is  no 
longer  available  in  controversy  be- 
cause of  delay  of  party  in  availing 
itself  of  such  remedy  will  not  affect 
binding   force    of    agreement.    Id. 

Where  contract  between  a  buyer  of 
two  tankers  and  builder  provided  that 
parties  agreed  to  leave  to  arbitration 
"any  dispute  arising  under  or  by  vir- 
tue of  his  contract"  and  signed  agree- 
ment imposed  mutual  obHgations  4)n 
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the  parties  in  that  builder  agreed  to 
obtain  and  deposit  with  a  Japanese 
bank,  specified  documents,  and  buyer 
agreed  within  10  days  after  notice 
thereof  to  make  the  initial  payment, 
even  though  continued  existence  of  the 
contract  was  conditioned  upon  the 
buyer  making  the  initial  pajrment,  fail- 
ure to  make  such  payment  did  not 
have  the  effect  of  removing  the  arbi- 
tration clause  from  the  agreement, 
and  therefore,  although  builder's 
promise  to  build  was  conditioned  upon 
timely  initial  payment,  initial  vitality 
of  the  agreement,  together  with  the 
arbitration  clause,  was  not  vitiated  by 
buyer's  alleged  failure  to  make  timely 
payment.  Petition  of  TJraga  Dock 
Co.,  1958,  6  A.D.2d  443,  179  N.X.S.2d 
474,  affirmed  6  N.T.S.2d  773,  186  N. 
y.S.2d  669. 

Where  contract  for  separation  pro- 
vided that  husband  was  to  pay  wife 
$75  per  week  for  support  and  mainte- 
nance and  $25  per  week  on  a  debt 
owing  to  her  and  25  per  cent  of  any 
increase  in  annual  net  profit  of  hus- 
band's business  and  25  per  cent  of 
annual  income  earned  by  husband 
from  other  sources,  it  was  intention 
of  parties  that  reduction  was  never 
to  be  below  fixed  sum  of  $100  a  week, 
and  hnsband  was  not  entiUed  to  arbi- 
trate his  capacity  to  make  weekly 
payments  toward  reduction  of  debt 
under  arbitration  provision  of  con- 
tract. Braverman  v.  Braverman, 
1957,  9  Misc.2d  661, 168  N.Y.S.2d  348. 

Contractor  would  not  be  deprived  of 
right  to  arbitration  merely  because 
collateral  (indemnity  and  completion 
bond)  agreements  sued  upon  contained 
no  provisions  therefor,  if,  in  fact,  dis- 
pute was  referable  to  arbitration  un- 
der terms  of  construction  contracts. 
Clearvicw  Gardens  First  Corp.  v. 
Little  Bay  Const  Corp.,  1957,  4  A.D. 
2d  875,  166  N.Y.S.2d  841. 

Where  arbitration  agreement  under 
contracts  for  the  sale  of  fabrics  re- 
quired a  disagreement  of  the  parties 
as  a  condition  thereto,  a  showing 
with  respect  to  such  disagreement 
was  necessary  before  the  buyer  could 
be  compelled  by  proceedings  at  law 
to  arbitrate  pursuant  thereto.  Ap- 
plication of  Eimco  Corp.,  1957,  6 
Mi8C.2d  422,  163  N.T.S.2d  273. 

Where  defendant,  by  all  its  actions 
concerning  its  claim  of  fraud  induc- 


ing the  contract,  including  its  com- 
plaint in  a  Massachusetts  action, 
failed  to  rescind  the  contract  and 
elected  to  recognize  the  contract  and 
claim  damages  for.  the  fraud,  and 
such  daim  was  arbitrable  and  should 
have  been  arbitrated  under  the  con- 
tract, no  basis  existed  for  relieving 
defendant  of  its  deliberate  default  in 
the  arbitration  proceeding,  and  there 
was  no  surviving  question  as  to  ex- 
istence of  the  contract.  Amerotron 
Corp.  V.  Maxwell  Shapiro  Woolen 
Co.,  1957,  3  A.D.2d  899,  162  N.T.a 
2d  214,  affirmed  2  N.T.2d  722.  171 
N.Y.S.2d  111. 

Under  subcontract  provision  that 
all  questions  which  might  arise  in 
performance  of  subcontract  should 
be  submitted  to  arbitration  at  choice 
of  contractor  or  subcontractor,  sub- 
contractor was  entitled  to  have  ar- 
bitrated question  of  subcontractor's 
liability  imder  subcontract  when  own- 
er brought  action  against  contractor 
for  alleged  improper  construction, 
and  contractor  served  third-party 
complaint  on  subcontractor  on  ground 
that,  if  it  was  adjudged  that  contrac- 
tor had  breached  its  agreement,  sub- 
contractor would  be  Uable  over  to 
contractor  as  to  work  performed  by 
subcontractor  for  any  judgment  ob- 
tained against  contractor.  Knolls 
Co-op.  Section  No.  1,  Inc.  v.  Hen- 
nessy,  1956,  3  Misc.2d  220,  150  N. 
Y.S.2d  713. 

When  an  agreement  to  arbitrate  is 
alleged  in  the  answer  to  an  action  on 
a  written  agreement,  it  is  notice  that 
defendant  does  not  intend  to  abandon 
his  right  to  arbitration  under  the 
written  agreement,  even  though 
agreement  to  arbitrate  is  not  proper- 
ly pleaded  as  a  defense.  Thermo 
Elec.  Corp.  of  America  v.  Kremers, 
1955.  143  N.Y.S.2d  252.  See,  also, 
Brown-Turner,  Inc.  v.  Complete  Ma- 
chinery &  Equipment  Co.,  1955,  4 
Misc.2d  786,  158  N.Y.S.2d  959. 

Where  action  sought  to  be  stayed 
was  based  on  contract  containing  ar- 
bitration clause,  objection  to  arbitra- 
tion should  have  been  raised  when  ar- 
bitration was  denied,  and  failure  to 
appeal  from  that  direction  concluded 
the  matter.  Application  of  Lynx 
Corp.,  1955,  285  App.Div.  1047,  MO 
N.Y.S.2d  311. 
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Parties  to  ft  contract  may  agreo 
'that  controversies  growing  out  of 
the  contract  shall  be  submitted  to 
arbitration,  and,  if  they  do,  the  courts 
will  give  effect  to  their  intentions. 
Ideal  Novelty  &  Toy  Co.  v.  Piatt. 
1942,  37  N.T.S.2d  508:  Association 
of  Master  Painters  and  Decorators 
of  City  of  New  York  v.  Brotherhood 
of  Painters,  Decorators  and  Paper- 
tiangers  of  America,  EHst.  Coundl 
No.  9  of  New  York  Qty,  1946,  64  N. 
Y.S.2d  405. 

Where  record  presented  claims 
'tnade  by  one  of  contracting  parties 
which  were  arbitrable,  claims  were 
•required  to  be  referred  to  arbitration. 
Application  of  Shubert,  1945,  269 
App.Div.  1015,  69  N.Y.S.2d  143,  ap- 
peal denied  270  App.Div.  804,  809,  60 
N.Y.S.2d  276,  286. 

Intent  to  Arbitrate. — Intention  to 
arbitrate  must  be  clearly  expressed  In 
arbitration  agreement.  Princeton 
Rayon  Corp.  v.  Gayley  Mill  Corp., 
1955,  309  N.Y.  13,  127  NJE.2d  729. 
See,  also,  Copperman  t.  Labansky, 
1958,  13  Mi8C.2d  827,  178  N.Y.SA1 
451. 

Where  purchase  contract  stated, 
"This  Contract  is  placed  in  accord- 
ance with  the  conditions  of  contract 
form  ISM  826  Bev.  Copy  attached 
and  can  be  modified  or  supplemented 
only  in  writing  and  signed  by  both 
parties  hereto",  and  paragraph  25  of 
said  form  provided  that  all  controver- 
.-sies  arising  concerning  the  contract 
^hall  be  submitted  to  arbitration,  but 
form  was  not  attached  to  or  men- 
tioned in  purchase  order,  intention 
to  arbitrate  was  not  so  clearly  ex- 
pressed as  to  warrant  direction  by 
•court  that  parties  proceed  to  settle 
their  dispute  by  arbitration.  Ameri- 
can Rail  &  Steel  Co.  v.  India  Supply 
Mission,  1955,  308  N.Y.  577,  127  N.E. 
2d  562. 

Parties  are  not  to  be  led  into  ar- 
bitration unwittingly  through  subtle- 
ty, and  intent  must  be  clear  to  ren- 
der arbitration  the  exclusive  remedy. 
Riverdale  Fabrics  Corp.  v.  Tilling- 
hast-Stiles  Co.,  1954.  306  N.Y.  288, 
118  N.B.2d  104.  41  A.L.R.2d  867. 

No  one  is  under  duty  to  resort  to 
arbitration  unless  by  clear  language 
he  has  so  agreed.  Karpinecz  v.  Mar- 
shaU,  1960,  27  Mi8c.2d  122,  209  N.Y. 
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S.2d  044,  modified  on  other  grounds 
14  A.D.2d  569,  218  N.Y.SJZd  88. 

Where  it  is  shown  that  an  agree- 
ment to  arbitrate  exists  and  broad 
and  comprehensive  language  is  em- 
ployed in  arbitration  clause,  it  is  im- 
plicit therein  that  parties  intended 
to  reserve  any  controversies  involv- 
ing interpretation  or  application  of 
provisions  of  agreement  or  of  any 
breach  thereof  for  the  arbitrator  and 
not  the  courts.    Maher  v.  Francis  H. 

Leggett    &    Co.,    1960,    Misc.2d 

,  197  N.Y.S.2d  609. 

Where  stockholder's  agreement  of 
February  15  dealing  with  restrictions 
on  sale  or  transfer  of  stock  contained 
no  provisions  for  arbitration  but  eon- 
tract  of  February  28  between  differ- 
ent parties  provided  for  arbitration 
and  specified  that  it  was  to  be  read  in 
conjunction  with  the  agreement  of 
February  15,  the  provisions  of  the 
second  contract  dealing  with  arbitra- 
tion could  not  be  read  by  implication 
into  the  provisions  of  the  first  con- 
tract notwithstanding  the  first  con- 
tract referred  to  the  subsequent  con- 
tract and  restricted  the  transfer  of 
stock  of  the  corporation  subject  to 
the  terms  of  the  later  agreement. 
Copperman  v.  Labansky,  1958,  13 
Misc.2d  827.  178  N.Y.SJ2d  451. 

If  intention  of  parties  to  a  construc- 
tion subcontract  with  respect  to  arbi- 
tration was  not  made  dear  by  the 
terms  of  the  contract,  the  court 
should  hold  a  hearing  to  receive  testi- 
mony and  relevant  proofs  for  the  pur- 
pose of  ascertaining  their  intention. 
Delma  Engineering  Corp.  v.  K  &  L 
Const.  Co..  1958,  9  Misc.2d  324,  168 
N.Y.S.2d  820,  reversed  on  other 
grounds  6  A.D.2d  710,  174  N.Y.S.2d 
620,  amended  on  other  grounds  7  A.D. 
2d  748,  181  N.Y.S.2d  763,  affirmed  5 
N.Y.2d  852,  181  N.Y.SJZd  794. 

On  a  motion  for  appointment  of  an 
arbitrator  to  arbitrate  a  controversy 
between  parties  to  a  construction  sub- 
contract, whether  Civil  Practice  Act, 
8  1462,  respecting  power  of  the  court 
to  fill  a  vacancy  existing  in  the  office 
of  arbitrator  may  be  invoked  depends 
upon  whether  it  appears  tiat  the 
parties  to  the  contract  intended  to 
proceed  to  arbitration  in  all  events 
notwithstanding  a  fmstration  of  their 
provision  in  the  contract  for  the  ap- 
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plication  of  the  rules  of  tlie  New  York 
Building  Congress.    Id. 

Parties  to  a  valid  contract  may 
agree  that  controversy  sliall  be  sub- 
mitted to  arbitration  and  courts  will 
give  effect  to  their  intentions.  Klein 
Coat  Corp.  v.  Peretz,  1956,  4  Misc. 
2d  341,  153  N.Y.S.2d  92. 

Where  agreement  between  whole- 
sale dealer  in  garment  industry  and 
manufacturing  contractors  provided 
that  "all  complaints,  disputes  or 
grievances  should  be  submitted  to  ar- 
bitration and  relegated  to  arbitration, 
all  questions  of  interpretation  of  the 
agreement  and  any  acts,  conducts  or 
relations  between  the  parties  or  the 
respective  members  directly  or  indi- 
rectly •  •  •,"  parties  manifested 
the  intent  that  determination  as  to 
whether  a  disputed  claim  arising  sub- 
sequent to  the  execution  of  the  con- 
tract came  within  the  purview  of  the 
arbitration  clause  was  a  matter  which 
itself  must  be  determined  by  the  arbi- 
tration procedure.    Id. 

Where  contract  made  reference  to 
document  containing  arbitration 
clause  of  which  principals  were  neith- 
er aware  nor  informed  and  persons 
who  executed  document  pleaded  as 
basis  for  arbitration  were  nominees 
of  defendants,  who  were  fiduciaries  of 
plaintiff  and  who  were  being  charged 
with  dereliction  of  duty  and  con- 
spiracy to  despoil  plaintiff,  arbitra- 
tion was  not  intended,  and  such  con- 
tract did  not  contain  arbitration 
clause.  Northridge  Co-op.  Section 
No.  1  V.  32nd  Ave.  Const.  Corp.,  1955. 
13»  N.Y.S.2d  37. 

Arbitration  will  not  be  held  exclu- 
sive remedy  under  contracts  unless 
clear  intent  to  make  it  such  is  shown 
and  agreements  to  arbitrate  will  not 
be  extended  by  construction  or  im- 
plication. Mamakating  Operating 
Corp.  V.  Eapp,  1954,  133  N.y.S.2d 
184. 

Bmforcement  under 
Statute  of  Arbitration  Agreement. — 
Re  Kelley,  (1925)  240  N.  Y.  74,  147 
N.E3.  363 ;  Newburger  v.  LubeU,  1931, 
257  N.Y.  383,  178  N.B.  669;  American 
Beaerve  Ins.  Co.  v.  China  Ins.  Co., 
1948.  297  N.Y.  322,  79  N.E.2d  425. 

Proceedings  to  compel  arbitration 
presuppose  the  existence  of  a  valid 
and  enforceable  contract.  Uraga 
Dock  Co.  V.  Mediterranean  &  Orien- 


tal S.  S.  Corp.,  1959,  6  N.Y.2d  773, 
186  N.Y.S.2d  669. 

In  seeking  arbitration,  not  only  must 
one  establish  that  there  is  an  agree- 
ment to  arbitrate  and  a  refusal  to 
arbitrate  thereunder,  but  that  the  is- 
sue concerning  which  arbitration  is 
demanded,  is  referable  to  the  agree- 
ment in  question.  Application  of  Cam- 
hi,  1961,  13  A.D.2d  752,  215  N.Y.S. 
2d  406. 

Arbitration  agreement  may  not  be 
enforced  if  legal  or  equitable  defense 
exists  which  would  bar  specific  per- 
formance of  contract  in  that  respect. 
New  York  Cent.  R.  Co.  v.  Erie  R. 
Co.,  1961,  30  Misc.2d  362,  213  N.Y. 
S.2d  15. 

The  policy  of  the  courts  is  to  en- 
courage arbitration  and  to  enforce 
arbitration  agreements  with  complete 
relief  from  legal  technicaUty.  Appli- 
cation of  Columbia  Broadcasting  Sys- 
tem, Inc.,  1960,  26  Misc.2d  972,  205 
N.Y.S.2d  85. 

Where  arbitration  clause  of  agree- 
ment to  sell  steamship  provided  that 
all  disputes  should  be  settled  by  ar- 
bitration and  the  vessel  was  delivered 
to  and  accepted  by  the  buyer  alleged 
fact  that  the  buyer  had  knowledge  of 
alleged  breach  of  warranty  did  not 
preclude  arbitration  on  the  ground 
that  there  was  not  a  controversy 
"which  may  be  the  subject  of  an  ac- 
tion" within.  Transpacific  Transport 
Corp.  V.  Sirena  Shipping  Co.,  S.  A., 
1959,  9  A.D.2d  316,  193  N.Y.S.2d  277. 
Affirmed  8  N.Y.2d  1048,  207  N.Y.S.2d 
70. 

Where  voluntary  agreement  con- 
tains arbitration  provision,  there  is 
no  pre-emption  of  enforcement  of 
agreement  by  arbitration  or  by  action 
in  a  state  court  merely  because 
breach  of  agreement  might  also  in- 
voke a  federal  remedy.  Klein  v.  Styl- 
Rite  Optics,  Inc.,  1959,  8  A.D.2d 
811,    188    N.Y.S.2d   421. 

Where  agreement  between  build- 
ing contractor  and  owners  of  realty 
provided  that  controversy  should  be 
settled  by  architect,  whose  decision 
should  be  final  and  binding,  except 
that  either  contractor  or  owners 
could  appeal  from  architect's  decision 
to  board  of  arbitration,  decision  of  ar- 
chitect was  not  final  and  binding  on 
parties  with  respect  to  amount  owed 
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contractor,  and  decision  could  not  b« 
deemed  an  award  in  arbitration  con- 
templated by  the  contract,  and  mo- 
tion to  confirm  would  be  denied. 
Kandler  v.  O'Connor,  1959,  18  Misc. 
2d   109,    187   N.Y.S.2d   702. 

Receipt  and  retention  of  contract 
form  containing  all  terms  of  proposed 
agreement,  including  agreement  to  ar- 
bitrate, would  not  be  sufficient  in  it- 
self to  compel  arbitration,  but  receipt 
of  further  deliTeries  pursuant  to  con- 
tract after  receipt  of  contract  form 
without  objection  to  its  terms  may 
give  rise  to  a  contract  under  which 
agreement  to  arbitrate  would  be 
binding.  Application  of  Garrett 
Corp.,  1959,  15  Misc.2d  1033,  186 
N.Y.S.2d   440. 

Where  maritime  contract,  which 
was  made  in  state  between  foreign 
corporation  which  had  obtained  Now 
Tork  certificate  of  authority  and  do- 
mestic corporation,  provided  for  ar- 
bitration in  City  of  New  York  but  did 
not  specify  court  which  should  have 
Jurisdiction  of  aritration  proceedings. 
Supreme  Court,  New  York  City  had 
jurisdiction  to  enforce  arbitration.  T. 
J.  Stevenson  &  Co.  v.  International 
Coal  Corp.,  1959,  16  Misc.2d  904,  185 
N.Y.S.2d  599. 

Under  contract  for  sale  of  a  heating 
and  cooling  system,  mere  fact  that 
provision  for  arbitration  of  contro- 
versies was  contained  in  small  print 
on  last  page  of  quotation  accepted  by 
the  buyer  did  not  relieve  the  buyer 
of  its  binding  effect,  where  it  incor- 
porated the  entire  quotation  in  its 
order.  Charles  S.  Fields  Inc.  v.  Amer- 
ican  Hydrotherm  Corp.,  1958,  5  AJ3. 
2d  647,  174  N.Y.S.2d  184. 

Under  a  contract  for  sale  of  a  heat- 
ing and  cooling  system,  where  final 
quotations  submitted  by  seller  included 
a  provision  for  arbitration,  buyer's  al- 
leged lack  of  knowledge  of  the  arbitra- 
tion clause  would  not  excuse  it  from 
binding  effect  of  acceptance  thereof 
and  the  fact  that  he  did  not  sign  the 
quotation  itself  was  immaterial  where 
the  order  incorporating  the  quotation 
bore  his  signature  and  hence  was  in 
effect  the  same  as  though  he  had 
signed  the  quotation  himself.    Id. 

An  agreement  for  appraisal  as  inci- 
dent to  contract  is  not  basis  for  an 
arbitration  proceeding  within  section 
1448  of  the  Civil  Practice  Act.    Ross 


v.  Hardware  Mut  Cas.  Co.  of  Stevens 
Point,  Wis.,  1958,  13  Mi8C.2d  739, 
173  N.Y.S.2d  941. 

Order,  granting  application  to  direct 
arbitration  and  denying  cross  applica- 
tion for  stay  and  hearing,  was  affirmed 
where  It  did  not  appear  that  cross 
applicant  had  ever,  or  now,  sought 
to  rescind  on  ground  that  contract 
had  l)een  procured  by  fraud.  Bidiler 
V.  100  Lexington  Ave.  Corp.,  1957,  4 
A.D.2d  949,  167  N.Y.S.2d  877. 

The  ArlMtration  Law  does  sot  pre- 
clude parties  to  agreement  contain- 
ing provisions  for  arbitration  from 
resorting  to  any  other  method  of  set- 
tlement and  from  suing  on  the  con- 
tract. George  Colon  Contracting 
Corp.  v.  Morrison,  1954,  162  N.Y.S. 
2d  841,  affirmed  2  A.D.2d  869,  157 
N.Y.S.2d  927,  appeal  denied  3  A.D.2d 
690,  158  N.Y.S.2d  797. 

If,  under  dear  terms  of  agreement 
calling  for  arbitration,  there  has 
been  no  default,  court  may  not  make 
order  compelling  party  accused  of 
default  to  arbitrate.  Potoker  v. 
Brooklyn  Eagle,  Ina,  1957,  2  N.Y.2d 
553,  161  N.Y.S.2d  609,  141  NJ3.2d 
841,  certiorari  denied  78  S.Ct  151, 
355  U.S.  883,  2  LJM.2d  113. 

Where  15  orders  totaling  over  $50,- 
000  had  been  placed  over  five  month 
period  and  seller  on  receipt  of  each 
order  sent  printed  document  which 
incorporated  sul>stance  of  each  order 
and  stated  buyer  accepted  conditions 
on  reverse  side  by  delivery  of  mer- 
chandise, and  merchandise  was  all 
delivered,  buyer  accepted  reverse 
side  arbitration  dause,  and  contro- 
versy as  to  merchandise  was  subject 
to  arbitration.  Perfect  Fit  Products 
Mfg.  Co.  V.  Pantasote  Co..  1957,  5 
Mi8CJ2d  348,  161  N.Y.S.2d  376. 

Parties  are  not  to  be  lead  into  ar- 
bitration unwittingly  through  subtle- 
ty but  they  should  not  be  permitted 
to  avoid  it  when  an  established 
course  of  conduct  indicates  familiar- 
ity with  the  conditions  upon  which 
transactions  were  to  be  and  were  be- 
ing carried  on.    Id. 

Where  oral  contract  which  was 
confirmed  by  letter  called  for  i>er- 
formance  of  well-known  actress  in 
television  film  to  be  used  in  connec- 
tion with  advertising  of  hair  product 
and  contract  contained  no  agreement 
as    to    arbitration    and    was    not  hi 
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standard  form  approved  b;  Screen 
Actor's  Guild,  actress  was  not  obli- 
gated to  sabmit  dispute  under  con- 
tract to  arbitration  under  provisions 
of  Producer-Screen  Actor's  Guild 
Contract  for  filmed  commercials  or 
to  arbitration  proceedings  under  Civ- 
il Practice  Act,  §  1448  et  seq.  Havoc 
v.  Charles  Antell,  Inc.,  1957,  169  N.Y. 
S.2d  774. 

Where  parties  agreed  to  submit  any 
disputes  arising  between  them  to  an 
arbitration  committee  of  an  associa- 
tion, they  were  bound  to  exhaust 
their  remedies  within  the  association 
before  they  could  urge  the  court  to 
act.  Dembitzer  v.  Gutchen,  1956, 
4  Misc.2d  257,  152  N.Y.S.2d  633.  re- 
versed on  other  grounds  3  A.D.2d 
211,  159  N.Y.S.2d  327,  affirmed  3  N.X. 
2d  851,  166  N.Y.S.2d  85,  144  N.E.2d 
728. 

Contractor  and  subcontractor,  who 
agreed  to  arbitrate  their  differences 
arising  under  subcontract,  were  bound 
by  such  agreement,  and  the  Supreme 
Court,  Special  Term,  would  enforce 
such  agreement,  even  though  con- 
tractor had  filed  cross-complaint, 
against  subcontractor,  in  action  by 
third  person  against  contractor  for 
alleged  improper  construction,  on 
ground  that,  if  contractor  was  found 
to  have  breached  its  agreement  with 
third  person,  subcontractor  would  be 
liable  over  to  contractor  for  any  judg- 
ment obtained  by  third  person  against 
contractor.  Knolls  Co-op.  Section 
No.  1,  Inc.  V.  Hennessy,  1956,  3 
Misc.2d  220,  150  N.Y.S.2d  713. 

Parties  to  contract  for  arbitration 
of  future  differences  between  them 
mast  live  up  to  spirit  of  their  agree- 
ment and  will  not  be  permitted  to 
take  refuge  in  subtle  and  adroit  eva- 
sions to  defeat  the  purposes  of  agree- 
ment. Publishers'  Ass'n  of  New 
York  City  v.  New  York  Newspaper 
Printing  Pressmen's  Union  Number 
Two,  1955,  145  N.Y.S.2d  93. 

Where  one  party  to  contract  in- 
cluding arbitration  clause  made  pay- 
ment to  the  other  -of  a  commission 
in  purported  compliance  with  the  con- 
tract, the  claim  that  payor  paid  more 
than  should  have  been  paid  under 
terms  of  the  contract  could  be  en- 
forced by  arbitration  after  cancella- 
tion of  the  contract  and  substitution 
of  another  contract  which  had  no  ar- 


bitration clause.  Simplex  Mach.  Tool 
Corp.  v.  Triplex  Mach.  Tool  Corp., 
1955,  144  N.Y.S.2d  522. 

Even  if  underlying  rate  agreement, 
which  embodied  arbitration  clause, 
and  which  provided  for  freight  charg- 
es on  shipments  to  foreign  ports,  was 
not  of  itself  a  "contract  evidencing 
a  transaction  involving  commerce" 
within  the  United  States  Arbitration 
Act,  agreement  became  one  when  im- 
plemented by  later  space  agreement 
for  the  particular  shipment,  and, 
even  if  the  act  were  inapplicable,  ar- 
bitration provision  was  subordinate 
and  separable  and  would  not  defeat 
main  purpose  of  parties  in  binding 
themselves  to  arbitrate.  Parsons  & 
Whittemore,  Inc.  v.  Rederiaktiebo- 
laget  Nordstjernan,  1955,  143  N.Y.S. 
2d  74,  affirmed  286  App.Div.  553,  145 
N.Y.S.2d  466. 

Agreement  to  arbitrate  may  be  en- 
forced even  by  party  violating  the 
agreement.  Application  of  Stewart 
Stamping  Corp.,  1955,  285  App.Div. 
953, 138  N.Y.S.2d  327. 

Under  circumstances  disclosed  in 
action  for  breach  of  contract  requir- 
ing defendants  to  supply  musicians, 
wherein  defendants  moved  to  stay 
proceedings  pending  arbitration,  con- 
tract provision  incorporating  by  ref- 
erence rules  of  musicians  union  would 
not  be  construed  to  bind  plaintiffs  to 
a  definitive  contract  to  arbitrate,  even 
though  rules  contained  provision  for 
arbitration.  Weiner  v.  Mercury  Ar- 
tists Corp.,  1954,  284  App.Div.  108, 
130  N.Y.S.2d  570.  reargument  and  ap- 
peal denied  283  App.Div.  1052,  131 
N.Y.S.2d  881. 

Parties  to  a  contract  may  agree 
that  any  and  all  controversies  grow- 
ing out  of  contract  in  any  way  shall 
be  submitted  to  arbitration,  and 
courts  will  give  effect  to  such  inten- 
tion. Joseph  P.  Mittelman  Corp.  v. 
Murray  L.  Spies  Corp.,  1954,  205 
Misc.  1017,  129  N.Y.S.2d  822. 

Arbitration  is  a  substitute  selected 
by  the  parties  for  trial  in  Supreme 
Court,  and  where  parties  so  agree, 
Supreme  Court  had  duty  to  enforce 
arbitration  agreement  rather  than  to 
undertake  itself  to  settle  dispute  or 
to  narrow  field  of  arbitral  disputes. 
Hammerstein  v.  Shubert,  1953,  127 
N.Y.S.2d  249. 
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Where  agreement  between  labor 
union  and  emplo/er  recognized  em- 
ployer's right  to  effect  a  reorganisa- 
tion of  its  business  and  provided 
method  for  adjustment  of  employee*' 
grievances  and  for  arbitration,  em- 
ployer could  not  be  compelled  to  ar- 
bitrate alleged  dispute  arising  from 
reorganization  in  absence  of  any  fail- 
ure of  employer  to  use  adjustment 
machinery  provided.  In  re  BasOe, 
1939,  170  Misc.  837,  10  N.T.S.2d  24. 

A  court  has  no  power  to  grant  a 
motion  to  compel  arbitration  unless 
the  subject  matter  is  comprised  with- 
in the  agreement  to  arbitrate  made  by 
the  parties,  but  once  an  agreement 
to  arbitrate  has  been  made,  it  must 
be  considered  in  light  of  arbitration 
statute,  Civil  Practice  Act,  t  1^30, 
which  places  aU  acts  of  parties  sub- 
sequent to  making  of  contract  which 
raised  issues  of  fact  or  law  exclu- 
sively within  jurisdiction  of  arbitra- 
tors. Lipman  v.  Haeuser  Shellac  Co., 
1942,  289  N.X.  76,  43  N.E.2d  817,  142 
A.I<.R.  1088,  reargument  denied  288  N. 
Y.  647, 44  N.S!.2d  620. 

Arbitration  is  desirable,  and  courts 
will  enforce  arbitration  of  any  ques- 
tion, dispute,  or  controversy  between 
parties  to  contract  where  arbitra- 
tion clause  is  sufficiently  broad  to  em- 
'brace  any  question,  dispute,  or  con- 
troversy. Richman  v.  Wengraf,  1946, 
60  N.T.S.2d  764. 

An  agreement  to  arbitrate  contro- 
versies arising  under  contract  in  New 
Tork  is  consent  of  parties  to  jurisdic- 
tion of  New  York  Supreme  Court  to 
enforce  arbitration  contract  or  sub- 
mission. Gantt  V.  Felipe  T.  Carlos 
Hurtado  &  Cia,  1948.  297  N.X.  433, 
79  NJ!.2d  816. 

Since  arbitration  act  Civil  Practice 
Act,  S  1448  et  seq.,  can  be  invoked 
only  in  cases  where  contract  provides 
for  arbitration  in  New  Tork,  court 
should  be  afforded  unequivocal  evi- 
dence of  existence  of  such  jurisdic- 
tional requirement  before  invoking 
provisions  of  arbitration  act,  section 
1460,  regarding  service,  other  than 
personal  service.  Application  of  L.  N. 
Jackson  &  Co.,  1951,  106  N.T.S.2d 
725. 

Where  contract  provided  that  con- 
troversies should  be  settled  by  Arbi- 
tration Board  of  New  York  Produce 
Exchange    and    petition    alleged    ex- 

1 


change  was  New  Tork  corporation 
whose  board  functioned  solely  in  New 
Xork  and  met  only  in  New  Tork  City 
but  rules  of  board  were  not  submit- 
ted to  court,  petitioner  for  arbitra- 
tion could  not  invoke  service  provi- 
sions, other  than  personal,  or  Arbi- 
tration Act,  Civil  Practice  Act,  $  1450. 
covering  only  contract  which  provided 
for  arbitration  in  New  Xork.    Id. 

Fact  that  an  arbitration  clause  in 
a  building  contract  made  no  provi- 
sions for  the  manner  in  which  arbi- 
tration was  to  proceed  was  immate- 
rial on  question  of  validity  of  clause 
since  section  1454  of  the  Civil  Prac- 
tice Act  fills  that  void.  Bertram 
Garden  Apartments  v.  DeMartini. 
1951, 108  N.Y.S.2d  483. 

In  applicatioi.  for  arbitration  un- 
der an  arbitration  clause  of  a  build- 
ing contract,  stating  that  disputes  re- 
lating to  the  work  or  to  the  agree- 
ment should  be  referred  to  a  named 
architect  for  decision,  in  the  absence 
of  some  reasonable  basis  for  conclud- 
ing that  architect  would  not  consent 
to  act,  petitioner  was  not  required  to 
show  that  the  nrdiitect  would  con- 
sent to  act.    Id 

Arbitration  presupposes  existence 
of  a  contract  to  arbitrate,  and  pro- 
ceedings to  enforce  aibitration  under 
Civil  Practice  Act,  J  1448  et  seq.. 
presuppose  existence  of  a  valid  and 
enforceable  contract  at  time  remedy  is 
sought.  Application  of  hCnkin,  1951. 
279  App.Div.  226.  108  N.Y.S.2d  945. 
affirmed  304  N.Y.  617.  107  NJ:.2d  94. 

Burden  of  proof. — Burden  lies  on 
party  seeking  arbitration  to  demon- 
strate dear  intent  in  the  contract  for 
arbitration.  Application  of  Chiappi- 
nelli-Marx,  Inc..  1962,  32  Mi8cJ2d  621, 
223  N.Y.S.2d  943. 

Burden  of  establishing  right  to  arbi- 
tration is  upon  defendant  seeking 
same.  Bona  Togs,  Limited  v.  Gold- 
stein &  Leavy,  Inc.,  1962,  31  Mi8c.2d 
765,  221  N.Y.S.2d  624. 

Party  petitioning  court  for  or- 
der to  compel  arbitration  has  bur- 
den of  proving  existence  of  contract 
clearly  calling  for  arbitration  of  dis- 
agreement submitted.  New  York 
Cent.  R.  Co.  v.  Erie  R.  Co.,  1961,  30 
Misc.2d  362,  213  N.Y.S.2d  15. 

Burden  of  showing  bona  fide  dis- 
pute is  on  party  demanding  arbitra- 
tion.    Application   of   George   Batt- 
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ray  &  Co.,  1960,  29  Misc.2d  734, 
209  N.Y.S.2d  869. 

The  party  seeking  arbitration  must 
sustain  the  burden  of  establishing  ex- 
istence of  a  substantial  issue  as 
to  making  of  such  a  contract  and 
burden  of  proof  is  on  party  seek- 
ing arbitration  to  establish  that  there 
was  plain  intent  by  agreement  to  lim- 
it the  parties  to  that  method  of  de- 
ciding disputes.  Application  of  Gar- 
rett Corp.,  1959,  16  MiscJSd  152.  182 
N.ir.S.2d  979,  affirmed  9  A.D.2d  741, 
192  N.T.S.2d  655,  affirmed  8  N.y.2d 
819,  202  N.Y.S.2d  323. 

If  contract  provisions  are  clear,  as- 
sertion of  a  contrary  meaning  does 
not  raise  an  arbitrable  issue,  and  the 
burden  is  on  the  party  seeking  the 
arbitration  to  show  that  the  matter 
is  arbitrable.  George  F.  Driscoll  Oo. 
V.  New  York  City  Housing  Authority, 
1959,  15  Mi8c.2d  770,  182  N.Y.S.2d 
778,  affirmed  9  A.D.2d  889,  193  N.Y. 
S.2d  843,  affirmed  8  N.Y.2d  994,  205 
N.y.S.2d  330. 

Agreement  to  arbitrate  is  a  con- 
tract and  one  seeking  to  have  the 
other  perform  must  show  that  he  him- 
self has  complied  with  its  terms. 
Application  of  Mark  Cross  Co.,  1959, 
15  Mi8a2d  947,  181  N.Y.S.2d  110. 

One  who  seeks  to  compel  arbitra- 
tion under  contract  calling  for  arbi- 
tration has  the  burden  of  establish- 
ing that  there  is  a  clear  intent  by 
agreement  to  limit  the  party  to  that 
method  of  deciding  the  dispute  and 
must  himself  comply  with  the  express 
provisions  of  the  contract.  Milton  L. 
Ehrlich,  Inc.  v.  Unit  Frame  &  Floor 
Corp.,  1958,  5  A.D.2d  272,  171  N.Y.S. 
2d  502,  reversed  on  other  grounds  6 
N.Y.2d  275,  184  N.Y.S.2d  334,  71  A.L. 
R.2d  1115. 

A  party  seeking  to  compel  arbitra- 
tion has  the  burden  of  establishing 
that  there  is  a  plain  intent  by  the 
agreement  of  the  parties  that  the  de- 
termination of  disputes  be  by  the 
process  of  arbitration.  Application  of 
Eimco  Corp.,  1957,  6  Mi8c.2d  422, 163 
N.T.S.2d  273. 

Burden  of  showing  existence  of  ar- 
bitrable issue  or  dispute  is  upon  par- 
ty seeking  arbitration.  Livingston  v. 
Tel-Ant  Electronic  Co.,  1955.  138  N. 
Y.S.2d  111.  See,  also  Marine  Engi- 
neers Beneficial  Ass'n,  AFL-CIO  v. 
Isbrandtsen  Co.,  33  Mi8c.2d  461.  226 


in 


N.Y.S.2d  883,    reargument  denied  33 
Misc.2d  504,  227  N.y.S.2d  451. 

In  proceeding  to  stay  proposed 
arbitration  of  controversy  arising: 
out  of  contract  for  sale  of  cotton 
yarn,  which  contract  was  expressly 
subject  to  certain  cotton  yarn  rules, 
respondent  failed  to  sustain  its  bur- 
den of  establishing  that  petitioner, 
when  it  entered  into  the  contract, 
was  aware  that  the  stated  rules  con- 
tained a  provision  which  might  be 
said  to  subject  controversies  under 
the  contract  to  arbitration,  or  even- 
to  make  prima  facie  showing  to  such- 
effect.  Application  of  Riverdale  Fab- 
rics Corp.,  1953.  281  App.Div.  831^ 
lis  N.Y.S.2d  569,  amended  on  other 
grounds  on  rehearing  281  App.Div. 
983,  121  N.Y.S.2d  261. 

The  burden  is  upon  a  party  apply- 
ing to  compel  another  to  arbitrate, - 
to  establish  that  there  was  a  plain 
intent  by  agreement  to  limit  the  par- 
ties to  that  method  of  deciding  dis- 
putes, since  no  one  is  under  a  duty 
to  resort  to  arbitration  unless  by 
clear  language  he  has  so  agreed. 
Layton-BIumenthal,  Inc.  v.  Jack  Was- 
serman  Co.,  1952.  280  App.Div.  135, 
111  N.Y.S.2d  919. 

In  proceeding  concerning  the  arbi- 
tration of  certain  differences  between- 
transferor  and  transferee,  transferor 
failed  to  snstajn  burden  of  establisb- 
ing  existence  of  a  substantial  issue 
entitling  transferor  to  a  trial  of  the 
issue  concemmg  the  making  of  a 
contract  contiining  an  arbitration 
clause.    Id. 

Good  Paitli  as  to  Dispute;  Ques- 
tions of  Law. — "Unquestionably  • 
claim  may  be  so  unconscionable  or  • 
defense  so  frivolous  as  to  justify  the 
court  in  refusing  to  order  the  parties 
to  proceed  to  arbitration,  but  where  a 
bona  fide  dispute  in  fact  arises  over 
the  performance  of  a  contract  of  pur- 
chase and  sale  it  does  not  devolve- 
upon  the  court  to  say  that  as  a  mat- 
ter of  law  there  is  nothing  to  arbi- 
trate. .  .  .  Difficult  questions  of 
law  as  well  as  of  fact  may  arise. 
By  the  terms  of  the  contract  disputes- 
whether  of  law  or  of  fact  are  arbi- 
trable. Traders  may  prefer  the  de- 
cision of  the  arbitral  tribunal  to  that 
of  the  courts  on  such  questions. 
When  they  have  selected  their  tri- 
bunal, the  court  ought  not  to  intet' 
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fere  with  them  unleu  rery  subctaii- 
tial  reasons  are  Bhown."  Wenger  t. 
Proper  Silk  Ejoriwy  Milla,  (1924) 
2S9  N.Y.  199,  146  N JI.  208. 

Where  agreement  of  parties  to  ar- 
Utration  was  clear,  and  meaning  of 
the  agreement  posed  no  question  of 
fact,  ultimate  decision  under  snch 
agreement  was  a  matter  of  law.  Flo- 
till  Products  Inc.  t.  Buitoni  Foods 
Corp.,  1959,  17  Misc.2d  499,  191  N.Y. 
g.2d  199. 

Mere  existence  of  dispute,  unsup- 
ported by  facts,  does  not  establish 
existence  of  genuine  arbitrable  issue, 
and  there  must  be  a  bona  fide  dispute 
grounded  on  agreement.  Lloyd  t.  A. 
Hollander  &  Son,  Inc.,  1959,  17 
Misc.2d  180.  184  N.Y.S.2d  890,  af- 
firmed 8  A.D.2d  801,  188  N.Y.S.2d 
951. 

Purpose  of  Arbitration  Banderad 
Academic. — Where  by  the  terms  of  an 
«rbitration  clause  in  an  agreement 
the  inquiry  is  limited  to  the  question 
whether  there  has  been  a  violation  of 
the  contract,  and  the  purpose  in  seek- 
ing a  decision  on  that  question  is  to 
lay  the  foundation  for  a  termination 
■of  the  contract  before  it  expires  by  its 
terms  in  case  of  a  finding  of  viola- 
tion, enforcement  of  the  arbitration 
clause  will  not  be  directed  where  the 
contract  has  been  terminated  either 
by  rescission  or  by  limitation,  thus 
making  the  question  of  violation,  so 
far  as  the  purpose  of  the  arbitration 
agreement  is  concerned,  academic  and 
abstract.  Checker  Cab  Mfg.  Corp.  v. 
Heller,  (1926)  241  N.  Y.  148,  149 
N.a  8.13. 

Claims  Included  in  Aibitration 
Agreement. — ^An  action  to  enforce 
provisions  of  a  contract  which  de- 
fendants claim  have  been  waived  is 
a  dispute  in  relation  to  the  perform- 
ance of  the  contract  within  the  mean- 
ing of  a  provision  therein  that 
"should  disputes  arise  in  relation  to 
any  of  the  provisions  of  this  con- 
tract," the  same  shall  be  submitted 
to  arbitration,  and  a  motion  directing 
that  arbitration  proceed  is  properly 
granted.  The  order,  however,  is  too 
broad,  in  directing  arbitration  as  to 
all  matters  in  controversy  between 
the  parties  set  forth  in  the  petition, 
where  it  clearly  appears  therefrom 
that  under  an  oral  modification  of  the 


agreement  the  parties  are  bound  to 
enter  into  a  new  contract  relative  to 
a  new  invention.  A  dispute  in  rela- 
tion thereto  is  clearly  not  one  arising 
under  the  provisions  of  the  original 
contract.  Buxton  v.  Mallery,  (1927) 
246  N.Y.  887,  1S7  N.B.  200. 

Contract  providing  for  arbitration  of 
trne  construction  or  meaning  of  speci- 
fications, and  true  value  of  extra  work 
or  work  submitted,  did  not  admit  of 
arbitration  of  basis  or  justification  for 
termination  of  contract. — Agress  v. 
Bronillet,  1962,  33  Mlsc.2d  139,  225 
N.Y.S.2d  607. 

Claims  of  a  subcontractor  against 
general  contractor  for  extra  work  and 
breaches  of  subcontracts,  and  for 
job  mislocation  and  delays,  fell  within 
purview  of  clause  of  agreement  pro- 
viding for  arbitration  should  either 
party  suffer  damages  because  of  any 
wrongful  act  of  the  other  party,  but 
claims  for  balances  due  under  sub- 
contracts did  not  fall  within  arbitra- 
tion agreement.  Application  of 
Chiappinelli-Marx,  Inc.,  1962,  32  Misc. 
2d  621,  223  N.Y.S.2d  943. 

That  trade  acceptances  in  suit  were 
matured  instruments  would  not  pre- 
clude them  from  being  unperformed 
obligations  which  could  constitute  ba- 
sis for  arbitration  under  agreement 
Joyce  Research  &  Development  Corp. 
V.  Equi-Flow  Division  of  Vibro  Mfg. 
Co..  1961,  31  Misc.2d  952,  221  N.y.S. 
2d  164.  affirmed  15  A.D.2d  821,  226 
N.Y.S.2d  675. 

One  corporation's  right  to  recover 
books  and  records  from-  second  corpo- 
ration fell  within  broad  ambit  of  arbi- 
tration clause  of  agreement  binding 
upon  them  and  signed  by  three  individ- 
uals as  all  the  officers,  directors  and 
shareholders  of  such  corporations, 
providing,  inter  alia,  for  transfer  of 
certain  assets  and  Uabilities  between 
corporations.    Id. 

Contract  provision  that  either  par- 
ty shall  be  reimbursed  by  the  other 
for  any  damage  suffered  because  of 
any  wrongful  act  or  neglect  of  the 
other  permits  arbitration  for  damag- 
es due  to  delay.  Ingardia  Const.  Co. 
V.  Dyker  Bldg.  Co.,  1961,  14  A.D.2d 
23,  216  N.y.S.2d  978,  affirmed  U  N.Y. 
2d  726,  225  N.y.S.2d  973. 

Husband    and    wife    had    right    to 
agree    in    separation    agreement   for 
arbitration    of    matters    relating    to 
ITS 
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marital  support  and  maintenance  nn- 
der  separation  agreement.  Lasek  v. 
Lasek,  1961,  13  A.D.2d  253,  215  N.Y. 
S.2d  983. 

Where  parties  enter  into  arbitra- 
tion  agreement  wliich  provides  in 
part  that  any  dispnte  arising  out  of 
or  in  connection  with  agreement  shall 
be  settled  by  arbitration,  any  con- 
troversy which  arises  between  them 
and  is  within  the  compass  of  the 
provision  must  go  to  arbitration. 
Exercyclo  Corp.  v.  Maratta,  1961, 
9  N.X.2d  329,  214  N.Y.S.2d  353. 

Where  contract  between  producer 
and  authors  for  production  of  play 
provided  that  any  claim,  dispute,  or 
controversy  arising  under,  or  in  con- 
nection with,  or  out  of,  the  contract, 
or  breach  thereof  should  be  sub- 
mitted to  arbitration,  claims  that 
authors  breached  contract  by  dispos- 
ing of  subsidiary  rights  of  play  with- 
out obtaining  prior  consent  of  pro- 
ducer as  expressly  required  by  con- 
tract and  that  they  applied  proceeds 
of  such  rights  to  their  own  use  in 
violation  of  contract  and  failed  to 
give  author  an  opportunity  to  pro- 
cure a  better  offer  for  motion  picture 
rights  fell  witliin  arbitration  clauses 
and  the  breaches  were  not  so  clear 
that  there  were  no  issues  to  arbi- 
trate. Levin  v.  Columbia  Broadcast- 
ing System,  Inc.,  1960,  25  Misc.2d 
208,  208  N.Y.S.2d  825. 

Claim  of  producer  that  authors  of 
musical  play  gave  broadcasting  com- 
pany an  option  to  obtain  rights  in 
and  to  their  next  musical  play  with- 
out giving  producer  an  opportunity 
to  participate  in  such  rights  predi- 
cated upon  alleged  breach  of  obliga- 
tion implied  in  law  was  not  within 
scope  of  an  agreement  between  pro- 
ducer and  authors  for  production  of 
musical  play  providing  that  any  claim, 
dispnte  or  controversy  arising  be- 
tween producer  and  authors  in  con- 
nection with  contract  or  breach 
thereof  should  be  submitted  to  arbi- 
tration.   Id. 

Where  contract  for  storage  of  fur- 
niture, prepared  by  warehouseman, 
provided  that  any  controversy  arising 
out  of  or  relating  thereto,  to  breach 
thereof,  or  to  goods  affected  thereby, 
was  to  be  settled  by  arbitration, 
whether  claim  was  founded  In  con- 
tract or  tort,  issue  of  whether  bailor 


had  made  tender  of  payment  of  stor- 
age charges  due,  as  contemplated 
by  McKinney's  General  Business 
Law,  I  118(d),  prior  to  auction  sale 
of  her  furniture  was  referable  to 
arbitration.  AppUcation  of  Mnller 
Bros.,  Inc.,  1960,  26  Misc.2d  215, 
208  N.T.S.2d  791. 

Where  agreement  provided  for  ar- 
bitration of  any  differences  between 
parties  and  that  balance  sheet  pre- 
pared by  certified  public  accountant 
should  be  prepared  according  to 
standard  accounting  practice  and 
judgment  upon  award  in  prior  arbi- 
tration between  parties  directed  pe- 
titioner to  furnish  statement  certified 
by  accountant  according  to  agree- 
ment, contention  by  party  to  agree- 
ment that  neither  of  two  statements 
furnished  complied  with  award  or 
contract,  because  neither  was  in  ac- 
cord with  standard  accounting  prac- 
tice, was  arbitrable,  and  since,  in 
event  arbitrators  should  determine 
that  later  statement  did  not  com- 
ply, petitioner  might  fall  back  upon 
earlier  statement,  propriety  of  both 
statements  would  be  determined  by 
arbitrators.  Pollak  v.  Breslow,  1960, 
25  Mi8c.2d  1047,  206  N.y.S.2d  914. 

Provision  in  contract  for  sale  of 
textile  piece  goods,  that  any  contro- 
versy arising  under  or  in  relation  to 
contract  or  any  modification  thereof 
should  be  settled  by  arbitration  wag 
broad  enough  to  require  arbitration 
of  such  questions  as  fraud  in  the  in- 
ducement and  right  to  rescind  based 
thereon.  Fabrex  Corp.  v.  Winard 
Sales  Co.,  1960,  23  Misc.2d  26,  202 
N.Y.S.2d  278. 

Where  buyer  admitted  deliveries  un- 
der contract  for  sale  of  goods  and  al- 
leged breach  of  warranty  in  that  mer- 
chandise delivered  did  not  conform  to 
contract  as  to  quality,  though  buyer 
alleged  fraud  in  the  inducement  and 
sought  rescission,  such  alleged  fraud 
related  solely  to  the  question  of  per- 
formance under  contract  and  would 
not  preclude  arbitration.    Id. 

A  contractual  provision  to  arbitrate 
disputes  does  not  permit  a  party  to 
the  contract  to  compel  arbitration  of 
a  contention  which  is  clearly  contra- 
ry to  the  provisions  of  the  contract 
and  for  which  no  reasonable  basis  ex- 
ists.   Application  of  National  Br 


178 


Digitized  by  VaOOQlC 


§  454 


NEW  YORK  LAW  OP  CONTRACTS 


casting    Co.,    1960.    24   Migc.2d   T42, 
202  N.Y.S.2d  534. 

Where  a  building  contract  provided 
that  any  disagreement  arising  ont  of 
the  agreement  or  from  a  breach 
thereof  shoald  promptly  be  submitted 
to  arbitrators,  and  that  the  decision 
of  the  arbitrators  was  a  condition 
precedent  to  any  right  or  legal  ac- 
tion that  either  party  might  have 
against  the  other  arising  out  of  the 
agreement,  arbitration  was  required 
of  claims  which  plaintiffs  asserted 
for  "extras"  not  encompassed  with- 
in the  contract,  but  which  defendant 
claimed  were  not  extras,  but  items 
arising  out  of  the  contract.  Siegfried 
V.  Katz,  1959,  16  Mi8C.2d  649,  190 
N.Y.S.2d  126. 

Where  actual  submission  of  contro- 
versy is  broader  than  description  of 
arbitrable  matters  in  an  agreement 
between  the  parties,  it  may  amount 
to  a  waiver  of  a  limitation  in  the  area 
of  arbitrable  controversy.  Kessler 
v.  National  Cas.  Co.,  1959,  8  A.D.2d 
105,  185  N.T.S.2d  437,  affirmed  7  N. 
Y.2d  909,  197  N.Y.S.2d  477. 

Where  a  contract  defined  rock  ex- 
cavation and  earth  excavation,  and 
under  such  contract  definitions  only 
rock  to  which  unit  prices  for  extra 
work  applied  was  that  over  one  cubic 
yard  in  size  which  could  not  be  dis- 
lodged without  blasting  or  drilling,  an 
arbitrable  dispute  did  not  exist  as  to 
whether  certain  excavation  work  con- 
sisting of  removal  of  rock  came  with- 
in the  contract  price  or  was  extra 
work,  where  contractors  did  not  claim 
that  removal  of  the  rock  involved  re- 
moval of  rock  over  one  cubic  yard  in 
size  which  could  not  be  dislodged  with- 
out blasting  and  drilling.  George  F. 
DriscoU  Co.  v.  New  York  City  Hous- 
ing Authority,  1959,  15  Mi8c.2d  770, 
182  N.Y.S.2d  778,  affirmed  9  A.D.2d 
889,  193  N.Y.S.2d  843,  affirmed  8  N. 
Y.2d  994,  205  N.Y.S.2d  330. 

Where  agreement  merely  provided 
that  presidency  of  party  should  con- 
tinue for  first  year,  and  where  that 
year  had  expired  prior  to  demand  for 
arbitration,  removal  of  president  could 
not  be  accomplished  by  arbitration 
under  agreement  clause  providing  for 
arbitration  of  any  controversy  or 
claim  arising  out  of  or  relating  to 
contraet  or  breach  thereof.    Ades  v. 


Halpert.   1958,   12  Mi8C.2d   913,  177 
N.Y.S.2d  582. 

Appropriating  to  himself  orders 
which  corporation  had  received  would 
not  amount  to  "solicitation"  of  order* 
from  its  customers;  and,  therefore, 
even  if  covenant  not  to  solicit  ciu- 
tomers  was  applicable  while  officer 
was  still  in  corporate  employ,  agree- 
ment for  arbitration  of  any  contro- 
versy or  claim  arising  out  of  or  re- 
lating to  contract  or  breach  thereof 
could  not  be  resorted  to  for  purpose 
of  enjoining  officer  from  such  con- 
duct.   Id. 

Under  contract  between  shipbuilder 
and  buyer  providing  that  all  dispute.i 
arising  ont  of  contract  should  be 
settled  by  arbitration  but  that  in  no 
event  should  builder  be  liable  for  any 
consequential  damages,  claim  by  buyer 
for  loss  of  time  of  ship  due  to  pur- 
I>orted  defects  resulting  in  consump- 
tion of  fuel  from  delay  caused  by 
faulty  construction,  crew's  wages,  con- 
sumption of  provisions  and  stores  and 
other  items  of  expense  that  go  on  in 
a  standing  ship,  were  within  the  area 
of  arbitration.  lino  Shipbuilding  & 
Engineering  Co.  v.  Hellenic  Lines. 
Limited,  19!58.  6  A.D.2d  159.  175  N.T. 
S.2d  750.  affirmed  5  N.Y.2d  987.  184 
N.Y.S.2d  853. 

Parties  may  expressly  agree  that 
only  certain  types  of  controversies 
between  them  shall  be  arbitrated. 
Deutsch  V.  Long  Island  Carpet 
Cleaning  Co.,  1956,  5  Mi8c.2d  68t 
158  N.Y.S.2d  876. 

Agreement  for  arbitration  ordinar- 
ily contemplates  disposition  of  entire 
controversy  between  the  parties,  up- 
on which  judgment  may  be  entered 
after  judicial  confirmation  of  arbi- 
tration award.  Friedland  v.  Fried- 
land,  1956,  1  A.D.2d  129,  148  N.Y.S. 
2d  328. 

The  dalm  that  an  agreement  te 
which  arbitration  clause  was  em- 
bodied was  void  for  duress  went  to 
question  of  validity  of  arbitratioa 
agreement  and  therefore  constituted 
a  preliminary  issue  to  be  tried  by 
court  or  jury  and  not  by  the  arbitra- 
tors. Application  of  Grnen.  1940,  173 
MiK.  766,  18  N.Y.S.2d  960.  nflrmed 
269  AppJMr.  712,  18  N.T.&2d  lOBK 
reargnmeot  denied  260  AvfiJOir.  SiM, 
20  N.TJ9.2d  8S7. 
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Where  buQding  contract  provided 
for  arbitration  of  disputes  between 
tbe  parties  about  cost  of  extras  in 
construction  of  a  new  building  and 
that  if  designated  arbitrators  should 
be  unable  to  continue,  the  parties 
would  select  a  new  arbitrator  before 
proceeding  with  further  work,  claim 
for  extras  was  not  required  to  be 
submitted  to  arbitration  where  the 
daim  was  not  made  until  after  the 
building  was  completed.  Bellwine 
Imp.  Corporation  v.  Stainless  Metals, 
1942.  265  App-IMv.  865.  37  N.X.SJJd 
780. 

Where  provision  of  subcontract  re- 
lating to  arbitration  was  not  intend- 
ed as  an  agreement  to  submit  all  dis- 
putes to  arbitration,  but  indicated 
main  purpose  was  to  authorise  Com- 
missioner of  Public  Works  as  arbiter 
to  decide  disputes  during  progress  of 
the  work  to  prevent  interference  with 
completion  of  the  main  contract,  con- 
tractor could  not  be  compelled  to  sub- 
mit to  arbitration  of  a  dispute  aris- 
ing after  completion  of  contract.  Sha- 
piro V.  Federal  Const.  Corporation, 
104.1.  267  App.niv.  177.  46  N.Y.S.ad 
232.  affirmed  292  N.T.  668,  66  NJ). 
2d  »6. 

What  questions  are  to  be  sabmitted 
to  arbitration  under  arbitration  clause 
of  contracts  is  a  question  of  inten- 
tion to  be  ascertained  by  the  same 
tests  applied  to  contracts  generally  in 
the  light  of  language  used  in  con- 
tract and  circumstances  of  its  execu- 
tion. Tarello  v.  John  A.  Johnson 
Contracting  Corporation,  1944,  60  N. 
Y.S.2d  212.  affirmed  268  App.Div.  893. 
51  N.y.S.2d  87.  appeal  denied  268 
App.Div.  903.  61  N.Y.S.2d  640. 

Clause  of  contract  providing  for 
arbitration  of  all  disputes  arising  oat 
of  contract  or  out  of  performance  of 
work  thereunder  indicated  agreement 
that  all  controversies  growing  out  of 
contract  should  be  submitted  to  ar- 
bitration and  that  arbitrators  should 
have  authority  to  assess  damages 
against  party  in  default  as  well  as 
determine  occurrence  of  breach.     Id. 

Arbitration  agraement  in  contract 
by  which  plaintiff  employed  defendant 
as  plaittttiTs  housekeeper  with  under- 
standing that  plaintiff  was  to  leave 
defendant  certain  property  when 
plaintiff  died  coold  not  be  oonstraed 


as  meaning  that  method  in  which 
plaintiff  was  to  deposit  or  dispose  of 
his  own  money  from  whatever  source 
obtained  was  to  be  determined  with 
consent  of  defendant  or  subjected  to 
arbitration.  Long  t.  Dempsey,  1944, 
52  N.T.S.2d  93. 

Where,  in  action  to  foreclose  me- 
chanic's lien,  court  stayed  proceed- 
ings and  compelled  an  arbitration  ac- 
cording to  an  agreement  to  arbitrate 
all  differences,  the  validity  of  the  lien, 
and  whether  the  amount  found  due 
plaintiff  was  chargeable  against  casu- 
alty company  wiiich  furnished  bond 
for  defendant,  could  not  be  deter- 
mined by  the  arbitrators,  but  the 
amount  fonnd  due  by  the  arbitrators 
was  conclusive  in  an  action  to  fore- 
close the  lien.  May  v.  New  Amster- 
dam Cas.  Co.,  1946.  270  App.I>iv. 
472,  60  N.T.S.2d  613. 

Issue  of  alleged  cancellation  of 
agreement  to  arbitrate  muet  be  de- 
cided upon  arbitration.  Samuel  Kap- 
lan &  Sons  V.  Fascinator  Blouse  Co., 
1947.  70  N.Y.S.2d  & 

Under  contract  for  manufacture  by 
licensee  of  devices  under  licensor's 
patents  and  providing  for  arbitration 
of  controversies  where  licensee  ac- 
quired considerable  knowledge  of  the 
patented  devices,  it  was  for  arbitra- 
tors to  decide  whether  licensee  was 
guilty  of  breach  of  faith  in  having 
a  patent  procured  by  an  employee 
and  based  on  disclosures  made  by 
licensor  to  licensee,  assigned  to  it, 
and  in  refusing  to  disclose  to  licensor 
the  contents  of  a  report  criticising 
the  licensor's  patents.  Gray  Mfg.  Co. 
v.  Anemostat  Corp.  of  America,  1946, 
64  N.Y.SJ8d  815. 

Party  to  a  contract  containing  an 
arbitration  clause  may  not  submit  to 
arlntration  questions  which,  on  face 
of  contract,  are  clearly  beyond  scope 
of  provision  for  arbitration.  Publish- 
ers' Ass'n  of  New  York  City  v.  Si- 
mons, 1949,  196  Misc.  888,  93  N.Y.S. 
2d  782. 

Wliere  respondent  contended  tiiat 
controveray  had  riaen  as  to  whether 
contract,  under  which  arbitration  of 
dispute  by  respondent  was  sought  was 
cancelled  and  that  controversy  should 
be  settled  by  arbitration,  if  that  were 
controversy  to  be  settied.  it  could  be 
settled  only  by  arbitrators,  and  issue 
was  not  one  whidi  could  be  decided 
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by  court  in  proceeding  by  petitionere 
to  stoy  arbitration  proceedings  and 
did  not  fall  witiiin  broad  provisiong 
of  arbitration  agreement.  Application 
of  Minkin,  1961,  279  App.DJv.  228, 
108  N.y.S.2d  945,  affirmed  304  N.Y. 
617,  107  N.E.2d  94. 

Where  action  against  monitions 
mannfacturor  for  loss  of  land  mines 
caused  by  defective  manufacture  and 
shipment,  was  based  on  breach  of 
warranty,  rather  than  tort,  the  dis- 
pute came  within  provisions  of  con- 
tract requiring  arbitration  of  all  ques- 
tions and  controversies  arising  in  con- 
nection with  the  contract.  Kilgore 
Mfg.  Co.  V.  New  Hampshire  Fire  Ins. 
Co..  1952.  280  App.Div.  832,  113  N.Y. 
S.2d  554,  affirmed  306  N.Y.  815,  113 
N.E.2d  558. 

Withdrawal  of  Aibittatot.— The 
withdrawal  of  one  of  the  arbitrators 
on  the  threshold  of  a  formal  award 
does  not  end  the  authority  of  the 
other  two  unless  the  terms  of  the 
arbitration  submission  take  the  case 
out  of  the  general  rule  governing  ma- 
jority awards.  American  Eagle  F. 
Ins.  Co.  v.  New  Jersey  Ins.  Co., 
1025.  240  N.Y.  888.  148  N JL  B62. 

Right  of  Assignee  to  EnfoTca  Ar- 
bitration Agreement. — Where  the 
contract  is  assignable,  as  in  case  of 
an  executory  contract  for  the  sale  of 
goods,  the  arbitration  clause  is  an 
integral  part  thereof  and  is  enforce- 
able by  the  assignee,  as  where  the 
rights  of  a  party  under  the  contract 
have  passed  to  a  receiver.  Re 
Lowenthal,  (Sup.  1921)  199  App. 
Div.  39,  191  N.  Y.  S.  282,  affirmed 
(1922)  233  N.Y.  021, 136  N.E.  844. 

The  arbitration  clause  is  an  integral 
part  of  the  contract  and  may  be 
availed  of  not  only  by  the  original 
parties  but  also  by  an  assignee. — Lip- 
man  V.  Haeuser  Shellac  Co.,  1942,  289 
N.Y.  76,  43  N.E.2d  817,  142  A.L.K. 
1088,  reargument  denied  289  N.Y.  047, 
44  N.EJ2d  620. 

An  assignee  of  a  trade  acceptance 
and  accounts  arising  out  of  a  sale 
of  goods  takes,  if  not  entitled  to 
protection  as  a  bona  fide  purchaser 
for  value,  subject  to  the  provision 
for  the  arbitration  of  disputes  arising 
out  of  the  contract  of  sale,  and  arbi- 
tration may  be  enforced  as  against 
him.  "Arbitration  contracts  would 
he  of  no  value  if  either  party  there- 


to eonld  escape  the  effect  of  audi  • 
clause  by  assigning  a  claim  subject 
to  arbitration."  Hosiery  llfrs. 
Corp.  V.  Ooldston,  (1924)  2S8  N.  T. 
22,  143  N.E.  779. 

Contract  for  sale  of  goods  whidi 
contained  provision  for  arbitration  of 
disputes  arising  thereunder  was  as- 
signable after  its  breach;  and  party 
charged  with  breach  could  not  avoid 
arbitration  on  ground  that  contract 
had  been  executed  and  that  nothing 
remained  to  be  assigned.  Packard 
Fabrics  v.  Deerlng,  Milliken  &  Co., 
1949,  94  N.Y.S.2d  671.  Affirmed  302 
N.Y.  643.  96  NJE.2d  113. 

Agreement  to  Arbitrate  in  Foreiga 
Jurisdiction.— Where  contract  of  bay- 
er  with  seller  which  was  in  fact 
an  agency  of  foreign  country  for 
carrying  on  trade  and  commerce,  pro- 
vided for  arbitration  of  disputes  by 
commission  located  in  that  foreisn 
country,  buyer,  having  chosen  to  do 
business  with  seller  and  to  accept 
condition  of  arbitration  in  foreign 
country,  could  not  thereafter  ask 
courts  to  relieve  it  of  its  contractual 
obligation  so  assumed,  but  buyer 
would  not  be  deprived  of  its  right  to 
take  appropriate  action  should  the 
arbitration  in  fact  deprive  it  of  its 
fundamental  right  to  a  fair  and  im- 
partial determination.  Amtorg  Trad- 
ing Corp.  V.  Camden  Fibre  MUIs. 
Inc.,  1952,  304  N.Y.  519,  109  N.E.2d 
60a 

Contracts  providing  for  arbitration 
under  American  Arbitration  Associa- 
tion's rules,  which  authorize  Associa- 
tion to  fix  place  of  arbitration,  de- 
claring Administrator's  decision  as  to 
locality  of  arbitration,  if  parties  do 
not  agree  thereon,  final  and  binding, 
and  providing  for  construction  of 
contracts  under  New  York  laws,  in 
effect  authorized  arbitration  to  be 
held  in  New  York,  which  Association 
fixed  as  locale  therefor,  and  consti- 
tuted submission  to  jurisdiction  of 
New  York  courts,  if  valid,  though  no 
copy  of  such  rules  was  furnished  to 
party  for  whom  judgment  was  ren- 
dered on  order  confirming  arbitra- 
tor's award.  American-British  T.  V. 
Movies  v.  KOPR-TV,  (3opper  Broad- 
casting Co.,  1955,  144  N.Y.S.2d  548. 

While  an  agreement  to  arbitrate  in 
a  foreign  jurisdiction,  and  before  a 
foreign  arbitrator,  is  not  invalid  or  B- 
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legal,  it  cannot  be  enforced  by  the 
conrts  of  onr  state  as  between  dd- 
sens  of  the  state  who  are  the  par- 
ties thereto,  by  compelling  them  to 
go  without  the  state  and  before  a 
foreign  tribunal,  there  to  arbitrate 
their  dispates.  Th«  only  remedy 
available  under  such  circnmstances 
in  the  courts  of  this  state  is  to 
stay  the  trial  of  an  action  here 
by  the  party  who  has  refused  to 
carry  out  his  agreement  to  arbitrate 
and  who  seeks  the  aid  of  our  courts 
to  enforce  his  claim  therein.  Such 
a  stay  may  clearly  be  given  under 
tbe  provisioni  of  section  fi  of  the 
Arbitration  Law.  Re  Inter-Ocean 
Food  Products,  (Sup.  1923)  806 
▲pp.Div.  426, 201  N.Y.S.  686.  See  also 
B«  Oalifomia  PaeUng  Corp.,  1028, 121 
Miac.  212,  201  N.Y.S.  ISa 

A  complaint  alleging  that  plaintiUf 
and  defendants  entered  into  a  con- 
tract, by  a  clause  of  which  they 
agreed  that  all  differences  arising 
thereunder  should  be  "arbitrated  at 
London  pursuant  to  the  Arbitration 
Law  of  Oreat  Britain;"  that  differ- 
ences having  arisen,  plaintiff  served 
notice  on  defendants  at  New  York  to 
concur  in  the  nomination  of  an  arbi- 
trator; that  on  defendants'  failure  to 
comply  proceedings  were  taken  before 
an  English  court,  notice  having  pre- 
viously been  served  on  defendants  in 
New  York,  resulting  in  the  appoint- 
ment of  an  arbitrator,  who  aftier  fur- 
ther notice  to  defendants  proceeded 
with  the  arbitration,  resulting  in  an 
award  against  defendants;  and  fur- 
ther alleging  that  all  proceedings 
were  duly  had  in  accordance  with  the 
English  Arbitration  Law,  states  a 
good  cause  of  action  for  the  amount 
of  the  award.  Gilbert  v.  Bnrnstine, 
1981,  26B  N.Y.  848,  174  N.E.  706. 
Compare  Matter  of  Hambnrg-Amerl> 
can  Line,  1030,  185  Misc.  71S,  288 
N.Y.S.  331;  Galhan  Lobo  Co.  Im- 
porting &  Exporting  Ass'n,  S.  A.,  v. 
Haytian  Am.  Sugar  Co.,  S.  A.,  1946, 
271  App.Div.  310,  65  N.Y.S.2d  1. 

In  Marcus  A.  Heyman  Inc.,  v.  B. 
B.  Cole  Co.,  (1934)  242  App.Div.  862, 
276  N.Y.S.  23,  it  was  held  that  parties 
to  a  contract  may  confer  jurisdiction 
1^  consent  and  such  a  contract  is 
irrevocable  to  the  extent  that  one  of 
the   parties,   without  the  consent  of 
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the  other,  cannot  deprive  it  of  its  en- 
forceabihty.  See,  also,  Oalban  Lobo 
Co.  Importing  &  Exporting  Ass'n  v. 
Haytian  Am.  Sugar  Co.,  S.  A.,  1046. 

271  App.Div.  810,  66  N.Y.S.2d  1. 

Where  contract,  providing  for  ar- 
Utration,  did  not  fix  place  thereof, 
but  made  rules  of  American  Arbitra- 
tion Association  part  of  contract  by 
reference  and  association  having  pow- 
er under  its  rules  to  fix  place  of  ar- 
bitration, exercised  its  powers  by  fix- 
ing New  York  as  place  of  arbitration, 
it  could  be  inferred  that  parties  fixed 
place  of  arbitration  in  New  York. 
Bradford  Woolen  Corp.  v.  Preed- 
man,  1947,  189  Misc.  242,  71  N.Y.S. 
2d  267. 

Where  resident  of  North  Carolina 
and  foreign  corporation  made  in 
North  Carolina  an  arbitration  agree- 
ment providing  that  agreement  should 
be  enforceable  and  judgment  on  any 
award  might  be  entered  in  any  court 
having  jurisdiction,  and  that  arbitra- 
tion should  be  held  in  New  York, 
there  was  implied  consent  to  ar- 
bitrate in  New  York  without  reserva- 
tion, notwithstanding  that  parties 
could  not  under  North  Carolina  L/itw 
agree  in  advance  to  arbitrate  future 
disputes.  In  re  Gantt,  1947.  189 
Misc.   237,   70  N.Y.S.2d  55,   affirmed 

272  App.Div.  801,  71  N.Y.SJJd  892, 
appeal  denied  272  App.Div.  961,  72 
N.Y.S.2d  a'iO,  appeal  dismissed  297 
N.Y.  742,  77  N.E.2d  323,  affirmed  297 
N.Y.  433,  79  N.E.2d  815,  certiorari 
denied  60  S.Ct.  65.  335  U.S.  843.      - 

Where  contract  provided  for  ar- 
bitration in  London  and  defendant 
designated  an  arbitrator  for  purposes 
of  arbitration,  defendant  did  not 
thereby  impliedly  consent  to  submit 
to  jurisdiction  of  English  courts  in 
connection  with  any  proceedings  sub- 
sequent to  making  of  a  final  award. 
Sargant  v.  Monroe,  1944,  Misc.,  67 
N.Y.S.2d  591. 

Where  contract  containing  an  arbi- 
tration clause  was  made  by  New  York 
corporations  in  New  York  the  contract 
was  a  consent  to  jurisdiction  of  New 
York  Supreme  Court  to  enforce  the 
contract.  P.  Beiersdorf  &  Co.  ▼.  Duke 
Laboratories,  1949,  94  N.Y.S.2d  la 
affirmed  277  App.Div.  768,  97  N.Y. 
S.2d  538,  affirmed  301  N.Y.  707,  9S 
N.E.2d  55. 
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Where  parties  agree  to  arbitrate  in 
a  named  jurisdiction,  they  in  fact  tm- 
dertake  to  submit  themselves  to  any 
procedures  in  tliat  jurisdiction  neces- 
sary to  bring  the  arbitration  to  an  ef- 
fective conclusion.  Application  of  lib- 
erty Country  Wear,  1950,  197  Misc. 
581.  96  N.Y.8.2d  134. 

An  agreement  to  arbitrate  within  a 
given  jurisdiction  is  a  submission  to 
the  law  and  courts  of  that  jurisdiction. 
Id. 

Aareement  to  apply  foreign  law. — 
An  arbitration  clause  may  validly 
provide  that  arbitrators  make  their 
award  in  accordance  with  law  of  a 
specified  jurisdiction.  Application  of 
Wachusett  Spinning  Mills,  Inc.,  1958, 
12  Mi8c2d  822,  1T7  N.Y.S.2d  938, 
modified  on  other  grounds  7  A.D.2d 
382,  183  N.Y.S.2d  601,  affirmed  6  N.X, 
2d  948,  190  N.T.S.2d  1011. 

Where  manufacturer  of  textile 
woven  fabrics  and  spinning  mill  en- 
tered into  contracts  for  spinning  of 
yam  by  miU's  acceptance  of  manufac- 
turer's purchase  orders  which  provid- 
ed for  arbitration  of  all  controversies 
arising  out  of  contract,  or  any  modi- 
fication thereof,  effect  of  provision  in 
confirmation  orders  sent  by  mill  that 
contract  was  to  be  deemed  a  Massa- 
chusetts contract  was  for  arbitrators 
to  decide.    Id. 

Arbitration  as  Bar  to  Action. — 
A  party  is  not  to  be  compelled  to 
surrender  his  right  to  resort  to  the 
courts,  with  all  of  their  safeguards, 
unless  the  agreement  is  in  writing 
and  the  intent  is  dear  to  render  ar- 
bitration the  exclusive  remedy. 
Havoc  V.  Charles  Antell,  Inc.,  1957, 
159  N.y.S.2d  774. 

Where  sales  agreement  provided  for 
arbitration,  and  there  was  a  real  dis- 
pute under  agreement,  dispute  could 
only  be  determined  by  arbitrators 
and  not  by  courts.  Application  of 
Spectrum  Fabrics  Corp.,  1955,  286 
App.Div.  710,  139  N.T.S.2d  612,  af- 
firmed 309  N.T.  709,  128  N.B.2d 
416. 

In  application  to  stay  arbitration 
proceeding  demanded  by  lessor  to  set- 
tle dispute  over  repairs  under  lease 
provisions  that  obligated  tenant  to 
keep  premises  in  substantial  order 
and  repair,  and  that  disputes  as  to 
whether  repairs  or  replacements 
were  necessary  should  be  submitted 


to  artiitratioD,  a  dispute  as  to  wheth- 
er repairs  were  necessary  was  sub- 
ject to  arbitration.  Application  of  A. 
&  A.  Holding  Corp..  1952.  116  N.TA 
2d  265,  affirmed  281  App.Div.  637, 
117  N.Y.S.2d  685. 

Where  all  the  individuals  of  part- 
nership, in  whom  petitioners  claimed 
the  right  to  demand  arbitration  was 
vested,  had  joined  in  resisting  peti- 
tioners' application  to  stay  arbitra- 
tion proceeding,  arbitration  proceed- 
ing oonld  not  be  stayed  on  theory 
that  petitioners  might  be  confronted 
with  multiplicity  of  arbitration  de- 
mands.   Id. 

Where  resp<ndent  bad  a  valid  arbi- 
tration agreement,  he  should  hav« 
made  a  motion  to  direct  that  the  ar- 
bitration proceed  and  to  stay  the  ac- 
tion, but  he  coold  not  plead  such  »t- 
tritration  agreement  in  bar  of  the  ac- 
tion. liUmsden  v.  Lnmsden  Bros.  A 
Taylor.  1934,  242  App.Div.  852.  275 
N.Y.S.  221. 

Plaintift  who  instituted  arbitration 
proceeding  for  a  claim  within  arbitra- 
tion clause  of  contract  was  required 
to  go  on  with  arbitration,  and  could 
not  bring  an  action  at  law  on  such 
daim,  where  there  had  been  no  such 
breach  by  defendant  as  would  release 
plaintitt  from  effect  of  the  arbitra- 
tion danse.  Urban  Contractors  v. 
Yorkshire  Homes,  1946.  68  N.Y.S.2d 
320. 

Under  dause  in  contract  providing 
for  arbitration  of  any  controversy  or 
claim  arising  out  of  or  relating  to 
contract,  contractor  could  bring  ac- 
tion at  law  for  balance  on  contract 
price  for  work  done,  and  waa  not  re- 
quired to  resort  to  arbitration,  where 
there  was  no  dispute  as  to  such  daim 
Id. 

Where  corporation,  wliich  was  res' 
party  in  interest  in  stockholder's  and 
director's  derivative  action,  was  not  a 
party  to  arbitration  agreement  be- 
tween individual  stockholders,  stock- 
holder petitioning  for  order  directing 
that  arbitration  proceed  was  not  ea- 
tided  to  a  stay  of  such  derivative  ac- 
tion commenced  by  respondent.  Ap- 
plication of  Diamond,  1948.  80  N.Y. 
S.2d  465,  affirmed  274  App.Div.  762, 
78  N.Y.SAI  924. 

Under  arbitration  danse  of  oontraet 
for  sale  of  merdiandise  providing  for 
settlement  of  all  oontroversiea  arising 
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therefrom  or  the  breach  thereof, 
rights  or  remedies  purchaser  might 
have  had  under  McKinney's  Personal 
Property  Law,  f  150  relative  to  reme- 
dies for  breach  of  warranty  were  nec- 
essarily waived,  and  court  would  stay 
any  action  or  other  proceeding  pend- 
ing determination  by  arbitration.  Feld 
V.  Horch-Oppenheimer,  Inc..  1948, 
192  Misc.  325,  80  N.T.S.2d  389. 

Agreement  as  to  Foreign  ProMM^— 
Where  a  party,  in  advance  of  any 
litigation  or  arbitration,  agrees  that 
in  the  event  of  such  proceeding  it  shall 
be  subject  to  foreign  process,  then 
that  party  will  not  be  permitted  to 
repudiate  such  agreement.— Marcus  A. 
lieyman.  Inc.,  v.  B.  G.  Cole  Co.,  (1934) 
242  App.Div.  302,  275  N.Y.S.  23. 

Eaforclno  Arbitration  Agreement 
Where  Contract  Void. — Partidpa- 
tioD  in  selection  of  arbitrator  preclud- 
ed objection  to  arbitration  on  ground 
of  illegality  of  contract.  Rosenbaum- 
Grinell  Inc.  v.  Bart  Schwartz  Intern. 
Textiles.  Limited,  1959,  15  Miso.2d 
450,  182  N.Y.S.2d  441. 

In  proceeding  to  stay  arbitration, 
evidence  failed  to  establish  illegality  of 
contract  on  ground  that  effect  of  pro- 
vision complained  of  might  be  to  sub- 
stantially lessen  competition  or  tend  to 
create  a  monopoly.    Id. 

Arbitration  cannot  be  forced  on  par- 
ties where  contract  sought  to  be  en- 
forced is  founded  on  fraud  such  as 
would  vitiate  contract  generally.  Er- 
moUeff  V.  Liss,  (Sup.Sp.T.1931)  140 
Misc.   214,   250  N.Y.S.   235. 

If  provision  of  agreement  between 
corporate  stockholders  for  retention 
of  each  stockholder  as  an  officer  o/ 
corporation  was  illegal,  arbitration 
proceeding  to  determine  propriety  of 
action  of  board  of  directors  in  dis- 
charging one  of  the  stockholders  in 
which  other  stockholders  participat- 
ed, as  provided  by  the  agreement,  was 
a  nullity  and  such  participation  did 
not  "estop"  such  stockholders  from 
attacking  validity  of  agreement  and 
from  objecting  to  another  arbitration 
of  the  dispute.  Martocci  v.  Martocci, 
IMS,  42  N.T.S.2d  222,  affirmed  266 
App.Div.  840,  43  N.Y.S.2d  616,  stay 
denied  266  App.Div.  882,  43  N.YA 
2d  279.  appeal  denied  266  AppJMv. 
917,  43  N.Y.S.2d  617. 

Although  arbitration  will  be  denied 
on   ground   that   fraud   in   its   incep- 
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tion  vitiated  contract  providing  for 
arbitration,  no  such  decree  will  be 
made  untfl  it  is  apodictlcally  shown 
that  the  misrepresentations  were  so 
important  add  inducing  that  no  con- 
tract would  have  been  made  without 
them.  Frankle  v.  Petzold.  Ltd.  Fur 
Dyeing  Corporation,  1948,  180  Miac. 
88,  40  N.T.S.2d  6ea 

Litigating  Binding  Effect  of  Award 
— Procedure. — ^By  agreeing  to  arbi- 
trate in  New  York,  party  agrees  to  be 
bound  by  such  procedural  steps  in 
regard  to  those  matters  as  New  York 
law  provides,  subject  always  to  qual- 
ifications that  what  New  York  law 
provides  must  at  least  conform  to  es- 
sentials of  due  process  of  law,  and 
such  party  is  no  longer  entitled  to 
tosist  upon  such  procedural  steps  as 
New  York  law  says  are  necessary  in 
an  action,  ano  least  of  all  is  be  enti- 
tled to  such  notice  or  such  service  as 
the  law  of  hie  home  state  requires. 
Kepublique  Francaise  v.  Cellosilk 
Mfg.  Co.,  1953,  124  N.Y.S.2d  93,  re- 
versed 284  App.Div.  699, 134  N.Y.S.2d 
470,  reversed  309  N.Y.  269,  128  N.E. 
2d  750. 

Where  a  person  desires  to  litigate 
the  binding  effect  of  any  award  which 
may  thereafter  be  made  against  him 
in  arbitration,  he  may  either  partici- 
pate therein  under  protest  or  refuse 
to  participate  and  apply  to  the  court 
for  a  determination  of  the  question 
of  whether  his  failure  to  submit  to 
arbitration  constitutes  a  default  un- 
der a  contract  providing  for  arbitra- 
tion. Kanter  v.  Edward  Bloom  Co., 
(Sup.  Sp.  T.  1932)  144  Misc.  602, 
259  N.Y.S.  46. 

Where  party  to  arbitration  agree- 
ment appealing  from  an  order  di- 
recting the  parties  to  proceed  to  arbi- 
tration and  designating  an  arbitrator 
had  not  failed,  neglected,  or  refused 
to  arbitrate,  that  party  was  not  "in 
default"  witJiin  Civil  Practice  Act,  { 
1450,  and  the  Appellate  Division  up- 
on reversal  of  the  order  and  denial 
of  the  motion  for  arbitration  dis- 
missed the  proceeding.  In  re  Grange 
Pulp  &  Paper  MiUs,  1941,  261  App. 
Div.  840,  24  N.Y.S.2d  961,  affirmed. 
1941,  286  N.Y.  752,  34  N.E.2d  907. 


Injunction  Against  Proceedings,— 
Courts  will  enjoin  arbitration 
where    fraud    or    duressr^  practiced 
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against  one  of  parties,  renders  agree- 
ment voidable,  where  there  is  no  bona 
fide  dispute  between  the  parties, 
where  performance  which  is  the  sub- 
ject of  the  demand  (or  .arbitration  is 
prohibited  by  statute,  or  where  a 
condition  precedent  to  arbitration  un- 
der the  contract  or  an  applicable 
statute  has  not  been  fulfilled.  Ezer- 
cyde  Corp.  v.  Maratta,  1061,  9  N.Y. 
2d  329,  214  N.Y.S.2d  353. 

Where  contract  executed  in  New 
York  between  Delaware  corporation 
and  Maryland  corporation,  both  au- 
thorized to  do  business  in  state,  was 
to  be  performed  in  New  Jersey  and 
contained  clause  providing  for  arbi- 
tration of  disputes,  after  dispute 
arose  and  Delaware  corporation  insti- 
tuted arbitration  proceeding.  New 
York  court  would  temporarily  enjoin 
Maryland  corporation  from  proceed- 
ing with  subsequently  instituted  caus- 
es of  action  in  Delaware  for  breach  of 
contract  and  for  permanent  injunction 
against  arbitration,  when  there  was 
no  allegation  of  mistake  or  fraud  and 
arbitration  clause  appeared  clear  and 
explicit  on  its  face.  Shahmoon  Indus- 
tries, Inc.  V.  Day  &  Zimmermann, 
Inc.,  1958,  10  Misc.2d  117,  119,  169 
N.Y.S.2d  950. 

Where  notices  of  intention  to  arbi- 
trate were  subscribed  by  attorney  for 
all  parties  seeking  arbitration,  serv- 
ice of  motion  to  restrain  arbitration 
was  sufficient  where  made  upon  this 
attorney.  Application  of  Eats,  195S, 
1  MUc.2d  67,  146  N.Y.S.2d  332. 

The  plaintiff  cannot  enjoin  arbitra- 
tion until  defendant  makes  an  ap- 
plication to  court  to  determine 
whether  plaintiff  was  in  default  for 
not  complying  with  arbitration 
agreement,  since  the  burden  of  mak- 
ing such  applicati<m  is  on  the  party 
contesting  the  validity  of  the  arbi- 
tration. Kanter  v.  Edward  Bloom 
Co.,  (Sup.  Sp.  T.  1932)  144  Misc. 
602.  259  N.Y.S.  46;  Application  of 
ELahn  &  Feldman,  1943,  266  App.Div. 
470,  89  N.Y.S.2d  481,  afllrmed  290  N. 
Y.  781,  00  N.B.2d  lOT. 

On  motion  for  a  permanent  injunc- 
tion restraining  arbitration  under  an 
arbitration  contract,  contention  by 
party  making  the  motion,  that  his 
agent  who  signed  the  contract  lacked 
proper  authority,  was  not  presented 


(or  decision  by  the  motion.  In  re 
Oantt,  1947,  189  MJsc.  287,  70  N.Y.& 
2d  65,  affirmed  272  App.Div.  801,  71 
N.Y.S.2d  892.  appeal  denied  272  App. 
Div.  961,  72  N.Y.S.2d  830,  appeal  dis- 
missed 207  N.Y.  742,  77  N.B.2d  323, 
affirmed  297  N.Y.  433,  79  N.B.2d  815. 
certiorari  denied  69  S.Ot.  65,  335  V. 
8.  843. 

Method  of  Making  Award  Ub- 
antlwrixed— Intexpretation  of  Ordat 
Appointing  Appraisers. — Stange  v. 
Thompson-Starrett  Co.,  (1933)  201 
N.  Y.  37,  184  N.  E.  486. 

Effect  of  Death  of 
Party  Ptioi  to  Enactment  of  AtU- 
tratioB  Law. — ^The  death  of  a  party 
to  a  contract  providing  for  the  arbi- 
tration of  a  dispute  arising  there- 
under does  not  terminate  the  agree- 
ment for  arbitration,  and  the  Arbi- 
tration Law  is  applicable  to  such  an 
agreement  entered  into  prior  to  its 
enactment  though  one  of  the  parties 
dies  before  the  enactment.  Be  Scott, 
(1022)  234  N.  Y.  539,  138  N.  £. 
438. 

Contract  for  Arbitra- 
tion Essential;  Strict  Construction. 
^Re  General  Silk  Importing  Co., 
(Sup.  1922)  200  App.  Div.  786,  104 
N.Y.S.  15,  affirmed  (1922)  284  N.Y. 
518,  138  N.BL  427;  Eagar  Const. 
Corporation  v.  Ward  Foundatjom 
Corporation,  1988,  255  App.Div.  291. 
7  N.Y.S.2d  450;  Ford  Instrument  Co. 
V.  Dillon.  1947.  77  N.Y.S.2d  72. 

Agreement  to  arbitrate  will  not  be 
extended  by  construction  or  implica- 
tion. Rosenbanm  v.  American  Sur. 
Co.  of  New  York.  11  N.Y.2d  310,  229 
N.Y.S.2d  375,  183  N.E.2d  667. 

A  party  is  not  to  be  compelled  to 
surrender  his  right  to  resort  to  the 
courts,  with  all  of  their  safeguards, 
unless  he  has  agreed  in  writing  to  do 
so,  and  by  clear  language.  Riverdale 
Fabrics  Ck>rp.  v.  'Hllinghast-Stiles 
Co.,  1054.  306  N.Y.  288,  118  N.E.2d 
104,  41  A.L.R.2d  867.  See,  also.  In 
re  Atran's  Will,  1956,  156  N.Y.S.2d 
662. 

There  can  be  no  arbitration  unless 
parties  have  agreed  to  arbitrate  not 
only  in  a  controversy  arising  under 
contract  but  any  controversy  in  re- 
lation thereto.  Grimaldi  v.  Coca  Cola 
Bottling  Co.  of  N.  Y.,  Inc.,  1961,  29 
J(risc.2d  406,  217  N.Y.S.2d  628. 
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Where  arbitration  clatue  of  an 
agreement  to  sell  vessel  provided  that 
an  dispntea  and  differences  arising  oat 
of  the  agreement  should  be  settled  by 
arbitration,  that  arbitration  agree- 
ment provided  that  the  arbitrators 
shonid  be  commercial  men  conversant 
with  shipping  matters  did  not  invali- 
date the  arbitration  agreement. 
Transpacific  Transport  Corp.  v.  Si- 
rena  Shipping  Co.,  S.  A.,  1959,  9  A.D. 
2d  316,  193  N.Y.S.2d  277,  affirmed  8 
N.T.2d  1048,  207  N.Y.S.2d  70. 

Provision  for  arbitration  may  not  be 
implied  nor  may  it  be  incorporated  by 
reference  to  an  extrinsic  document 
which  is  neither  exhibited  nor  at- 
tached to  contract  itself.  Emerson 
Radio  &  Phonograph  Corp.  v.  II- 
lastrated  Technical  Products  Corp., 
1958,  12  Misc.2d  1000,  178  N.Y.S.2d 
277. 

In  order  for  arbitration  to  be  com- 
pelled, underlying  agreement  must 
provide  for  arbitration  in  the  state  of 
New  York.    Id. 

The  court  is  bound  by  the  clear  and 
unambiguous  terms  of  a  contract  and 
an  agreement  of  the  parties  for  arbi- 
tration may  not  be  extended  by  con- 
struction or  implication.  Delma  Engi- 
neering Corp.  V.  K  &  li  Const  Co., 
1958,  9  Mi8c2d  324, 169  N.Y.S.2d  820, 
reversed  on  other  grounds  6  A.D.2d 
710,  174  N.Y.S.2d  620,  amended  on 
other  grounds  7  A.D.2d  748,  181  N.Y. 
S.2d  763,  affirmed  5  N.Y.2d  852,  181 
N.Y.S.2d  794. 

The  power  of  the  court  to  order 
arbitration  under  a  construction  sub- 
contract was  limited  by  the  agreement 
wliich  the  parties  made.    Id. 

One  is  not  required  to  resort  to  ar- 
bitration unless  by  clear  language  he 
has  so  agreed.  Application  of  Miller 
Art  Co.,  1957,  4  A.D.2d  1032,  168  N. 
X.S.2d  732. 

While  it  is  not  required  that  con- 
tract for  arbitration  be  signed  before 
a  party  can  be  compelled  to  arbitrate 
a  controversy,  there  must  be  a  writ- 
ten agreement  to  arbitrate,  and  if 
there  is  a  contract  requiring  arbitra- 
tion, all  the  questions  of  fact  and 
law  disputed  under  the  contract  are 
decided  under  the  arbitration,  but  if 
there  is  a  substantial  conflict  as  to 
whether  there  was  a  meeting  of  the 
minds  of  the  parties,  the  issne  must 
fint  be   determined  by   trial  in  the 


court.  Application  of  Eimco  Corp., 
1957,  6  Mi8c.2d  422,  163  N.Y.S.2d 
273. 

A  party  cannot  be  compelled  to 
submit  to  the  arbitration  of  disputes 
with  another  unless  he  has  clearly 
contracted  to  do  so.    Id. 

Where  seller  and  buyer  signed  sales 
confirmation  which  set  forth  quantity, 
specifications,  and  price  FOB  Japan, 
and  provided  that  letter  of  credit 
would  be  opened  three  banking  days 
after  seller  indicated  cost  of  freight, 
for  buyer's  account  and  approval, 
confirmation  was  binding  contract, 
and  upon  subsequent  dispute  of  par- 
ties concerning  cost  of  freight,  in 
view  of  arbitration  provisions  of 
contract,  issue  of  judicial,  as  dis- 
tinguished from  arbitral,  construc- 
tion of  agreement,  would  not  be  in- 
volved in  settlement  of  such  dispute. 
Application  of  John  E.  Potter  Co., 
1956,  2  Misc.2d  515,  149  N.Y.S.2d 
641,  affirmed  2  A.D.2d  816,  155  N.Y. 
S.2d  775. 

Wliere  parties  had  a  contract,  con- 
taining an  arbitration  clause,  under 
which  they  both  acted  in  carrying  out 
transaction,  any  controversy  arising 
out  of  contract  must  be  settied  by 
arbitration.  Application  of  Continen- 
tal Nut  Co.  of  Chico,  Cal.,  1955.  286 
App.Div.  1088,  146  N.Y.S.2d  143,  af- 
firmed 1  N.Y.2d  705,  150  N.Y.S.2d 
805. 

Parties  to  contract  may  agree  to 
submit  all  controversies  growing  out 
of  contract  to  arbitration,  in  which 
case  New  York  courts  will  give  effect 
to  such  intention.  Binkow  v.  Brick- 
man,  1955,  145  N.Y.S.2d  530,  reversed 
on  other  grounds  1  AJ}.2d  906,  149 
N.Y.S.2d  738. 

Where  there  is  a  controversy  ns  to 
whether  a  contract  exists  requiring 
the  parties  to  arbitrate  their  dif- 
ferences, that  issue  must  be  decided 
by  the  court,  for  there  can  be  no  ar- 
bitration unless  it  is  first  found  that 
the  parties  have  agreed  to  arbitrate. 
Application  of  Spectrum  Fabrics 
Corp.,  1955,  284  App.Div.  710,  139  N. 
Y.S.2d  612.  affirmed  309  N.Y.  709,  128 
N.E.2d  416. 

In  proceeding  for  order  directing 
arbitration  pursuant  to  alleged  stock- 
holders' agreement,  which  was  not 
signed,  to  arbitrate  disputes  between 
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stockholders,  Special  Term,  which 
was  convinced  that  alleged  agrec' 
ment  never  existed,  woold  dismiss  the 
petition.  Application  of  Gerakares. 
1995,  139  N.Y.S.2d  359,  affirmed  2 
A.D.2d  860,  155  N.Y.S.2d  771,  reargn- 
ment  and  appeal  denied  2  AJ>,2d  894, 
157  N.Y.S.2d  907. 

Ascertainment  of  meaning  of  con- 
tract may  be  a  matter  for  the  arbi- 
trator, bat  assertion  of  an  interpreta- 
tion which  is  clearly  contrary  to  plain 
meaning  of  language  used  in  contract 
cannot  create  an  arbitrable  issue, 
livingston  v.  Tel-Ant  Electronic  Co., 
1965,  4  Miac.  600,  138  N.Y.S.2d  Ul. 

Parties  to  a  contract  have  no  daty 
to  arbitrate  disputes  arising  under  the 
contract  unless  by  clear  language  they 
have  so  agreed.  Batt  v.  Lyngert 
Corp.,    1949,   93    N.Y.S.2d   889. 

Appraisal. — A  contract  whereby  cer- 
tain stock,  to  be  depoaited  in  eaerow, 
might  in  certain  contingencies  be 
purchased  by  one  of  the  parties  to 
the  agreement  at  its  fair  market 
value,  to  be  determined  by  an  ap- 
praisal to  be  made  by  arbiters  to  be 
appointed  as  provided  in  the  con- 
tract, does  not  come  within  the  let- 
ter or  the  spirit  of  tiie  Arbitration 
Law.  Matter  of  Fletcher,  (1924)  237 
N.Y.  440,  143  N.E.  248. 

More  assertion  by  party  to  an  ar- 
bitration agreement  that  there  is  a 
dispute  as  to  the  meaning  or  applica- 
tion of  the  contract  is  not  enough 
to  entitle  party  to  arbitration  and  if 
nonapplicability  or  meaning  of  the 
contract  is  free  from  doubt,  the  de- 
mand for  arbitration  must  be  denied 
on  ground  that  no  bona  fide  issue  for 
arbitration  exists.  General  Elec.  C!o. 
V.  United  Elec.  Radio  &  Mach.  Work- 
ers of  America,  C.I.O.,  1949,  196  IkQsc. 
143.  91  N.Y.S.2d  724. 

Disputes  Included  within  Stipula- 
tion  for  Arbitration. — The  failure  to 
allude  specificaUy  to  every  possible 
area  of  dispute  should  not  result  in 
maHn?  an  arbitration  clause  unwork- 
able where  parties  to  contract  spe- 
cifically provided  that  it  was  their  in- 
tention to  include  any  dispute  with 
reference  to  any  matter  not  provided 
for  in  the  contract.  Bohlinger  v.  Na- 
tional Cash  Register  Co.,  1953.  306 
N.Y.  .589, 114  N.E.2d  81. 

Where  a  contract  jetween  a  build- 
ing   corporation    and    the    owner    of 


houses  being  erected  provided  that 
"all  questions  that  may  arise  od- 
der  this  contract  and  in  the  perform- 
ance of  the  work  thereunder  shall  be 
submitted  to  arbitration  at  the  choice 
of  cither  of  the  parties,"  a  submis- 
sion to  arbitration  of  a  claim  by  the 
contractor  that  there  was  a  large  sum 
due  to  it  for  damages  because  the 
owner  had  delayed  it  in  the  perform- 
ance of  the  contract,  cannot  be  en- 
forced under  the  contract.  The  arbi- 
tration clause  provides  for  the  sob- 
mission  of  "all  questions  that  ma; 
arise  under  this  contract  and  in  the 
performance  of  the  work  thereun- 
der," and  this  claim  for  damages  aris- 
es from  alleged  acts  of  the  owner 
which  were  not  done  under  and  in 
performance  o."  the  contract  but  in 
violation  of  it  and  in  repudiation  of 
It,  provisions.  Young  v.  Crescent 
Development  Co.,  (1925)  240  N.Y. 
244.  148  N.E.  510. 

Under  clause  of  agreement  provid- 
ing that  any  dispute  that  may  arise 
under  agreement  may  be  settled  by 
arbitration,  arbitration  may  be  had  as 
to  all  issues  arising  subsequent  to 
making  of  contract.  Terminal  Anxili- 
ar  Maritima,  S.  A.  v.  Winkler  Credit 
Corp.,  1959,  6  N.Y.2d  294,  189  N.Y.S. 
2d  655. 

It  is  not  required  that  controversy, 
as  to  which  arbitration  is  sought,  arise 
out  of  then  existing  contract  or  agree- 
ment. Application  of  Plein,  1962,  17 
A.D.2d  25,  230  N.Y.S.2d  633. 

Whether  adjudication  in  bankruptcy 
of  corporation  resulted  from  stock- 
holder's alleged  defaults  or  served  to 
frustrate  and  terminate  agreement  for 
dissolution,  were  matters  for  deter- 
mination in  arbitration  provided  for  in 
dissolntion  agreement.    Id. 

Issues  raised  in  wife's  notion  to  set 
aside  separation  agreement  of  right 
to  separation  by  reason  of  husband's 
acts  of  cruelty,  of  claim  that  terms  of 
separation  agreement  were  unfair 
and  that  husband  had  failed  to  make 
required  payments  thereunder,  were 
not  arbitrable  issues  within  separa- 
tion agreement  providing  for  arbitra- 
tion of  disputes  as  to  meaning,  inter- 
pretation or  application  of  any  provi- 
sion of  separation  agreement.  Seltser 
V.  Seltzer,  1962,  16  A.D.2d  836,  228 
N.Y.S.2d  901. 

Court  cannot  compel  arbitration  «s 
to  controversies  beyond  sCOite  Of  those 
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specifically  stated  in  contract.  AppH- 
<:ation  of  Triple  P.  Realty  Corp.,  1962, 
34  Mi8c.2d  355,  228  N.Y.S.2<1  175. 

Controversy  could  not  be  subject  of 
taction,  and  therefore  could  not  be 
arbitrable,  where  it  merely  called  for 
advisory  opinion.  District  2,  Marine 
Engineers  Beneficial  Ass'n,  APIr-CIO 
V.  Isbrandtsen  Co.,  1902,  33  Misc.2d 
451,  226  N.Y.S.2d  883,  renrgnment  de- 
jiied  33  Misc.2d  504,  227  N.Y.S.2d  451. 

\^^lere  parties  execute  agreement 
which  provides  for  arbitration  of  any 
dispute  arising  out  of  or  in  connection 
with  it  shall  be  settled  by  arbitration, 
any  controversy  which  arises  between 
parties  to  agreement  and  is  within 
provision  must  go  to  arbitration.  Ap- 
plication of  Frank  Chevrolet  Corp., 
1982,  32  Misc.2d  1057,  224  N.Y.S.2d 
-028. 

There  was  arbitral  dispute  within 
arbitration  contracts,  where  contracts 
provided  that  at  option  of  manufac- 
turer there  should  be  reallocation 
among  jobbers  of  territory  assigned  to 
each,  and  that  in  event  of  failure  of 
parties  to  reach  agreement,  then  mat- 
ter of  redistribution  of  territory 
ahouM  be  submitted  to  arbitration,  and 
negotiations  were  had  between  manu- 
facturer and  four  of  jobbers,  but  they 
failed  to  reach  agreement.  Horowitz 
Bros.  &  Margaretcn  v.  Misher,  1962, 
32  Mi8C.2d  142,  223  N.Y.S.2d  184. 

Owners'  cross-motion  for  arbitration 
was  confes.sion  that  issues  which  they 
sought  to  have  arbitrated  were  arbi- 
trable including  those  items  of  extra 
work  for  which  claim  had  been  made 
in  mechanic's  lien  filed  by  contractors 
in  addition  to  subject  matter  of  their 
cross-motion  to  arbitrate.  Perrin  v. 
Stempinski  Itealty  Corp.,  1962,  15  A. 
D.2d  91,  222  N.Y.S.2d  151,  appeal  dis- 
missed 11  N.Y.2d  931,  228  N.Y.S.2d 
683.  183  N.E.2d  85. 

Where  agreement  clearly  did  not  re- 
41uiro  payment  to  one  whose  likeness 
was  used  in  television  commercial 
without  his  actual  rendering  of  serv- 
ice therein  by  actual  appearance,  claim 
for  compensation  because  of  use  of 
lik?ne8s  in  making  of  filmed  television 
<x)mmercial  had  no  rational  basis  and 
was  not  bona  fide  arbitrable  dispute 
within  scope  of  agreement.  Applica- 
tion of  Mogul  Williams  &  Saylor,  Inc.. 
1902.  31  Mi8C.2d  704,  221  N.Y.S.2d 
763. 
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Regardless  of  nature  of  action,  if 
dispute  arose  out  of  or  was  related  in 
any  manner  to  agreement  providing 
for  arbitration,  it  was  referable  to 
arbitration.  Joyce  Research  &  Devel- 
opment Corp.  V.  Bqui-Flow  Division 
of  Vibto  Mfg.  Co.,  1961,  31  MiBc2d 
952,  221  N.Y.S.2d  164,  affirmed  15  A. 
D.2d  821,  226  N.Y.S.2d  675. 

It  is  state  policy  that  where  parties 
enter  into  an  agreement  calling  for 
settlement  of  disputes  by  arbitration, 
any  controversy  which  arises  between 
them  within  the  compass  of  that  pro- 
vision must  go  to  arbitration.  BMsher 
v.  Arch-Bilt  Container  Corp..  1961,  30 
Misc.2d  524,  219  N.Y.S.2d  669. 

Refusal  to  permit  access  to  corpora- 
tion's books  and  records  created  a 
bona  fide  dispute  relating  to  conduct 
of  corporate  business,  and  was  em- 
braced within  stockholders'  agreement 
to  arbitrate  certain  disputes,  entitling 
stockholder  to  an  order  directing  par- 
ties to  proceed  to  arbitration  on  such 
issue.  Kafpinecz  v.  Marshall,  1961, 
14  A.D.2d  669,  218  N.Y.S.2d  88. 

Delay  in  commencement  of  sub- 
subcontractor's  work  was  not  a  dis- 
pute which  could  he  arbitrated  under 
contract  providing  that  only  owner 
could  claim  damage  for  delay.  Ap- 
plication of  Peelle  Co.,  1961,  28 
Misc.2d  564,  216  N.Y.S.2d  869. 

Any  controversy  within  compass  of 
contract  provision  that  any  dispute 
arising  out  of  or  in  connection  with 
the  contract  of  the  parties  shall  be 
settled  by  arbitration  had  to  go  to 
arbitration.  Application  of  Rosen- 
thal-Porzellan  Aktiengesellschaft, 

1961,  29  Misc.2d  316,  216  N.Y.S.2d 
128. 

,  Under  a  contract  for  sale  of  trucks 
by  which  seller  agreed  to  an  appraisal 
and  arbitration  of  purchase  price  of 
his  interest  in  the  trucks,  seller  did 
not  agree  to  arbitrate  every  other 
dispute  and  he  was  not  required  to 
submit  to  arbitration  before  seeking 
to  recover  the  price  of  trucks  sold. 

Fredriksen  v.  Bornsheuer,  1961,  

Misc.2d  ,  213  N.Y.S.2d  799. 

Arbitration  clause  in  first  contract 
would  not,  without  adequate  refer- 
ence or  incorporation,  apply  to  con- 
troversies arising  under  subsequent 
contract  New  York  Cent.  R.  Co.  v. 
Erie  R.  Co.,  1961,  30  Miflc.2d  362, 
213  N.Y.S.2d  16.  ^  , 
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Complaint  by  stockholder  of  closed 
corporation  alleging  payments  by  cor- 
poration in  excess  of  salaries  fixed  by 
stockholders'  agreement  was  within 
arbitration  clause  covering  dispntes 
over  breadi  of  agreement,  notwith^ 
standing  boiler  plate  derivativ*  soit 
allegations.  Crandall  v.  Master- 
Eagle  Photoengraving  Corp.,  1960, 
27  Mi8C.2d  475,  211  N.Y.S.2d  535,  af- 
firmed 13  A.D.2d  726,  217  N.Y.S.2d 
469. 

Issues  tendered  in  derivative  action 
predicated  upon  claimed  violation  of 
fiduciary  obligations  of  directors  and 
officers  were  not  referable  to  arbitra- 
tion under  preincorporation  stock- 
holders' agreement  to  which  plaintiff 
and  defendants  were  parties.  Hot- 
caveg  V.  Lightman,  1960,  27  Mi8C.2d 
573,  211  N.Y.S.2d  533. 

Under  agreement  providing  for  ar- 
bitration of  any  differences  wliich 
might  arise  between  parties  to  agree- 
ment, party  was  entitled  to  arbitrate 
all  controversies  arising  out  of  agree- 
ment, except  those  which  did  not 
present  bona  fide  disputes.  Pollak  v. 
Breslow,  1960,  25  Misc.2d  1047,  206 
N.y.S.2d  914. 

Where  agreement  provided  for  ar- 
bitration of  any  difference  between 
parties  but  did  not  expressly  pro- 
vide that  no  interest  was  to  be  paya- 
ble, question  whether  party  was  en- 
titled to  interest  was  arbitrable.    Id. 

Demand  for  arbitration  asking  for 
determination  that  a  stated  section 
of  agreement  did  not  cancel  prior 
agreement  was  vague  and  indefinite, 
failing  to  indicate  a  definable  dispute 
and  court  would  not  permit  its  sub- 
mission to  arbitration.  Application 
of  Loewy,  1960,  25  Misc.2d  132,  204 
N.Y.S.2d  231,  reargument  denied  25 
Misc.2d    132,    204    N.Y.S.2d    238. 

Where  there  is  no  possible  basis 
for  real  dispute  between  parties, 
claim  sought  to  be  submitted  to  arbi- 
tration must  be  treated  as  ground- 
less or  frivolous  and  arbitration  dis- 
allowed.   Id. 

Hven  if  loan  made  by  one  corpora- 
tion to  another,  assignment  of  inven- 
tory as  security  for  loan,  and  stock- 
holders' agreement,  approximately 
two  months  later,  relating  to  capital 
stock  of  borrower  corporation  depos- 
ited as  collateral  security  for  loan, 
were  all  part  of  joint  venture  between 


presidents  of  the  corporations  and 
president  of  borrower  corporation 
though  not  a  party  thereto,  was  real 
party  in  interest  subject  to  all  pro- 
visions of  stockholders'  agreement, 
provision  therein  for  arbitration  of 
any  controversy  arising  out  of  or  in 
connection  with  agreement  could  not 
be  extended  by  construction  or  impli- 
cation to  include  dispute  as  to  wheth- 
er sale  of  inventory  assigned  as  se- 
curity resulted  in  a  surplus  due  bor- 
rower or  a  deficiency.  Benis  Fabrics 
Corp.  V.  Slillworth  ConvertinK  Corp., 
1960.  25  Misc.2d  280,  201  N.Y.S.2d 
13. 

Under  terms  of  stockholders'  agree- 
ment, relating  to  capital  stock  of  bor- 
rower corporation  deposited  as  col- 
lateral security  for  loan  and  provid- 
ing for  arbitration  of  any  controversy 
arising  out  of  or  in  connection  with 
agreement,  disputes  arising  out  of  or 
in  connection  with  the  application  of 
provisions  of  agreement  were  arbitra- 
ble.   Id. 

Where  contract  of  minority  stock- 
holder to  purchase  stock  of  majority 
stockholder  on  his  death  contained  ar- 
bitration clause  and  provided  that 
statement  of  accountant  was  to  be 
binding  and  conclusive  determination 
of  price  to  be  paid  if  not  challenged 
within  20  days,  even  assuming  tliat 
20-day  provision  was  not  waived  and 
that  price  was  not  left  open  by  rea- 
son of  references  to  tentativeness  of 
findings  in  closing  statement,  ques- 
tions of  whether  fraud  existed  in 
preparation  of  accountant's  statement 
and  whether  accountant  used  proper 
accounting  methods  in  his  statement 
remained  requiring  arbitration.  Mor- 
gan Guaranty  Trust  Co.  of  N.  Y.  v. 
Wasserman,  1960,  10  A.D.2d  278,  199 
N.Y.S.2d  293. 

A  dispute  as  to  right  to  a  setoff 
against  an  otherwise  undisputed  daim 
made  the  subject  of  arbitration,  ren- 
dered the  claim  as  a  whole  a  disputed 
claim  which  was  subject  to  decision 
by  an  arbitrator.  Application  of  As- 
sociated Metals  &  Minerals  Corp., 
1960,  23  Misc.2d  98,  198  N.Y.S.2d 
743,  affirmed  11  A.D.2d  988,  205  N.Y. 
S.2d  176,  appeal  granted  12  AJ>.2d 
595,  209  N.Y.S.2d  532. 

Where  a  garment  manofactorer 
bought  a  quantity  of  fabric  under 
written  agreement  providing  for  «r- 
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bitration  of  any  controversy  or  claim 
ariaing  out  of  or  relating  to  the  con- 
tract, and  such  arbitration  clause  fur- 
ther provided  that  any  controversy 
which  related  to  condition  or  qual- 
ity of  merchandise  delivered  be  re- 
ferred to  arbitration,  issue  which 
arose  between  the  parties  as  to 
whether  goods  had  been  misbranded 
aa  to  their  fabric  content,  and  as  to 
whether  certain  nylon  fiber  constitut- 
ing less  than  5%  of  total  weight  of 
the  fabric  was  ornamental  were  mat- 
ters for  resolution  by  arbitration. 
Rosenbaum-Grinell,  Inc.  v.  Strong, 
Hewat  &  Co.,  1960,  23  Mi8C.2d  710, 
198  N.X.S.2d  364. 

Provision  for  arbitration  "where  a 
controversy  shall  arise  under  this  con- 
tract" did  not  render  arbitrable  de- 
mand for  rescission  on  ground  of 
fraud.  Milton  h.  Ehrlich,  Inc.  v. 
Swiss  Const  Corp.,  1060,  21  Misc.2d 
506,  197  N.Y.S.2d  668. 

Where  corporations  and  individual 
entered  into  contract  agreeing  that 
some  of  the  corporations  would  be 
dissolved  and  their  assets  distributed 
to  stockholders,  and  that  all  disputes 
arising  oat  of  stockholdings  of  indi- 
vidual in  corporations  and  questions 
of  profits  of  corporation  should  be  re- 
ferred to  arbitrators,  individual  was 
not  entitled  to  arbitration  of  all  trans- 
actions of  corporations  involved  and 
determination  of  correct  profits  of 
corporations  involved,  since  determi- 
nations sought  could  not  be  the  sub- 
ject of  an  action  and  did  not  dispose 
of  entire  controversy  between  parties 
so  that  judgment  could  be  entered 
after  judicial  confirmation  of  award. 
Kingston  Homes,  Inc.  v.  Klines,  1060, 
23  Mi8C.2d  947,  106  N.Y.S.2d  1010. 

Under  construction  contract  requir- 
ing contractor  to  maintain  all  work  in 
good  repair  for  one  year  from  date 
of  architect's  final  certificate,  provid- 
ing that,  to  prevent  disputes  and  liti- 
gation, architect  should  determine  all 
qnestions  in  relation  to  such  work  and 
materials  and  that  his  decisions  would 
be  final  and  conclusive  upon  contrac- 
tor and  further  providing  that  all 
questions  subject  to  arbitration  under 
contract  should  be  submitted  to  arbi- 
tration, but  listing  no  matters  as  sub- 
ject to  arbitration,  disputes  arising  be- 
tween contractor  and  architect  were 
not  subject  to  arbitration  but  archi- 


tect's dedsions  were  final  and  contrac- 
tor was  not  entitled  to  arbitration  up- 
on its  claim  that  certain  conditions 
in  connection  with  work  which  archi- 
tect asserted  required  repair  were 
fault  of  architect.  Application  of  In- 
corporated Village  of  Valley  Stream, 
(Bernard    Associates    No.    3,    Inc.), 

1060,  Misc.2d  ,  196  N.Y.S.2d 

377. 

Where  a  subcontract  provided  for 
submission  to  arbitration  of  "all  ques- 
tions that  may  arise  under  this  con- 
tract and  in  the  performance  of  the 
work  thereunder,"  disagreements 
which  arose  between  the  parties  con- 
cerning their  rights  and  obligations 
nnder  the  contract,  and  in  the  per- 
formance thereof,  were  arbitrable,  in 
accordance  with  such  agreement,  ex- 
cept as  to  subcontractor's  claim  for 
consequential  damages  resulting  from 
contractor's  alleged  interference  with 
and  delays  of  subcontractor  in  prose- 
cution of  its  work  under  the  subcon- 
tract, and  therefore,  contractor  was 
entitled  to  stay  subcontractor's  ac- 
tion, with  such  exception,  even  though 
the  complaint  therein  alleged  breach 
and  repudiation  of  the  contract  by 
contractor.  Boyd  v.  Collins,  1960,  10 
A.D.2d  584,  195  N.Y.S.2d  153,  opinion 
or  reargument  adhered  to  11  A.D.2d 
831,  205  N.Y.S.2d  1001. 

WTiere  arbitration  clause  of  agree- 
ment to  sell  steamship  in  Nova  Scotia 
provided  that  all  disputes  arising  out 
of  the  agreement  should  be  settled 
by  arbitration  and  buyer  asserted  the 
right  to  retender  the  vessel  for  de- 
fects and  recover  the  price  or  in  the 
alternative  the  difference  between  the 
price  and  the  market  value  on  the 
date  of  tender,  such  involved  a  con- 
struction of  the  agreement  and  sub- 
ject to  arbitration,  it  being  immaterial 
whether  a  New  York  or  Nova  Soctia 
court  would  grant  relief  demanded  or 
whether  a  court  or  law  would  describe 
such  relief  as  "rescission".  Trans- 
pacific Transport  Corp.  v.  Sirena 
Shipping  Co.,  S.  A.,  1059,  9  A.D.2d 
316,  103  N.Y.S.2d  277,  affirmed  8  N. 
Y.2d  1048,  207  N.Y.S.2d  70. 

Contract  arbitration  provision  in- 
cluding all  controversies  arising  under 
or  in  connection  with  the  agreement 
was  sufficiently  broad  to  permit  arbi- 
tration of  controversy  arising  from  an 
alleged  misrepresentation  inducing  the 
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party  to  enter  the  contract,  partica- 
larly  since  the  miarepreeentation  com- 
plained of  was  set  forth  in  the  con- 
tract itself.  M.  W.  Kellogg  Co.  v. 
Monsanto  Chemical  Co.,  1959,  9  AS). 
2d  744,  192  N.Y.S.2d  869. 

Where  one  contract  for  sale  of 
fabrics  was  dated  August  7,  1957  and 
the  other  contract  was  dated  Novem- 
ber 15,  1967,  and  disputes  had  arisen 
on  claim  of  buyer  that  fabrics  deliv- 
ered under  August  7  contract  were 
imperfect  and  on  May  28,  1958  the 
buyer  delivered  to  seller  a  general  re- 
lease upon  full  settlement  of  all  dis- 
putes and  payment  by  seller  of  $12,- 
000  and  buyer's  letter  accompanying 
release  stated  that  there  had  been 
final  payment  of  buyer's  losses  sus- 
tained on  fabrics  shipped  to  buyer 
up  to  May  15,  1968  and  that  seller 
was  guaranteeing  all  subsequent  ship- 
ments, and  thereafter  seller  made  de- 
liveries to  buyer  and  such  deliveries 
were  subject  of  instant  arbitration  de- 
manded by  buyer,  the  issue  whether 
release  was  general  and  covered  the 
matters  in  dispute  or  was  limited  only 
to  disputes  arising  under  contract  of 
August  7  and  contract  of  November 
15  was  an  arbitrable  issue.  Applica- 
tion of  Stein-Tex,  Inc.,  1959,  19  Misc. 
2d  123,  188  N.Y.S.2d  769,  affirmed  9 
A.D.2d  288,  193  N.T.S.2d  719,  rear- 
gument  and  appeal  denied  10  A.D.2d 
557,  196  N.I.S.2d  556. 

Where  book  value  of  corporate 
stock  was  to  be  determined  by  certi- 
fied public  accountant  of  a  balance 
sheet  as  of  the  last  day  of  the  month 
and  which  book  value  was  required  to 
be  determined  in  accordance  with 
standard  accounting  practices  for  cor- 
porations engaged  in  similar  business, 
arbitrable  issue  existed  as  to  the  cer- 
tification of  the  balance  sheet,  but 
where  there  had  been  no  showing  that 
the  uncompleted  work  had  been  com- 
pleted, arbitration  on  that  issue  was 
premature.  Sheppard-Pollak,  Inc.  v. 
Breslow,  1959,  18  Misc.2d  78,  188  N. 
T.S.2d  594. 

Fact  that  there  is  dispute  or  dif- 
ference between  one  of  parties  to 
contract  and  third  party,  who  per- 
formed or  agreed  to  perform  con- 
tract, does  not  bar  arbitration  be- 
tween parties  to  contract  which  con- 
tains arbitration  clause.  T.  J.  Steven- 
son &  Co.  V.  International  Coal  Corp., 


1959,   15  Mi8C.2d  904,  185  N.T.S.2tf 
599. 

Where  arbitration  danse  of  agree- 
ment to  sell  steamship  provided  that 
all  disputes  and  differences  arising  oat 
of  agreement  should  be  settied  by  ar- 
bitration and  buyer  took  possessioir 
of  ship  under  protest  with  written 
reservation  of  all  its  rights  under 
agreement  and  claimed  that  a  number 
of  condition^  existed  which  required 
repair  and  sought  to  return  vessel  ta 
seller  who  refused  retender,  a  dispate 
arose  between  the  parties  which  was 
arbitrable  under  the  broad  laogna^e  of 
agreement.  Transpacific  Transport 
Corp.  V.  Sirena  Shipping  Co.,  S.  A., 
1959,  16  Misc.2d  217,  184  N.T.S.2d  30, 
affirmed  0  A.D.2d  316,  193  H.Y.Sj2a 
277.  affirmed  8  N.y.2d  1048,  207  N. 
X.S.2d  70. 

Where  purchase  orders  sent  by  buy- 
er contained  clause  providing  for  ar- 
bitration and  confirmation  of  orders 
sent  by  seller  referred  to  purchase 
orders  by  specific  number,  and  stated 
that  seller  had  accepted  orders  sub- 
ject to  credit  approval  by  factors,  con- 
firmation of  order  incorporated  arbi- 
tration clause  of  purchase  order  and 
parties  contracted  to  submit  any  dis- 
pute to  arbitration,  and  fact  that 
sellers  had  stated  in  confirmation  M. 
G.L.A.  c.  251,  5  1  et  seq.,  was  to  gov- 
ern did  not  render  arbitration  clan.se 
ineffective.  In  re  Wachusett  Spinning 
Mills,  Inc.,  1959,  7  A.D.2d  382.  183 
N.T.S.2d  601,  affirmed  6  N.T^  948, 
190  N.Y.S.2d  1011. 

Arbitration  clause  in  contract  pro- 
viding that  all  questions  which  might 
arise  under  contract  and  in  the  per- 
formance of  work  thereunder  shall  be 
submitted  to  arbitration  at  choice  of 
either  of  the  parties  was  broad  enough 
to  cover  claim  for  damage  due  to 
breach  of  contract  as  distinct  from 
an  aihount  due  under  contract.  Dias 
V.  De  Lillo  Const.  Co..  1959,  16  Misc. 
2d  434,  181  N.X.S.2d  268. 

Where  contract  made  separate  pro- 
vision for  determination  of  disputes 
as  to  claims  made  by  subcontractor, 
under  contract  exduding  from  arM- 
tration  clause  disputes  for  wUch  pro- 
vision for  determination  was  other- 
wise made  in  agreement,  there  was  no 
contract  to  arbitrate  claims  of  sab- 
contractor.  Application  of  Merritt- 
Cbapman  &  Scott  Corp.,  1958,  7  AD. 


180 


Digitized  by 


Google. 


ILLEGALITY 


§   454 


2d  627,  179  N.Y.S.2d  187,  appeal  de- 
nied 7  A.D.2d  836,  182  N.T.S.2d  296. 

Sabcontract  provision,  that  con- 
tractor shonid  have  same  power  with 
respect  to  subcontract  as  owners' 
could  exercise  o«er  contractor,  im- 
ported into  subcontract,  as  one  of 
itema  of  "power,"  right  of  arbitra- 
tion. Kalin  Contracting  Co.  v. 
Picram  Const.  Corp.,  1958,  13  Misc. 
2d  1072,  178  N.Y.SJ2d  294,  reversed 
on  other  grounds  8  A.D.2d  637,  185 
N.Y.S.2d  950. 

Where  textile  woven  fabric  manu- 
facturer's purchase  orders,  which  con- 
tained provisions  for  arbitration,  re- 
cited that  manufacturer  insisted  on 
insertion  of  definite  delivery  dates  on 
acknowledgment  forms  attached  to  or- 
ders and  no  delivery  dates  were  in- 
serted in  acknowledgments  returned 
by  spinning  mill,  but  purchase  orders 
did  not  provide  that  they  were  condi- 
tioned upon  compliance  with  such  re- 
quest, statement  by  mill  on  signed  ac- 
knowledgments that  delivery  would  be 
made,  meant  that  orders  were  accept- 
ed and  that  mill  agreed  to  moke  deliv- 
ery within  a  reasonable  time  and  there 
were  created  binding  contracts  which 
were  subject  to  arbitration.  Appli- 
cation of  Wachusett  Spinning  Mills, 
Inc.,  1958,  12  Misc.2d  822,  177  N.Y.S. 
2d  938,  modified  on  other  grounds  7 
AJ>.2d  382.  183  N.Y.S.2d  601,  af- 
ermed  6  N.Y.2d  948,  190  N.Y.S.2d 
1011. 

Where  agreement  made  no  provision 
for  manner  in  which  parties  thereto 
were  to  conduct  themselves  in  opera- 
tion of  corporation,  clause  therein, 
providing  for  arbitration  .of  any  con- 
troversy or  claim  arising  out  of  or 
relating  to  contract  or  breach  thereof, 
was  inapplicable  to  disputes  with  re- 
gard to  removal  of  corporate  proper- 
ty, appropriation  of  corporate  assets 
and  conduct  of  competing  business. 
Ades  V.  Halpert,  1958,  12  Mi8C.2d  913, 
177  N.Y.S.2d  582. 

Under  section  1448  of  the  Civil 
Practice  Act  respecting  validity  of 
arbitration  contracts  or  submissions, 
second  paragraph  therein  providing 
that  such  submission  or  contract  may 
inclade  questions  arising  out  of  val- 
QBtions,  appraisals  or  other  contro- 
versies which  may  be  collateral,  inci- 
dental, precedent,  subsequent  to  or 
independent  of  any  issue  between  the 
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parties,  is  directed  to  the  entire  sub- 
stance of  the  first  paragraph  which 
denominates  all  types  of  matters 
which  may  be  submitted  to  arbitra- 
tion, and  is  not  confined  only  to  the 
matter  immediately  preceding  it 
Application  of  Wrap-Vertiaer  Corp., 
1956,  2  A.D.2d  346,  155  N.Y.S.2d 
806,  reversed  on. other  grounds  3  N.Y. 
2d  17,  163  N.Y.S.2d  639. 

Where,  if  any  arbitrable  dispute 
existed,  it  involved  election  of  direc- 
tors of  corporation  in  violation  of 
alleged  contract  by  stockholders  to 
vote  their  stock  in  agreement  and  as 
a  unit  on  all  questions  affecting  man- 
agement of  corporation,  and  stock- 
holders did  not  have  any  control  over 
election  of  corporate  officers  or  hir- 
ing or  discharge  of  employees,  alle- 
gations of  petition  for  arbitration 
that  notice  had  been  given  of  stock- 
holders' meeting  for  dissolntion  of 
corporation  over  objection  of  peti- 
tioners, tendered  no  present  or  sub- 
sisting dispute,  wliich  could  be  decid- 
ed by  arbitrators.  Application  of 
Gerakares,  1956,  2  A.D.2d  850,  155 
N.Y.S.2d  771,  reargument  and  ap- 
peal denied  2  A.D.2d  894,  157  N.Y.S. 
2d  907. 

Under  labor  agreement  which  con- 
tained arbitration  clause  encompass- 
ing all  disputes  arising  in  connection 
with  or  in  relation  to  agreement  or 
interpretation  thereof,  which  provid- 
ed that  nothing  contained  in  agree- 
ment shall  be  deemed  to  limit  right 
of  union  to  strike,  and  which  desig- 
nated certain  conditions  under  which 
union  could  strike,  question  of  wheth- 
er union  had  reserved  right  to  strike 
without  cause  was  for  arbitrator  and 
not  court  and  agreement  was  not 
void  for  lack  of  mutuality.  Applica- 
tion of  Affiliated  Coat  &  Apron  Sup- 
ply Co.,  1955,  153  N.Y.S.2d  970,  af- 
firmed  2  A.D.2d  671, 153  N.Y.S.2d  976. 

Issues  of  fact,  as  raised  in  petition 
to  stay  arbitration,  including  issue 
whether  defective  yam  was  supplied 
to  mills  by  yam  company,  were  ar- 
bitrable issues  and  were  matters  for 
determination  by  arbitrators.  Appli- 
cation of  Chemspun  Yarns,  Limited, 
1955,  285  App.Div.  1185, 141  N.Y.S.2d 
159. 

Arbitration  clauses  in  sales  con- 
tracts which  were  by  their  terms  ap- 
plicable only  to  disputes  between  buy- 
er and  seller,  were  not  broad  enough, 
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to  encompaas  diapntea  between  buy- 
er or  aeller  and  guarantor  and  qnalifl- 
cation  of  goaranteea  by  terms  and 
conditions  of  sales  contracts  merely 
made  such  contracts  test  of  proper 
performance  upon  which  guarantor's 
Uability  was  made  dependent,  and  did 
not  impose  upon  guarantor  obligation 
to  submit  its  liability  upon  guaran- 
tees to  arbitration.  Application  of  H. 
D.  Sheldon  &  Co.,  1956,  138  N.Y.S.2d 
720. 

Effect  of  provision  in  arbitration 
paragraph  of  contract  between  medi- 
cal copartnership  and  hospital  insur- 
ance plan  for  arbitration  of  dispute 
as  to  whether  a  matter  was  arbitrable 
under  contract  was  to  make  certain 
that  all  matters,  including  issue  of  ar- 
bitrability,  would  be  arbitrated,  and 
not  to  provide  for  separate  arbitra- 
tion on  question  of  whether  there  was 
arbitrable  issue.  Eastern  Parkway 
Medical  Group  v.  Health  Ins.  Plan  of 
Greater  New  York,  1954,  136  N.T.S. 
2d  443. 

Where  chattel  mortgage  covering 
automobile  provided  for  extra  com- 
pensation for  which  lender  assumed 
certain  specified  hazards  in  connec- 
tion with  the  loan  and  gave  mort- 
gagor option  to  obtain  pro  rata  re- 
turn of  extra  compensation  by  fur- 
nishing insurance  policies  for  the  in- 
surable hasards,  provision  for  arbi- 
tration of  disputes  between  the  par- 
ties as  to  compensation  charge  pay- 
able was  limited  to  disputes  concern- 
ing adjustment  of  compensation 
charge  where  mortgagor  exercised 
option,  and  did  not  include  dispute 
regarding  validity  of  mortgage  on 
ground  of  usury.  Metro  Plan  v.  Mis- 
done,  1939,  257  App.Div.  <K!2,  16  N. 
r.S.2d  35. 

Where  after  making  of  contract  for 
sale  of  goods  but  before  delivery  was 
required.  Price  Administrator  fixed 
maximum  price  for  sale  of  such  goods 
below  that  fixed  in  contract  and  seller 
refused  to  deliver,  there  was  no  "con- 
troversy arising  under  or  in  relation 
to  the  contract"  within  the  meaning 
of  arbitration  clause  and  buyer  was 
not  entitled  to  arbitration.  In  re 
Kramer  &  Uchitelle,  1942,  288  N.T. 
467.  43  N.E.2d  493,  141  A.L.R.  1497. 
reargument  denied  289  N.X.  649,  44 
KE,2d  622. 


Arbitration  clause  cannot  be  availed 
of  during  performance  of  contract  to 
correct  a  mistake  of  bargaining  that 
renders  contract  profitless.  Gingel- 
king  V.  Independent  Wet  Wash  Co., 
(Sup.  Sp.  T.  1931)  142  Misc.  510.  264 
N.  Y.  S.  87. 

General  preference  order  of  Office 
of  Production  Management  prohiUtiog 
deliveries  of  raw  silk  unless  specifical- 
ly authorized  by  director  of  priorities 
frustrated  performance  of  contract 
for  delivery  of  raw  silk  and  rendered 
arbitration  dauses  of  contract  un- 
enforceable.—Gnnze  Silk  Corporation 
V.  Charles  Rudolph  Corporation  of 
New  Yoi^  1943.  266  AppJMv.  641. 
43  N.X.S.2d  175. 

The  question  of  validity  of  election 
of  director  of  corporation  was  not 
arbitrable  under  agreement  between 
the  two  stockholders  of  corporation 
for  arbitration  of  any  dispute  arising 
out  of  agreement,  and  arbitration  pro- 
visions could  not  be  availed  of  to  de- 
feat petition  of  one  stockholder  under 
section  25  of  McKinney's  General  Cor- 
poration Law  for  declaration  that 
election  was  void.  In  re  Scuderi, 
1943.  265  App.Div.  1054,  39  N.Y.S.2d 
422,  appeal  denied  266  App.Div.  670, 
41  N.Y.SJ8d  179. 

First  cause  of  action  presenting 
question  whether  defendant's  agree- 
ment to  manufacture  a  musical  game, 
promote  its  sales,  and  pay  plaintiff 
royalties,  was  breadied,  and  ques- 
tion aa  to  amount  of  damages,  and 
second  cause  of  action  presenting 
question  whether  downward  revision 
of  royalties  was  applicable  only  to 
future  sales,  were  arbitrable  under 
arbitration  clause  providing  that  aB 
disagreements,  disputes,  and  differ- 
ences arising  under  agreement  shall 
be  settled  by  arbitration.  Ideal  Nov- 
elty &  Toy  Co.  V.  Piatt,  1942,  S7  N. 
Y.S.2d  60& 

A  union's  charges  that  employer 
violated  contract  by  employing  non- 
union employees,  improperly  dis- 
charged and  refused  to  reinstate  oth- 
ers, came  within  contract  which  pro- 
vided that  all  matters  of  dispute  coa- 
cerning  application  or  interpretatioa 
of  agreement  not  settied  by  confer- 
ence should  be  submitted  for  arbitra- 
tion. Arbitration  of  S.  H.  Kreas  ft 
Co.,  1045,  64  N.Y.S.2d  552. 
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Under  mrbitration  agreement  be- 
tween  government  contractor  and  sub- 
contractor, onl;  controreriiea  arising 
oat  of  the  acconnts  and  accounting 
records  of  the  parties  were  subject 
to  arbitration,  and  not  every  differ- 
ence having  its  genesis  in  contracts, 
or  questions  as  to  existence  of  cer- 
tain contracts  or  interpretation  of 
others.— Hub  Industries  v.  George 
Bffg.  Corp.,  1946,  260  App.Div.  177, 
54  N.Y.S.2d  741,  affirmed  294  N.Y. 
897.  63  N.E.2d  28. 

Under  an  arbitration  clause  cover- 
ing any  dispute  with  reference  to  in- 
terpretation of  agreement  or  the  ex- 
ecution thereof,  application  for  order 
directing  arbitration  of  agreement  for 
the  formation  of  a  corporation  and 
the  operation  of  a  children's  camp 
was  denied.  Richman  v.  Wengraf, 
1946,  270  App.Div.  912.  61  N.T.S^d 
630. 

Court  could  not  compel  arbitration 
of  controversy  involving  alleged 
breach  of  contract  by  petitioners  and 
alleged  refusal  of  respondent  to  ac- 
count for  money  collected,  in  absence 
of  showing  that  such  controversy  in- 
volved subject  matter  embraced  in 
arbitration  clause  of  contract.  Rich- 
man  V.  Wengraf,  194B,  CO  N.Y.S.2d 
764. 

Where  contract  between  employer 
and  union  permitted  employer  to  em- 
ploy new  employees  from  any  source 
and  union  agreed  to  accept  into  mem- 
bership, without  discrimination,  all 
such  new  employees,  and  arbitration 
clause  provided  that  arbitrator  should 
only  rule  on  cases  of  alleged  violation 
of  terms  of  agreement  and  contract 
did  not  make  reference  to  constitu- 
tion or  by-law  of  union  making  in- 
eligible for  membership  persons  em- 
ployed during  strike,  wliether  employ- 
er should  be  required  to  discharge 
employees  hired  during  strike  was 
not  within  purview  of  arbitration 
clause.  Strauss  Stores  Corp.  t.  Lo- 
cal 830  Retail  &  Wholesale  Emp. 
Union.  C.  1.  O.,  1947.  189  Misc.  428. 
71  N.Y.S.2d  315. 

Where  contract  between  union  and 
employer  did  not  specify  where  work 
cards  were  to  be  issued  and  union 
contended  that  new  requirement  that 
employees  apply  in  person  at  union's 
office  was  necessitated  by  employer's 
discontinuance  of  practice  of  deduct- 


ing union  dues  from  employees'  pay, 
dispute  aa  to  where  work  cards 
should  be  issued,  was  a  controversy 
to  be  determined,  under  arbitration 
clause  of  contract,  by  arbitration.    Id. 

Under  contract  whereby  employer 
agreed  to  meet  with  union  to  "dis- 
cuss the  payment  ot  a  bonus"  under 
which  arbitration  of  disputes  was 
provided  for  as  to  the  meeting,  per- 
formance, nonperformance  or  appli- 
cation of  contractual  provisions,  the 
quoted  words  meant  only  that  parties 
would  discuss  the  payment  of  a  Imuus 
and  did  not  mean  that  they  had  to 
agree  thereon,  or  that  failing  to 
agree,  an  arbitrator  would  agree  for 
them,  nor  did  it  mean  that  a  bonus 
mast  be  paid  and  that  only  the 
amount  was  open  for  discussion.  In- 
ternational Ass'n  of  Machinists,  Dist. 
No.  15,  Local  No.  402,  1947,  271  App. 
Div.  917,  67  N.Y.S.2d  317, 

Under  contract  providing  for  arbi- 
tration of  any  controversy  with  re- 
spect to  agreement  or  interpretation 
or  breach  of  performance  thereof,  ar- 
bitration of  dispute  as  to  amount  of 
money  owed  by  one  contracting  party 
to  the  other  must  be  limited  to  money 
owed  under  the  contract  Dunham  v. 
Leventhal,    1948.    81    N.T.S.2d    58a 

Mere  assertion  by  party  of  a  mean- 
ing of  a  contractual  provision  which 
is  clearly  contrary  to  the  plain  mean- 
ing of  the  words  cannot  make  an  ar- 
bitrable issue.  Application  of  Brook- 
side  Mills,  1949.  94  N.Y.S.2d  68. 
modified  on  other  grounds  276  App. 
Div.  357.  94  N.Y.S.2d  509. 

Where  agreement  provided  for  re- 
sort to  collateral  pledge  by  individuals 
as  security  for  repayment  of  a  loan 
only  if  loan  with  interest  was  not  paid 
at  maturity  or  in  event  of  a  contin- 
gency which  had  not  occurred,  right  to 
resort  to  the  collateral  before  maturi- 
ty of  loan  was  not  an  arbitrable  is- 
sue under  agreement  providing  for  ar- 
bitration of  disputes  as  to  validity  or 
interpretation  of  agreement  or  any 
differences  between  the  parties  in  re- 
spect of  operation  of  agreement.    Id. 

Under  contract  providing  that  any 
and  all  controversies  arising  under, 
out  of,  or  in  connection  with  contract 
shall  be  settled  by  arbitration  coffee 
buyer's  claim  for  damages  against 
agent  for  breach  of  warranty  of  au- 
thority arose  from  agent's  warranty 
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implied  in  law,  and  was  not  arbitrable. 
H.  L.  C.  Bendiks,  Inc.  v.  Frank  & 
Moloney,  1950,  197  Misc.  420.  95  N. 
Y.S.2d  533. 

Where  agreement  between  organiza- 
tion and  association  providing  for  ar- 
bitration of  "all  dispntea  and  contro- 
versiea"  between  the  members  of  re- 
spective organizations,  quoted  phrase 
incladed  any  controversy  between 
members  irrespective  of  whether  it 
should  arise  directly  from  an  agency 
agreement  or  indirectly.  Application 
of  Chakrin,  1050,  9T  N.Y.S.2d  258. 

Under  arbitiation  agreement  pro- 
viding for  determination  of  specific 
complaints  of  first  party  concerning 
managempnt  of  airways  by-  second 
party,  where  notice  of  complaint  was 
required,  and  second  party  was  to 
remedy  matter  nnlesii  it  considered 
complaint  unreasonable,  whereupon 
matter  would  be  arbitrated,  question 
whether  first  party's  complaint 
against  second  party  before  the  Civil 
Aeronautics  Boaru  was  reasonable 
was  not  an  arbitrable  issue.  W.  R. 
Grace  &  Go.  v.  Pan  Am.  World  Air- 
ways, 1952.  280  App  JMt.  780.  113  N. 
T.S.2d  669. 

Sales  contract  stating  price  to  be 
"seller's  ceiling  price  at  time  of  de- 
livery" was  not  illegal  for  violation 
of  General  Ceiling  Price  Regulation, 
notwithstanding  hand-stamped  provi- 
sion in  contract  that  prices  on  any 
undeUvered  portion  should  be  sub- 
ject to  increase  by  amount  that  any 
new  federal  and/or  state  legislation 
affected  seller's  costs  and  by  amount 
of  any  increase  in  seller's  costs  dne 
to  increase  in  labor  or  any  other 
manufacturing  costs,  and  therefore 
dispute  under  contract  was  arbitrable. 
Rex  Textile  Co.  v.  Luther  Mfg.  Co., 
1952,  17  Misc.2d  100,  114  N.X.S.2d 
443,  affirmed  280  App.Div.  884,  115 
N.Y.S.2d  628. 

Under  a  written  agreement  provid- 
ing for  employer,  upon  termination  of 
employee's  employment,  to  repur- 
chase stock  distributed  to  employee 
as  part  of  profit-sharing  plan,  and 
providing  for  submission  of  dispute 
to  arbitration  if  dispute  arose  as  to 
price  to  be  paid  for  such  shares,  mat- 
ter to  be  arbitrated  was  price  to  be 
paid  and  not  merely  value  of  shares, 
and  employer  could  interpose  any  de- 
fenses   to    liability    in    arbitration. 


Steinberg  v.  Goldstein,  1952,  116  K. 
TJS.2d  6. 

Trial  of  issues. — Where  president 
of  corporation  which  petitioned  for 
stay  of  arbitration  proceedings  stat- 
ed in  his  affidavit  that  it  did  not  enter 
into  arbitration  agreement,  and  qao- 
tation  sheet  containing  arbitration 
agreement  was  not  signed  by  peti- 
tioner although  there  was  a  blank 
space  provided  for  its  acceptance 
signature,  a  substantial  issue  of  fact 
was  raised  as  to  making  of  an  agree- 
ment to  arbitrate,  which  issue  coald 
not  be  determined  on  affidavits,  btit 
only  after  trial  in  the  usual  manner. 
Princeton  Rayon  Corp.  v.  Gayley  Mill 
Corp.,  1955,  309  N.Y.  13,  127  N.E.2d 
729. 

In  proceeding  to  compel  arbitra- 
tion,  issue  is  not  whether  petitioner 
is  right,  but  whether  it  is  entitled  to 
have  issues  determined  in  forum  des- 
ignated in  agreement.  Potoker  ▼. 
Brooklyn  Eagle,  Inc.,  1^7,  2  N.T.2d 
553,  161  N.X.S.2d  609,  141  N.£2d 
841,  certiorari  denied  78  S.Ct  151, 
355  U.S.  883,  2  UEAM  113. 

Under  Civil  Practice  Act,  §  1450 
providing  that  if  evidentiary  facts 
raised  substantial  issue  as  to  making 
of  contract  court  shall  proceed  to  trial 
immediately,  "making  of  the  contract" 
includes  all  aspects,  including  questions 
as  to  its  legality.  Standardbred  Own- 
ers Aes'n,  Inc.  v.  Yorkers  Raceway. 
Inc.,  1961,  31  Mi8c2d  474,  220  N.Y.S. 
2d  649. 

On  proceeding  to  compel  arbitra- 
tion and  stay  prosecution  of  a  pend- 
ing action,  record  presented  issues 
of  fact  as  to  making  of  agreement 
to  arbitrate,  and  such  issues  required 
resolution  by  trial,  and  not  by  affi- 
davits. Nadal  Baxendale,  Inc.  v. 
lannace,  1961,  12  A.D.2d  785,  209 
N.Y.S.2d  615. 

Issue  of  existence  of  valid  and  en- 
forceable arbitration  agreement  must 
be  resolved  by  court  before  any  dis- 
pute may  be  submitted  to  arbitra- 
tion under  its  terms.  Application  of 
Loewy,  1960,  25  Mi8c2d  132,  204 
N.Y.S.2d  231,  reargument  denied  25 
Mi8c.2d  132,  204  N.Y.S.2d  238. 

Where  the  first  agreement  betweoi 
petitioners  and  respmidents  provided 
for  arbitration  of  disputes  and  the 
second  agreement  provided  that  first 
agreement  was  not  to  be  effective  nn- 
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til  respondent  had  complied  'with  the 
conditions  contained  in  the  second 
agreement,  the  question  whether 
there  had  been  a  waiver  of  perform- 
ance of  the  second  agreement  present- 
ed preliminary  issues  which  should  be 
tried  before  disposition  of  petition- 
ers' motion  for  a  stay  of  the  arbitra- 
tion which  had  been  sought  by  the  re- 
spondent. Application  of  Wetzler, 
1959.  9  A.D.2d  611.  191  N.Y.S.2d  68, 
appeal  denied  9  A.D.2d  678,  193  N.T. 
S.2d  222. 

Mere  circumstance  that  a  contract 
has  been  terminated  does  not  fore- 
close arbitration  of  issues  which  arise 
out  of  and  relate  to  it.  In  re  Potok- 
er,  1955.  286  App.Div.  733,  146  N.T. 
S.2d  616.  affirmed  2  N.y.2d  553. 
161  N.Y.S.2d  609, 141  NJ!.2d  841,  cer- 
tiorari denied  78  S.Ct.  151,  355  U.S. 
883.  2  L.Ed.2d  113. 

In  proceedings  for  arbitration  the 
respondent  is  entitled  to  present  evi- 
dence on  issue  of  whether  there  ex- 
isted an  agreement  for  arbitration. 
Universal  Film  Exchanges  v.  King. 
(Sup.1932)  144  Misc.  708.  259  N.Y.S. 
242. 

In  determining  whether  contractor 
was  entitled  to  compel  owner  to  pro- 
ceed to  arbitration  upon  contractor's 
claims  under  construction  contract, 
contract  documents,  consisting  of 
agreement,  general  conditions,  draw- 
ings, specifications,  and  modificationB 
incorporated  therein  prior  to  execu- 
tion, were  required  to  be  considered 
<n  their  entirety  and  construed  as  one 
contract,  and  each  provision,  if  pos- 
sible, wits  to  be  given  full  force  and 
effect.  Bngar  Const.  Corporation  v. 
Ward  Foundation  Corporation.  1938. 
255  App.Div.  291.  7  N.T.S.2d  450. 

In  proceeding  to  compel  arbitration, 
there  were  no  issues  to  be  tried, 
where  respondent  admitted  making 
contract  containing  agreement  to  ar- 
bitrate and  failure  and  refusal  to 
proceed  to  arbitration.  Lipman  y. 
Haeuser  Shellac  Co.,  1942,  263  App. 
Div.  880,  32  N.Y.S.2d  351,  affirmed, 
1942,  289  N.Y.  76,  43  N.E.2d  817, 
142  A.L.R.  1988,  reargument  denied, 
1942,  289  N.Y.  647,  44  N.E.2d  620. 

Under  N.Y.Civil  Practice  Act,  i 
1460,  only  the  issue  whether  agree- 
ment  to  arbitrate  was  made  and  issne 
whether  there  was  failure  or  refusal 
to  arbitrate  can  be  tried  in  proceed- 
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ing  to  compel  arbitration,  and  every 
other  issue,  whether  of  fact  or  of 
law,  and  whether  raised  by  denial  or 
by  defense,  is  for  the  arbitrators  ex- 
clusively, lipman  v.  Haeuser  Shellac 
Co.,  1942,  263  App.Div.  880,  32  N. 
Y.S.2d  351,  affirmed,  1942,  289  N.Y. 
76,  43  N.E.2d  817.  142  A.L.R.  1088. 
reargument  denied.  -1942,  289  N.Y. 
647,  44  N.E.2d  620;  Strauss  Stores 
Corp.  V.  Local  830  Retail  &  Whole- 
sale Bmp.  Union.  C.I.O..  1947.  189 
Misc.  428.  71  N.Y.S.2d  315;  United 
Culinary  Bar  &  Grill  Emp.  Local  923, 
C.I.O..  V.  Schiffman,  1947.  272  App. 
Div.  491,  71  N.Y.S.2d  160;  Applica- 
tion of  North  Shore  Bus  Co.,  1947, 
75  N.Y.S.2d  372. 

One  becoming  patty 
to  contract  for  arbitration  of  future 
differences  must  live  up  to  engage- 
ment according  to  its  spirit.  New- 
burger  V.  Lubell,  (1931)  257  N.  Y. 
383,  178  N.E.  669. 

Under  arbitration  statute.  Civil 
Practice  Act,  §  1450,  where  issue  was 
cancellation  of  contract  which  con- 
tained arbitration  clause  and  not  the 
making  thereof,  court  was  required  to 
order  parties  to  proceed  to  arbitra- 
tion in  accordance  with  the  terms  of 
the  contract.  Lipman  v.  Haeuser 
Shellac  Co..  1942,  289  N.Y.  76,  43  N. 
B.2d  817, 142  A.L.R.  1088,  reargument 
denied  289  N.Y.  647,  44  N.E.2d  620. 

A  court  can  only  deny  arbitration 
of  controversy  if  no  contract  exists 
between  the  parties.  Frankle  v.  Pet2- 
old  Ltd.  Fur  Dyeing  Corporation, 
1943,  180  Misc.  88,  40  N.Y.S.2d  566. 

Arbitration  of  controversy  arising 
under  sales  contract  would  not  be 
denied  on  ground  that  purchasers  had 
not  breaohed  contract  because  goods 
had  not  been  shipped,  since  that  was 
peculiarly  a  question  for  the  arbi- 
trators.   Id. 

Where  a  contract  provision  for  ar- 
bitration is  but  an  incidental  part 
of  an  indivisible  contract  for  othei 
things  which  has  been  ended  by  forc<i 
majcur,  or  at  least  otherwise  than 
by  acts  of  the  parties,  the  contract 
to  arbitrate  falls  along  with  the  other 
parts  of  the  contract,  and  arbitration 
will  not  be  ordered.  Aqua  Mfg.  Co.  v. 
H.  Warsbow  &  Sons,  1943,  179  Misc. 
949, 40N.Y.S.2d  664,  affirmed  266  App. 
DiT.  718,  41  N.Y.S.2d  935,  appeal  de- 
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Bied  aee  AppJMt.  767.  4i  N.Y.S^ 
•17. 

In  proceeding  to  compel  arbitration, 
where  tliere  was  no  factual  issue  in- 
volTed,  it  was  not  necessary  to  hold 
preliminary  triaL  Strauss  Stores 
Corp.  V.  Local  830  Retail  &  Whole- 
sale Emp.  Union,  O.I.O.,  1947,  189 
llisc.  428,  71  N.X.S.2d  316. 

Where  order  provided  that  it  was 
given  subject  to  terms  therein  stated, 
including  arbitration,  and  that  terms 
were  accepted  by  buyer  and  should  be- 
come a  contract  when  signed  and  de- 
livered by  buyer  to  seller  and  accept- 
ed in  writing  by  seller,  or  when  buyer 
accepted  delivery  of  the  whole  or  any 
part  of  goods,  and  buyer  admittedly 
accepted  delivery  of  part  of  goods, 
there  was  a  binding  contract  for  ar- 
bitration between  the  parties.  Ram- 
aer  v.  Cohn-Hall-Marz  Co.,  1947,  73 
N.Y.S.2d  210. 

A  party  denying  existence  of  con- 
tract to  arbitrate  was  entitled  to 
trial  of  the  issue  in  court  In  re 
Wesley  Simpson,  Inc.,  1948,  274  App. 
Div.  426.  84  N.Y.S.2d  316. 

In  arbitration  proceedings,  the  court 
should,  unless  there  exists  a  real 
probability  that  injustice  will  result, 
adhere  to  the  method  established  by 
the  contract  of  the  parties  and  forego 
the  rewriting  of  the  contract  for  the 
oarties.  Lipscnntz  v.  Qntwirth,  1952, 
WVt  N.Y.  58,  lot  N.E.2d  8. 

Where  an  application  is  made  to 
compel  arbitration,  section  1448  et 
seq.,  of  the  Civil  Practice  Act  requires 
that  evidentiary  facts  be  set  forth 
raising  a  substantial  issue  as  to  mak- 
ing of  contract  or  submission  or  fail- 
are  to  comply  therewith  before  there 
may  be  a  preliminary  trial  of  those 
issues,  and  same  rule  applies  where 
party  desiring  arbitration  asserts  that 
there  is  an  issue  with  respect  to  mak- 
ing of  contract  which  expressly  can- 
cels arbitration  contract.  Application 
of  Minkin,  1961,  279  App.Div.  226, 
108  N.Y.S.2d  945,  affirmed  304  N.Y. 
617, 107  N.E  2d  94. 

Contract  Most  Be 
Executed  a*  Required  by  Ijiw.— Mat- 
ter of  Finsilver,  (Sup.1928)  224 
App.Div.  26,  229  N.Y.S.  S38. 

A  contract  to  arbitrate  a  future  con- 
troversy must  be  in  writing,  but  need 
not  be  signed.     Application  of  Gar- 


rett Corp.,  1969,  16  Misc.2d  152.  182 
N.Y.S.2d  979,  affirmed  9  A.D.2d  741, 
192  N.Y.SJ2d  655,  affirmed  8  N.X.2d 
819,  202  N.Y.S.2d  323.  See,  also.  Ap- 
plication of  Garrett  Corp..  1959,  15 
Mi8C.2d  1033,  186  N.Y.S.2d  440. 

Though  agreement  to  arbitrate  fa- 
ture  dispute  need  not  be  signed  by 
party  to  be  charged,  but  need  only  be 
in  writing,  there  must  be  an  intent 
that  writing  represents  contract  be- 
tween parties.  American-British  T. 
V.  Movies  V.  KOPR-TV,  Copper 
Broadcasting  Co.,  1966.  144  N.Y.S.2d 
648. 

An  agreement  to  arbitrate  a  con- 
troversy thereafter  arising  need  only 
be  in  writing,  but  a  submission  to 
arbitrate  an  existing  controversy 
must  be  in  writing,  subscribed  by  tlie 
party  to  be  charged  therewith,  or  by 
his  lawful  agent.  Jones  v.  CanidweU- 
Wingate  Co.,  1955,  141  N.Y.S.2d  128. 

The  requirement  that  an  agreement 
to  arbitrate  must  be  in  writing  and 
subscribed  by  the  party  sought  to  be 
charged  applies  only  to  controversies 
existing  at  the  time  an  arbitration 
agreement  is  made.  In  re  American 
News  Co.,  1954,  130  N.Y.S.2d  554. 

An  agreement  to  arbitrate  a  futore 
controversy  must  be  in  writing  but  it 
need  not  be  subscribed  and  there  may 
be  an  oral  acceptance  or  acceptance 
by  conduct.    Id. 

An  oral  agreement  for  arbitration  is 
unenforceable.  Nehemiah  Gitelson  & 
Sons  V.  Weavetex  Mills,  1948,  274 
App.Div.  480,  84  N.Y.S.2d  605. 

Where  employment  and  incorpora- 
tors agreements  containing  identical 
arbitration  clauses  were  void,  arbitra- 
tion of  disputes  concerning  control 
and  operation  of  corporation  could 
not  be  had  since  jurisdiction  of  arbi- 
trators must  rest  upon  existence 
of  valid  and  enforceable  contract. 
Abbey  v.  Meyerson,  1948,  274  App. 
Div.  399,  83  N.Y.S.2d  603.  affirmed 
299  N.Y.  657,  85  Nj:.2d  789. 

Contract  mast  be  established  be- 
fore arbitration  can  be  ordered.  Arm- 
strong V.  Silverman,  (Sup.1925)  214 
App.  Div.  601,  213  N.  Y.  S.  163 -,  In 
re  Ernst  Zobel  Co.,  (Sup.  1934)  241 
App-Div.  699,  269  N.YJ3.  790:  De- 
catur Contracting  Co.  v.  E<dward  8. 
Murphy  BMg.  Co.,  1988.  166  IBwe. 
614,  2  N.Y.S.2d  970;  Bagar  CoMt 
Corporation     ▼.     Ward 
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Corporation,  1938,  256  App.I>iv.  281, 
7  N.y.S.2U  450. 

Proceedings  to  enforce  arbitration 
presuppuse  the  ezistunce  of  a  valid 
and  enforceable  contract  at  the  time 
the  remedy  is  sought.  In  re  Kramer 
&  UchitcUe,  ll»42,  288  N.Y.  4«7.  43 
N.Biid  483,  141  A.L.B.  1487,  reargu- 
ment  denied  288  N.X.  648,  44  NJ:.2d 
622;  Kaphael  v.  SUberberg,  1848, 
275  App.i)iv.  625,  86  N.Y.S.2d  421. 

Where  dealings  between  buyer  and 
seller  were  entirely  oral,  invoices  (fir- 
en  by  seller  to  buyer  containing  state- 
ment that  all  controversies  were  to  be 
settled  by  arbitration  were  not  part 
of  the  "contract"  between  the  parties, 
and,  under  N.X.Civil  Practice  Act, 
I  1448,  requiring  that  contracts  to 
arbitrate  a  controversy  be  in  writing, 
seller  was  not  entitled  to  arbitration. 
Tanenbaum  Textile  Co.  v.  Schlanger, 
1042.  287  N.X.  400,  40  N.B.2d  225. 

If  a  party's  tight  to  aibitiation  has 
been  lost  by  his  failure  to  perform 
•onditions  attached  thereto,  there 
ceases  to  be  a  binding  agreement  for 
arbitration  which  can  be  enforced  by 
him  under  the  Arbitration  Law.  Re 
Smith,  (Sup.  IVZIi)  118  Misc.  324, 
188  N.  Y.  8.  237. 

A  provision  in  an  arbitration 
agreement  that,  on  the  failure  of  the 
party  demanding  arbitration  to  ap- 
point his  arbitrator  within  a  stated 
time  after  his  demand,  his  right  to 
arbitration  shall  cease,  is  not  in- 
valid as  opposed  to  the  Arbitration 
Law  and  must  be  given  effect  by  the 
courts,  and  where  i;!w  rij^t  to  ar- 
bitration is  lost  by  such  failure, 
there  is  no  existing  agreement  for 
•rbitration  which  can  be  enforced 
1^  the  courts  at  the  instance  of  such 
party.    Id. 

Where  bonght  and  sold  notes  signed 
by  broker  and  delivered  to  respective 
parties  were  still  in  possession  of 
■ndi  parties  when  goods  were  de- 
livered  and  paid  for,  such  note*  con- 
■titnted  a  binding  contract  of  sale  in 
writing,  and  arUtration  clanse  con- 
tained therein  was  not  void  imder 
OiTQ  Practice  Act,  |  1449.  reqnirinf 
mattb  danse  to  be  in  writing.  In  re 
Haxley,  1945,  294  N.Y.  146,  61  N.a 
2d  419.  168  A.L.R.  184. 

Telephone  conversations  between 
bayer  and  seller,  even  if  amounting  to 
a   contract,  could  not  create  binding 
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agreement  to  arbitrate  future  differ- 
ences even  if  parties  so  intended.  Al- 
brecht  Chemical  Co.  v.  Anderson 
Trading  Corp.,  1848,  84  N.E.2d  625, 
288  N.T.  437,  appeal  granted  274 
App.Div.  925,  85  N.T.S.2d  301. 

Agreement  to  arbitrate  arising  out 
of  seller's  acceptance  of  purchase  or- 
ders of  dye  providing  for  arbitration 
of  all  disputes  arising  out  of  such  or- 
ders did  not  apply  to  subsequent  sale 
of  dye  evidenced  by  a  confirmation  by 
seller  which  did  not  refer  to  earlier 
purchase  orders  or  to  any  require- 
ment to  arbitrate  disputes.  Albrecbt 
Chemical  Co.  v.  Anderson  Trading 
Corp.,  1948,  86  N.X.S.2d  686,  affirmed 
84  N.Y.S.2d  901,  274  App.Div.  923. 
appeal  granted  85  N.Y.S.2d  301,  274 
App.Div.  825,  reversed  on  other 
grounds,  298  N.Y.  437,  84  N.E.2d  625. 

Where  buyer,  after,  telephone  nego- 
tiations for  purchase  of  dye,  sent  sell- 
er purchase  orders  providing  that  or- 
der was  subject  to  terms  printed  on 
reverse  side,  which  included  provi- 
sions for  arbitration  of  all  disputes 
arising  ont  of  order  and  that  failure 
to  advise  buyer  to  contrary  within  ten 
days  would  lie  deemed  acceptance  of 
order  and  all  terms  thereof,  and  sell- 
er confirmed  sale  in  writing  without 
indicating  disagreement  with  any  of 
the  conditions  of  purchase  orders  a 
valid  agreement  existed  to  arbitrate 
disputes  arising  out  of  such  pur- 
chase orders.    Id. 

Where  seller  never  signed  or  re- 
turned acknowledgment  copies  of  pur- 
chase orders  of  steel  for  export  and 
no  export  license  was  even  received 
by  the  buyer  as  required  by  the  terms 
of  the  orders,  there  was  no  valid 
vinding  contract  and  no  agreement  to 
arbitrate  controversies  as  provided  in 
the  orders,  notwithstanding  seller  at- 
tempted to  assist  the  buyer  in  ob- 
taining the  necessary  export  licenses. 
Application  of  Glazer  Steel  Corp., 
1848,  86  N.Y.9.2d  335. 

Where  buyer  and  seller  signed  writ- 
ten sales  contract  which  contained 
arbitration  clause  and  buyer  later 
telephoned  two  other  orders  which 
seller  noted  on  order  blanks  contain- 
ing same  arbitration  clause,  but  buyer 
never  received  copies  of  these  two 
orders,  an  enforceable  agreement  to 
arbitrate  any  disputes  under  two 
later  contracts  was  not  mad^.    Onon- 
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daga  Silk  Co.  r.  BowvUIe  Frocka, 
1949,  194  Misc.  326,  86  N.T.S.2d  164. 

Any  donbt  as  to  whether  enforce- 
able agreement  for  arbitration  arose 
from  acceptance  of  letters  bearing 
stamped  indorsement  providing  for 
arbitration  was  resolved  adversely 
to  such  contention  by  practical  con- 
struction of  the  letters  by  the  par- 
ties when  they  entered  into  a  writ- 
ten submission  agreement  upon  differ- 
ent terms,  and,  when  arbitration  pro- 
ceeding instituted  under  such  submis- 
sion agreement  aborted,  the  parties 
were  relegated  to  their  legal  reme- 
dies. Neheraiah  Gitelson  &  Sons  v. 
Wcavetex  mills,  1948,  274  App.Dlv. 
480.  84  N.Y.S.2d  605. 

General  arbitration  council  of  the 
textile  industry  had  no  JurisdictioD  to 
arbitrate  controversies  between  par- 
ties one  of  whom  refused  to  partici- 
pate in  proceeding,  in  absence  of  en- 
forceable written  agreement  to  arbi- 
trate.   Id. 

A  general  contractor  for  construc- 
tion of  municipal  housing  project  was 
not  bound  to  arbitrate  electrical  con- 
tractor's claim  for  overtime  and  extra 
work  done  at  housing  authority's  re- 
quest, in  absence  of  any  contractual 
relationship  between  two  contractors. 
John  A.  Johnson  &  Sons  v.  Carroll- 
Ratner  Corp.,  1949.  91  N.Y.S.2d  692. 

There  is  no  basis  for  arbitration  of 
electrical  contractor's  claim  for  over- 
time and  extra  work  under  contract 
with  municipal  housing  authority  as 
between  such  contractor  and  general 
contractor  for  construction  of  housing 
project,  in  absence  of  written  contract 
between  two  contractors  for  arbitra- 
tion of  their  disputes.    Id. 

Agreement  giving  corporation  the 
option  to  buy  stock  on  cessation  by 
petitioners  of  their  active  association 
with  corporation  and  providing  for  ar- 
bitration to  determine  fair  value  of 
the  stock,  was  supported  by  mutual 
covenants  and  was  not  void  for  lack 
of  mutuality.  Application  of  Kennel-' 
ly,  1950.  197  Misc.  667,  95  N.T.S.2d 
240. 

Aflreement  per  Agents— Requirement 
tmder  Civil  Practice  Act  $  1449  that 
contract  to  arbitrate  controversy 
thereafter  arising  l>etween  parties  be 
in  writing  does  not  make  entirely  il- 
legal a  written  arbitration  agreement, 
not  signed  by  one  party  thereto,  but 


by  his  purported  agent,  in  absence  of 
statutory  prohilHtion  of  signature  by 
agent  or  command  that  anthoricy  of 
agent  signing  contract  be  shown  in 
agreement.  Oantt  v.  Felipe  Y.  Carlos 
Hortado  &  aa.  1948.  297  N.X.  433, 
79  N.E.2d  816. 

If  party  denominated  as  seller  in 
contract  which  provided  for  arbitra- 
tion was  in  fact  agent  for  disdosed 
principal,  party  which  was  denomi- 
nated as  factor  and  which  was  as- 
signee of  such  alleged  principal  was 
entitled  to  arbitration  under  contract. 
Application  of  Clyde  Fashions.  Ldmit- 
ed,  1962,  15  AJ>.2d  482,  222  N.Y.S.2d 
545. 

Trial  of  Issae  Attacking  Contraet. 
— As  arbitration  clause  and  right  to 
proceed  thereunder  were  necessarily 
grounded  upon  existence  of  valid 
agreement,  issue  of  whether  agree- 
ment was  void  for  want  of  mntaaHty 
was  not  submissible  to  arbitration. 
Application  of  Loewy,  1960,  25  Misc. 
2d  132.  204  N.Y.S.2d  231,  reargument 
denied  25  Misc.2d  132,  204  N.Y.S.2d 
238. 

Question  of  whether  there  waa  an 
arbitrable  issue  under  the  contract 
was  a  question  of  law.  In  re  Knoprs 
WiU,  1960,  21  Mi8C.2d  438,  200  N.Y. 
SJESd  586,  reversed  on  other  grounds 
10  A.D.2d  278,  199  N.Y.S.2d  293. 

An  agreement  to  arbitrate  is  not  a 
defense  to  action  bnt  only  ground  for 
staying  it,  and  it  was  error  to  post- 
pone, until  trial  of  main  action,  dis- 
position of  issnc  of  fact  raised  with 
respect  to  making  of  agreement  to  ar- 
bitrate. Frank  Made  Sportswear, 
Inc.  V.  Charles  W.  Carvin  Co.,  1959, 
8  A.D.2d  801,  186  N.Y.S.2d  921,  ap- 
plication denied  11  A.D.2d  1020,  207 
N.Y.S.2d  995. 

Affidavits  with  respect  to  negotia- 
tions for  an  alleged  sale  and  delivery 
of  fabric  for  use  in  manufacturing 
life  rafts  under  Navy  contract,  which 
was  never  obtained,  left  doubt  as  to 
existence  of  written  contract  of  sale 
requiring  arbitration  of  all  disputes, 
and  hence  decision  on  motion  to  com- 
pel arbitration  must  be  held  in  abey- 
ance until  question  of  whether  the 
parties  had  agreed  to  arbitrate  conU 
be  determined  by  triaL  Apiklicati<a 
of  O&rrett  Corp.,  1909,  16  WaeM 
1088,  186  N.Y.S.2d  440. 
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Where  qnotation  order  contained 
agreement  to  arbitrate  bnt  prodded 
that  no  contract  would  exist  until 
accepted  by  finishing  company  and 
finistiing  company's  acceptance  of 
previous  lots  stated  acceptance  ap- 
plied to  specified  lots  only,  there  was 
no  contract  to  finish  lots  withdrawn 
from  finisher's  possession  because  of 
its  inability  to  process,  and,  there- 
fore, controversy  as  to  finisher's  lia- 
bility for  shipping  and  handling  ex- 
penses covering  lots  withdrawn  was 
not  subject  to  arUtration.  Schlosser 
Textfle  Co.  v.  Mount  Hope  Finishing 
Co.,   1952.  115  N.Y.S.2d  848. 

A  i)arty  to  a  contract,  which  stipu- 
lates for  arbitration,  eannot  compel 
arbitration  by  the  other  party  until 
a  question  of  fraud  in  the  inception 
of  the  contract  is  tried  and  deter- 
mined. Cheney  v.  Joroeo  Dreases, 
Inc.,  (Sop.  1926)  218  App.  IMt.  662, 
219  N.  T.  8.  96. 

Likewise,  a  motion  to  compel  a 
party  to  a  contract  which  contains 
an  arbitration  clause  to  proceed  with 
the  arbitration  will  not  be  granted 
when  any  question  is  at  issue  as  to 
the  validity  of  the  contract.  Matter 
of  Metro-Qoldwyn-Mayer  Distribut- 
ing Corp.,  (1981)  150  Misc.  408,  260 
N.  T.  8.  104. 

A  party  to  a  contract  for  the  sale 
of  goods  which  contains  an  arbitration 
provision  and  who  stays  out  of  arbi- 
tration may  seasonably  challenge  the 
existence  of  the  contract  in  a  court 
and  if  no  issue  of  fact  is  presented  on 
such  challenge,  the  challenge  is  deter- 
minable by  the  court  as  a  matter  of 
law.  In  re  Kramer  &  UchiteUe,  1942, 
288  N.T.  467,  43  N.E.2d  493,  141 
A.I>.R.  1497,  reargnment  denied  289  N. 
T.  649,  44  N.B.2d  822. 

Where  first  party  to  pre-organlza- 
tion  contracts  for  formation  of  a  cor- 
poration sued  the  second  party  to 
rescind  the  contracts  for  misrepre- 
sentation and  fraud  and  for  breach 
of  such  contracts,  and  sued  the  sec- 
ond party  and  the  corporation  formed 
to  recover  money  damages  because  of 
such  fraud,  second  party  was  not  en- 
titled to  compel  first  party  to  submit 
controversy  to  arbitration  under  arbi- 
tration clause  of  contracts  and  to 
stay  the  pending  action,  since  if  first 
party  should  be  successful  in  suit  for 
rescission,    arbitration    clause   would 


fan  with  the  contracts.  Appliestion 
of  Jacoby,  1942,  83  N.Y.S.2d  621. 

Direction  of  Jury  Trial  Where 
Agreement  for  Arbitration  Is  Denied. 
—Matter  of  Engcl,  (1934)  242  App. 
Div.  505,  276  N.Y.S.  786. 

Particular  Agreements  as  Submis- 
sions to  Arbitration. — Where  con- 
tract between  board  of  education  and 
architect  and  architectural  firm  in 
connection  with  construction  of 
school  building  contained  clause  pro- 
viding that  all  questions  in  dispute 
under  agreement  should  be  submit- 
ted to  arbitration,  dispute  which 
arose  when  board  of  education  set- 
tled with  contractor  without  certifi- 
cate approving  payment  executed  by 
architect  and  discharged  architect 
without  compensation  or  reimburse- 
ment for  expense,  was  subject  to  ar- 
bitration. Baker  v.  Board  of  Ed.  of 
Central  School  Dist.  No.  2  of  Towns 
of  Bath,  Steuben  County,  1056,  309 
N.Y.  551,  132  N.E.2d  837. 

Retention  by  spinning  mill  of  pur- 
chase orders,  which  were  fully  inte- 
grated contractual  documents  con- 
taining arbitration  agreements  and 
which  purported  to  be  complete  con- 
tracts superseding  any  earlier  con- 
tract with  manufacturer  of  textile 
woven  fabrics  and  attempt  by  spin- 
ning mill  to  fill  orders,  constituted  suf- 
ficient evidence  of  agreements  for  ar- 
bitration. Application  of  Wachusett 
Spinning  Mills,  Inc.,  1958,  12  Misc.2d 
822,  177  N.Y.S.2d  938,  modified  on 
other  grounds  7  A.D.2d  382,  183  N.Y. 
S.2d  601,  affirmed  6  N.Y.2d  948,  190 
N.Y.S.2d  1011. 

Effect  of  spinning  mill's  statement, 
in  its  confirmations  of  purchase  orders 
of  manufacturer  of  textile  woven 
fabrics,  that  mill  had  accepted  orders 
"as  follows"  was  that  mill  thereby 
accepted  each  of  terms  of  purchase 
orders  except  insofar  as  any  of  those 
terms  were  inconsistent  with  new 
terms  set  forth  in  confirmations  and 
even  though  confirmations  would  in 
such  circumstances  constitute  coun- 
teroffers, in  view  of  fact  that  con- 
firmations did  not  contain  terms  in- 
consistent with  provisions  in  purchase 
orders  for  arbitration  of  controversies 
arising  out  of  contracts,  manufactur- 
er's acceptance  of  counteroffers  would 
give  rise  to  binding  contracts  embody- 
ing such  arbitration  clause.    Id. 
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Where  purchase  order  did  not  con- 
tain any  arbitration  danae  and  seller 
sent  letter  to  purchaser  stating  that 
formal  acknowledgment  of  order  was 
enclosed  and  face  of  formal  acknowl- 
edgment did  not  refer  to  arbitration 
and  only  reference  on  face  of  acknowl- 
edgment in  terms  of  conditions  on  re- 
verse side,  which  incladed  arbitration 
danse,  where  two  statements  at  bot- 
tom preceded  by  boxes  neither  of 
which  had  been  checked,  statements 
on  reverse  side  of  acknowledgment 
did  not  become  part  of  the  document 
and  no  agreement  for  arbitration  bad 
been  entered  into  between  the  parties. 
Stem  Hall  &  Co.  v.  Nestle-Le  Mnr 
Co.,  1968,  13  Mi8C.2d  647,  177  N.Y.S. 
2d  603. 

Even  if  it  would  be  assumed  that 
statements  on  face  of  acknowledgment 
of  purchase  order  had  effect  of  making 
terms  and  conditions  on  other  side 
thereof  including  arbitration  clause,  a 
part  of  a  document,  that  conclusion 
would  not  apply  to  arbitration  clause. 
Id. 

Evidence  was  insufficient  as  matter 
of  law  to  establish  that  receipt  given 
by  carpet  cleaning  company  bound 
customer  to  conditions  on  reverse  of 
receipt,  in  that  evidence  failed  to 
show  that  conditions,  particolarly 
limitation  on  company's  liability  for 
negligence  and  arbitration  clause, 
had  been  brought  to  the  attention  of 
customer.  Deutsch  v.  Long  Island 
Carpet  Cleaning  Co.,  1956,  5  Mi8c.2d 
684, 158  N.Y.S.2d  876. 

Where  dissolution  of  Jointly-owned 
corporation  had  been  denied  upon  pa- 
pers which  included  petitioner's  affi- 
davit referring  to  arbitration  agree- 
ment and  declaring  "if  he  has  any 
dispute  I  am  perfectly  willing  to  ar- 
bitrate it",  such  declaration  consti- 
tuted a  demand  de  novo  on  petition- 
er's part  for  arbitration  under  agree- 
ment so  that  petitioner  was  estopped 
to  claim  that  respondent  waived  his 
right  to  arbitration  by  bringing  pro- 
ceeding for  dissolution.  Application 
of  Duchovny,  1955,  151  N.T.S.2d  94. 

Sales  promotion  contract  provi- 
sion that  parties  would  submit  to  ar- 
bitrators any  dispute  due  to  inter- 
pretation of  contract  was  not  an 
agreement  to  submit  to  arbitration  all 
disputes  between  parties,  and  did  not 
require  arbitration  of  question  wheth- 


er seller  had  been  guilty  of  breach 
of  warranty  in  respect  to  a  certain 
■ale  of  goods.  Deregibus  v.  Campari 
Export-Import,  S.P.A.,  1956,  144 
N.Y.S.2d  66. 

Where  contract  between  buyer  and 
seller  of  air  conditioning  units  pro- 
vided that  certain  specifications  were 
made  a  part  of  the  contract,  and 
specifications  contained  a  provision 
that  all  claims,  demands,  dispates, 
differences,  controversies,  and  misun- 
derstandings, arisiag  under,  out  «rf, 
or  in  connection  with  or  in  relation  to 
contracte,  or  any  breach  thereof, 
shall  be  determined  by  arUtration, 
issues  arising  out  of  contract  and 
between  buyer  and  seller  were  triaUe 
by  arbitration.  Cold  Wave  Cooling 
Corp.  V.  Famous  Jerome,  Ine,  1955. 
141  N.Y.S.2d  898. 

Where  seller  prepared  and  sent  to 
buyer  a  confirmation  form  specifying 
the  order  in  detail  and  containing  the 
statement  in  bold  type,  "His  order 
is  subject  to  the  provisions  noted 
above  and  on  reverse  side"  and  con- 
firmation form  was  signed  by  assist- 
ant to  the  purchasing  agent  of  the 
buyer,  buyer  was  bound  by  arlntra- 
tion  agreement  on  reverse  side.  Ap- 
plication of  Central  States  Paper  & 
Bag  Co.,  1954,  132  N.Y.S.2d  69,  af- 
firmed 284  App.Div.  841,  134  N.TS 
271. 

Where  sales  contract  containing  ar- 
bitration clause  made  no  provisio";  for 
arbitration  between  parties  as  to  dis- 
putes involving  additional  goods  and 
stipulated  that  no  modification  should 
be  binding  unless  in  writing  signed  by 
both  parties,  there  was  no  enforcea- 
ble agreement  to  arbitrate  with  re- 
spect to  quantities  of  goods  in  excess 
of  that  specified  in  original  sales  con- 
tract which  bad  been  delivered  pur- 
suant to  orders  given  orally  over  tel- 
ephone, even  though  buyer  retained 
invoices  accompanying  additional  de- 
liveries and  such  invoices  were  en- 
dorsed 80  as  to  refer  to  original  con- 
tract by  number  and  date.  In  re  Na- 
tional Federation  of  Textiles.  1954. 
284  App.Div.  248,  131  N.T.S.2d  370, 
reargument  denied  284  App.IMv.  845. 
134  N.T.S.2d  584. 

Where  arrangements  for  sale  of 
goods  were  made  without  any  refer- 
ence to  arbitration,  but  seller  alleg- 
edly sent  buyer  standard  form  of  ooa- 


196 


Digitized  by ' 


ILLEGALITY 


§  454 


tract  containing  arbitration  clause, 
and  seller  shipped  goods  without  ei- 
ther insisting  on  return  of  contract 
or  inquiring  as  to  buyer's  intention, 
parties  bad  not  made  contract  to  ar- 
bitrate. Pavia  &  Co.  V.  Fulton  Coun- 
ty Silk  Mills,  1954,  284  App.Div.  391, 
131  N.Y.S.2d  358. 

Under  provisions  pertaining  to  ar- 
bitration and  timeliness  of  claims  in 
contract  for  purchase  and  sale  of 
knitting  yam,  matters  relating  to 
timeliness  of  claims  of  buyer  and  ac- 
cord and  satisfaction  relied  upon  by 
seller  were  proper  subject  of  arbitra- 
tion. Application  of  Allen  Knitting 
MiUs,  1954, 129  N.Y.S.2d  874. 

Arbitration  agreement,  to  which 
small  closed  corporation  and  owners 
of  all  its  outstanding  stock  were  par- 
ties, providing  for  dissolution  of  cor- 
poration upon  stated  contingency  was 
not  illegal  as  being  against  public  pol- 
icy, where  no  rights  of  creditors  or 
other  interests  were  affected,  though 
corporation  could  have  issued  remain- 
ing shares  of  stock  but  had  not  done 
so.  Application  of  Hega  Knitting 
Mills,  Inc.,  1953,  124  N.Y.S.2d  116. 

In  contract  under  which  manufac- 
turer agreed  to  pay  petitioner  roy- 
alties on  sales  of  playing  cards,  the 
rate  of  royalty  depending  on  ratio 
between  net  cost  of  manufacture  of 
cards  and  average  billing  price  to  the 
purchasers,  a  provision  that  if  dis- 
pute arose  as  to  net  cost  of  manu- 
facture, it  was  to  be  determined  by 
certified  public  accountants,  one  ap- 
pointed by  each  side,  who  if  they 
failed  to  agree  were  to  appoint  a 
third,  the  three  to  act  as  a  board  in 
determining  cost  of  manufacture,  was 
not  a  "submission  to  arbitration" 
within  meaning  of  Civil  Practice  Act. 
In  re  Culbertson,  1940.  259  App.Div. 
263.  18  N.Y.S.2d  815. 

Under  terms  of  contract  for  sale  of 
real  estate,  arbitration  was  appro- 
priate remedy.  Knlay  v.  Fitzgerald, 
1947,  272  App.Div.  1097,  74  N.i'.S.2d 
644. 

Provision  that  Con- 
tract Is  Subject  to  Rule  of  Silk  As- 
sociation is  held  not  to  be  an  agree- 
ment for  submission  to  arbitration. 
Re  Bachmann,  (Sup.  1923)  204  App. 
Div.  282,  197  N.  Y.  8.  879. 

Provision  in  contract 
of  sale  that  "if  merchandise  is  not 
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np  to  description  same  is  subject  to 
New  York  Arbitration  under  the 
rules  of  the  American  Fur  Merchants 
Association,"  followed  by  "All-Asia 
Products  Corp.  [seller's  agent]  guar- 
antees the  award,  if  any,"  construed 
to  be  guarantee  of  award  rather  than 
agreement  to  arbitrate.  Pound,  Ch.  J., 
said;  "No  one  is  under  a  duty  t* 
resort  to  arbitration  unless  by  clear 
language  he  has  so  agreed."  Lehman 
V.  Ostrovsky,  (1934)  264  N.  Y.  130. 
190  N.B.  208. 

Where    printed    agreement    stated 
immediately     above     signature     that 
agreement  was  subject  to  all  term* 
set  forth  on  reverse  side  thereof  an4 
reverse  side  contained  printed  agree- 
ment to  submit  any  controversy  un- 
der agreement  or  arising  out  of  or 
in  relation  thereto  or  for  its  breach 
to  arbitration,  the  signer  must  pro- 
ceed to  arbitration.     Triangle  Linen 
Service   v.   M.    &  M.   Candy  Lunch, 
1948,  193  Msc.  691,  84  N.Y.S.2d  637. 
Where    contract    for    purchase    of 
goods  on  face  of  order  form  referred 
to  terms  on  reverse  side  thereof  and 
by  direct   language  incorporated  the 
danses  on  the  reverse  side,  and  the 
clauses  on  the  reverse  side  preceded 
the  signature,  arbitration  clause  ap- 
pearing on  reverse  side  of  order  form 
was  an  integral  part  of  the  agreement 
and  was  binding  on  buyer,  regardless 
of  whether  buyer  knew  of  its  pres- 
ence.   Application  of  Liberty  Country 
Wear,  1950,  197  Misc.  581,  96  N.Y.S. 
2d  134. 

Provisions  for  Arbitration  Under 
Trade  Rules. — Whether  holder  of  li- 
cense to  manufacture  neckwear  and 
mufflers  under  certain  trade-mark 
breached  license  agreement  by  pur- 
chasing textile  fabric  from  source 
other  than  licensor  as  required  in  li- 
cense agreement,  so  as  to  authorise 
licensor  to  terminate  agreement,  was 
proper  subject  for  declaratory  relief 
and  thus  for  arbitration  under  provi- 
sion in  license  agreement  directing 
that  any  controversy  or  claim  arising 
under  or  in  relation  to  agreement  be 
settled  by  arbitration  in  accordance 
with  rules  of  the  American  Arbitra- 
tion Association.  Botany  Brands, 
Inc.  V.  Gelles,  1966, 162  N.Y.S.2d  334. 
A  contract  requiring  arbitration  to 
be  conducted  under  rules  of  a  specified 
trade    association    is    valid.      In    re 
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Oltarsb,  1038,  266  AppJJir.  832,  7 
N.T.S^  859,  reargument  denied, 
1939,  255  App.DiT.  964,  8  N.Y.8.2a 
991.  and,  1939,  266  App.DiT.  817.  8 
N.Y.S^  899. 

Where  respondents  in  response  to 
petitioner's  persistent  efforts  to  secnre 
respondents'  co-operation  in  bringing 
tlieir  dispute  to  a  determination  by  ar- 
bitration bad  foredosed  all  possibility 
«t  assent  respecting  time,  place,  meth- 
'Ods  or  rules  of  arbitration,  petitioner 
properly  had  recourse  pursuant  to 
contract  to  arbitration  in  accordance 
with  laws  of  the  state  of  New  York 
and  rule  of  the  general  arbitration 
coundl  of  the  textile  industry.  Roy- 
-craft  Fabrics  v.  Block,  1948,  81  N.Y. 
«.2d  567. 

To  institute  arbitration  proceedings, 
as  provided  by  contract,  in  accordance 
with  laws  of  state  of  New  York  and 
rules  of  general  arbitration  council  of 
the  textile  indnstry,  an  application  to 
Supreme  Court  to  compel  respondents 
to  respond  to  arbitration  as  provided 
by  Civil  Practice  Act,  S  1450  was  un- 
necessary, the  procedure  being  govern- 
ed, pursuant  to  contract,  by  the  rules 
of  the  general  arbitration  Council  of 
the  textile  indnstry.    Id. 

Agreenent  Construed. 
— Customer's  agreement  with  broker 
for  arbitration  of  dispute  held  to  re- 
quire arbitration  of  dispute  arising 
when  broker  closed  out  account  to 
make  up  deficit  in  another's  account 
which  customer  guaranteed.  New- 
burger  V.  Lubell.  (1931)  267  N.  Y. 
218.  177  N.E.  424. 

Arbitration  clause,  providing  for  ar- 
bitration in  the  event  of  any  dispute 
between  parties  pertaining  to  terms 
of  agreement,  for  purcliase  of  real  es- 
tate, construction  of  garage  thereon, 
and  long  term-  net  leaseback  as  part 
of  package  deal,  was  not  specific 
enough  to  permit  change  of  terms  of 
contract  through  intervention  of  ar- 
bitration. Application  of  Triple  P. 
Kealty  Corp.,  1902,  34  Mi8C.2d  355.  228 
N.Y.S.2d  175. 

Where  jurisdiction  to  direct  arbitra> 
tion  springs  from  an  agreement,  the 
agreement  must  be  fairly  construed. 
Braverman  v.  Braverman,  1967,  9 
Misc.2d  661.   168  N.Y.S.2d  348. 

Where  parties  entered  into  con- 
tract containing  provision  for  settle- 
ment  of   disputes   by   arbitration   in 


certain  manner,  court  would  not  re- 
write the  contract  but  would  decree 
performance  in  accordance  therewith. 
Grainger  v.  Shea  Enterprises,  In€&, 
1957,  7  Mi8C.2d  822.  162  N.Y.S.2d 
673. 

In  proceedings  on  plaintiff's  appli- 
cation to  compel  arbitration,  evidence 
established  that  under  the  agreement 
between  the  parties,  arbitration  could 
not  exceed  reconciliation  of  their  ac- 
counting records.  In  re  American 
News  Co.,  1964.  180  N.Y.S.2d  554. 

Where  agreement  dealing  with  fu- 
ture management  of  certain  playe 
contained  provision  tor  arUtration. 
and  all  parties,  except  one.  who 
signed  such  agreement  made  applica- 
tion for  arbitration,  arbitration  was 
required  to  be  had.  Hammerstein  v. 
Sbubert.   1953,    127   N.Y.S.2d   240. 

Contract  negotiated,  if  not  actually 
made,  in  New  York,  providing  for 
delivery  of  goods  in  New  York,  and 
stating  that  arbitration  was  to  be  had 
in  accordance  with  rules  of  AmerScan 
Arbitration  Association,  which  had  its 
offices  in  New  York,  at  least  implied- 
ly provided  for  arbitration  in  New 
York.  Republique  Francaise  T.  Cel- 
losUk  Mfg.  Co.,  1953,  124  N.YJSJM 
93,  reversed  284  App.Div.  699,  134 
N.Y.S.2d  470,  reversed  309  N.Y.  269. 
128  N.E.2d  750. 

Agreement  among  heirs  of  testator 
that  one  h^r  should  receive  desig- 
nated amount  in  settiement  of  all 
claims  against  estate  with  exception 
of  right  to  participate  in  remainder 
of  trust  of  personaltj  at  to  which  tes- 
tator died  intestate,  against  wblA 
amount  received  by  the  heir  under 
settlement  agreement  could  be  charg- 
ed, held  not  invalid  because  of  provi- 
sion for  approval  of  agreement  hr 
surrogate  on  ground  that  surrogate 
did  not  possess  authority  to  approve 
agreement  prior  to  statutory  au- 
thorization, since  agreement  would  be 
interpreted  as  contemplating  a  sub- 
mission to  and  approval  by  an  arbi- 
trator, every  agreement  being  pre- 
sumed to  have  been  drawn  in  refer- 
ence to  existing  law.  In  re  Healer's 
WiU  (1937)  161  Misc.  296.  291  N.T. 
S.  772. 

Where  attorney  repudiated  contract 
of  employment  providing  for  arbitra- 
tion in  event  a  reasonable  fee  could 
not   be   agreed   on   but   also    provid- 
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ing  that  fee  was  to  be  derived  only 
from  assets  recovered  in  the  action, 
attorney  conld  not  proceed  ander  that 
contract  to  compel  arbitration..  Ap- 
pUcaUon  of  TuUy.  1940,  24  N.T.S.2d 
688,  affirmed  260  App.Div.  037,  24  N. 
Y.8.2d  727. 

Where  contract  of  employment  of 
attorney  prorided  for  arbitration  in 
event  that  a  reasonable  fee  conld  not 
be  agreed  on,  but  it  also  provided 
that  the  fee  was  to  be  derived  only 
from  the  assets  recovered  in  certain 
action,  arbitration  was  contemplated 
only  on  saccessfnl  termination  of  the 
action  and  the  recovery  of  assets,  and 
the  discharge  of  the  attorney  prior 
to  termination  of  such  action  left  no 
basis  for  the  determination  of  the 
fee  aa  provided  in  the  contract  of 
«mployment.    Id. 

Under  agreement  establishing  arbi- 
tration procedure,  in  cases  of  dispute 
between  apartment  house  owners  and 
labor  union,  provisions  for  payment 
of  scheduled  minimum  wages  npon  de- 
termination of  classification  of  apart- 
ment house  building  involved,  and  for 
relief  in  cases  of  hardship  arising  ont 
of  such  classification,  were  to  be  con- 
strued together  permitting  apartment 
house  owner  to  seek  special  dispensa- 
tion from  scheduled  minimum  wages 
in  same  proceeding  in  which  his 
building  was  sought  to  be  classified. 
Application  of  Sullivan,  1942,  33  N.T. 
S.2d60e. 

Provision  in  contract  for  arbitra- 
tion of  "all  controversies  arising  out 
of  and  in  connection  with  contract" 
expressed  intention  of  parties  to  in- 
clude within  exclusive  jurisdiction  of 
arbitrators  all  acts  by  the  parties  giv- 
ing rise  to  issues  in  relation  to  the 
contract  except  the  making  thereof 
and  required  submission  to  arbitra- 
tors of  issue  arising  from  defense 
of  cancellation.  Lipman  v.  Haeuser 
Shellac  Co..  1942,  289  N.Y.  76,  43  N. 
B.2d  817,  142  A.L.R.  1088,  reargnment 
denied  289  N.Y.  647,  44  N.B.2d  620. 

Where  sales  contracts  contain  pro- 
Tisions  for  arbitration,  a  party  there- 
to is  entitled  to  order  compelling 
arbitration  when  controversy  arises, 
even  though  other  party  claims  that 
contracts  were  canceled  by  mutual 
consent,  and  even  though  one  party 
has  so  acted  as  to  give  grounds  for 
rescission,   unless   rescission  has   al- 


ready been  obtained  by  judicial  de- 
cree. Frankle  v.  Petzold,  Ltd.  Fur 
Dyeing  Corporation,  1943,  180  Misc. 
88,  40  N.Y.S.2d  566. 

Arbitration  clause  in  sales  contract 
was  not  subject  to  objection  that  it 
was  not  broad  enough  to  cover  con- 
troversy arising  between  parties  as- 
the  clause  must  be  given  some  im^ 
port  and  when  intended  to  permit 
arbitrator  to  decide  whether  contro- 
versy was  arbitrable,  courts  would 
not  interfere  with  enforcement  of 
provision.    Id. 

Where  maximum  price  regulation 
of  War  Production  Board  did  not  af- 
fect existing  sales  contracts,  the  con- 
tracts were  not  extinguished  by  op- 
eration of  law,  and  party  seeking  ar- 
bitration of  controversies  under  con- 
tract clause  was  entitled  to  order 
compelling  arbitration.    Id. 

Where  contracts  provided  for  arbi- 
tration and  controversies  arose,  one 
of  the  parties  thereto  was  entitled 
to  an  order  compelling  arbitration 
even  though  the  other  party  contend- 
ed that  contracts  had  been  canceled 
by  mutual  agreement.  Aqua  Mfg.  Co. 
V.  H.  Warshow  &  Sons.  1943,  179 
Misc.  949,  40  N.Y.S.2d  564,  affirmed 
266  App.Dlv.  718,  41  N.Y.S.2d  935,  ap- 
peal denied  266  App.Div.  767,  42  N.Y. 
S.2d  917. 

Assignee  of  interest  in  contract  con- 
taining arbitration  clause  not  a  propet 
party  to  proceeding  to  enforce  arbi- 
tration clause.  Vatet  v.  Scarborough 
School,  (Sup.  1934)  241  App.  Div. 
693,  209  N.Y.S.  610:  Application  of 
Marcus.  1939,  255  App.Div.  276,  7  N. 
Y.S.2d  481. 

Where  a  di.spute  arose  between  em- 
ployers' association  and  unions'  asso- 
ciation aa  to  what  part  of  the  week 
was  intended  by  a  trade  agreement 
to  constitute  a  so-called  "shift  hour" 
permit  which  would  be  issued  for  cer- 
tain types  of  employment  during  time 
not  within  designated  "regular 
hours",  and  trade  agreement  provided 
for  arbitration  first  to  trade  commit- 
tee, then  to  joint  trade  board,  and,  if 
issue  was  not  then  decided,  to  an  um- 
pire whose  decision  was  to  be  binding 
upon  both  parties,  and,  both  trade 
committee  and  joint  trade  board  had 
split  votes  equally  and  an  umpire 
could  not  be  agreed  upon,  Supreme 
Court  required  arbitration  according 
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to  the  agreement  by  an  umpire  ap- 
pointed by  the  court.  Association  of 
Master  Painters  and  Decorators  of 
City  of  New  Tork  v.  Brotherhood  of 
Painters,  Decorators  and  Paper- 
hangers  of  America,  Dist.  Coondl, 
No.  9  of  New  York  City,  1946,  64  N. 
Y.S.2d  405. 

Contracts  containing  provision*  for 
arUtration  of  disputes  between  par- 
ties are  to  be  reasonably  construed 
under  terms  and  acts  of  the  parties 
and  as  interpreted  by  such  acts.  A. 
B.  Barr  &  Co.  t.  Municipal  Housing 
Authority  for  City  of  Tonkers,  1949, 
86  N.Y.S.2d  765,  affirmed  276  App. 
Div.  981,  95  N.I.S.2d  362. 

A  contractor  would  be  required  to 
submit  dispute  with  subcontractor  to 
arUtration,  where  8ul)contractor  re- 
quested arbitration,  and  contractor 
had  agreed  in  main  contract  with  own- 
er for  arbitration  and  that  subcon- 
tractor would  be  bound  by  arbitra- 
tion, provision  for  which  was  made  in 
general  conditions  attached  to  and 
made  part  of  main  contract  which  was 
incorporated  by  reference  in  subcon- 
tract, notwithstanding  that  general 
conditions  were  not  attached  to  sub- 
contract. Hatzel  &  Buehler  v.  Geroge 
A.  FuUer  Co.,  1950,  98  N.r.S.2d  870. 
affirmed  278  App.Div.  647,  103  N.T. 
S.2d  122,  affirmed  303  N.Y.  836.  194 
N.E.2d  376. 

Though  terms  of  contract  permitted 
seller  to  require  payment  in  advance 
of  delivery  of  goods  under  certain 
circumstances  and  to  terminate  con- 
tract on  buyers'  failure  to  pay  any 
amount  due  under  contract,  and  it  was 
seller's  daim  that  contract  was  can- 
celled in  accordance  with  those  terms 
in  contract,  questions  of  seller's  right 
to  cancel  contract,  and  time  and  cir- 
cumstances of  its  exercise,  were  "con- 
troversies" within  meaning  of  provi- 
sions of  contract  calling  for  arbitra- 
tions of  "controversies"  arising  out  of 
or  related  to  contract.  Alpert  v.  Ad- 
miration Eiutwear  Co.,  1951,  278 
App.Div.  841.  104  N.Y.S.2d  309. 

A  buUding  contract  danse,  which 
stated  that  any  dispute  between  the 
parties  relating  to  work  or  to  the 
agreement  was  to  be  submitted  to  a 
named  architect  for  decision,  which 
decision  would  be  final  and  binding  up- 
on the  parties,  was  a  valid  arbitration 
clause  even  though  the  word  arbitra- 


tion was  not  expressly  used.  Ber- 
tram Garden  Apartments  v.  DeMar- 
tini.  1951,  108  N.Y.S.2d  483. 

Contracts  on  arbitration,  whether  of 
disputes  in  futaro  or  of  existing  con- 
troversies, should  receive  a  Uberal 
construction  with  a  view  to  accom- 
plishing the  purpose  of  the  parties  to 
efFect  a  complete  and  final  settlement 
of  all  existing  controversies  and  to 
authorize  the  award  made.  Palmer 
Plastics  V.  Rubin,  1951.  202  Misc.  184. 
108  N.Y.SJM  614. 

Under  Civil  Practice  Act.  $  1448  et 
seq.,  relating  to  validity  of  arbitra- 
tion contracts  or  submissions,  arbi- 
trators are  empowered  to  determine 
valuations  and  appraisals  when  au- 
thorised by  agreement  of  parties  bat 
such  agreement  should  not  be  treated 
as  an  agreement  to  arUtrate  all  con- 
troversies that  may  exist  between  the 
parties.  Sigelman  v.  Travelers  Fire 
Ins.  Co.,  1951,  2T9  App.Div.  771,  109 
N.Y.S.2d  115. 

Under  arbitration  agreement  pro- 
viding tliat  parties  hereto  agree  to 
submit  for  arlntration  "dispute"  now 
existing,  or  whidt  may  hereafter  arise, 
quoted  word  meant  any  contested 
claim  to  a  right  or  claim  of  a  wrong 
between  signatories  to  agreement,  and 
meant  to  include  and  embrace  any 
claim  that  was  founded  on  a  legiti- 
mate complaint,  legally  or  moraOy, 
and  did  not  contemplate  that  the  daim 
of  right  or  wrong  must  rest  on  any 
legal  fundaments.  ESver  Ready  Lonen 
Supply  &  Laundry  Co.  v.  Modem- 
Silver  Linen  Supply  Co..  1952.  112 
N.Y.S.2d  806. 

Controversy  regarding  buyer's  claim 
of  breach  of  warranty  was  referable 
to  arbitration  under  contract  provi- 
sion that  any  controversy  or  cbum 
arising  out  of  or  relating  to  the  con- 
tract or  breach  thereof  should  be  aet- 
tled  by  arbitration.  River  Brand  Rice 
Mills  V.  Latrobe  Brewing  Co..  1952, 
280  App.Div.  247.  113  N.Y.S.2d  132, 
306  N.Y.  86.  110  N.E.2d  545. 

Arbitration  tmder  Ar- 
bitration Law  Distinsniahed  from  Ar- 
bitration  under  Civil  Practice  Act. — 
Be  Interocean  Mercantile  Corp., 
(Sup.  1923)  204  App.  Div.  284,  197 
N.  Y.  S.  706 ;  Marshall  v.  Fox  Theatre* 
Corp.,  (Snp.  1930)  147  Misc.  4,  282 
N.  Y.  8.  191. 
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Agreement  not  Acknowledged  by 
One  of  Parties  as  IneSectuaL — ^Kep-^ 
pier  V.  Kessler,  (Sup.  1928)  226  App. 
IHt.  99.  232  N.  T.  S.  232. 

Waiver  of  Arbitra- 
tion.— Nagy  V.  Arcass  Brass,  etc., 
Co.,  (1926)  242  N.  Y.  97,  180  N.  B. 
614;  Matter  of  Askovitz,  (Sup. 
1930)  229  App.  Div.  258,  241  N.  Y. 
S.  394;  Schussel  v.  Schnssel,  1946, 
63  N.Y.S.2d  380;  AppUcation  of  Rose 
Barrack,  Inc.,  1946,  65  N.Y.S.2d  808. 

Where  contract  between  buyer  and 
seller  provided  for  arbitration  of  dis- 
putes by  certain  body,  question 
whether  seller  had,  by  its  conduct, 
waived  arbitration  was  one  of  fact 
for  trier  thereof.  Amtorg  Trading 
Corp.  V.  Camden  Fibre  Mills,  Inc., 
1952.  304  N.Y.  619, 109  N J3.2d  606. 

A  provision  to  arbitrate  can  be 
modified  by  a  subsequent  agree- 
ment based  upon  a  consideration,  or 
waived  or  abandoned  by  the  agree- 
ment or  action  of  the  parties.  A 
plaintiff  waives  the  arbitration 
clause  by  bringing  an  action  on  the 
contract.  A  defendant  makee  his 
election  not  to  enforce  the  agreement 
to  arbitrate,  where  he  answers  setting 
up  a  counterclaim,  gives  notice  of 
trial  and  procures  an  order  to  take  a 
deposition  in  preparation  for  trial. 
**  The  word  '  irrevocable,' "  as  used  in 
the  statute,  "means  that  the  contract 
to  arbitrate  cannot  be  revoked  at  the 
will  of  one  party  to  it,  but  can  only 
be  set  aside  for  facts  existing  at  or 
before  the  time  of  its  making  which 
would  move  a  court  of  law  or  equity 
to  revoke  any  other  contract  or  pro- 
vision of  a  contract.  It  does  not 
mean  that  the  agreement  to  arbitrate 
is  irrevocable  by  the  mutual  agree- 
ment or  consent  of  the  parties."  Zim- 
nmrman  v.  Cohen,  (1923)  236  N.  Y. 
16.  139  N.a  764. 

Party  may  by  conduct  waive  right 
to  arbitration.  Terminal  Auziliar 
Maritima,  S.  A.  v.  Winkler  Credit 
Corp.,  1959,  6  N.Y.2d  294,  189  N.Y.S. 
2d  655. 

The  serving  of  an  answer  and  mak- 
ing of  a  motion  to  dismiss  complaint 
in  action  brought  under  agreement 
containing  arbitration  clause  does  not 
constitute  a  waiver  of  right  to  ar- 
bitrate.   Id. 

Participation  in  an  arbitration  pro- 
ceeding was  a  waiver  of  right  to  ob- 


ject to  the  arbitration.  Application  of 
Motor   Vehicle  Act.     Indemnification 

Corp.,  1962, Misc.2d ,  224  N.Y. 

S.2d  907. 

Although  defendants  answered  com- 
plaint, they  did  not  waive  right  to  com- 
pel arbitration.  Lehr  v.  Baransky, 
1962,  32  Mi8C.2d  755,  224  N.Y.S.2d 
651. 

Parties  deeming  issue  not  arbitrable 
may  properly  apply  to  conrt  for  ruling 
on  question,  and  if  objecting  party 
proceeds,  question  of  arbitrability  is 
waived.  Pcrrin  v.  Stempinski  Realty 
Corp.,  1961,  15  A.D.2d  91,  222  N.Y.8. 
2d  151,  appeal  dismissed  11  N.T.2d 
931,  228  N.Y.S.2d  683,  183  N.E.2d  85. 

Party  to  arbitration  agreement  may 
by  his  actions  or  lack  of  action  waive 
rights  to  arbitration;  undue  delay  or 
action  inconsistent  with  intention  to 
enforce  such  right  will  result  in  such 
waiver.  Ijew  v.  Johnson,  1962,  31 
Mi8c.2d  8G7,  221  N.Y.S.2d  953. 

Defendant  waived  contractual  right 
to  arbitration  where  be  acceded  to 
and  actively  participated  in  trial  of 
action  in  which  mistrial  was  declared. 
Id. 

Party  may  waive  right  to  arbitra- 
tion when  he  deliberately  elects  to 
proceed  by  action  in  court  for  deter- 
mination of  claim,  but  his  mere  insti- 
tution of  action  does  not  always  ipso 
facto  constitute  waiver.  Joyce  Re- 
search &  Development  Corp.  v.  Bqui- 
Plow  Division  of  Vibro  Mfg.  Co.,  1961, 
31  Misc.2d  052,  221  N.y.S.2d  164,  af- 
firmed 15  A.D.2d  821,  226  N.Y.S.2d 
675. 

Mere  institution  by  one  corporation 
of  action  on  trade  acceptances  against 
another  corporation  did  not  constitute 
waiver  by  corporation  instituting  ac- 
tion of  right  to  compel  the  otiier  cor- 
poration to  submit  to  arbitration  its 
claim  against  such  corporation,  on 
which  it  grounded  replevin  action  for 
recovery  of  certain  books  and  records, 
wliore  the  corporations  had  not  orig- 
inally been  made  parties  to  pending 
arbitration  proceeding  but  it  had  been 
commenced  between  individual  signa- 
tories to  agreement  providing  for  ar- 
bitration and  binding  on  corporations. 
Id. 

Waiver  of  right  to  arbitration  un- 
der contract,  by  agreement  or  con- 
duct, must  be  intentional  and  clear. 
Flatbush  Medical  Group  v.  Ittelson, 
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1961,  28  Misc^  910,  217  N.Y.S^ 
621. 

Right  to  arbitration  parsuant  to 
constraction  contract  was  waived 
when  contractor  filed  mechanic's  lien 
and  delayed  over  a  year  and  a  half 
before  moving  for  arbitration.  Ap- 
plication of  R.  L.  Leonard!,  Inc.,  19S1, 

• —  Mi8c.2d  ,  216  N.Y.S.2d  747. 

By  bringing  action  on  contract, 
plaintiff,  in  general,  irrevocably 
waives  and  abandons  any  right  to  ar- 
bitration under  contract,  and  unless 
compelled  to  do  so,  he  cannot  later 
change  his  mind  and  compel  arbitra- 
tion once  he  has  waived  it  by  bring- 
ing action  on  the  contract.     Sussman 

V.   Goldberg,   1960,  Mi8C.2d  , 

210  N.y.S.2d  912. 

Plaintiff,  who  instituted  action  for 
breach  of  contract  before  requesting 
arbitration,  was  not  entitled  to  arbi- 
tration.   Id. 

Though  aware  of  existence  of  con- 
troversy long  before  action  was  com- 
menced for  breach  of  contract  which 
provided  for  submission  of  all  ques- 
tions in  dispute  thereunder  to  arbi- 
tration at  choice  of  either  party,  de- 
fendants were  not  required  to  seek 
arbitration  before  service  of  snm- 
mons.and  complaint  and  they  did  not 
waive  right  to  arbitration  by  there- 
after applying  for  and  obtaining  ex- 
tensions of  time  to  answer,  but,  view- 
ed in  the  light  of  such  facts,  subse- 
quent motion  by  defendants  for  sum- 
mary judgment  indicated  election  to 
proceed  by  trial  and  constituted  a 
waiver  of  arbitration.  Board  of  Ed. 
of  Central  School  Dist.  No.  1  of 
Towns  of  Lennox,  Lincoln,  Fenner, 
Sullivan,  Smithfield  and  Oneida  in 
Madison  County  v.  Mancnso  Bros., 
Inc.,  1960,  25  Misc.2d  122,  204  N.Y. 
S.2d  410. 

Participation  in  a  trial  constitutes 
waiver  of  arbitration,  even  though 
such  participation  is  limited  to  a  mo- 
tion for  summary  judgment.     Id. 

Wife,  by  instituting  proceedings  be- 
fore Children's  Court  Division  of  Do- 
mestic Relations  Court  and  alleging 
therein  that  husband  refused  to  pay 
son's  tuition  at  private  school  and  re- 
fused to  pay  for  son's  psychiatric 
care,  did  not  waive  her  right,  under 
arbitration  clause  of  judgment  to  ar- 
bitrate issues  concerning  education  of 
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son.     Freidberg  y.   Frddberg,  I960; 
23  MiscJZd  196,  201  N.Y.S.2d  606. 

In  action  by  subcontractor  against 
general  contractors  for  balance  al- 
legedly due  under  building  contract, 
answer,  though  insufficient,  put  iriain- 
tiff  on  notice  that  defendants  did  not 
intend  to  abandon  their  right  to  de- 
mand arbitration,  and  defendants  did 
not,  by  serving  a  "daim  over"  against 
the  owner  or  by  maUng  request  for 
adjournments  of  th^  examination  be- 
fore trial  pursuant  to  plaintiff's  no- 
tice, waive  their  right  to  arbitration. 
Kalin  Contracting  Co.  v.  Picram 
Const.  Corp.,  1959,  8  A.D.2d  637,  185 
N.T.S.2d  960. 

Right  to  object  to  arbitration  on 
ground  that  no  arbitrable  dispute  was 
presented  was  waived  by  participation 
by  attorney  in  selection  of  arbitrator. 
Rosenbaum-Orinell  Inc.,  v.  Bart 
Schwarta  Intern.  Textiles,  lamited, 
1969,  15  MiBC.2d  450,  182  N.Y.S.2d 
441. 

Where  during  dispute  respecting 
applicability  of  arbitration  clause  of 
contract  defendant  terminated  and 
cancelled  contract,  defendant  waived 
any  right  it  had  to  arbitrate  matters 
in  dispute  relating  to  interpretation  of 
contract  terms.  Pisdotta  v.  News- 
paper Enterprises,  Inc.,  1959, 15  Misc. 
2d  354.  181  N.Y.S.2d  113. 

Where  sales  note  which  contained  a 
provision  for  arbitration  was  dated 
September  11,  1956,  but  merchandise 
purchased  by  petitioner  for  arbitra- 
tion was  sold  on  June  17, 1957,  to  an- 
other in  the  original  package,  and 
first  complaint  was  made  immediately 
after  petitioner  was  informed  on  June 
27,  1957,  that  merchandise  was  defec- 
tive, and  after  petitioner's  claim  was 
rejected  on  October  10,  1957,  demand 
for  arbitration  was  made,  there  was 
no  snch  delay  as  to  justify  a  conda- 
sion  that  there  was  a  waiver  of  th« 
right  to  arbitrate  due  to  delay  b«- 
tween  date  of  sales  note  and  date  of 
demand  for  arbitration.  Gera  Fab- 
rics Division  v.  Liberty  Fabrics  of 
N.  Y.,  Inc.,  1950,  14  Misc.2d  489, 
180  N.Y.S.2d  406,  affirmed  6  AJD.2d 
1001,  177  N.Y.S.2d  1009. 

Even  though  under  the  drcumstanc- 
es  there  was  no  such  time  delay  be- 
tween date  of  a  sales  note  contain- 
ing a  provision  for  arbitration,  and 
date  of  demand  for  arbitration,  w  to 
justify  conclusion  tliat  then  mm  %. 
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Traiver  of  right  to  arbitrate,  sach  de- 
termination by  the  court  was  without 
prejudice  in  that  regard  to  a  consid- 
eration on  the  merits  by  the  arbi- 
trator as  to  whether  any  rights  were 
lost  by  the  time  delay,  and  if  so,  the 
effect  thereof.    Id. 

Where  defendant's  answer  put 
plaintiff  on  notice  that  defendant 
wanted  arbitration,  defendant  did  not 
waive  right  to  arbitration  by  bringing 
in  third  party  and  asserting  against 
such  party  a  right  to  recover  over  or 
by  stipulating  to  extend  plaintiff's 
time  to  conduct  examinations  before 
trial  Kalin  Contracting  Co.  v.  Picram 
Const.  Corp.,  1958,  13  Misc2d  1072, 
178  N.T.S.2d  294,  reversed  on  other 
grounds  8  A.D.2d  637,  185  N.Y.S.2d 
950. 

Where  a  controversy  between  par- 
ties had  been  before  Dntch  and  Unit- 
ed States  courts  which  involved  de- 
mand for  payment  of  full  accelerated 
sum,  and  in  accordance  with  Dutch 
legal  procedure  the  first  cause  was  en- 
titled "primary  cause  of  action"  and 
there  respondent  demanded  right  to 
accelerate  notes,  and  "subsidiary 
cause  of  action"  alleged  arbitration 
clause  of  the  contract,  and  petitioner 
counterclaimed  for  damages  for 
wrongful  attachment  and  judgment 
therein  rendered  showed  that  primary 
cause  was  withdrawn  by  respondent 
with  prejudice,  by  necessary  implica- 
tion the  judgment  rejected  validity  of 
the  claim  of  respondent  set  forth  in 
demand  of  arbitration,  and  such  pro- 
cedures and  determinations  constitut- 
ed a  waiver  of  any  right  to  arbitrate 
under  the  contract.  Application  of 
Denizdlik  Bankasi  Turk  Anonim 
Ortakligi,  1958,  13  Misc.2d  624,  177 
N.Y.S.2d  632. 

The  fact  that  respondent  had  insti- 
tnted  a  cause  of  action  in  federal  court 
on  same  demand  contained  in  the  pres- 
ent demand  for  arbitration  constituted 
a  waiver  of  permissive  right  to  arbi- 
trate contained  in  contract  between 
the  parties.    Id. 

Where  correspondence  between  at- 
torneys for  plaintiff  and  defendant 
showed  that  defendant  claimed  that 
agreement  to  arbitrate  had  become 
academic,  defendant  waived  any  right 
he  might  have  had  under  repudiated 
agreement  to  insist  upon  arbitration 
and  his  demand  that  plaintiff  proceed 


by  way  of  arbitration  was  belatedly 
interposed.  Nachman  v.'  I^^achman, 
1968,  12  Misc.2d  661,  177  N.Y.SiJd 
323. 

Contractor's  unreasonable  delay  in 
making  application  for  stay,  and  steps 
taken  by  it  in  defending  contractee's 
action  on  collateral  (indemnity  and 
completion  bond)  agreements,  con- 
stituted a  waiver  of  right  to  arbitra- 
tion under  terms  of  construction  con- 
tracts. Clearview  Gardens  First  Corp. 
v.  Little  Bay  Const.  Corp.,  1957,  4 
A.D.2d  875,  166  N.y.S.2d  841. 

There  is  no  waiver  of  the  right  to 
arbitration  under  a  contract  where 
plaintiff  in  bringing  an  action  on  the 
contract  does  not  ioiow  whether  an 
arbitrable  controversy  exists.  Ap- 
plication of  Acme  Cassa,  Inc.,  1957, 
7  Misc.2d  353,  162  N.T.S.2d  500. 

Where  contract  for  excavation 
work  contained  a  provision  for  arbi- 
tration, petitioner  waived  its  right  to 
arbitration  by  commencement  of  an 
action  to  foreclose  a  mechanic's  lien 
in  connection  with  the  work,  notwith- 
standing petitioner  discontinued  the 
action  where  petitioner  did  not  as- 
sert that  a  demand  had  been  made 
upon  the  respondent  to  advise  wheth- 
er a  controversy  for  arbitration  ex- 
isted and  that  the  respondent  re- 
mained mute.    Id. 

Service  of  an  answer  in  an  action 
at  law  does  not  constitute  waiver  of 
the  right  to  arbitration,  although  the 
answer  does  not  set  up  the  arbitra- 
tion clause  as  a  defense.  Boening  v. 
R.  Hoe  &  Co.,  1956,  166  N.Y.S.2d  13. 

Participation  in  an  action  to  a  lim- 
ited extent  by  defendant  in  filing  an 
answer  consistent  with  an  effort  to 
compromise  a  matter  in  dispute  or  to 
crystallize  the  issues,  together  with 
delay  by  defendant  of  eight  months  in 
enforcing  its  right  to  arbitration, 
was  not  enough  to  deprive  defendant 
of  its  right  to  arbitration  on  the 
ground  of  laches  in  view  of  fact  that 
defendant  did  nothing  to  evidence  an 
intent  to  waive  its  right  to  arbitra- 
tion.   Id. 

Commencement  and  prosecution  of 
proceeding  by  certain  stockholders 
under  McKinney's  General  Corpora- 
tion Law,  §  25,  to  set  aside  election 
of  directors  constituted  an  irr«>voca- 
ble  election  of  an  inconsistent  reme- 
dy and  waiver  of  what  rights  stock- 
holders   might    have    Imd    under   nl- 
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Ieg«d  arbitration  agreement  with  oth- 
er atockholders  to  vote  their  stock  in 
agreement  and  as  a  nnit  on  all  qoes- 
tions  affecting  management  of  cor- 
poration. Application  of  Gerakares, 
1957,  2  A.D.2d  850,  155  N.Y.S.2d  771, 
reargnment  and  appeal  denied  2  A. 
J)2i  894,  157  N.T.S^  907. 

Unreasonable  delay  invoking  the 
CSvil  Practice  Act,  S  1451,  respecting 
arbitration  after  an  action  is  institat- 
ed  ivill  constitute  a  waiver  of  the 
right  to  arbitration.  Klein  Coat 
Corp.  V.  Peretz,  1956,  4  Mi8C.2d  341, 
153  N.X.S.2d  92. 

In  action  to  recover  the  balance 
4ne  on  a  note  and  overpayments  al- 
legedly made  by  plaintiff  to  defend- 
ants for  services  where  contract  be- 
tween the  parties  contained  an  arbi- 
tration clause  evidence  did  not  estab- 
lish that  defendants  had  waived  right 
to  arbitration.    Id. 

In  action  to  recover  the  balance  due 
«o  a  note  and  for  alleged  overpay- 
ment for  services  under  an  agree- 
ment containing  a  provision  for  ar- 
bitration defendants  did  not  waive 
ibo  arbitration  agreement  by  not 
bringing  proceedings  to  enforce  it, 
Since  they  were  not  under  an  obliga- 
tion to  act  until  there  was  an  action 
krought,  and  then  they  were  required 
to  act  within  a  reasonable  time  to 
present  the  arbitration  agreement  as 
■  bar.    Id. 

Fact  that  respondents  brought  pro- 
ceeding to  dissolve  corporation  would 
not  constitute  a  waiver  of  their  right 
to  arbitration  of  matter  to  which 
auch  corporation  was  a  party.  Ap- 
pUcation  of  Katz,  1955,  151  N.Y.S.2d 
240. 

Assignee  of  claim,  by  bringing  ac- 
tion for  goods  sold  and  delivered  by 
assignor,  waived  right  to  arbitration 
■nder  contract  between  assignor  and 
buyer.  Crompton-Richmond  Co.  v. 
William  NeUigan,  Inc.,  1966,  2  Misc. 
2d  882,  151  N.Y.S.2d  154. 

Where  assignee  of  seller  of  goods 
brought  action  in  September,  1955, 
against  buyer  and  guarantors  for  the 
goods  sold,  and  buyer  and  guaran- 
tors interposed  answers  in  September 
and  October  of  1955,  and  on  January 
14,  1956,  buyer  and  guarantors  of- 
fered in  writing  to  settle  the  action, 
and  on  February  14,  1956,  buyer  and 
guarantors    attempted    to    withdraw 


offer  of  settlement,  and  thereafter 
they  made  a  motion  for  arbitration 
under  the  contract  of  sale,  they  would 
be  deemed  to  have  waived  their  right 
to  arbitration,  and  their  laches  in  de- 
manding arbitration  precluded  tliem. 
Id. 

In  determining  whether  agreement 
to  arbitrate  has  been  waived,  the  test 
is  whether  any  dispute  at  all  affecting 
payment  of  the  debt  is  known  to 
claimant  prior  to  commencement  of 
action.  Morris  Stoenthal,  Inc.  v. 
Gaynor  Junior  Dresses,  Inc.,  1955, 
142  N.Y.S.2d  849. 

Where  plaintiff  who  received  de- 
fendant's answer  containing  defenses 
and  counterclaims,  after  commencing 
action,  served  motion  papers  for  sum- 
mary judgment  and  proceeded  to  sub- 
mit same  for  consideration  of  court 
after  being  served  with  answering  af- 
fidavits, which  raised  triable  issue 
plaintiff  waived  any  right  to  arbitra- 
tion reserved  in  written  agreement 
Id. 

Even  though  building  contract  pro- 
vided that  all  disputes  between  par- 
ties should  be  submitted  to  arbitra- 
tion, where  owners  of  building  in- 
volved instituted  action  against  build- 
er based  upon  failure  to  complete 
performance  within  time  required, 
which  action  remained  pending,  they 
elected  to  waive  such  right  to  ar- 
bitrate differences.  Landry  v.  Benja- 
min,  1955,  141  N.T.S.2d  710. 

Failure  of  laws  of  other  jurisdic- 
tions involved  to  provide  for  the  re- 
lief sought  by  petition  filed  in  New 
York  Supreme  Court  to  stay  arbitra- 
tion which  was  pending  in  another 
state  did  not  constitute  excuse  for 
waiving  statutory  provisions  as  to 
service  of  process  or  grounds  for 
entertaining  an  action  not  otherwise 
properly  brought  in  New  York.  In 
re  W.  U.  Tel.  Co.,  1954,  206  Misc. 
561,  133  N.Y.S.2d  371. 

In  actions  by  hotel  operators 
against  entertainment  booking  agent. 
defendant,  by  interposing  answers 
containing  substantial  counterclaims 
and  by  taking  affirmative  steps  in  de- 
fense of  action  had  waived  any  right 
to  arbitration.  Mamakating  Oper- 
ating Corp.  V.  Rapp,  1954,  133  N.YA 
2d  184. 

The  question  of  whether  there  haa 
been  a  waiver  or  abandonment  of  the 
right  to  arbitrate  depends  npoB  tka 
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facts  and  drcomstances  of  each  par- 
ticular case.  Li  re  American  News 
Co.,  1964,  130  N.Y.S.2d  654. 

Where  plaintiff  and  defendants 
agreed  to  terminate  contract  agree- 
ment and  to  settle  their  mutual  ac- 
counts, with  reconciliation  of  ac- 
counts to  be  accomplished  by  arbi- 
tration, if  necessary,  but  evasiveness 
of  defendants  prevented  plaintiff 
from  knowing  whether  defendants  re- 
fused to  pay  their  account  because 
they  disputed  it  or  because  they  did 
not  want  to  pay  it,  bringing  action 
to  recover  and  resisting  motion  to 
dismiss  such  action  did  not  constitute 
an  intentional  abandonment  or  relin- 
quishment of  plaintiff's  right  to  arbi- 
tration or  constitute  a  waiver  of  such 
right.    Id. 

Even  if  dispute  relating  to  alleged 
breach  of  contract  for  lathing  and 
plastering  of  building  and  for  rea- 
sonable value  of  labor  and  materials 
furnished  prior  to  alleged  breach  was 
one  which  parties  had  agreed  to  sub- 
mit to  architect  for  determination, 
owner  which  failed  to  move  to  com- 
pel arbitration  or  to  stay  proceedings 
in  damage  action  and  which  inter- 
posed counterclaim  for  common-law 
damages,  which  examined  contractor 
before  trial  and  which  participated 
in  trial  on  merits  had  waived  and 
abandoned  any  right  it  might  have  to 
rely  on  decision  of  architect.  Gold 
Plastering  Co.  v.  200  East  End  Av- 
enue Corp.,  1953,  282  App.Div.  1073, 
126  N.7.S.2d  838,  appeal  granted  283 
App.Div.  670,  127  N.T.S.2d  825,  af- 
firmed 307  N.Y.  668,  120  N.E.2d  846. 

In  action  by  lessee  of  building 
against  his  insurers  under  fire  poli- 
cies, electrical  subcontractor,  whom 
insurers  Impleaded  as  third-party  de- 
fendant on  ground  that  his  negli- 
gence, or  breach  of  contract,  or  both, 
resulted  in  alleged  wiring  fire,  waived 
any  right  to  arbitration  which  he 
might  have  had  under  contract  with 
general  contractor  by  interposing  an- 
swer to  third-party  complaint  and 
taking  affirmative  steps  in  defense  of 
the  action.  Madison  Ave.  Properties 
Corp.  V.  Royal  Ins.  Co.,  1953,  281 
App.Div.  641, 120  N.T.8.2d  626,  appeal 
denied  281  App.Div.  1030,  122  N.Y. 
S.2d  631. 

Where  action  by  banquet  waiter  on 
behalf  of  himself  and  all  other  wait- 


ers employed  at  hotel,  against  hotel 
corporation  to  enforce  rights  as 
third  party  beneficiaries  of  contracts 
between  corporation  and  guests  at 
hotel,  was  not  based  on  collective 
bargaining  agreement  between  union 
and  corporation,  corporation,  by  de- 
fending the  action,  waived  its  right 
to  demand  arbitration,  since  corpora- 
tion's conduct  amounted  to  an  elec- 
tion of  remedies.  Simadiris  v.  Ho- 
tel Waldorf  Astoria  Corp.,  1952.  281 
App.Div.   666,   117   N.T.S.2d  350. 

The  failure  to  set  up  arbitration 
provision  of  construction  subcontract 
as  defense  to  action  thereunder  for 
work  and  materials  would  waive  the 
right  to  arbitration,  but  right  was  not 
waived  where  answer  set  up  arbitra- 
tion provisions  as  defense,  and  de- 
fendant demanded  arbitration.  Syra- 
cuse Plaster  Co.  v.  Agostini  Bros. 
Building  Corporation,  1938,  168  Miss. 
664,  7  N.T.S.2d  897. 

Employee  waived  right  to  enforce 
arbitration  under  contract  between 
employer  and  union,  where  conduct 
of  employee  as  revealed  by  affidavits 
submitted  in  proceeding  to  compel  ar- 
bitration of  his  labor  dispute  showed 
not  only  inexcusable  laches  on  em- 
ployee's part  but  also  a  clear  inclina- 
tion to  waive  arbitration  clause  in 
agreement.  Petition  of  Minasian, 
1939,  14  N.Y.S.2d  818. 

Pleading  of  arbitration  clause  in 
contract  as  a  defense  to  action  for 
breach  of  contract  indicated  intent 
not  to  waive  right  to  arbitrate,  hence 
there  was  no  waiver  in  such  action 
by  reason  of  service  of  amended  an- 
swer and  a  demand  for  bill  of  partic- 
ulars, motion  to  preclude  for  failure 
to  serve  bill  of  particulars,  motion 
for  judgment  on  pleadings,  written 
demand  that  actioB  be  noticed  for 
trial,  or  submission  to  examination 
before  trial.  In  re  Ralph  Catino 
Contracting  Co.,  1940,  178  Misc.  239, 
17  N.Y.S.2d  699. 

Where  conduct  of  parties  asserting 
contractual  right  to  arbitrate  did 
not  constitute  a  waiver  of  such  right, 
expediency  alone  would  not  justify  de- 
nial of  such  right,  and  hence  order 
staying  arbitration  proceedings  would 
be  modified  by  providing  that  motion 
for  a  stay  be  denied.  Casanave  v. 
Robbins,  1941,  261  App.Div.  1102,  27 

205  Digjtizcab-,     .. 


§  454    NEW  YORK  LAW  OP  CONTRACTS 


N.T.S^  113,  reargnment  denied  262 
App.Div.   755.  28  N.y.S.2d  167. 

Where  defendant*  served  «  new  an- 
swer asserting  a  right  to  ari>itration 
to  complaint  for  breach  of  contract 
having  an  arbitration  danse  within 
time  that  defendants  might  amend 
their  answer  as  <if  course,  that  de- 
fendants in  original  answer  failed  to 
claim  right  to  arbitration  did  not  con- 
stitute a  "waiver"  of  right  to  arbi- 
tration. Short  V.  National  Sport 
Fashions,  1942,  264  App.Div.  284,  35 
N.Y.S.2d  169. 

That  defendants  procured  a  stipa- 
latiun  extending  time  to  answer  com- 
plaint for  breach  of  contract  having 
an  arbitration  clause  the  stipulation 
failing  expressly  to  reserve  defend- 
ant's right  to  arbitration,  did  not  con- 
stitute a  "waiver"  of  defendant's 
right  thereto.    Id. 

Where  plaintiff  instituted  action  on 
cont  ract  containing  agreement  to  arbi- 
trate which  either  party  conk)  waive 
and  plaindff  obtained  writ  of  attach- 
ment, award  for  plaindtf  in  arbitra- 
tion proceeding  to  which  parties  had 
recourse  neither  terminated  plaintiffs 
action  nor  vacated  writ  of  attacfa- 
mont.  Silberfeld  v.  Plessner,  1943, 
260  App.Div.  1009.  44  N.T.S.2d  409. 

An  answer  to  the  merits  without 
any  claim  of  the  right  to  arbitration 
is  a  waiver  of  such  right,  and  such 
right  cannot  be  claimed  after  an 
amemled  complaint  is  filed  setting  up 
the  sfime  cause  of  action,  especially 
where  there  has  been  a  delaj  of  sev- 
eral years  in  making  the  claim  for 
arbitration.  Re  Philip  Bauer  Cb., 
{iiu\>.  IU:23)  206  App.  Oiv.  423,  201 
N.  Y.  S.  438. 

By  not  insisting  upon  arbitration 
before  trial  the  parties  waive  any 
right  thereto.  Samuels  v.  Samls,  (N. 
Y.  Munic.  Ct.  1024)  124  Misc.  35,  207 
N.  Y.  S.  249. 

By  taking  steps,  inconsistent  with 
arbitration,  to  enforce  a  mechanic's 
lien,  the  right  to  arbitration  is 
waived.  Young  v.  Crescent  Develop- 
ment Co.,  (1925)  240  N.  Y.  244,  148 
N.E.  510. 

.•\  liclay  liv  ilie  ilctciulant  for  two 
yrais  ai'Irr  llie  >'ciniiiii'n('crat'iit  of  an 
iiiiiijii  1111  tlio  iiiiitrurt  i<>  (Iciiutiui  Uie 
|ici  fMiinnuic  (if  ilu'  iijri  ■•••mcut  as  to 
urliiliiUiod  has  been  hulil  nut  to  con- 
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stitute  a  waiver  of  his  right  thereto. 
Be  Zimmerman,  (Sup.  1923)  204 
App.  Div.  375,  198  N.  ¥.  S.  139. 

A  corporation  which  was  party  to 
contract  providing  for  arbitration  of 
any  dispute  did  not  waive  right  to 
demand  arlutration  by  joining  issue 
and  alleging  counterclaim  in  city 
court  action  based  on  dispute  be- 
tween parties,  where  corporation  in 
its  answer  alleged  that  arbitration 
agreement  was  bar  to  action,  and 
before  trial  commenced  proceedings 
to  compel  arbitration.  In  re  W.  ES. 
Hedge  r  Transp.  Corporation  v.  Mil- 
ler, 1938,  166  Misc.  77,  1  N.r.a2d 
345. 

Where  defendant  answered  orig- 
inal complaint  and  took  part  in  fur- 
ther proceedings  in  the  action,  ivith- 
out  pleading  the  right  to  arbitration, 
there  was  a  "waiver"  of  the  right  to 
arbitration  as  to  that  cause  of  ac- 
tion, but  when  plaintiff  served  an 
amended  complaint  containing  two 
new  causes  of  action  based  on  fac- 
tual situations  not  presented  in  the 
first  cause  of  action,  defendant  served 
an  amended  answer  as  a  matter  of 
right,  in  which  defendant  incladed 
the  defense  of  the  right  to  arbitra- 
tion, there  was  no  waiver  as  to  de- 
fendant's right  to  seek  arbitration  aa 
to  the  new  causes  of  action.  Dandy 
Dress  v.  Bae  Dress  Co.,  1942.  179 
Misc.  36.  37  N.T.S.2d  449. 

Where,  in  a  period  of  four  montlis 
and  a  few  days,  former  award  was 
vacated,  causes  of  action  were  as- 
signed, negotiations  between  parties 
were  carried  on.  warrant  of  attach- 
ment was  issued,  summons  and  com- 
plaint were  served,  answer  waa 
served,  and  motion  for  a  stay  for 
purpose  of  arbitration  was  made,  rec- 
ord did  not  indicate  intent  by  defend- 
ants to  waive  their  rights  to  arbitra- 
tion and  did  not  disclose  laches  bar- 
ring such  rights.  Johnson  v.  Mnr- 
phy.  1946.  270  App.Div.  772.  59  N. 
y.S.2d  591. 

Where  sales  contract  vras  allegedly 
terminable  when  one  party  informed 
the  other  of  a  change  in  price,  but 
no  notice  of  a  change  in  price  was 
given,  and.  when  delivery  of  goods 
was  tendered  by  seller,  delivery  was 
rejected  by  buyer  solely  on  groond 
that  quality  of  material  did  not  meas- 
ure   up    to   contract,   such    rejectioa 
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waived  baker's  right  to  diange  the 
price  and  terminate  the  contract,  and 
therefore  contract,  indnding  arbitra- 
tion clause,  remained  eCFective,  and 
arbitration  coold  be  had  on  qnestion 
whether  quality  of  material  measored 
np  to  contract.  In  re  Art  Infants 
Wear,  1947,  272  App.Mv.  188.  60  N. 
Y.a2d  843,  appeal  denied  272  App. 
Dir.  815,  72  N.Y.8.2d  258,  affirmed 
297  N.X.  762,   77  NJ3.2d  618. 

Defendant's  demand  for  jury  trial 
was  not  a  waiver  of  right  to  arbitra- 
tion prorided  tot  in  alleged  contracts 
sDed  on.  Fadex  Foreign  Trading 
Corp.  ▼.  Crown  Steel  Corp.,  1947, 
189  Mise.  611,  69  N.T.S.2d  128,  opin- 
ion adhered  to  on  reargnment  70 
N.Y.S.2d  891,  reversed  on  other 
grounds  272  App.Div.  273,  70  N.Y.8. 
2d  892,  appeal  granted  272  App.Div. 
996,  73  N.Y.S.2d  636. 

Under  contract  providing  for  arbi- 
tration of  controversies  relating  to 
•ale  of  warranted  shirting  material, 
conditions  that  claims  be  made  within 
ten  days,  and  that  no  claims  would  be 
allowable  after  material  was  cut,  con- 
stitnted  in  effect  a  statute  of  limita- 
tiotts,  and  where  claim  for  breach  of 
warranty  was  made  after  10  days  from 
receipt  of  material  and  after  material 
was  cat  there  was  no  issne  to  ar- 
bitrate and  the  right  to  arbitration 
was  waived.  Raphael  v.  Silverberg, 
1948,  192  Misc.  489,  80  N.Y.S.2d  768. 

The  right  to  arbitration  nnder 
agreement,  if  not  pleaded,  is  waived. 
Pandolfo  v.  Oaeta,  1947,  73  N.Y.S.2d 
849. 

While  mere  filing  of  notice  of  me- 
chanic's lien  is  no  longer  a  waiver  of 
arbitration,  commencement  of  action 
and  lapse  of  time  may  still  constitute 
a  waiver  of  arbitration.  Crockett 
Const.  Co.  T.  Haab  Realty  Corp.,  1947, 
73  N.Y.S.2d  94. 

Where  contracts  between  contrac- 
tors and  subcontractor  provided  that 
arbitration  of  disputes  nnder  con- 
tracts would  be  conducted  nnder  roles 
of  architects'  institute,  and  an  arbi- 
trable dispute  arose  between  parties, 
and  subcontractor,  who  demanded  ar- 
Utration  both  orally  and  in  writing, 
failed  to  pnrsne  arUtration  procedure, 
waiver  of  arbitration  was  not  estab- 
lished because  of  contractors'  refusal 
to  proceed  to  arbitration  and  subcon- 
tractor's resort  to  law  action  on  con- 


tracts was  premature.  Beaver  Con- 
crete Breaking  Co.  v.  Nadel  Bazen- 
dale,  Inc.,  1851,  278  AppJ)iv.  929. 
105  N.Y.S.  527. 

Where  constmction  contract  provid- 
ed for  determination  of  disputes  in 
the  first  instance  by  architect,  and  ar- 
chitect made  determination  bnt  not 
until  after  unsigned  proposed  arbi- 
tration agreement  had  been  submitted 
by  certain  of  the  parties  and  had 
allegedly  been  rejected  by  others,  re- 
jection, if  any,  was  not  a  waiver  of 
right  to  arbitration.  Puma  v.  1223 
Ave.  J.  Corp.,  1951,  278  AppJJiv. 
831, 104  N.Y.a2d  205. 

In  contractors'  action  against  sub- 
contractor's surety  for  subcontrac- 
tor's defanlt  on  subcontract,  surety 
conld  assert  affirmative  defense  and 
set-oit  based  on  contractors'  alleged 
breach  of  subcontract  where  suticon- 
tractpr  consented  and  was  before  the 
court  to  fully  protect  its  rights,  but 
in  view  of  fact  that  8ul>contract  con- 
tained arbitration  clause,  contractor 
would  be  able  to  serve  demand  for, ar- 
bitration upon  surety  unless  contrac- 
tors continue  the  action,  thereby 
waiving  their  right  to  arbitration. 
Psaty  &  Fuhrman  v.  Continental 
Cas.  Co.,  1051,  278  App.Div.  169,  103 
N.Y.S.2d  849. 

Where  contract  in  dispute  contained 
arbitration  clause,  commencement  of 
action  for  declaratory  judgment  to 
construe  terms  of  contract  and  de- 
fense of  sacfa  action  constituted  a 
waiver  of  the  arbitration  clause  by 
the  parties.  Mackof  t.  Meyer,  1051, 
102  N.Y.S.2d  1008. 

Whether  participation  in  an  action 
is  a  waiver  of  a  right  to  arbitration 
depends  on  whether  participation  be- 
(speaks  an  intention  to  abandon  right 
and  party  who  himself  resorts  to  ac- 
tion waives  the  right  Ted  Stoppick 
&  Co.  V.  Ernest  Click  Co.,  1952,  110 
N.Y.S.2d  850. 

The  law  merely  demands  that  par- 
ties seeking  arbitration  shall  have 
done  nothing  inconsistent  with  asser- 
tion of  right  and  he  seeks  its  enforce- 
ment seasonably.     Id. 

Filing  of  Notice  of  Mechanic's 
Lien  net  Wairer. — ^Where  construc- 
tion contractors,  disputes  having 
arisen  with  the  owner,  procured  an 
order  at  Special  Term  directing  arbi- 
tration under  the  provisions  of  their 
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contract  and  the  Arbitration  Law, 
th«  filing  of  a  notice  of  mechanic's 
lien  by  said  contractors  more  than  a 
month  after  the  date  of  said  order, 
and  while  an  appeal  therefrom  was 
pending,  did  not  constitute  a  waiver 
of  their  right  to  arbitration.  Matter 
of  Aslcovitz,  (Sup.  1980)  229  App. 
Div.  258,  241  N.  Y.  8.  394. 

Waiver  not  ioferred  from  com- 
mencement of  action  in  absence  of 
notice  that  controversy  existed.  New- 
burger  T.  Lnbell,  (1931)  267  N.  Y. 
888,  178  N.B.  809. 

Plaintiff  does  not  waive  any  rights 
under  arbitration  clause  by  bringing 
equity  action,  particularly  since  ac- 
tion was  discontinued  with  the  con- 
sent of  tmth  parties.  La  Hay  v. 
Pathi  Exch.,  Inc.,  (Sup.  1933)  237 
App.  Div.  468,  261  N.  Y.  8.  495. 

Construction  of  Provision  Maldnc 
Arbitration  Clause  "Irrevocable."— 
ErmoliefT  v.  Liss,  (Sup.  8p.  X.  1931) 
140  Misc.  214,  250  N.  Y.  S.  235. 

The  intervention  of  a  strong  public 
polio;  may  somedmea  put  an  end 
to  the  arbitrable  nature  of  the  dis- 
pute so  that  it  is  no  longer  deemed 
a  controversy  arising  out  of  con- 
tract. Publishers'  Ass'n  of  New 
York  City  v.  Newspaper  &  Mall  De- 
Uverers'  Union  of  N.  Y.,  1962,  280 
AppXKv.   500,   114  N.Y.S.2d  401. 

Tha  intezpoaiiif  of  an  answer  in  an 
action  in  the  City  Court  of  the  City 
of  New  York  and  asserting  counter 
claims  therein  does  not  constitute  a 
waiver  of  the  right  to  insist  on  the 
arbitration  provision  in  a  contract  be- 
tween the  parties.  Chapman-Kruge 
Corp.  V.  Jalfe,  Sup.1933,  239  App. 
Div.  795,  263  N.  Y.  S.  737. 

If  a  party,  even  though  a  defend- 
ant, takes  an  active  part  running  over 
an  extended  period  of  time,  especially 
if  he  interposes  a  counterclaim  going 
to  the  merits  of  an  arbitrable  claim, 
he  may  be  held  to  have  lost  right  to 
arbitrate  and  there  should  not  be  un- 
reasonable delay  in  asserting  right  but 
whether  delay  is  or  is  not  reasonable 
must  depend  en  facts  in  each  case. 
Ted  Stoppick  ,%  Co.  v  Ernest  Click 
Co.,  1952.  110  N.Y.S.2d  850. 

In  proceeding  by  defendant  to  com- 
pel plaintiff  to  procee<l  to  arbitration 
in  accordance  orith  parties'  agreement, 
evidence  estabUshed  that  defendant  by 
fifing  answer  in  plaintiff's  action  and 


sesking  removal  of  attadunent  by 
which  action  was  commenced  and 
thereafter  serving  amended  answer 
interposing  as  new  defense  the  arU- 
tration  clause  in  parties'  agreements 
did  not  renounce  right  to  arbitrate. 
Id. 

Aokaowledimoat. — Section  1A49  of 
the  Civil  Practice  Act  providing  that 
a  contract  to  arbitrate  a  controversy 
thereafter  arising  between  the  par- 
ties mast  be  in  writing,  and  that  ev- 
ery submission  to  arbitrate  an  exist- 
ing controversy  is  void,  unless  it  or 
some  note  of  memorandum  thereof  be 
in  writing  and  be  subscribed  by  the 
party  to  be  charged  therewith,  or  by 
his  lawful  agent,  does  not  require 
that  a  Mmtract  to  arbitrate  future 
controversies  be  signed.  Helen  Whit- 
ing, Inc.  V.  Trojan  Textile  Corp., 
1954.  307  N.Y.  360,  121  N.E.2d  387. 

A  court  of  first  instance  must,  np- 
(m  reargument  of  an  earlier  deter- 
mination erroneously  compelling  ar- 
bitration under  unacknowledged  sub- 
mission, apply  the  law  as  it  exists 
at  time  of  reargument,  and  may 
not  vacate  its  previous  determina- 
tion where,  before  the  reargument. 
the  obstacle  to  enforcement  of  arbi- 
tration is  removed  by  Amendment  of 
CivU  Practice  Act.  S  1449  by  L.1937, 
c.  341,  i  3,  eliminating  necessity  for 
acknowledgment.  In  re  Kabn's  Ap- 
plication, 1940,  284  N.Y.  515.  32  N J! 
2d  534. 

Civil  Practice  Act,  {  1449,  as 
amended  by  L.1937,  c.  341,  i  3,  per- 
mitting enforcement  of  a  written  sub- 
mission to  arbitration,  though  such 
submission  is  not  acknowledged,  is  a 
"remedial  statute"  and  under  it  the 
court  has  power  to  grant  a  motion  to 
compel  arbitration  under  an  nnac 
knowledged  submission,  at  least  nr 
less  there  has  been  a  previous  tnnd- 
ing  adjudication  that  the  submission  is 
not  enforceable,  though  at  time  sub- 
mission was  signed  that  statute  re- 
quired that  such  submission  be  ac- 
knowledged.   Id. 

Notwithstanding  assertion  that  wife, 
who  sought  arbitration  under  agree- 
ment providing  for  submission  of  any 
dispute  as  to  corporation  to  arbitra- 
tion, was  nominee  of  her  husband,  who 
was  not  subject  to  arbitration  agree- 
ment, wife,  who  was  signatory,  was 
entitled  to  resolution  of  any  contro- 
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versy  under  agreement  by  arbitration. 
Application  of  Glatstion,  33  Misc.2(l 
553.  224  KX.S.2d  821,  affirmed  16 
A.D.2d  631,  226  N.Y.S.2d  808. 

Agreement  to  arbitrate  future  con- 
troversies need  not  be  signed,  so  long 
as  it  is  written  and  there  is  other 
proof  that  parties  actually  agreed  on 
it.  Dreyfus  &  Co.  v.  Maresca,  1962, 
Misc.2d  ,  224  N.Y.S.2d  813. 

Signature  is  not  necessary  to  con- 
tract in  writing  to  arbitrate  contro- 
versy thereafter  arising  between  par- 
ties. Solomon  v.  Bakery  and  Confec- 
tionery  Workers   Union   Local  50 — 

AFL-OIO,  1962, Mi6C.2d ,  221 

N.Y.S.2d  891. 

While  contracts  to  arbitrate  con- 
troversies must  be  in  writing,  they 
need  not  be  signed  so  long  as  there 
is  indicative  proof  of  actual  agree- 
ment Nimphius  v.  Greyhound  Corp., 
1057,  8  Misc.2d  378,  165  N.Y.S.2d 
996. 

Statutory  provision  that  submis- 
sion to  arbitration  "shall"  be  in 
writing  and  duly  acknowledged  is 
mandatory,  and  submission  must  be 
acknowledged,  even  though  agree- 
ments to  arbitrate  future  disputes 
need  not  be  acknowledged.  In  re 
Resolute  Paper  Products  Corpora- 
tion. 1936,  160  Misc.  722,  290  N.X. 
S.  87. 

The  Special  Term  had  jurisdiction 
to  entertain  a  proceeding  to  compel 
one  of  the  parties  to  an  unacknowl- 
edged agreement  to  submit  issues  to 
an  arbitrator  to  proceed  to  arbitra- 
tion under  agreement,  notwithstand- 
ing that  when  the  proceeding  was 
commenced  the  statute  required  such 
agreements  to  be  acknowledged,  and 
that  the  statute  was  subsequently 
amended  by  omitting  requirement  of 
acknowledgment,  since  amendment 
was  without  eftect  on  the  prior 
agreement  in  absence  of  a  strong  leg- 
islative indication,  which  was  not 
shown  to  invalidate  agreements  pre- 
viously made.  In  re  Kahn,  1940,  258 
App.Div.  632,  17  N.y.S.2d  687,  ap- 
peal diiimissed,  1941,  284  N.Y.  515, 
32  N.E.2d  634. 

Civil  Practice  Act,  S  1449,  requiring 
instrument  of  submission  to  arbitra- 
tion to  be  acknowledged,  applies  ex- 
clusively to  the  submission  entered 
into  between  the  parties  under  said 
section,  and  does  not  apply  to  pro- 


visions in  a  written  contract  to  set- 
tle by  arbitration  future  controver- 
sies which  may  arise  under  the  con- 
tract. Application  of  Davis,  1945, 
67  N.Y.S.2d  387. 

Where  submission  to  arbitrate  is 
of  an  existing  controversy,,  contract 
to  arbitrate  must  be  subscribed  by 
the  party  to  be  charged,  but  vrith  re- 
spect to  arbitrations  of  future  con- 
troversies, it  is  only  required  that 
the  contract  be  in  writing.  Samuel 
Kaplan  &  Sons  v.  Fascinator  Blouse 
Co.,  1947,  70  N.Z.S.2(<  8;  Bellmore 
Dress  Co.  v.  Tanbro  Fabrics  Corp., 
1952, 115  N.Y.S.2d  11. 

Notioe.— Notice  to  plaintiK  of  de- 
mand for  arbitration  of  controversy 
arising  from  plaintiff's  refusal  to  ac- 
cept goods,  which  demanded  submis- 
sion before  General  Arbitration  Coon- 
dl  of  the  Textile  Industry  at  certain 
address  and  stated  amount  demand- 
ed, was  insufficient  to  preclude  plain- 
tiff from  showing  that  it  did  not  enter 
into  arbitration  agreement  although 
plaintiff  did  not  file  motion  for  stay 
within  10  days  after  service  of  the 
notice,  as  required  by  arbitration  law 
to  entitie  plaintiff  to  attack  submis- 
sion, and  hence  equity  would  enjoin 
prosecution  of  proceeding  to  confirm 
award.  Scfaafran  &  Finkel  v.  M. 
Iiowenstein  &  Sons,  1939,  280  N.Y. 
164.  19  N.B.2d  1006,  reargument  de- 
nied 280  N.Y.  687,  21  N.E.2d  196. 

Arbitration  proceedings  cannot  be 
left  so  vague  and  uncertain  that  peo- 
ple may  be  mulcted  in  judgment 
without  being  sufficiently  warned  of 
their  rights.    Id. 

A  notice  of  intention  to  submit  a 
case  to  arbitration  should  state  where 
and  nt  what  time  the  party  is  to  pro- 
ceed and  the  consequences  of  his  fail- 
ure to  act  as  the  law  specifies. 
Id. 

Only  consequence  of  personal  serv- 
ice of  notice  of  intention  to  arbitrate 
is  that  it  compels  the  party  served  to 
move  for  a  stay  within  ten  days  in  or- 
der to  raise  any  issue  of  compliance 
with  the  terms  of  the  contract.  Ap- 
plication of  Motor  Vehicle  Ace.  In- 
demnification Corp.,  1962, Misc.2d 

.  226  N.Y.S.2d  285. 

The  authority  of  the  Legislature  to 
prescribe  the  length  of  notice  with 
respect  to  arbitration  will  not  be  set 
aside    as    ineffectual    on    account   of 
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shortness  of  tbo  time  except  io  the 
clear  case  warranting  such  action. 
Motor  Vehicle  Ace.  Indemnification 
Corp.  V.  Fenrich,  1962.  33  Mi8C.2d  200, 
202,  224  N.y.S.2d  1014. 

Letter  stating  that  amicable  dis- 
position of  controversy  would  be  pre- 
ferable to  arbitration,  but  that  arbi- 
tration could  be  discussed  did  not 
comply  with  Civil  Practice  Act,  J 
145S.  subd.  2,  dealing  with  notice  of 
arbitration.  New  York  Cent.  R.  Co. 
V.  Erie  R.  Co.,  1961.  30  Misc.2d 
362.  213  N.Y.S.2d  15. 

The  10  days'  limitation  under  Civil 
Practice  Act,  S  1458(2),  providing 
that  when  party  has  been  personally 
served  with  notice  of  intention  to  con- 
duct arbitration  pursuant  to  provi- 
sions of  a  contract  or  submission,  is- 
sues may  be  raised  only  by  motion 
for  a  stay  of  arbitration,  notice  of 
which  morion  must  be  served  within 
10  days  after  service  of  notice  of  in- 
tention to  arbitrate,  depends  on  suffi- 
ciency of  notice.  Queens  Boulevard 
.Mcdicnl  Group  v.  Vistreich,  1960,  25 
Misc.2d  881,  201  N.T.S.2d  1016. 

Objections  to  demand  with  respect 
to  arbitration  of  controversies  was 
waived  by  participation  of  both  par- 
ties in  the  selection  of  arbitrators. 
Gray  v.  James  Talcott,  Inc.,  1959,  8 
A.D.2d  799,  188  N.y.S.2d  266.  appeal 
denied  9  A.D.2d  608,  191  N.T.S.2d 
131. 

Where  contract  required  notice  of 
demand  for  arbitration  to  be  filed  in 
writing  with  architects  and  other  par- 
ty to  contract  within  ten  days  after 
architects'  decision  and  provided  that 
domand  was  not  to  be  made  later  than 
date  of  final  payment,  letter  which 
demanded  arbitration  and  which  was 
sent  only  to  architects  and  not  to 
other  party  was  not  a  sufficient  de- 
mand for  arbitration.  Application  of 
Duke  Laboratories,  Inc..  1957.  9  Misc. 
2(1  779.  168  N.Y.S.2d  998. 

Where  contract  required  notice  of 
demand  for  arbitration  to  be  filed  in 
writing,  oral  demand  was  ineffectual. 
Id. 

The  service  of  notice  to  arbitrate 
under  agreement  providing  therefor 
is  the  recognized  process  for  the  com- 
mencement of  the  special  proceeding 
to  conduct  arbitration.  Application 
of  Eimco  Corp..  1957,  6  Misc.2d  422, 
163  N.Y.S.2d  273. 


Where  simple  nonpayment  alone  ia 
involved,  claimant  is  not  pnt  on  notice 
that  any  arbitrable  controversy  ex- 
ists and  the  mere  commencement  of 
an  action  is  not  a  waiver  of  arbitra- 
tion. Morris  Shoenthal,  Inc.  v.  Gay- 
nor  Junior  Dresses,  Inc.,  195S,  142 
N.T.8.2d  849. 

Mere  making  of  agreement  to  ar- 
bitrate does  not  ipso  facto  aathorize 
an  arbitration  and  award  and  a  Jadg- 
ment  without  any  notice  to  contract- 
ing party.  RepubHqne  Prancaise  v. 
Cellosilk  Mfg.  Co.,  1953,  124  N.Y.S.2d 
93,  reversed  284  App.Div.  699.  134  N. 
T.S.2d  470,  reversed  309  N.Y.  269,  128 
N.E.2d  760. 

N.Y.Civil  Practice  Act,  (  1468.  sobd. 
2  providing,  in  eifect,  that  notice  to 
arbitrate  must  state  that  unless 
within  10  days  after  service,  party 
served,  serve  a  notice  of  motion  to 
stay  arbitration,  he  is  thereafter 
barred  from  putting  in  issue  maUnc 
of  contract  for  failure  to  comply  with 
it  does  not  deny  due  process.  Mac- 
Namara  v.  Doubleday,  1946.  270  App. 
Div.  645,  62  N.Y.S.2d  369,  appeal  de- 
nied 270  App.Div.  1066,  63  N.Y.S.2d 
826. 

Where  at  time  of  giving  of  notice 
of  intention  to  conduct  arbitrattoa 
proceeding,  arbitrators  had  not  been 
selected,  the  notice  was  not  defective 
because  it  did  not  state  time  and 
place  for  further  proceeding,  since 
notice  of  hearing  could  be  given  by  the 
arbitrators  when  selected.     Id. 

Where  contract  provided  for  ar- 
bitration of  all  disputes  by  arbitrator 
named  in  contract,  neither  applica- 
tion to  Supreme  Court  to  compel  ar- 
bitration or  personal  service  of  no- 
tice of  arbitration  was  necessary  to 
institute  arbitration  proceeding, 
though  contract  made  no  provision 
for  manner  of  service  of  notice. 
United  Culinary  Bar  &  Grill  Emp. 
Local  923,  C.LO.  v.  Schiffman,  1947. 
272  App.Div.  491.  71  N.Y.S.2d  100, 
affirmed  299  N.Y.  677,  86  N.B.2d  104. 

Under  contract  providing  for  ar- 
bitration of  disputes,  the  agent  of 
defendant  who  made  contract  with 
plaintiff  was  a  proper  person  to  re- 
ceive notice  of  the  demand  to  arbi- 
trate. C.  M.  SiDevoIdt,  Inc.,  v.  Hay, 
1946,  66  N.Y.S.2d  671. 

CivU  Practice  Act,  |  1454,  does  not 
command  that  arbitrators  personaVjr 


210 


Digitized  by 


Go^ 


ILLEGALITY 


§    454 


sign  and  mail  notice  of  arbitration, 
bnt  acts  of  agents  snch  as  executive 
secretary  of  trade  association  are  suf- 
ficient. Catz  American  Sales  Corp.  r. 
HoUeb  &  Co.,  1947,  272  App.Div. 
689,  74  N.X.S.2d  485,  affirmed  208 
Is'.X.  504,  80  N.E.2d  656. 

Where  buyer  notified  seller  by  reg- 
istered mail  September  4,  of  desire  to 
submit  alleged  excess  freight  charges 
to  arbitration  before  Association  of 
Food  Distributors  pursuant  to  provi- 
sion in  sold  and  bought  notes,  and  ex- 
ecutive secretary  of  Association  sent 
letter  to  seller  September  17,  stating 
that  arbitration  would  be  had  in  New 
York  City  October  3,  notice  of  the  ar- 
bitration was  sufficient.    Id. 

Rule  providing  for  personal  serv- 
ice of  papers  "to  begin"  a  proceed- 
ing, and  not  rule  providing  mode  of 
service  of  papers  in  an  action,  gov- 
erned service  of  petition  and  notice 
of  motion  to  stay  arbitration  and 
service  of  such  papers  by  mail  was  in- 
sufficient to  give  court  jurisdiction  of 
proceeding.  Sloviko  v.  Dumas,  1949, 
88  N.Y.S.2d  401. 

A  corporation,  contracting  with  mu- 
nicipal housing  authority  to  do  elec- 
trical work  on  housing  project,  start- 
ed a  new  special  proceeding  when  it 
served  on  authority  and  general  con- 
tractor notice  of  intention  to  arbi- 
trate claim  for  overtime  and  extra 
work  after  authority's  rejection  of 
claim.  John  A.  Johnson  &  Sons  v. 
Carron-Ratner  Corp..  1949,  91  N.Y. 
S.2d  602. 

A  motion  before  Supreme  Court  by 
general  contractor  for  construction  of 
municipal  housing  project  to  vacate 
electrical  contractor's  notice  of  inten- 
tion to  arbitrate  claim  for  overtime 
and  extra  work  under  contract  with 
housing  authority  and  to  stay  arbi- 
tration proceedings  was  properly  made 
under  Civil  Practice  Act  $  1468.    Id. 

Where  contract  provided  for  arbi- 
tration in  New  York  "in  accordance 
with  the  arbitration  rules  of  the  Na- 
tional Federation  of  Textiles,  Inc.," 
and  Federation's  rules  authorized 
service  of  notice  of  arbitration  by 
registered  mail,  service  of  notice  of 
arbitration  upon  nonresident  by  reg- 
istered mail  was  authorized.  Applica- 
tion of  Liberty  Country  Wear,  1950, 
197  Misc.  681,  96  N.Y.S.2d  134. 


Under  oil  sales  agreement  permit- 
ting termination  for  wilful  failure  to 
perform  and  recovery  of  damages  for 
such  nonperformance,  and  permitting 
arbitration  of  question  of  existence  of 
alleged  default  within  15  days  after 
receipt  of  written  notice,  letter  ad- 
vising that  party  was  in  default  and 
would  be  held  responsible  for  dam- 
ages arising  from  such  default  was 
stifficicnt  written  protest.  Applica- 
tion of  Compagnie  Francaise  Des  Pe- 
troles,  1950,  100  N.Y.S.2d  1000,  re- 
versed on  other  grounds  279  App.Div. 
851,  110  N.Y.S.2d  1,  affirmed  305  N. 
Y.  588,  111  N.E.2d  645. 

.  /  Under  arbitration  agreement  pro- 
'  viding  for  determination  of  specific 
complaint  of  first  party  concerning 
management  of  airways  to  a  second 
party,  where  notice  of  complaint  was 
required,  and  second  party  was  to 
remedy  matter  unless  it  considered 
complaint  unreasonable,  whereupon 
matter  would  be  arbitrated,  second 
party  could  not,  without  notice  from 
first  party  of  spedfir  complaint,  re- 
quire arbitration  of  reasonableness  of 
first  party's  expressions  or  actions  in 
some  other  forum.  W.  R.  Grace  & 
Co.  V.  Pan  Am.  World  Airways,  1952, 
280  App.Div.  780,  113  N.Y.S.2d  569. 
Collateral  Controversies,  Existence 
of. — Execution  of  a  general  release, 
the  generality  of  which  was  disputed 
between  the  parties,  did  not  prevent 
arbitration  of  disputes  arising  under 
contracts  which  antedated  the  general 
release.  Application  of  Stein-Tex, 
Inc.,  1959,  9  A.D.2d  288,  193  N.Y.S. 
2d  719,  reargument  and  appeal  denied 
10  A.D.2d  557,  196  N.Y.S.2d  556. 

Where  stock  option  agreement  pio- 
vided  that  value  of  stock  should  be 
book  value,  set  forth  how  book  value 
should  be  computed,  provided  that  if 
value  computed  by  certified  public  ac- 
countant servicing  corporation  should 
be  objected  to,  objectant  should  have 
'  right  to  select  bis  own  firm  of  ac- 
countants, and  also  provided  that  dis- 
putes as  to  valuation  should  be  set- 
tled by  arbitration,  arbitration  could 
not  be  had  prior  to  complinnce  villi 
other  express  provisions  of  .igruemnit 
in  respect  to  valuation  of  .sli;ires.  In 
re  RendeU's  Estate,  in.")n.  10  Misc. 
2d37,  180X.Y.S.2.in)(i. 

An  individual  mpinlirr  of  labor  un- 
ion   did    not    linvc    riglit    ru    compel 
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arUtration  nnder  collective  agree- 
ment with  employer  which  wag  signed 
by  labor  nnion  and  to  which  individu- 
al employee  was  not  a  party.  Shol- 
sen  T.  Lipsett,  Inc.,  1952,  14  Misc. 
2d  296,  116  N.Y.S.2d  166. 

Arbitration  would  be  compelled  pur- 
suant to  contract,  and  proceedings 
in  pending  action  for  breach  of  con- 
tract stayed,  notwithstanding  collat- 
eral controversies  between  each  of 
the  parties  to  the  contract  and  a 
third  party  were  involved  in  the  ac- 
tion, as  against  contention  that  to 
compel  arbitration  under  the  circum- 
stances would  work  an  injustice.  In 
re  Ralph  Catino  Contracting  Co., 
1940,  173  Misc.  239.  17  K.Y.SStd  699. 

Disputes  Capable  of  ArMtratlon.— 
'^hich  may  be  the  8nb]e«:t  of  an 
action",  as  used  in  Civil  Practice  Act 
J  1448  respecting  submission  to  arbi- 
trators of  controversies  which  may  be 
the  subject  of  an  action,  cannot  be 
construed  to  mean  no  more  than  that 
the  controversy  must  be  a  justidaUe 
controversy,  that  there  shall  be  ob- 
ligation, that  this  obligation  may  be 
measured  in  a  judicial  manner,  and 
that  determination  is  such  as  may 
be  enforceable  in  accordance  with 
remedies  provided  by  law.  Applica- 
tion of  Stem,  1941,  286  N.T.  239, 
88  N.B.2d  689,  reargument  denied  28S 
N.Y.  846,  35  N.B.2d  508;  Robinson 
V.  Robinson,  1946,  271  App.Div.  98, 
62  N.T.S.2d  785,  reargument  denied 
270  App.Div.  1014,  63  N.y.S.2d  831, 
affirmed  206  N.Y.  778,  71  N.B.2d 
214. 

That  the  court  has  power  under 
Civil  Practice  Act  i  1164  to  provide 
for  support  in  a  separation  action 
even  though  a  judgment  is  not  ren- 
dered does  not  change  rule  that  a 
dispute  over  amount  to  be  paid  by  a 
husband  for  support  of  wife  and  mi- 
nor child  can  never,  in  and  of  itself, 
be  the  "subject  of  ah  action"  within 
Civil  Practice  Act  §  1448  respecting 
submission  to  arbitrators  of  contro- 
versies which  may  be  the  subject  of 
an  action.  Application  of  Stem,  1941, 
285  N.Y.  239,  33  N.B.2d  689,  rear- 
gument denied  285  N.Y.  846,  85  N. 
E.2d508. 

A  dispute  over  amount  to  be  paid 
by  husband  as  support  for  wife  and 
minor  child  could  not  be  made  the 
"subject  of  an  action",  regardless  of 


intention  of  parties,  and  hence  a  pro- 
ceeding whereby  the  dispute  was,  by 
written  stipulation,  submitted  to  an 
arbitrator  could  not  be  considered 
as  one  under  Civil  Practice  Act  { 
1448,  respecting  submission  to  arbi- 
trators of  controversies  whidi  may  be 
the  subject  of  an  action,  and  arbitra- 
tion was  not  of  such  character  that 
arbitrator's  award  could,  on  motion, 
be  confirmed  by  Special  Term  and 
judgment  entered  thereon  under  CivU 
Practice  Act  {  1464.  Application  of 
Stem,  1941,  285  N.Y.  239,  33  N.B.2d 
689,  reargument  denied  285  N.Y.  846. 
35  N.B.2d  508;  Robinson  v.  Robin- 
son. 1946,  271  App.Div.  98,  62  N.Y. 
S.2d  785,  reargument  denied  270  App. 
Div.   1014,  63  N.Y.S.2d  831. 

A  written  submission  to  an  arbi- 
trator of  a  dispute  between  husband 
and  wife  respecting  amount  to  be 
paid  by  husband  for  support  of  wife 
and  minor  child  could  not  be  con- 
strued as  a  "contract  to  provide  sup- 
port" wherii  sabmiasion  amounted 
merely  to  an  agreement  that  an  arbi- 
trator measure  and  fix  amount  that 
husband  should  pay  for  support,  with- 
out reference  to  causes  of  separation. 
or  fault,  or  right  of  either  to  a 
separation  decree.    Id. 

Arbitration  will  be  refused  where 
claim  is  patentiy  specious  or  frivolous, 
but  fact  that  party  has  no  defense  to 
claim  does  not  bar  arbitration.  As- 
sociated Metals  &  Minerals  Corp.  v. 
KemikaUja,  1962,  10  N.Y.2d  298,  222 
N.Y.S.2d  313,  178  N.E.2d  715. 

Party's  liability  under  contract  was 
arbitrable  even  though  he  did  not  deny 
the  liability,  but  asserted  rights  under 
counterclaim  arising  from  different 
transaction.    Id. 

Controversy  regarding  subcontrac- 
tor's extra  work  was  "matter  pertain- 
ing" to  subcontract  and  "dispute,  con- 
troversy, or  claim"  arising  out  of,  un- 
der, or  in  relation  to  suljcontract  with- 
in arbitration  clause.  Messina  &  Bri- 
ante.  Inc.  v.  Blitman  Const.  Corp, 
1962,  32  Misc.2d  21,  223  N.Y.S.2d  533. 

Where  contract  providing  for  arbi- 
tration provided  that  contractors  were 
not  entitied  to  payment  for  extras  un- 
less owners  agreed  in  writing  thereto, 
no  recovery  could  be  had  thereunder 
for  extras  absent  writing  and  there 
could  be  no  arbitration  as  to  lubfiity 
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for  extras.  Perrin  v.  Stempinski 
Realty  Corp.,  19^,  15  A.D.2d  91,  222 
N.y.S.2d  151,  appeal  dismissed  11  N.Y. 
2d  931,  228  N.Y.S.2d  683,  183  N.E.2d 
85. 

Dispute  as  to  whether  packager 
breached  contract  for  packaging  of 
distribator's  product,  was  arbitrable 
under  provision  that,  in  event  of  any 
dispute  under  contract,  arbitration 
would  be  used,  even  though  distribu- 
tor's complaint  demanded  judgment 
declaring  contract  void.  Carousel 
Candy  Co.  v.  Janel  I'ackaging  Corp., 
1961,  31  Misc.2d  820,  221  X.Y.S.2a 
12a 

The  issue  of  whether  or  not  a  valid 
contract  ever  existed  cannot  be  de- 
cided by  arbitration  since  if  the  con- 
tract is  void  it  is  void  in  its  entire- 
ty including  the  arbitration  provisions. 

Application   of   Grossman,   1960,   

Misc.2d  ,  203  N.Y.S.2d  393. 

Where  petitioner  purchased  an  in- 
terest in  corporation  under  a  con- 
tract actively  to  participate  in  the 
business  and  containing  a  provision 
for  arbitration  and  two  days  after  ex- 
ecution of  the  agreement  petitioner 
desired  to  be  bought  out  at  book  val- 
ue and  respondent  contended  that  the 
agreement  was  induced  by  fraud  and 
misrepresentation  warranting  a  re- 
scission of  the  agreement,  issue  could 
not  be  decided  under  the  arbitration 
provisions.    Id. 

Issues  concerning  education  of  son 
of  parties  were  arbitrable  under  arbi- 
tration clause  of  judgment.  Freid- 
berg  V.  Freidberg,  1960,  23  Misc.2d 
196,  201  N.Y.S.2d  606. 

Dispute  as  to  right  to  inspect  books, 
papers  and  records  of  corporation 
was  not  arbitrable  luder  provisions 
of  agreement  between  officers  of  cor- 
poration and  petitioner  whom  they  al- 
leged had  resigned  as  director  of  cor- 
poration. Hausner  v.  Hopewell  Prod- 
ucts, Inc.,  1960,  10  A.D.2d  876,  201 
N.Y.S.2d  252. 

Where  contract  defined  rocks  and 
earth  excavation  and  under  contract 
definitions,  only  rock  to  which  unit 
prices  for  extra  work  applied  was 
that  over  one  cubic  yard  in  size  which 
could  not  be  dislodged  ^thout  blast- 
ing or  drilling,  no  bona  fide  issue  could 
be  tendered  for  arbitration  as  to 
whether  certain  excavation  work  con- 
sisting of  removal  of  rock  came  with- 


in the  contract  price  or  was  extra 
work,  where  contractor  did  not  daim 
that  removal  of  rock  involved  removal 
of  rock  over  one  cubic  yard  in  size 
that  could  not  be  dislodged  without 
blasting  and  drilling.  George  F.  Dris- 
coll  Co.  V.  New  York  City  Housing 
Authority,  1959,  9  A.D.2d  889,  193 
N.Y.S.2d  843,  affirmed  8  N.Y.2d  994, 
205  N.y.S.2d  330. 

Whether  failure  to  deliver  within 
time  prescribed  in  contract  was  due  to 
compliance  with  request  to  withhold 
delivery  until  settlement  of  strike,  pre- 
sented an  arbitrable  dispute.  Rosen- 
baum-Grinell  Inc.  v.  Bart  Schwartz 
Intern.  Textiles,  Limited,  1959,  15 
Misc.2d  450,   182  N.Y.S.2d  441. 

Where  diamond  dealer  bought  dia- 
monds on  credit  and  sold  such  dia- 
monds for  cash  at  a  lower  price  and 
then  defaulted  on  notes  given  for 
purchase  price  and  holders  of  notes 
settled  their  claims  against  dealer,  the 
holders  could  not  thereafter  maintain 
action  under  Debtor  and  Creditor  Law 
against  cash  purchaser  on  any  theory 
of  fraudulent  conveyance  and  could 
not  maintain  action  against  purchaser 
on  theory  of  actionable  tort,  and  con- 
sequently claims  of  holders  against 
cash  purchaser  were  not  subject  to 
arbitration  under  agreements  which 
had  effect  of  requiring  submission  to 
arbitration  of  such  disputes  as  might 
be  the  subject  of  an  action.  Appli- 
cation of  Gray,  1959,  16  Misc.2d  414, 
181  N.Y.S.2d  638. 

Where  there  was  underlying  con- 
tract and  there  were  mortgages  and 
notes  springing  therefrom,  and  all 
documents  were  to  be  considered  to- 
gether and  there  was  no  controversy 
as  to  terms  of  contract  and  it  had 
been  fully  performed  except  for  pay- 
ments due  thereunder,  and  sole  obli- 
gation remaining  was  to  make  pay- 
ment of  the  notes,  the  failure  to  pay 
notes  did  not  raise  an  arbitrable  is- 
sue, and  an  action  upon  such  notes 
would  lie  at  law  notwithstanding  con- 
tract provision  for  arbitration.  Ap- 
plication of  Denizcilik  Bankasi  Turk 
Anonim  Ortakligi,  1958,  13  Misc.2d 
624,  177  N.Y.S.2d  632. 

Where  clear  and  unambiguous  lan- 
guage of  contract  is  contrary  to  con- 
tentions of  parties  seeking  arbitration, 
no  arbitrable  dispute  exists.  Applica- 
tion of  Columbia  Broadcasting  Sys- 
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Urn,  Inc^  1958,  12  MUa2<l  259,  174 
N.Y.S^  612. 

In  regard  to  a  contract  provision, 
the  mere  assertion  of  a  meoningr  which 
is  clearly  contrary  to  the  plain  mean- 
ing of  the  provision  cannot  give  rise 
to  an  arbitrable  issue,  even  though 
the  contract  provides  for  arbitration 
of  disagreements  between  the  parties 
as  to  the  meaning  or  application  of 
tbe  contract  provisions.     Id. 

Where  executrix  and  buyer  agreed 
that  stock  of  deceased  was  to  be  sold 
and  that  buyer  was  to  be  held  harm- 
less of  50%  of  taxes  and  assessments 
"due  from,  or  imposed  upon"  the  cor- 
poration and  that  any  controversy  or 
claim  arising  out  of  agreement  was  to 
be  arbitrated,  and  additional  excise 
taxes  were  assessed  against  corpora- 
tion, dispute  whether  the  50%  con- 
tribution was  to  take  place  when  as- 
sessment was  levied  or  when  actual- 
ly paid  was  an  arbitrable  dispute. 
In  re  Podoksik's  Will,  1958,  12  Misc. 
2d  733,  171  N.Y.Sid  424. 

Under  arbitration  clause  of  collec- 
tive bargaining  agreement  that  all 
"disputes,  differences  and  grievances" 
were  to  be  submitted  to  arbitration, 
claim  of  union  that  closing  of  plant 
by  employer  on  certain  days  of  the 
week  thereby  reducing  the  work  week 
to  3  or  i4  days  violated  the  lockout, 
layoff,  and  seniority  clauses  of  the 
collective  bargaining  agreement  con- 
stituted an  arbitrable  dispute.  Fay 
V.  Pbenix  Soda  Fountain  Co.,  1956, 
153  N.Y.S.2d  153. 

It  is  proper  for  parties,  virtual 
partners  in  a  close  corporation,  to 
contract  to  submit  to  arbitration  dis- 
putes of  a  specific  nature  which  might 
arise  out  of  their  relationship  but 
such  did  not  include  matters  of  man- 
agement policy.  Application  of  Bur- 
kin,  1955.  1  A.D.2d  655,  147  N.Y.S.2d 
1,  reargument  denied  1  A.D.2d  766, 
149  N.Y.S.2d  204. 

Where  one  party  to  contract  indud- 
ing  arbitration  clause  made  payment 
to  the  other  of  a  commission  in  pur- 
ported compliance  with  the  contract, 
a  claim  that  payor  paid  more  than 
Kliould  li.-ivc  bcon  i.nid  under  terms  of 
the  rmirr.ict  \v:is  ir.io  nrising  out  of 
or  n-liitiiiK  to  tlip  rotitnipt  and  was 
nil.it r.ihlr,  Siiniilcx  M:tch.  Tool  Corp. 
V.  Tiipl.-x  M.i.-li.  Tiiul  Corp..  1955, 
144  X.Y.S.:.M  o2J. 
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Under  provision  of  lease  for  arla- 
tration  of  disputes  as  to  whether  re- 
pairs or  replacements  were  necessary 
in  performance  of  tenant's  obligation 
to  keep  demised  premises  in  good  re- 
pair and  comply  with  all  governmen- 
tal laws  and  requirements,  questions 
as  to  necessity  of  removing  viola- 
tions of  Multiple  Dwelling  Law  were 
not  arbitrable.  Application  of  Gdd- 
mar  Hotel  Corp.,  1954,  283  AppJ)iv. 
935, 130  N.y.S.2d  615. 

Only  matters  which  can  be  made 
the  subject  of  an  action  can  be  sub- 
mitted to  arbitration  under  section 
1448  of  Civil  Practice  Act  relating 
to  submission  of  controversies  to  ar- 
bitrators. Benedict  v.  Limited  Edi- 
tions Club,  1943,  265  App.Div.  518, 
39  N.Y.S.2d  852. 

Tbe  question  whether  employer  im- 
properly discharged  two  employeei 
engaged  in  interstate  commerce  for 
labor  activities,  so  as  to  require  re- 
instatement with  back  pay,  being  a 
matter  required  to  be  submitted  to 
National  Labor  Relations  Board,  was 
not  a  matter  subject  to  arbitration 
under  Civil  Practice  Act,  S  1448. 
Id. 

The  contract  provision  authorising 
employer,  upon  termination  of  em- 
ployment, to  continue  to  manufacture 
upon  paying  to  employee  a  royalty  for 
a  period  to  be  arbitrated,  authoriaed 
employer  to  have  a  fresh  license  from 
employee  if  employer  so  elected,  and, 
where  employer  did  not  so  elect,  em- 
ployee could  not  maintain  arbitra- 
tion proceeding,  since  to  force  em- 
ployer to  accept  a  further  license, 
would  amount  to  authorising  arbitra- 
tors to  make  an  award  in  shape  of 
new  contract.  Kallus  v.  Ideal  Novel- 
tj  &  Toy  Co.,  1944,  56  N.E.2d  737, 
292  N.Y.  459. 

Arbitrators  can  deal  only  with  con- 
troversies that  are  open  to  judicial 
cognisance.    Id. 

Provision  of  Arbitration  Law,  Civil 
Practice  Act,  $  1448,  relating  to  con- 
tracts to  settle  future  controversies 
does  not  require  that  controversy 
may  be  the  subject  of  an  action  in 
order  to  submit  it  to  arbitration. 
Application  of  Select  Operating  Cor- 
poration. 1944,  183  Misc.  668.  60  N. 
Y.S.2d  16. 

Where  controversy  was  within  scope 
of  previous  tCnlmnm  Bade  Agnb- 
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€nent  providing  for  arbttration,  con- 
troversy  was  aabject  to  arbitratioii, 
notwithstanding  it  conld  not  be  made 
■nblect  to  an  action.    Id. 

The  1941  amendment  to  N.T.Civil 
Practice  Act,  S  1448  respecting  sab- 
misaion  to  arbitrators  of  controversies 
which  may  be  the  subject  of  an  ac- 
tion, which  anthoriEes  arbitration  of 
■questions  arising  out  of  valnation, 
appraisals,  or  other  controversies 
which  may  be  collateral,  incidental, 
precedent  or  sabsequent  to  any  issue 
between  the  parties,  does  not  au- 
thorise submission  of  a  controversy 
which  may  not  be  the  subject  of  an 
action.  Robinson  v.  Robinson,  1946, 
271  App.IMv.  98,  62  N.Y.S.2d  785, 
reargument  denied  270  App.Div.  1014, 
«3  N.Y.S.2d  831. 

Where  arbitration  clause  limits  ar- 
bitration to  specific  questions,  dis- 
putes, or  controversies,  courts  cannot 
compel  arbitration  as  to  controversies 
beyond  the  scope  of  those  specifically 
limited  in  the  contract,  but  such  con- 
troversies must  be  submitted  to  and 
^sposed  of  by  established  judicial 
tribunal.  Bichman  v.  Wengraf,  1945, 
60  N.X.S.2d  764. 

The  1941  Amendment  to  C.  P.  A.  $ 
1448  et  scq.,  authorizing  inclusion  in 
arbitration  contracts  of  questions 
Arising  from  valuations,  appraisals,  or 
other  controversies  collateral,  inci- 
dental, precedent  or  subsequent  to 
issues  between  parties,  applies  to 
arbitration  contracts  including  only 
subject-matter  stated  in  amendment 
and  does  not  require  that  matters  re- 
ferred to  be  accompanied  by  such 
complete  admeasurement  of  arbitral 
controversy  as  to  render  award  con- 
clusive on  parties'  ultimate  rights. 
Fitzgerald  v.  Continental  Ins.  Co., 
1949,  275  App.Div.  463,  90  N.Y.S.2d 
430. 

Where  defendant  assignor  advanced 
sum  to  directors  of  corporation  indi- 
vidually, neither  corporation  nor  di- 
rectors to  be  personally  liable  for  re- 
payment, and  corporation  entered  into 
agreement  whereby  defendant  was  em- 
ployed as  sole  selling  agent  for  out- 
put of  a  textile  mill,  for  a  percentage 
of  mill's  net  profits,  that  directors  re- 
ceived proceeds  of  advancement  for 
personal  use  did  not  make  thera  per- 
sonally liable  and  responsible  for  per- 


formance of  corporate  contracts  but 
any  breach  of  contract  by  corporation 
would  be  allowed  to  proceed  to  arbi- 
tration. Application  of  Brookside 
Mills,  1950,  276  App.Div.  357,  94  N. 
Y.S.2d  509. 

Contract  provision  that  merchan- 
dise sold  was  to  be  delivered  to  buyer 
at  seller's  ceiling  price  at  time  of  de- 
livery did  not  constitute  an  invalid 
agreement  to  sell  at  price  exceeding 
the  ceiling  price  established  by  the 
general  ceiling  price  regulation  and, 
therefore,  dispute  under  contract  was 
arUtrable.  Eugene  Marcus  Convert- 
ing Corp.  V.  Luther  Mfg.  Co.,  1952, 
113  N.Y.S.2d  827. 

Under  arbitration  agreement,  pro- 
viding for  determination  of  specific 
complaints  of  first  party  concerning 
management  of  airways  by  second  par- 
ty, where  notice  of  complaint  was  re- 
quired, and  second  party  was  to  rera- 
edy  matter  unless  it  considered  com- 
plaint unreasonable,  whereupon  mat- 
ter would  be  arbitrated,  arbitrable  is- 
sue would  not  be  resE^onableness,  or 
unreasonableness,  of  second  party's 
opinion,  tnit  would  bo  what  determina- 
tive action  should  be  takci>  cunceru- 
ing  complaint.  W.  R.  Grace  vV:  Co. 
V.  Pan  Am.  World  Airways,  1952,  280 
App.Div.  780,  113  N.Y.S.2d  560. 

Where  there  was  no  ambiguity  in 
purchase  and  sale  contract,  which 
contained  provision  of  arbitration  of 
any  disputes  arising  thereunder,  or  in 
contract  cancelling  purchase  and  sale 
contract,  interpretation  of  either  con- 
tract was  not  at  issue,  and  question 
whether  cancellation  of  purchase  and 
sale  contract  was  induced  by  coer- 
cion and  duress  was  not  matter  for 
arbitration  because  not  comprised 
witliin  arUtration  agreement.  Appli- 
cation of  Mlnkin,  1951,  279  App.Div. 
226, 108  N.Y.S  2d  945,  affirmed  304  N. 
Y.  617,  107  N.E.2d  04. 

Motion  to  Enforce  Arbitration  Agree- 
ment.— The  court  upon  a  motion  to 
enforce  contract  provisions  for  arbi- 
tration had  no  jurisdiction  to  deter- 
mine whether  because  of  fraud  or  oth- 
er dereliction  by  one  party  the  other 
party  was  entitled  to  rescind  the  con- 
tract, but  could  only  pass  upon  wheth- 
er the  contract  providing  for  arbitra- 
tion or  the  submission  to  arbitration 
was  made  and  whether  there  was  a 
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failure  to  proceed  with  the  obligation 
to  arbitrate.  In  re  Kahn's  Applica- 
tion. 1940,  284  N.T.  515,  32  N.E.2d 
634;  Arbitration  of  S.  H.  Kress  * 
Co.,  1945.  64  N.X.S.2d  662;  United 
Culinary  Bar  &  Grill  Bmp.,  Local 
923,  C.I.O.,  V.  Schiffman,  1947,  272 
App.Div.  491,  71  N.Y.S.2d  160;  Ap- 
plication of  Diamond,  1948,  80  N.T.S. 
2d  465,  affirmed  274  App.Div.  762, 
79  N.Y.S.2d  924. 

While  coart,  on  an  application  to 
compel  arbitration,  may  not  inquire 
into  the  merits  of  the  controversy,  if 
any,  the  court  is  not  precluded  from 
determining  whether  the  parties  are 
seeking  arbitration  of  what  is,  in  fact, 
a  controversy.  District  No.  2,  Marine 
Engineers  Beneficial  Ass'n,  AFL-CIO, 
V.  Isbrandtsen  Co.,  1962,  33  Mi8c.2d 
504,  227  N.y.S.2d  451. 

On  motion  to  compel  arbitration, 
court  can  determine  whether  there  is 
contract  to  arbitrate,  whether  there 
is  arbitral  dispute,  and  whether  there 
was  refusal  to  arbitrate.  Ilorowitz 
Bros.  &  Margareten  v.  Misher,  1962, 
32  Misc.2d  142,  223  N.Y.S.2d  184. 

On  motion  to  compel  arbitration, 
court  may  only  consider  existence  of 
agreement  to  arbitrate  and  whether 
there  is  dispute  arising  thereunder. 
Carousel  Candy  Co.  v.  Janel  Packag- 
ing Corp.,  1961,  31  Misc.2d  820,  221 
N.Y.S.2d  126t 

Dispute  between  railroads  concern- 
ing payment  of  additional  compensa- 
tion to  first  railroad's  employees  em- 
ployed by  second  railroad  while  us- 
ing first  railroad's  tracks  under 
trackage  agreement  was  arbitrable,  if 
timely  application  was  made  to  com- 
pel arbitration  under  arbitration  pro- 
visions of  trackage  agreement.  New 
York  Cent.  R.  Co.  v.  Erie  R.  Co., 
1961,  30  Mi8C.2d  362,  213  N.Y.S.2d 
15. 

Any  conclusion  that  contract  pro- 
vision for  liquidated  damages  pro- 
vided for  unlawful  penalty  and  forfei- 
ture would  not  justify  denial  of  mo- 
tion to  compel  arbitration  of  claim 
for  damages  for  breach  of  contract 
which  provided  for  arbitration  of 
every  dispute  arising  out  of,  or  re- 
lating to,  contract  or  breach  there- 
ot  Pasch  v.  Chemoleum  Corp.,  1960, 
26  Misc.2d  938,  210  N.Y.S.2d  738,  af- 
firmed 13  A.D.2d  470,  214  N.Y.S.2d 


644,  appeal  granted  9  N.Y.2d  965.  213 
N.Y.S.2d  47. 

Only  questions  as  to  existence  of 
valid  agreement  to  arbitrate  and  re- 
fusal of  respondent  to  arbitrate  are 
triable  on  motion  to  compel  arbitra- 
tion, and  every  other  issue  of  fact  or 
law,  whether  raised  by  denial  or  de- 
fense, is  for  arbitrators  ezdasively. 
Id. 

Although  property  owners  did  not 
in  so  many  words  seek  order  to  com- 
pel arbitration,  upon  granting  of  stay 
of  prosecution  until  arbitration  could 
be  had  and  under  general  prayer  for 
other  relief,  court  could  direct  arln- 
tration  to  proceed  in  accordance  with 
arbitration  provision  contained  in 
contract  involved.     Mancini  v.  Stem, 

1960,  Mise.2d  ,  210  N.Y.S.2d 

329. 

The  right  to  arbitrate  presupposes 
the  existence  of  a  valid  and  enforcea- 
ble contract  at  time  the  remedy  is 
sought.  Application  of  Pfitmer, 
1960,  27  Misc.2d  715,  208  N.Y.S.2d 
103. 

Demand  for  arbitration  for  specific 
performance  of  contract  or  in  lieu 
thereof  for  damages  for  breach  wa» 
insufficient  for  failure  to  indicate  what 
provisions  of  contract  were  to  be  spe- 
cifically performed  and  for  failure  to 
specify  nature  of  alleged  breach  or 
amount  sought  by  reason  thereof  and 
for  failure  to  show  whether  dispute- 
was  arbitrable  under  contract.  Uni- 
pak  Aviation  Corp.  v.  Mantell,  I960.. 
20  Misc.2d  1078,  196  N.Y.S.2d  126. 

The  only  questions  presented  by 
motion  pursuant  to  Civil  Practice  Act, 
§  1458  dealing  with  enforceability  of 
award  are  whether  tiiere  is  a  contract 
to  arbitrate,  whether  there  is  in  fact 
a  dispute,  and  whether  there  is  a  re- 
fusal to  arbitrate.  Local  469,  In- 
tern. TJnion  of  Blec.,  Radio  &  Madi. 
Workers,  AFL-CIO  v.  Remington 
Rand,  Division  of  Sperry  Rand  Corp., 
1959,  21  Mi8C.2d  221,  191  N.Y.S.2d 
876,  aflirmed  11  A.D.2d  657,  203  N.Y. 
S.2d  1018.  See,  also,  Agress  v.  Brou- 
iUet,  1902,  33  Misc.2d  139,  225  N.Y.S. 
2d  607. 

Where  "disputes"  clause  in  sub- 
contract upon  which  party  relied  for 
its  claim  to  compel  arbitration  in  New 
York  called  for  submission  and  de- 
termination of  dispute  by  an  adminis- 
trative   contracting    office    in    New- 
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Jersey,  danse  violated  section  1450  of 
the  Civil  Practice  Act  providing  that 
petition  to  compel  arbitration  might 
be  made  with  respect  to  making  of  a 
contract  or  submission  for  arbitra- 
tion described  in  another  statute 
which  provides  for  arbitration  in 
state.  Emerson  Radio  &  Phonograph 
Corp.  V.  Illustrated  Technical  Prod- 
nets  Corp.,  1058, 12  Misc.2d  1000, 178 
N.T.S.2d  277.    See,  also,  Application 

of  PeeUe  Co.,  1961,  Mi8C.2d , 

216  N.7.S.2d  869. 

Where  arbitration  was  not  provided 
for  in  contract  between  the  parties, 
arbitration  could  not  be  compelled. 
Id. 

On  motion  to  compel  arbitration 
of  dispute  under  collective  bargain- 
ing agreement,  the  only  pertinent 
questions  are  whether  there  is  in  fact 
a  dispute,  whether  there  is  a  con- 
tract to  arbitrate,  and  whether  there 
has  been  refusal  to  arbitrate.  Fay  v. 
Phenix  Soda  Fountain  Co.,  1956,  153 
N.Y.S.2d  153. 

On  a  motion  to  compel  arbitration 
of  a  labor  dispute  under  a  collective 
bargaining  agreement,  contention  that 
union  was  not  properly  before  the 
court  because  affidavit  submitted  in 
support  of  the  motion  was  made  by 
the  union's  attorney  was  without 
merit  where  proceeding  was  brought 
by  the  president  of  the  union  and  the 
attorney  stated  that  she  was  familiar 
with  all  the  facts  involved.    Id. 

A  motion  to  compel  arbitration  of  a 
labor  dispute  under  a  collective  bar- 
gaining agreement  was  initiated  by 
service  of  demand  upon  employer  for 
arbitration  and  not  by  service  of 
the  notice  of  the  motion  and  affidavit 
to    compel    arbitration.    Id. 

The  Special  Term  could  not  make 
order  compelling  plaintiff  to  proceed 
to  arbitration  where  there  had  been 
no  default  under  terms  of  agreement 
to  arbitrate,  and  application  for  order 
to  direct  plaintiffs  to  proceed  to  arbi- 
tration, which  application  was  made 
on  cross  motion  in  action  by  plain- 
tiff for  declaratory  relief,  had  not 
been  properly  made  under  section 
1450  of  the  Civil  Practice  Act.  Katz- 
owitz  V.  Sedler,  1956,  160  N.X.S.2d 
626,  affirmed  8  A.D.2d  726,  187  N.T. 
S.2d  986. 

Where  contract  has  been  made  pro- 
viding for  arbitration  of  controversies, 


arbitration  must  be  ordered  upon  mo- 
tion of  une  of  the  parties  even  though 
it  is  claimed  that  the  contract  was 
canceled  by  act  of  the  parties,  and 
also  even  though  one  party  has  so 
acted  as  to  give  grounds  for  rescis- 
sion, unless  rescission  has  already 
been  obtained  by  judicial  decree. 
Aqua  Mfg.  Co.  v.  H.  Warshow  & 
Sons,  1943,  179  Misc.  949.  40  N.Y.S. 
2d  664,  affirmed  266  App.Div.  718,  41 
N.T.S.2d  936,  appeal  denied  266  App. 
Div.  767,  42  N.T.S.2d  917. 

Whether  parties  made  a  contract 
to  arbitrate  is  to  be  decided  by  the 
court  on  the  motion  to  compel  ar- 
bitration regardless  of  whether  that 
question  be  one  of  law  or  fact  and 
even  though  it  involved  inquiry  wheth- 
er the  apparent  consent  of  one  party 
is  actually  unreal  because  induced  by 
fraud,  duress  or  otherwise.    Id. 

Where  no  steps  initiating  arbitra- 
tion were  taken  until  after  expiration 
of  the  dates  specified  in  lease  for  the 
making  of  the  arbitration  award  and 
there  was  no  extension  of  time  for 
rendering  award,  and  no  waiver,  no 
valid  award  could  be  made  and  peti- 
tioner was  not  entitied  to  an  order 
directing  arbitration.  Broadway- 
Fortieth  St.  Corp.  v.  President  and 
Directors  of  Manhattan  Co.,  1947, 
296  N.T.  165,  71  N.E.2d  451. 

Where  agreement  between  employ- 
er and  union  provided  for  arbitration 
of  differences  relating  to  conditions 
of  employment  and  over  meaning  of 
terms  of  agreement,  court  was  pre- 
cluded from  passing  on  validity  of 
union's  claim  with  respect  to  agree- 
ment, but  agreement  was  to  be  con- 
strued by  arbitrator,  and  motion  for 
order  directing  arbitration  of  dispute 
under  agreement  regarding  rights  of 
re-employed  war  veterans  would  be 
granted.  In  re  MacLaren,  1947,  70 
N.T.S.2d  330,  affirmed  272  App.Div. 
880.  72  N.Y.S.2d  406. 

Where  respondent,  corporation  and 
three  individuals  entered  into  joint 
venture  agreement  containing  ar- 
bitration provision,  and  agreement 
had  expired,  and  assets  were  in  proc- 
ess of  liquidation  prior  to  distribu- 
tion, and  dispute  had  arisen  regard- 
ing disposition  and  value  of  venture's 
trade  name,  and  respondent  instituted 
pending  action  against  co-venturors 
and  newly  formed  corporation  to  re- 
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strain  use  of  snch  name  by  newly 
formed  corporation  not  party  to 
agreement,  co-ventnrers  were  not  en- 
titled in  arbitration  controversy  to 
an  order  restraining  prosecution  of 
snch  action,  but  were  entitled  to  or- 
der directing  respondent  to  proceed 
with  arbitration  of  differences  be- 
tween co-ventnrers.  Marcus  v. 
ZavcU.  1046,  65  N.T^.2d  866. 

Where  contract  containing  arbitra- 
tion clause  was  admittedly  made,  ar- 
bitration was  required  to  be  ordered 
npon  motion  of  one  of  the  parties, 
even  though  it  was  claimed  that  con- 
tract had  been  canceled  by  act  of  the 
parties.  Application  of  Nu-Batts 
Corp.,  1»48,  81  N.T.S.24  284. 

On  motions  to  stay  or  to  compel 
arbitration,  the  only  issnes  which  may 
be  raised  are  whether  an  agreement 
to  arbitrate  was  made  and  whether 
one  of  the  parties  has  refused  to  ar- 
bitrate. Application  of  Swift  &  Co., 
1947,  76  N.y.S.2d  881. 

Where  parties  entered  into  a  joint 
venture  under  a  written  contract 
which  provided  that  profits  from  sale 
of  merchandise  were  to  be  divided 
equally,  that  party  conducting  sales 
was  to  render  monthly  accountings 
and  that  disputes  would  be  settled  by 
arbitration,  and  where  party  by  whom 
sales  were  conducted  refused  to  fur- 
nish monthly  accountings  for  over  a 
year  and  failed  to  proceed  to  arbitra- 
tion after  other  party  notified  it  of 
election  to  arbitrate,  motion  to  com- 
pel arbitration  would  be  granted  and 
cross  motion  for  stay  would  be  de- 
nied. Davis  Stewart  Commercial 
Corp.  v.  Strathcona  Co.,  1048,  81  N. 
Y..«>.2d  729. 

If,  under  unambiguous  terms  of 
agroement  callins  foi  arbitration, 
there  has  been  no  default,  court  may 
not  make  order  compelling  party  to 
procoed  to  arbitration  Alpert  v.  Ad- 
miration Knitwear  Co.,  1952,  304  N. 
Y.  1. 105  N.E.2d  561. 

Parties     bound     by    Agreement. — 

Where  a  suit  for  breach  of  con- 
tract raised  issues  concerning  the 
mutual  rights  and  obligations  of  the 
parties  to  the  contract,  and  those  is- 
sues had  to  be  resolved  by  reference 
to  an  interpretation  of  provisions  of 
the  contract,  they  were  comprehend- 
ed   within    the    scope    of    agreement 


which  provided  for  submission  to  ar- 
bitration of  "all  questions  that  may 
arise  under  this  contract  and  in  the 
performance  of  the  work  thereun- 
der," and  therefore,  arbitration  of 
snch  issues  could  not  be  avoided 
through  the  bringing  of  an  action 
framed  in  terms  of  breach  and  re- 
pudiation of  contract.  De  lillo 
Const.  Co.  v.  Lizza  &  Sons,  Inc 
1960,  7  N.Y.2d  102,  195  N.Y.S.2d  825. 

Plaintiffs  affirmed  existence  of  con- 
tract by  initiating  arbitration  pro- 
ceedings thereunder  and  could  not 
thereafter  bring  action  to  rescind  con- 
tract for  fraud  which  was  subject  of 
arbitration.  Dresdner  v.  Czeisler, 
1962,  33  Mi8C.2d  578,  226  N.Y.S.2d  64. 

Parties  to  valid  contract  may  agree 
that  any  and  all  controversies  shall  be 
submitted  to  arbitration,  and,  if  thej 
do,  courts  will  give  effect  to  their  in- 
tention. Horowitz  Bros.  &  Blargare- 
ten  V.  Misher,  1062,  32  Mi8C.2d  142, 
223  N.y.S.2d  184. 

Party  seeking  arbitration  under 
cross-motion  would  be  bound  by  what 
its  principals  had  already  deemed  to 
be  arbitrable.  Perrin  v.  Stetnpinski 
llealty  Corp.,  1962,  15  A.D.2d  91,  222 
N.Y.S.2d  liil.  appeal  dismissed  11  N. 
Y.2d  931,  228  N.Y.S.2d  683,  183  X.E. 
2d  85. 

One  is  under  no  duty  to  resort  to 
arbitration  unless  by  clear  language  he 
has  so  agreed.  Joyce  Research  &  De- 
velopment Corp.  V.  Equi-Flow  Division 
of  Vibro  Mfg.  Co.,  1901.  31  Misc.2d 
052,  221  N'.Y.S.2d  164,  affirmed  15  A. 
1>.2<1  S21,  226  N.Y.S.2d  675. 

Where  dispute  comes  within  scope 
of  arbitration  clause,  it  must  be  set- 
tled by  arbitration,  if  demanded  by 
either  party.  Demchick  v.  American 
Eutcctic  Welding  Alloys  Sales  Co., 
1960,  22  Mi8c.2d  920,  201  N.Y.S.2d 
819.  affirmed  11  A.D.2d  771,  204  N. 
Y.S.2d  889. 

That  a  party  has  signified  his  wil- 
lingness to  arbitrate  some  disputes 
does  not  bind  him  to  arbitrate  all  oth- ' 
er  disputes  merely  because  of  the  gen- 
eral identity  of  the  adversary  interests 
or  the  interrelationship  of  the  transac- 
tions involved.  Renis  Fabrics  Corp.  t. 
Millworth  Converting  Corp.,  1960,  25 
Misc.2d  280,  201  N.Y.S.2d  13. 

Where  residuary  legatee  was  not  a 
party  to  executrix'  agreement  whidi 
provided  for  sale  of  stock  of  deceased 
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and  for  arbitration  of  any  controver- 
sy or  claim  arising  out  of  agreement, 
residaary  legatee  conld  not  be  com- 
pelled to  participate  in  the  arbitra- 
tion. In  re  Podoksik's  Will,  1958, 
12  Misc.2d  733,  171  N.Y.S.2d  424. 

Only  the  parties  to  arbitration 
agreement  are  bound  to  comply  there- 
-with.    Id. 

Having  contracted  to  arbitrate 
their  differences  by  contract,  parties 
-would  be  bound  by  contract,  and  such 
agreement  woold  of  necessity  be  en- 
forced; parties  having  selected  an 
exclusive  remedy  for  settlement  of 
their  disputes  they  should  be  relegat- 
ed solely  to  that  remedy.  Diamond 
V.  Dougfield,  Ina,  1956,  159  N.Y.S.2d 
750. 

Where  reverse  side  of  carpet  clean- 
ing company's  receipt  contained  ar- 
bitration clause  which  required  cus- 
tomer's claims  to  be  arbitrated  but 
which  permitted  company's  claims 
for  money  due  to  be  litigated  in  the 
«ourt8,  at  company's  option,  arbitra- 
tion clause  was  lacking  in  mutuality 
and  unenforceable.  Deutsch  v.  Long 
Island  Carpet  Cleaning  Co.,  1956,  5 
Misc.2d  684,  158  N.Y.S.2d  876. 

A  third  party  action  does  not  de- 
prive a  contracting  party  from  ob- 
taining right  to  arbitration  where 
there  exists  a  present  controversy 
which  is  within  the  intended  scope  of 
arbitration  at  the  time  of  the  con- 
tract. West  Side  Tobacco  &  Confec- 
tionery Corp.  V.  Fidelity  &  Deposit 
<Jo.,  1956.  156  N.Y.S.2d  62. 

Utilization  of  third-party  procedure 
-could  not  be  made  basis  for  ignoring, 
against  wishes  of  third-party-defend- 
ant who  had  neither  waived  nor 
abandoned  his  right  to  demand  arbi- 
tration under  agreement  between 
third-party-plaintiff  and  third-party- 
defendant,  express  agreement  provid- 
ing for  arbitration  of  gnestions  aris- 
ing from  contract  involved  in  action. 
Knolls  Co-op.  Section  No.  1,  Inc.  v. 
Hennessy,  1956,  3  Misc.2d  220,  150 
N.Y.S.2d  713. 

A  party  to  an  arbitration  proceed- 
ing who  participates  in  the  selection 
of  arbitrators  may  not  raise  issue 
as  to  the  existence  of  a  contractual 
provision  for  arbitration.  Simplex 
liach.  Tool  Corp.  v.  Swind  Machin- 
ery Co.,  1955,  16  Mi8C.2d  85,  144 
N.T.S.2d  695. 


Sole  remedy  for  breach  of  con- 
tract containing  arbitration  clause 
was  by  arbitration.  Michael  v.  Dade 
Bros.,  Inc.,  1955,  143  N.'S:.S.2d  710, 
affirmed  1  A.D.2d  1000,  152  N.T.S.2d 
414. 

Where  indemnity  bond  given  in  con- 
nection with  construction  contract 
was  penal  in  nature,  cause  of  action 
based  thereon  was  not  subject  to  ar- 
bitration even  if  construction  con- 
tract contained  an  effective  arbitra- 
tion clause.  Nortbridge  Co-op.  Sec- 
tion No.  1  V.  32nd  Ave.  Const.  Corp., 
1955,  139  N.T.S.2d  37. 

Jndidal  policy  is  not  to  enforce  that 
part  of  arbitration  contract  which, 
for  its  breach,  departs  from  reason- 
ably responsive  and  appropriate  dam- 
ages and  fixes  damages  by  way  of 
penalty,  punishment,  or  example. 
Publishers'  Ass'n  of  New  York  City 
V.  Newspaper  &  Mail  Deliverers' 
Union  of  N.  Y.,  1952,  280  App.Div. 
600,  114  N.Y.S.2d  401. 

Generally,  third  persons  not  parties 
to  an  arbitration  agreement  or  to  a 
principal  contract  containing  an  arbi- 
tration danse,  or  claiming  under  snch 
parties,  are  not  bound  by  the  arbitra- 
tion agreement.  Application  of  Jaco- 
by,  1942,  33  N.Y.S.2d  621. 

Where  parties  have  specified  in 
agreement  that  arbitration  most  be 
instituted  prior  to  spedfied  date,  it  ia 
presumed  that  parties  intended  to  b« 
bound  by  provision  and  that  partic- 
ular date  mentioned  is  an  essential 
part  of  contract.  Application  of 
Broadway-Fortieth  St.  Corp.,  1946, 
271  App.Div.  219,  62  N.Y.S.2d  888. 
affirmed  296  N.Y.  165,  71  N.E.2d  451. 

Where  buyer  sent  purchase  orders 
stating  that  seller  should  sign  and  re- 
turn copy,  and  orders  on  reverse  side 
provided  for  arbitration  of  any  con- 
troversy and  that  terms  of  orders 
were  deemed  accepted  if  seller  failed 
to  advise  to  the  contrary,  and  seller 
neither  signed  nor  returned  ctrders 
but  sent  its  own  memorandum  of  sale 
without  reference  to  buyer's  orders, 
seller  was  not  bound  by  arbitration 
condition  in  buyer's  orders  and  buy- 
er's only  recourse  on  complaint  that 
goods  were  defective  was  to  the 
courts.  Albrecht  Chemical  Co.  v.  An- 
derson Trading  Corp.,  1949,  298  N.Y. 
437,  84  N.E.2d  625,  appeal  granted 
274  App.Div.  925,  85  N.Y.S.2d  301. 
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Third  party  claiming  ai  owner  of 
stored  effects  bat  not  a  party  to  arbi- 
tration agreement  bad  no  standing  to 
interpose  objection  to  motion  to  con- 
firm award  of  arbitrators.  In  re 
Spottswood,  1946,  88  N.Y.S.2d  572. 

Where  organisation  and  association 
entered  into  a  basic  agreement  provid- 
ing for  arbitration  of  all  disputes  and 
controversies  between  members  of  the 
two  organizations  and  that  any  mem- 
ber of  each  organization  by  applying 
for  a  franchise  and  accepting  the  same 
should  be  deemed  to  have  subscribed 
to  the  terms  of  the  basic  contract, 
arbitration  clause  was  binding  upon 
members  of  the  two  organizations. 
Application  of  Chakrin,  1950,  07  N. 
X.S.2d  268. 

When  parties  agree  to  arbitrate  in 
named  jurisdiction  they  in  fact  under- 
take to  submit  themselves  to  any  pro- 
cedures in  thai  Jurisdiction  necessary 
to  bring  arbitration  to  effective  con- 
clusion. Application  of  L.  N.  Jack- 
son &  Co..  1951,  106  N.Y.S.2d  725. 

Under  arbitration  agreement  pro- 
viding in  effect  that  parties  thereto 
would  submit  for  arbitration  any  dis- 
pute then  existing  or  which  liiight 
afterwards  arise,  where  party  to 
agreement  interfered  with  contractual 
relationship  between  a  customer  and 
plaintiff  and  subsequently  plaintiff  be- 
came a  party  to  arbitration  agree- 
ment, and  thereafter  discovered  the 
interference,  dispute  arose  after  plain- 
tiff became  a  party  to  agreement,  and 
arbitrator  had  jurisdiction.  Ever 
Ready  Linen  Supply  &  Laundry  Co.  v. 
Modern-Silver  Linen  Supply  Co.,  1952, 
112  N.T.S.2d  806. 

Enforcement  by  Benefleiary.— 
Where  parties  had  entered  into  a 
pre-organization  agreement  for  for- 
mation of  a  corporation,  which  agree- 
ment contained  an  arbitration  clause 
to  effect  that  any  dispute  was  subject 
to  arbitration  and  that  no  suit  at 
law  or  in  equity  based  on  dispute 
should  be  instituted  by  either  party 
other  than  to  enforce  the  award  of 
arbitrator,  a  corporation  organized 
pursuant  to  such  pre-organization 
agreement  was  a  "proper  party"  in 
proceeding  to  compel  arbitration  un- 
der the  agreement,  since  corporation 
could  avail  itself  of  rights  and  bene- 
fits of  pre-organization  agreement  as 
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a  beneficiary  thereof.    Application  of 
Jaeoby,   1942,  83  N.Y.S.2d  821. 

Under  the  law  relating  to  arbitra- 
tion, the  Supreme  Court  most  give 
due  regard  to  the  arbitration  method 
and  procedure  prescribed  by  contract 
of  parties,  and  court  must  follow 
methods  provided  by  parties  for  nam- 
ing or  appointing  arbitrator,  and  can 
designate  arbitrator  only  !f  snch 
method  is  not  availed  of  by  a  party 
or  If  there  is  fi  lapse  in  naming  arbi- 
trator, and  court's  power  to  provide 
for  arbitration  by  single  arbitrator  is 
limited  to  those  cases  where  parties 
have  not  provided  otherwise.  Llp- 
schutt  V.  Outwirth,  19B2,  304  N.Y.  58, 
106  N.E.2d  8. 

Rehearing.— In  proceedings  to  das- 
sify  apartment  house  under  arbitra- 
tion agreement  providing  for  payment 
of  scheduled  minimum  wages  upon  de- 
termination of  classification  of  apart- 
ment house  building  and  for  relief  in 
cases  of  hardship  arising  out  of  such 
classification,  refusal  of  artntrator  to 
hear  apartment  house  owner's  dis- 
tress plea  which  was  not  made  until 
proceedings  to  dassify  apartment 
house  were  half  over  was  error  re- 
quiring a  rehearing  before  same  arln- 
trator.  Application  of  Sullivan  1942 
33  N.Y.S.2d  606. 

Appointment     of     Arbitrators.     — 

Petitioner  who  parUcipated  in  ap- 
pointment of  arbitrators  thereby  con- 
curred that  there  was  valid  contract 
and  arbitrable  dispute  to  be  deter- 
mined under  arbitration  clause  of 
contract.  Diesel  Const.  Co.  v.  Ste- 
wart Tenants  Corp.,  1962,  33  Misc.2d 
1090.  228  N.r.S.2d  385. 

Court  could  name  arbitrator,  where 
association  named  in  arbitration  con- 
tracts refused  to  designate  arbitrator 
ns  provided  in  contracts.  Horowitz 
Bros.  &  Margareten,  1962,  32  Misc  2d 
142,  223  N.Y.S.2d  184. 

Where  contract  provided  in  part  that 
arbitration  should  be  had  before  three 
arbitrators  consisting  of  the  parties, 
or  their  successors,  and  an  umpire  to 
be  appointed  by  "the  judge  of  the 
County  Court  of  Queens  County", 
since  parties  would  in  fact  be  expect- 
ed to  act  as  litigants  rather  than  as 
arbitrators,  it  must  have  been  con- 
templated that  determination  would 
actually  be  made  by  umpire  alone, 
and    hence    provision    that    parties 
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serve  as  arbitrators  could  be  exdsed 
and  arbitration  of  any  dispute  of  law 
or  fact  concerning  interpretation  of 
terms  of  the  contract  proceed  before 
a  single  arbitrator  to  be  appointed  by 
judge  of  such  court.  Pisciotta  v. 
Newspaper  Enterprises,  Inc.,  1958,  5 
A.D.2d  1014, 174  N.T.S.2d  419,  motion 
granted  4  N.T.2d  959,  175  N.Y.S.2d 
827,  motion  granted  5  N.'7.2d  784, 180 
N.T.S.2d  310. 

Where  parties  to  agreement  had 
provided  therein  for  arbitration  of  dis- 
putes, bat  respondent  had  refused  to 
name  an  arbitrator  as  required  by 
agreement,  court  would  direct  that 
each  party  name  an  arbitrator  within 
ten  days,  in  default  of  which  court 
would  appoint  arbitrators  to  fill  va- 
cancies of  those  who  had  resigned,  as 
it  was  authorized  to  do  by  statute. 
WeUer  v.  Zucker,  1953,  127  N.I.S.2d 
74. 

Where  written  agreement  for  or- 
ganization of  corporation  provided 
that  the  two  incorporators,  between 
whom  the  voting  stock  and  manage- 
ment were  equall,  divided,  in  case  of 
disagreement  concerning  the  policies 
of  the  management  of  the  corpora- 
tion's affairs,  should  submit  to  arbi- 
tration, and  cne  incorporator  com- 
menced a  stockholder's  derivative  ac- 
tion claiming  that  the  other  incorpo- 
rator had  deliberately  wrecked  the 
corporation  and  was  .rasting  and  dis- 
posing of  its  property  without  con- 
sideration, that  incorporator  who  was 
charged  with  having  deliberately 
wrecked  the  corporation  was  entitled 
to  have  an  arbitrator  appointed  for 
the  incorporator  who  instituted  the 
action.  Application  of  Carl,  1942, 
263  App.Div.  887,  32  N.Y.S.2d  410. 

N.Y.Civil  Practice  Act,  {  1462  au- 
thorizing court  to  designate  an  ar- 
bitrator in  event  of  failure  to  appoint 
arbitrator  under  contract  for  arbi- 
tration should  not  be  interpreted  as 
showing  an  intention  by  legislature 
to  re-write  contracts  of  arbitration, 
and  applies  only  to  a  failure  to  co- 
operate or  to  avail  oneself  of  the 
allowed  method  while  arbitration 
agreement  is  still  in  force.  Applica- 
tion of  Broadway-Fortieth  St.  Corp., 
1946,  271  App.Div.  219,  62  N.T.S.2d 
888,  affirmed  296  N.T.  165,  71  N.E. 
2d  451;  Prosperity  Co.  v.  American 
Laundry    Machinery    Co.,    1947,    271 


APP.1MV.  622,  67  N.T.S.2d   669,   af- 
firmed 297  N.Y.  486,  74  N.E.2d  188w 

Where  lease  provided  arbitration 
procedure  for  fixing  rent  and  speci- 
fied time  within  which  arbitration 
must  occur,  and  such  time  had  ex- 
pired, N.Y.Civil  Practice  Act,  S  14B2 
authorizing  courts  to  designate  ar- 
bitrator was  inapplicable  and  could 
not  then  be  resorted  to  as  ground 
for  appointment  of  arbitrators.     Id. 

Where  the  contractual  provisions 
for  arbitration  have  expired  by  their 
own  terms.  Civil  Practice  Act,  {  1452, 
respecting  procedure  in  case  of  fail- 
ure to  name  arbitrator  or  umpire  has 
no  application.  Broadway-Fortieth 
St.  Corp.  V.  President  and  Directors 
of  Manhattan  Co.,  1947,  296  N.Y. 
165,  71  N.B.2d  451. 

Where  name  of  same  arbitrator 
appeared  on  many  similar  agreements 
entered  into  with  other  customers, 
and  customer  was  not  aware  of  such 
fact  at  time  of  signing  of  arbitration 
agreement,  customer  would  not  b« 
required  to  appear  before  such  arbi- 
trator, and  court  would  name  new 
arbitrator  if  customer  and  other  par- 
ty to  agreement  could  not  agree  on 
new  arbitrator.  Triangle  Linen  Serv- 
ice V.  M.  &  M.  Candy  Lunch,  1948, 
193  Misc.  691,  84  N.Y.S.2d  637. 

In  a  proceeding  to  stay  an  arbitra- 
tion proceeding,  only  issues  which 
may  be  decided  by  court  are  those 
which  arise  as  to  making  of  contract 
to  arbitrate  and  the  failure  to  com- 
ply therewith.  Application  of  Min- 
kin,  1951,  279  App.Div.  226,  108  N.Y. 
S.2d  945,  304  N.Y.  617,  107  N.E.2d 
94. 

Fact  that  one  party  to  contract 
providing  that  no  suit  should  be 
brought  or  arbitration  initiated  unless 
suit  or  arbitration  was  initiated  with- 
in one  year  from  date  of  contract, 
suggested  a  continuance  of  negotia- 
tions toward  a  profitable  adjustment 
of  dispute,  and  fact  that  protracted 
negotiations  ensued,  did  not  preclude 
party  who  sus;gested  continuance  of 
negotiations  from  making  motion  to 
stay  arbitration  proceedings  because 
proceedings  were  not  brought  within 
one  year.  Application  of  Trimount 
Clothing  Co.,  1952.  112  N.Y.S.2d  814. 

Damages.— If  the  parties  to  a  con- 
tract agree  that  any  and  all  contro- 


221 


Digitized  by 


Google 


§  454 


NEW  YORK  LAW  OF  CONTRACTS 


versies  growing  out  of  the  contract 
shall  be  submitted  to  arbitration,  or 
■o  agree  in  a  form  substantially  equiv- 
alent, the  arbitrators  are  not  limited 
to  an  adjudication  of  the  breach,  bat 
may  assess  damages.  Ideal  Novelty 
&  Toy  Co.  V.  Ptatt,  1942,  37  N.YJS. 

2d  soa 

An  agreement  to  arbitrate  any  and 
all  controversies  arising  under  a  con- 
tract will  be  construed  as  affording 
authority  to  assess  damages  against 
the  party  In  default;  but  the  iasu« 
must  turn  upon  intent  of  the  parties 
as  expressed  in  their  agreement.  Util- 
ity Laundry  Service  v.  SUar,  1949. 
300  N.Y.  255.  00  N.E.2d  178. 

Where  contract  exculpated  owner 
from  damage  claim  based  on  its  fault, 
unless  claimed  fault  resulting  in  dam- 
age to  contractor  was  of  a  character 
not  fairly  within  contemplation  of  par- 
tics  when  they  entered  into  contract, 
C9ntractor  would  not  be  entitled  to  ar- 
bitration of  any  cause  of  action  for 
damages  due  to  fault  of  owner,  since 
the  parties  must  agree  as  to  the  sub- 
ject matter  of  arbitration  and  it  could 
not  be  presumed  that  they  had  agreed 
to  what  was  not  contemplated  by  them 
when  agreement  was  made.  Herbert 
G.  Martin.  Inc.  v.  Municipal  Bousing 
Authority  for  City  of  Yonkers,  1950, 
277  App.Div.  904,  08  N.ir.S.2d  491. 

Excuses  for  Failure  to  Arbitrated— 
Even  if  dispute  between  plaintiff  and 
defendant  was  arbitrable  under  con- 
tract unifying  their  activities  and  con- 
solidating their  property  holdings,  de- 
fendant was  under  no  duty  to  comply 
with  demand  for  arbitration  made  by 
an  individual  who  was  not  shown  to 
have  been  authorized  by  the  plaintiff 
to  demand  arbitration.  Congregation 
Anshe  Kesser  v.  Jewish  Community 
Center  of  Corona,  L.  I.,  Inc.,  1958,  6 
A.D.2d  1011,  174  N.T.S.2d  178. 

That  a  provision  for  arbitration  in  a 
contract  to  which  defendant  was  a 
party  was  not  called  to  defendant's 
attention  did  not  relieve  defendant 
from  obligation  to  submit  to  arbi- 
tration. In  re  Federated  Textiles, 
1942,  37  N.Y.S.2d  468,  reversed  on 
other  grounds  265  App.Div.  262,  38 
N.y.S.2d  493. 

So  long  as  agreement  for  arbitra- 
tion has  not  been  terminated,  arbitra- 
tion thereunder  may  be  ordered  even 
though   it  is   claimed   that   applicant 


for  arbitration  has  committed  a 
breach  justifying  rescission.  Appli- 
cation of  Metropolitan  Life  Ins.  Co., 
1949,  194  Misc.  511,  86  N.T.S.2d  71& 

Stay  of  Arbitratioa  Proceedings. — 
Order  denying  stay  of  arbitration 
was  final  order,  and  certification  of 
questions  on  grant  of  leave  to  appeal 
was  neither  necessary  nor  authorized. 
Associated  Metals  &  Minerals  Corp.  v. 
Kemikalija,  1962,  10  N.Y.2d  298, 
222  N.Y.S.2d  313,  178  N.E.2d  715. 

On  application  for  permanent  stay 
of  arbitration  proceeding,  court  could 
not  consider  merits  of  controversy. 
Application  of  Plein,  1962,  17  A.D.2d 
633,  230  N.T.S.2d  633. 

Participation  in  selection  of  arbitra- 
tors alone  does  not  affect  right  to 
move  for  stay  of  arbitration  on  ground 
that  claim  sought  to  be  arbitrated  is 
barred  by  statute  of  limitation  as  long 
as  motion  for  stay  is  filed  before  hear- 
ing of  arbitration.  Diesel  Const.  Co. 
V.  Stewart  Tenants  Corp.,  1962,  33 
Misc.2d  1090,  228  N.Y.S.2d  385. 

Seller's  right,  under  arbitration 
agreement,  to  choice  of  one  of  three 
arbitration  forums,  did  not  entitle  it  to 
stay  of  arbitration  in  forum  chosen  by 
buyer,  where  buyer  had  afforded  all 
parties  ample  opportunity  to  select 
forum  before  selecting  one  itself.  Ap- 
plication of  Rieger,  1962,  34  MiBc.2d 
359,  228  N.Y.S.2d  242. 

Where  wife  sought  arbitration  un- 
der agreement  providing  for  submis- 
sion of  any  dispute  as  to  a  corporation 
to  arbitration,  husband  who  partici- 
pated in  the  arbitration  process  was 
barred  from  attempt  to  stay  the  pro- 
ceeding. Application  of  Glatstian, 
1962,  16  A.D.2d  631,  226  N.Y.S.2d 
808. 

Where  arbitration  agreement  pro- 
vided for  submission  of  any  dispute  as 
to  corporation  to  arbitration,  action 
contemplating  a  determination  of  the 
status  of  wife  as  a  stockholder  which 
was  essentially  the  issue  to  be  tried  in 
the  Supreme  Court,  should  be  stayed. 
Id. 

CivU  Practice  Act,  §  1458(2)  per- 
mitting an  application  for  stay  of  ar- 
bitration on  issue  of  failure  to  com- 
ply with  contract  or  submission  by  mo- 
tion served  within  ten  days  must  be 
complied  with  before  a  party  seek- 
ing the  stay  attempts  to  enforce  the 
rights  granted   under  Civil   Practice 
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Act,  S  1458(2).  Motor  Vehicle  Ace. 
Indemnification  Corp.  v.  Fenrich,  1962, 
33  Misc.2d  200,  202,  2S4  N.Y.S.2d 
1014. 

Party  denominated  as  seller  on  face 
o£  sales  contract  providing  for  arbi- 
tration could  not  stay  buyer's  arbitra- 
tion on  ground  that  it  was  merely  sell- 
ing agent  for  disclosed  principal  when 
oral  explanation  by  affidavits  as  to  in- 
terests of  others  whose  names  ap- 
peared in  agreement  was  insufficient 
to  deny  right  of  arbitration  as  pro- 
vided in  contract  between  buyer  and 
seller.  Application  of  Clyde  Fashions, 
Limited,  1962, 15  A.D.2d  482,  222  N.Y. 
S.2d  545. 

Right  to  stay  of  arbitration  and  to 
test  arbitrability  of  dispute  are  lost 
by  participation  in  selection  of  ar- 
bitrator or  in  proceedings.  Applica- 
tion of  Dalcro  Corp.,  1961, Misc. 

2d  ,  213  N.Y.S.2d  661.     See  also, 

Motor  Vehicle  Ace.  Indemnification 
Corp.  V.  Fenrich,  1962,  33  Misc.2d 
200,  224  N.Y.S.2d  1014. 

Motion  to  stay  arbitration  proceed- 
ing could  not  be  sustained  on  con- 
elusory  statements  alone  but  they 
must  be  substantiated  with  facts. 
General  Knitting  Mills,  Inc.  v,  Rudd 

Plastic  Fabrics  Corp.,  1961, Misc. 

2d ,  212  N.Y.S.2d  783. 

A  party's  request  to  adversary  for 
extension  of  time  to  file  answering 
statement  and  claim  and  to  select  ar- 
bitrators barred  such  party  from  sub- 
sequently mo^•^ng  to  stay  arbitration 
on  ground  that  right  to  arbitrate  was 
premature  as  to  some  matters  and 
that  other  matters  were  not  arbitra- 
ble. Mayfair  Super  Markets,  Inc.  v. 
Tantleff,  1901,  27  Miac.2d  599,  212 
N.Y.S.2d  571,  affirmed  13  A.D.2d  488, 
212  N.Y.S.2d  570. 

Motion  to  stay  arbitration  wag  prop- 
erly denie<l  where  demand  raised  is- 
sues arbitrable  under  agreement.    Id. 

Arbitration  would  be  stayed  until 
issue  whether  agreement,  which  con- 
tained provision  for  arbitration,  had 
been  materially  altered  by  party  de- 
manding arbitration  was  determined. 
Mike's  Merry  Go  Round  Restaurant, 
Inc.  V.  Lincoln  Service,  Inc.,  1961, 
Misc.2d  ,  211  N.Y.S.2d  346. 

Evidence  in  owner's  proceeding  to 
stay  arbitration  under  construction 
contract  raised  questions  of  fact  re- 
quiring determination  as  to  whether 


owner  had  been  aware  of  arbitration 
clause  allegedly  incorporated  by  ref- 
erence and  whether  contractor's  de- 
mand for  arbitration  had  been  timely. 
Greater  New  York  Terminal,  Inc.  v. 
Horn  Const.  Co.,  1961,  12  A.D.2d 
820,  210  N.Y.S.2d  316. 

Arbitrators  need  not  have  been  final- 
ly and  permanently  selected  in  order 
for  a  party  to  be  deemed  to  have 
participated  in  their  selection;  and 
party  who  had  specifically  requested 
more  time  in  which  to  answer  and  to 
choose  arbitrators  had  participated 
in  selection  of  arbitrators  and  in  arbi- 
tration proceeding  and  was  thus  pre- 
cluded from  having  arbitration  stayed. 
Application  of  De  Laurentiis,  1960,  26 
Misc.2d  371,  207  N.Y.S.2d  20,  affirmed 
12  A.D.2d  477,  207  N.Y.S.2d  317.  re- 
argument  &  appeal  denied  12  A.D.2d 
748,  210  N.Y.S.2d  755,  motion  grant- 
ed 9  N.Y.2d  756,  214  N.Y.S.2d  736, 
affirmed  9  N.Y.2d  503,  215  N.Y.S.2d 
60. 

In  determining  motion  to  stay  arbi- 
tration, court  need  not  and  should  not 
determine  more  than  that  there  is 
an  issue  as  to  interpretation  and  ap- 
plicability of  provision  for  arbitrator. 
Application  of  Rosenthal-Block  China 
Corp.,  1960,  11  A.D.2d  981,  205  N.Y. 
S.2d  502. 

Where  plaintiff  seeking  to  rescind 
contract  on  ground  of  fraud  in  the 
procurement  thereof  had  participat- 
ed in  selection  of  arbitrators  and  oth- 
erwise taken  part  in  arbitration  pro- 
ceedings provided  by  contract  after  he 
became  aware  of  alleged  fraud,  plain- 
tiff was  not  entitled  to  stay  its  fur- 
ther progress.  Milton  L.  Ehrlich, 
Inc.  V.  Swiss  Const.  Corp.,  1960,  11 
A.D.2d   644,  201  N.Y.S.2d   133. 

Under  Civil  Practice  Act,  §  1458-a, 
providing  that  arbitration  shall  be 
stayed  if  at  the  time  of  giving  notice 
of  intention  to  arbitrate  or  making  a 
demand  to  arbitrate  a  claim  would  be 
barred  by  an  existing  statute  of  Umi- 
tations  if  such  claim  were  asserted 
in  court,  arbitration  will  be  stayed  un- 
less a  notice  or  demand  initiating  ar- 
bitration is  made  before  the  statute 
of  limitations  has  barred  the  claim, 
and  the  mere  knowledge  by  the  party 
against  whom  arbitration  is  sought 
that  another  party  may  at  some  fu- 
ture time  intend  to  invoke  arbitration 
or  even  that  he  is  preparing  for  it. 
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does  not  satisfy  sach  requ'rement. 
Application  of  Plastic  Molded  Arts 
(3orp.,  1960.  23  Mi8C.2d  839,  200  N. 
Y.S.2d  858,  affirmed  11  A.D^  668, 
204  N.X.S.2d  78. 

Where  it  was  not  ontil  after  re- 
spondent bad  commenced  arbitration 
proceedings  tliat  petitioner  first  ad- 
mitted its  liability,  and  reason  for 
nonpayment  was  that  petitioner 
claimed  a  setoff  against  respondent  in 
another  matter,  by  demanding  snch 
setoff,  petitioner  created  an  arbitra- 
ble controversy,  and  arbitration 
wonld  not  be  stayed  nnder  snch  cir- 
cumstances, despite  petitioner's  ad- 
mission of  liability.  Application  of 
Associated  Metals  &  Minerals  Corp., 
1960,  23  Misc.2d  98,  198  N.T.S.2d 
743.  affirmed  11  A.D.2d  988,  205  N.Y. 
S.2d  176,  appeal  granted  12  A.D.2d 
595,  209  N.Y.S.2d  532. 

Admission  of  liability  subsequent 
to  commencement  of  arbitration  pro- 
ceedings does  not  justify  a  stay  of 
such  proceeding.    Id. 

On  a  motion  to  stay  arbitration, 
court  is  not  authorized  to  consider 
merits  of  controversy,  but  only  per- 
tinent questions  to  be  determined  are 
whether  there  is  a  contract  to  arbi- 
trate, whether  there  is  in  fact  a  dis- 
pute and  whether  there  is  a  refusal 
to  arbitrate,  and  every  other  issue  in 
proceeding,  whether  of  fact  or  law  or 
whether  raised  by  denial  or  defense, 
is  for  the  arbitrator.    Russeks  Fifth 

Ave.,  Inc.  v.  Wagner,  1960, Misc. 

2d   ,    197   N.Y.S.2d    965. 

Party  who  has  participated  in  se- 
lection of  arbitrators  or  in  any  of 
proceedings  before  them  may  not  ob- 
tain stay  of  arbitration  proceeding. 
Milton  Jj.  Ehrlich,  Inc.  v.  Swiss  Const. 
Corp.,  1960,  21  Misc.2d  506,  197  N.Y. 
S.2d  668. 

Stay  provisions  of  Civil  Practice 
Act  article  should  be  so  construed  as 
to  further  legislative  intent  to  hold 
parties  to  their  agreements  to  arbi- 
trate.   Id. 

On  application  for  stay  of  arbitra- 
tion, court  may  deal  only  with  making 
of  contract  for  arbitration,  and  all 
acts  of  parties  subsequent  to  making 
of  contract  which  raise  issues  of  fact 
or  law  lie  exclusively  within  jurisdic- 
tion of  arbitrators.  Application  of 
Wetzler,  1959,  16  Misc.2d  524,  183 


N.T.S.2d  822,  modified  on  otiter 
grounds  9  A.D.2d  611,  191  N.Y3.2d 
68,  appeal  denied  9  A.D.2d  678,  193 
N.Y.S.2d  222. 

Where  letter,  relied  upon  as  en- 
titling contractor  to  arbitration,  pro- 
vided that  those  provisions  of  contract 
which  made  architect  the  arbiter  of 
certain  disputes  between  contractor 
and  owner  should  be  superseded,  but 
letter  did  not  extend  to  types  of  arl»- 
trable  disputes  beyond  those  which  the 
contract  authorized  the  architect  to 
determine,  contractual  provision  for 
determinations  by  architect  were  not 
broad  enough  to  encompass  claims  of 
improper  performance  arising  after 
completion  of  work  and  cessation  of 
duties  of  architect  and  arbitration 
would  be  stayed  in  absence  of  claim 
that  there  was  an  express  stipulation 
in  contract  authorizing  demand  for 
arbitration  after  final  payment.  Ap- 
plication of  John  H.  French  Co.,  1959, 
15  Misc.2d  442,  181  N.Y.S.2d  810. 

On  application  to  stay  arbitration, 
in  considering  whether  an  arbitrable 
issue  exists,  court  must  necessarily 
look  into  the  merits  of  purported  con- 
troversy, not  to  determine  the  merits 
but  to  discover  whether  an  arbitrable 
issue  is  presented.  Application  of 
Denizcilik  Bankasi  Turk  Anonim 
Ortakligi,  1958,  13  MiscJZd  624,  177 
N.Y.S.2d  532. 

Where  proceeding  was  brought  to 
direct  that  arbitration  proceed  in  ac- 
cordance with  alleged  contract,  but  it 
was  alleged  in  a  cross-petition  that 
contract  was  intended  by  the  parties 
to  be  but  a  sham,  factual  questions 
concerning  enfordbility  of  contract 
could  not  be  determined  upon  record 
and  arbitration  would  be  stayed  pend- 
ing determination  of  issue  of  enford- 
bility of  alleged  contract.  Settineri 
V.  Jacobs,  1958,  5  AJ).2d  885,  172 
N.Y.S.2d  620. 

Where  substanca  of  any  ibsne  which 
would  be  litigated  in  action  to  fore- 
close lien  was  subject  under  contract 
to  arbitration,  subcontractor  was  en- 
titied  to  an  order  staying  contractor 
from  all  proceedings  in  connection 
with  discharge  of  public  improvement 
lien  filed  by  subcontractor  until  arbi- 
tration was  complete.  liaa»  &  Sona, 
Inc.  V.  De  Ullo  Const  Co.,  18B8k  11 
Misc.2d  295,  171  N.TJ9.2d  76a 
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Where  parties  contracted  in  writ- 
ing to  arbitrate  future  disputes  con- 
cerning interpretation  of  terms  of  an 
agreement.  Supreme  Court,  Special 
Term,  did  not  liave  jurisdiction  to 
bear  and  determine  motion  to  stay 
arbitration  of  controversy  arising 
after  execution  of  contract.  Pisciotta 
V.  Newspaper  Enterprises,  Inc.,  1958, 

Misc.2d  .   171  N.Y.S.2d  555, 

modified  on  otiier  grounds  5  A.D.2d 
1014,  174  N.T.S.2d  419,  motion  grant- 
ed 4  N.T.2d  959,  175  N.Y.S.2d  827. 

Where  organizers  of  corporation 
agreed  to  submit  to  arbitration  all 
disputes  with  respect  to  all  "rights, 
obligations,  duties  and  requirements, 
under  and  by  virtue  of  the  provisions 
of  this  Agreement",  and  corporation 
acting  through  two  of  the  three  or- 
ganizers contracted,  with  alleged  oral 
consent  of  third  organizer,  to  sell  cor- 
poration's only  asset,  third  organizer 
conld  not  stay  arbitration  proceeding 
instituted  by  others  on  theory  that 
there  was  no  dispute  and  that  even  if 
there  was  one  it  was  not  justiciable, 
since  questions  whether  third  organ- 
izer repudiated  his  act  and  whether 
bis  oral  consent  in  face  of  prohibition 
in  contract  against  oral  modification 
was  legally  binding  were  disputes  sub- 
ject to  arbitration.  Application  of 
Grazi,  1958,  11  Misc.2d  130,  171  N.T. 
S.2d428. 

Where  petitioner  assigned  two  defi- 
nite reasons  for  refusing  to  sign  con- 
tract embodying  arbitration  provisions 
without  assigning  any  objections  to 
arbitration  provisions,  petitioner,  by 
its  acts  and  conduct,  assented  to  arbi- 
tration provisions,  and  was  not  en- 
titled to  a  stay  of  arbitration.  Slifka 
Fabrics  v.  Schneider  Silk  Mills,  Inc., 
1958,  10  Mi8c.2d  49,  171  N.Y.SJZd  56. 

Where  demand  for  arbitration  did 
not  contain  the  notice  required  by 
oobdlvision  2  of  section  1458  of  the 
Civil  Practice  Act,  the  ten-day  limita- 
tion in  the  contract  to  move  for  stay 
of  arUtration  was  not  applicable.  Ap- 
plication of  Duke  Iiaboratories,  1957, 
0  Misc2d  779,  168  N.Y.S.2d  998. 

A  party  may  stay  arbitration  where 
there  is  no  valid  contract  to  arbitrate. 
Cross  &  Brown  Co.  v.  Nelson,  1957, 
4  A.D.2d  601,  167  N.Y.S.2d  573. 

Under  subd.  2  of  section  1458  of  the 
Civil  Practice  Act,  a  party  against 
whom    arbitration    is    sought    to    be 
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compelled  can  obtain  a  stay  of  such 
arbitration  where  his  affidavits  raise 
a  substantial  issue  as  to  the  making 
of  the  agreement  to  arbitrate.  Ap- 
plication of  Eimco  Corp.,  1957,  6 
Misc.2d  422,  163  N.Y.S.2d  273. 

Where  there  was  an  arbitrable  dis- 
pute presented  under  a  written  agree- 
ment and  a  refusal  to  arbitrate  was 
interposed  by  the  petitioner,  peti- 
tioner's application  for  stay  of  arbi- 
tration was  denied.  Application  of 
Delphi  Mfg.  Co.,  1956,  15  Mi8c.2d 
337,  157  N.Y.S.2d  412. 

Only  questions  to  be  determined  on 
motion  to  stay  arbitration  are 
whether,  there  is  a  contract  to  arbi- 
trate, there  is  a  refusal  to  arbitrate 
and  there  is  an  arbitrable  dispute. 
Application  of  Wrap-Vortiser  Corp., 
1956,  2  A.D.2d  346,  155  N.Y.S.2d  806. 
reversed  on  other  grounds  3  N.Y.2d 
17,  163  N.Y.S.2d  639. 

Where  contracts  under  which  cor- 
porations were  formed  provided  for 
arbitration  of  only  those  issues  which 
were  arbitrable,  and  proposed  arbi- 
tration sought  in  court  action  by  cor- 
poration stockholder  involved  an  en- 
deavor to  obtain  corporation  direc- 
tor's removal,  which  could  not  be 
made  subject  of  stockholder's  action 
as  required  by  Civil  Practice  Act 
section  setting  out  requirements  for 
an  arbitrable  controversy,  such  pro- 
posed arbitration  would  be  stayed. 
Burkin  v.  Katz,  1956,  1  N.Y.2d  570, 
154  N.Y.S.2d  898,  64  A.L.R.2d  638. 

Where  notice  of  intention  to  con- 
duct arbitration  merely  requested 
findings  of  fact  and  did  not  disclose  a 
controversy  which  could  be  the  sub- 
ject of  arbitration,  arbitration  should 
be  stayed,  without  prejudice  to  right 
to  proceed  upon  proper  submission. 
Friedland  v.  Friedland,  1956,  1  A.D. 
2d  129,  148  N.Y.S.2d  328. 

A  proceeding  to  compel  arbitra- 
tion requires  service  of  summons, 
while  notice  of  motion  for  stay  of  ar- 
bitration may  be  served  upon  a  party, 
who  has  previously  served  notice  of 
intention  to  arbitrate,  without  effec- 
tuation of  original  service  of  process. 
Application  of  Katz,  1955,  1  Misc.2d 
67,  146  N.Y.S.2d  332. 

Where  motion  for  stay  of  arbitra- 
tion was  based  solely  on  statutory 
ground  that  there  was  no  contract 
to  arbitrate,  right  to  stax  on  general 
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equitable  prindples  wonld  not  be  con- 
sidered. Simplex  Mach.  Tool  Corp.  v. 
Swind  Machinery  Co.,  1955,  16  Misc. 
2d  85,  144  N.T.S.2d  696. 

The  fact  that  mannfacturer  seeking 
stay  of  arbitration  proceeding  may 
have  overpaid  commission  to  another 
dealer,  who  was  located  outside  of 
movant's  exclasive  territory  and  orig- 
inated order  for  machinery  to  be  de- 
livered within  movant's  territory,  did 
not  justify  denial  of  movant's  con- 
tractual right  with  manufacturer  to 
arbitrate  bis  claim  for  regular  com- 
mission.   Id. 

In  proceedings  to  restrain  com- 
mercial arbitration  of  contracts,  only 
pertinent  issues  are:  (1)  whether 
there  is  contract  to  arbitrate;  (2) 
whether  there  is  refusal  to  arbitrate; 
and  (3)  whether  there  is  in  fact  an 
arbitrable  dispute.  Application  of 
Chemspun  Tarns,  1954,  132  N.T.S.2d 
823,  aflSrmed  285  App.Div.  1185,  141 
N.Y.S.2d  159. 

Contention  that  an  issue  as  to  qual- 
ity of  merchandise  existed  which  must 
first  be  submitted  to  Mutual  Adjust- 
ment Bureau  did  not  warrant  a  stay 
of  arbitration  proceedings  provided 
for  by  contract,  since  arbitrators 
might  decide  that  no  determination  as 
to  quality  of  merchandise  was  neces- 
sary or  material  to  any  award  on 
the  ground  that  claim  of  defective 
quality  was  an  afterthought,  that 
right  to  rescind  for  defective  quality 
had  been  waived,  or  for  other  rea- 
sons. Application  of  Brodey,  1942, 
179  Misc.  534,  38  N.T.S.2d  239. 

A  motion  to  stay  arbitration  pro- 
ceedings or  for  temporary  injunction 
must  be  denied  where  complaint  bad 
not  been  filed.  MacNamara  r.  Dou- 
bleday,  1940,  270  App.Div.  645,  62 
N.Y.S.2d  369,  appeal  denied,  270  App. 
Div.  1056,  63  N.r.S.2d  825. 

Neither  an  application  to  Supreme 
Court  to  compel  arbitration  or  per- 
sonal service  of  notice  of  arbitration 
is  necessary  to  institute  an  arbitra- 
tion proceeding,  where  an  arbitrator 
has  been  named  by  the  parties,  but 
a  party  not  personally  served  with 
such  notice  may  put  in  issue  the  mak- 
ing of  contract  or  submission  to  ar- 
bitrate or  the  failure  to  comply 
therewith  either  by  motion  for  a  stay 
of  arbitration  or  in  opposition  to  con- 
firmation of  award,  whereas  such  is- 


sue most  be  raised  by  motion  for  a 
stay  where  personal  service  of  notice 
is  had.  United  Culinary  Bar  &  Grill 
Emp.  Local  923,  C.l.O.  v.  Schiffmas. 
1947.  272  App.Div.  491,  fl  N.¥.S.2<l 
160,  affirmed  299  N.T.  677.  86  NJl 
2d  104. 

A  motion  for  stay  of  arbitratioD 
does  not  constitute  the  institution 
of  a  new  special  proceeding,  but  is 
deemed  a  motion  in  an  already  exist- 
ing special  proceeding,  and  therefore 
Civil  Practice  Act  {  99  authorizinc 
an  extension  of  time  after  commence- 
ment of  an  action  or  special  proceed- 
ing is  applicable,  and  justified  grant- 
ing of  motion  for  stay  of  arbitration. 
Grand  Central  Theatre  v.  Moving 
Picture  Mach.  Operators  Union,  Lo- 
cal 306,  1941,  69  N.T.S.2d  115.  af- 
firmed 34  N.Y.S.2d  400,  263  App.Div. 
989. 

CivU  Practice  Act,  $  99  prohilat- 
ing  an  extension  of  time  5xed  by  law 
within  which  to  commence  an  "ac- 
tion," was  no  bar  to  granting  of  mo- 
tion for  stay  of  arbitration  even  if 
the  word  "action"  aa  used  in  snch 
section  be  deemed  to  include  a  spe- 
cial proceeding.    Id. 

Motions  to  stay  arbitration  demand- 
ed by  defendant  would  be  granted 
without  prejudice  to  service  of 
amended  demand  eliminating  com- 
pound interest,  and  setting  forth 
amounts  of  principal  and  interest  in- 
volved, and  setting  forth  amount  in- 
volved, and  specifying  nature  of  is- 
sues in  dispute.  Application  of  U.  S. 
Vitamin  Corp.,  1947,  271  App.Div. 
995.  68  N.Y.S.2d  351. 

Where  petitioner  participated  in 
arbitration  proceeding  to  extent  of 
moving  court  to  expunge  a  certain 
paragraph  from  notice  electing  ar- 
bitration served  on  it,  and  snbse- 
quently  by  designating  an  arbitrator 
pursuant  to  provisions  of  arbitration 
contract,  petitioner  was  not  entitled 
to  a  stay  of  the  arbitration  proceed- 
ing pending  action  in  federal  court 
between  the  parties.  Film  dassia 
V.  Halroach  Studios,  1946.  68  N.YJ8. 
2d  275. 

In  proceedings  to  stay  arlritratioii, 
the  parties  may  depart  from  issaea 
made  by  pleadings  and  try  other 
questions  relating  to  merits  of  coa- 
troversy  by  consent  or  acqtiiesecMe. 
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In  re  Flanagan's  \VT11,  1947,  271  App. 
Div.  1014,  68  N.Y.S.2d  248. 

A  corporation,  participating  In 
selection  of  arbitrator  and  otherwise 
in  arbitration  proceedings  under  con- 
tract to  wliich  it  ie  party,  is  not  en- 
titled to  stay  of  arbitration,  though 
it  challenges  validity  of  arbitration 
agreement.  Horli  Chemical  Sales 
Corp.  V.  OUphant,  1945,  68  N.Y.S.2d 
177. 

Where  bus  company  and  Citj  of 
New  Torii  manifested  their  purpose  to 
arbitrate  when  they  executed  written 
franchise  contracts  containing  arbi- 
tration clauses,  and  there  was  nothing 
in  franchise  contracts  which  would  in- 
dicate inapplicability  of  Civil  Practice 
Act,  §§  1448-1450,  1458,  relating  to 
arbitration,  a  statutory  stay  of  arbi- 
tration proceedings  instituted  by  dty 
of  New  Yorli  would  be  authorized. 
Application  of  North  Shore  Bus  Co., 
1947,  76  N.Y.S.2d  372. 

Petitioner's  motion  to  stay  proceed- 
ings upon  third  party  complaint  in 
city  court  action  and  to  compel  arbi- 
tration as  provided  by  contract  with 
respondent  would  be  granted  where 
otherwise  right  to  arbitration  woold 
be  defeated.  Forge  Mills  v.  Utt, 
1947,  190  Misc.  46,  74  N.Y.S.2d  816. 
affirmed,  272  App.Div.  898.  72  N.Y.S. 
2a  288. 

A  final  Supreme  Court  order,  stay- 
ing arbitration  of  dispute  between 
executors  and  testator's  surviving 
brother  as  to  oonstmction  of  broth- 
ers' agreement  for  allocation  of  cor- 
poration's real  properties,  after  death 
of  either  party,  to  decedent's  heirs 
and  snrvivor,  was  not  binding  on  cor- 
poration or  legal  representatives  of 
deceased  wife  of  surviving  brother, 
who  demanded  arbitration.  Flanagan 
V.  Flanagan,  1947,  73  N.T.S.2d  287, 
modified  on  other  grounds  273  App. 
Div.  918,  77  N.y.S.2d  682,  appeal  de- 
nied 273  App.Div.  1008,  79  N.Y.S.2d 
619,  appeal  granted  273  App.Div. 
1016,  70  N.T.S.2d  890. 

Where  contracts  contained  provi- 
sion for  settlement  by  arbitration  of 
any  and  all  controversies  arising  un- 
der or  in  connection  with  or  in  rela- 
tion to  breach  of  agreement  in  ac- 
cordance with  rules  of  American 
Arbitration  Association  to  which  con- 
troversy should  be  submitted,  court 
would  not  stay  arbitration  on  petition 


of  contracting  party.  Alamo  Mfg.  Co. 
V.  Becker,  1949,  89  N.Y.S.2d  809, 
affirmed  275  App.Div.  835.  89  N.Y.S. 
2d  920. 

Where  contract  providing  for  arbi- 
tration of  any  controversy  subse- 
quentiy  arising  was  allegedly  induced 
by  false  representation,  and  after 
learning  of  such  falsity  the  deceived 
party  gave  notice  that  he  was  pre- 
pared to  carry  out  the  contract  upon 
performance  by  the  other  parties  of 
such  representation,  the  contract 
was  thereby  afT.-med,  and  stay  of 
arbitration  would  not  be  granted. 
Stupell  V.  IJauer,  1949,  195  Misc.  177, 
89  N.Y.S.2d  192. 

On  motion  to  stay  arbitration,  only 
two  issues  as  to  whether  arbitration 
agreement  was  made  and  whether  one 
of  parties  thereto  failed  or  refused 
to  proceed  with  arbitration  may  be 
tried.  Application  of  American 
Mach.  &  Foundry  Co.,  1948,  193  Misc. 
990,  85  N.Y.S.2d  456. 

Where  existence  of  contract  to 
arbitrate  was  denied,  arbitration  pro- 
ceedings would  be  stayed  until  deter- 
mination of  the  issne  by  court.  In  re 
Wesley  Simpson,  Inc.,  1948,  274  App. 
Div.  426,  84  N.Y.S.2d  315. 

In  action  for  malpractice,  evidence 
did  not  establish  existence  of  a 
reciprocally  enforceable  written  con- 
tract containing  arbitration  clause  so 
as  to  entitle  defendant  to  stay  of  ac- 
tion until  parties  arbitrated.  Dwyer 
V.  Biddle,  1948,  274  App.Div.  903,  83 
N.Y.S.2d  138. 

Where  parties  entered  into  a  joint 
venture  under  a  written  contract 
which  provided  for  division  of  profits 
from  sale  of  merchandise,  monthly 
accounting  by  party  by  whom  the 
sales  were  made,  and  settiement  of 
disputes  by  arbitration,  and  where 
one  of  parties  sought  to  compel  arbi- 
tration, whether  either  party  had 
failed  to  comply  with  contract  was 
for  arbitrators  to  decide  and  motion 
to  stay  arbitration  would  be  denied. 
Davis  Stewart  Commercial  Corp.  v. 
Stratiicona  Co.,  1948,  81  N.T.S.2d  729. 

A  motion  before  Supreme  Court  by 
general  contractor  for  construction  of 
municipal  boutting  project  to  vacate 
electrical  contractor's  notice  of  inten- 
tion to  arbitrate  claim  for  overtime 
and  extra  work  nnder  contract  with 


227 


Digitized  by 


Google 


§  464 


NEW  YORK  LAW  OF  CONTRACTS 


housing  authority  and  to  stay  arbitra- 
tion proceedings  was  properly  made 
under  Civil  Practice  Act  {  1468.  John 
A.  Johnson  &  Sons  t.  Carroll-Ratner 
Corp.,    1049,    91    N.Y.S.2d   602. 

The  Supreme  Goart  for  Kings  Coun- 
ty has  jurisdiction  of  proceeding  by 
corporation,  having  its  principal  office 
in  such  county,  to  vacate  another  cor- 
poration's notice  of  intention  to  ar- 
bitrate its  daim  for  overtime  and  ex- 
tra work  under  its  contract  with  hous- 
ing authority  for  electrical  work  on 
housing  project,  for  construction  of 
which  petitioner  was  general  contrac- 
tor, and  to  stay  arbitration  proceed- 
ings as  to  petitioner,  in  absence  of 
provision  in  arbitration  contract  as  to 
what  court  should  have  Jurisdiction. 
Id. 

Motion  to  stay  arbitration  was  prop- 
erly denied  and  cross-motion  to  direct 
arbitration  to  proceed  was  properly 
granted,  where  there  were  in  fact  a 
dispute,  a  contract  to  arbitrate  and 
a  refusal  to  arbitrate.  Crosett  v. 
Mount  Vernon  Housing  Authority, 
1949,  275  App.D!v.  1061,  92  N.Y.S.2d 
100,  reargument  and  appeal  denied  276 
App.Div.  848.  93  N.Y.S.2d  799. 

Motion  for  stay  was  defendant's  ex- 
clusive remedy  for  claimant's  failure 
to  submit  to  arbitration  as  required 
by  contract  sued  on,  and  defendant 
could  not  raise  the  defense  by  answer 
and  obtain  summary  or  partial  sum- 
mary judgment.  Batt  v.  Lyngert 
Corp.,    1940,    92    N.T.S.2d    146. 

In  proceeding  for  the  arbitration  of 
certain  controversies,  motion  to  stay 
the  arbitration  as  to  certain  issues 
would  be  granted,  including  an  issue 
if  certain  things  had  occurred  which 
were  not  shown  to  have  occurred. 
Ehrlich  v.  Drake  Const.  Corp.,  1949, 
02  N.X.S.2d  711. 

Where  defendant  was  employed  by 
corporation  as  exclusive  selling  agent 
of  output  of  one  textile  mill,  defend- 
ant to  receive  percentage  of  net  prof- 
its, and  contract  contained  arbitration 
clause  and  provision  giving  defendant 
right  to  form  corporation  for  purpose 
of  executing  contract  and  defendant 
assigned  contract  to  corporation  which 
took  over  operation  of  mill,  and  as- 
signee made  claim  against  textile  cor- 
poration for  breach  of  contract  de- 
fendant and  textile  corporation  were 
both  proper  parties  to  arbitration  pro- 


ceeding for  determination  of  breach 
of  contract.  Application  of  Broofcside 
Mills,  1950,  276  App.I>iv.  357.  04  N. 
Y.S.2d  500. 

On  motion  to  stay  arbitration,  court 
is  not  authorized  to  consider  merits 
of  controversy.  Monarch  Associates 
y.  Air  King  Prodocts  Co.,  1950,  101 
N.T.S.2d  899. 

On  motion  to  stay  arbitration,  the 
only  pertinent  questions  are  whether 
there  is  in  fact  a  dispute,  whether 
there  is  a  contract  to  arlatrate,  and 
whether  there  is  a  refusal  to  arti- 
trate.    Id. 

Where  agreement  provided  for  ar- 
bitration, but  main  issue  was  whether 
provision  of  agreement  to  furnish  le- 
gal services  without  cost  was  legal, 
stay  of  proceeding  pending  arbitration 
was  denied  without  prejudice  to  rights 
once  validity  of  agreement  was  estab- 
lished. Lavenfonrg  v.  Rosenthal,  1^1, 
107  N.Y.S.2d  444. 

Where  writing  executed  by  parties 
was  by  its  terms  unqualified  agree- 
ment to  arbitrate  existing  dispute  and 
was  in  no  way  limited  or  restricted  by 
provision  in  which  arMtrator  was 
named,  and  agreement  on  arhitrator 
was  step  in  furtherance  of  basic  and 
underlying  agreement  to  arbitrate, 
disqualification  of  named  arbitrator 
relegated  parties  to  selection  of  an- 
other arbitrator  in  accordance  with 
rules  under  which  they  agreed  to  arbi- 
trate, and,  therefore,  action  pending  in 
court  upon  existing  dispute  would  be 
stayed  until  completion  of  arbitration 
of  diCEerences  as  provided  by  agree- 
ment. Wilsor  V.  Saffir,  1951.  278 
App.Div.  723,  108  N.Y.S.2d  24a 

Though  defendant  did  not  waive  it* 
right  to  arbitration  by  participation  in 
action  instituted  against  it  by  plain- 
tiff, defendant's  motion  to  dismiss 
plaintiff's  action  was  unwarranted  but 
under  prayer  for  relief,  motion  would 
be  treated  as  one  to  stay  action  and 
action  would  be  stayec*.  until  arbitra- 
tion had  in  accordance  with  the  agree- 
ment. Ted  Stoppick  &  Co.  ▼.  Emeat 
Click  Co.,  1952,  110  N.Y.S.2d  850. 

Where  dispute  asserted  by  petition- 
ers fell  within  arbitration  contract 
between  petitioners  and  respondent, 
petitioners  weie  entitled  to  have  the 
dispute  arbitrdted  in  accordance  with 
the  contract,  and  petitioners'  motion 
to  direct  that  arbitration  proceed  and 
to  stay  all  proceedings  on  part  of  (•• 
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spondent  antU  arbitration  should  be 
had,  would  be  granted.  Application 
of  P.  J.  Carlin  Const.  Oo.,  19S2,  280 
App.Div.  801.  U3  N.T.S.2d  207,  af- 
firmed 306  N.T.  784,  113  N.£.2d 
300. 

Defendants'  motion  to  stay  action 
to  recover  for  work,  labor  and  mate- 
rials famished  under  contracts,  by 
reason  of  arbitration  provisions  in 
contracts,  antliorized  inquiry  by  Spe- 
cial Term  as  to  whether  there  were 
issues  to  be  determined  by  a  trial 
prior  to  the  making  of  a  direction  for 
arbitration.  Horowitz  v.  Alley  Pond 
Apartments  No.  1,  1952,  280  App.Div. 
866,  114  N.Y.S.2d  110,  appeal  denied 
280  App.Div.  884,  115  N.Y.S.2d  304. 

Stay  of  Court  Prooeedlngs,— The 
Civil  Practice  Act,  §  1451,  providing 
tor  stay  of  proceedings  brought  in 
violation  of  an  arbitration  contract 
indicates  a  general  legislative  intent 
to  provide  for  a  situation  where  an 
action  is  first  brought  in  an  attempt 
to  avoid  arbitration,  but  nevertheless 
should  not  be  construed  so  narrowly 
as  to  deny  its  application  in  a  situ- 
ation where  one  of  patties  to  arlntra- 
tion  agreement  has  merely  reversed 
order  of  procedure  ordinarily  antici- 
pated by  first  seeking  arbitration  too 
late  and  then  bringing  an  action  at 
law.  River  Brand  Kice  Blills,  Inc.  v. 
Latrobe  Brewing  Co.,  1953,  305  N.Y. 
36,  110  N.E.2d  545. 

Stay  of  proceedings  nntfl  arbitra- 
tion has  been  had  in  accordance  with 
contract  as  provided  by  Civil  Prac- 
tice Act,  S  1461,  is  exclusive  remedy 
of  person  against  whom  action  is 
brought  in  violation  of  agreement  to 
arbitrate,  and  defendant  cannot  prop- 
erly plead  arbitration  agreement  as 
defense  or  counterclaim,  nor  vacate 
warrant  of  attachment  procured  by 
plaintift.  American  Reserve  Ins.  Co. 
V.  China  Ins.  Co.,  1948,  297  N.I. 
322,  79  N.E.2d  425.  See,  also,  Big 
W.  Const.  Corp.  v.  Horowitz,  1951, 
278  App.Div.  977,  105  N.Y.S.2d  827. 

Petitioner,  who  served  dcmnnd  for 
arbitration  under  arbitration  olauHo  of 
ngreoment  between  petitioner  and  re- 
spondent, was  entitled  to  an  order 
staying  respondent's  action  for  de- 
clarntory  judgment  diallenging  valid- 
ity of  agreement  for  first  time  on  eve 
of  scheduled  arbitration  and  after 
lapse  of  nine  years  from  date  of  agree- 
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ment.  Glassman  v.  Bronston,  1962, 
32  Misc.2d  875,  224  N.Y.S.2d  884. 

Stay  of  action  pending  arbitration 
may  be  directed  only  when  court  is 
satisfied  that  issue  in  action  is  refer- 
able   to    arbitration    under    contract. 

Dreyfus  &  Co.  v.  Maresca,  1962, 

Mi8c.2d  ,  224  N.Y.S.2d  813. 

Record  on  motion  to  stay  actios 
pending  arbitration  under  contract 
was  insufficient  to  permit  determina- 
tion whether  parties  had  made  writ- 
ten contract  providing  for  arbitration 
of  issues  involved  in  action,  and  appli- 
cation was  granted  only  to  extent  of 
directing  that  hearing  be  held  to  de- 
termine that  question.    Id. 

Arbitration  under  contract,  which 
provided  for  arbitration  of  any  dispute 
arising  out  of  contract,  could  not  be 
restrained  pending  court's  determina- 
tion of  defense  that  contract  was  oral- 
ly cancelled  and  abandoned  by  mutual 
consent  and  that  petitioner  waived 
written  notice  of  cancellation,  and  de- 
fense that  petitioner  waived  perform- 
ance of  contract  by  respondent  and 
that  petitioner  was  estopped  from  as- 
serting respondent's  nonperformance 
thereunder.  Goodman  v.  Lazrus,  1962, 
15  A.D.2d  530,  222  N.Y.S.2d  891. 

Arbitration  under  contract,  which 
provided  for  arbitration  of  any  dispute 
arising  out  of  contract,  could  not  be 
restrained  pending  court's  determina- 
tion of  defense  that  contract  consti- 
tuted scheme  to  evade  payment  of  im- 
port duty  to  United  States  and  was 
illegal,  where  examination  of  contract 
disclosed  no  patent  illegality  and  on  its 
foce  neither  called  for  performance 
prohibited  by  statute  nor  contrary  to 
existing  public  policy  as  reflected  in 
legislative  act.    Id. 

Where  complaint  pleaded  separate 
clauses  of  action  to  rescind  contract 
containing  arbitration  clause  on 
groun<l  of  fraud  and  inducement,  to 
impress  constructive  trust  to  extent 
of  defendant's  unjust  enrichment,  for 
damages  for  breach  of  contract,  ond 
for  unpaid  balance  due  plaintiff  under 
contract,  prosecution  of  latter  causes, 
based  on  {'ontract  itself,  would  be 
stayed  pending  arbitration,  but  for- 
mer two  Ciiuses,  involving  fraud  and 
inducement,  would  be  tried  prior  to 
arbitration.  Royal  Hair  Pin  Corp.  v. 
Rieser  Co.,  1962,  15  A.D.2d  539,  222 
N.Y.S.2d  719. 
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Seller  of  fabric  was  not  entitled  to 
stay  of  action  for  breach  of  warranty 
pending  arbitration  where  buyer  se- 
lected material  at  showroom,  paid 
agreed  price  less  discount  and  received 
invoice,  and  only  reference  to  arbitra- 
tion was  in  receipt  for  goods,  signed 
by  buyer,  after  counting  items,  on  busy 
street.  Bona  Togs,  Limited  v.  Gold- 
stein &  Lenvy,  Inc.,  19C2,  31  Misc.2d 
7(5,  221  N.Y.S.2d  624. 

.Alleged  refusal  of  husband  to  com- 
ply with  separation  agreement  creat- 
ed arbitrable  dispute  within  provision 
of  agreement  that  any  dispute  between 
husband  and  wife  with  respect  to  pro- 
visions of  agreement  or  interpreta- 
tioa  thereof  should  be  submitted  to 
-c-thitration,  and  husband  was  entitled 
to  have  wife's  action  for  breach  of 
agreement  stayed  until  arbitration 
could  be  had.  Lasek  v.  Lnsek,  1961, 
13  A.D.2d   253,  215  N.Y.S.2d  983. 

Under  Civil  Practice  Act,  |  1451, 
authorizing  a  stay  in  any  proceeding 
brought  upon  any  issue  otherwise  re- 
ferable to  arbitration,  broker  dealing 
in  perishable  agricultural  commodi- 
ties was  entitled  to  a  stay  of  a  fed- 
eral proceeding  brought  by  dealer  in 
agricultural  commodities  involving 
rights  under  contract  of  purchase 
which  broker  claimed  were  referable 
to  arbitration.  S.  M.  Wolff  Co.  v. 
Tulkoff,  1961,  9  N.Y.2d  356,  214  N.T. 
S.2d  374. 

Surety  on  prime  contractor's  pay- 
ment bond  was  not  entitled  to  stay 
<of  action  on  bond  brought  against 
«urety  by  subcontractor  on  ground 
that  issues  should  first  be  submitted 
to  arbitration  as  provided  in  prime 
■contract,  in  view  of  fact  that  arbitra- 
tion clause  dealt  only  with  facts  or 
values  involving  an  "extra  or  credit" 
and  in  view  of  fact  that  no  arbitra- 
tion proceeding  was  pending  between 
subcontractor  and  prime  contractor. 
Major  Concrete  Co.  v.  Massachusetts 
Bonding  &  Ins.  Co.,  1960,  27  Misc.2d 
113,  210  N.Y.S.2d  696. 

Arbitration  clause  contained  in  con- 
struction contract  survived  its  ter- 
mination effected  by  owners  in  ac- 
cordance with  its  express  provisions 
because  of  contractor's  default  and 
owners  were  entitled  to  stay  of  pros- 
ecution of  contractor's  cross-com- 
plaint for  foreclosure  of  alleged  me- 
chanic's lien  until  arbitration  could  be 
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had.  Mancini  v.  Stern,  1960.  — 
Mi8C.2d  ,  210  N.y.S.2d  329. 

Where  all  of  stock  of  a  corpora- 
tion was  owned  by  authors  of  play 
and  corporation  was  not  a  party  to  a 
production  contract  between  authors 
and  prodncer  but  it  was  a  party  to  a 
letter  agreement  between  authors  and 
producer  but  its  only  obligation  there- 
under was  to  assign  production  con- 
tract to  producer  and  no  charge  was 
made  tlmt  such  obligation  was  vio- 
lated, and  none  of  the  wrongs  alleged 
in  complaint  charging  a  breach  of 
production  contract  and  letter  agree- 
ment related  to  obligations  of  corpora- 
tion which  was  covered  by  an  arbitra- 
tion clause  to  which  corporation  was  a 
party,  it  was  not  entitled  to  a  stay 
of  action  pending  arbitration.  Levin 
V,  Columbia  Broadcasting  System, 
Inc.,  1960,  25  Mi8C.2d  208,  208  N.X. 
SJ2d825. 

Where  limited  partnership  agree- 
ment between  prodncer  of  musical 
play  as  general  partner  and  employee 
of  broadcasting  company  as  limited 
partner  provided  for  financing  of  play 
and  contained  an  arbitration  clause 
covering  any  controversy  or  claim 
arising  ont  of  or  relating  to  the  con- 
tract, or  the  making,  performance  or 
breach  thereof,  broadcasting  inimpa- 
ny,  even  if  it  was  deemed  a  party  to 
the  agreement,  was  not  a  party  to  any 
agreement  containing  provision  for  ar- 
bitration for  any  of  the  wrongs  charg- 
ed against  it  in  complaint  and  was 
not  entitled  to  stay  of  action  brought 
by  producer  against  authors,  broad- 
casting company  and  another  pending 
arbitration.    Id. 

Where  contract  under  which  broker- 
age partnership,  for  a  fee,  was  to 
advise  investor  concerning  investmeat 
of  cash  and  securities  deposited  with 
partnership,  did  not  contain  an  arbi- 
tration clause,  and  where  investor, 
subsequent  to  the  signing  of  such 
contract,  opened  a  brokerage  account 
with  partnership  and  signed  a  cus- 
tomer's agreement  which  provided  for 
arbitration,  and  the  two  instruments 
made  no  reference  to  each  other,  the 
two  agreements  were  separate  and 
distinct,  and  therefore  partnership 
was  not  entitled  to  a  stay  of  in- 
vestor's action  for  breach  of  the  first 
contract,  pending  arbitration.    Krut- 
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er  V.  Dreyfus  &  Co.,  1960,  25  Misc. 
2d  504,  207  N.T.S.2d  28. 

Althongh  investor's  cause  of  action 
based  on  agreement  wliereby  broker- 
age partnership  was  to  adnse  in- 
vestor for  a  fee  alleged  negligence  and 
advisory  agreement  provided  that 
partnership  should  not  be  liable  except 
in  absence  of  good  faith,  and  did  not 
contain  arbitration  clause,  partnership 
was  not  entitled  to  stay  of  cause  of 
action  pending  arbitration  on  theory 
that  cause  of  action  must  have  been 
based  on  a  separate  brokerage  agree- 
ment, which  contained  arbitration 
clause.    Id. 

Where  defendants  by  motion  for 
summary  judgment  in  action  to  re- 
cover damages  for  breach  of  contract 
elected  to  proceed  by  trial  and  there- 
by waived  any  right  tmder  contract  to 
submit  controversy  to  arbitration,  up- 
on denial  of  motion  for  summary  judg- 
ment, defendants  were  not  entitled  to 
stay  of  proceedings  pending  arbitra- 
tion. Board  of  Ed.  of  Central  School 
Dist.  No.  1  of  Towns  of  Lennox, 
Lincoln,  Fenner,  Sullivan,  Smithfield 
and  Oneida  in  Madison  County  v. 
Mancuso  Bros.,  Inc.,  1960,  25  Misc.2d 
122,  201  N.Y.S.2d  410. 

Mere  reference  in  textile  ■  contract 
to  arbitration  pursuant  to  the 
"Worth  Street  Rules"  which  stated 
that  provisions  of  standard  cotton 
textile  sales  note  which  provided  ar- 
bitration procedures  might  be  incor- 
porate<l  in  textile  contract,  where 
standard  cotton  textile  sales  note  was 
not  incorporated  in  agreement  be- 
tween parties,  was  insufficient  to  in- 
dicate that  parties  had  voluntarily 
consented  to  consequences  which 
would  follow  upon  express  adoption 
of  arbitration  provisions  of  standard 
note  and  order  staying  proceedings 
pending  arbitration  would  be  denied. 
C.  G.  Trading  Corp.  v.  Sun-Fast  Tex- 
tiles. Inc.,  1960,  24  Misc.2d  77,  201 
N.Y.S.2d  883. 

Where  terms  of  contract  required 
submission  of  dispute  to  architect 
preliminary  to  right  to  arbitrate,  it 
was  claimant's  obligation  to  initiate 
preliminary  steps  to  arbitration  rath- 
er than  institute  an  action  on  its 
claim;  and  right  to  have  action  on 
claim  stayed  was  not  waived  by  oth- 
er party's  failure  to  request  architect 
to  decide  controversy.    Cummings  v. 


Walmar    Builders,    Inc.,    1960,    

Misc.2d  ,  201  N.Y.S.2d  261,  af- 
firmed 13  A.D.2d  622,  215  N.Y.S.2d 
719. 

Where  contract  for  sale  of  textile 
piece  goods  provided  for  arbitration 
of  any  controversy  arising  under  or  in 
relation  to  contract  and  issues  raised 
by  buyer  in  action  for  breach  of  war-  • 
ranty  and  rescission  on  ground  of  al- 
leged fraud  in  the  inducement  related 
solely  to  question  of  performance  un- 
der contract,  seller  was  entitled  to 
arbitration  of  such  issues  and  to  have 
action  stayed  pending  arbitration. 
Fabrex  Corp.  v.  Winard  Sales  Co.. 
1960,  23  Mi8C.2d  26,  200  N.Y.S.2d 
278. 

A  codefendant  who  is  not  a  party 
to  an  arbitration  agreement  may  ob- 
tain a  stay  to  avoid  the  simultaneous 
prosecation  of  a  court  action  and  the 
arbitration  proceeding.  Epstein  v. 
Grover,  1960,  21  Mise.2d  948,  197  N. 
Y.S.2d  880. 

Under  Civil  Practice  Act,  §  1491, 
stay  of  proceedings  until  arbitration 
has  been  had  in  accordance  with  con- 
tract, and  not  dismissal  of  complaint, 
is  exclusive  remedy  of  one  against 
whom  an  action  is  brought  in  viola- 
tion of  agreement  to  arbitrate.  Cher- 
nick  V.  Hartford  Ace.  &  Indem.  Co., 
1959,  8  A.D.2d  264,  187  N.Y.S.2d  534, 
affirmed  8  N.Y.2d  750,  201  X.Y.S.ai 
774,  78  A.L.R.2d  1288. 

Where  action  had  been  brought  by 
domestic  corporation  on  maritime 
contract  made  in  state  with  foreign 
corporation  which  had  obtained  New 
York  certificate  of  authority,  supreme 
court  was  authorized  on  petition  by 
foreign  corporation  to  stay  all  pro- 
ceedings in  action  until  arbitration 
had  been  had  in  accordance  with 
terms  of  contract.  T.  J.  Stevenson 
&  Co.  V.  International  Coal  Corp., 
1959,  15  Mi8C.2d  904,  185  N.Y.S.2d 
590. 

If  controversy  set  forth  in  com- 
plaint were  subject  to  arbitration  un- 
der contract,  stay  of  proceedings  was 
in  order  even  though  dispute  Came 
up  by  way  of  a  third-party  complaint. 
Dias  V.  De  Lillo  Const.  Co.,  1959,  16 
Misc.2d  434,  181  N.Y.S.2d  258. 

Where  defendant  did  not  establish 
that  issue  in  action  was  referable  to 
arbitration.  Municipal  Court  erred  in 
granting    defendant's    motion    for    a 
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8ta;  and  directing  arbitration.  Bean- 
tiful  Lady,  Inc.  v.  Edward  Gottesman, 
Inc.,  1958,  13  Mi8C.2d  438,  179  N.Y.S. 
2d  1016. 

Municipal  Court  bad  no  authority  to 
dismiss  action,  even  if  the  issue  in  the 
action  was  referable  to  arbitration,  as 
contended  by  defendant.    Id. 

Where  subcontractor  entered  into 
contract  containing  arbitration  daase 
and  certain  disputes  arose  for  which 
arbitration  proceedings  were  com- 
menced by  contractor  but  subcontrac- 
tor commenced  cause  of  action  which 
he  sought  in  the  first  cause  of  action 
to  recover  money  allegedly  due  pur- 
•uant  to  contract,  and  in  the  second 
cause  of  action  sought  to  recover  cer- 
tain amount  for  alleged  conversion  of 
property  claimed  to  be  owned  by  sub- 
contractor and  used  in  performance  of 
agreement,  and  a  third  cause  of  ac- 
tion sought  damages  for  slander,  since 
first  two  causes  of  action  were  refera- 
ble to  arbitration  under  agreement, 
and  third  cause  of  action,  while  not 
arbitrable  under  arbitration  clause, 
might  become  academic  or  unneces- 
sary after  arbitrators  had  decided 
controversy,  subcontractor's  action 
would  be  stayed  pending  arbitration. 
Kreisler-Borg  Const.  Co.  v.  Borg, 
1958,  13  Mi8c.2d  306,  178  N.Y.SJZd 
S66. 

Agreement  providing  for  arbitration 
of  controversies  in  accordance  with 
rules  of  New  York  Building  Congress 
did  not  constitute  agreement  to  arbi- 
trate before  particular  arbitrators 
and,  hence,  even  though  such  Congress 
had  refused  application  for  arbitra- 
tion, action  at  law  involving  arbitrable 
controversy  would  be  stayed  pending 
arbitration  before  arbitrators  appoint- 
ed by  court.  Delma  Engineering 
Corp.  V.  K  &  L  Const  Co.,  1958,  6 
AJ).2d  710,  174  N.Y.SJ2d  620,  amend- 
ed on  other  grounds  7  A.D.2d  748,  181 
N.Y.S.2d  763,  affirmed  6  N.Y.2d  852, 
181  N.y.S.2d  794. 

Where  subcontractor  filed  notice  of 
public  improvement  lien  which  was 
duly  bonded  and  discharged,  and  con- 
tractor then  served  notice  on  sub- 
contractor to  commence  action  to 
foreclose  lien  and  in  event  of  failure 
to  show  cause  at  Special  Term,  New 
York  County,  why  lien  should  not  be 
discharged,  the  Supreme  Court,  Nas- 
sau County,  was  empowered  to  en- 
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ter  order  staying  proceedings  by  con- 
tractor pending  arbitration  demanded 
by  subcontractor  in  accordance  with 
contract.  Lizxa  &  Sons,  Ina  v.  De 
Idllo  Const  Co.,  1958,  11  Misc.2d  295, 
171  N.Y.S.2d  768. 

Further  proceedings  would  be 
stayed  on  motion  by  defendant  pend- 
ing determination  of  arbitration  pro- 
ceedings as  provided  for  in  agree- 
ment between  the  parties.  Altholtx 
v.  Altholtz,  1956,  5  Mi8cJ2d  647,  1^ 
N.Y.SJ2d  827. 

Defendants'  motion  to  stay  action 
to  recover  for  work,  labor  and  mate- 
rials furnished  under  contract  be- 
cause of  arbitration  provisions  there- 
in which  were  held  in  abeyance  pend- 
ing trial  of  claimed  issues  would  be 
granted,  in  view  of  jury's  negative 
answer  to  issue  of  false  representa- 
tions in  the  contract  Horovritz  v. 
Alley  Pond  Park  Apartments  #  1, 
Inc.  1957,  161  N.Y.S.2d  937,  appeal 
dismissed  199  N.Y.S.2d  405,  motion 
dismissed  11  A.D.2d  729,  206  N.Y.S. 
2d  537,  affirmed  206  N.Y.S.2d  537. 
affirmed  11  A.D.2d  736,  206  N.Y.S.2d 
537. 

Defendants'  motion  to  stay  action 
to  recover  for  work,  labor,  and  ma- 
terials furnished  under  contract  be- 
cause of  arbitration  provisions 
therein  would  not  be  granted  against 
plaintiff  from  proceeding  against  de- 
fendants, who  had  not  joined  in  the 
motions,  for  stay.    Id. 

Under  employment  contract  con- 
taining provision  giving  plaintiff 
right  to  purchase  business  if  defend- 
ant corporation  desired  to  sell,  and 
providing  for  compulsory  arbitration 
of  "any  controversy  or  claim  arising 
out  of  or  relating  to"  contract  or  its 
breach,  plaintiff's  action  for  injmie- 
tion  against  sale  in  violation  of  his 
contract  rights  would  be  stayed  pend- 
ing arbitration.  Diamond  v.  Doug- 
field,  Inc..  1956,  159  N.Y.S.2d  750. 

Where  customer  brought  suit 
against  stock  brokerage  firm  and  one 
of  its  employees  for  negligent  advice 
and  firm  successfully  compelled  cus- 
tomer to  proceed  in  arbitration  in  ac- 
cordance with  written  agreement  to 
which  individual  employee  was  not  a 
party,  individual  employee  was  not 
entitled  to  a  stay  of  proceedings  in 
action  against  him  until  com^etkn 
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and  determinatioii  of  arbitration. 
Starr  v.  O'Ronrke,  1957,  5  Blisc.2d 
646, 159  N.Y.S.2d  60. 

Where  arbitration  danse  in  con- 
tract provided  that  disputes  concern- 
ing performance,  breach,  interpreta- 
tion or  construction  of  the  contract 
or  in  connection  with  settlement  of 
the  accounts  of  the  parties  would  be 
submitted  to  arbitration  and  any 
award  would  be  final,  condusive  and 
binding  upon  the  parties,  the  agree- 
ment was  broad  enough  to  include 
claims  for  nonpayment  and  opposing 
claims  for  poor  and  delayed  work 
which  caused  damages  and  legal  ac- 
tion was  stayed  pending  arbitration. 
Brown-Turner,  Inc.  v.  Complete  Ma- 
chinery &  Equipment  Co.,  1955,  4 
Iifisc.2d  786,  158  N.T.SJZd  959. 

Corporation,  which  sued  as  as- 
signee of  agreement  of  1952,  and 
which  alleged  that  it  had  taken  orer 
rights  of  corporation  which  wns  a 
party  to  1946  agreement,  could  not 
resist  application  for  stay  of  action 
pending  arbitration  on  ground  that  it 
was  not  party  to  agreements  which 
it  sought  to  enforce.  Lake  Beech- 
wood  Country  Club,  Inc.  v.  Peeks- 
kill  Manor,  Inc.,  1956,  2  A.D.2d  865, 
166  N.Y.S.2d  176. 

Though  certain  parties,  who  sought 
stay  pending  arbitration,  were  not 
parties  to  arbitration  agreements,  ac- 
tion against  them  would  likewise  be 
stayed,  pending  arbitration,  where 
agreements,  which  contained  compul- 
sory arbitration  provisions,  were  ba- 
sis of  causes  asserted  in  complaint. 
Id. 

In  action  to  recover  the  balance  due 
on  a  note  and  for  alleged  overpay- 
ment for  services,  fact  that  the  plain- 
tiff under  terms  of  agreement  were 
unable  to  demand  arbitration  because 
of  time  limitations  would  not  de- 
prive the  defendants  of  their  right  to 
a  stay  of  proceeding  of  the  action  at 
law  in  pursuance  to  the  Civil  Prac- 
tice Act,  i  1451.  Klein  Coat  Corp. 
V.  Peretz,  1956,  4  Misc.2d  341,  15S 
N.T.S.2d  92. 

Where  agreement  sued  upon  pro- 
vided for  arbitration,  parties  were 
relegated  to  arbitrators  for  relief, 
and  defendant  was  entitled  to  stay 
action  in  favor  of  arbitration  even 
though  defendant  had  not  requested 
or  consented  to  arbitration.    Guerra 
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v.  Richard  G.  Krneger  Corp.,  1956, 
4  Misc.2d  696,  150  N.Y.S.2d  769. 

Civil  Practice  Act,  S  M51,  allowing 
stay  of  law  suits  where  arbitration 
has  been  contracted  for  is  substan- 
tive and  mandatory  and  is  grounded 
on  the  consensual  undertaking  of  the 
contracting  parties.  Knolls  Co-op. 
Section  No.  1,  Inc.  v.  Hennessy,  1956, 
3  Misc.2d  220,   150  N.T.S.2d  713. 

Motion  to  stay  action  under  Civil 
Practice  Act,  $  1451,  providing  for 
stay  of  action  brought  in  violation  of 
arbitration  contract  is  proper  and  ex- 
clusive remedy  of  party  against  whom 
action  at  law  is  instituted  in  viola- 
tion of  agreement  to  arbitrate,  even 
though,  because  of  valid  time  limita- 
tion in  contract,  arbitration  is  no 
longer  available.  Di  Rienzo  v.  Far- 
rand  Optical  Co.,  1956,  148  N.Y.S.2d 
587. 

Where  agreement  between  shipper 
and  conference  of  steamship  lines 
provided  for  preferred  rates  and  ar- 
bitration of  disputes  between  the  in- 
dividual carrier  and  shipper  pursuant, 
to  the  United  States  Arbitration  Act, 
shipper's  action  against  foreign  car- 
rier for  recovery  of  amount  charged 
in  excess  of  general  rate  agreement 
was  properly  stayed  by  state  court 
pending  arbitration.  Parsons  & 
Whittemore,  Inc.  v.  Rederiaktie- 
Bolaget  Nordstjernan,  1955,  286  Appv 
Div.    553,    145   N.Y.S.2d    468. 

Cause  of  action  at  law  for  breach 
of  contract  containing  arbitration 
clause  would  be  stayed  pending  arbi- 
tration. Michael  v.  Dade  Bros.,  Inc., 
1955,  143  N.Y.S.2d  710,  affirmed  1 
A.D.2d  1000,  152  N.Y.S.2d  414. 

Where  defendant  made  motion  to 
stay  action  by  plaintiff  on  written 
agreement  until  arbitration  had  been 
had  in  accordance  with  written  agree- 
ment entered  into  by  parties,  de- 
fendant's remedy  was  by  service  of  a 
notice  of  his  intention  to  conduct  ar- 
bitration proceedings  and  motion 
would  be  denied.  Thermo  Elec.  Corp. 
of  America  v.  Krcmers,  1955,  143  N. 
Y.S.2d  255. 

On  defendant's  motion  to  stay  ac- 
tion on  written  agreement  until  ar- 
bitration had  been  had  in  accordance 
with  written  agreement,  court  was 
not  authorized  to  consider  merits  of 
controversy.    Id. 
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Where  bnyer  of  air  conditioning 
units  brought  action  against  seller 
and  engineer,  who  drew  specifications 
for  the  job,  for  alleged  breach  of 
warranty  in  connection  with  the  sale 
of  the  air  conditioning  units,  and  sel- 
ler filed  a  petition  for  an  order  pursu- 
ant to  section  1451  of  the  Civil  Prac- 
tice Act  staying  action  by  bu^er,  and 
Issues  arising  out  of  contracts  be- 
tween bnyer  and  seller  were  triable 
by  arbitration  under  contracts,  all 
proceedings  in  action  by  buyer  would 
be  stayed,  though  enghieer  was  not 
before  court  in  the  proceeding  by  the 
seller  and  could  not  be  directed  to 
proceed  to  arbitration.  Cold  Wave 
Cooling  Corp.  v.  Famous  Jerome, 
Inc.,  1955,  141  N.Y.S.2d  898. 

The  naming  as  defendants  parties 
who  are  not  subject  to  arbitration 
agreement  does  not  defeat  the  right 
of  another  defendant  who  is  a  party 
to  such  an  agreement  with  plaintiff 
to  obtain  a  stay  of  all  proceedings 
pending  arbitration.  Dof  s  Boulevard 
<;orp.  V.  Rosenfeld,  1955,  285  App. 
Div.  425,  137  N.Y.S.2d  470. 

Where  individual  defendant,  who 
was  president  of  corporate  defendant, 
was  not  a  party  to  arbitration  agree- 
ment existing  between  plaintiff  and 
•corporate  defendant,  but  causes  of 
action  against  defendants  were  so  in- 
tertwined with  arbitration  proceeding 
-between  plaintiff  and  corporate  de- 
fendant that  determination  of  arbi- 
tration proceeding  might  dispose  of 
all  issues  as  to  individual  defendant, 
action  as  to  individual  defendant 
would  be  stayed  pending  the  arbi- 
tration.   Id. 

On  motion  to  vacate  notice  of  inten- 
tion to  arbitrate  claim  under  contract 
and  to  stay  arbitration  proceedings, 
question  whether  there  is  proper  con- 
tract as  basis  for  arbitration  and  pe- 
titioner's justification  in  refusing  to 
arbitrate  can  be  decided  by  court  on 
papers  as  matter  of  law.  John  A. 
Johnson  &  Sons  v.  CarroU-Ratner 
Corp.,   1949,   91   N.Y.S.2d  692. 

Question  whether  in  commercinl 
sale  of  woolen  material  between  par- 
ties there  remained  an  arbitrable  dis- 
pute under  terms  of  contract  between 
parties  was  one  of  law.  Alpert  v. 
Admiration  Knitwear  Co.,  1952,  304 
a.Y.  1,  105  N.E.2d  561. 


On  motion  ty  petitioners  to  direct 
that  arMtration  proceed  as  provided 
for  in  contract  and  to  stay  all  pro- 
ceedings on  part  of  respondent  until 
arbitration  should  havo  been  bad,  only 
questions  which  court  was  authorized 
to  consider  wtrc  whether  there  was 
in  fact  a  dispute,  whether  there  was 
a  contract  to  arbitrate  and  whether 
there  was  a  refusal  to  arbitrate.  Ap- 
plication of  P  J.  Carlin  Const.  Co.. 
1952,  280  App.Dlv.  801,  113  N.Y.S.2d 
207,  affirmed  305  N.X.  784.  113  N. 
E.2d  300. 

OuMtions  for  Court.— Whether  or 
not  a  bona  fide  dispute,  subject  to  ar- 
bitration, exists  is  question  for  court 
Potoker  v.  Brooklyn  E}agle,  Inc 
1967,  2  N.Y.2d  653,  161  N.X.S.2d  609, 
certiorari  denied  78  S.Ct  151,  355 
U.S.  883,  2  L.Ed.2d  113.  See,  also, 
Ealin  Contracting  Co.  v.  Picram 
Const.  Corp.,  1959,  8  AJ>.2d  637,  185 
N.X.S.2d  950. 

In  proceeding  to  compel  arbitra- 
tion, question  for  court  to  pass  upon 
is  whether  written  contract  provides 
for  arbitration  and,  if  so,  whether 
there  was  failure  to  satisfy  obliga- 
tion to  arbitrate.    Id. 

Court  must  always  inquire,  when 
party  seeks  to  invoke  its  aid  to  force 
reluctant  party  to  arbitration  table, 
whether  parties  have  agreed  to  arbi- 
trate particular  dispute.  Carey  v. 
Weatinghouse  Elec.  Coip.,  1962,  11 
N.Y.2d  452,  230  N.Y.S.2d  703. 

Where  covenant  to  arbitrate  is  made 
subject  to  conditions  precedent,  exist- 
ence of  such  conditions  when  disputed 
is  issue  for  court.  Rosenbaum  v. 
American  Sur.  Co.  of  New  York.  1962, 
11  N.YJ2d  310,  229  N.Y.S.2d  375,  183 
N.E.2d  667. 

In  determining  whether  an  applica- 
tion for  an  order  directing  a  party  to 
proceed  to  arbitration  should  be 
granted,  pertinent  questions  are 
whether  there  is  in  fact  a  dispute, 
whether  there  is  a  contract  to  arbi- 
trate, and  whether  there  is  a  refnsai 
to  arbitrate.  McGulnness  v.  Motor 
Vehicle  Ace.  Indemnification  Corp., 
1962,  32  Mlsc.2d  949,  225  N.Y.S.2d 
361. 

In  determining  whether  dispute  is 
subject  to  arbitration  court  may  only 
consider  existence  of  agreement  to 
arbitrate  and  whether  there  is  dispute 
arising  thereunder,  and  once  dispute  i» 
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established  all  acts  of  parties  subse- 
quent to  making  contract  -which  raised 
issues  of  fact  or  law  are  for  arbitra- 
tors. Application  of  Frank  Oherrolct 
Corp.,  1982,  32  Mi8C.2d  1057,  224  N. 
Y.S.2d  928. 

Question  of  whether  arbitration 
clause  relied  upon  requires  arbitration 
of  controversy  between  parties  pre- 
sented preliniinar.\'  question  of  law  for 
decision  of  court.  Application  of 
Mogul  Williams  &  Saylor,  Inc.,  1962, 
31  Misc.2d  704,  221  N.Y.S.2d  763. 

Question  of  whether  agreement  re- 
quires arbitration  of  controversy  is 
for  court  and  not  arbitrators.  Joyce 
Research  &  Development  Corp.  v. 
X3qui-Flow  Division  of  Vibro  Mfg.  Co., 
1961,  31  Misc.2d  952,  221  N.Y.S.2d 
1G4,  affirmed  15  A.D.2d  821,  226  N.Y. 
S.2d  675. 

Whether  contract  containing  provi- 
sion for  arbitration  was  illegal  and 
void  as  being  in  violation  of  federal  and 
state  anti-trust  laws  was  a  threshold 
question  to  be  decided  by  court  and  not 
by  arbitrators.  Standardbred  Owners 
As.s'n,  Inc.  v.  Yonkers  Raceway,  Inc., 
1961,  31  Misc.2d  474.  220  N.Y.S.2d 
649. 

Whether  valid  agreement  containing 
arbitration  clause  exists  is  matter  for 
court  and  not  arbitrator  when  stay  of 
arbitration  is  sought.  Mike's  Merry 
Go  Round  Restaurant,  Inc.  v.  Lincoln 
Service,  Inc.,  1961,  29  Misc.2d  176, 
211  N.Y.S.2d  345. 

Determination  as  to  whether  party 
■was  guilty  of  contempt  for  violating 
and  disobeying  judgment  was  a  matter 
for  court  to  determine  and  not  arbi- 
trators. StakUnski  v.  Pyramid  Elec. 
Co..  1960,  12  A.D.2d  593,  208  N.Y.S. 
2d  486. 

Whether  there  are  arbitrable  con- 
troversies arising  under  contract,  they 
must  be  determined  by  court.  In  re 
Kesten,  1960,  25  Misc.2d  760,  206  N. 
Y.S.2d  424. 

Averment  of  architect,  empowered 
Tinder  construction  contract  to  review 
and  determine  all  claims  regarding 
work  done,  that  he  li.nd  determined 
n'l  c!:i'ni8  and  had  made  his  decision 
thereon  with  notice  tlicn-of  to  con- 
tr.T^tor  more  than  10  dn.vn  prior  to 
dem.ind  for  arbitration  was  sufficient- 
ly factiial  to  create  issue  of  fact  as 
to  fulfillmont  of  condition  prccoflent  to 
arbitration    that   demand    have   been 


made  within  10  days  of  receipt  of  deci- 
sion, and  such  question  was  one  for 
court  in  proceeding  to  stay  arbitra- 
tion and  not  for  arbitration.  Board 
of  Ed.,  City  School  Dist  of  New 
Rocbelle  v.  Bernard  Associates  No.  3, 
Inc.,  1960,  11  A.D.2d  238,  206  N.Y.S. 
2d  140,  on  remand  213  N.Y.S.2d  943. 

Whether  an  arbitrable  dispute  is 
present  is  a  matter  of  law  to  b«  de- 
termined by  conrt  and  in  making  such 
determination  the  inquiry  is  whether 
there  is  any  basis  for  the  claim  un- 
derlying the  asserted  dispute.  Ap- 
plication of  H.  D.  Baskind  &  Co.,  1960, 
Misc.2d ,  203  N.Y.S.2d  701. 

Whether  a  bona  fide  dispute  exists 
so  as  to  permit  arbitration  under  a 
contractual  provision  to  arbitrate  dis- 
putes is  a  question  of  law.  Applica- 
tion of  National  Broadcasting  Co., 
1960,  24  Misc.2d  742,  202  N.Y.S.2d 
534. 

Upon  application  to  enforce  arbi- 
tration, court  is  not  concerned  with 
merits  of  dispute  itself  and  only  ques- 
tions before  court  are  whether  writ- 
ten, contract  providing  for  arbitra- 
tion, or  submission  to  arbitration, 
was  made,  whether  dispute  between 
parties  is  covered  by  arbitration 
clause  or  submission  and  whetber* 
there  was  a  failure  to  proceed  with 
obligation  to  arbitrate.  Demchick  v. 
American  Eutectic  Welding  Alloys 
Sales  Co.,  1960.  22  Misc.2d  920,  201 
N.Y.S.2d  819,  affirmed  11  A.D.2d  771, 
201  N.y.S.2d  819. 

Whether  or  not  a  bona  fide  dispute 
exists  is  a  question  of  law.  In  re 
Knopf's  Will,  1960.  21  Misc.2d  438, 
200  N.Y.S.2d  586,  reversed  on  other 
grounds  10  A.D.2d  278,  199  N.Y.S.2d 
293. 

Unless  particular  dispute  is  arbitra- 
ble under  agreement  calling  for  arbi- 
tration, there  is  no  duty  to  arbitrate; 
and  arbitrability  of  dispute  is  question 
of  law  for  determination  of  court. 
Lloyd  V.  A.  Hollander  &  Son,  Inc., 
1959,  17  Misc.2d  180,  184  N.T.S.2d 
890.  affirmed  8  A.D.2d  801,  188  N.Y. 
S.2d  951. 

Only  questions  which  court  is  au- 
thoriaeil  to  consider  on  motion  to  com- 
pel arbitration  is  whether  there  is  a 
contract  to  arbitrate  and  whether 
there  ia  a  dispute  thereunder.  Trans- 
pacific Transport  Corp.  v.  Sirena 
Shipping  Co.,  1959,  16  Misc.2d  217^ 
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S.  A.,  184  N.Y.S.2d  30,  affiraed  9  JLD, 
2d  316,  193  N.T.8^  277,  affirmed  8 
N.YJM  1048,  207  N.Y.S^  70. 

On  a  motion  to  compel  arbitration, 
eonrt  may  only  consider  existence  of 
agreement  to  arbitrate  and  whether 
there  is  a  dispute  arising  thereunder, 
and  once  sach  dispnte  is  established 
even  questions  of  law  are  for  arbi- 
trators; and  this  rule  comprehends 
qnestiona  involving  interpretation  of 
discharge  provisions  in  employment 
contracts.  Carey  v.  Westinghouse 
Elec  Corp.,  1969,  6  A.D.2d  582,  180 
N.T.S.2d  203,  affirmed  6  N.T.2d  934, 
190  N.Y.S.2d  1003. 

Where  order  placed  by  army's  prime 
contractor  with  subcontractor  pro- 
vided that  any  dispute  as  to  whether 
order  had  been  terminated  because 
t»f  inability  of  parties  to  agree  on 
definitive  contract  would  be  submitted 
to  army  contracting  officer,  and  no 
definitive  contract  was  executed,  ques- 
tions whether  prime  contractor  had 
right  to  terminate  contract  after  con- 
tract had  allegedly  been  fully  per- 
formed, whether  amount  due  subcon- 
tractors was  redeterminable,  and 
whether,  because  of  long  delay,  prime 
contractor  was  barred  from  invoking 
arbitration,  presented  issues  that 
Could  be  determined  only  by  trial  at 
which  entire  course  of  dealings  under 
agreement  might  be  reviewed,  and 
could  not  be  determined  by  arbitra- 
tion. Devenco,  Inc.  v.  Emerson  Radio 
tc  Phonograph  Corp.,  1968,  12  Misc. 
2d  949,  174  N.y.S.2d  132. 

Questions  of  law  as  to  scope  of 
agreement  to  arbitrate  and  whether 
dispute  falls  within  agreement  and  is, 
therefore,  arbitrable  are  questions  for 
court  to  determine  in  the  first  instance 
on  motion  to  stay  arbitration.  Ap- 
plication of  Ward  Leonard  Elec.  Co., 
1958,  12  Misc.2d  304,  173  N.Y.S5d 
531. 

On  a  motion  to  stay  arbitration,  the 
Aatt  cannot  consider  the  merits  of 
the  controversy;  the  only  pertinent 
questions  to  be  determined  are:  (1) 
whether  there  is  a  contract  to  arbi- 
trate; (2)  whether  there  is  in  fact  a 
dispute;  and  (3)  whether  there  is  a 
refusal  to  arbitrate;  every  other  issue 
in  the  proceeding,  whether  of  law  or 
fact  and  whether  raised  by  denial  or 
defense,  is  for  the  arbitrator.    In  re 


Podoksili'B  'VVin.  1958, 12  iSiacM  733. 
171  N.Y.SJM  424, 

Where  idaintiff  inatitnted  action  for 
rescission  of  agreement  providing  for 
arbitration  of  disputes  on  ground  of 
fraud  and  deceit,  issue  of  readsaioD 
was  one  for  the  court  and  not  for 
arbitration.  Reo  Garment,  Inc.  v.  Ja- 
•on  Corp.,  1958,  9  Misc.2d  521,  170 
N.YJ3.2d  412,  modified  on  other 
grounds  6  A.D.2d  621,  178  N.YA2d 
368,  affirmed  6  N.Y.2d  725,  185  N.Y.& 
2d  812. 

Question  as  to  whether  one  has 
agreed  to  resort  to  arbitration,  when 
raised,  is  one  for  the  court  to  deter- 
mine, and  not  the  arbitrators.  Ap- 
plication of  Miller  Art  Co.,  1957,  4  A. 
D.2d  1032,  168  N.Y.S.2d  732. 

Where  a  substantial  issue  requir- 
ing proof  is  raised  concerning  failure 
to  comply  with  arbitration  provisions 
of  a  contract,  a  court  hearing  is  nec- 
essary, but  where  facts  are  admitted, 
the  interpretation  and  application  of 
contractual  conditions  for  arlHtra- 
tion  is  a  question  of  law.  In  re  At- 
ran's  Will,  1966,  166  N.Y.S.2d  562. 

While  generally  it  is  the  function  of 
courts  merely  to  decide  whether  par- 
ties have  agreed  to  arbitrate,  leaving 
to  the  arbitrator  the  determination 
of  all  questions  as  to  interpretation 
and  application  of  the  terms  of  the 
agreement,  it  remains  for  the  courts 
to  determine  whether  a  contract  con- 
tains a  provision  for  arbitration  of 
the  dispute  tendered,  and  to  decide 
whether  a  party  may  be  compelled 
to  arbitrate  the  particular  matter 
where  stipulated  conditions  for  sub- 
mission have  not  been  met.    Id. 

An  agreement  for  arUtration  makes 
for  an  exdosive  remedy,  and  even 
where  one  of  the  parties  has  failed  to 
avail  himself  of  the  right  to  arbitrate 
by  neglecting  to  make  a  timely  de- 
mand therefor,  the  courts  are  not 
warranted  in  assuming  jurisdiction, 
except  to  determine  whether  the  con- 
tractual time  limit  is  ambiguous  or 
unreasonably  harsh  when  applied  to 
the  facts.  Klein  Coat  Corp.  v.  Per- 
ots, 1956,  4  Mi8C.2d  341,  153  N.Y. 
S.2d  92. 

In  a  proceeding  to  compel  or  stay 
arbitration,  the  court  may  inquire  only 
whether  there  was  a  oimtrsct  in 
existence  and  a  refnaal  to  comtd7 
with  the  arbitration  provisions  of  the 
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contract.  Application  of  John  E. 
Potter  Co.,  1956,  2  lkf!8c2d  515,  148 
N.T.S.2d  641,  affirmed  2  A.D.2d  816, 
155  N.T.S.2d  775. 

On  application  for  order  directing 
arbitration,  court  is  limited  to  deter- 
mination as  to  whether  a  contract  re- 
quiring arbitration  exists,  whether 
dispute  exists  within  scope  of  arbitra- 
tion clause,  and  whether  a  party  re- 
fuses to  proceed  to  arbitration.  In 
re  Potoker,  1955,  286  App.Div.  733, 
146  N.Y.S.2d  616,  affirmed  2  N.T.2d 
553,  161  N.T.S.2d  609,  141  N.E.2d 
841,  certiorari  denied  78  S.Ct.  151, 
356  U.S.  883,  2  L.Ed.2d  113. 

Whether  or  not  there  is  a  bona  fide 
dispute  under  a  written  agreement 
providing  for  arbitration  is  a  ques- 
tion of  law  and  the  court  may  refuse 
to  allow  arbitration  if  it  finds  that  in 
fact  no  bona  fide  dispute  prevails. 
Thermo  Elec.  Corp.  of  America  v. 
Kremers,  1955,  143  N.T.S.2d  255. 

In  considering  contracts  providing 
for  arbitration,  court  may  only  deter- 
mine existence  of  an  agreement  or 
submission  to  arbitrate,  and  the  ex- 
istence of  an  issue  referable  to  the 
agreement.  Application  of  Spectrum 
Fabrics  Corp.,  1955,  285  App.Div. 
710,  139  N.Y.S.2d  612,  affirmed  309 
N.Y.  700,  128  N.B.2d  416. 

On  motion  to  compel  defendant  to 
aubmit  to  arbitration  under  a  con- 
tract to  purchase  merchandise  wliich 
defendant  had  refused  to  accept  on 
ground  that,  in  view  of  defendant's 
inventory,  acceptance  of  merchan- 
dise would  violate  priority  regula- 
tions of  the  War  Production  Board, 
amount  of  inventory  was  a  "question 
of  fact"  to  be  decided  by  the  court 
and  not  by  arbitrators.  In  re  Fed- 
erated Textiles,  1942,  37  N.Y.S.2d 
466,  reversed  on  other  grounds  265 
App.Div.  252,  38  N.Y.S.2d  493. 

Opon  application  for  order  directing 
arbitration  of  certain  controversies, 
court's  only  function  is  to  construe 
contract  to  determine  if  parties  there- 
to agreed  to  arbitrate,  and,  where 
coart  finds  that  parties  expressed  in- 
tention to  arbitrate  without  imposing 
limitations  upon  authority  of  arbi- 
trator* which  would  require  conrt 
to  decide  portions  of  issues  either 
of  fact  or  law,  the  merits  of  matters 
vhidi   parties  have  agreed   to   arbi- 


trate are  solely  for  arUtrators  to  de- 
termine. Tarello  v.  Jolin  A.  John- 
son Contracting  Corporation,  1944, 
50  N.Y.S.2d  212,  affirmed  268  App. 
Div.  89S,  61  N.Y.S.2d  87,  appeal  de- 
nied 268  App.Div.  903,  51  N.Y.S.2d 
640:  Alamo  Mfg.  Co.  v.  Becker,  1949, 
89  N.Y.S.2d  809,  affirmed  275  App. 
Div.  835,  89  N.Y.S.2d  920. 

Where  existence  of  written  con- 
tract relating  to  arbitration  of  future 
controversies  was  established  by  doc- 
uments annexed  to  petition  to  compel 
arbitration,  there  was  no  question 
for  the  jury  as  to  the  existence  of 
valid  contract  to  arbitrate.  Samuel 
Kaplan  &  Sons  v.  Fascinator  Blouse 
Co..  1947.  70  N.Y.S.2d  8. 

Whether  corporation  was  bound  to 
employ  members  of  union,  with  which 
corporation  had  collective  bargaining 
agreement,  at  certain  plant,  was  de- 
batable question,  calling  for  decision 
as  to  scope  of  such  agreement,  and 
hence  was  for  court,  not  arbitrators, 
to  determine.  Belding  Heminway  Co. 
V.  Wholesale  &  Warehouse  Workers' 
Union,  Local  65,  C.  L  O.,  1946,  295 
N.Y.  541,  68  N.E.2d  681. 

Court  must  determine  whether  con- 
tract contains  a  provision  for  arbitra- 
tion of  the  dispute  tendered  and  in 
exercise  of  such  jurisdiction,  court 
must  determine  whether  there  is  such 
a  dispute.  Dunham  v.  Leventhal, 
1948,  81  N.Y.S.2d  686. 

Where  contract  provides  for  arbi- 
tration of  certain  disputes,  court  must 
determine  whether  issue  sought  to  be 
arbitrated  is  such.  Ford  Instrument 
Co.  v.  Dillon.  1947,  77  N.Y.S.2d  72. 

On  motion  to  stay  arbitration  and 
cross-motion  to  direct  arbitration  to 
proceed,  court  had  no  jurisdiction  to 
consider  the  merits  of  controversy, 
but  could  only  inquire  whether  there 
were  in  fact  a  dispute,  a  contract  to 
arbitrate  and  a  refusal  to  arbitrate. 
Crosett  V.  Mount  Vernon  Housing  Au- 
thority, 1949,  275  App.Div.  1051,  02 
N.Y.S.2d  109,  reargument  and  appeal 
denied  276  App.Div.  848,  93  N.Y.S.2d 
799. 

In  proceeding  for  arbitration  under 
contract  which  respondent  contended 
was  never  intended  to  take  effect,  a 
substantial  issue  was  required  to  be 
raised  as  to  the  question  of  the  mak- 
ing of  the  contract,  in  order  to  prevent 
court   from   directing  the   parties  to 
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proceed  to  arbitration.  P.  Beiersdorf 
&  Co.  V.  Duke  Laboratories,  1949,  94 
N.Y.S.2d  18,  affirmed  2T7  App.Div. 
768.  07  N.Y.S.2d  538,  affirmed  301 
N.Y.  707,  95  N.E.2d  56. 

GeueraQy,  on  an  application  for  an 
order  staying  arbitration  and  granting 
an  immediate  trial  of  a  preliminary  is- 
sue, party  resisting  arbitration  may 
only  pat  in  issue  questions  wbether 
written  contract  providing  for  arbitra- 
tion was  made  or  subsisted,  and 
whether  there  was  a  failure  to  pro- 
ceed with  obligation  to  arbitrate;  and 
remaining  issues,  legal  or  factual,  most 
be  left  exclusively  for  determination  by 
arbitrators.  Building  Service  Emp. 
Intern.  Union,  Bronx  Local  No.  32B  v. 
Westchester  Country  Club,  1949,  94 
N.T.S.2d  942. 

Whether  parties  have  by  their 
agreement  committed  a  particular  dis- 
pute to  arbitration  is  a  question  for 
court,  properly  raised  on  a  motion  to 
stay  arbitration,  and  when  it  is  deter- 
mined that  agreement,  either  in  ex- 
press terms  or  by  necessary  implica- 
tion, withdraws  a  given  controversy 
from  arbitration,  court  will  stay  the 
arbitration.  Application  of  Kcnnelly, 
1950.  197  Misc.  067,  9S  N.Y.S.2d  240. 

Whether  or  not  a  bona  fide  dispute 
exists  under  an  arbitration  agreement 
is  a  question  of  law,  and  no  one  is  un- 
der a  duty  to  resort  to  arbitration  un- 
less by  clear  language  he  so  agrees. 
Carborundum  Co.  v.  Wagner,  1960, 
198  Misc.  24,  96  N.T.a2d  278,  af- 
firmed 277  App.Div.  941,  98  N.T.S. 
2d  774. 

In  an  application  for  arbitration,  the 
question  is  always  presented  to  court 
as  to  whether  a  party  agreed  to  ar- 
bitrate issue  sought  to  be  arbitrated, 
and  mere  assertion  by  a  party  as  to 
meaning  of  a  contractual  provision 
contrary  to  its  plain  import  cannot 
make  an  arbitrable  issue.  Application 
of  Kosofif.  1950,  276  App.Div.  621.  96 
N.Y.S.2d  689,  affirmed  303  N.Y.  663, 
102  N.E.2d  684. 

On  application  for  an  order  staying 
respondent  from  prosecuting  an  action 
until  arbitration  shall  have  been  had  in 
accordance  with  a  contract.  Supreme 
Court  merely  determines  whether 
there  is  a  subsisting  contract  requiring 
arbitration  of  the  dispute  in  question 
and  whether  there  has  been  a  failure 
or   refusal   to   arbitrate,   since   every 


other  issue,  legal  or  factual  is  for  ar- 
bitrators. Application  of  Chakrin, 
1950,  97  N.Y.S.2d  258. 

On  a  motion  to  compel  arbitration, 
court  cannot  consider  merits  of  con- 
troversy, and  the  only  pertinent  qaes- 
tions  are  whether  there  is  in  fact 
a  dispute,  whether  there  is  a  contract 
to  arbitrate,  and  whether  there  is  > 
refusal  to  arbitrate,  and  every  other 
issue,  whether  of  fact  or  of  law,  and 
whether  raised  by  denial  or  defense, 
is  for  arbitrator  exclusively.  Cinder- 
ella Bag  Co.  V.  Berger,  1950.  97  N 
Y.S.2d   623. 

Where,  under  contract  for  purchase 
and  sale  of  woolen  material,  seller  bad 
right  to  demand  cash  payments  in  ad- 
vance of  delivery  when,  in  sole  opin- 
ion of  seller,  financial  responsibility 
of  buyers  became  uns&tisfactory,  and 
no  forbearance  or  course  of  dealings 
would  affect  this  right,  buyers'  failure 
to  tender  pay>neni  in  advance  in  ac- 
cord with  seller's  written  demand  re- 
sulted in  termmation  of  contract,  thns 
no  issue  remained  which  properly 
could  be  submirted  for  decision  to  ar- 
bitrators. Alpert  V.  Admiration  Knit- 
wear Co.,  1952,  304  N.Y.  1,  105  N.E. 
2d  561. 

If  no  issue  of  fact  or  law  exists  io 
relation  to  a  matter  sought  to  be 
submitted  to  arbitration,  there  is  no 
controversy  to  be  spttled,  and  mat- 
ter is  not  one  which  may  be  com- 
prised within  an  agreement  to  arbi- 
trate. Appliciition  of  Minkin,  1951, 
279  App.Div.  226,  108  N.Y.S.2d  945. 
affirmed  304  N.Y.  617,  107  N.E5d 
94. 

The  availability  of  arUtradon  rests 
upon  whether  rhere  is  a  genuine  con- 
troversy. Prima  Products.  Inc..  v. 
Aquella  Products,  Inc.,  1952.  280  App. 
Div.  109,  111  NY.S.2d  558,  reversed 
on  other  grounds  304  N.Y.  617.  107  N. 
B.2d  95,  reargument  denied  279  App. 
Div.  1052.  114  N.Y.S.2d  792. 

Authority  of  arbitrator*.— Hie  fact 
that  court  ordered  arbitration  in  ac- 
cordance with  arbitration  ctaose  of 
contract  was  not  such  a  finding  as  to 
the  validity  of  contract  as  to  prednde 
arbitrators  from  inquiring  into  the 
matter,  particularly  whi-rc  arliitm- 
tors  were  expressly  empowered  to 
consider  whether  and  to  what  extra) 
arbitration  agreement  was  to  appi}. 
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Behrena  ▼.  Fearring,  1944,  182  iSiac 
979,  49  N.T.S.2d  753,  affirmed  269 
App.DiT.  930,  58  N.T.S.2d  216,  ap- 
peal denied  269  App.Dlv.  979,  59  N. 
Y.S.2d  292,  affirmed  296  N.Y.  172,  71 
N.E.2d  454,  reartrument  denied  297 
N.Y.  472,  74  NJ:.2d  180. 

A  provision  of  arbitration  order 
that  parties'  contract,  attaclced  aa 
mere  preliminary  writing,  constituted 
valid  and  subsisting  contract,  was  not 
an  adjudication  that  one  party  was 
Dot  guilty  of  fraud  inducing  contract 
or  disabled  from  performing  it,  as 
other  parties  claimed,  and  hence  did 
not  preclude  arbitrators  from  de- 
termining whether  such  disability  ter- 
minated contract,  where  order  com- 
manded them  to  resolve  all  contro- 
versies arising  under  contract.  Beh- 
rena v.  Feuerring,  1947,  296  N.Y. 
172,  71  N.E.2d  454. 

Incorporation  of  arbitration  associa- 
tion rule  permitting  arbitrators  to 
grant  any  remedy  or  relief  deemed 
just  and  equitable  into  contract  clause 
providing  for  arbitration  under  asso- 
ciation's rules,  revealed  a  grant  of 
power  to  arbitrators  so  broad  that 
it  would  be  inappropriate  to  determine 
in  advance  of  arbitration  that  there 
must  be  eliminated  from  award  any 
items  of  damage  which  arbitrators 
might  consider  just  and  equitable  un- 
der circumstances.  De  Laurentiis  v. 
Cinematografica  De  Las  Americas,  S. 
A.,  1960.  9  N.Y.2d  503,  215  N.Y.S. 
2d  60,  9  N.Y.2d  503. 

Whether  release  terminated  prior 
agreement  not  mentioned  in  release 
was  for  arbitrators  under  arbitration 
clause  of  prior  agreement.  Bronston 
V.  Classman,  1961,  13  A.D.2d  486,  212 
N.Y.S.2d  239,  affirmed  10  N.Y.2d  158, 
218  N.Y.S.2d  645. 

The  jurisdiction  of  an  arbitrator 
and  the  power  of  a  court  is  limited  by 
the  agreement  which  the  parties  have 
made  in  providing  for  arbitration.  In 
re  American  News  Co.,  1954,  130  N.Y. 
S.2d  554. 

Under  contract  for  sale  of  merchan- 
dise containing  arbitration  provision, 
arbitrators  could  determine  whether 
contracts  were  executory  and  whether 
ao  assignment  thereof  by  one  of  the 
parties  was  a  sham.  Packard  Fabrics 
V.  Deering.  MiUilccn  &  Co.,  1949,  94 
N.Y.S.2d  671,  affirmed  276  App.DiT. 


753,  96  N.Y.S.2d  87S,  affirmed  302  N. 
y.  643,  98  N.E.2d  113. 

Quallfloations  of  Arbitrators. — ^Ar- 
bitration clause  that  "all  questions 
and  controversies,  and  all  claims  aris- 
ing under  this  contract  shall  be  sub- 
mitted to  and  settled  by  arbitration" 
was  broad  enough  to  include  within 
scope  questions  of  anticipatory 
breach  and  date  of  default  and  it  was 
within  province  of  arbitrators  to  de- 
cide that,  for  such  nonfulfillment, 
damages  were  to  be  fixed  at  latest 
date  available  for  performance.  Har- 
ris V.  East  India  Trading  Co.,  1955, 
16  Misc.2d  87,  144  N.Y.S.2d  894. 

A  provision,  in  notice  electing  arbi- 
tration, that  any  arbitrators  should 
not  be  interested  or  connected  finan- 
cially or  otherwise  with  any  of  the 
parties,  was  authorised  as  declara- 
tory of  Civil  Practice  Act,  {  1462(2), 
requiring  arbitrators  to  be  fair,  im- 
partial, and  unprejudiced.  Film  Clas- 
sics V.  Hal  Roach  Studios,  1945,  185 
Misc.  356,  57  N.Y.S.2d  118. 

A  motion  to  strike  out  from  a  notice 
electing  arUtration  a  paragraph  to 
the  effect  that  no  arbitrator  interest- 
ed or  connected  with  either  party 
would  be  accepted  was  denied  aa  aca- 
demic, and  as  merely  the  estaldiab- 
ment  of  position  by  movant,  where 
movant  had  not  nominated  its  arU- 
trator.    Id. 

Where  contract  upon  which  plain- 
tiffs relied  provided  for  arbitration 
of  disputes  "in  London  in  the  usual 
manner,  according  to  the  rules  of  the 
General  Produce  Brokers'  Associa- 
tion of  London",  defendant  by  agree- 
ing to  arbitration  in  London  con- 
sented to  arbitration  in  London  with- 
OQt  necessity  of  personal  service  of 
process  upon  him  witliin  jurisdiction 
of  English  courts,  especially  in  view 
of  defendant's  designation  of  an  ar- 
bitrator who,  with  one  designated  by 
plaintiffs,  chose  a  third  arbitrator. 
Sargant  v.  Monroe,  1944,  67  N.Y.S.2d 
691. 

Where  award,  in  accordance  with 
Ehiglish  procedure,  was  expressly 
made  subject  to  rulings  of  English 
courts  upon  certain  legal  questions 
specified  by  arbitrators,  thus  requir- 
ing judicial  rulings  in  order  to  com- 
plete the  award,  order  of  confirma- 
tion by  E}ngli8h  court  was  invulner- 
able to  attack,  for  lack  of  jurisdic- 
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don,  by  defendant  who  had  desig- 
nated an  arbitrator.     Id. 

Dispute  or  Controversy  as  Pre- 
requisite.— Wliero  general  release  is 
unequivocal  and  unambiguous,  mere 
assertion  that  there  is  dispute  con- 
cerning its  meaning  does  not  create 
arbitrable  issue.  Bronston  v.  Glass- 
man,  1961,  10  N.Y.2d  158,  218  N.Y.S. 
2d  645, 176  N.E.2d  570. 

In  view  of  context  in  which  "all" 
claims  other  than  rights  and  obliga- 
tions contained  in  1969  agreement 
between  parties  were  released  and  for- 
given, releases  were  sufficiently  dubi- 
ous in  content  and  meaning  to  require 
that  certain  matters  be  submitted  to 
arbitration  under  arbitration  clause  of 
1952  agreement,  which  was  not  re- 
ferred to  in  1959  agreement.    Id. 

Issue  must  be  referable  to  arbitra- 
tion agreement  or  else  there  is  no 
compulsion  to  arbitrate  issue.  Appli- 
cation of  Triple  P.  Realty  Corp., 
1962,  34  Misc.2d  355,  228  N.Y.S.2d 
175. 

Arbitration  will  not  be  directed 
where  there  is  no  bona  fide  dispute  be- 
tween parties.  District  2,  Marine  En- 
gineers Beneficial  Ass'n,  AFTi-CIO  v. 
Isbrandtsen  Co.,  1962,  33  MiBC.2d  451, 
226  N.T.S.2d  883,  reargument  denied 
33  Misc.2d  504,  227  N.Y.S.2d  451. 

No  dispute  exists  where,  under  con- 
tract, there  is  no  arbitrable  issue,  and 
in  such  instance  literal  language  of 
agreement  to  arbitrate  is  not  control- 
hng.  Perrin  v.  Stempinski  Realty 
Corp.,  1961.  15  A.D.2d  91,  222  N.Y.S. 
2<1  151,  appeal  dismissed  11  N.Y.2d 
931,  228  N.y.S.2d  683,  183  N.E.2d  85. 

There  is  no  "failure  to  comply", 
within  meaning  of  Civil  Prac- 
tice Act,  S5  1450,  1458,  if  there  is  no 
bona  fide  dispute;  and  question  of 
whether  dispute  is  within  arbitrators' 
cognizance  is  to  be  determined  under 
those  sections.  Application  of  George 
Rattray  &  Co.,  1960,  29  Misc.2d  734, 
209  N.Y.S.2d  869. 

Even  when  existence  of  controversy 
is  in  doubt,  arbitration  may  be  com- 
pelled as  to  whatever  controversies 
may  exist  and  for  purpose  of  remov- 
ing such  uncertainty.  In  re  Kesten, 
1960,  25  Misc.2d  760,  206  N.Y.S.2d 
424. 

If  there  is  no  real  ground  for  a 
claim  sought  to  be  arbitrated,  the 
court  may  refuse  to  allow  arbitration. 


although  the  alleged  dispute  may  fall 
within  the  literal  language  of  the  ar- 
bitration agreement.  Application  of 
National  Broadcasting  Co.,  1960,  24 
B>Ii8c.2d  742,  202  N.Y.S.2d  534. 

The  mere  assertion  of  a  dispute, 
unsupported  by  facts,  does  not  estab- 
lish the  existence  of  a  general  arlu- 
trable  dispute  under  contractual  pro- 
vision  to   arbitrate   disputes.    Id. 

Where  no  bona  fide  dispute  exists, 
court  should  refuse  arbitration. 
Hausner  v.  Hopewell  Products,  Inc. 
1960,  10  A.D.2d  876,  201  N.Y.S.2d 
262. 

Arbitration  is  not  required  unless 
there  is  a  bona  fide  dispute.  George 
F.  Driscoll  Co.  v.  New  York  City 
Housing  Authority,  1959,  15  ACsc.2d 
770,  182  N.Y.S.2d  778,  affirmed  9  AD. 
2d  889,  193  N.Y.S.2d  843,  affirmed  8 
N.Y.2d  994,  205  N.Y.S.2d  330. 

A  contract  provision  which  is  be- 
yond dispute  raises  no  arbitrable  is- 
sue even  though  the  dispute  may  fall 
within  the  literal  language  of  an  ar- 
bitration agreement    Id. 

Where,  by  terms  of  application  for 
membership  in  diamond  dealers'  dub, 
members  agreed  to  abide  by  bylaws 
of  club  and  a  bylaw  required  members 
to  arbitrate  their  claims  arising  out 
of  diamond  business  against  other 
members,  there  had  to  be  a  dispnte 
which  might  be  the  subject  of  an  ac- 
tion as  required  by  section  1448  of  the 
Civn  Practice  Act,  before  submission 
of  claim  to  arbitration  could  be  re- 
quired. Application  of  Gray,  1959,  16 
lfisc.2d  414,  181  N.Y.S.2d  538. 

To  the  extent  a  release  has  dis- 
charged the  claim  or  contract,  there 
can  be  no  arbitrable  issue.  NTA,  Inc. 
V.  Tableau  Television,  Limited,  1957. 
11  Misc.2d  333,  169  N.Y.S.2d  395. 

Where  comprehensive  release  was 
construable  as  clearly  establishing 
that  as  to  respondent  the  release  was 
intended  to  end  the  life  of  a  contract 
for  the  distribution  of  a  series  of 
television  films  and  there  was  no  suffi- 
cient showing  to  create  an  issue  upon 
any  claim  of  inadvertence,  accident, 
mutual  mistake  or  fraud,  no  arbitrable 
issue  was  presented.    Id. 

In  order  to  submit  a  controversy 
to  arbitration  under  contracts  pur- 
suant to  which  corporations  were 
formed  providing  for  arbitration  in 
event  an  arbitrable  controversy  aiia- 
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es,  there  had  to  be  a  controversy 
which  might  be  subject  of  an  action 
as  required  by  section  1448  of  the 
Civil  Practice  Act.  Bnrkin  v.  Katz, 
1966.  1  N.T.2d  870,  164  N.T.S.2d  888. 
64  A.L.R.2d  638. 

Terms  of  agreement  between 
wholesale  dealer  in  the  garment  in- 
dustry and  manufacturing  contractor 
for  arbitration  were  sufficient  to 
cover  a  dispute  between  the  parties 
respecting  the  balance  due  on  a 
note  allegedly  executed  by  the  de- 
fendants as  the  evidence  of  a  loan 
and  involving  overpayment  of 
amounts  for  services  rendered  by 
the  defendants  to  plaintiff  for  cer- 
tain years.  Klein  Goat  Corp.  v.  Per- 
etz.  1056,  4  lfisc.2d  341,  153  N.T. 
S.2d92. 

If,  under  unambiguous  terms  of 
agreement,  there  is  no  real  ground 
of  daim,  court  may  refuse  to  allow 
arbitration,  although  claimed  dispute 
may  come  within  literal  language  of 
arbitration  agreement.  Livingston  v. 
Tel-Ant  Electronic  Co.,  1955,  4 
Misc.  600,   138  N.y.S.2d  111. 

There  is  no  duty  to  arbitrate  unless 
by  clear  language  parties  have  so 
agreed,  and  if  dispute  is  not  one 
which  agreement  requires  to  be  ar- 
bitrated, court  will  not  order  arbi- 
tration to  proceed.    Id. 

No  arbitrable  dispute  exists  when 
position  of  one  party  is  clearly  con- 
trary to  the  plain  meaning  of  the 
words  of  the  contract  and  beyond  dis- 
pute, and  there  has  been  no  default 
under  unambiguous  terms  of  an 
agreement  calling  for  arbitration. 
Anplicarion  of  Spectrum  Fabrics 
Corp.,  1955,  285  App.Div.  710,  139  N. 
Y.S.2d  612. 

Where  contract  between  buyer  and 
seller  containing  arbitration  clause 
did  not  provide  that  materials  sold 
would  be  sold  exclusively  to  buyer, 
but  order  signed  by  president  of  buy- 
er and  salesman  of  seller,  stated  that 
it  became  a  contract  when  signed  by 
buyer  and  accepted  by  seller,  and  pro- 
vided that  it  was  confined  to  coat  and 
rainwear,  and  cloth  is  released  only  if 
no  further  orders  are  received  by  a 
certain  date,  there  was  an  arbitrable 
issue  as  to  whether  contract  provided 
for  exclusive  sales  of  that  material 
to  buyer.    Id. 

Under  clause  in  contract  provid- 
ing  for    arbitration    of   any   contro- 
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versy  or  claim  arising  out  of  or  re- 
lating to  contract,  a  controversy  about 
a  claim  was  required  before  arbitra- 
tion clause  would  become  effective. 
Urban  Contractors  v.  Xorkshire 
Homes.   1945,  58  N.Y.S.2d  320. 

In  contract  granting  exclusive  right 
to  present  specified  theatrical  attrac- 
tion featuring  grantor  throughout  the 
world  and  providing  for  arbitration  of 
any  controversy  with  respect  to 
agreement  or  interpretation  or  breach 
of  performance  thereof,  provision 
whereby  grantor  expressly  agreed  not 
to  perform  with  such  attraction  dur- 
ing layoff  period  or  between  seasons 
in  United  States  conclusively  estab- 
lished as  matter  of  law  that  there  was 
no  limitation  as  to  presentation  in  any 
other  country  so  that  grantor's  right 
to  present  attraction  in  Burope  be- 
tween seasons  presented  no  contro- 
versy for  arbitration.  Dunham  v. 
Leventhal,  1948,  81  N.Y.S.2d  586. 

Where  contfect  provided  that  in  no 
event  should  suit  be  brought  or  arbi- 
tration be  initiated  unless  suit  or  ar- 
bitration was  initiated  within  one  year 
from  date  of  contract,  arbitration  pro- 
ceedings instituted  more  than  one  year 
after  date  of  contract  would  be  stayed. 
Application  of  Trimount  Clothing  Co., 
1952,  112  N.Y.S.2d  814. 

Where  buyei  failed  to  timely  seek 
remedy  given  by  contract  provision 
requiring  controversies  to  be  settled 
by  arbitration,  he  was  thereby  fore- 
closed from  prosecuting  action  predi- 
cated upon  such  controversy.  River 
Brand  Rice  Mills  v.  Latrobe  Brewing 
Co.,  1952,  280  App.Div  247,  113  N.T. 
S.2d  132,  305  N.Y.  36.  110  N.E.2d 
545. 

Revocation  or  Cancellation  of 
Agreement. — Under  clause  providing 
for  arbitration  of  claims  arising  out 
of  contract  but  stating  that  upon  such 
arbitration,  arbitrator  may  not  vary 
or  modify  any  of  the  provisions,  par- 
ties by  implication  excluded  arbitra- 
tion in  the  event  reformation  of  agree- 
ment was  sought.  Royaloy,  Inc.  v. 
General  Moving  &  Storage,  Inc.,  1959, 
25  Misc.2d  255.  207  N.Y.S.2d  569. 

A  contract  which  provided  for  arbi- 
tration of  disputes  arising  under  the 
contract  could  be  cancelled  by  agree- 
ment of  the  parties.  Government  of 
Argentine  Republic  v.  Gaylen  Machin- 
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ery  Corp.,  1958,  10  Mi8c.2d  215,  169 
N.Y.S.2d  978. 

Where  sales  contract  between  man- 
ufactarer  and  dealer  provided  for  arbi- 
tration and  was  in  effect  when  manu- 
facturer received  order  originating 
ontside  dealer's  territory  for  delivery 
within  his  territory,  but  was  cancelled 
before  fulfillment  of  the  order  by  the 
manufacturer's  successor  who  had  as- 
sumed manufacturer's  rights  and  ob- 
ligations,  the  dealer  was  not  deprived 
of  bis  right  to  arbitrate  claim  for 
regular  commission.  Simplex  Mach. 
Tool  Corp.  V.  Swind  Machinery  Co., 
1955, 16  Misc.2d  85, 144  N.Y.S.2d  595. 

Written  contracts  of  arbitration  are 
valid,  and  irrevocable,  except  for  such 
grounds  as  exist  for  the  revocation  of 
any  contract.  Application  of  Broad- 
way-Fortieth St.  Corp.,  1946,  60  N. 
Y.S.2d  725,  reversed  on  other  grounds 
271  App.Div.  219,  62  N.Y.S.2d  888, 
affirmed  296  N.Y.  165,  71  N.E.2d  451. 

Where  parties  contract  which  made 
provision  for  arbitration  of  any  dis- 
putes arising  thereunder  was  can- 
celled by  express  agreement*  of  par- 
ties, an  act  which  was  within  their 
power  to  do,  respondent  was  not 
entitled  to  maintain  proceedings  to  en- 
force arbitration.  Application  of 
Minkin,  1051,  279  App.Div.  226,  108 
N.Y.S.2d  945. 

Statutory  Authorizatio*. — Require- 
ments of  Civil  Practice  Act,  §  1448  et 
seq.,  with  respect  to  arbitration  con- 
tracts can  be  met  by  incorporating  by 
reference  a  written  agreement  to  ar- 
bitrate from  another  document.  Ar- 
thur Pile  &  Foundation  Corp.  v.  Bon- 
jay  Housing  Corp.,  1960,  27  MiBC.2d 
305,  208  N.Y.S.2d  823. 

Arbitration  is  the  creature  of  stat- 
ute either  directly  or  indirectly.  Ap- 
plication of  Broadway-Fortieth  St. 
Corp.,  1946,  60  N.Y.S.2d  725,  reversed 
on  other  grounds  271  App.Div.  219, 
62  N.Y.S.2d  888.  affirmed  296  N.Y. 
165.  71  N.E.2d  451;  Prosperity  Co. 
V.  American  Laundry  Machinery  Co., 
1947,  271  App.Div.  622,  67  N.Y.S.2d 
660,  affirmed  207  N.Y.  486,  74  N.E.2d 
188. 

Attachment  Warrant— A  provision 
in  reinsurance  treaty  between  Ameri- 
can and  Chinese  insurance  companies 
that  arbitration  award  settling  any 
question  as  to  meaning  of  agreement 


should  be  condition  precedent  to  right 
of  action  respecting  any  claim  there- 
under gave  Chinese  company  no  great- 
er rights  in  enforcement  of  arbitra- 
tion than  that  given  by  Civil  Practice 
Act  S  1461  to  stay  action  until  arbi- 
tration was  had,  so  that  absence  of 
arbitration  award  did  not  entitle  such 
company  to  vacation  of  attachment 
warrant  obtained  by  American  com- 
pany in  its  action  against  Chinese 
company  for  reinsurance  premiums. 
American  Reserve  Ins.  Co.  v.  China 
Ins.  Co..  1948,  297  N.Y.  322.  79  N. 
B.2d  425. 

An  attachment  vrarrant,  procured 
by  American  insurance  company  in 
its  action  against  Chinese  insurance 
company  for  reinsurance  premiums, 
should  not  be  vacated  as  matter  of 
law,  on  ground  that  plaintiff  could 
capriciously  fail  to  proceed  with  arbi- 
tration, called  for  by  parties'  reinsur- 
acce  treaty,  in  order  to  obtain  conces- 
sions from  defendant,  because  defend- 
ant could  not  force  plaintiff  to  submit 
to  arbitration  in  Chinese  city,  as  pro- 
vided by  contract,  even  if  defendant 
were  granted  stay  of  action  under 
Civil  Practice  Act  §  1461  nntfl  arbi- 
tration was  bad.    Id. 

Darivativ*  Aotton.— Issues  arising  in 
a  stockholder's  derivative  action,  even 
if  made  arbitraUe  under  agreement 
between  stockholders,  would  be  unen- 
forceable as  against  public  policy,  and, 
in  any  event,  would  not  be  binding  up- 
on corporation.  Application  of  Dia- 
mond, 1948,  80  N.Y.S.2d  465.  affirmed 
T9  N.Y.S.2d  924. 

Particular  Words  Not  Essential.- 
Use  of  words  "arbitration"  or  "ar- 
bitrate" or  of  any  particular  form 
of  words  is  not  essential  to  valid 
agreement  of  arbitration  provided 
that  court  can  ascertain  from  agree- 
ment that  parties  intended  contro- 
versy to  be  settled  by  mediation  or 
arlMtration.  Mencher  v.  B.  A  S. 
Abeles  &  ECahn,  1948,  274  AppJMv. 
585,  84  N.Y.S.2d  718. 

Limitatioas. — ^It  was  within  power 
of  parties  to  sales  agreement,  in 
drafting  arbitration  clause,  to  make 
their  own  time  limitation,  beyond 
which  no  step  toward  sudh  relief 
could  be  taken.  River  Brand  Rice 
Mills,  Inc.  V.  Latrobe  Brewing  GOm 
1953,  306  N.Y.  36,  110  NJL2d  Sft. 
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Claims  or  contractor  against  board 
of  oilucation  for  extra  work  in  making 
alterations  and  additions  to  school 
building  accrued  on  December  30,  1959 
when  contractor  wrote  architect  stat- 
ing that  contractor  considered  actions 
of  architect  default  under  terms  of 
agreement  between  contractor  and 
board  of  education,  and  therefore  con- 
tractor's demand  for  arbitration  on 
February  19,  1960  was  not  timely 
made  because  not  made  within  ten  days 
of  accrual  of  claim  as  required  by  con- 
tract. Board  of  Ed.,  City  School  Dist. 
of  City  of  New  Rochelle  v.  Bernard 

Associates  No.  3,  Inc.,  1962, Misc. 

2d ,  230  N.Y.S.2d  509. 

Selection  of  arbitrators  is  not  "com- 
mencement of  first  hearing"  within 
rule  requiring  assertion  of  defense  of 
statute  of  limitation  at  commence- 
ment of  first  hearing.  Diesel  Const. 
Co.  V.  Stewart  Tenants  Corp.,  1962, 
33  Misc.2d  1090,  228  N.T.S.2d  385. 

Arbitration  proceeding  was  not  time- 
ly brought  where  contract  provided 
that  balance  owing  thereunder  should 
be  payable  forthwith  upon  architect 
issuing  certificate  and  contract  cov- 
ered guarantee  of  work  for  one  year 
after  completion  but  arbitration  pro- 
ceeding was  not  brought  within  one 
year  after  issuance  of  certificate  by 
arcliitect.     Id. 

In  absence  of  any  factual  showing 
of  waiver  or  estoppel  on  part  of  board 
oi:  education  court  would  not  direct  a 
hearing  on  issue  of  timeliness  of  school 
building  contractor's  demand  for  arbi- 
tration which  admittedly  was  not  made 
within  three  months  after  contractor 
had  been  adnsed  that  claim  for  extras 
would  not  be  honored.  Application  of 
Board  of  Ed.  of  City  of  White  Plains, 

1002.  Mi.sc.2d  — ,  226  N.Y.S.2d 

300. 

School  building  contractor's  request 
that  court  should  consider  contractor's 
letter  to  school  architect  as  a  formal 
claim  under  McKinney's  Education 
Law,  §  3813(1),  requiring  presenta- 
tion of  claim  before  beginning  an  ac- 
fon  or  si),>cinl  proceeding  and  that 
coiitraclo;*  b;-  iiermittcd  to  supply 
th-ri'to  till!  miH.sIn;;  verification,  and 
that  contractor  b?  permitted  to  amend 
prio  ■  demand  for  arbitration  so  as  to 
inc':a<l;^  appropriate  allegation  to  effect 
th.n;  w.*itten  verified  c'aim  was  pre- 
sented  v.-ithin   statutory  three-montii 


period  after  its  accrual  would  be  de- 
nied, but  contractor  could  take  such 
position  by  way  of  formal  application 
and  upon  proper  papers.    Id. 

Extraordinary  and  unjustified  delay 
of  first  railroad  in  instituting  proceed- 
ings for  arbitration  under  trackage 
agreement  of  dispute  with  second  rail- 
road concerning  additional  compensa- 
tion of  first  railroad's  employees  cm- 
ployed  by  second  railroad  while  using 
first  railroad's  tracks  under  agree- 
ment, coupled  with  resulting  prejudice 
to  second  railroad,  barred  application 
to  compel  arbitration.  New  York 
Cent.  R.  Co.  v.  Erie  R.  Co..  1961,  30 
Misc.2d  362,  213  N.Y.S.2d  15. 

Civil  Practice  Act,  §  1458-a  provid- 
ing that  motion  to  compel  arbitration 
shall  be  denied  if  at  time  of  notice  of 
intention  to  arbitrate  claims  would  be 
barred  by  statute  of  Hmitations  if 
claims  were  asserted  in  action  was  ap- 
plicable to  controversy  arising  prior 
to  its  enactment.    Id. 

Where  an  action  at  law  was  institut- 
ed against  petitioner  and  a  witness 
was  sworn  and  trial  was  begun,  peti- 
tioner having  failed  to  demand  arbi- 
tration in  accordance  with  agreement 
prior  to  commencement  of  trial  and 
having  taken  affirmative  steps  in  de- 
fending action  on  merits,  was  too 
late  in  demanding  arbitration.  Bel- 
Rose  Fashions,  Inc.  v.  Braunheim, 
1957.  25  Misc.2d  1037,  207  N.Y.S.2d 
567. 

Civil  Practice  Act,  §  1458-a,  pro- 
viding that  arbitration  shall  be  stayed 
if  at  the  time  of  giving  notice  of 
intention  to  arbitrate  or  making  de- 
mand to  arbitrate  the  claim  would  be 
barred  by  an  existing  statute  of  limi- 
tations if  such  claim  were  asserted 
in  court,  was  applicable  to  arbitration 
of  claims  which  accrued  before  enact- 
ment of  said  section  of  the  Civil 
Practice  Act,  where  prior  to  passage 
of  said  section  arbitrators  could  not 
consider  issues  barred  by  statute  of 
limitations.  Application  of  Plastic 
Molded  Arts  Corp.,  19C0,  23  Misc.2d 
839.  200  N.Y.S.2d  858,  affirmed  11  A- 
D.2d  668,  204  N.Y.S.2d  78. 

Where  contract  between  petitioner 
and  respondent  provided  for  arbitra- 
tion of  claims  for  breach  of  con- 
tract and  conversion,  and  after  con- 
tract expired  parties  had  several 
transactions,  and  lawsuits  over  later 
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transaction*  wer«  settled  by  stipnla- 
tion  which  included  provision  that  re- 
spondent reserved  its  rights  to  arbi- 
trate claims  under  contract,  but  re- 
spondent did  not  give  any  notice  of 
its  desire  to  arbitrate  the  daims  until 
more  than  six  years  after  the  causes 
of  action  to  be  arbitrated  accrued, 
such  claims  were  barred  by  statute  of 
limitations  and  arbitration  was  re- 
strained.   Id. 

Where  there  are  specific  time  lim- 
its for  demand  for  arbitration,  they 
bar  demands  thereafter.  Applica- 
tion of  Office  Emp.  Intern.  Union,  Lo- 
cal 153,  AFL-CIO,  1960,  23  Mi8c.2d 
235,  200  N.Y.S.2d  776. 

Where  demand  by  general  contrac- 
tor for  arbitration  of  disputes  be- 
tween general  contractor  and  subcon- 
tractor was  made  within  30  days  aft- 
er foreclosure  action  was  started  by 
subcontractor  to  foreclose  mechanic's 
lien  and  before  date  when  final  pay- 
ment was  due  under  contract,  demand 
for  arbitration  was  not  untimely. 
John    H.    Eisele    Holding    Corp.    t. 

Panucdo,  1960, Mi8c.2d  ,  198 

N.Y.S.2d  625. 

Where  a  contract  for  sale  of  a  cer- 
tain farm  and  equipment  thereon 
contained  a  provision  that  vendors 
might,  for  any  cause  and  at  their  dis- 
cretion terminate  the  contract  any 
time  prior  to  purchaser's  payment  of 
not  less  than  a  total  of  $15,100,  and 
that  in  such  event  if  the  parties  were 
unable  to  agree  on  the  amount  to  be 
paid  to  the  purchaser  for  release  of 
his  interest  in  the  property,  arbitra- 
tors should  be  named  to  determine 
that  amount,  and  vendors  did  not  ter- 
minate the  contract,  purchaser  was 
not  entitled  to  arbitration,  and,  even 
assuming  the  arbitration  clause  came 
into  operation,  purchaser  waived  his 
right  to  arbitration  by  bringing  an 
action  in  the  Supreme  Court  on  the 
contract,  and  he  was  barred  by  laches 
from  enforcing  arbitration  because  of 
a  lapse  of  approximately  seven  years 
before  it  was  demanded.  Application 
of  Buchanan,  1959,  9  A.D.2d  1010, 
194  N.Y.S.2d  741. 

In  proceeding  begun  in  1954  by  tex- 
tile corporation  against  rayon  corpo- 
ration for  arbitration,  wherein  trial 
court  in  December  1956  rendered  re- 
settled judgment  which  directed  the 
parties  to  proceed  immediately  to  ar- 


bitrate and  which  provided  for  meth- 
od of  designating  arbitrators,  court 
intended  parties  to  proceed  with  dis- 
patch before  arbitrators.  Gayley 
Mill  Corp.  V.  Princeton  Rayon  Corp., 
1959,  17  Misc.2d  594,  185  N.Y.SJ2d 
899. 

Where  there  is  specific  time  limits 
for  demand  for  arbitration  such  lim- 
its bar  demands  made  thereafter.  Ap- 
plication of  Mark  Cross  Co.,  1959,  15 
Mi8c.2d  947,  181  N.Y.S.2d  110. 

Provision  in  construction  contract 
requiring  claim  for  extra  work  to  be 
filed  in  five  days  did  not  constitute  a 
statute  of  limitations  for  institution 
of  arbitration  proceedings  under  the 
contract  on  such  claim,  and  arbitra- 
tion would  be  allowed  where  it  ap- 
peared that,  under  all  the  circum- 
stances demand  for  arbitration  was 
made  within  reasonable  time.  A.  B. 
Barr  &  Co.  v.  Municipal  Housing  Au- 
thority of  Tonkers,  1949,  86  N.Y.S.2d 
765,  affirmed  276  App.Div.  981,  95  N. 
Y.S.2d  352. 

Provision  in  arbitration  contract 
that  all  claims  by  buyers  were  to  be 
made  within  ten  days  of  receipt  of 
goods,  and  that  no  claims  could  be 
made  after  the  goods  were  cat  or 
converted,  did  not  constitute  a  stat- 
ute of  limitations  for  institution  <rf 
arbitration  proceedings,  and  whether 
claim  made  by  buyers  ten  days  after 
receipt  of  goods  should  be  allowed 
was  for  determination  of  arUtrators. 
Tuttman  v.  Kattan,  Talamas  Ilxport 
Corp.,  1948,  274  App.Div.  395,  83  N. 
Y.S.2d  651. 

Where  contract  for  sale  of  merchan- 
dise provided  for  arbitration  and  pro- 
vided that  buyer  could  make  claims 
affecting  quality  within  60  days  after 
merchandise  had  been  converted  in 
case  of  latent  defects,  provision  for 
making  of  claims  was  not  a  limitation 
on  right  institute  arbitration,  and  it 
was  for  arbitrators  to  determine 
whether  a  claim  made  should  be  al- 
lowed. Packard  Fabrics  v.  Deering, 
Milliken  &  Co..  1949.  94  N.T.a2d 
671,  affirmed  276  AppJMv.  763,  96 
N.Y.S.2d  878.  affirmed  302  N.Y.  643, 
98  N.E.2d  lis. 

Under  oil  sales  agreement  contain- 
ing article  permitting  firat  partj  to 
terminate  on  written  notice  if  seoond 
failed  to  deliver  for  any  reason  other 
than  wilful  failure  to  perfona  ol 
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providing  that  validity  and  effect  of 
notice  was  arbitrable  under  general 
arbitration  clause,  and  containing  sec- 
ond article  antborizing  party  to  ter- 
minate if  other  had  been  guilty  of 
wilful  default  after  written  protest 
and  giving  party  in  default  right  to 
submit  question  of  default  to  arbitra- 
tion within  15  days  after  receipt  of 
protest,  right  of  party  to  demand  ar- 
bitration as  to  whether  it  had  valid- 
ly terminated  contract  under  first  ar- 
ticle was  not  affected  by  15  days' 
time  limitation  contained  in  second. 
Application  of  Compagnie  Francaise 
Des  Petroles,  1950,  100  N.T.S.2d 
1000,  reversed  on  other  grounds  279 
App.Div.  851,  110  N.T.S.2d  1.  af- 
firmed 305  NX  588,  111  N.E.2d  645. 

Under  building  contract  arbitration 
clause  which  stated  that  any  dispute 
between  parties  with  lespect  to  work 
or  contract  should  be  referred  to 
named  architect  for  final  and  binding 
determination,  questions  of  whether 
formtie  marks  were  removed  as  re- 
quired by  contract,  manner  in  which 
exposed  exterior  walls  were  to  be 
finished,  whether  building  department 
and  Federal  Rousing  Administration, 
to  whose  approval  the  work  was  sub- 
ject, had  approved  the  work  as  done 
by  the  contractor,  were  arbitrable 
questions.  Bertram  Garden  Apart- 
ments V.  De  Martini,  1951,  108  N.Y. 
S.2d  483. 

Under  arbitration  clause  of  a  build- 
ing contract,  stating  that  disputes  re- 
lating to  the  work  or  the  agreement 
should  be  suomitted  to  the  named 
architect  for  decision,  questions  of 
consequential  damages,  such  as  delay 
and  damage  to  party  caused  by  the 
contractor's  alleged  failure  to  per- 
form, were  not  arbitrable  questions. 
Id. 

Under  an  agreement  to  arbitrate 
any  controversy  arisint;  in  relation  to 
a  contract  for  the  sale  of  goods, 
where  seller  sought  to  recover  con- 
tract price  of  merchandise,  a  contro- 
versy existed  which  was  required  to 
be  decided  by  arbitrators,  even  though 
tender  of  delivery  were  made  after 
delivery  date  Hpedfied  in  contract  and 
terms  of  contract  would  prevent 
showing  of  oral  extension  of  time  for 
delivery.  Application  of  Roselle  Fab- 
rics. 1951,  108  N.Y.S.2d  921,  affirmed 
279  App.Div.  1044,  113  N.T.&2d  280. 


Where  respondent  contended  that 
controversy  had  risen  as  to  whether 
contract,  under  which  arbitration  of 
dispute  by  respondent  was  sought,  was 
cancelled  and  mat  controversy  should 
be  settled  by  arbitration,  if  that  were 
controversy  to  be  settled,  it  could  be 
settled  only  by  arbitrators,  and  issue 
was  not  one  which  could  be  decided 
by  court  in  proceeding  by  petitioners 
to  stay  arbitration  proceedings  and 
did  not  fall  within  broad  provisions 
of  arbitration  agreement.  Applica- 
tion of  AOnkin,  1951,  279  App.Div. 
226,  108  N.Y.S.2d  945.  affirmed  304 
N.Y.  617, 107  N.E.2d  94 

Intervention.— In  arbitration  pro- 
ceedings between  employer  and  labor 
union  for  violation  of  contract  al- 
legedly requiring  employer  to  compel 
employees  not  members  of  union  to 
become  and  remain  members  thereof, 
nonunion  employees  who  were  not 
parties  to  contract  had  no  standing  to 
Intervene  and  move  to  stay  arbitra- 
tion proceedings  on  ground  that  arbi- 
tration proceedings  could  affect  their 
opportunity  to  earn  a  livelihood  vritb 
their  present  employer.  I.  Miller  & 
Sons  V.  United  Office  &  Professional 
Workers  Local  16  C.  I.  O.,  1949,  195 
Misc.  20,  88  N.Y.S.2d  673. 

Consolidation  of  proceedings. — Ar- 
bitration is  special  proceeding  and 
arbitration  proceedings  may  be  con- 
solidated. Stewart  Tenants  Corp.  v. 
Diesel  Const.  Co.,  1961,  16  A.D.2d 
895,  229  N.Y.S.2d  204. 

Consolidation  of  arbitration  proceed- 
ings must  be  denied  if  substantial  right 
of  any  party  is  prejudiced  but  other- 
wise whether  to. grant  relief  depends 
on  exercise  of  discretion.     Id. 

Procedure  generally. — General  con- 
tractor would  not  be  deprived  of 
its  right  to  arbitration  of  disputes 
with  subcontractor  merely  because 
subcontractor  had  a  claim  against 
its  own  subcontractor,  which  sub- 
contractor desired  to  bring  into  its 
mechanic's  lien  foreclosure  action, 
which  general  contractor  sought  to 
stay,  where  it  was  not  immediately 
apparent  how  subcontractor  expected 
to  bring  its  subcontractor  into  the 
foreclosure  action,  and  there  was  no 
authority  for  proceeding  by  service 
of  a  third-party  summons  as  proposed 
by    subcontractor.    John^^H.    Eisele 
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Holding  Corp.  v.  Pannccio,  1900, 

Mi8C.2d  ,  198  N.T.S.2d  625. 

Petition  seeking  arbitration  of  dis- 
pute arising  out  of  contract  unifying 
activities  of  plaintiffs  and  defendants 
and  consolidation  of  their  property 
holdings,  and  providing  that  all  disa- 
greements shonld  be  resolved  by  arbi- 
tration, was  insufficient  to  state  a  vio- 
lation of  plaintiff's  rights  by  a  refusal 
by  defendant  to  arbitrate  or  a  right 
to  compel  arbitration  for  certain  ac- 
tion taken  on  part  of  defendant.  Con- 
gregation Anshe  Kesser  v.  Jewish 
Community  Center  of  Corona,  L.  I., 
Inc.,  1958.  5  A.D.2d  1011,  174  N.Y.S. 
2d  178. 

Rules  of  procedure  prescribed  by 
the  New  York  Building  Congress  with 
respect  to  arbitration  of  building  and 
constructing  disputes  which  were  spe- 
cifically referred  to  in  a  construction 
subcontract  were  deemed  a  part  there- 
of. Delma  Engineering  Corp.  v.  K  & 
L  Const.  Co.,  1958,  9  Mi8C.2d  324, 169 
N.T.S.2d  820,  reversed  on  other 
grounds  6  A.D.2d  710.  174  N.Y.S.2d 
620,  amended  on  other  grounds  7  A  J>. 
2d  748,  181  N.T.S.2d  763,  affirmed  6 
N.Y.2d  862,  181  N.Y.S.2d  794. 

Arbitration  Is  a  matter  of  procedure 
and  may  not  be  obtained  simply  by 
pleading  it  as  a  defense  or  counter- 
claim to  an  action.  Zacher  v.  Bogie, 
1948,  84  N.Y.S.2d  404. 

Generally,  where  parties  enter  into 
contracts  which  provide  for  definite 
procedure  for  initiation  of  arbitration 
proceedings,  it  is  incumbent  on  party 
claiming  right  to  arbitration  to  fol- 
low such  procedure.  Beaver  Concrete 
Breaking  Co.  v.  Nadal  Baxendale, 
Inc.,  1951,  278  App.Div.  929,  106  N. 
Y.S.2d  527. 

Special  proceeding  for  arbitration 
of  contract  consists  of  hearing  on  ap- 
plication, and  if  court  deems  it  nec- 
essary, a  trial  is  raised  before  such 
tribunal  as  court  finds  proper,  and 
hearing  on  petition  determines  only 
whether  an  issues  exists,  and  is  in 
nature  of  a  motion.  Billie  Barnes, 
Inc.  V.  Tanbro  Fabrics  Corp.,  1948, 
83  N.Y.S.2d  750. 

Termination  of  Arbitration. — ^Where 
contract  provided  for  arbitration  of 
any  dispute  that  may  arise  under 
agreement  by  arbitration,  alleged  ter- 
mination or  cancellation  of  agreement 
by  one  of  the  parties  because  of  al- 


leged breach  for  nonperformance  of 
terms,  did  not  end  ri^t  to  arbitratt 
claims  accruing  prior  thereto.  Ter- 
minal Auxiliar  Maritima.  S.  A.  v. 
Winkler  Credit  Corp.,  1959,  6  N.Y. 
2d  294,  189  N.Y.S.2d  655. 

Under  service  agreement  between 
advertising  agency  and  customer  pro- 
viding for  arbitration  in  case  of  dis- 
agreement, agency  was  not  entitied  to 
arbitration  after  termination  of  agree- 
ment as  to  compensation  due  agency, 
agency's  right  to  indemnification 
against  future  claims,  and  assessment 
of  costs.  Application  of  Perm-Asep- 
tic Corp..  1948,  274  App.Div.  895.  82 
N.Y.S.2d  832,  roargument  and  ap- 
peal denied  274  App.Div.  943,  84  N. 
Y.S.2d  921. 

Questions  for  Arbitrators. — Scope  of 
arbitration  clause  is  for  determina- 
tion by  arbitrators.  Application  of 
Plcin,  1962.  17  A.D.2d  633,  230  N.Y.S. 
2d  633. 

Court  mnst  always  decide  whether 
there  is  agreement  to  arbitrate,  and 
ordinarily,  this  includes  determination 
of  whether  agreement  has  terminated, 
either  by  its  terms  or  interpretation 
put  upon  it  by  parties,  but  where 
agreement  is  in  effect,  disposition  of 
whether  particular  claim  has  been 
shown  to  be  abandoned  by  failure  to 
assert  it  is  for  arlutrator.  Carey  v. 
Westinghouse  Elec  Corp^  1961,  15 
A.D.2d  7,  221  N.Y.S.2d  303. 

Under  an  arbitration  agreement, 
both  questions  of  fact  and  law  are 
for  the  arbitrators.  Grimaldi  v.  Coca 
Cola  Bottiing  Co.  of  N.  Y.,  Inc.,  1961, 
29  Misc.2d  406,  217  N.Y.S.2d  628. 

Where  agreement  provided  that  fixa- 
tion of  book  value  was  to  be  made 
by  corporation's  certified  accountant 
according  to  standard  accounting  prac- 
tice and  provisions  of  agreement,  de- 
mand that  arbitrators  determine  book 
value  was  improper.  PoUak  v.  Bres- 
low,  1960,  25  Misc.2d  1047.  206  N.Y. 
S.2d  914. 

If,  under  the  unambiguous  terms  of 
an  agreement  calling  for  arbitration, 
there  has  been  no  default,  the  court 
may  not  make  an  order  compelling  a 
party  to  proceed  to  arbitration,  bnt 
where  the  party  opposing  arbitration 
contends  that  an  ambiguity,  the  res- 
olution of  which  rcijuircs  resort  to 
preliminary  negotiations,  exists,  tiiere 
is  an  issue  which  must  be  determined 
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by  the  arbitrators.  Application  of 
-Columbia  Broadcasting  System,  Inc., 
1960,  26  Misc.2d  972,  205  N.T.S.2d 
.83. 

Where  arbitration  clause  is  broad 
-and  all-inclusive,  a  request  for  rescis- 
sion on  ground  of  fraud  in  the  induce- 
ment, made  either  in  a  pending  action 
or  in  a  demand  for  arbitration,  will  be 
left  for  determination  of  arbitrators. 
Fabrex  Corp.  v.  Winard  Sales  Co., 
1960,  23  Misc.2d  26,  200  N.y.S.2d 
278. 

Parties  may  provide  by  contract 
for  arbitration  of  such  questions  as 
would  give  rise  to  right  to  rescind. 
Id. 

Where  minority  stockholder's  writ- 
ten agreement  to  purchase  majority 
stockholder's  stock  on  death  of  ma- 
jority stockholder  contained  arbitra- 
tion clause  and  there  was  a  reason- 
able dispute  whether  closing  memo- 
randum of  sale  canceled  arbitration 
clause  of  contract,  determination  of 
effect  of  the  memorandum  lay  with- 
in the  province  of  the  arbitrators. 
Morgan  Guaranty  Trust  Co.  of  N.  Y. 
V.  Wasserman,  1960,  10  A.D.2d  278, 
199  N.r.S.2d  293. 

Where  minority  stockholder's  con- 
tract to  purchase  stock  of  majority 
stockholder  on  his  death  contained 
arbitration  clause  and  there  was  a 
dispute  as  to  whether  there  had  been 
final  adjustment  of  price  to  be  paid 
for  stock  or  if  the  matter  of  price 
was  still  open,  dispute  as  to  the  prop- 
er interpretation  of  closing  state- 
ment, was  an  issue  for  determination 
by    arbitrators.    Id. 

Subsequent  acts  or  documents  pur- 
porting or  claimed  to  terminate  an 
agreement  containing  a  broad  arbitra- 
tion clause,  if  in  dispute,  raise  issues 
for  the  arbitrators  and  not  for  the 
court.  Application  of  Stein-Tex,  Inc., 
1959.  9  A.D.2d  288,  193  N.Y.S.2d 
■719.  reargument  and  appeal  denied  10 
A.D.2d   557,   196  N.Y.S.2d  556. 

Where  arbitration  clause  of  agree- 
ment to  sell  vessel  provided  that  all 
■lisputes  and  differences  arising  out  of 
the  agreement  should  be  settled  by 
arbitration,  the  court  was  without 
power  to  direct  the  arbitrators  in 
advance  how  they  should  decide  the 
i.sBues  otherwise  validly  submitted  to 
them  notwithstanding  the  arbitrators 
might    award    "non-allowable"    dam- 
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ages,  "non-allowable"  meaning  not 
allowable  in  an  action  at  law  as  deter- 
mined by  the  law  of  sales  since  the 
arbitrators  are  not  so  confined. 
Transpacific  Transport  Corp.  v.  Si- 
rena  Shipping  Co.,  S.  A.,  1959,  9  A. 
D.2d  316,  193  N.Y.S.2d  277,  affirmed 
8  N.Y.2d  1048,  207  N.Y.S.2d  70. 

Wliere  arbitration  clause  of  agree- 
ment to  sell  vessel  provided  that  all 
disputes  and  differences  should  be  set- 
tled by  arbitration,  the  interpretation 
and  application  of  the  agreement  were 
exclusively  for  the  arbitrators  and 
not  for  the  courts  once  it  was  found 
that  the  dispute  between  the  parties 
was    a    genuine    one.    Id. 

Where  agreement  of  the  parties 
called  for  arbitration  at  place  nearest 
location  of  certain  goods,  and  arbitra- 
tion was  invoked  initially  affecting 
some  goods  located  in  New  Jersey, 
question  of  place  of  arbitration  was 
entirely  for  the  arbitrators.  Flotill 
Products  Inc;  v.  Buitoni  Foods  Corp., 
1959,  17  Mi8c.2d  499,  191  N.Y.S.2d 
199. 

The  construction  of  contract  of  ar- 
bitration may  itself  lie  within  the 
area  of  decision  by  arbitrators.  Kea- 
sler  V.  National  Cas.  Co.,  19,59.  8  A. 
D.2d  105,  185  N.Y.S.2d  437,  affirmed 
7  N.Y.2d  909,  1P7  N.Y.S.2d  477. 

Contract  providing  that  any  dispute 
of  law  or  fact  concerning  interpreta- 
tion of  terms  of  agreement  which  is 
not  adjusted  by  negotiation  of  the  par- 
ties shall  be  submitted  to  arbitration, 
did  not  disclose  an  intention  to  clothe 
arbitrators  with  power  to  determine, 
after  the  event,  question  of  right  of 
one  party  or  the  other,  to  terminate 
contract  or  to  sue  for  breach  thereof. 
Pisciotta  V.  Newspaper  Enterprises, 
Inc.,  1959,  15  Misc.2d  354,  181  N.Y.S. 
2d  113. 

The  only  issues  a  court  may  deal 
with  on  application  for  order  staying 
arbitration  commenced  pursuant  to 
arbitration  clause  in  contract  are  as 
to  the  making  of  the  contract  or  sub- 
mission or  the  failure  to  comply  there- 
with, and  all  acts  of  the  parties  subse- 
quent to  the  making  of  the  contract 
which  raise  issues  of  fact  or  law  lie 
exclusively  within  jurisdiction  of  the 
arbitrators.  Paloma  Frocks,  Inc.  v. 
Shamokin  Sportswear  Corp.,  1958,  3 
N.Y.2d  572,  170  N.Y.S^d  509,  65 
AX.R.2d  1317. 

Digitized  by  VjOOQIC 


§  454 


NEW  YORK  LAW  OF  CONTRACTS 


Qaestion  of  performance  (oea  to 
merits  and  is  matter  for  arbitrators 
whenever  it  appears  that  parties  have 
so  consented;  and  when  such  consent 
has  been  given,  courts  will  give  it 
effect-  Potoker  t.  Brooklyn  Eagle, 
Inc.,  1057,  2  N.Y.2d  653,  161  N.X.S. 
2d  609,  certiorari  denied  78  S.Ct  151, 
355  U.S.  883,  2  L.Ed.2d  113. 

Sufficiency  and  timeliness  of  notice 
of  intention  to  arbitrate  are  matters 
to  be  determined  by  arbitrator.  Ap- 
plication of  Ward  Leonard  Elec.  Co., 
1958,  12  Mi8C.2d  304,  173  N.Y.S.2d 
531. 

Issues  before  the  court  on  a  motion 
to  stay  arbitration  are  limited  to  those 
which  arise  as  to  the  making  of  con- 
tract and  failure  to  comply  therewith, 
and  every  other  issue  of  fact  or  law, 
if  it  is  comprised  within  agreement 
to  arbitrate,  is  within  exclusive  juris- 
diction of  arbitrator.    Id. 

In  action  to  recover  the  balance  due 
on  a  note  and  for  alleged  overpay- 
ment for  services  under  an  agreement 
containing  an  arbitration  provision, 
actual  basis  for  claimed  waiver  and 
estoppel  to  enforce  the  arbitration 
provision  was  such  that  whether 
there  should  or  should  not  be,  a  de- 
termination of  the  merits  of  the  con- 
troversy was  an  issue  for  the  arbi- 
tration tribunal  to  dispose  of.  Klein 
Coat  Corp.  v.  Peretz,  1956,  4  Misc. 
2d  341,  153  N.T.S.2d  92. 

Questions  going  to  matter  of  inter- 
pretation of  certain  clauses  in  license 
agreement  authorizing  licensee  to 
manufacture  neckwear  and  mufflers 
under  certain  trade-mark  were  within 
exclusive  province  of  arbitrators,  in 
view  of  provision  in  license  agree- 
ment directing  any  controversy  or 
claim  arising  under  or  in  relation  to 
agreement  to  be  settled  by  arbitration 
in  accordance  with  the  rules  of  tlie 
American  Arbitration  Association. 
Botany  Brands,  Inc.  v.  Gelles,  1956, 
152  N.T.S.2d  384. 

Where  seller's  counterclaim,  for 
moneys  due  it  under  contract,  as  well 
as  under  another  contract,  signed  fol- 
lowing week,  reordering  same  type  of 
goods  and  containing  same  arbitra- 
tion clause,  was  based  upon  con- 
tracts which  provided  for  arbitration 
before  same  tribunal  as  that  before 
which  buyer's  asserted  demand  for 
arbitration   concerning   allegedly   de- 
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fective  goods  bought  from  seller, 
question  as  to  whether  counterclaim 
was  properly  interposable  in  buyer's 
arbitration  and  should  be  considered 
at  same  time  as  part  of  same  pro- 
ceeding was  for  arbitrators  to  de- 
cide, and  court  would  not  stay  seller 
from  submitting  to  arbitrators  con- 
troversy arising  out  of  second  con- 
tract. Classic  Togs  v.  Tubtex  B^b- 
rics  Corp.,  1956,  152  N.T.S.2d  220. 

All  issues  subsequent  to  making  of 
a  contract  which  has  arbitration 
clause  are  not  for  court  but  for  ar- 
bitrators. In  re  Potoker,  1955,  286 
App.DiT.  733,  146  N.X.S.2d  616,  af- 
firmed 2  N.T.2d  553,  161  N.Y.S.2d 
609,  certiorari  denied  78  S.Ct.  151, 
355  U.S.  883,  2  Ii.Ed.2d  113. 

Where  by-laws  of  union,  to  which 
both  musician  and  his  booking  agent 
were  bound,  required  agent  to  pro- 
vide management  for  musician  and  to 
provide  working  engagements  for  at 
least  forty  weeks  a  year  under  care- 
fully graded  periods  for  two  years, 
and  further  required  that  controver- 
sies between  agent  and  musician  be 
submitted  to  arbitration  of  a  union: 
committee,  whether  agreement  to  pay 
agent  ten  per  cent  commission  was 
valid  in  light  of  provisions  of  UcKin- 
ney's  General  Business  Law,  present- 
ed an  open  and  arbitrable  question, 
over  which  arbitrators  bad  jurisdic- 
tion. Johnson  v.  PetrUlo,  1953,  282 
App.Div.  795,  123  N.Y.S.2d  1,  rear- 
gument  and  appeal  denied  282  App. 
Div.  368,   124  N.y.S.2d   368. 

Under  agreement  of  buyer  and  sell- 
er to  submit  to  arbitration  all  claims 
or  controversies,  regarding  meaning, 
application  -r  extent  of  either  part3r*8 
performance  of  any  provisions  of 
agreement,  meaning  of  warranty 
clause,  including  question  whether 
clause  referred  to  time  within  which 
claims  might  be  made  for  breach  of 
warranty,  as  well  as  duration  of 
warranty  itself,  was  for  arlHtrators. 
Unsinn  v.  Republique  Francaise. 
1953,  281  App.Div.  738,  117  N.Y.S.2d 
801. 

In  contract  providing  for  arbitra- 
tion of  any  controversy  relating  to 
sale  of  shirting  material,  provisions 
that  all  claims  must  be  made  within 
ten  days  and  that  no  claims  would  be 
allowed  after  material  was  cut  4id- 
not  limit  time  within  frttich  srkitm*- 
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tion  must  be  demanded,  but  referred 
only  to  time  within  wliich  claims 
might  be  made,  all  disputed  issues 
being  for  the  arbitrators.  Raphael  t. 
SUberberg,  1949,  274  App.Div.  625. 
86  N.Y.S.2d  421. 

Under  contract  providing  that  any 
■controversy  relating  to  sale  of  shirt- 
ing material  should  be  settled  by  arbi- 
tration, that  all  claims  must  be  made 
within  ten  days  and  that  no  claims 
would  be  allowed  after  material  was 
«at,  whether  claims  for  breach  of 
warranty  on  account  of  allegedly  la- 
tent defects  should  be  allowed  though 
made  after  ten-day  period  and  after 
material  had  been  cut  was  a  question 
for  arbitrators.     Id. 

Fact  that  agreement  giving  corpo- 
ration option  to  buy  stock  on  cessation 
by  petitioner  of  bis  active  association 
with  corporation  and  providing  for  ar- 
bitration to  determine  fair  value  of  the 
stock  contained  a  general  arbitration 
clause  in  addition  to  specific  provision 
for  fixing  fair  value  of  the  stock  by 
arbitration,  did  not  render  issue  of 
timeliness  of  exercise  of  the  option  to 
bay  stock  by  corporation  an  issue  for 
determination  by  arbitrator  rather 
than  court.  Application  of  Eennelly, 
1950,  197  Misc.  667,  95  N.y.S.2d  240. 

Where  arbitrable  controversy  arises 
under  a  broad  arbitration  clause,  all 
issnes,  legal  as  well  as  factual,  are 
for  arbitrator.    Id. 

Where  contract  between  parties  had 
a  broad  mandatory  arbitration  clause 
covering  any  controversal  claim  aris- 
ing thereunder,  issnes  relating  to  re- 
spondent's lack  of  good  faith  in  de- 
manding sale  and  dissolution  of  cor- 
poration were  for  arbitrators.  Zybert 
V.  Dab,  1960,  276  App.Div.  1070,  96 
N.T.S.2d  374,  motion  for  stay  denied 
301  N.Y.  574,  93  N.E.2d  454,  affirmed 
301  N.Y.  632,  93  N.B.2d  917. 

Motion  to  stay  arbitration  is  not 
an  original  special  proceeding,  but  is 
a  step  in  an  existing  special  proceed- 
ing, a  mere  practice  motion  therein, 
and  service  of  notice  initiating  arbi- 
tration proceeding  is  commencement 
of  special  proceeding.  Shine's  Res- 
taurant, Inc.,  V.  Waiters  and  Wait- 
resses Union,  Local  No.  1,  1952,  113 
N.Y.S.2d  315. 

Exclusive  jurisdiction  of  Arbitral 
Tribunal. — Lawsuit  was  not  exclusive 
remedy  in  case  covered  by  40  U.S.C.A. 


§  270a  et  aeq.,  and  arbitration  in  ac- 
cordance with  contract  arbitration 
clause  could  be  compelled.  Applica- 
tion of  Electronic  &  Missile  Facilities, 

Inc.,  1962,  —  Misc.2d ,  228  N.Y.S. 

2d  535. 

Judicial  review,  in  advance  of  arbi- 
tration, of  matters  over  which  arbi- 
trators were  to  exercise  their  ju- 
risdiction,  was   improper.      Vogel   v. 

Simon,  1961, A.D.2d ,  214  N.Y. 

S.2d  36. 

Determination  of  issnes  arising 
from  facts  occurring  after  making  of 
contract  providing  for  arbitration  of 
disputes  is  for  the  arbitrators,  but 
it  is  only  when  it  is  first  found  by 
court  that  a  contract  of  arbitration 
has  been  made  covering  question 
sought  to  be  included  in  arbitration 
that  court  will  order  parties  to  con- 
tract to  proceed  with  arbitration  in 
accordance  with  terms  thereof.  In 
re  Knopf's  Will,  1960,  21  MiscZd  438, 
200  N.Y.S.2d  586,  reversed  on  other 
grounds  10  A.D.2d  278,  199  N.Y.S.2d 
293. 

Once  an  arbitration  proceeding  has 
been  duly  commenced,  the  arbitration 
depends  upon  the  state  of  matters 
at  the  time  of  the  commencement 
thereof,  and  not  what  occurs  there- 
after, and  jurisdiction  cannot  be  oust- 
ed by  any  subsequent  event.  Appli- 
cation of  Associated  Metals  &  Miner- 
als Corp.,  1960,  23  Misc.2d  98,  198 
N.Y.S.2d  743,  affirmed  11  A.D.2d  988, 
205  N.Y.S.2d  201,  appeal  granted  12 
A.D.2d  595,   209  N.Y.S.2d   532. 

Where  sales  confirmation  instru- 
ment, containing  compulsory  arbitra- 
tion provisions,  provided  that  let- 
ter of  credit  would  be  opened  three 
banking  days  after  seller  indicated 
cost  of  freight,  and  parties  subse- 
quently disputed  cost  of  freight  caus- 
ing delay  in  performance,  in  view  of 
existence  of  valid  contract,  all  subse- 
quent acts  raising  issues  of  fact  or 
law  were  within  arbitrators'  juris- 
diction, and  seller  could  not  prevent 
buyer  from  invoking  arbitration  pro- 
cedures in  relation  to  such  disputes. 
Application  of  John  B.  Potter  Co., 
1956,  2  Misc.2d  515,  149  N.Y.S.2d 
641,  affirmed  2  A.DJJd  816,  155  N.Y. 
S.2d  775. 

Where  papers  on  motion  to  stay  ar- 
bitration proceeding  disclose  a  dis- 
pute   between    parties,  ^4U>ntract,   by 
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them  to  arbitrate,  and  respondents' 
refusal  to  arbitrate,  matters  in  qaes- 
tion  are  within  arbitrators'  ezclnsiTe 
jurisdiction.  Knkow  v.  Brickman, 
1955,  145  N.Y.S.2d  530,  reversed  on 
other  grounds  1  A.D.2d  906,  149  N.T. 
S.2d  738. 

Where  respondent  did  not  deny  that 
it  made  agreement  to  arbitrate,  and 
where,  concededly,  at  least  issue  of 
arbitrability  of  dispute  existed  be- 
tween parties  and  should  be  submit- 
ted  to  arbitrators,  all  issues  in  pro- 
ceedings, whether  of  law  or  fact,  were 
for  arbitrators  exclusively.  Eastern 
Parltway  Medical  Group  v.  Health 
Ins.  Plan  of  Greater  New  Yorlt,  1954, 
136  N.T.S.2d  443. 

Where  contract  for  sale  of  oil  pro- 
vided for  arbitration  of  any  disagree- 
ment or  controversy  with  respect  to 
the  contract  or  its  fulfillment,  all  acts 
of  the  parties  snbseqnent  to  malung 
of  contract  which  raised  issues  of  fact 
or  law  were  exclusively  within  juris- 
diction of  arbitrator,  and  therefore 
trial  court  erred  in  limiting  arbitration 
to  whether  notice  of  termination  was 
rightfully  given  according  to  terms  of 
contract.  Application  of  Compagnie 
Francaisc  Des  Petroles,  1952,  279 
App.Div.  851,  110  N.Y.S.2d  1. 

All  acts  of  parties  subsequent  to 
making  a  contract  .to  arbitrate  which 
raise  issues  of  fact  or  law  lie  exclu- 
sively within  the  jurisdiction  of  the 
arbitrators.  In  re  Wesley  Simpson, 
Inc.,  1048,  274  App.Div.  426,  84  N. 
Y.S.2d  315. 

Provision  in  contract  that  any  con- 
troversy arising  under  or  in  relation 
to  contract  should  be  settled  by  arbi- 
tration was  sufficiently  broad  to  vest 
with  the  arbitral  tribunal  exclusive 
jurisdiction  of  all  disputes  arising 
after  making  of  contract.  Tuttman 
V.  Kattan,  Talamas  Export  Corp., 
1948,  274  App.Div.  395,  &S  N.T.S.2d 
651. 

Where  parties'  support  and  main- 
tenance agreement  provided  for  sub- 
mission of  controversies  to  arbitra- 
tion, and  another  agreement  entered 
into  at  same  *ime  fixed  right  to  re- 
ceive income  tnx  refunds  due  husband, 
provision  for  arbitration  was  appli- 
cable to  agreement  relating  to  tax  re- 
fnnds.     Stone  v.  Freezer,  1952,  280 


App.Div.  103,  111  N.T.SAi  710,  af- 
firmed 304  N.y.  649,  107  NJELSd  509. 

Where  support  and  maintenance 
agreement  prpvideu  for  submission  of 
controversies  re  arbitration  and  an- 
other agreement  entered  into  at  same 
time  fixed  righr  to  receive  income  tax 
refunds  due  husband,  even  if  arbitra- 
tion clause  dii  not  embrace  refund 
agreement,  husband  was  entitled  to 
interpose  any  offset  to  establish  fact 
that  there  were  no  sums  due  wife  in 
arbitration  proceeding  in  which  she 
asserted  her  claim  for  unpaid  alimony. 
Id. 

Aoceptanoe  of  ArMtratioa  Contract. 
— Where  textile  manufacturer  and 
garment  manufacturer  entered  into 
an  oral  agreement  for  the  sale  by  tex- 
tile manufacturer  to  garment  manu- 
factnrer  of  three  lands  of  goods,  and 
textile  manufacturer  sent  to  garment 
manufacturer  three  written  contracts 
containing  arbitration  clauses,  and 
garment  manufacturer  retained  the 
written  contracts  for  several  days 
without  objectiug  to  the  arbitration 
clauses  and,  in  fact,  signed  one  of  the 
contracts,  the  parties  would  be 
deemed  to  have  agreed  on  arbitration. 
Helen  Whiting,  Inc.  v.  Trojan  Textile 
Corp^,  1954,  307  N.Y.  860,  121  N.E.2d 
367. 

Acceptance  of  a  provision  to  arbi- 
trate will  not  be  implied  from  the 
mere  fact  that  one  of  the  parties,  in 
making  an  offer  to  sell  or  purchase, 
employs  a  form  containing  such  pro- 
vision, and  unless  the  other  contract- 
ing party  in  some  manner  clearly  in- 
dicates an  acceptance,  the  arbitration 
clause  will  not  be  binding.  Charles  S. 
EHelds,  Inc.  v.  American  Hydrotherm 
Corp.,  1958,  5  A.D.2d  647,  174  N.X.S. 
2d  184. 

Under  contract  for  sale  of  a  heating 
and  cooling  system  where  final  quota- 
tion in  nature  of  an  offer  contained  a 
provision  for  arbitration  and  the  buy- 
er signed  purchase  order,  accepting 
the  quotation,  fact  that  there  was  no 
formal  acceptance  in  writing  by  the 
seller's  executive  officer,  did  not  pre- 
vent the  provision  for  arbitration 
from  becoming  binding.     Id. 

Where  union  bound  itself  by  con- 
tract to  accept  arbitrator's  determi- 
nation which  might  deprive  onion  of 
right  to  strike  witboot  causey  miioa 
had    undertaken    an    obligatton,   aad 
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comparison  of  extent  of  that  obliga- 
tion with  scope  of  obligation  as- 
sumed by  employer  was  of  no  impor- 
tance in  determining  mutuality  of 
contract.  Application  of  Affiliated 
Goat  &  Apron  Supply  Co.,  1955,  153 
H.Y.SJ2i  970,  affirmed  2  A.D.2d  671, 
153  N.Y.S.2d  9T6. 

Arbitration  contract  at  top  of 
which  corporation's  name  appeared 
as  seller  was  binding  as  having  been 
properly  accepted  by  corporation, 
where  corporation's  president  at- 
tached his  signature  of  acceptance 
and  president  bad  authority  to  accept 
contract  on  behalf  of  corporation, 
notwithstanding  omission  of  president 
to  designate  his  office  after  his  sig- 
nature. Rosedale  Fabrics  ▼.  Man-Tel 
Fashions.   1948.  82  N.Y.S.2d   191. 

Proper  Parties. — Chairman  of  un- 
incorporated .association  of  carriers 
by  water,  exercising  all  functions 
usually  exercised  by  president  and 
treasurer  had  capacity  under  General 
Associations  Law  to  maintain  proceed- 
ing to  compel  arbitration  pursuant  to 
contract.  Pasch  v.  Chemoleum  Corp., 
1900,  26  Misc.2d  925,  210  N.T.S.2d 
738,  affirmed  13  A.D.2d  470,  214  N.Y. 
S.2d  214.  appeal  granted  9  N.Y.2d 
965.  218  N.Y.S.2d  47. 

Where  purpose  of  paragraph  of  an 
agreement  for  arbitration  was  to  form 
a  basis  for  stockholder  to  purchase 
the  stock  of  a  deceased  stockholder 
and  did  not  involve  other  named  peti- 
tioners, they  were  ordered  to  be 
stricken  as  parties  to  the  arbitration. 
Sheppard-PoUak,  Inc.  v.  Breslow, 
1959,  18  Mi8e2d  78,  188  N.Y.S.2d  594. 

Where,  by  terms  of  application  for 
membership  in  diamond  dealers'  club, 
members  agreed  to  abide  by  bylaws  of 
club  and  a  bylaw  required  members  to 
arbitrate  their  claims  arising  out  of 
diamond  business  against  other  mem- 
bers, claimants  who  were  not  individ- 
uals conid  not  arbitrate  their  claims 
against  a  member.  Application  of 
Gray,  1969, 16  Misc.2d  414, 181  N.Y.S. 
2d  638. 

Even  though  parties  to  contracts, 
which  provided  for  arbitration  of  coa- 
troyersies  arising  from  contracts, 
were  spinning  mill  and  mannfacturer 
of  textile  woven  fabrics,  mill  acknowl- 
edged two  of  manufacturer's  four  or- 
ders, other  orders,  which  were  signed 
by   sales    agent,    contained   name    of 


spinning  mill  in  parentheses,  all  four 
confirmations  of  orders  were  sent  by 
mill  and  mill  attempted  to  fill  orders, 
soles  agent,  which  sent  invoices  as 
factor  for  miU  providing  that  account 
was  payable  to  sales  agent  and  which 
claimed  to  be  entitled  to  payment  of 
price,  was  proper  party  to  arbitration. 
Application  of  Wachosett  Spinning 
Mills.  Inc.,  1958,  12  Misc.2d  822,  177 
N.Y.S.2d  938,  modified  on  other 
grounds  7  A.D.2d  382.  183  N.Y.S.2d 
601,  affirmed  6  N.Y.2d  948,  190  N.Y. 
S.2d  1011. 

Officers  and  directors  of  cooperative 
housing  corporation  were  fiduciaries 
and  agents  of  corporation  and  there- 
fore were  responsible  to  corporation 
and  stockholders  for  breach  of  trust 
and  claims  against  officers  and  direc- 
tors for  conspiracy  to  construct  build- 
ing in  unworkmanlike  manner  and  with 
inferior  materials,  were  not  subject  to 
arbitration  clause,  if  any,  in  con- 
struction contract.  Northridge  Co- 
op. Section  No.  1  v.  32nd  Ave.  Const. 
Corp.,  1955,  139  N.Y.S.2d  37. 

Where  construction  contract  with, 
cooperative  housing  corporation  con- 
tained reference  to  printed  document 
which  contained  arbitration  clause 
and  true  principals  did  not  see  nor 
were  they  made  aware  of  arbitration 
clause  and  persons  who  executed  doc- 
ument pleaded  as  basis  for  enforce- 
ment of  arbitration  clause  were 
nominees  of  defendants  charged  with 
having  been  in  fiduciary  posture  with 
relation  to  corporation  and  with  hav- 
ing been  derelict  hi  their  duty  to  cor- 
poration, even  if  the  arbitration 
clause  was  an  effective  part  of  con- 
struction contract,  enforcement  of  ar- 
bitration clause  would  be  denied. 
Id. 

Where  contract  contabiing  arbitra- 
tion clause  provided  for  the  forma- 
tion of  the  corporation  in  perform- 
ance of  contract  between  the  parties 
and  the  corporation  was  formed  and 
thereafter  adopted  the  provisions  of 
the  contract,  the  corporation  was 
properly  made  a  party  to  proceeding 
to  arbitrate  certain  controversies. 
Ehrlich  v.  Drake  Const.  Corp.,  1949, 
92  N.Y.S.2d  711. 

Whore  textile  corporation  contract- 
ed that  defendant  was  to  receive  per- 
centage of  net  profits  from  sales  of 
one  of  corporation's  mills  and  subse- 
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quentl;  defendant's  assignee  filed  no- 
tice of  arbitration  (or  determination 
tliat  a  director  of  corporation  was  a 
necessary  party  on  ground  that  sucb 
director  interfered  witli  management 
of  mill,  controversy  had  no  relation  to 
personal  liability  of  director  and  b» 
was  properly  excluded  from  arbitra- 
tion proceeding.  Application  of  Brook- 
side  Mills.  1950,  276  App.Div.  357,  94 
N.Y.S.2d  506. 

Wliere  defendant  was  employed  by 
corporation  as  exclusive  selling  agent 
of  output  of  one  textile  mill,  defend- 
ant to  receive  percentage  of  net  prof- 
its, and  contract  contained  arbitration 
clause  and  provision  giving  defendant 
right  to  form  corporation  for  purpose 
of  executing  contract  and  defendant 
assigned  contract  to  corporation  which 
took  over  operation  of  mill,  and  as- 
signee made  claim  against  textile  cor- 
poration for  breach  of  contract  de- 
fendant and  textile  corporation  were 
both  proper  parties  to  arbitration  pro- 
ceeding for  determination  of  breach 
of  contract.    Id. 

Action  Pending  in  Foreign  State.— 
Petitioner  would  not  be  denied  right 
to  arbitration  under  a  contract  be- 
cause of  fact  that  action  in  foreign 
state  was  pending  between  the  parties, 
where  a  court  in  arbitration  proceed- 
ings had  jurisdiction  by  consent  of  the 
parties,  and  there  was  nothing  incon- 
sistent in  arbitration  and  action  in  a 
foreign  state,  and  different  relief,  not 
inconsistent  with  arbitration,  was  in- 
volved in  foreign  state.  P.  Beiersdorf 
&  Go.  V.  Duke  Laboratories,  1949,  94 
N.Y.S.2d  18,  affirmed  277  App.Dir. 
768,  97  N.Y.S.2d  538. 

Duty  to  Arbitrate. — Duty  to  arbi- 
trate dispute  arising  during  term  of 
agreement  survives  expiration  there- 
of. International  Ass'n  of  Machin- 
ists, AFIr-CIO,  Lodge  2116  v.  Buffa- 
lo Eclipse  Corp.,  Buffalo  Bolt  Co.  Di- 
vision, 1961,  12  A.D.2d  875,  210  N.Y. 
.S.2d  214,  affirmed  9  N.Y.2d  946,  217 
N.Y.S.2d  102. 

Absent  a  contractual  requirement 
that  disputes  be  submitted  to  arbitra- 
tion, a  plaintiff  may  not  be  deprived 
of  his  right  to  seek  redress  in  courts 
for  any  wrongs  allegedly  done  in  the 
performance  of  an  agreement.  Kra- 
mer V.  Dreyfus  &  Co.,  1960,  25  Misc. 
2d  504.  207  N.Y.S.2d  29. 


No  one  is  under  duty  to  resort  to 
arbitration  unless  by  clear  language 
he  has  so  agreed.  General  Ware- 
housemen's Union,  Local  852,  Intern. 
Broth,  of  Teamsters,  Chauffeurs, 
Warehousemen  and  Helpers  of  Amer 
ica,  AFL-CIO  v.  GUdden  Co.,  Durkee 
Famous  Foods  Division,  1958.  10 
Misc.2d   700.   172  N.Y.SJM  67a 

See,  also,  Fredriksen  v.  Bomschen- 

er,  1961. Mi8c.2d ,  213  N.Y.S. 

2d  799;  New  York  Cent.  R.  Co.  v. 
Erie  R.  Co.,  1961,  30  Mi8c.2d  362, 
213  N.Y.SJM  15. 

Dissolntion  of  small  closed  corpora- 
tion, pursuant  to  arbitration  agree- 
ment to  which  corporation  and  owners 
of  all  its  outstanding  stock  were  par- 
ties was  an  arbitrable  matter,  and 
where  it  appeared  that  the  contingen- 
cy existed  upon  which  it  had  been 
agreed  that  corporation  should  be  dis- 
solved, arbitration  would  be  directed. 
Application  of  Hega  Knitting  Mills, 
Inc.,  1953,  124  N.Y.S.2d  115. 

If  arbitration  clause  in  contract  is 
sufficiently  broad  to  embrace  disputes 
existing  between  parties,  there  is  a 
duty  to  arbitrate  Batt  v.  Lyngert 
Corp.,  1949,  93  N.Y.S.2d  889.  af- 
firmed 276  App.Div.  964,  94  N.Y.S.2d 
920. 

No  one  need  arbitrate  unless  by 
clear  language  parties  have  so  agreed. 
In  re  Rosenshine's  Estete,  19S0,  199 
Misc.  984,  102  N.Y.S.2d  3.  See  also, 
Deregibus  v.  Campari  E!xport-Im- 
port.  S.PA.,  1955,  144  N.Y.SJM  56. 

Pending  Procesdings,  Effect  ob  Ar- 
bitration.—Where  agreement  gave  cor- 
poration, option  to  buy  stock  on  cessa- 
tion by  petitioners  of  their  active  as- 
sociation with  corporation  and  provid- 
ed for  arbitration  to  determine  fair 
value  of  the  stock,  pendency  of  stock- 
holders' derivative  action  brought  hy 
petitioners  on  behalf  of  corporation 
was  not  a  bar  to  corporation's  right  of 
arbitration  of  reasonable  value  of  peti- 
tioners' stock,  though  merits  of  claims 
asserted  in  such  action  might  have 
bearing  on  value  of  the  stock.  Appli- 
cation of  Konnelly,  1950,  197  IiBsc 
667.  95  N.Y.S.2d  240. 

Persons  Entitled  to  QiMstioa  ArW- 
tration  Contract. — ^Mere  assertion  by 
party  to  contract  providing  for  arbi- 
tration, of  a  meaning  of  a  provisioa 
which  is  clearly  contrary  to  its  plain 
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meaning,  cannot  make  an  arbitrable 
iasne.  Commnnication  Workers  of 
America,  A.F.L.-C.I.O.  v.  Western 
Elec.  Co.,  1956,  155  N.Y.S.2d  88. 

Where  petitioner  seeking  order  va- 
cating service  of  notice  of  arbitra- 
tion was  nonresident  company  and 
only  basis  of  jurisdiction  over  it  was 
arbitration  clause  in  contract  signed 
by  petitioner,  petitioner  was  entitled 
on  its  application  for  order  vacating 
service  of  notice  of  arbitration  to 
challenge  efficacy  of  the  arbitration 
clause.  Application  of  Liberty  Coun- 
try Wear,  1950,  197  Misc.  581,  96 
N.T.S.2d  134. 

Separation  Agreements.— A  provi- 
sion in  a  separation  agreement,  that 
parties  would  arbitrate  any  disputes 
that  would  arise  regarding  support, 
was  valid.  Zuckerman  v.  Zuckerman, 
1950,  96  N.T.S.2d  190. 

Provision  of  separation  agreement 
entered  into  between  parents  of  minor 
child,  which  provided  for  arbitration  if 
either  parent  should  move  from  City 
or  State  of  New  York  and  if  parents 
should  fail  to  agree  as  to  necessity  or 
desirability,  or  extent,  if  any,  of  re- 
settlement of  custody  of  children  or 
visitation  rights,  were  not  binding  up- 
on Supreme  Court  and  application  of 
mother  of  child  to  compel  arbitration 
would  be  denied.  Hill  v.  Hill,  1951, 
199  Misc.  1055,  104  N.T.S.2d  755. 

Discretion  of  court— The  Supreme 
Court,  in  acting  in  arbitration  mat- 
ters, acts  as  a  court  of  equity  and 
applies  equitable  principles  and  en- 
joys a  certain  latitude  of  discretion, 
but  the  equitable  discretion  is  limited 
to  the  necessities  of  the  situation. 
Lipschutz  v.  Gntwirth.  1952,  304  N.T. 
58.-  106  N.E.2d  8.  See,  also,  Joseph 
F.  Mittleman  Corp.  v.  Murray  L. 
Spies  Corp.,  1954,  205  Misc.  1017, 
129  N.T.S.2d  822. 

The  discretion  of  the  court  in  arbi- 
tration matters  must  be  exercised  in 
consonance  with  agreement  made  by 
the  parties,  and  to  that  extent  the  dis- 
cretion is  not  as  broad  and  untram- 
mcled  as  that  of  equity  generally.    Id. 

If  there  is  no  real  ground  of  claim, 
court  may  refuse  to  allow  arbitra- 
tion, though  alleged  Jispnte  may  fall  - 
within  literal  language  of  arbitration 
agreement  Hall  v.  Sperry  Gyro- 
scope Co.,  1954,  130  N.T.S.2d  505. 
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To  what  extent  discretion  of  Su- 
preme Court  might  be  exercised  t» 
prevent  injustice  should  award  not 
be  made  within  the  time  provided  in 
agreement  for  submission  of  contro- 
versies to  arbitration  could  not  be  de- 
termined in  proceedings  to  compel 
and  to  stay  arbitration.  Joseph  F. 
Mittelman  Corp.  v.  Murray  L.  Spies 
Corp.,  1954,  283  Misc.  835,  129  N.Y. 
S.2d  822. 

In  exercise  of  its  equitable  discre- 
tion in  arbitration  matters,  Suprem» 
Court  may  taUor  its  relief  to  necessi- 
ties of  the  situation.    Id. 

Affidavit,  sufflciency.  —  Affidavit 
made  by  respondent's  attorney  in  fact 
in  opposition  to  petitioner's  motion 
to  stay  arbitration  proceedings,  that 
execution  by  nim  of  cancellation  con- 
tract was  procured  bj  coercion  and 
duress  because  of  fear  of  petitioners' 
"-hreats  to  use  illegal  and  improper 
means  which  would  ref^ult  in  a  consid- 
erable loss  and  damage  to  respondent, 
stated  mere  conclusions  of  law,  whicb 
were  insufficient  to  raise  issue  of  fact 
with  respect  to  coercion  and  duress 
claimed  to  have  induced  contract  of 
cancellation.  Application  of  Minldn, 
1951,  279  App.Div.  226,  108  N.Y.S.2d 
945. 

Respondent  could  not  revive  par- 
ties' agreement  providing  for  arbi- 
tration of  any  disputes  by  mere  asser- 
tion, unsupported  by  evidentiary  facts 
that  cancellation  of  contract  was  in- 
valid because  bis  consent  thereto  was 
procured  by  coercion  and  duress  and 
such  result  could  not  be  reached  unti}' 
cancellation  of  contract  were  set  aside 
by  action  in  equity  brought  for  that 
purpose.    Id. 

Waiver  of  rules  of  evidence. — 
Agreement  of  parties  to  arbitrate, 
and  waive  rules  of  evidence  and  ap- 
plication of  substantive  rales  of  law 
is  vnthin  the  powers  of  the  contract- 
ing parties.  Application  of  Spectrum 
Fabrics  Corp.,  1955,  285  App.Div. 
710,  139  N.Y.S.2d  612,  affirmed  309 
N.T.    709,    128   N.B.2d   416. 

An  agreement  to  arbitrate,  as  au- 
thorized by  section  1462  of  the  Civil 
Practice  Act,  is  a  contractual  method 
for  settling  disputes  in  which  the  par- 
ties create  their  own  forums,  pick 
their  own  judges,  waive  all  but  limited 
rights  of  review  or  appeal,  dispense^ 
with  the  rules  of  evidence  and  leave 
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the  issues  to  be  determinod  in  oc- 
eordimce  with  sense  of  justice  and 
equity  that  they  may  believe  reposes 
in  the  breasts  and  minds  of  their  self- 
chosen  judges,  subject  only  to  statu- 
tory provisions  for  vacatur  of  the 
award.    Id. 

Jurisdiction. — Making  of  contract 
providing  for  arbitration  in  New  York 
is  consent  by  parties  to  jurisdiction 
of  New  York  Supreme  Court  to  en- 
force contract.  Pasch  v.  Chemoleum 
Corp.,  1960.  26  Misc.2d  918,  209  N.Y. 
S.2d  191,  affirmed  13  A.D.2d  470,  214 
N.Y.S.2d  644,  645,  reargument  de- 
nied 13  A.D.2d  623,  215  N.Y.S.2d 
1011. 

Where  dual  rate  contract  between 
association  of  steamship  lines  and 
shipper  provided  that  every  dispute 
arising  out  of  contract  or  breach 
thereof  should  be  settled  by  arbitra- 
tion in  New  York  under  New  York 
laws  and  arbitration  rules  of  New 
York  Chamber  of  Commerce,  arbitra- 
tion proceedings  were  properly  before 
New  York  Special  Term.     Id. 

Pleading. — Civil  Practice  Act,  {§ 
1450,  1458,  require  that  evidentiary 
facts  raising  substantial  issue  be  set 
forth  in  moving  papers  when  arbitra- 
ti<Na  is  demanded,  and  conclusory 
statements  are  insufficient.  Applica- 
tion of  George  Rattray  &  Co.,  1960, 
29  Misc.2d  734,  209  N.7.S.2d  869. 

§  456.    Stipulations  as  to  Conduct 
of  ProceedinKS  or  Bemedy 

Valid    Stlpnlations.— 

Stipulation  of  parties  to  limit  proofs 
on  hearing  to  testimony  submitted 
on  prior  hearing  except  where  rec- 
ord of  such  hearing  was  not  clear  to 
referee,  in  which  event  witnesses  from 
prior  hearing  could  testify,  k«{d  not 
anreasonable  nor  against  good  morals 
or  sound  public  policy,  and  uence 
enforceable  against  parties.— Morse  v. 
Morse  Dry  Dock  &  Repair  Co.  (1937) 
249   App.Div.   764,    291    N.Y.S.    996. 


Parties  may  waive  statutory  or 
even  constitutional  rights  by  stipula- 
tion and  agree  on  procedure  they 
will  follow,  if  agreement  br  not  un- 
reasonable nor  against  good  morals 
or  sound  public  pnlic-y.  and  such  agree 
ment  will  be  enforced.    Id. 

Stipwiatios  to  Limit 
Proof.— Courts  look  with  favor  on 
stipulation  of  parties  to  limit  proofs, 
such  stipulation  becoming  law  of 
case.— Morse  v.  Morse  Dry  Dock  * 
Repair  Co.  (1937)  2-I9  App.Di-.  76*. 
291  N.Y.S.  995. 

Selection  of  Arbitrator.— VtHiere 
contract  under  which  contractor  re- 
lied to  compel  owner  to  arbitrate  pro- 
vided that  no  one  financially  interest- 
ed in  contractor's  business  affair* 
should  be  nominated  as  arbitrator, 
and  that  arbitrators,  If  not  selected 
by  either  party,  should  be  named  by 
presiding  officer  of  bar  association, 
contractor,  which  bad  proposed  its 
general  construction  Ruperintendent 
on  building  as  arbitrator  and  which 
had  offered  no  proof  that  presiding 
officer  of  bar  association  was  reqneot- 
ed  to  act  regarding  arbitration,  was 
not  entitled  to  arbitration.  Bagai 
Const  Corporation  v.  Ward  Ponnda< 
tion  Corporation,  1938.  256  App.DiT. 
291,  7  N.Y.8A1  450 

Order  requiring  parties  to  submit 
certain  differences  to  arbitration  but 
failing  to  give  effect  to  arbitration 
agreement  itself  as  to  method  and 
time  of  choosing  a  third  arbitrator, 
was  erroneous.  Matsner  v.  Fried, 
1960,  276  App.Div.  1073,  96  N.Y.SAl 
584.  affirmed  801  N.Y.  699.  95  N.B. 
2d  .58. 

Fees.— Unless  parties  agree  other- 
wise, fees  of  arbitrators  are  governed 
by  provisions  of  Civil  Practice  Act,  f 
1457,  and  may  not  be  demanded  in 
advance.  Hub  Industries  v.  Qeorge 
Mfg.  Corp.,  1945,  260  App.Div.  177, 
64  N.Y.S.2d  741.  affirmed  294  N.Y. 
807,  63  NJB.2d  28. 


Compounding  Crimes 


S  467.    General  Knie 

Contract  based  on 
compounding  crime  is  illegal.  Union 
Exch.  Bank  t.  Joseph,  1921,  231 
K.  Y.  260,  131  N.  £.  90S,  affirming 


194  App.  Uiv.  296,  186  N.  Y.  S.  403; 
Cashing  v.  Hughes,  (Sap.  Eq.  T. 
1922)  119  Misc.  39,  196  N.Y.S.  200: 
Fidelity  &  Deposit  Co.  of  Maryfaind 
r.  Palmer  (1937)  262  App.Div.  66.  29? 
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N.][:.8.  046;  Onrsslin  v.  Phillips,  1989, 
171  Misc.  588,  13  N.X.S.2d  272. 

Where  inherited  business  was  in- 
corpurated  by  the  defendants'  de- 
ceased who  allegedly  represented  to 
plaintiff  that  if  he  wonld  refrain  from 
tukiug  legal  action  to  enforce  the 
plaintiff's  rights  as  residuary  lega- 
tee, deceased  would  leave  to  plaintiff 
by  his  will  20  per  cent  of  liis  entire 
estate  and  he  failed  to  do  so,  agree- 
ment was  not  invalid  on  the  ground 
of  the  alleged  compounding  of  the 
crime  because  deceased  was  alleged- 
ly guilty  of  tort  of  conversion.  Mor- 
au  V.  IVohy,  1955,  145  N.Y.S.2d  710, 
affirmed  1  A.D.2d  946,  151  N.Y.S.2d 

where  after  defendant  caused  ar- 
rusi  of  plaintiffs  daughter  on  criminal 
charge,  daughter  threatened  to  pros- 
ecute defendant  for  conspiring  with 
another  to  have  her  wrongfnlly  ar- 
rested, and  defendant  and  daughter 
agreed  to  withhold  respective  prosecu- 
tion and  as  part  of  agreement  defend- 
ant agreed  to  employ  plaintiff,  con- 
sideration for  agreement  to  employ 
was  illegal,  regardless  whether  a 
crime  actually  bad  been  committed. 
Cautales  v.  Mazzei,  1947,  190  Misc. 
25)2.  <;{  .N.Y.S.2d  902. 

§  460.    Recovery  of  Money  Paid 
or  Property  Transferred 

No  Recovery  of  Part 
Payment  on  Note  Given  to  Stifle 
Prosecution  for  Crime. — Union  Exch. 
Nat.  Uuiilc  v.  Joseph,  (1921)  231 
N.K.  006. 

Agreement  May  be 
Implied.— In  action  on  note,  to  estab- 
lish defense   that   note  was  given  to 


compound  felony,  evidence  need  not 
show  express  agreement  to  forego 
prosecntion  or  suppress  evidence,  but 
such  agreement  may  be  implied  from 
acts  and  conduct  of  parties.— Fidelity 
&  Deposit  Co.  of  Maryland  v.  Palmer 
(1937)  262  App.Div.  65,  297  N.YJ3. 
646. 

A  inortsage  given  by 
a  mother  to  secure  the  letuin  of 
money  obtained  by  her  daughter 
by  false  pretenses  and  to  atiHe  a 
criminal  prosecution  against  the 
daughter  is  invalid  aa  against  publie 
policy  and  will  not  be  enforced  by 
the  courts,  but,  both  parties  being 
wrongdoers,  the  court  will  leave  them 
in  the  position  in  which  they  have 
placed  themselves  and  will  not  direct 
the  cancellation  of  the  mortgage. 
Gushing  v.  Hughes,  (Sup.  Eq.  T. 
1922)  119  Misc.  39,  195  N.  Y.  S.  200. 

anestloR  for  Jury^— 

In  action  on  note  by  surety  on  in- 
surance broker's  bond  against  insur- 
ance broker's  father  as  indorser, 
whether  note  was  given  to  compound 
felony  was  for  jury  under  evidence 
that  note  was  given  to  satisfy  bro- 
ker's obligation  for  misappropriated 
money,  and  of  circumstances  sur- 
rounding execution  of  note. — Fidelity 
&  Deposit  Co.  of  Maryland  v.  Palm- 
er (1937)  262  App.Div.  55,  297  N.Y. 
S.  646. 

Defenses.— Judgment  allowing  re- 
covery on  a  bond  and  collateral  bond 
was  proper  as  against  defense  that 
instruments  sued  on  were  executed  as 
part  of  a  plan  to  compound  a  felony. 
Davis  V.  B.  F.  B.  Holding  Corpora- 
tion, 1942,  264  App.Div.  895,  35  N. 
Y.S.2d  860. 


Champerty  and  Maintenance  Generally 


§  462.    Stipulation  with  Attorney 
against  Settlement  of  Claim 

Stipulation  with  Attorney  as  to  Set- 
tiement  of  Claim. 

Where  an  attorney  has  contracted 
to  pruserute  a  cause  of  action  for  a 
client  and  in  consideration  thereof 
the  client  has  agreed  that  in  the 
evpnt  of  a  settlement  without  the 
attorney's  consent,  if  the  defendant 
agrees  to  pay  for  the  services  of  said 
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attorney,  the  amount  to  be  paid  him 
•hall  be  equal  to  the  amount  paid  to 
tb<3  client,  and  thereafter  such  a  set- 
tlement was  made,  in  an  action  to 
enforce  the  attorney's  lien,  the  basic 
question  is  whether  under  all  the  cir- 
cumstances of  the  case  the  attorney 
by  his  contract  obtained  an  undue 
advantage  over  his  client  as  applied 
to  the  settlement  made.  The  agree- 
ment is  not  on  its  face  unconscion- 
able and  where  the  defendant,  in  an 
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action  to  enforce  the  lien,  offered  no 
evidence  as  to  the  nature  of  the  claim 
or  the  valne  of  the  eervicet  rendered 
by  the  attorney  to  his  client  and  the 
trial  court  has  made  no  &nding  that 
the  compensation  demanded  is  ex- 
tortionate or  excessive,  or  out  of  pro- 
portion to  the  value  of  the  services, 
plaintiff  is  entitled  to  recover  the 
amount  of  his  claim.  Such  a  con- 
tract does  not  hinder  a  settlement, 
for  it  is  always  open  to  the  settler  to 
defend  itself  from  extortion  on  the 
part  of  the  attorney.  Ward  v.  Orsini, 
1926,  243  N.Y.  123,  102  N.B.  696. 

§  463.  Agreement  for  Part  of 
Fruits  of  Litigation  Oenerally 
Assignment  of  Part  of 
'Caase  of  Action.— Agreement  for  the 
assignment  to  a  layman  of  part  of  a 
cause  of  action  in  consideration  of 
an  advancement  for  payment  of  the 
-costs  thereof  Is  no  longer  considered 
void  as  champerty  and  maintenance 
as  at  common  law. — CParrell  v. 
Martin  (1937)  161  Misc.  863,  292  N 
Y.S.  681. 

§  464.    Retainer  of  Attorney 

on  Contingent  Fee 
Statutes    Cited    in    Text.    McEin> 
ney's    Judiciary    Law,    §    474,    was 
amended  by  L.1947,  c.  366,  $  4,  eff. 


Sept  1,  1947  by  providing  that  con- 
tracts between  an  attorney  and 
guardian  are  subject  to  power  of  the 
court  insofar  as  fixing  the  amount  of 
contingent  fee  is  concerned. 

Compensation  as  Gov- 
erned by  Agreement. — Matter  of  Sas- 
son,  (Sup.  1931)  231  App.  £)iv.  524, 
248  N.  y.  S.  125. 

Agreement  between  at- 
torney and  client  for  contingent  fee 
made  after  retainer  will  be  closely 
■crutinized  by  the  court,  and  the  at- 
torney must  show  that  it  was  a  fair 
and  reasonable  contract.  Yocus  v 
.South<>rn  Phc.  Co.  <t>up.  Sp.  T.  1923) 
120  Misc.  554,  199  N.X.S.  116.  af- 
firmed, 1923,  207  App.Div.  836  mem.. 
201  N.Y.8.  959. 

An  attorney  and  client  being  free 
to  contract,  their  agreement  may  not 
be  set  aside  unless  the  proof  estab- 
lishes that  fraud  has  been  perpe- 
trated or  advantage  taken  of  a  poal- 
tion  of  confidence  and  trust  to  obtain 
an  unconscionable  advantage.  Mat- 
ter of  Sasson,  (Sup.  1931)  231  App. 
Div.  624,  248  N.  Y.  8.  125. 

§  466.    Assignment   of    Ohose  in 

Action 

Statdtes  Cited  la  Text    Code  Givfl 

Procedure    i   1910,    is   now    McEin- 

ney's  Personal  Property  Law,  {  41. 


Sales  and  Conveyances  of  Lands  Claimed  or  Held  Adversely 


fi  466.    In  (General 

Statutes  Cited  la  Text.  Mcmn- 
ne/s  Penal  Law,  U  2031,  2032,  were 
repealed  by  L.1941,  c.  817,  {  8,  elf. 
April   13,   1941. 

For  provisions  of  McKinney's  Beal 
Property  Law,  {  260,  see  note  under 
•section  467  of  this  volume. 

S  467.  Exception  as  Regards 
State 
Statutes  Cited  In  Text.  McKin- 
ney's Real  Property  Law,  $  260,  as 
amended  by  L.1941,  c.  317.  S  1,  pro- 
vides: "Nc  grant,  conveyance  or 
mortgage  of  real  property  or  interest 
therein  shall  be  void  for  the  reaaon 
that  at  the  time  of  the  delivery  there- 
-of  such  real  property  is  in  the  ac- 
-tual   possession   of  a   person   daim- 


ing  under  a  title  adverse  to  that  of 
the  grantor." 

Code  Civil  Procedure  S  1601,  is  now 
ava  Practice  Act,  |  994. 

Adverse  posaeasion  by 
state  does  not  preclude  conveyance. 
Ostrander  v.  Bell,  (Sup.  1921)  109 
App.  Div.  304.  192  N.  Y.  S.  262.  af- 
firmed 234  K.  Y.  568  mem.,  138  N.  E. 
449. 

Grant  to  State. — While 
a  grant  to  the  state  is  not  within  the 
prohibition  against  conveying  lands 
held  adversely,  still  a  grant  to  the 
state  of  lands  so  held  is  ineffectual 
where  the  grantor  himself  held  nndsr 
a  deed  executed  while  the  lands  wars 
held  adversely  -to  his  grantor.  la 
sneh  a  ease  the  state  aoq[aires  no  hat- 
ter title  than  its  grantor 
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People  v.  Ladew,  (1924)  237  N.  Y. 
413,  143  N.E.  23& 

§  468.  General  Operation  of  Stat- 
utes 
Statutes  Cited  in  Text.  McKin- 
ney's  Beal  Property  Law,  8  260,  npon 
which  sections  466  et  aeq.  of  this 
volame  are  based,  was  amended  by 
L.1941,  c.  317,  to  permit  the  convey- 
ance  or  mortgage  of  lands  adversely 
held.  For  provisions  of  said  section 
see  note  under  section  467  of  this 
volume. 

McKinney's  Penal  Law,  S9  2031, 
2032,  were  repealed  by  L.1941,  c.  317, 
i  8,  eff.  AprU  13,  1941. 

§§  469-472 

Statutes  Cited  la  Text.  McKin- 
ney's Real  Property  Law,  {  260,  upon 
which  sections  466  et  seq.  of  this  vol- 
ume are  based,  was  amended  by  L. 
1941,  c.  317,  to  permit  the  conveyance 
or  mortgage  of  lands  adversely  held. 
For  provisions  of  said  section  see 
note  under  section  467  of  this  volume. 

§  473.    "Actual  Possession" 

Required 
Statutes  Cited  In  Text  McKin- 
ney's Beal  Property  Law,  §  260,  upon 
which  sections  466  et  seq.  of  this 
volume  are  based,  was  amended  by 
Ii.1941,  e.  817,  to  permit  the  convey- 
ance or  mortgage  of  lands  adversely 
held.  For  provisions  of  said  sec- 
tion see  note  under  section  467  of 
this  Tolome. 

Wild  land*  are  not 

deemed  to  be  held  adversely.  Os- 
trander  v.  Bell,  (Sup.  1921)  199 
App.  Div.  304,  192  N.  Y.  S.  262, 
affirmed  (1922)  284  N.T.  566  men^ 
138  N.B.  449. 

§  474.    Possession  Bequired 

to  Be  Advetrse 

Statutes  Cited  In  Text.  McKin- 
ney's Beal  Property  Law,  S  260,  np- 
on which  sections  466  et  seq.  of  this 
volume  are  based,  was  amended  by  h. 
1041,  c.  317,  to  permit  the  convey- 
ance or  mortgage  of  lands  adversely 
held.    For  provisions  of  said  section 


see  note  nnder   section  467  of   this 
volume. 

Code  Civil  Procedure,  $  373,  is  now 
Civil  Practice  Act,  {  41. 

§  475-477 

Statutes  Cited  in  Text.  McKin- 
ney's Beal  Property  Law,  f  260,  up- 
on which  sections  466  et  seq.  of  this 
volume  are  based,  was  amended  by  L. 
1941,  c.  317,  to  permit  the  convey- 
ance or  mortgage  of  lands  adversely 
held.  For  provisions  of  said  section 
see  note  under  section  467  of  this 
volume. 

§  478.    Effect  of   Conveyance   as 
Against     Adverse     Claimant 
(Generally 
Statutes    Cited    in    Text.     McKin- 
ney's Beal  Property  Law,  S  260,  up- 
on which  sections  466  et  seq.  of  this 
volume  are  based,  was  amended  by  L. 
1941,  c.  317,  to  permit  the  convey- 
ance or  mortgage  of  lands  adversely 
held.     For  provisions  of  said  section 
see   note   under  section  467   of  this 
volume. 

Code  Civfl  Procedure,  |  1638  et 
seq.  is  now  Beal  Property  Law,  $ 
500  et  seq. 

§  479.    Action  by  Grantor  or 

by  Grantee  in  Name  of  Gran- 
tor 

Statutes  Cited  In  Text.  McKin- 
ney's Real  Property  Law,  §  260,  up- 
on which  sections  466  et  seq.  of  this 
volume  are  based,  was  amended  by  L. 
1941,  c.  317,  to  permit  the  conveyance 
or  mortgage  of  lands  adversely  held. 
For  provisions  of  said  section  see 
note  under  section  467  of  this  volume. 

Code  Civil  Procedure  {  1601  is  now 
Civil  Practice  Act,  $  994. 

§§  480,  481 

Statutes  Cited  in  Text.  McKin- 
ney's Beal  Property  Law,  §  260,  upon 
which  sections  466  et  seq.  of  this 
volume  are  based,  was  amended  by  L. 
1941,  c.  317,  to  permit  the  convey- 
ance or  mortgage  of  lands  adversely 
held.  For  provisions  of  said  sec- 
tion see  note  nnder  section  467  of  this 
volume. 
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Purchase  of  Chose  in  Action  by  Attorney 


§  482.    In  Cteneral 

Corporation  Taldog 
ABsisnineat  of  Claim  for  Purpose  of 
Suit. — The  provision  of  Penal  Lav, 
I  280,  prohibiting  corporations  from 
practicing  law  and  from  "  solicitiiig  " 
the  assignment  of  a  claim  for  the 
purpose  of  bringing  an  action  thereon, 
differs  from  the  prohibition  con- 
tained in  section  274  directed  against 
attorneys,  and  does  not  prohibit  the 
taking  of  an  unsolicited  assignment 


of  a  claim  though  it  is  for  the  pur- 
pose of  bringing  an  action  thereon, 
and,  therefore,  unless  the  defendant 
when  sued  on  a  claim  so  assigned 
proves  that  the  assignment  was  so- 
licited by  the  corporation,  there  ii 
no  proof  that  the  assignment  was 
illegal  and,  ther^ore,  the  actioi^  ma; 
be  maintained  by  tlie  corporatira. 
Watertown  Business  Men's  Assn.  t. 
Qreen,  (Sap.  Tr.  T.  1923)  120  Mise. 
SOB,  198  K.  ¥.  S.  871. 


Giving  Inducement   for   Placing   Claim   unth   Attorney   for 

Enforcement 


§  489.    In  General 

Sharing  Compensa- 
tion.—A  person  hired  by  attorney  on 
contingent  fee  to  "adjust"  or  "nego- 
tiate" a  settlement  was  "represent- 
ing a  claimant  in  the  pursuit  of  a 
civil  remedy"  for  the  recovery  of 
a  claim  within  terms  of  statute  pro- 
hibiting division  of  fees  under  such 
circumstances.— Baldwin  v.  Lev 
(1937)  163  Mise.  929,  297  N.Y.S.  968. 
An  oral  agreement  whereby  lay- 
man negotiated  compromise  settle- 
ment for  attorney  for  10  per  cent  of 
amount  obtained  was  illegal,  void,  and 
unenforceable,  as  violating  statute 
which  prohibited  sharing  of  compen- 
sation by  attorneys.    Id. 

§  490.  Agreement  by  Attorney  to 
Pay  or  Advance  Expenses  of 
Litigation;    General  Bole 

Agreement  by  Attor- 
ney to  Advance  Expenses  of  Litiga- 
tion.—Ee  Tunnicliff,  (Sup.  1922) 
202  App.  Div.  69,  195  N.  Y.  S.  449; 
Matter  of  Gilman,  (1928)  251  N.  Y. 
265,  167  N.B.  437. 

An  attorney  cannot  recover  for 
services  rendered  in  the  prosecution 
of  an  action  under  a  contingent  fee 
contract  whereby  he  agreed  to  pay 
all  costs  and  disbursements,  where  it 
appears  that  as  the  result  of  a  mo- 
tion by  him  to  vacate  an  order  di- 
recting his  client,  a  nonresident,  to 
give  security  for  costs,  which  motion 
he  made  notwithstanding  that  he 
knew  the  order  would  not  be  vacated 
in   view   of   the   nonresidence   of  his 


client,  his  client  was  nnnecessarilr 
compelled  to  pay  the  costs  of  the  mo- 
tion, including  the  costs  of  a  refer- 
ence ordered  thereon,  since  there  is 
nothing  to  show  that  the  attonte; 
rendered  any  service  of  value  to  hit 
client,  but  on  the  contrary  subjected 
him  to  the  payment  of  costs.  Oitts 
V.  Harft,  (Sup.  App.  T.  1925)  124 
Misc.  619,  208  N.  Y.  S.  446. 

§  492.    Division  of  Fee  between 

Attorneys 

Division  of  Fees  by 
Attorney  for  Trustee  in  Bankruptcy. 
— It  is  unlawful  for  an  attorney  to 
enter  into  a  secret  agreement  with 
another  attorney  having  for  its  pur- 
pose the  securing  of  the  appointm«it 
of  trustees  in  bankruptcy  who  should 
appoint  as  attorney  one  who  would 
divide  his  fees  with  the  attorney  aid- 
ing in  or  securing  the  appointment 
of  the  trustees.  Such  an  agreement 
is  illegal,  void,  and  nonenforceable. 
Marsell  v.  Maires,  (Sup.  1»22)  203 
App.  Div.  646,  196  K.  Y.  S.  739. 

One  Claiming  Excep- 
tion Must  Prove  it.— Baldwin  v.  Lev 
(1937)  163  Misc.  929.  297  N.YA 
963. 

Solicitation  by  Attorney.— A  dienfs 
written  retainers  of  attorney  of  rec- 
ord were  not  invalid  as  against  pnUie 
policy  so  far  as  they  provided  for  divi- 
sion of  fees  between  such  attorney 
and  attorney  who  forwarded  matter 
in  litigation  to  attorney  of  record. 
In  re  Ackerson,  1944,  50  N.Y.S.M 
359. 
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Contracts  Contemplating  Frauds  Generally 


§  493.    In  aeneral 

Contract  Contemplat- 
iag  Fiand  on  Iniuiance  Company. — 
Sayre*  v.  Decker  Automobile  Co., 
1924,  239  N.Y.  78,  148  N.B.  744; 
Belner  t.  North  American  Newspaper 
AUiance,  1932,  259  N.Y.  260.  181  N. 
E.  661. 

An  agreement  by  a  purchaser  of 
stock  that  the  corporation  shall  issue 
a  mortgage  on  its  property  as  se- 
curity for  a  part  of  the  purchase 
price  is  not  necessarily  illegal  in  that 
it  contemplates  the  perpetration  of  a 
fraud  on  the  corporation.  Wolf  y. 
Cohen,  (Sup.  1924)  200  App.  Div. 
113,  204  N.  Y.  S.  878. 

Indemnity  Bond  Cov- 
ering Damages  for  Wrongful  Breach 
of  Contract. —  Hocking  Valley  R.  Co. 
V.  Barbour,  (1020)  230  K.  Y.  690, 
180  N.B.  900. 

Contract  to  Defraud 
Depositors.— Maker  of  note  who  gave 
note  to  bank  knowing  that  it  was  to 
be  treated  as  an  asset  of  bank  and 
that  bank  receivers  wouk  be  deceived 
and  depositors  would  continue  their 
relations  with  bank  on  faith  of  an  as- 
sumed solvency  held  estopped  from 
pleading  defense  of  no  consideration. 
Bay  Parkway  Nat.  Bank  of  Brooklyn 
V.  Shalom  (1936)  270  N.Y.  172.  200 
N.B.  685. 

Contract  Resulting 
in  Breach  of  Another  Contract — 
Where  a  person  enters  into  contract 
with  news  agency  to  give  description 
of  flight  of  dirigible,  knowing  at  the 
time  that  the  owners  of  the  dirigible 
had  a  contract  with  others  for  the 
exclusive  rights  to  the  description, 
soeh  person  cannot  recover  the 
agreed  compensation  from  the  news 
agency.  Reiner  v.  North  American 
Newspaper  Alliance,  (1932)  260 
N.Y.  250, 181  N.B.  661. 

Defenses. — ^In  this  state,  parties 
may  not  in  advance  bargain  away 
their  defenses  against  fraudulent 
dealing.    Federal  Bnish   Corp.  v.  A. 

Zerega's  Sons,  Inc.,  1956, Misc.2d 

,  149  N.Y.S.2d  374. 

§  494.    Contract  for  Secret  Use 
of  Inllnence 

Secret  Sale  of  Infln- 
•nee  of  Newspaper.— People  v.  Rice, 


(Sup.  1027)   221  App.  Civ.  443.  223 
N.  Y.  S.  660. 

§  495.    Contract       Tending      to 
Breach  of  Trust  Oenerally 

A  contract  tending  to 
a  breach  by  an  attorney  of  his  duty 
to  his  client  is  against  public  policy 
irrespective  of  whether  the  attorney 
is  to  receive  remuneration  or  not. 
Grudberg  v.  Midvale  Realty  Co., 
(Sup.  App.  T.  10e&)  110  Misc.  668, 
106  N.  Y.  S.  760. 

A  contract  under  which  the  plain- 
tiff is  to  periorm  the  duties  of  an 
executor  and  receive  the  commissions 
allowed  an  executor,  tends  to  a 
breach  of  duty  by  the  executor  and  is 
UlegaL  Peck  v.  Sands,  (Sup.  1022) 
no  Misc.  804.  108  N.  Y.  S.  313. 

An  agreement  by  one 
executor  to  do  all  the  work  in  the 
settlement  of  the  estate  and  to  look 
after  the  interest  of  the  other  execu- 
tor therein  in  consideration  of  such 
other  executor's  paying  over  the  fees 
to  which  the  latter  would  be  entitled 
to,  is  held  illegal  as  against  public 
policy,  and  it  is  held  that  no  recov- 
ery for  the  services  rendered  can  be 
had  upon  either  an  implied  contract 
or  a  quantum  meruit.  Peck  v.  Sands, 
1924.  238  N.Y.  565.  144  N.B.  898. 

Contract  to  Pay  Em- 
ployee for  Services  Rendered  in  Sale 
of  Business. — Contract  of  buyer  of 
business  wherein  he  agreed  to  give 
employee  certain  stock  for  services 
rendered  in  sale  of  business,  is  not 
in  violation  of  statute  concerning 
corrupt  influencing  of  agents,  where 
it  appeared  that  employee  told  his 
employers  what  compensation  he  was 
to  receive  from  the  buyers.  Cholot 
V.  Strohm,  (Sup.  1932)  235  App. 
Div.  150,  266  N.  Y.  S.  647. 

§  498.    Agents 

Agreement  for  Secret 
Commission  to  Agent. —  Le  Bloas  v. 
Zinn,  (Sup.  App.  T.  1921)  188  N.  Y. 
8.  120;  Greenfield  v.  Bausch,  (Sup. 
1033)  238  App.  Div.  62,  263  N.  Y.  S. 
19. 

A  contract  by  a  purchaser  of  land 
to  pay  a  commission  to  a  broker  for 
bringing  to  his  attention  the  opp<>& 
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tunity  to  pnicluM,  in  caae  he  does 
not  Mcnre  a  eominiuion  from  the 
vendor,  is  not  necessarily  illegal  as 
tending  to  a  breach  of  duty  on  the 
broker'*  part  to  a  Tendor  whom  ha 
may  induce  to  sell,  especially  if  the 
agreement  was  not  to  be  concealed 
from  a  vendor.  Levlne  v.  Sasser, 
(Sup.  App.  T.  1921)  116  Misc.  809, 
189  N.  Y.  S.  lOO. 

Splitting  Commission  with  Party 
to  Exchange. —  Where  a  broker  is 
employed  to  effect  an  exchange  oi 
property,  his  agreement  to  pay  a 
part  of  the  commission  to  be  received 
from  his  principal,  in  consideration 
that  the  other  party  consent  to  the 
exchange,  is  not  illegal  as  operating 
as  a  fraud  on  the  principal.  J.  L. 
Holding  Co.  v.  Rels,  (1926)  240 
N.T.  424. 148  N.B.  828. 

Agreement  for  Concession  in  Price 
to  Broker  as  Invalidating  Contract 
with  PrincipaL — Kinney  v.  Olenny, 
(Sup.  1930)  136  Misc.  301,  240  N.  Y. 
S.  713. 

Right  of  Broker  Employed  to  Sell 
Property  to  Aeoept  Employnent  from 
Prospective  Purchaser.— The  mere  fact 
that  brokers  have  been  employed  by 
an  owner  to  procure  a  sale  or  lease 
of  real  estate  need  not  in  itself  pre- 
vent such  brokers,  under  proper  cir- 
cumstances, from  accepting  employ- 
ment also  from  a  purchaser  or  a  les- 
see. The  question  always  is  whether 
the  facts  in  a  given  case  may  be  held 
as  matter  of  law  to  justify  an  inference 
of  a  double  employment.  Grossman 
V.  Herman,  (1934)  240  App.Div.  525, 
270  N.Y.S.  669,  aff  (1936)  266  N.T. 
249.  194  N.B.  694. 

Foreign  Shipments.— In  action  aris- 
ing out  of  contract  under  which  de- 
fendant agreed  to  ship  coal  to  foreign 
consignee  in  return  for  marine  freight 
and  cost  of  coal,  evidence  established 
that  defendant  deducted  more  than 
true  freight  as  result  of  fraud  prac- 
ticed by  defendants'  designee  who 
chartered  ship.  Bloomer  v.  Thermal 
Fuel  Corp..  1940,  88  N.Y.S.2d  361. 

§  500.  Fraud  on  Public  General- 
ly 
Statutes  Cited  In  Text.  McKin- 
ney's  General  Municipal  Law  i  148  et 
seq.  were  repealed  by  ti.1937,  c.  16,  i 
3,  eff.  May  1,  1937,  and  the  subject 


matter  transferred  to  Mi^nney**  So- 
cial Welfare  Law,  i  343  et  aeq. 

Enforcement  of  Ne- 
gotiable iBstrameats.— Bank  heU  en- 
titled to  recover  balance  due  on  note 
executed  to  bank  notwithstanding  ex- 
istence of  collateral  agreement  pro- 
viding that  no  demand  for  payment  of 
principal  and  interest  should  be  made 
of  maker  until  bank  should  go  into 
liquidation  which  agreement  was  ap- 
proved by  directors  and  stockholders 
of  bank  and  at  time  of  suit  bank  had 
not  gone  into  liquidation,  since  col- 
lateral agreement  was  against  public 
policy.— Lawrence-Cedarhurst  Bank 
V.  Ruth  (1937)  162  Misc.  82,  294  N. 
Y.S.  810. 

Public  policy  requires  that  person 
who,  for  accommodation  of  bank,  ex- 
ecutes instrument  which  is  in  form  a 
binding  obligation  should  be  estopped 
from  thereafter  asserting  that  simul- 
taneously parties  agreed  that  the  in- 
Btmment  dionld  not  be  enforced.    Id. 

Fraud  Qeneraily. — ^Agreement  un- 
der which  son  was  to  obtain  mortgage 
loan  guaranteed  by  Veterans'  Ad- 
ministration and  purchase  premises 
in  his  name  was  illegal  and  invalid 
as  an  attempt  to  obtain  for  parents 
special  benefits  of  Servicemen's  Re- 
adjustment Act  to  which  only  vet- 
erans themselves  were  entitled,  and 
parents  were  not  entitled  to  have  son 
declared  to  hold  property  in  trust  for 
them  or  to  reconveyance  of  same. 
Dunn  V.  Dunn,  1956,  1  A.D.2d  888, 
149  N.Y.S.2d  351. 

The  law  will  not  sanction  dishonest 
practices  by  enabling  an  individual  to 
acquire  a  legal  right  or  cause  of  ac- 
tion by  means  of  his  ovra  wrongdoing. 
Sheridan  v.  Weber,  1937,  252  App^ 
Div.  398,  299  N.Y.S.  726. 

An  agreement  will  be  held  void  and 
unenforceable  where  parties'  object 
is  to  perpetrate  fraud  on  third  party 
or  public  generally.    Id. 

Undisclosed  Principal.- In  corpora- 
don's  action  against  administrators  of 
decedent's  estate  on  contract  (or  di- 
vision of  profits  from  performance  of 
street  paving  contract  awarded  plain- 
tiff, the  defense  that  contract  with 
state  taken  in  name  of  plaintiff  which  I 
was  in  fact  acting  for  an  undisdoaei  J 
principal  so  far  offended  againat  pi^      J 
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Uc  policy  as  to  put  parties  out  of 
court  was  not  established  on  the  rec- 
ord. Friedrich  v.  Martin,  1945,  204 
N.Y.  588,  63  N.E.2d  586,  163  A.L.R. 
1210. 

Fraud  upon  public  officials. — An  or- 
al agreement  of  parties  to  written 
agreement  for  pooling  of  brokerage 
fees  for  procuring  steamships  to 
transport  coal  to  foreign  country  that 
such  written  agreement  should  con- 
tinue notwithstanding  new  agreement, 
made  by  them  to  satisfy  Economic 
Cooperation,  Administration's  policy 
of  not  recognizing  brokers'  pools  con- 
trolling allocation  of  vessels  on  which 
Administration  finances  transporta- 
tion charges,  will  not  be  given  effect 
by  compelling  accounting  for  and 
sharing  of  fees  earned  on  basis  of 
original  agreement,  as  courts  will  re- 
fuse to  sanction  perpetuation  of  fraud 
on  interested  third  persons  or  pub- 
lic offidnls.  American-French  Ship- 
ping Agencies  v.  Sorel,  1960,  101  N. 
Y.S.2d  429. 

§  601.    Sale   of   Deleterious 

or    Misbranded    Merchandise 

Statutes    Cited    In    Text.     McKin- 

ney's  Agricultural  Law,  {  37  is  now 

Agriculture  and  Markets  Law,  i  S8. 

§  504.    Agreements  in  Frand  of 
Federal  Bankruptcy  Laws 

Right  of  Bona  Fide 
Holder  of  Note. —  While  a  note  given 
to  a  creditor  in  fraud  of  the  bank- 
ruptcy statutes  as  a  part  of  an  ille- 
gal agreement  to  compensate  the 
creditor  for  his  consent  to  the  bank- 
rupt's discharge  is  unenforceable  by 
the  creditor,  it  is  not  void  and  may 
be  enforced  by  a  bona  fide  holder  for 
value  before  maturity.  New  Howard 
Mfg.  Co.  V.  Cohen,  (1924)  207  App. 
Div.  688,  202  N.  Y.  S.  440. 

Note  Given  to  Procure  Withdrawal 
of  Opposition  to  Discharge  aa  Unen- 
forceable.— Burlatour,  Inc.,  v.  Gars- 
son,  (Sup.  1030)  220  App.  Div.  466, 
242  N.  Y.  S.  683. 

Notes  Given  to  Secure  Secret  Ad- 
vantage to  Creditor  to  Induce  His 
Consent  to  Composition  Held  Void. — 
SUte  Bank  v.  Siff,  (Sup.  1030)  228 
App.  Div.  2,  238  N.  Y.  S.  485. 
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Agreement  between  Creditor  asA 
Bankrupt. — ^Where  a  creditor  has  the 
right  to  oppose  a  bankrupt's  dis- 
charge any  agreement  to  forbear  to 
act  in  the  bankruptcy  proceeding  or 
to  withdraw  or  refrain  from  making 
any  opposition  to  the  bankrupt's  die- 
charge,  or  to  refrain  from  making 
any  move  whatever  in  the  proceed- 
ings  which  might  impede  or  affect 
his  discharge  is  illegal  and  void  and 
an  agreement  by  the  bankrupt,  en- 
tered into  during  the  bankruptcy 
prorcedings,  but  before  his  discharge, 
whereby  upon  such  a  consideration, 
he  agreed  to  pay  the  debt  due  that 
particular  creditor  is  also  void. 
Meyer  v.  Price,  (1929)  2.50  N.  Y. 
370,  165  N.E.  814,  and  see  State  Bank 
V.  Siff,  1980,  228  App.Div.  2,  238  N. 
Y.S.  485. 

All  agreements,  however,  by  » 
bankrupt  to  pay  a  creditor  in  full 
are  not  illegal.  Where  the  element 
of  forbearance  is  lacking  and  the 
bankrupt  merely  revives  his  debt  by 
a  promise  after  bankruptcy  to  pay 
his  creditor,  the  new  agreement, 
whether  based  upon  the  moral  or  a 
further  consideration,  is  enforceable, 
Meyer  v.  Price,  (1929)  250  N.  Y. 
870,  165  N.E.  814. 

A  complaint  alleging  that  plaintiff, 
as  minority  stockholder  of  corpora- 
tion which  had  been  placed  under 
jurisdiction  of  federal  court  in  reor- 
ganization proceeding,  pursuant  to 
conspiracy  by  majority  stockholders 
and  persons  who  later  purchased 
corporation's  assets  to  defraud  credi- 
tors and  to  eliminate  plaintiff's  inter- 
est in  corporation,  had  been  offered 
an  interest  in  corporation  purchasing 
assets  and  life  long  salary  provided 
plaintiff  would  not  object  to  the  sale, 
stated  no  cause  of  action  for  breadi 
of  agreement  since  any  agreement  to 
refrain  from  exercising  rights  which 
one  has  in  a  bankruptcy  proceeding 
is  contrary  to  "public  policy"  and 
void.  Siragusa  v.  Prudential  Milk  Co., 
1941,  29  N.Y.S.2d  20. 

A  minority  stockholder  whose  ob- 
jection to  sale  of  assets  of  corpora- 
tion in  reorganization  proceeding  al- 
legedly was  ineffectual  because  of 
lack  of  knowledge  of  conspiracy  to 
defraud  creditors  and  such  stockhold- 
er, and  who  in  consideration  ^fylwt 
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renewing  objections  was  offered  an  in- 
terest in  corporation  purchasing  as- 
sets end  a  life  long  salary,  could  not 
recover  for  breach  of  alleged  agree- 
ment, since  if  stockholder  deliberate- 
ly kept  silent  in  return  for  promise 


of  return  from  sole  of  bankrupt's  as- 
sets, stockholder  was  barred  from  en- 
forcing illegal  agreement,  and  if  stock- 
holder did  not  keep  silent,  stockholder 
showed  no  consideration  for  the  prom- 
ise.   Id. 


Vonveyances  and  Transfers  in  Fraud  of  Creditors  or  the  Like 

§  508.    - 


§  505.    Oeneral  Enle 

Statutory  RefareacM.  Fraudulent 
conveyances,  see  Uniform  Fraudu- 
lent Conreyance  Act,  McKinney's 
Debtor  and  Creditor  Law,  H  270-281. 


—  Application  of  Bnle 

Transfer  to  Attorney 

in   Frand   of   Creditors. — ^Wittner  i. 

Burr  Ave.  Development  Corp.,  (1927) 

222  App.  Div.  285,  226  N.  Y.  S.  124. 


Composition  with  Creditors 


\ 


§  509.    Agreement      for      Secret 
Preference  (Generally 

Agreement  for  Secret 
Preference  on  Composition  with  Cred- 
itors.—Painter  V.  Fletcher,  (1921) 
231  N.  Y.  680  mem.,  132  N.  E.  875 
affirming  189  App.  Div.  165,  178  M. 
;.  S.  266;  Weinstein  v.  Schneider, 
(6ttp.  App.  T.  1922)  118  Misc.  253 
192  N.  Y.  S.  897 ;  Reiss  v.  Vellenian, 
(Sup.  Sp.  T.  1922)  118  Misc.  716, 
196  N.  Y.  S.  lei ;  Hedstrom  v.  Kahn, 
(Sup.  App.  T.  1924)  123  Misc.  635, 
206  N.  Y.  S.  393 ;  B.  Zatinsky  &  Son, 
Inc.  v.  Louis  L.  Schwartz  &  Co.,  Inc., 
(Sup.  1925)  126  Misc.  213,  212  N.  Y. 
S.  129. 

An  agreement  which  conferred  a  se- 
■cret  preference  upon  a  particular 
'Creditor  of  a  debtor  in  a  bankruptcy 
proceeding  was  illegal  and  void  as 
against  public  policy,  and  for  the 
sake  of  public  interest  and  in  further- 
ance of  public  policy,  the  court  could 
withhold  all  relief  to  the  creditor.  J. 
M.  Deutsch,  Inc.  v.  Robert  Paper  Co., 
1961,  13  A.D.2d  768,  215  N.Y.S.2d 
939,  reargument  and  appeal  denied  14 
A.D.2d  531.  218  N.y.S.2d  9.38. 

Doctrine  Based  on 
Public  Policy.— B.  Zatinsky  &  Son., 
Inc.  V.  Louis  L.  Schwartz  &  Co.,  Inc., 
(Sup.  1925)  126  Misc.  213,  212  N. 
Y.  S.  129. 

Agreement  Made  After 
Consent  to  Composition. —  Painter  v. 
Fletcher,  (Sup.  1919)  189  App.  Div. 
IBS,  178  N.  Y.  S.  266,  affirmed  231 
N.Y.  530, 132  N.E.  875. 


Agreement  Not  te 
File  Claim  la  Bankruptcy. — An  agree- 
ment by  a  member  of  a  partnership 
with  a  creditor,  after  a  petition  of 
involuntary  bankruptcy  had  been  filed 
against  the  partnership,  whereby  the 
member  promised  to  pay  a  certain 
amount  of  the  creditor's  claim  it  the 
latter  would  refrain  from  filing  his 
claim  in  the  bankruptcy  proceeding  so 
as  to  allow  the  partnership  to  enter 
into  a  composition  agreement  whereby 
the  creditors  at  large  would  t« 
paid  in  full  ha«  been  held  to  be 
legal.  Posner  v.  Rosenbaom.  (Snp. 
1934)  240  App.  Div.  643,  270  K.  Y.  S. 
849. 

§  510.    Agreement  by  Third  Per- 
son Giving  Preference 

Promise  made  by  on* 
creditor  to  another  to  gain  the  let- 
ter's consent  to  the  compromise  is 
illegaL  Klaw  t.  Famous  Players- 
Lasky  Corp.,  (Sup.  1923)  207  App. 
DiT.  211,  201  N.  Y.  S.  691. 

A  promissory  not*  to  recover  the 
face  of  which  an  action  is  brought 
by  the  payee  is  not  void  on  the 
ground  that  it  was  executed  in  fraud 
of  the  creditors  of  a  corporation, 
where  it  appears  that,  while  the  ap- 
pellant and  another  were  indorsers 
on  a  corporation  note  and  the  cor- 
poration went  into  bankrupt^  ajid 
the  plaintiff  signed  a  compodtio* 
agreement  on  condition  that  die  ap* 
pellant  and  the  other  indoner  «R 
the  corporation  note  exeeuto  imHf 
vidual  notes  to  the  plaiattfl^  flW-Ilt 
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wbich  is  in  suit,  each  for  one-haU  of 
the  amount  of  the  balance  due  from 
the  corporation,  and  that  said  notes 
be  indorsed  or  signed  by  the  wives 
of  the  original  indorsers,  the  note  in 
suit  was  not  given  in  settlement  of 
the  corporation  debt  but  to  satisfy 
the  liability  of  the  indorsers.  Paciflo 
Bank  v.  Michaelson,  (1020)  216  App. 
Div.  120,  214  N.  Y.  8.  716. 

Pnichaser  of  Notes 
Given  Pnrsiuuit  to  Secret  Agreement 


Not  Bona  Fide  Holder. — B.  Zatinsky 
&  Son,  Inc.  V.  Louis  L.  Schwartz  & 
Co.,  Inc.,  (Sup.1925)  128  Misc.  213, 
212  N.I.S.  129. 

§  512.    Effect   of   Illegal   Agree- 
ment on  Composition 

niegaUty  of  Prefer- 
ence Does  Not  Nnllify  Composition.— 
B.  Zatinsky  &  Son,  Ina  v.  Louis  L. 
Schwartz  A  Co.,   Inc.,    (Sup.    1926) . 
126  Misc.  213,  212  N.  Y   S.  I2». 


Stifling  or  Puffing  Competition  at  Sales  or  Letting  of  Contracts 


§  516.  Stifling  Competition  at 
Letting  of  Public  Contracts 
Contracts  within  section.— Agree- 
ment between  contractors  bidding  on 
contracts  of  board  of  education  for 
construction  of  scliool  buildings  are 
against  public  policy  and  void,  if  con- 
tracts tend  to  suppress  or  stifle  com- 
petition. Application  of  Caristo 
Const.  Corp.,  1962,  30  Mi8C.2d  185, 
221  N.Y.S.2d  956.  modified  on  other 
grounds  15  A.D.2d  561,  222  N.Y.S.2d 
998.  affirmed  10  N.Y.2d  538,  225  N.Y. 
S.2d  502,  180  N.E.2d  794. 


§  518.  Effect  of  Illegal  Combina- 
tion on  Sale  or  Contract  Let 
Fraud  in  puffing  bids 
at  auction  sales  is  ground  for  rescis- 
sion, and  this  is  true  where  the 
puffer  is  employed  by  the  auctioneer 
without  the  knowledge  of  the  owner 
of  the  property  sold,  as  the  auction- 
eer acts  as  the  agent  of  the  owner. 
Cerrata  v.  Costello,  (Sup.  1926)  212 
App.  Div.  687,  209  N.  Y.  S.  257. 


Organization  and  Management  of  Corporation 


§  521.    Organization 

Option  Given  to  Presi- 
dent to  Purchase  Stock. — Union  Dis- 
count Co.,  Inc.  V.  MacRobert,  (Sup. 
Sp.  T.  1929)  134  Misc.  107,  234  N.  Y. 
S.  529. 

§  623.    Contracts    Affecting    Du- 
ties of  Officers 

Rescission  of  Dtreo* 
tor's  Contract.— Lonsdale  v.  Spejer 
(1937)  249  App.Div.  127,  291  N.Y. 
S.  490. 

Contract  of  direc- 
tors unrestrictedly  to  declare  divi- 
dends not  valid.  Lindgrove  v.  Schlu- 
ter,  (1931)  256  N.  Y.  439,  176  N.  E. 
832. 

Liability  of  Direotors.— Directors 
who  knew  or  should  have  known  that 
contract  was  unlawful,  and  who  enter- 
ed into  such  contract  for  personal 
gain,  violated  their  trust  duty  and 
must  reimburse  corporation  for  any 
damages  caused  thereby.— Di  Tomas- 


80  V.  Loverro  (1937)  250  App.Div. 
206,  293  N.Y.S.  912,  affirmed,  1938. 
276  N.Y.  551,  12  N.E.2d  570,  rcargu- 
ment  and  motion  denied,  1938,  276 
N.Y.  610.  12  N.E.2d  601.  and  motion 
denied,  1938,  276  N.Y.  681,  13  N.E. 
2d  59. 

Directors  who  entered  into  illegal 
contract  for  personal  gain  and  with 
knowledge  of  such  illegality  were  li- 
able for  damages  actually  suffered  by 
corporation.    Id. 

Burden  of  Proof.— 
Stocliholder  suing  directors  on  be- 
half of  corporation  for  recovery  of 
damages  arising  out  of  illegal  con- 
tract entered  into  by  directors  fo' 
personal  gain  and  with  knowledge  of 
such  illegality,  had  burden  of  proving 
damages. — Di  Tomasso  v.  Loverro 
(1937)  250  App.Div.  206,  298  N.Y.S. 
912,  affirmed,  1938.  276  N.Y.  551,  12 
N.E.2d  570,  reargument  denied,  1938, 
276  N.Y.  610,  12  N.E.2d  601,  and 
motion  denied,  1938,  276  N.Y.  681,  13 
N.E.2d  59. 
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Agreemeat  amoag 
•tockholders  whereby  directors  *re 
bereft  of  power  to  discharge  unfaith- 
ful employee  is  against  public  policy. 
Fells  T.  Katz,  (1931)  266  N.  Y.  07, 
175  N.B.  616. 

Stockholders  nuy  not,  by  agree- 
ment among  themselves,  control  the 
directors  in  the  exercise  of  the  judg- 
ment Tested  in  them  by  virtue  of 
their  office  to  elect  officers  and  fix 
salaries.  McQuade  v.  Stoneham, 
(1934)  263  N.  Y.  323,  189  N.  E.  234. 
Contracts  Between 
Stockholders  Concerning  Management 
«t  Corporation  Become  Illegal  Only 
Where  Improper  Motive  or  Object  is 
Shown. — McQuade  v.  Stoneham,  (Sup. 
1932)  142  Misc.  842,  256  N.  Y.  S.  431. 

No  principle  of  law  or  public  policy 
proscribes  agreements  looking  toward 
future  management  and  control  of 
corporation  to  be  formed  and  agree- 
ments between  sole  stockholders  of 
corporations  after  formation  there- 
of, for  management  and  control 
thereof,  and  absent  interference  with 
rights  of  creditors  or  minority  stock- 
holders, such  agreements  are  to  be 
enforced  except  as  to  provisions 
thereof  which  contravene  some  stat- 
utes. Cohen  v.  Wacht,  1053, 124  N.Y. 
S.2d  207. 

CompensatloH  of  Ofloers. — Con- 
tract, which  has  for  its  purpose  the 
permitting  of  an  equality  of  control 
of  corporation,  sharing  of  corporate 
offices,  and  payment  of  stated  sala- 
ries to  parties  of  contract,  is  permis- 
■ible  where  contract  is  not  violative 
of  positive  law  or  creditors'  rights, 
but  the  law  will  not  sanction  a  "ster- 
ilised" board  of  directors.  Heller  t. 
Clark  Merchandisers,  Inc.,  1955,  9 
lli8c.2d  106,  154  N.Y.S.2d  160. 

Alleged  agreement  whereby  plain- 
tiff was  to  render  service  to  defend- 
ant in  attempt  to  oust  existing  man- 
agement of  publicly  held  stock  cor- 
poration and  to  place  defendant  and 
his  group  of  stockholders  in  control, 
and  whereby  defendant,  if  such  con- 
trol were  obtained,  promised  to  rec- 
ommend to  new  board  designation  of 
plaintiff  to  an  important  executive 
position  in  corporation,  or  else  pay 
plaintifl  $100,000,  was  void.  Watkins 
v.  Passannante,  1952,  114  N.Y.S.2d 
48& 


Contracts  by  which  corporate  of- 
ficers or  directors  take  pay  for  their 
action  as  such  are  contrary  to  public 
policy  because  of  their  nature  and 
general  tendency,  without  inquiry  m 
any  given  case  whether  harm  result- 
ed in  fact  or  whether  complaint  is  ac- 
tually made.  Ballaiitine  v.  Ferretti, 
1941,  28  N.Y.S.2d  668. 

Employment  Contracts  of  Oticsn 
of  Corporation.— The  directors  of  a 
corporation  may  not  fetter  in  ad- 
vance their  discretion  as  to  the  selec- 
tion and  maintenance  in  office  of  the 
officers  of  a  corporation  by  employ- 
ment contracts  for  a  period  of  years. 
Bocheater  v.  Bergen,  1943,  265  App. 
Div.  547,  39  N.Y.S.2d  840.  affirmed 
291  N.Y.  656,  51  N.E.2d  933. 

Pleading.— A  complaint  did  not  fail 
to  state  cause  of  action  for  breach 
of  agreement  by  which  defendants, 
who  had  become  interested  in  re- 
habilitating motor  company,  would 
submit  plan  to  board  of  directors, 
which  among  other  things  provided 
for  appointment  of  plaintiff  as  presi- 
dent and  general  manager  of  company, 
on  ground  that  agreement  was  illegal 
under  doctrine  that  directors  of  cor- 
poration may  not  be  divested  of  their 
discretion  in  management  of  corporate 
affairs,  where  complaint  did  not  al- 
lege that  any  of  defendants  were  di- 
rectors of  company  at  time  when 
agreement  was  to  be  completed  by 
defendants'  advocacy  of  the  plan. 
MiUer  v.  VanderUp,  1941,  286  N.Y. 
116,  33  N.E.2d  61. 

§  624.  Contracts  Affecting  Duty 
of  Stockholders  Oenerally 
Statutes  CItod  In  Text.  Former 
sections  22  and  25  of  McKinney's 
General  Corporation  Law,  are  now 
McKinney's  Stock  Corporation  Law, 
a  47,  60,  respectively. 

§  626.    Traffic  in  Oorporate  Offic- 
es 

Ki^t  of  SharAoUon 
to  Combine  Isteteats  and  Voting 
Powers.— Harris  t.  Magrffl,  1928^  ISl 
Misc.  880,  226  N.Y.a  621. 

Agreement  to  Form  CorporaMw 
and    as    to    Eloetlon    of    OWttmnt  ■ 
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Agreement  by  which  defendants  vho 
had  become  interested  in  rehabili- 
tating motor  company,  of  which  de- 
fendants allegedly  were  stockholders, 
would  sabmit  plan  to  board  of  di- 
rectors, which  among  other  things 
provided  for  appointment  of  plaintiff 
as  president  and  general  manager  of 
company,  was  not  illegal  becaase 
stockholders  bound  themselves  to  ex- 
ercise their  judgment  in  a  given  way 
in  advance  of  time  when  they  would 
be  called  upon  to  exercise  that  judg- 
ment in  course  of  their  activities  as 
stockholders.  Miller  v.  Vanderllp, 
1941,  285  N.T.  116,  33  NJlZd  51. 

The  plaintiff  and  the  defendants 
entered  into  an  agreement  to  form 
a  close  corporation,  which  was  done. 
The  agreement  provided  that  so  long 
as  the  three  parties  to  the  agree- 
ment should  be  stockholders  they 
would  be  elected  oflScers  of  the  cor- 
poration and  that  as  soon  as  one 
of  the  parties  ceased  to  be  a  stock- 
holder the  agreement  would  termin- 
ate. At  a  meeting  of  the  corporation 
called  on  one  day's  notice  the  plain- 
tiff was  ousted  as  secretary.  The 
meeting  was  illegal  since  it  was  not 
called  in  the  manner  provided  by  the 
by-laws.  It  was  also  held  that  the 
agreement  in  question  so  far  as  it 
related  to  the  retention  of  the  parties 
thereto  as  officers  of  the  corporation 
was  legal  and  that  the  plaintiff  was 
entitled  to  an  injunction  restraining 
the  ouster.  Harris  v.  Magrill,  (Sup. 
1928)  181  Misc.  380,  226  N.  Y.  S. 
621. 

Agreement  to  Elect  Officers  where 
Parties  Own  All  of  Stock.— An  agree- 
ment between  stockholders  owning  all 
stock  of  corporation,  requiring  reten- 
tion of  each  stockholder  as  officer  and 
employee  for  life  conditioned  on  faith- 
ful performance  of  duties,  did  not 
create  sterilized  set  of  officers  and 
employees  nor  withdraw  from  direc- 
tors right  to  select  officers  and  em- 
ployees under  McKinncy's  General 
Corporation  Law,  $  27,  and  was  not 


invalid  as  against  "paUic  policy"  es- 
pecially since  corporation  was  little 
more  than  a  "chartered  partnership" 
and  rights  of  third  parties  were  not 
involved.    Martocci  v.  Martocci,  1943, 

42  N.Y.S.2d  222,  affirmed  266  App. 
Div.  840,  43  N.Y.S.2d  616,  stay  de- 
nied 266  App.Dlv.  882,  43  N.Y.S.2d 
279,  appeal  denied  266  AppDiv.  917. 

43  N.Y.S.2d  517. 

Where  the  directors  are  the  sole 
stockholders,  there  is  no  objection  on 
the  ground  of  public  policy  to  enforc- 
ing an  agreement  among  them  to  vote 
for  certain  persons  as  officers.  la 
re  Block's  WUl,  1046,  186  Misc.  940. 
60  N.Y.S.2d  639. 

No  Restrictions  where  Rights  of 
Third  Parties  not  Involved.— Mar- 
tocci v.  Martocci,  1943,  42  N.Y.S.2d 
222,  affirmed  266  App.Dlv.  840,  43 
N.Y.S.2d  616,  sUy  denied  266  App. 
Div.  882,  43  N.Y.S.2d  279.  appeal  de- 
nied 266  App.Div.  917.  43  N.Y.S.2ii 
517. 

An  agreement  by  all  of  the  stock- 
holders of  a  corporation  to  vote  for 
certain  persons  as  directors  is  not 
unlawful  and  will  be  specifically  en- 
forced when  there  is  no  interference 
with  the  rights  of  creditors  or  minori- 
ty stockholders.  Ohlstein  v.  Hillcrest 
Paper  Co.,  1960,  24  Misc.2d  212,  195 
N.Y.S.2d  920. 

§  526.    Proxies 

Statutes  Cited  In  Text.  McEiii- 
ney's  General  Corporation  Law.  {  26^ 
is  now  General  Corporation  Law,  f 
19. 

Right  of  Stockholders 
to  Promote  Action  for  Their  Common 
Good  by  Voting  Trust  Agreement 
Recognized. — Harris  v.  Magrill,  (Sup. 
1U28)  131  Misc.  380,  226  N.  Y.  8. 
621. 

Voting  Trust  Agreement  as  Valid. 
— Tempers  v.  Bank  of  America,  (Sup. 
1926)  217  App.  Div.  691,  217  N.  Y. 
S.  67;  Matter  of  Morse,  (1928)  247 
N.Y.  290,  160  N.B.  874. 


Indemnity  Against  LiaiUity  for  Wrongful  Act 


§  627.    In  General 

Statutes  Cited  In  Text.  MrKin- 
ney's  Highway  Law,  {  282,  snbd.  2, 
is  now  McECinney's  Vehicle  and  Traffic 
Law,  S  601. 


Automobile  Acddeat 
Insaranoe.— In  affirming  Messer- 
imith  V.  American  Fidelity  Co., 
(Sup.  1919)  187  App.  Div.  35,  175 
N.    Y.    S.    169,   which    reyersed  .101 
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Misc.  598,  167  N.  Y.  S.  579,  Cardozo, 
J.,  says:  "The  pablic  policy  of  this 
state  when  the  legislature  acts  is 
what  the  legislature  says  that  it 
shall  be  (Demarest  t.  Flack,  128 
N.  Y.  206;  Lancaster  v.  Amsterdam 
Imp.  Co.,  140  N.  Y.  670,  683;  Janson 
T.  Uriefontein  Mines,  [1902]  A.  C. 
484;  Anson  on  Contracts  [Corhin's 
«d.],  p.  e86).  The  legislature  has 
said  in  so  many  words  that  insur- 
ance ccHnpaniei  may  indemnify 
against  liability  for  loss  and  damage 
through  the  use  and  maintenance  of 
automobiles  (Insurance  Law,  sec.  70, 
snbds.  8,  0,  10,  II;  Cons.  Laws,  ch. 
28).  To  restrict  insurance  to  cases 
where  liability  is  incurred  without 
fault  of  the  insured  would  reduce 
indemnity  to  a  shadow.  Neither  in 
the  statute  nor  in  its  application  as 
shaped  by  long-continued  practice  is 
-there  the  t<^en  of  an  intention  that 
indemnity  shall  be  withheld  from 
owners  operating  their  own  cars,  and 
limited  to  those  whose  cars  are  run 
by  servants.  Liability  of  the  owner 
who  is  also  the  operator  can  never 
be  incurred  without  fault  that  is  per- 
sonaL  .  .  .  The  defendant  does  not 
greatly  dispute  that  there  may  l>e  in- 


demnity against  the  consequences  of 
negligence.  It  argues,  however,  that 
in  this  case  the  plaintiff's  liability 
was  the  product,  not  of  negligence, 
but  of  wilfulness.  .  .  .  The  plaintiff 
in  intrusting  his  car  to  a  youtk 
under  eighteen  did  not  desire  or  in- 
tend that  there  should  be  an  injury 
to  travelers.  The  act  of  so  intrust- 
ing it  was  wilful,  but  not  the  ensuing 
conduct  of  the  custodian,  through 
which  injury  resulted.  Indeed,  the 
violation  of  the  statute  would  have 
been  the  same  though  the  driver's  age 
had  been  unknown.  What  was  wil- 
ful was  not  actionable  except  as  it 
became  so  in  the  sequel  through  what 
was  unintended  or  fortuitous."  Mes- 
Krsmith  v.  American  Fidelity  Co., 
(1921)  232  N.  Y.  161,  163,  133  N.  E. 
432. 

Exeentors.— An  a^Teement  between 
execator  and  legatees,  whereby  lega- 
tees agreed  to  indemnify  executor 
against  any  liability  in  connection 
with  an  unlawful  investment  whidt 
legatees  requested  executor  to  make, 
is  not  violative  of  "public  policy^.  In 
re  Wohl's  Estate,  1942,  36  N.Y.S.2d 
931. 


Exemption  from  and  Limitation  of  Liability  for  Negligence 


^  630.    In  Ckneral 

Where  Exemption  Permitted. — Con- 
tractual provision  expressing  in  clear 
and  imequivocal  language  party's  in- 
tent that  party  shall  be  exempted 
from  consequences  of  his  own  negli- 
gence will  be  given  effect  where  public 
interest  is  not  directly  involved.  Cio- 
falo  V.  Vic  Tanney  Gyms,  Inc.,  1961, 
10  N.Y.2d  294,  220  N.Y.S.2d  962,  177 
N.E.2d  925. 

The  law  does  not  look  with  favor 
upon  attempts  to  avoid  liability  for 
one's  own  fault;  and  although  it  is 
permissible  in  instances  to  contract 
one's  self  out  of  liability  for  negli> 
gence,  such  result  is  not  to  be  coun- 
tenanced unless  it  is  absolutely  clear 
that  such  was  the  understanding;  and 
it  must  be  precisely  provided  that 
limitation  of  liability  extends  to  negli- 
gence or  other  fault  of  party  attempt- 
ing to  shed  bis  ordinary  responsibility. 
Ramsey  Outdoor  Store,  Inc.  v.  Chase 


Manhattan  Bank,   1958,  MiscJZd 

,  169  N.Y.S.2d  772. 

Generally,  a  person  may,  by  agree- 
ment, exempt  himself  from  his  own 
negligence  and  only  requirement  is 
that  language  of  agreement  is  clear 
and  unequivocal.  Paddle  v.  Atlantic 
Basin  Iron  Works,  1949.  91  N.Y.S.2d 
336,  affirmed  276  App.Div.  921,  94 
N.Y.S.2d  827. 

Stipulation  for  non- 
liability of  officers  of  corporation  for 
their  fraudulent  acts  held  illegaL 
Small  T.  Sullivan,  (1927)  245  N.  Y. 
843.  167  N.E.  261. 

Where  a  reladonsbip  involves  a 
public  service,  i*'  is  against  public  pol- 
icy for  the  public  service  to  exempt  it- 
self from  liabihty  by  contract.  Boll  v. 
Sharp  &  Dohme  1951  200  Misc.  llOt 
107  N.Y.S.2d  174,  ««Brmpd  281  App. 
Div.  568,  121  N.Y.S.2d  20.  appeal 
dismUsed  306  N.Y.  "fiO.  116  N.E.2d 
498,  appeal  granted  283  AppJMv. 
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127  N.Y.S.2d  812,  affirmed  307  NX 
646. 120  N  J).2d  836. 

Absolute  Exemption 
Prohibited.— Provision,  assented  to  by 
owners  of  property,  relieving  ware- 
house from  liability  for  fire,  does  not 
bar  action  for  fire  loss  by  owners, 
since  General  Business  Law  reason- 
ably construed  prohibits  absolute  ex- 
emption of  warehouseman  from  li- 
ability for  own  negligent  acts.— Adler 
V.  Bush  Terminal  Co.  (1937)  161 
Misc.  509,  291  N.Y.S.  435.  affirmed 
(1987)  250  App.Div.  730,  294  N.Y.S. 
726. 

Exemption  of  Trus- 
tee from  Liability. — A  provision  in 
a  corporate  trust  mortgage  which  ex- 
empts the  trustee  from  recording  or 
filing  the  indenture  or  doing  any  act 
for  the  continuation  and  conservation 
of  the  lien  in  the  interests  of  bond- 
holders secured  by  the  mortgage  is 
against  public  policy.  Green  v.  Title 
Guarantee,  etc.,  Co.,  (6up.  Sp.  T. 
1924)  123  Misc.  731,  205  N.  Y.  S. 
836. 

Exemption  of  Landlord. — A  con- 
tract exempting  garage  owner  from 
liability  for  damages  for  injury  to 
person  or  property  resulting  from 
negligence  of  such  garage,  its  agent 
or  employees,  in  operation  of  auto- 
mobile left  with  garage  for  storage, 
would  be  against  public  policy.  Kahne 
V.  Lipkind,  1955,  145  N.Y.S.2d  884. 

Clause  exempting  landlord  from  li- 
ability due  to  leakage,  whether  negli- 
gent or  not,  not  against  public  pol- 
icy. Kirshenbaum  v.  General  Out- 
door Advertising  Co.,  (1932)  258  N.Y 
489,  180  N.E.  245. 

Real  Property  Law,  8  2S4,  de- 
daring  void  agreements  exempting 
landlord  from  liability  for  injuries 
resulting  from  negligence  of  landlord 
or  his  servants  was  enacted  to  pre- 
vent a  landlord's  circumvention  of 
long  established  rules  of  liability 
arising  out  of  relationship  of  land- 
lord and  tenant.  Gordon  v.  McAfee, 
1945,  184  Misc.  469,  54  N.Y.S.2d  443, 
modified  on  other  grounds  186  Misc. 
132,  61  N.Y.S.2d  635. 

A  clause  in  a  lease  purporting  to 
relieve  landlord  of  responsibility  in 
case  of  negligence  is  void.    Id. 

Exemption  from  Liability  for  Fraud. 
— A  party  to  contract  cannot  by  mis- 


representation of  a  material  fact  in- 
duce other  party  to  enter  into  it  ta 
liis  damage  and  then  avoid  legal  ef- 
fect of  misrepresentation  by  a  pro-- 
vision  in  contract  that  liability  may 
not  be  based  thereon.  Young  Fehl- 
haber  Pile  Co.  v.  State,  1941,  177 
Misc.  204,  30  N.Y.S.2d  192,  affirmed, 
1942,  265  App.Div.  61,  37  N.Y.S.2d 
928. 

Entry  on  Premises.— An  agreement 
entered  into  as  a  condition  of  receiv- 
ing defendant's  permission  to  enter 
premises,  to  assume  all  risks  and  lia- 
bility of  accidents,  was  a  valid  and 
enforcible  covenant  absolving  defend- 
ant from  liability  for  injuries  sus- 
tained by  other  contracting  party  aft- 
er entering  the  premises.  Stanaard- 
Accident  Ins.  Co.  v.  Murray,  1941, 
31  N.Y.S.2d  319. 

Strictly  construed. — Parties  may 
lawfully  agree  to  limit  liability  for 
negligence,  but  the  law  does  not  look 
thereon  with  favor.  Willard  Van 
Dyke    Productions,   Inc.   v.   Eastman 

Kodak  Co.,  1962, A.D.2d ,  228 

N.Y.S.2d  330. 

Where  notice  reportedly  limiting  lia- 
bility of  film  seller  was  drafted  by 
seller  without  buyer  being  consulted 
on  contents  or  wording  thereof,  terms 
of  notice  were  to  be  narrowly  con- 
strued, and  any  ambiguity  as  to  scope' 
thereof  was  to  be  resolved  in  favor  of 
seller.     Id. 

Contracts  exempting  from  liability 
for  negligence  are  not  favored  by  law, 
and  they  are  strictly  construed 
against  party  relying  on  them.  W.  U. 
Tel.  Co.  V.  Cochran,  1951,  277  App. 
I>iv.  625,  102  N.Y.S.2d  65,  affirmed 
302  N.Y.  545,  99  N.E.2d  882,  reargu- 
mcnt  denied  303  N.Y.  665,  102  N.E. 
2d  586. 

Intention  of  parties. — ^Limitations  of 
common-law  liability  for  negligence 
must  be  expressed  in  such  clear  and 
precise  language  that  running  reading 
will  clearly  reveal  such  intendment. 
Willard  Van  Dyke  Productions  Inc.  v. 

Eastman  Kodak  Co.,  1962, A.D.2d 

,  228  N.Y.S.2d  330. 

Contracts  may  not  be  construed  to 
exempt  parties  from  consequences  of 
their  own  negligence  in  absence  of  ex- 
press language  to  that  effect.  Ciofalo 
V.  Vic  Tanney  Gyms,  Inc.,  1961,  10 
N.Y.2d  294,  220  N.Y.S.2d  962,  17T 
N.E.2d  925. 
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A  contract  will  not  be  constroed  to 
exempt  party  from  liability  (or  bis 
negligent  acts  unless  such  intention  is 
expressed  in  unequivocal  terms.  Ga- 
lante  v.  Hathaway  Bakeries,  Inc., 
1868,  6  A.D.2d  142.  176  N.Y.S.2d 
87. 

Although  it  is  permissible  in  in- 
stances to  contract  oneself  out  of  lia- 
iMlity  for  negligence,  such  result  is 
■ot  to  be  countenanced  unless  it  is 
absolutely  clear  that  such  was  the 
onderstanding  of  the  parties.  How- 
ard V.  Handler  Bros.  &  Winell,  1951, 
m  App.I>iv.  72.  107  N.Y.S.2d  749. 

Particular  agreements. — Provision 
in  beach  club  membership  application 
that  applicant  would  waive  claims  for 
personal  injuries  or  property  damage 
■ustained  by  reason  of  use  of  club 
property  and  facilities  was  not  valid 
exculpatory  clause  intended  to  exempt 
dob  from  liability  resulting  from  its 
own  negligence  as  to  member  who  had 
■ot  signed  application,  where  applica- 
tion read  in  first  person  singular  and 
did  not  relieve  club  and  club  operator 
from  their  "negligence".    Bernstein  v. 

Seadiff  Beach  Club,  Inc..  1962,  

Mi»c.2d ,  228  N.Y.S.2d  567. 

9  531.    Liability    of    Master    to 
Servant 

Exemption  of  Master 
from  Liability  for  Negligence. — 
Fried  t.  New  York,  etc.,  R.  Co., 
1920,  230  N.Y.  619,  130  N.E.  917. 
Stoe,  also,  W.  U.  Tel.  Co.  v.  Cocbran, 
1951.  277  App.EKv.  626,  102  N.Y.S. 
2d  65.  affirmed  302  N.Y.  545.  99  N.B. 
2d  882,  reargument  denied  303  N.Y. 
065,  102  N.E.2d  586. 

Exemption  of  Master 
from  Liability  for  Failure  to  Per- 
form Statutory  Duty. —  Fried  v.  New 
York,  etc.,  R.  Co.,  (1920)  230  N.  Y. 
819, 130  N.E.  917. 

Workmen's  compensation.— Agree- 
ment by  employee,  as  condition  of  em- 
ployment, that,  in  case  of  death  re- 
sulting from  accident  in  course  of 
employment  while  traveling  on  rail- 
road which  employer  bad  agreed  to 
indemnify  against  liability  for  em- 
ployee's death  from  accident,  em- 
ployee's personal  representatives 
would  look  for  compensation  solely 
to  McEjnney's  Workmen's  Compen- 
sation Act,  f  1  et  seq.,  and  that  rail- 


road should  not  be  liable,  was  void  as 
against  pntdic  policy  of  state  and  as 
being  without  consideration.  W.  TJ. 
Tel.  Co.  V.  Cochran,  1961,  277  App. 
Div.  625,  102  N.Y.S.2d  65,  affirmed 
302  N.Y.  545,  00  N.B.2d  882.  re- 
argument  denied  303  N.Y.  065,  102 
N.E.2d  686. 

§  632.  Idinitatioiis  of  Liability 
of  Telegraph  and  Telephone 
Oompanies  Generally 

Legality  of  Coatnet 
for  Exemption  from  Uability  for  Neg- 
ligence.—Contract  for  exemption  from 
liability  for  negligence  is  illegal  if  one 
of  parties  is  charged  with  duty  of 
public  service,  and  bargain  relates  to 
negligence  in  performance  of  part  of 
such  duty  to  public  for  which  it  has 
received,  or  has  been  promised  com- 
pensation. Emery  v.  Rochester  Tele- 
phone Corporation,  (Sup.Ct.  1935) 
156  Misc.  562,  282  N.Y.S.  280.  affirm- 
ed (1936)  246  App.Div.  787.  286  N.Y. 
S.  439,  reversed  on  other  grounds 
(1936)  271  N.Y.  306,  3  N.K.(2d)  434. 

The  liability  of  telegraph  and  sim- 
ilar public  service  corporations  may 
be  limited  to  gross  negligence  when 
stipulated  by  contract.  Santoro  v. 
Central  New  York  Power  Corp., 
1947,  189  Misc.  567,  72  N.Y.S.2d  12. 

S  638.    Qeneral  Bnle  in  Onr 

State  as  to  Limitation  of  Li- 
ability 

Limitation  of  liability 
of  Telegraph  Company  Binding  on 
Addressee. — Per  Callahan.  J.  Fre- 
schen  v.  Western  Union  Tel.  Co., 
{dtj  Ct  1921)  116  Misc.  289,  189 
N.  Y.  S.  649. 


§  634.    Qnaliflcation  of  Gen- 
eral Bole;    €iro88  Negligence 

Liability  for  groee 
negligence  cannot  be  limited.  Fre- 
sdien  y.  Western  Union  Tel.  Oo., 
(City  Ct  1921)  116  Misc.  289,  189 
N.  Y.  S.  849;  Pierce  Co.  v.  Weeteni 
Union  Tel.  Co.,  (Snp.  Sp.  T.  1919) 
177  N.  Y.  S.  598;  Krivitsky  &  Cohen. 
Inc.  V.  Western  Union  Tel.  Co.,  Inc 
(N.  Y.  Munie.  Ct  1927)  129  mac 
431,  221  N.  Y.  8.  625. 
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§  536.    Proof  of  Gross  Neg- 
ligence 

Burden  on  Plaintiff 
to  Show  Grou  negligence. — Krivitsky 
ft  Cohen,  Inc.  v.  Western  Union  TeL 
Co.,  Inc.,  (N.T.MnnicCt.1927)  129 
Misc.  431.  221  N.Y.S.  625. 

Non-delivery  of  Mes- 
sage as  Gross  Negligence. — Fresdien 
V.  Western  Union  Tel.  Co.,  (City  Ct. 
1021)    115  Misc.  &$9,   180   N.   V.   & 

a4». 

§  536.    Oeneral    Beanisites 

and  Constmction  of  Contract 
Reqoisites  of  Con- 
tract —  Message  Written  on  Blank 
Form. —  In  Freschen  v.  Western 
Union  Tel.  Co.,  (City  Ct  1»21)  115 
Misc.  289,  203,  180  N.  Y.  S.  649, 
Callahan,  J.,  says:  "In  this  case  it 
is  not  shown  that  the  message  de- 
livered by  the  sender  to  the  original 
carrier  was  received  subject  to  any 
special  limitation  as  to  liability.  The 
sole  proof  is  the  concession  that  at 
the  time  the  defendant  accepted  the 
message  from  the  original  carrier  the 
aame  was  written  on  a  certain  form 
of  tile  defendant,  on  the  back  of 
which  are  contained,  among  others, 
the  stipulations  limiting  liability 
above  enumerated.  Neither  the 
sender  nor  the  addressee  is  shown  to 
have  entered  into  such  stipulation 
with  the  original  carrier  or  with  de- 
fendant, or  to  have  had  any  notice 
thereof.  Consequently  they  cannot  be 
bound  thereby.  .  .  .  The  fact  that 
the  message  was  written  on  defend- 
ant's blank,  without  showing  the 
circumstances  or  by  whom,  is  not 
sufficient  to  charge  plaintiff  with  its 
contents.  For  aught  that  appears 
the  defendant  itself  may  have  ac- 
cepted the  message  and  written  same 
on  its  own  blank.  The  defendant 
therefore  cannot  avail  itself  of  the 
benefit  of  such  limitations." 

Form  Filled  in  by  Company's 
Agent. —  Where  the  agent  of  a  tele- 
graph company  himself  draws  the  di- 
rections for  the  transmission  of 
money  on  one  of  the  company's  blank 
forms,  which  is  merely  signed  by  the 
other  party,  the  latter,  who  could 
not  read  or  write  except  signing  his 
name,  is  not  bound  by  a  provision  in 


the  form  limiting  tiie  liability  of  the 
company  of  the  existence  of  whicn 
he  has  no  knowledge  and  which  is 
opposed  to  statements  by  the  agent 
as  to  the  liability  of  the  company. 
Stumer  v.  Western  Union  Tel.  Co., 
(Sup.  Sp.  T.  1021)   180  N.  T.  S.  537. 

§  637.    Limitation  of  Liability  of 
Carrier  Oenerally 

Contract  Limiting  Lia- 
bility as  Not  Against  Public  Polioy. 
— Kopetzky  v.  Cunard  Steamship  Co., 
(City  Ct.  1928)  131  Misc.  690,  227 
N.  Y.  S.   539. 

A  tng  is  not  a  com- 
mon carrier  of  the  tow  and  the  own- 
ers may  restrict  their  .iability  by 
special  agreement.  Graves  v.  Davis, 
1923,  235  N.Y.  815,  139  N.E.  280. 

Limitation  dased  on 
Valuation  of  Baggage. — ^Minturn  v. 
New  York  Cent  R.  Co.,  (Sup.  1927) 
220  App.  Div.  222,  220  N.  Y.  8.  780. 

Limitation  of  Liabil- 
ity of  Carrier  Based  on  Charge. — 
Mariani  v.  Wilson,  (Sup.  1019)  188 
App.  Div.  617,  177  N.  Y.  S.  336; 
Starace  v.  Raporel  Steamship  Line, 
(Sup.  App.  T.  1921)  114  Misc.  Ill, 
186  N.  Y.  S.  130;  Ooetze  v.  Beam's 
Own,  (Sup.  App.  T.  1923)  199  N.  Y. 
S.  790;  Kopetzky  v.  Cunard  Steam- 
ship Co.,  (City  Ct  1928)  131  Misc. 
699;  K.  Gerli  &  Co.,  Inc.  v.  Com- 
pagnie  G^nirale  Transatlantique, 
(Sup.  Tr.  T.  1928)  132  Misc.  752,  230 
N.Y.S.  282;  National  Blouse  Corp.  v. 
Felson,  1948,  274  App.Div.  164,  79  N. 
Y.S.2d  765,  reargument  denied  274 
App.Div.  876,  83  N.Y.S.2d  227,  af- 
firmed 299  N.Y.  612,  86  N.E.2d  177. 
A  carrier  may  limit  its  liability 
for  damages  caused  even  by  its  own 
negligence  if  the  parties  agree  that 
recovery  shall  be  limited  to  an  agreed 
valuation  which  forms  the  basis  of 
the  charges  fixed  by  the  carrier,  or 
where  limitation  is  the  consideration 
for  other  benefit  to  the  shipper,  but 
limitation  imposed  without  choice  of 
rates  between  limited  and  unlimited 
liability  is  not  valid,  and,  in  the 
absence  of  other  special  consideration 
moving  to  the  shipper  for  a  limita- 
tion of  liability  for  negligence  on  the 
part  of  the  carrier,  such  limitation 
is  without  effect     Kilthan  v.  Inter- 
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national     Mercantile      Marine      Oo., 
1927,  245  N.T.  861,  167  NJI.  2«7. 

The  view  of  earliet 
deciaions  that  a  carrier  may  exenipt 
itseU  from  all  liability  haa  been 
superseded  by  a  recent  decision  of 
the  Court  of  Appeals  wherein  it  is 
held  that  provisions  in  a  bill  of  lad- 
ing totally  exempting  a  carrier  from 
liability  for  negligence  are  contrary 
to  the  public  policy  of  this  State 
and  constitnte  no  defense  to  an 
action  in  conversion  to  recover  the 
value  of  goods  stolen  in  transit  by 
the  carrier's  servants,  through  its 
negligence.  The  court  referred  to 
earlier  decisions  and  various  later 
statutes  and  said  per  Hubbs,  J.  "By 
those  various  statutes  the  will  of  the 
Legislature  has  been  clearly  ex- 
pressed to  the  effect  that  contracts 
which  purport  to  totally  exennpt  in 
the  cases  named  from  liability  for 
negligence  are  against  the  tmbUe 
policy  of  the  State  and  the  early 
decisions,  which  expressed  a  different 
view  and  represented  the  public 
policy  of  the  State  when  made,  have 
been  superseded.  .  .  .  The  progres- 
sive enactments  of  the  Legislature  in 
this  State  during  comparatively  r6- 
cent  years  have  been  so  pronounced 
and  fundamental  that  there  can  be  no 
doubt  that  it  has  deliberately  reached 
the  conclusion,  contrary  to  the  early 
decisions,  that  to  allow  public  serv- 
ice corporations  by  contract  to  abso- 
lutely exempt  themselves  from  lia- 
bility for  negligence  is  opposed  to 
the  best  interest  of  the  citizens  of 
the  State."  Straus  v.  Canadian 
Pacific  R.  Co.,  (1930)  254  N.  Y.  407, 
173  N.B.  604. 

In  the  same  case  it  was  also  held 
that  a  provision  in  a  bill  of  lading 
arbitrarily  limiting  the  carrier's  lia- 
bility, without  consideration  and 
without  choice  of  rates  is  void. 
Id. 

A  stipulation  by  the  defendant 
made  upon  the  trial  that  be  executed 
the  separation  agreement  sued  on 
precludes  him  from  contending  that 
the  agreement  was  invalid  on  the 
ground  that  the  parties  were  living 
together  when  it  was  made.  Dimick 
V.  Dimicic,  (Sup.  1930)  230  App.  Div. 
99,  243  N.  Y.  S.  414. 

Future  Separation  on  Happening  of 
Contingency    aa    Invalid. — Marks  v. 
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Marks,  (1926)  127  Misc.  416.  217  N. 
Y.S.  341. 


§  638.    Oarrier  of   Passen- 
gers 

Right  of  Carrier  ef 
Passengers  to  Limit  Uatnlity  Upheld. 
— Murray  v.  Cunard  Steamship  Co., 
1923,  236  N.Y.  162,  188  N.E.  22a 

Nature  of  Contract  for  Exemp- 
tion.— ^A  provision  for  the  exemption 
of  a  carrier  for  liability  for  injury 
to  a  passenger,  is  not  a  release,  but 
rather  a  contract  not  to  sue  in  case 
of  injury.  Wilder  v.  Pennsylvania 
R.    Co.,    (1027)    245   N.    Y.    36.    156 

N.E.  sa 

Person  Traveling  oo 
Free  Pass. — Wilder  v.  Pennsylvania 
R.  Co.,  (1927)  246  N.  Y.  36,  156 
N.E.  88. 

Pass  to  Employee.— If  pass  issued  to 
railroad  employee  is  part  of  hia  con- 
tract of  employment  and  is  not  a  mere 
gratuity,  railroad  cannot  relieve  it- 
self from  liability  to  him  for  ne^- 
gence  by  so  providing  in  the  pass. 
Railroad  Law,  {  64.  Montalbano  v. 
New  York  Cent  R.  Co..  1944.  267 
AppJMv.  617,  47  N.Y.S.2d  877. 

A  railroad  in  issning  pass  gratui- 
tously to  an  employee  may  absolute- 
ly exempt  itself  from  liability  for  aU 
kinds  of  negligence.    Id. 

§  539.    Statutory      Provi- 
sions;   Public   Service   Oom- 
mission  Law 
Statutes  Cited  in  Text.    McKinney's 
Penal  Law,  g  2210,  was  repealed  by 
L.1955,  c.  355  and  subject  matter  was 
transferred     to     McKinney's     Public 
Health  Law,  §  4201. 

McKinney's  PnbBc  Service  Commis- 
sions Law,  §  38,  is  now  Public  Serv- 
ice Law,  §  38. 

Public  Service  Com- 
mission Law  —  Posting  Notice  of 
Sates  —  Meaning  of  Term  "Office." 
—  The  provision  of  Pub.  Serv.  Com. 
Law,  I  28,  requiring  the  posting  of 
notice  in  every  station  or  "ofBce."  is 
sufficiently  complied  with  in  the  ease 
of  baggage  rates  of  a  transfer  ex- 
press company  where  there  is  a  post- 
ing in  the  two  offices  ef  the  company 
on  the  main   floor  of   the   Pennsyl- 
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▼aai*  atatton  in  New  YoA  dtj 
where  the  buBiseBs  of  the  compaay  U 
transacted,  without  also  a  posting  on 
a  email  movable  desk  placed  <m  a 
messanine  floor  upon  irhich  the  paa- 
•engers  first  come  on  leaving  trains 
and  used  in  order  to  facilitate  the 
writing  out  of  baggage  receipts  for 
the  convenience  of  passengers.  Levett 
V.  Draper,  (Sap.  1921)  194  App.  Div. 
632,  186  N.T.S.  891. 

Transportation  of  Baggage;  Intra- 
state Transportation  by  Interstate 
Carrier. — ^The  interstate  tariff  fixes 
the  maximum  limitation  value  of  a 
passenger's  baggage  on  a  single  ticket 
at  $100.  Section  38  of  the  Publio 
Service  Commission  Law  fixes  a  limi- 
tation value  at  a  maximum  of  $160. 
In  so  far  as  the  Public  Service  Oom- 
miosion  Law  conflicts  with  the  inter- 
state tariff  it  is  not  effective,  for  the 
interstate  tariff  governs  intrastate 
shipments  as  well  as  interstate  ship- 
ments over  interstate  railroads.  Min- 
turn  V.  New  York  Cent.  R.  Co.,  (Sup. 
1927)  220  App.  Div.  222,  222  K.  T. 
S.  789. 

.9  640.    Essentials    of    and 

Oonstrnction  of  Contract  vith 
Carrier 

Consideration  for  a 
contract  exempting  or  limiting  the 
liability  of  a  carrier  is  essential,  and 
a  provision  in  a  passenger  ticket  for 
a  voyage  reciting  that  "the  price  of 
passage  hereunder  has  lieen  fixed 
partly  with  reference  to  the  liability 
assumed "  by  the  carrier  as  else- 
where defined  does  not  sufficiently 
show  that  a  further  provision  ex- 
empting or  limiting  the  liability  of 
the  carrier  is  based  on  a  consider- 
ation. Murray  v.  Cunard  Steamship 
Co..  ;Sup.  1922)  200  App.  Div.  486, 
193  N.Y.S.  220.  reversed  (1923)  235 
N.T.  162.  139  N.E.  228. 

Stipulation  for  No- 
tice of  Claim  for  Personal  Injury  to 
Passenger. —  Tn  a  case  in  which  a 
stipulation  in  a  ticket  for  an  ocean 
voyage  requiring  notice  of  injury  to 
a  passenger  within  forty  days  after 
tbe  debarkation  of  the  passenger  was 
held  by  the  Appellate  Division  in- 
valid as  unreasonably  short.  The  de- 
cision was  reversed  on  appeal  and 
the   provision   held   sufficient   to   re- 


lieve the  carrier  from  liability. 
Murray  v.  Cunard  Steamship  CSo., 
(1923)  235  N.  Y.  162,  139  N.  E.  226, 
26  A.I..B.  1871. 

Neceisity  for  Giving  Shipper 
Choice  of  Alternative  Rate. —  The 
shipper  must  be  given  an  oppor- 
tunity as  to  a  choice  of  tlie  rates  be- 
fore the  carrier  can  claim  the  benefit 
of  a  limitation  based  on  a  valuation 
and  consequent  relief  from  full  lia- 
bility. Mariaai  v.  Wilson,  (Sup. 
1919)  188  App.  Div.  617,  177  N.  Y. 
S.  335.  See  Iso  Murray  v.  Cunard 
Steamship  Co.,  (Sup.  1922)  200  App. 
Div.  406,  193  N.  Y.  S.  220.  reversed 
(1923)  235  N.Y.  162,  189  N.B.  226. 

Agreement  Limiting 
Liability  Must  Be  Clear  and  Explicit. 
—  Levinson  v.  Morris  Trans.  (3o., 
(Sup.  App.  T.  1921)  186  N.  Y.  S.  563. 

Availability  of  Exemption  to  Con- 
necting Roads. — ^In  an  action  to  re- 
cover for  personal  injuries  alleged  to 
have  been  sustained  by  the  holder  of 
a  railroad  pass  from  a  fall  on  the 
slippery  floor  of  the  waiting  room  in 
a  station  used  by  the  issuing  railroad 
but  owned  by  another  connecting  rail- 
road, a  defense  set  up  in  the  answer 
of  the  latter,  that  by  acceptance  of 
the  pass  plaintiff  had  assumed  the 
risk  of  personal  injury  in  its  station, 
is  sufficient.  The  agreement  made 
with  the  issuing  railroad  included 
and  was  made  for  the  benefit  of  all 
connecting  companies  and  roads  on 
or  over  which  plaintiff  would  travel 
by  reason  and  by  virtue  of  her  pass. 
Wilder  v.  Pennsylvania  R.  Oo., 
1927.  246  N.Y.  36,  166  N.E.  88. 

Conversion  by  Carrier. — A  provi- 
sion requiring,  in  case  of  nondelivery 
by  the  carrier,  a  claim  for  loss  to  be 
made  within  a  stated  period  after  a 
reasonable  time  for  delivery,  does  not 
affect  the  carrier's  liability  for  a  eon- 
version  by  the  wrongful  sale  of  the 
property.  Landau  v.  American  R. 
Express  Co.,  (Sup.  App.  T.  1922)  120 
Misc.  84,  197  N.  Y.  S.  704. 

Necessity  for  Choioe  of  Liability.— 
It  is  against  public  policy  for  public 
service  corporations  to  absolutely  ex- 
empt themselves  from  liability  for 
negligence  in  their  contracts  for  hire 
to  carry  goods  or  passengers  where 
no  choice  is  given  shipper  or  passen- 
ger of  obtaining  full  or  limited  UaUl- 
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ity.  Montalbano  ▼.  New  York  Cent. 
R.  Co..  1944,  267  App.DiT.  617,  47 
N.Y.8.2d  877. 

Questions  for  Jury.— Whether  pass 
on  which  railroad  employee  was  trav- 
eling when  killed  was  part  of  hia  con- 
tract of  employment  so  that  provi- 
sion therein  absolntely  exempttBg  rail- 
road from  liability  for  negUcence  of 
any  degree  was  nnenforceable  waa 
a  question  for  Jnry.  Montalbano  v. 
New  York  Cent.  R.  Co..  1944.  287 
App.Div.  617,  47  N.T.8.2d  877. 

§  641.    Interstate    Carriage 

Oenerally 

Statutes  Cited  In  Text  The  Car- 
mack  Amendment,  Act  June  29,  1B06, 
c.  3591.  I  7.  34  Stat.  595.  is  con- 
tained in  TiUe  49  CS.C.A.  S  20(11. 
12). 

The  Cummins  Amendment,  Act 
March  4,  1915,  c.  176,  38  Stat.  1196, 
is  contained  in  Title  49  D.S.C.A.  | 
20(11). 

Federal  Statutes  Keg- 
nlating  Interstate  Commerce  and 
(^>a8tniction  by  Sapreme  Conrt  as 
Controlling. — ^Araje  v.  Pennsylvania 
R.  Co.,  (Sup.  1927)  130  Misc.  29,  223 
N.  T.  S.  642. 

Merchandise  Carried  as  Bacgace^— 
The  plaintiff  cannot  recover  the  value 
of  certain  laoea  and  linens  contained 
in  a  trunk  which  was  shipped  over 
defendant's  railroad  as  bag^ge,  and 
lost  in  transit,  for,  under  the  Inter- 
state Commerce  Act,  merchandise, 
with  the  exception  of  samples,  can- 
not be  transported  as  iMiggage;  and 
even  though  the  plaintiff  told  the 
baggai;eman  that  the  trunk  contained 
merchandise,  that  would  not  author- 
ize a  recovery,  for  the  baggage  master 
Lad  no  right  or  authority  to  accept 
as  baggage  any  trunk  which  con- 
tained merchandise.  The  contract  of 
shipment  was  absolutely  void  and 
illegal  and  recovery  cannot  be  based 
thereon,  nor  can  the  plaintiff  recover 
on  the  theory  of  tort,  since  the  loss 
in  this  case  is  closely  connected  with 
a  void  contract.  Araie  v.  Pennsyl-  • 
vania  R.  Co.,  (Sup.  1927)  130  Misc. 
29,  233  N.  Y.  S.  642.  'it 


Duty  of  State  Conrt 
to  Vellow  Federal  Statute  aa  i^^ied 
to  Interstate  Shipments. — ^Hanoe  Bros. 
CSo.  V.  American  R.  hlzpreas  Co., 
(Snp.  App.  T.  1921)  116  Miae.  663, 
190  N.  Y.  8.  630. 

Cummins  Amendmeat 
—  (See  D.  a  C.  A.,  Title  49,  Trana- 
portation,  |  20.)  Bragg  v.  Taylor, 
(Sup.  1923)  205  App.  IMv.  69.  198 
N.  Y.  S.  166. 

Under  the  Interstate  Onnmeroe 
Act  (see  U.  S.  C.  A.,  TitU  49,  Trans- 
portation, I  20)  a  limitation  of  lia- 
bility on  the  part  of  a  carrier  o< 
goods  in  interstate  transportation  for 
damage  caused  by  ito  negligence  to 
invoice  value  of  goods  shipped,  is 
void  and  the  shipper  may  recover  the 
actual  damages,  computed  on  the 
market  value  at  destination  where  the 
carrier  does  not  give  the  shipper  a 
choice  of  rates.  Ealthan  v.  Inter- 
national Mercantile  Marine  0>.,  (Sup. 
1926)  217  App.  Div.  22,  216  N.  Y.  B. 
718. 

Under  the  section  jnst  referred  to 
an  interstate  carrier  is  prohibited 
from  contracting  either  for  an  exemp- 
tion or  limitation  of  liability  if  the 
loss  is  caused  by  it,  that  is  by  the 
voluntary  or  negligent  act  or  omis- 
sion of  itself  or  ite  employees. 

A  restriction  of  recovery  to  the 
value  of  property  at  place  of  ship- 
ment, rather  than  at  place  of  desti- 
nation, is  invalid  under  the  same  sec- 
tion. Smith  V.  New  York,  etc,  R. 
Co.,  (Sup.  1922)  119  Misc.  606,  196 
N.  Y.  S.  621. 

And  in  another  case  it  has  been 
determined  by  the  Federal  Supreme 
Court  that  a  provision  in  the  uni- 
form bill  of  lading  filed  with  the 
Interstate  Commerce  Commission  as 
a  part  of  the  tariff,  attempting  to 
limit  the  liability  of  the  carrier  to 
the  value  of  the  property  at  the  time 
and  place  of  delivery,  is  ineffectual  to 
preclude  the  consignee  from  recover- 
ing, under  the  common  law  rule,  the 
value  at  the  place  of  destination. 
(Thicago,  etc.,  R.  (Jo.  v.  McCauU-Dins- 
more  Co.,  (1910)  253  U.  S.  98,  40  & 
Ct.  004.  64  IaEM.  801. 

The    second    Chimmins   amendment 


Exemption   as    Ke-  !^  embraced  in  the  section  of  the  United         1 
gards  Cars  on   Private  Siding. — Sie-^  States    Code    referred    to    does    net         I 


bert  V.  EMe  R.  Co.,  (1921)  232  N.  Y.B  affect  the  right  of  a  carrier  to  have  a         J 

■partial  loss  prorated  in  aeeordanes        I 


617,  134  N.B.  658. 
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with  the  term*  of  its  contract  with 
the  shipper  limiting  its  liability  upon 
the  basis  of  the  declared  value  of  the 
property.  Mallison  v.  Barrett,  (Sup. 
App.  T.*  1926)  124  Misc.  3S8,  207  N. 
Y.  S.  793. 

Delivery  to  wrong  person. —  Under 
the  section  mentioned  prohibiting  the 
carrier  from  exempting  itself  from  or 
limiting  its  liability  if  the  loss  is 
caused  b;  its  negligence,  the  carrier 
cannot,  io  case  the  loss  results  from 
a  deliver;  to  the  wrong  person,  limit 
its  liability  to  the  value  of  the  prop- 
erty at  the  place  of  shipment  to- 
gether with  the  freight,  if  paid,  and 
thns  prevent  the  consignee  from  re- 
covering under  the  common  law  rule 
the  value  at  the  place  of  destination. 
Smith  V.  New  York,  etc.,  R.  Co., 
(Sup.  Tr.  T.  1922)  119  Misc.  606,  196 
N.  Y.  S.  621. 

Loss  on  Account  of  Strikes. —  The 
provision  of  the  same  section  pro- 
hibiting, subject  to  certain  excep- 
tions, a  carrier  from  either  limiting 
or  exempting  itself  by  contract  for 
loss  or  injury  to  goods  "caused  by 
it,"  applies  only  where  the  loss  or 
injury  is  owing  to  some  act  or  omis- 
sion on  its  part,  and  does  not  pre- 
clude the  carrier  from  contracting 
for  exemption  or  limitation  of  lia- 
bility for  a  loss  or  Injury  due  to 
strikes  or  other  causes  not  constitut- 
ing negligence  on  its  part  or  that  of 
any  of  its  employees.  Hance  Bros. 
Co.  V.  American  R.  Express  Co., 
(Sup.  App.  T.  1921)  116  Misc.  663, 
190  N.  Y.  S.  630. 

A  contractual  limitation  of  the 
time  within  which  an  action  must  be 
brought   against    the   carrier   is   not 


within  the  general  prohibition  of  sec- 
tion 20  previously  referred  to  and  ia 
valid  if  it  does  not  violate  the  further 
provision  which  denies  to  the  carrier 
the  right  to  require  the  action  to  be 
brought  within  leas  than  two  years. 
Mozier  v.  Barrett,  (Sup.  App.  T. 
1922)  193  N.  Y.  8.  679,  following 
Ellis  T.  Payne,  274  Fed.  448,  444.  See 
also  Van  Pelt  v.  Barrett,  (Sup.  1923) 
205  App.  Div.  332,  199  N.  Y.  S.  609; 
Jennings  v.  Barrett,  (Sup.  App.  T. 
1922)  194  N.  Y.  S.  679;  Lissberger 
V.  Bush  Terminal  Co.,  (Sup.  App.  T. 
1922)  119  Misc.  691.  197  N.  Y.  S.  281. 
Waiver  of  Provision  as  to  Time  of 
Making  Claim. —  The  provision  of  a 
uniform  express  receipt  in  respect  to 
a  shipper  giving  a  carrier  notice  after 
a  reasonable  time  for  the  delivery  of 
the  goods  has  elapsed  cannot  be 
waived  by  the  carrier.  Stern  v. 
American  R.  Express  Co.,  (Sup.  App. 
T.  1923)  120  Misc.  110,  198  N.  Y.  S. 
631. 

Carriers  by  Water. —  While  the 
Cummins  amendment  is  extended  by 
section  18  of  the  Shipping  Act  of 
1910  and  the  Transportation  Act  of 
1920  does  not  apply  to  carriers  by 
water,  it  does  announce  the  view  as  to 
the  public  policy  in  permitting  car- 
riers by  water  to  limit  their  liability, 
and  precludes  such  a  carrier  from 
requiring  as  a  condition  precedent  to 
liability  for  loss  of  goods,  etc.,  that 
notice  of  claim  be  made  within  sixty 
days  after  notice  of  loss,  and  suit 
commenced  within  sixty  days  there- 
after. South,  etc.,  American  Com- 
mercial Co.  V.  Panama  R.  Co.,  (1923) 
237  N.Y.  287.  142  N.B.  666. 


Contracts  in  Restraint  of  Trade  Generally 


§  54.S.    In  General 

Reasonable  Contracts  Permitted. — 

Negative  covenant  against  competi- 
tion by  employee  following  termina- 
tion of  employment  is  generally  en- 
forceable, provided  it  is  reasonably 
necessary  for  protection  of  employer 
and  is  reasonably  limited  as  to  time 
and  place.  Bates  Chevrolet  Corp.  v. 
Haven  Chevrolet.  Inc.,  1961,  13  A.D. 
2d  27.  213  N.y.S.2d  577,  appeal  and 
reargument  denied  13  A.D.2d  912,  217 
N.y.S.2d  1018. 


1  N.Y.L.ContractJ— 18 
1962  P.P. 
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Employer  and  employee  may,  where 
reasonably  necessary  to  protect  em- 
ployer's good  will,  agree  that  solicita- 
tion or  acceptance  of  business  from 
employer's  customers  by  employee 
after  end  of  relationship  shall  con- 
stitute unfair  trade  practice.    Id. 

Agreement,  for  furnishing  of  music 
service  to  bar  for  four-year  period, 
which  forbade  bar  operator  to  sell 
same  without  obtaining  buyer's  ac- 
ceptance of  terms  and  conditions  of 
agnreement,  imposed  restraint  reason- 
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able  in  time,  scope  and  Bereiity.  Mel- 
odies, Inc.  T.  Mirabile,  1958,  7  AJ>. 
2d  783,  179  N.Y.S.2d  991,  reargnment 
denied  7  A.D.2d  952,  182  N.X.S.2d 
348,  reargnment  denied  S  A.D.2d  664, 
185  N.y.S.2d  775. 

Not  every  contract  in  restraint  of 
trade  is  to  be  condemned  as  illegal; 
basic  criterion  being  whether  partic- 
ular restraint  is  reasonable  one  un- 
der all  circumstances.  Larido  Corp. 
V.  Crusader  Mfg.  Co.,  1956,  4  Mi8c.2d 
231,  155  N.T.S.2d  715. 

Where  no  aspect  of  monopoly  ap- 
pears, contractual  restraints  imposed 
on  seller  to  prevent  him  from  com- 
peting with  buyer  in  such  a  way  as 
to  injure  value  of  property  sold  may 
be  upheld  as  reasonable;  but  such 
restraints  will  be  condemned  as  un- 
reasonable if  greater  than  necessary 
for  protection  of  property  or  busi- 
ness sold.    Id. 

Reasonable  contracts  in  partial  re- 
straint of  trade  are  not  within  con- 
demnation of  law  against  monopolies; 
whether  restraint  is  permitted  or 
condemned  depending  on  whether  it  is 
reasonable  or  unreasonable  under  all 
circumstances.  Dougherty  v.  Rock- 
away  Operating  Co.  (1937)  163  Misc. 
806,  298  N.Y.S.  242. 

A  corporation,  leasing  bungalow  In 
its  summer  colony  to  one  covenant- 
ing to  purchase  all  his  supplies  from 
it  or  shops  which  it  established  or 
permitted  to  do  business  and  to  con- 
duct no  business,  trade,  or  occupa- 
tion therein  without  its  written  per- 
mission, did  not  have  or  attempt  to 
create  monopoly,  though  it  sought 
to  protect  its  lessees,  as  it  had  rigbt 
to  do;  such  conduct  not  being  unrea- 
sonable.   Id^ 

Restrictions  on  competition  which 
are  not  unreasonable  are  valid  and 
enforceable.  Barnard  Bakeshops  v. 
Dirig,  1940,  173  Misc.  862.  19  N.Y. 
S.2d  224. 

Where  the  period  of  restraint  and 
the  territorial  restrictions  are  rea- 
sonable, the  courts  will  enforce  a  cov- 
enant not  to  compete.  HoUand  Fur- 
nace Co.  V.  Beers,  1941,  177  Misc.  29, 
29  N.Y.S.2d  876. 

Contract  in  restraint  of  trade  must 
be  reasonable  with  respect  to  the 
public  and  to  the  parties,  and  must 
be  limited  to  what  is  fairly  necessary 
in  the   circumstances  for  protection 


of  the  covenantee.  Lynch  v.  Bailey, 
1949,  275  App.Div.  527,  90  N.Y.S.2d 
359,  affirmed  300  N.Y.  614.  90  N.E.2d 
484. 

RaasoMaMeiMM  Depsndant  on  Par- 
tieaiar  Faots.— Dealers  and  "route 
salesmen"  may  enter  into  agreement 
whereby  dealer  sells  to  salesmen  at 
less  than  retail  price  and  salesmen 
agree  not  to  compete  with  dealer, 
and  reasonableness  of  restrictions  on 
competition  will  depend  upon  facts 
of  particular  case.  Barnard  Bake- 
shops V.  Dirig,  1940,  173  Misc.  862, 
19  N.Y.S.2d  224. 

Partial  Restraiirt  of  Trade. — ^There 
may  lawfully  be  a  partial  restraint 
of  trade,  sufficient  to  protect  inter- 
ests of  party,  and  not  so  great  as  to 
interfere  with  interests  of  public,  in 
contract  for  sale  of  property  or  for 
sale  of  a  service.  Melodies,  Inc.  v. 
Mirabile.  1957,  4  Mi8c2d  1062.  163 
N.Y.S.2d  131.  modified  on  other 
grounds  7  AJ).2d  783,  179  N.Y.S.2d 
991,  reargnment  denied  7  A.D.2d  952, 
182  N.Y.S.2d  348,  reargnment  denied 
8  A.D.2d  664,  185  N.Y.S.2d  775. 

Security  from  and  limitation  of 
competition  in  a  given  business  is  a 
valuable  right  in  connection  with  such 
business,  and  there  are  some  con- 
tracts which,  although  they  curtail 
competition  to  a  limited  extent,  are 
valid  and  may  be  enforced.  Holland 
Furnace  Co.  v.  Beers,  1941,  177  Misc. 
29,  29  N.Y.S.2d  876. 

Public  Policy.— The  validity  of  con- 
tract, wliich  restricts  competition  by 
a  former  associate  of  a  physician,  de- 
pends generally  on  whether  restric- 
tive covenant  is  necessary  for  the  pro- 
tection of  the  covenantee's  property 
and  good  will  or  whether  it  is  unrea- 
sonable, unjust  or  oppressive  to  the 
covenantor,  that  is  whether  it  offends 
public  policy,  and  fact  that  perform- 
ance of  covenant  invokes  personal 
hardship  upon  covenantee  does  not  in 
itself  invalidate  the  promise.  Millet 
V.  Slocum,  1957.  4  A.D.2d  528.  167 
N.Y.8.2d  136,  affirmed  6  N.Y.2d  734, 
177  N.Y.SjJd  716. 

Enforcement  of  contracts  which  in 
the  absence  <^  special  circumstances 
prevent  a  person  from  working  at 
his  occupation  or  entering  the  same 
Hne  of  business  as  his  former  em- 
ployer is  against  public  policy.  Mur- 
ray V.  Cooper,  1944,  269  AppJEMv.  411, 
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51   N.T.S.2d  935,   affirmed  294  N.Y. 
658.  60  NJ:.2d  387. 

Any  contract  that  would  bring  about 
an  unreasonable  restriction  of  liberty 
of  man  to  earn  a  living  or  exercise 
his  calling  would  be  antagonistic  to 
public  policy.  Simons  v.  Fried,  1951, 
302  N.Y.  323.  98  N.B.2d  456. 

§  646.  Restraints  Ancillary  to 
Sale  of  Trade,  Business  or 
Professional  Practice 

Sale  of  Good  Will.— 
Owner  may  sell  business  with  good 
will  thereof,  which,  a<>  general  rule, 
includes  name  under  which  the  busi- 
ness is  conducted  and  by  which  it  is 
known,  both  to  those  with  whom  it 
denls,  and  general  public— Dairymen's 
League  Co-op.  Ass'n  t.  Weckerle 
(1937)  160  Misc.  866,  291  N.Y.S.  T04. 
Asreement  by  Vendor 
of  Business  Not  to  Conpete  with 
Purchaser. —  Lappono  v.  Marmone, 
(Sup.  1923)  204  App.  Uiv.  496,  198 
N.  Y.  8.  433;  Bernteld  v.  Freeden- 
berg,  (Sup.  1925)  125  Misc.  646,  211 
N.  Y.  8.  692. 

Covenant  by  defendant,  who  sold 
photographic  business  to  plaintiff, 
that  defendant  would  not  engage  in 
photographic  business  within  area  of 
50  miles,  was  not  unreasonable,  inval- 
id, and  unenforcible,  on  ground  that 
limitation  as  to  place  was  unreason- 
able. De  Bello  v.  Stackliff,  1956,  140 
N.Y.S.2d  61. 

Covenant  by  defendant,  who  sold 
photographic  business  to  plaintiff, 
that  defendant  would  not  engage  in 
photographic  business  within  area 
of  50  miles,  was  not  unreasonable, 
invalid  and  unenforcible,  because 
there  was  no   limit  as   to   time.    Id. 

In  proceedings  to  enjoin  defendants 
from  using  good  will  of  plaintiff's 
predecessor's  trade-name,  evidence 
sustained  determination  that  defend- 
ants' location  of  their  new  restau- 
rant under  name  approximating  that 
used  by  plaintilTs  predecessor  and  in 
close  proximity  to  and  directly  op- 
posite site  of  plaintiff's  predecessor 
constituted  vioktion  of  contract 
which  Avinced  intent  to  preserve  for 
plaintiff's  predecessor  the  good  will 
of  its  trade-name  at  that  particular 
site.  Delancey  Kosher  Restaurant  & 
Catering  Corp.  v.  Gluckatern,  1952. 
280  App.Div.  962.  116  N.Y.SJM  478. 


Implied  Covenant.— On  sale  of  good 
will  of  business,  implied  covenant  ex- 
ists that  seller  will  not  solicit  custom 
with  which  he  has  parted. — Dairy- 
men's League  Co-op  Ass'n  v.  Wecker- 
le (1937)  160  Misc.  866.  291  N.YJ3. 
704. 

Sale  of  business.— Goldstein  v. 
Maisel,  1947,  271  App.Div.  971,  67 
N.Y.S.2d  410;  Lynch  v.  Bailey.  1949, 
194  Misc.  280.  86  N.Y.S.2d  783,  re- 
versed 275  App.Div.  527,  90  N.Y.S.2d 
359,  affirmed  300  N.Y.  615,  90  N.E.2d 
484. 

Restrictive  Covenants. — ^Even  if  de- 
fendant was  using  different  method  of 
repairing  chipped  porcelain,  he  was 
nevertheless  engaged  "in  the  business 
or  type  of  business  in  which  the  part- 
nership was  engaged",  for  purposes 
of  restrictive  covenant  in  agreement 
under  which  defendant  sold  bis  share 
in  business  to  plaintiff;  and  covenant 
being  made  applicable  only  for  a  lim- 
ited time  and  within  a  limited  area, 
plaintiff  would  be  entitied  to  enforce- 
ment thereof  as  written  until  a  show- 
ing of  unreasonableness  was  made. 
Kotton  V.  Dinetz,  1959,  19  Misc.2d 
1084,  191  N.Y.S.2d  175. 

Even  if  restrictive  covenant,  cov- 
ering number  of  states  that  it  did, 
was  unreasonable  in  relation  to  busi- 
ness of  partnership,  between  plaintiff 
and  defendant,  in  which  defendant  had 
sold  his  interest,  covenant  would  nev- 
ertheless be  enforcible  in  such  area 
as  court  found  to  be  reasonable.    Id. 

An  agreement  in  restraint  of  trade 
is  unreasonable  if  based  upon  a  prom- 
ise to  refrain  from  competition  where 
promise  is  not  ancillary  either  to  con- 
tract for  transfer  of  good  will  or  oth- 
er subject  of  property  or  to  an  ex- 
isting employment  or  contract  of  em- 
ployment. Paramount  Pad  Co.  v. 
Banmrind,  1957,  4  A.D.2<I  944,  168 
N.Y.S.2d  215,  affirmed  4  N.Y.2d  393, 
175  N.Y.S.2d  809. 

Contract,  which  explicitiy  recited 
that  one  of  defendants  was  employed 
by  plaintiff  five  years  before  date  of 
agreement  prohibiting  employment  of 
individual  defendant  in  shoulder  pad 
industry  without  plaintiff's  permission, 
and  that  during  that  five  year  period 
he  was  employed  by  another  corpora- 
tion, unreasonably  restrained  trade 
and  was  insufficient  to  state  a  cause 
of  action  in  absence  of  showing  that 
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promise  was  ancillary  to  existing 
employment  or  contract  of  employ- 
ment.   Id. 

Where  plaintiif  made  loan  to  defend- 
ants to  enable  defendants  temporarily 
to  mannfactnre  office  filing  equipment 
and  desks  for  plaintiff  which  itself 
manofactnred  and  sold  snch  items, 
agreement  whereby  defendants  cove- 
nanted in  consideration  of  the  loan, 
not  to  sell  said  two  items  for  three 
years  after  the  last  order  from  the 
plaintiff,  was  reasonable  and  enforce- 
able. Cole  Steel  Equipment  Oo.  v. 
Art-Lloyd  Metal  Products  Corp., 
1956,  1  A.D.2d  148,  148  N.Y.S.2d 
440,  appeal  dismissed  2  N.T.2d  836, 
159  N.T.S.2d  973,  140  N.E.2d  869, 
appeal  denied  3  A.D.2d  709,  160  N. 
Y.S.2d  807. 

Whether  a  restrictive  covenant 
should  be  enforced  depends  upon 
what  is  fairly  necessary,  in  dream- 
stances  of  particular  case,  for  pro- 
tection of  the  covenantee.    Id. 

Where  contract  between  originator 
of  certain  costume  jewelry  earrings 
and  a  manufacturer  contained  clause 
providing  that  manufacturer  would 
not  manufacture,  distribute,  or  sell 
the  merchandise  at  any  time  without  » 
originator's  consent,  manufacture 
and  sale  of  earrings  to  trade  by  man- 
ufacturer without  consent  of  origina- 
tor violated  contract,  and  originator 
was  entitled  to  an  injunction  and  an 
accounting.  Mnrdock  v.  A.  A.  Sutain, 
limited,  1956,  147  N.Y.S.2d  429. 

Complaint  wherein  plaintiff  sought 
to  enforce  defendants'  covenant  in  an 
agreement  dissolving  a  partnership 
of  the  parties  that  they  would  not 
operate  a  "Sav-A-Buck"  or  similar 
business  would  have  to  plead  facts 
showing  nature  of  operations  which 


§  548.    Agreement   by   Employee 
Not  to  Compete 

AgiMmMit  by  Em- 
ployee Not  to  Compete. — Finkenberg 
V.  Adest,  (Sup.  1922)  203  App.  Div. 
831,  197  N.  Y.  S.  246;  Elbe  File,  etc, 
Co.  V.  Fine,  (Sup.  Spec.  T.  1930) 
137  Misc.  256.  242  N.  Y.  S.  632; 
Davey  Tree  Expert  Co.  v.  Bade, 
(Sup.  Spec.  T.  1930)  137  Misc.  7(&, 
244  N.Y.S.  239. 

Agreement  between  individual  plain- 
tiff, corporate  plaintiff  and  individual 
defendant,  whereby  defendant  was  not 
to  compete  within  certain  area  with 
plaintiffs*  investigation  service  was 
waived  by  plaintiffs,  where  inditiduai 
plaintiff,  within  three  months  after  en- 
tering into  agreement,  directly  and 
knowingly  aided  defendant  in  obtain- 
ing state  license  to  engage  as  investi- 
gator or  private  detective.  Sentinel 
Investigation  Service,  Inc.  v.  Mercury 
Intelligence  Service,  Inc.,  1962,  .34 
Mi8C.2d  50,  227  N.Y.S.2d  272. 

Equity  demands  critical  inspection 
of  employment  contract  provisions 
that  employee  will  not  compete  with 
employer  on  termination  of  employ- 
ment, and  enforcement  depends  in 
principal  measure  on  the  outcome  of 
a  balancing  between  interests  of  em- 
ployer in  protection  of  his  business 
and  those  of  employee  in  relief  from 
undue  hardship.  Rudiger  t.  Kenyon, 
1962.  32  Mi8c.2d  804,  224  N.Y.Sid 
545. 

Contract  covenant,  prohibiting  de- 
fendant from  engaging  in  ophthalmic 
dispensing  business  within  city  for  five 
years  following  defendant's  termina- 
tion of  his  employment  by  plaintiffs, 
was  against  public  policy  and  unen- 
fordble  where  there  were  no  trade 
secrets  connected  with  plaintifito'  busi- 


parties  intended  to  be  restricted  and  v  ness   and   defendant's   services   were 
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nature  of  operations  which  were 
claimed  to  be  violative  of  the  cove- 
nant. Camp  V.  Brengel,  1955,  286 
App.Div.  1031,  145  N.Y.S.2d  219. 

Agreement  restricting  business 
must  be  reasonable  in  time  and  area 
coverage  to  be  enfordble.  Cole  Steel 
Equipment  Co.  v.  Art-Uoyd  Metal 
Products  Corp.,  1955,  144  N.Y.S.2d 
364,  reversed  on  other  grounds  1  A.D. 
2d  148,  148  N.Y.S.2d  440,  appeal  dis- 
missed 2  N.Y.2d  836,  159  N.Y.S.2d 
973,  appeal  denied  3  AJ0.2d  709.  160 
.N.Y.S.2d  807. 


neither  unique  nor  extraordinary  and 
it  appeared  that,  as  a  practical  mat- 
ter, anyone  engaged  in  ophthalmic 
dispensing  business  would  have  to  rely 
principally  upon  referrals  from  eye 
doctors,  whose  identities  were  not 
secret,  and  that  potential  danger  of 
solidting  from  individual  customers 
other  than  eye  doctors  was  small 
Carpenter  &  Hughes  v.  De  Joseph, 
1960.  27  Ml8c.2d  1003.  213  N.Y.S.2d 
856,  modified  on  other  grounds  13  A. 
D.2d  611.  213  N.Y.S.2d  880,  appeal 
and  reargument  denied  IS  ASiStd  912, 
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217  N.Y.S.2d  1018,  affirmed  10  N.X^d 
925,  224  N.Y.S.2d  9. 

In  case  of  employment  contracts, 
aignificant  consideration  in  determin- 
ing reasonableness  of  noncompetition 
covenant  is  hardship  which  may  be 
worked  upon  employee  in  pursuing 
livelihood  and  putting  to  gainful  use 
skills  and  experience  acquired  in 
trade,  but  such  concern  does  not  im- 
munize employee  from  contractual  re- 
straints against  capitalizing  on  ac- 
quaintance with  former  employer's 
customers  or  favor  he  found  with 
them.  Bates  Chevrolet  Corp.  v.  Ha- 
ven Chevrolet,  Inc.,  1961,  13  A.D.2d 
27,  213  N.Y.S.2d  577. 

Covenant  that  salesman  should  not 
solicit  or  accept  business  from  auto- 
mobile dealer's  customers  for  five 
years  after  termination  of  employ- 
ment was  not  unreasonable  restraint 
of  trade,  and  injunction  enforcing  the 
covenant  should  have  been  granted 
against  salesman  and  his  new  employ- 
er where  violations  were  established 
by  undisputed  evidence.    Id. 

Negative  covenants  restricting  acts 
of  employees  after  termination  of  em- 
ployment with  respect  to  competition 
.  with  former  employer  are  not  favored 
by  court  where  no  trade  secrets  or 
unusual  skills  are  involved.  J.  C. 
Taylor  Maid  Service,  Inc.  v.  Maids 
UnUmited,  Inc..  1960,  26  Misc.2d  273, 
204  N.Y.S.2d  281. 

Contract  prohibiting  former  em- 
ployee from  accepting  employment 
from  a  competitor  of  former  em- 
ployer was  too  broad  in  its  terms 
and  was  therefore  unenforcible. 
Daro-Test  Corp.  v.  Ward,  1969,  17 
Biisc.2d  1028,  193  N.Y.S.2d  824. 

Restraints  in  employment  contracts 
are  enforced  when  reasonable,  but  are 
not  looked  upon  with  favor,  and  rea- 
'  sonableness  in  such  contracts  is  de- 
termined by  weighing  the  benefit  to 
the  employer  against  the  harm  to  the 
employee  and  the  public.  Babinowitz 
V.  Tillman,  1959,  19  Misc.2d  1094,  192 
N.Y.S,2d  636. 

An  employment  contract  containing 
a  prohibition  on  defendant  engaging 
In  a  business  similar  to  that  of  plain- 
tiff for  a  period  of  two  years  after 
termination  of  employment,  and  pro- 
viding that  the  agreement  wonid  re- 
main in  force  whether  employment 
was  continuous  or  not,  and  that  any 


re-employment  would  be  recognized 
as  a  renewal  of  the  original  contract, 
insofar  as  it  made  the  contract  ap- 
plicable to  re-employment  after  ter- 
mination without  further  agreement 
at  the  time  of  re-employment,  and 
without  limitation  as  to  the  time  with- 
in which  re-employment  occurred,  was 
invalid  as  against  public  policy,  in 
view  of  fact  employer  could  adequate- 
ly protect  himself  by  requiring  exe- 
cution of  a  new  covenant  with  each 
new  employment,  while  the  employee, 
on  the  other  hand,  might  have  been 
disproportionately  harmed  if  such  a 
re-employment  provision  was  upheld. 
Id. 

Provision  of  an  employment  con- 
tract that  employee  would  not  divert, 
take  away  or  attempt  to  divert  or 
take  away  any  customers  of  employer 
during  the  term  of  his  employment, 
and  for  a  period  of  one  year  after 
the  termination  thereof,  would  not  be 
deemed  void  on  theory  that  such  pro- 
vision was  contrary  to  public  policy 
or  in  restraint  of  trade,  and  in  vio- 
lation of  McKinney's  General  Busi- 
ness Law,  §  340.  Duro-Test  Corp.  v. 
Donaghy,  1959,  17  Misc.2d  1065,  189 
N.Y.S.2d  20,  affirmed  in  part,  reversed 
in  part  on  other  grounds  9  A.D.2d 
860,  193  N.Y.S.2d  121. 

A  negative  covenant  that,  on  termi- 
nation of  employment,  the  employee 
will  not  be  employed  in  any  capacity 
with  a  competitive  business  in  a  par- 
ticular city  will  not  be  enforced  where 
)i4here  is  nothing  special  about  charac- 
ter of  the  services  rendered  and  there 
are  no  elements  of  trade  secrets  or 
unfair  dealing.  Washington  Box  & 
Paper  Co.  v.  Zunk,  1969,  17  Misc.2d 
904, 187  N.Y.S,2d  501. 

Contract  of  employment  containing 
restrictive  provisions  by  the  em- 
ployees from  engaging  in  a  competing 
business  was  valid  as  founded  on  ade- 
quate consideration.  Abalene  Pest 
Control  Service,  Inc.,  v.  Powell,  1958, 
13  Mi8C.2d  661,  176  N.Y.S.2d  6,  af- 
firmed 8  A.D.2d  734,  187  N.Y.S.2d 
381. 

Absent  a  breach  of  confidence,  an 
employer  cannot  exact  from  a  former 
employee  an  agreement  to  refrain 
from  putting  to  use  the  experience 
gained  while  working  at  his  trade. 
Paramount  Pad  Co.  v.  Baumrind, 
1958,  4  N.Y.2d  393,  175  N.Y.S.2d  809. 
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Amendments  of  deed  creating  a 
trust  for  benefit  of  employees  so  as 
to  provide  for  forfeiture  of  entire 
interest  of  any  beneficiary,  should  he 
engage  or  be  employed  in  any  occu- 
pation or  business  in  competition 
with  settlor,  was  not  contrary  to 
public  policy  or  an  unreasonable  re- 
straint on  competition.  Kristt  v. 
Whelan.  1957,  4  A.DJM  195,  164  N. 
Y.S.2d  239,  affirmed  5  N.T.2d  807,  181 
N.Y.S.2d  205. 

Contracts  designed  to  restrain  for 
limited  time  former  employees  from 
y,  soliciting  active  customers  of  their 
former  employer  are  enfordble.  L 
Edward  Brown,  Inc.  v.  Astor  Supply 
Co.,  1957,  4  A.D.2d  177,  164  N.Y.S. 
2d  107. 

A  covenant  or  injunction  against 
engaging  directly  or  indirectly  in  a 
competing  business  is  not  absolute  in 
the  sense  that  it  extends  of  neces- 
sity to  every  branch  of  employment 
in  that  line  of  business,  but  depends 
\  on  the  nature  of  the  business  to  be 
protected,  and  the  natural  and  prob- 
able effect  of  the  new  employment  on 
it,  and  if  the  nature  of  the  new  em- 
ployment is  such  that  it  is  likely  to 
result  in  substantial  interference 
with  the  business  to  be  protected,  it 
will  constitute  a  breach  of  covenant. 
Todd  V.  CoUesion,  1956,  155  N.Y.S.2d 
660. 

The  test  in  determining  whether  a 
covenant  not  to  engage  in  taxi  and 
bus  business  in  certain  area  was  vio- 
lated by  covenantor  working  as  an 
employee  of  another  taxi  company 
was  whether  the  acceptance  of  em- 
ployment with  a  competitor  violated 
the  agreement  and  whether  the  em- 
ployment, in  its  scope,  nature  and 
character,  was  such  as  to  result  in 
all  likelihood  in  substantial  interfer- 
ence with  business  which  was  sub- 
ject of  the  contract.    Id. 

An  employment  contract,  providing 
that  employee  would  not  disclose  to 
any  unauthorized  person  any  trade 
secrets  of  employer  or  confidential 
information  respecting  employer's 
business  either  during  or  after  em- 
ployment period,  nor  so  disclose  any 
information  regarding  employer's 
products  or  manufacturing  programs 
or  enter  employ  of  any  person,  firm 
or  corporation  manufacturing  any 
device   or   appliance   similar  to   that 


manufactured  by  employer  within  two 
years  after  leaving  employ  thereof 
was  not  invalid  as  lacking  mutuality 
of  obligation.  Braser  Co.  v.  Kauf- 
man, 1955,  138  N.Y.S.2d  743. 

Negative  covenants  in  employment 
contracts  are  not  presumptively  in- 
valid and  will  be  enforced  in  absence 
of  proof  that  they  are  unconscionable. 
Inequitable  or  in  contravention  of 
public  policy.    Id. 

Where  defendants,  in  action  for  in- 
junction against  competition,  had  re- 
ceived all  benefits  sought  under  con- 
tract giving  them  exclusive  right  to 
sell  plaintiffs'  courses  in  a  specified 
area,  contract  was  wholly  executed 
as  to  consideration  defendants  re- 
ceived for  their  covenant  not  to  com- 
pete and  covenant  did  not  fail  for 
want  of  consideration.  Ingram  t. 
Bigelow,  1955,  138  N.Y.S.2d  217. 

A  contract  by  ordinary  employee 
unreasonably  limiting  his  right  to  fol- 
low his  occupation  in  the  future  yio- 
,  lates  public  policy  and  win  not  be  en- 
'  forced,  unless  there  are  special  cir- 
cumstances, such  as  unique  or  extra- 
ordinary services,  solicitation  of  for- 
mer employer's  customers,  trade  sec- 
rets, or  unfair  dealing.  Bristol  In- 
sulation Co.  V.  Cuomo,  1955,  137  N.Y. 
S.2d  46. 

Where  former  employee  of  corpora- 
tion providing  and  maintaining  serv- 
ices for  artificial  insemination  of  cattle 
entered  into  contract  with  another 
such  corporation  whereby  former  em- 
ployee agreed  to  purchase  from  such 
other  corporation  all  semen  required 
and  used  in  his  artificial  insemination 
business,  former  employee  was  an  in- 
dependent contractor  and  was  not 
guilty  of  violating  negative  covenant 
in  written  employment  contract  with 
first  corporation  which  prohibited 
employee  working  for  competitor. 
Ontario  County  Artificial  Breeders 
Co-op.  V.  Shappee,  1954,  205  Misc. 
176,  127  N.YJ5.2d  888. 

Equity  favors  validity  and  enforce- 
ment of  emplojrment  contracts  whidi 
prohibit,  for  a  limited  period,  an  em- 
ployee who  has  entered  employment 
and  learned  business  and  met  custom- 
ers of  one  employer  from  carrying 
benefit  of  information  acquired  and 
contacts  made  into  maintenance  or 
furtherance  of  purposes  of  competing 
business,  and  a  contract  to  prefvoit 
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employee  from  so  doing  may  be  en- 
forced.   Id. 

In  agreement  between  bakery  and 
route  salesman,  restrictions  that  in 
event  of  termination  of  contract 
-salesman  would  not  display,  sell,  or 
-attempt  to  sell,  bakery  products  for 
himself  or  another  in  the  territory 
-covered  by  route  list,  were  reason- 
able, and  would  be  enforced  by  in- 
junction. Barnard  Bakesbops  v.  Di- 
rig,  1940,  173  Misc.  882,  19  N.I.S. 
2d  224. 

A  covenant  by  a  branch-manager  not 
to  compete  with  employer  in  furnace 
J>u8iu«us  within  fifty  miles  for  three 
jrears  after  termination  of  employ- 
ment was  sufficient  to  justify  order 
restraining  manager  from  engaging  in 
«omp«tiug  furnace  business  as  limita- 
tions were  reasonable  and  necessary 
in  protection  of  employer's  established 
business  and  were  not  unjust  or  op- 
pressive but  exactly  wliat  manager 
contemplated  wben  he  entered  into 
the  contract.  Holland  Furnace  Co.  v. 
Beers,  1»41,  177  Misc.  29,  29  N.Y.S. 
2d  876. 

Contract  of  employment  of  dancing 
instructor  insofar  as  it  prohibited  her 
from  soliciting  business  relating  to 
<lancing  or  teaching  dancing  to  any 
persons  whatsoever  within  twelve 
months  after  termination  of  employ- 
ment was  against  public  policy  and 
not  enforceable  by  injunction.  Mur- 
ray V.  Cooper,  1944,  209  App.Div. 
411,  51  N.X.S.2d  933,  affirmed  294  N. 
X.  658,  00  N.E.2d  387. 

A  covenant  restricting  person's 
right  to  make  livelihood  is  enforcea- 
ble only  where  incidental  to  contract 
and  necessary  for  protection  of  em- 
ployer's rights  thereunder.  Molina  ▼. 
Barauy,  1945,  56  N.Y.S.2d  124. 

Public  policy  requires  that  one  shall 
not  be  precluded  from  working  at  his 
occupation  by  restrictive  covenant  in 
contract  of  employment.    Id. 

Agreement  by  employee  of  insur- 
ance broker  not  to  engage  in  rival 
business  for  one  year  after  termina- 
tion »'.  employment  upheld.  Altschul- 
Batterson  Co.  v.  Uarkowitz,  {Hup. 
11)251  213  App.  Uiv.  7«U,  210  N.  Y. 
S.  500:  Strobe  v.  Netherland  Co., 
(1935)   2Ki  N.Y.S.  246. 

A  stronger  degree  of  necessity  is 
required  to  enforce  employee's  cove- 
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nant  in  employment  contract  not  to 
labor  for  rival  employer  after  ter- 
mination of  contract  than  to  enforce 
seller's  covenant  in  contract  for  sale 
of  business  not  to  engage  in  same  or 
similar  business.  SchmidI  v.  Central 
Laundry  &  Supply  Co.,  1939,  18  N. 
r.S.2d  817. 

Agreement  not  to  enter 
or  carry  on  similar  business  for  period 
of  five  years  after  termination  of  em- 
ployment held  unreasonable  in  time 
and  unenforcible.  Unity  Coat,  etc., 
Co.  V.  Battist,  (Sup.  1933)  148  Misc. 
411,  204  K.  Y.  S.  801. 

Ehnployee's  negative  covenant  in 
employment  contract  to  refrain  from 
engaging  in  competing  business  is 
valid  if  limited  as  to  time  and  place, 
and  is  valid  even  if  unlimited  to  the 
extent  that  covenant  is  drawn  to  pre- 
vent disclosure  of  actual  trade  secrets 
which  have  been  learned  in  confidence 
as  result  of  the  employment.  Nation- 
al Starch  Products  v.  Polymer  Indus- 
tries, 1948,  273  App.Div.  732,  79  N.Y. 
S.2d  357,  reargument  and  appeal  de- 
nied 274  App.Div.  822,  81  N.Y.S.2d 
278. 

In  absence  of  special  circumstances, 
it  is  against  public  policy  to  enforce 
contracts  which  prevent  a  person 
from  working  at  bis  occupation,  or 
entering  the  same  line  of  business  as 
that  of  a  former  employer.  Lynch 
V.  Bailey,  1949,  275  App.Div.  527,  90 
N.Y.S.2d  359,  affirmed  300  N.Y.  614, 
90  N.E.2d  484. 

Restraint  Must  be  Reasonable. — 
Contract  between  company  and  for- 
mer employee  under  which  he  was  not 
to  solicit,  as  a  salesman,  directly  or 
indirectly,  company's  customers  for  a 
period  of  three  years  in  considera- 
tion for  payment  to  him  of  $3,000,  and 
he  was  not  to  divulge  names  of  com- 
pany's customers  and  was  to  obtain 
written  permission  of  company  before 
he  could  accept  any  position  in  the 
industry  in  which  company  was  en- 
gaged, unreasonably  prevented  former 
employee  from  pursuing  his  occupa- 
tion where  no  harm  would  come  to 
company  and  imposed  restrictions  ex- 
ceeding degree  of  protection  to  which 
company  was  entitled  in  order  to  pre- 
serve its  legitimate  interests,  and  con- 
tract was  contrary  to  public  policy 
and  action  could  not  be  maintained 
for  its  breach  nor  for  inducing  its 
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breach.  Paramonnt  Pad  Co.  ▼.  Baum- 
rind,  1958,  4  N.y.2d  393,  175  N.Y.S. 
2d  809. 

Restriction  that  defendant,  for  one 
year  after  termination  of  contract 
making  him  plaintiff's  sole  distribntor 
in  seven -county  area  of  vertical  visible 
filing  systems,  would  not  compete  in 
such  area  or  within  100  miles  thereof 
was  not  unreasonable  provision  for 
protection  of  plaintiff.  Kudiger  v. 
Kenyon,  1962,  32  Misc.2d  804,  224 
N.Y.S.2d  545. 

Where  trade  secrets,  confidential 
customer  Usts,  and  like  intimate  com- 
mercial information  are  divulged  to 
an  employee  incident  to  his  employ- 
ment, enforcement  will  follow  if  em- 
ployment contract  limitation  against 
engaging  in  competing  business  when 
employment  terminates  is  reasonably 
schemed.     Id. 

A  restriction  on  right  to  earning  a 
living,  of  which  one  may  be  relieved 
by  forfeiting  a  contract  right  or  by  ad- 
hering to  provisions  of  contract,  is 
not  unreasonable.  Kristt  v.  Whelan. 
1957,  4  A.D.2d  195,  164  N.Y.S.2d 
239.  affirmed  5  N.T.2d  807, 181  N.Y.S. 
2d  205. 

A  provision,  in  contract  of  employ- 
ment as  solicitor  to  enhance  and  de- 
velop employer's  linen  supply  and 
laundry  business,  that  employee 
should  not  engage  in  same  business 
within  certain  county  and  adjoining 
counties  for  ten  years  after  termina- 
tion of  employment,  was  invalid  as 
too  broad.  SchmidI  v.  Central  Laun- 
dry &  Supply  Co.,  1939,  13  N.Y.S.2d 
817. 

As  respects  questiou  whether  prom- 
ise imposing  restraint  of  occupation 
on  employee  is  reasonable,  regard 
must  be  given  to  question  whether 
promise  is  wider  than  is  necessary  to 
a  protection  of  the  employer,  the  ef- 
fect of  the  promise  on  the  employee 
and  the  effect  on  the  public.  Lantierl 
Beauty  Salon  v.  Yale,  1938,  169  Misc. 
547.  7  N  Y.S.2d  984. 

A  promise  imposing  a  restraint  in 
occupation  must  be  ressonable  in  or- 
der to  be  valid.    Id. 

A  New  York  City  real  estate  sales- 
man's covenant  in  his  contract  of  em- 
ployment by  broker  that  he  would  not 
open  real  estate  office  or  accept  em- 
ployment in  any  office  within  20  square 
blocks  from  employer's  office  for  one 
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year  after  termination  of  contract  was 
enforceable  as  reasonatdy  limited  in 
time  and  area.  Steinfeld  v.  Hausen, 
1943,  180  Misc.  295,  40  N.Y.S.2d  68S, 
modified  on  other  grounds  269  App. 
Div.  336,  56  N.Y.S.2d  722. 

A  covenant  in  restraint  of  employ- 
ment is  enforceable,  if  agreement,  con- 
sidering nature  of  employer's  business, 
parties'  situation,  and  other  relevant 
drcumstances,  is  reasonable  and  nec- 
essary for  protection  of  employer's 
business  and  not  so  nnreasonable  as 
to  impose  undue  hardship  on  employee. 
Id. 

Separability  of  Agreement.— Provi- 
sion for  termination  by  one  week's  no- 
tice in  contract  of  employment  pro- 
viding that  branch  manager  would  not 
compete  in  furnace  business  within 
60  miles  for  3  years  after  termina- 
>■  tion  of  employment  related  solely  to 
termination,  and  the  limitation  on 
future  business  was  an  independent 
covenant  in  no  way  affected  by  mana- 
ger's termination  of  employment  by 
giving  a  week's  notice.  Holland  Fur- 
nace Co.  V.  Beers,  1941,  177  Misc. 
29.  29  N.Y.S.2d  876. 

Bad  Faith  in  Termiaating  Employ* 
ment, — Where  there  was  proof  of  bad 
faith  on  part  of  defendant  in  terminat- 
ing his  employment  with  plaintiffs  an 
salesman  of  industrial  diamonds  and 
commencing  of  an  industrial  diamond 
business  of  his  own  in  violation  of 
covenant  in  employment  contract  pro- 
hibiting defendant  from  entering  into 
employ  of  any  competitor  or  directly 
or  indirectly  engaging  in  industrial 
diamond  business  for  period  of  two 
years  after  termination  of  the  con- 
tract, the  restrictive  covenant  would 
be  enforced  within  limits  of  pubCe 
policy,  notwithstanding  that  scope  of 
covenant  was  broader  than  public 
policy  would  countenance.  Molina  ▼. 
Barany,  1946,  56  N.Y.S.2d  124. 

Termination  of  Restrictive  Cove- 
nant.— Where  one-year  employment 
contract  prepared  by  employer's  at- 
torneys provided  that  for  eleven 
years  after  October  1,  1928.  employee 
would  not  engage  in  particular  line 
of  business,  and  contract  waa  never 
expressly  renewed,  but  employee  con- 
tinued to  work  for  18  years,  restric- 
tive covenant  terminated  eleven- 
years  from  October  1,  1928.     h.  If..  I 
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Rabinowitz  &  Go.   v.  Dasher,   1948, 
82  N.Y.S.2d  431. 

§  549.    Sestrictioiis  Ancillary  to 
Sale  of  Property 

Contract  by  seller  not 
to  Bell  goods  to  othei  persons  for 
leaser  price,  where  the  sale  is  made 
for  resale  by  the  buyer,  is  not  against 
public  policy.  Columbia  Qraphophone 
Co.  y.  Leviten,  (Sup.  1924)  209  App. 
Div.  216.  204  N.  Y.  S.  421. 

Trade  Secrets.— Where  product  in 
question  did  not  contain  any  secret 
formula  or  involve  any  secret  proc- 
ess, a  restrictive  covenant  in  a  bill 
of  sale  was  unenforceable.  Natur-Lyk 
Oral  Products  v.  RosenUum,  1941, 
25  N.Y.S.2d  61. 

Exclusive  sales  agreement. — ^In  ab- 
sence of  any  aspects  of  monopoly, 
contract  obligating  one  party  to  deal 
exclusively  with  other  and  imposing 
corresponding  obligation  on  latter  to 
deal  with  former,  though  perhaps 
not  on  exclusive  basis,  may  be  upheld, 
notwithstanding  restriction  on  free- 
dom of  contracting  parties  to  engage 
in  dealings  with  others.  Larido 
Corp.  V.  Crusader  Mfg.  Co.,  1956,  4 
BIi8c.2d  231,  155  N.Y.S.2d  715. 

Where  manufacturer,  who  sold  di- 
rectly to  retailers,  sold  to  jobber  un- 
der contract  limiting  jobber  to  spe- 
cific territory  and  limiting  right  of 
resale  to  beauty  parlors  and  beauty 
schools,  contract  was  not  in  restraint 
of  trade  and  action  for  inducing 
breach  of  such  contract  was  maintain- 
able. Revlon  Products  Corp.  v.  Bern- 
stein, 1953,  204  Misc.  80,  119  N.T.S. 
2d  60. 

A  manufacturer  has  right  to  pick  his 
own  customers,  and  refuse  to  sell  to  a 
particular  customer  provided  that 
such  refusal  is  not  result  of  a  combi- 
nation with  others  to  destroy  competi- 
tion so  far  as  whole  product  of  im- 
portant manufacturers  is  concerned. 
Alexander's  Department  Stores  v. 
Ohrbach's,  Inc.,  1943,  206  App.Div. 
B35,  42  N.T.S.2d  703,  appeal  dismissed 
291  N.T.  707,  62  N.B.2d  095. 

§  550.     Sestrictioii   Ancillary   to 
PartnersUp  and  the  Like 

Particular  agreements. — Covenant, 
in   partnership   agreement   of   physi- 


cians practicing  group  medicine  in 
city,  that  upon  termination  of  a  part- 
ner's membership  he  would  not  prac- 
tice medicine  or  surgery  in  two  cities 
or  within  radius  of  25  miles  there- 
from was  valid.  Millet  v.  Slocum, 
1957,  4  A.D.2d  528,  167  N.X.S.2d  136. 
affirmed  5  N.Y.2d  734,  177  N.Y.S.2d 
716. 

Waiver. — Where  doctor's  contract 
with  partnership  restricted  doctor, 
after  termination  of  his  membership 
in  partnership  from  practicing  in  des- 
ignated territory  and  subsequently  all 
partners  signed  new  partnership  con- 
tract, which  did  not  contain  such  cove- 
nant, but  provided  that  all  provisions 
in  contracts  theretofore  made  between 
partnership  and  individual  partners 
were  continaed,  except  as  they  con- 
flicted with  provisions  of  new  con- 
tract, there  was  no  conflict  as  to  re- 
strictive covenant,  nor  any  ambiguity 
in  respect  thereto  and  restrictive 
covenant  in  prior  contract  was  not 
waived  or  terminated.  Millet  v.  Slo- 
cum, 1957,  4  A.D.2d  528.  167  N.Y.S.2d 
136,  affirmed  5  N.Y.2d  734, 177  N.Y.S. 
2d  716. 

§  663.    Agreement  for   Be- 

moval  or  Prevention  of  Com- 
petition 

Pteadina.— Oompkint, 
in  action  for  rescission  of  contract  of 
sale  of  real  property  and  an  ice  re- 
frigerating plant,  which  alleged  that 
purpose  in  purchasing  property  was 
to  get  rid  of  a  competitor  and  that 
agreement  contained  in  contract  of 
sale  that  the  individuals  named  there- 
in would  not  engage  in  ice  business 
was  main  consideration  for  purchase, 
and  that  such  individuals  bad  breach- 
ed the  agreement,  held  to  state  cause 
of  action,  since  breach  of  such  agree- 
ment constituted  failure  of  considera- 
tion. Rubel  Corporation  v.  UosofF, 
(1936)  248  App.Div.  826.  289  N.Y.S. 
79. 

Contract  as  Illegal. — The  end  result 
is  not  the  test  of  legality  of  an  agree- 
ment of  a  party  to  withdraw  opposi- 
tion to  an  application  for  a  certificate 
of  convenience  and  necessity  for  a 
carrier,  in  consideration  for  certain 
payments,  and  thus,  even  if  result  of 
such  an  agreement  was  to  assist  one 
of  the  parties  in  the  pursuit  of  its 
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business  objectives,  such  agreement 
would  nevertheless  be  illegal  and  void, 
as  against  public  policy.  New  York 
City  Transit  Authority  v.  Jamaica 
Buses,  Inc.,  1959,  20  Mi8C.2d  659,  192 
N.Y.S.2d  72,  affirmed  16  A.D.2d  959, 
229  N.Y.S.2d  787. 

If  primary  purpose  of  contract  was 
to  stifle  competition  and  secure  an 
unfair  advantage,  the  contract  is  iDo- 
gal  and  not  enforceable  by  either  par- 
ty. Handal  v.  Knepper,  1945,  269 
App.Div.  967,  68  N.Y.S.2d  132. 

§  555.    Time  limit  as  Test 

Kestraint  Vnlimited  aa 
to  Time. — "  A  restriction,  thonsh  nn- 
limited  as  to  time,  which  leaves  the 
defendant  free  to  engage  in  the  same 
line  of  bnaineM  anjrwliere  except 
within  a  radius  of  five  city  blodcs 
of  the  location  of  the  business,  the 
good  will  of  which  he  had  sold  to 
the  plaintiff,  is  not  unreasonable  as 
to  the  defendant,  nor  is  it  in  re- 
straint of  local  trade,  because  any 
one  other  than  the  defendant  is  free 
to  engage  in  that  business  in  the  lo- 
cality." Lappano  v.  Marmone,  (Sup. 
1923)  204  App.  Div.  406,  198  N.  T. 
S.  433. 

Failure  of  parties  to  bill  of  sale  of 
barber  shop  to  specify  time  limitation 
in  restrictive  covenant  against  compe- 
tition did  not  render  covenant  unen- 
forcible.  Goos  v.  Pennisi,  1960,  10 
A.D.2d  64.^  197  N.Y.S.2d  25.'?,  amend- 
ed on  other  grounds  10  A.D.2d  87.^, 
202  N.Y.S.2d  218. 

Contract  of  Employment. — "A  con- 
tract," says  Crane,  J.,  "  by  an  ordi- 
nary workman  not  to  enter  other  like 
employment  for  eight  years  after  leav- 
ing his  employer  would,  in  my  judg- 
ment, when  there  was  this  bare  fact 
alone  and  no  element  of  secret  or 
valuable  information  obtained  which 
he  might  or  could  impart,  be  so  un- 
reasonable as  to  make  the  contract 
one  in  restraint  of  trade  and  per- 
sonal liberty,  and  therefore  void." 
This  statement  is  dictum,  merely,  as 
tl.e  discussion  of  the  court,  in  revers- 
ing the  judgment  granting  an  injunc- 
tion to  enforce  the  negative  covenant 
of  the  employee,  is  based  on  the 
ground  that  the  character  of  the  ser- 
vice, etc.,  was  not  suflScient  to  justify 
the  enforcement  of  the  negative  eove- 


nant  by  injunction.  Clark  Paper, 
etc.,  Co.  V.  Stenacher,  (1923)  236  N. 
r.  312,  140  N.E.  708. 

A  covenant  in  restraint  of  em- 
ployment will  be  enforced,  if  not 
more  extensive  as  to  time  and  space 
than  will  afford  employer's  business 
reasonable  procection,  but  covenant 
unreasonably  restricting  employee's 
right  to  pursue  his  trade  or  occupa- 
tion in  future  is  against  "public  pol- 
icy" and  oid.  Steinfeld  v.  Hansen, 
1943.  180  m»c  296,  40  N.Y.S.2d  683. 
modified  on  other  grounds  209  App, 
Div.  336,  66  N.Y.S.2d  722. 

E^qnity  does  not  look  with  fiivor 
upon  covenant  restricting  a  man  from 
earning  his  livelihood  for  a  long  peri- 
od of  time  except  when,  necessary  to 
protect  trade  secrets.  L.  M.  Babin- 
owita  &  Co.  V.  Dasher,  1948.  82  N. 
Y.S.2d  431. 

Five  Years  Unreasonable. — Em- 
ployment agreement  covenant,  which 
forbade  employee  from  soliciting  and 
servicing  employer's  customers  dur- 
ing five  year  period  following  termin- 
ation of  employment,  and  which  was 
limited  only  to  employer's  customers 
served  by  employee  while  in  the  em- 
ployment, was  not  unreasonable  nor 
against  public  policy.  Halpem  v. 
Bernstein,  1955,  138  N.Y.S.2d  433. 

Where  contract  giving  defendants 
exclusive  right  to  sell  plaintiffs' 
courses  in  a  specified  territory  pro- 
vided that  defendants  would  not  com- 
pete with  plaintiffs  for  five  years  aft- 
er contracts  were  surrendered  or  ter- 
minated, although  covenant  not  to 
compete  w.is  broad  enough  to  bar  de- 
fendants from  competing  in  entire 
United  States,  such  restraint  was  not 
reasonable,  and  was  limited  to  states 
covered  by  contracts,  and.  as  so  lim- 
ited, was  not  an  unreasonable  re- 
straint of  trade.  Ingram  v.  Bigelow, 
19.^5,  138  N.Y.S.2d  217. 

Where  a  contract  of  employment 
prohibited  the  employee  from  enter- 
ing or  carrying  on  a  similar  business 
within  five  years  after  the  termina- 
tion of  the  employment,  it  was  held 
that  a  temporary  injunction  by  the 
employer  against  past  employees  re- 
straining them  from  carrying  on  a 
similar  business  would  be  dissolved 
solely  on  the  ground  that  five  years 
was  a  wholly  unreasonable  length  of 
time.    Unity  Coat,  etc.,  Co.  v.  Bat- 
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tist,  (Sup.1933)  148  Misc.  411,  264 
N.X.S.  801. 

Negative  covenant  in  employment 
contract  prohibiting  assistant  sales 
manager  of  laundry  for  a  period  of 
five  years  after  termination  of  con- 
tract from  having  any  business  con- 
tacts with  laundry's  customers  during 
course  of  his  employment  was  not  In- 
valid as  unconscionable.  Premier 
Laundry  v.  Klein,  1947,  73  N.y.S.2d 
60,  reversed  on  other  grounds  273 
App.Div.  946,  78  N.Y.S.2d  161,  re- 
argument  and  appeal  denied  273  App. 
Div.  996.  79  N.Y.S.2d  869. 

Three  years  unreasonable. — Re- 
straint against  seller's  manufactur- 
ing for  others  anywhere  in  world  for 
period  of  three  years  could  not  be 
upheld  as  necessary  for  protection  of 
resale  property  sold,  where  no  such 
period  was  likely  to  be  required  to 
dispose  of  items  sold  and  restrictive 
covenant  did  not,  therefore,  consti- 
tute integral  part  of  value  of  thing 
sold.  Larido  Corp.  v.  Cmsader  Mfg. 
Co.,  1956,  4  Mi8c.2d  231,  155  N.Y.S. 
2d  715. 

S  567.    Modern  View  as  to 

Territorial  Ertent  of  Restric- 
tion 

lenitotial  Extent  of 
Keatiiction. — ^Negative  covenant  by 
seller  of  business  of  manufacturing 
Christmas  tree  ornaments  not  to  en- 
gage in  similar  business  in  the  United 
States  with  exception  of  Utah  upheld 
and  injunction  granted.  Fintz  ▼. 
Levy,  (Sup.  1927)  221  App.  Div.  683, 
224  N.  Y.  S.  494. 

Geographical  limitation  of  five 
square  blocks  in  restrictive  covenant 
contained  in  bill  of  sale  for  barber 
shop  was  suflScient  to  compel  con- 
struction that  parties  intended  radius 
of  five  square  blocks  from  shop. 
Goos  V.  Pennisi,  1960,  10  A.D.2d  643, 
197  N.Y.S.2d  253,  amended  on  other 
grounds  10  A.D.2d  873,  202  X.Y.S.2d 
218. 

Restraining  clause  in  bill  of  sale 
that  seller  would  not  engage  in  the 
manufacture  of  doughnuts  or  crullers 
within  the  boroughs  of  Brooklyn, 
Manhattan  and  Queens  in  the  city 
of  New  York  for  five  years  was  not 
unreasonable  or  excessive.  Block  v. 
Gottesfeld,  1946,  68  N.Y.S.2d  30. 
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A  covenant  in  shoe  stamping  part- 
nership dissolution  agreement  by 
which  one  partner  agreed  not  to  en- 
gage in  such  business  for  20  years 
as  owner  or  as  employee  without 
naming  territory  in  which  restriction 
was  to  operate  was  not  necessarily 
unenforceable  because  its  restrictive 
effect  was  too  extensive  as  to  area, 
since  covenant  might  be  enforced  as 
far  as  is  necessary  to  protect  remain- 
ing partners  from  competition  of  re- 
tiring partner.  Goldstein  v.  Maieel, 
1947,  271  App.Div.  971,  67  N.Y.S.2d 
410. 

Under  a  contract  appointing  plain- 
tiffs as  defendant  manufacturer's  ex- 
clusive distributor  for  sale  of  phono- 
graphic greeting  cards  and  providing 
that  merchandiser  agreed  to  con- 
stantly analyze  the  retail  market  for 
greeting  cards,  defendant  was  not  en- 
titled to  sell  directiy  to  any  retailor 
within  or  without  the  territory  em- 
braced in  the  agreement  including  the 
larger  retail  stores,  since  if  it  could 
do  so,  it  would  be  in  direct  competi- 
tion with  plaintiff  who  was  assisting 
defendant  in  the  organization  of  its 
business  by  extending  credit  and 
otherwise.  Liederman  v.  Voco,  Inc., 
1947,  73  N.Y.S.2d  462. 

§  661.  General  Construction  of 
Contracts  in  Restraint  of 
Trade 

Restraint  Not  to  Be 
Extended  by  Construction. — MoCarty 
v.  Constable,  (Sup.  1827)  221  App. 
Div.  307,  223  N.  Y.  S.  484. 

Conclnslveness  of 
Judament<— Sellers  of  business  obtain- 
ing judgment  construing  restrictive 
covenants  of  sale  contract  were  bound 
by  contract  as  so  construed  and 
could  not  question  its  meaning  or 
application. — Dairymen's  Leagxie  Co- 
op. Ass'n  T.  Weckerle  (1937)  160 
Misc.  866,  291  N.Y.S.  704. 

Real  Estate  Salesmaa.— A  real  es- 
tate salesman's  covenant  in  his  con- 
tract of  employment  by  broker  that 
he  would  not  disclose  any  informa- 
tion, obtained  while  in  such  employ- 
ment, concerning  any  real  estate  or 
clients,  after  termination  of  contract, 
was  unenforceable  as  too  broad  in 
that  it  was  not  limited  to  trade 
secrets,  secret  lists  of  customers^  or 
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other  confidential  information.  Stein- 
feld  V.  Bonsen.  1043,  180  Miac  295, 
40  N.Y.S.2d  683,  modified  on  other 
sronnds  268  AppJMv.  336.  66  N.I. 
S.2d  722. 

A  real  estate  Mleeman's  covenant  in 
bis  contract  of  employment  b;  broker 
to  share  commissions  on  sales,  made 
by  him  after  termination  of  contract, 
to  customers  from  employer's  office 
or  met  while  in  such  employment,  was 
not  a  "covenant  in  restraint  of  trade 
or  employment",  nor  against  "public 
policy",  but  valid  and  enforceable.    Id. 

Settlement  of  Aetion.— Agreement 
to  settle  action  for  unfair  competition 
and  patent  infringement  affecting 
manufacture  and  distribution  of  en- 
graving machines  would  be  an  unrea- 
sonable restraint  of  trade  as  prohibit- 
ing manufacture  or  distribution  of 
such  machines  of  any  kind  or  descrip- 
tion without  limitation  as  to  time  and 
area,  if  construed  to  mean  any  and 
all  engraving  machines  rather  than 
machines  similar  to  those  described  in 
the  action.  New  Hermes,  Inc.,  v. 
Alexander.  1947,  78  N.y.S.2d  395. 

Particular  Contracts. — ^Where  in- 
tent of  parties  under  regulation  of 
competition  covenant  was  clearly  and 
unambiguously  set  forth,  effect  had 
to  be  given  to  such  intent  as  indi- 
cated by  language  employed.  Delau- 
cey  Kosher  Restaurant  &  Caterers 
Corp.  V.  Gluckstern,  1953,  305  N.X. 
250.   112  N.E.2d  276. 

Where  prior  to  making  of  contract 
giving  defendants,  in  action  for  in- 
junction against  competition,  exclu- 
sive right  to  sell  plaintiffs'  courses  in 
a  specified  area,  plaintiffs  had  main- 
tained price  standards  in  the  normal 
conrne  of  its  business,  price-fixing 
provisions  of  agreement  were  not  an 
illegal  restraint  on  trade.  Ingram  v. 
Bigelow,  1955,  138  N.Y.S.2d  217. 

Where  contract  prohibiting  seller 
from  directly  or  indirectly  interesting 
itself  in  any  publication  primarily 
dealing  with  distribution  of  radio  and 
television  sets,  parts  and  accessories, 
except  that  the  seller  might  continue 
to  publish  its  magazine  called  "EHcc- 
trical  Merchandising,"  the  seUer's 
devotion  of  an  issue  of  such  publica- 
tion to  the  entire  field  of  distribution 
of  radio  and  television  sets,  parts 
and  accessories  would  be  a  violation 
of    the    contract.    Caldwell-Clements, 


Inc.  V.  McGraw-Hill  Pub.  Co.,  1949, 
197  Mine.  691,  93  N.X.8.2d  482,  af- 
firmed 277  AppJMv.  767.  97  N.Y.S.2d 
S38.  appeal  denied  277  App.Div.  974. 
100  N.Y.S.2d  225. 

Purpose  and  Spirit.— The  purpose 
to  be  achieved  by  a  contract  limiting 
competition  and  the  spirit  of  the  con- 
tract control  rather  than  the  strict 
meaning  of  the  words  used  in  their 
commonly  accepted  meanings.  Cald- 
well-Clements,  Inc.,  v.  McGraw-Hill 
Pub.  Co.,  1949,  197  Jlisc  691,  93  N. 
y.S.2d  482. 

A  contract  restricting  competition 
must  be  so  construed  as  to  give  ef- 
fect to  its  purpose  and  to  strike  down 
such  action  as  defeats  it.    Id. 

Legality  of  agreements. — Restrictive 
covenants  in  a  contract  are  legal  up 
to  the  point  where  they  become  op- 
pressive. Gold  Bond  Stamp  Co.  of 
New  York  v.  E.  F.  MacDonald  Stamp 
Co.,  1902,  17  A.D.2d  17,  230  N.Y.S.2d 
467. 

§  562.    Assignment  of  Bestiictive 
Contract 

Enforcement  of  Setttic- 
tive  Covenant  by  Pnrchaaer  of  Bnti- 
ness  Benefited  by  Restriction. — 
Jochum  V.  Kidgewood  Fie  Baking  Co., 
1924.  210  App.I>iv.  428,  206  N.Y.a 
252. 

S  563.    Bemedy  by  Way  of  In- 
junction 

Restrictive  Covenants 
May  Be  Enforced  in  Equity. — Smith 
V.  Moles,  (Sup.  1927)  130  Misc.  SflS, 
223  N.Y.S.  637;  Merit  Dairy  Products 
Corp.  V.  Gordon.  (1934)  242  App.Div. 
790,  275  N.Y.S.  476;  Wirth  &  Hamid 
Pair  Booking  Co.  v.  Wirth,  (1934)  265 
N.Y.  214,  192  N.E.  297,  mod   (1934) 

289  N.Y.S.  709,  240  App.Div.  413,  mo- 
tion gr  and  rearg  den  (1934)  2^  N 
Y.  510,  193  N.B.  295;  Foster  v. 
White  (1987)  273  N.Y.  596,  7  NJl. 
2d  710.   affirming  248  App.Div.  461, 

290  N.Y.S.  394;  Markowita  v.  Ta- 
bakin  (1937)  250  App.Div.  768.  293 
N.Y.S.  768:  Foster  v.  White  (1936) 
248  App.Div.  451.  290  N.Y.S.  394,  af- 
firmed (1937)  273  N.Y.  696,  7  N.n 
2d  710. 

Injtuction  to  Prevent  Breach  of 
Restrictive    Covenant   by    SeOK  of 
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Biuiiieu. — ^Bernfeld  ▼.  Freedenberg, 
(Sup.  1926)  126  Misc.  646,  211  N.  T. 
S.  682;  Dairymen's  Leacne  Co-op. 
Ass'n  V.  Weckerle  (1937)  100  >Iia«. 
866.  2»1  N.T.S.  704. 

Where,  under  regulation  of  com- 
petition covenant,  defendants  were 
entitled  to  use  surname  "Gluckstern" 
in  restaurant  business  witliout  a  ter- 
ritorial restriction  but  they  could  not 
represent  their  business  as  being 
part  of  that  of  plaintiff's  predeces- 
sors, defendants'  use  phrases,  "Orig- 
inal Gluckstern's"  and  "Two  Gen- 
erations of  Service"  at  site  across 
the  way  from  entrance  of  plaintiff's 
restaurant  was  properly  restrained, 
but  the  location  alone  did  not  con- 
stitute violation  of  covenant.  Delan- 
cey  Kosher  Restanrant  &  Caterers 
Corp.  V.  Gluckstern,  1963.  305  N.Y. 
250,    112   N.E.2d   276. 

Injunction  to  Prevent  Breach  of 
Sestrictive  Covenant  by  Pnichaser  of 
Land. — ^McCain  Kealty  Co.,  Inc.  v. 
Aylesworth,  (Sup.  1926)  128  Misc. 
408.  219  N.  y.  S.  69. 

Covenant  as  to  Constmction  of 
Garage.— Where  the  plaintiff  re- 
covered a  default  Judgment  in  an  ac- 
tion to  restrain  the  defendant  from 
erecting  a  garage  in  violation  of  a 
covenant  which  prohibited  the  erec- 
tion of  a  garage  within  seven  feet  of 
the  property  line,  and  tlte  judgment 
was  broader  than  the  restrictions  con- 
tained in  the  deed  in  that  it  re- 
strained the  erection  of  a  garage 
upon  the  premises  even  though  it  did 
not  violate  the  restrictive  covenant, 
the  court  directed  that  the  judgment 
be  modified  to  conform  to  the  restric- 
tions. Smith  V.  Moles,  (Sup.  1927) 
130  Misc.  399,  223  N.  Y.  6.  637. 

Agreement  Not  Necessarily  Tnen- 
foreeable  because  Its  Restrietlve  Ef« 
feot  Is  too  Extensive.— Wldder  Dye  ft 
Chemical  Co.  v.  U.  S.  Marking  Tag 
Co..  (1984)  241  App.Div.  703,  26©  N 
Y.8.  802. 

Agreement  May  Be  Enforoed  So 
Far  as  Is  Necessary  to  Protect  Plain- 
tiff from  Competition.— Widder  Dye  & 
Chemical  Co.  v.  U.  S.  Marking  Tag  Co., 
(1084)  241  App.Div.  703,  260  N.T.S. 
802. 

Provisions  of  contracts  for  cancplla- 
tion  of  contracts  for  sale  of  trading 
stamps  to  retail  merchantH  upon  giv- 


ing 46  days'  written  notice  and  pro- 
hibiting use  of  competitive  stamps  for 
a  period  of  60  days  were  valid  and  en- 
forceable, and  plaintiff  was  entitled  to 
injunction  restraining  defendant,  who 
was  a  competitor  in  trading  stamp 
business,  and  former  employees  of 
plaintiff  from  soliciting  such  mer- 
chants to  breach  their  contracts  with 
plaintiff  and  to  enter  into  contracts 
with  defendant  and  to  use  defendant's 
stamps.  Gold  Bond  Stamp  Co.  of  New 
York  v.  E.  P.  MacDonald  Stamp  Co., 
1962.  17  A.D.2d  17,  230  N.Y.S.2d  467. 

Aotion   by   Violator  of   Conlraot.— 

Where  contract  for  sale  of  accounting 
business  required  purchasers  to  pay 
royalties  to  seller  and  required  seller 
not  to  practice  accountancy  in  three 
states  for  period  of  10  years  as  prin- 
cipal or  agent  for  any  other  office  than 
that  of  purchasers,  seller  held  jus- 
tified in  resuming  practice  of  bis  pro- 
fession upon  purchasers'  failure  to 
pay  purchase  price  in  full  as  agreed, 
and  hence  seller  could  not  be  enjoined, 
from  practicing  his  profession,  since 
restrictive  negative  covenant  was  part 
of  contract.  Kortjohn  v.  Adams 
(1936)  248  App.Div.  106,  288  N.Y.S. 
1036. 

Condition  of  Employment. — Corpo- 
ration could  not  recover,  in  actioB 
to  restrain  individual  from  condnct- 
ing  furniture  and  undertaking  busi- 
ness in  certain  counties  for  ten  yeare 
in  violation  of  contract,  unless  corpo- 
ration showed  that  it  had  performed 
its  part  of  contract  which  required 
corporation  to  employ  individual  for 
ten  years.— Voorhees  &  Hobart  v.  Ho- 
bart  (1937)  261  App.Div.  Ill,  2S6 
N.Y.S.  616. 

Injunction  to  Enforce 
Kmployee's  Restrictive  Covenant. — 
Altschul-Batterson  Co.  v.  Markowitz, 
(Snp.  1926)  213  App.  Div.  769,  210 
N.  Y.  S.  606;  Eldridge  v.  Milo,  (Sup. 
1927)  129  Misc.  666,  222  N.  Y.  S. 
420;  Merit  Dairy  Products  Corp.  v. 
Gordon,  (1934)  242  App.Div.  790,  275^ 
N.Y.S.  476. 

Negative  covenants  in  employment 
contract,  which  limit  employment  in 
competitive  business,  are  enforceable, 
where  employee's  disclosure  of  infor- 
mation and  knowledge,  acquired  by 
him,  of  employer's  production  and 
manufacturing  processes,  to  competi- 
tor, would  harm  employer's,  business. 
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bat  right  to  injanction  against  sach 
disclosure  is  factual  issue.  Eraser 
Co.  V.  Kaofman,  1955,  138  N.7.S.2d 
743. 

An  injunction  pendente  lite  will 
be  denied  in  an  action  by  the  owner 
of  chain  stores  to  restrain  the  de- 
fendant from  entering  the  employ  of 
a  competitor,  where  it  appears  that, 
while  the  defendant  was  employed  by 
the  plaintiff  under  a  contract  which 
provided  that  defendant  would  not 
divulge  any  business  methods  or 
trade  secrets  and  would  not  enter  the 
employ  of  a  competitor  for  five  years 
after  the  termination  of  defendant's 
services,  the  defendant  was  employed 
by  a  competitor  as  a  branch  mana- 
ger; that  there  were  no  trade  secrets 
or  secret  formulas  which  defendant 
could  reveal;  that  the  defendant's 
services  were  not  unique;  and  that  the 
defendant  did  not  enter  the  employ 
of  plaintilTs  competitor  in  the  same 
city  in  which  he  worked  for  the  plain- 
tiff as  branch  manager.  Julian  Gold- 
man Stores,  Inc.  v.  Mitchell,  (Sup. 
1926)   126  Misc.  229,  214  N.  Y.  8.  3. 

General  rules  applicable  to  re- 
strictive covenants  in  sales  of  buai- 
ness  and  good  will  govern  agreement 
imposing  restraint  on  right  of  em- 
ployee to  engage  in  competitive  aerv- 
ice  after  termination  of  contract  of 
service.— Foster  v.  White  (1936)  248 
App.EHv.  401,  290  N.T.S.  394,  affirm- 
ed (1937)  273  N.Y.  69«.  7  N.E.2d 
710. 

Employee  may  be  restrained  from 
violating  agreement  not  to  engage  in 
same  line  of  business  as  employer, 
either  for  himself  or  in  behalf  of,  or 
in  conjunction  with,  others  after  em- 
ployment  under  contract  containing 
such  restrictive  covenants  has  been 
terminated.    Id. 

Limitations  as  to 
Time  and  Area.— That  employee's  cov- 
enant restricting  practice  of  pro- 
fession is  unlimited  as  to  time  win 
not  preclude  grant  of  injanction  re- 
straining its  violation  where  area  of 
restraint  is  limited  and  reasonable.— 
Foster  v.  White  (1938)  248  App.Dlv. 
451,  290  N.Y.8.  394.  affirmed  (1987) 
278  N.Y.  598.  7  N.B.2d  710. 

Effeot  of  Stipniatioa 
for  Uqaidated  DamaOM,- Foster  «. 
White  (1936)  248  App.I>iv.  4S1,  290 


N.Y.S.  394.  affirmed  (1887)  273  MX 
596,  7  N.BJ2d  710. 

Salt  for  InjMnetiea 
Against  Breaoh  of  Contraot  Ineonsist- 
ent  with  Claim  for  Damages  Caused 
by  Same  Breaoh. — Wirth  &  Hamid 
Fair  Booking  Co.  v.  Wirth,  (1934)  265 
N.Y.  214,  192  N.E.  297,  mod  (1934) 
269  N.Y.S.  709,  240  App.Div.  413,  mo- 
tion gr  and  rearg  den  (1934)  265  N.Y 
510,  193  N.E.  295. 

Onreasonableneds  of 
the  contract  is  ground  for  the  refusal 
of  a  court  of  equity  to  enforce  it. 
Kaumagraph  Co.  v.  Stampagraph 
Co.,  (1923)  236  N.  Y.  1,  13S  N.  £. 
48S. 

Injanction  will  l>e  denied  if  the  re- 
striction against  employee's  engaging 
in  rival  business,  though  valid  at  law, 
is  not  reasonable.  New  York  Linen 
Supply,  etc.,  (k).  v.  Schachter,  (Sup. 
Sp.  T.  1026)  126  Misc.  806,  212  N.  Y. 
S.  72. 

Plaintiff  is  not  entitled  to  an  in- 
junction restraining  the  violation  of 
a  covenant  in  a  lease  prohibiting  the 
defendant  lessee,  an  ordinary  cutter 
and  workman  on  furs  without  any 
peculiar  genius,  from  eng^aging  in 
business  other  than  in  plaintiff's 
place  of  business  daring  the  term  of 
said  lease,  where  there  is  no  proof 
that  the  services  of  the  lessee  are 
unique  and  extraordinary,  and  can- 
not be  replaced.  Merl  v.  Richfield- 
Jenks,  (Sup.  Sp.  T.  1926)  126  Misc. 
318,  209  N.  Y.  S.  630. 

An  agreement  by  an  employee, 
unrestricted  as  to  time  though  re- 
stricted as  to  space,  not  to  re-en- 
gage in  a  business  similar  to  that 
of  his  employer  is  not  on  the  same 
footing  as  a  similar  contract  by 
a  vendor  on  the  sale  ot  a  bnsinesa, 
and  the  court  will  refuse  to  enforce 
it,  if  not  reasonably  necessary  for 
the  protection  of  the  employer.  Kau- 
magraph Co.  V.  Stampagraph  Co., 
(Sup.  1921)  197  App.  Div.  66,  188  N. 
Y.S.  678,  affirmed  (1928)  23S  N.Y.  1. 
138  N.E.  485. 

Contract  Involving  Service*  Ordi- 
nary  in  Character  mt  Enforceable 
by  Injimction. — Clark  Paper,  etc.,  Co. 
V.  Stenacher,  (1923)  236  N.  Y.  312, 
140  N.B.  706,  reversing  10S  App. 
Div.  924  mem.,  184  N.  Y.  S.  914; 
Bldridge  v.   M31o.    (Sup.    1927)    129 
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Misc.  666,  222  N.T.S.  420;  Voorhees 
&  Hobart  t.  Hobart  (1837)  2S1  App. 
DiT.  111.  296  N.I.S.  616. 

Test.— In  action  to  enjoin  employe* 
from  pracacing  profeesion  contrary 
to  restrictive  covenants  of  employ- 
ment contract,  test  to  be  applied  is 
whether  injunction  is  necessary  and 
reasonable  for  protection  of  employ- 
ers' property  and  good  will,  and 
whether  it  is  anreasonable,  nnjast, 
or  oppressive  to  employee. — Foster 
V.  White  (1936)  248  App.Div.  461, 
290  N.X.8.  394,  afBrmed  (1987)  273 
N.T.    596.    7    N.E.2d   710. 

Equity  will  not  restrain  breach  of 
covenant  for  personal  services  in 
ordinary  employment  case  unless  serv- 
ices are  of  peculiar  merit  or  char- 
acter.—Poster  V.  White  (1936)  248 
App.Div.  451.  290  N.T.S.  304,  affirm- 
ed (1937)  273  N.T.  696,  7  N.B.2d 
710. 

Five  Year  Umitation.— Towel  serv- 
ice company  held  entitled   to  enjoin 


specific  performance  of  negative  cove- 
nants contained  in  employment  con- 
tract of  former  employee,  limiting  hia 
business  activities  for  five  years  aft- 
er termination  of  his  employment  both 
as  to  former  employee  and  as  to  his 
codefendant,  who  allegedly  had  notice 
of  contract  terms. — Markowitz  v.  Ta- 
bakin  (1937)  250  App.Div.  768,  298 
N.T.S.  768. 

Injunction  against  corporate  stock* 
holders. — Agreement  between  individ- 
ual stockholders  and  corporation, 
which  restricted  stockholders  from 
engSging  in  any  business  similar  to 
that  of  corporation  so  long  as  they 
continued  to  be  stockholders,  was 
not  unreasonable  restriction  of  liber- 
ty, and  stockholders  would  be  enjoin- 
ed from  engaging  in  similar  business 
In  New  Jersey,  and  specific  perform- 
ance would  be  required.  Simons  v. 
Pried.  1951,  302  N.I.  323,  98  N.B 
2d  466. 


Monopolies 


§  564.    In  0«neral 

Statutory  Modiflcation.  Subdivision 
1  of  McKinney's  General  Business 
Law,  §  340,  as  amended  by  L.I957, 
c.  893,  S  1.  eff.  July  1,  1957.  provides: 

"Every  contract,  agreement,  ar- 
rangment  or  combination  whereby 

"A  monopoly  in  the  conduct  of  any 
business,  trade  or  commerce  or  in 
the  furnishing  of  any  service  in  this 
state,  is  or  may  be  established  or 
maintained,  or  whereby 

"Competition  or  the  free  exercise  of 
any  activity  in  the  conduct  of  any 
business,  trade  or  commerce  or  in  the 
famishing  of  any  service  in  this  state 
is  or  may  be  restrained  or  whereby 

"For  the  purpose  of  establishing  or 
maintaining  any  such  monopoly  or  un- 
lawfully interfering  with  the  free  ex- 
ercise of  any  activity  in  the  conduct 
of  any  business,  trade  or  commerce 
or  in  the  furnishing  of  any  service  in 
this  state  any  business,  trade  or  com- 
merce or  the  furnishing  of  any  service 
is  or  Djay  be  restrained,  is  hereby 
declared  to  be  against  public  policy, 
illegal  and  void." 

Subdivision  6  of  McKinney's  Penal 
Law,  §  580,  as  amended  by  L.1957,  c. 


893,  §  6,  eff.  July  1,  1957,  omitted 
provisions  relating  to  trade  or  com- 
merce. 

Subdivisions  2  and  3  of  McKinney's 
General  Business  Law,  §  340  were  re- 
numbered 3  and  4,  and  a  new  subdivi- 
sion 2  was  added,  effective  July  1, 
1948  as  follows:  "Subject  to  the  ex- 
ceptions hereinafter  provided  in  this 
section,  the  provisions  of  this  article 
shall  apply  to  licensed  insurers,  li- 
censed insurance  agents,  licensed  in- 
surance brokers,  licensed  independent 
adjusters  and  other  persons  and  or- 
ganizations subject  to  the  provisions 
of  the  insurance  law,  to  the  extent 
not  regulated  by  provisions  of  article 
eight  of  the  insurance  law;  and  fur- 
ther provided,  that  nothing  in  this  sec- 
tion shall  apply  to  the  marine  insur- 
ances, including  marine  protection 
and  indemnity  insurance  and  marine 
reinsurance,  exempted  from  the  op- 
eration of  article  eight  of  the  in- 
surance law." 

Co-operative  Associa- 
tion of  Dairymen.— Restrictive  cove- 
nants in  contract  whereby  milk  busi- 
ness was  sold  to  co-operative  associa- 
tion of  dairymen  could  not  be  avoid- 
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•d  on  groand  that  covenanta  tended 
to  create  monopoly,  since  under  state 
refulation  monopol;  or  combination 
could  not  exploit  milk  producers  or 
consumers.— Dairymen's  League  Ck>- 
op.  Ass'n  T.  Weckerle  (1937)  100 
Misc.  866.  291  N.Y.S.  704. 

Co-operative  association  of  dairy- 
men organised  to  relieve  difficulties 
and  needs  of  milk  producers,  to  pro- 
vide outlet  for  and  to  market  milk  and 
milk  products  of  its  members,  held 
legal  organization  being  exempt  from 
state  anti-monopoly  laws,  as  against 
contention  that  restrictive  covenant 
contained  in  contract  whereby  defend- 
ants sold  milk  business  to  association 
was  void  as  tending  to  create  monop- 
«ly.    Id. 

Sale  by  Mannfactnrer 
Solely  through  Asents. — An  agree- 
ment, so-called  a  "aniform  domestic 
sales  agents'  contract,"  by  which  the 
defendants  consigned  a  patented  com- 
modity to  certain  agents  selected  by 
said  defendants,  who  in  turn  sold  to 
the  ultimate  consumer  upon  a  com- 
mission basis,  remitting  Uie  proceeds 
of  the  sale,  less  commissions,  to  the 
-defendants,  is  not  violation  of  sec- 
tion 340  of  the  General  Business  Law 
commonly  known  as  the  Donnelly 
Anti-Trust  Law.  Landauer  v.  Bard- 
Parker  Co.,  (Sup.  1925)  126  Misc. 
461,  210  N.  Y.  S.  635. 

Becovery  by  Member  of  Monopo- 
listic Combination  for  (loods  Sold. — 
"A  buyer  cannot  justify  a  refusal  to 
pay  for  what  he  has  bought  and 
received  by  proving  that  the  seller 
had  previously  entered  into  an  ille- 
gal combination  with  others  with 
reference  to  sales  of  its  product.  The 
Illegality  in  such  a  case  is  collateral 
and,  in  an  action  for  the  price  of  the 
goods,  the  court  is  not  called  upon 
to  enforce  a  contract  tainted  with 
illegality  or  contrary  to  public 
policy.  The  mere  fact  that  the 
plaintiff  is  a  member  of  an  illegal 
combination  does  not  prevent  it  in 
law  from  selling  goods  affected  by 
«uch  combination  or  from  recovering 
their  value.  Connolly  v.  Union 
Sewer  Pipe  Co.,  184  U.  S.  640;  Na- 
tional Distilling  Co.  v.  Cream 
-C9ty  Importing  Co.,  88  Wis.  358; 
Chicago  Wall  Paper  Mills  ▼.  G«n- 
•eral  Paper  0>.,  147  Fed.  491:  Wia- 


wmll  T.  Scott,  86  Fed.  671.  See  27 
Cye.  905,  906.  The  Donnelly  Act 
declares  illegal  the  dealers'  agree- 
ment restraining  competition,  not 
the  agreement  of  sale  by  a  dealer  to 
a  purchaser.  That  act  condemns 
not  the  carrying  on  of  business  but 
conspiracy  restraining  others  from 
carrying  it  on  freely."  Per  Martin, 
J.  Milton  Schnaier  (Tontracting 
Oirp.  V.  International  Tailoring  Co., 
(Sup.  1022)  119  Misc;  673.  197  N. 
¥.  S.  640. 

Combination  between  Plnmbeia  U 
Advance  Price  foi  Worlc —  in  Milton 
Schnaier  Contracting  Corp.  v.  In- 
ternational Tailoring  Co.,  (Sup. 
1023)  205  App.  Div.  627,  199  N.  7. 
S.  602,  reversing  119  Misc.  673,  197 
N.  Y.  S.  646,  where  the  defendant  in 
an  action  to  recover  the  balance  dne 
for  plumbing  work  was  permitted  to 
show  that  he  was  induced  to  accept 
the  plaintiffs'  bid  through  a  con- 
spiracy amongst  the  plumbers  to  ad- 
vance all  bids  to  do  plumbing  work, 
McAvoy,  J.,  says:  "The  rule  has 
been  frequently  asserted  both  in  the 
state  and  federal  courts  that  the 
mere  fact  that  a  plaintiff  is  a  mem- 
ber of  an  illegal  combination  does 
not  prevent  it  in  law  from  selling 
goods  affected  by  such  combination 
or  from  recovering  their  value  (Con- 
nolly V.  Union  Sewer  Pipe  Co.,  184 
U.  S.  640;  National  DistilUng  Co. 
V.  Cream  City  Importing  Ck>.,  88 
Wis.  362;  The  Charles  E.  Wiswall. 
86  Fed.  Bep.  671),  and  in  27  Cye- 
805  there  is  a  similar  text  author- 
ity for  this  rule.  If  the  ill^ality 
is  collateral  and  the  court  is  not 
aaked  to  enforce  a  claim  pronounced 
against  public  policy,  a  buyer  can- 
not justly  refuse  to  pay  for  what 
he  has  bought,  or  to  compensate  for 
labor  performed  by  proving  that  tlu 
seller  is  concerned  in  a  combination 
in  restraint  of  trade  or  an  illegal 
conspiracy  to  prevent  free  compe- 
tition in  the  supply  and  price  of 
commodities  in  common  use.  But 
in  this  instance  the  price  fixed  and 
bid  arrangement  engaged  in  affected 
thia  contract,  and  the  servicea  per- 
formed thereunder,  because  It  was 
directly  coneemed  with  fixing  this 
specific  price;  and  since  the  mit  is 
baaed  up<Hi  a  claim  for  a  mm  wkU 
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the  defense  shows  was  the  pries 
agreed  upon  in  the  unlawful  com- 
bination, and  the  balance  is  the 
difference  between  that  price  and 
the  price  which  was  originally  sub- 
mitted to  Hettrick  by  plaintiff  as  a 
reasonable  figure,  and  a  small  sum 
in  excess  of  which  amount  has  al- 
ready been  paid  by  defendant  to 
plaintiff,  it  would  be  straining  the 
rule  too  far  to  refuse  to  permit 
these  tacts  to  be  shown  in  the  suit 
on  work,  labor,  services  and  ma- 
terials." 

§  565.  Oombinations  and  Agree- 
ments to  Fix  Prices  Generally 
j^eement  between 
companies  engaged  in  shrinking  of 
woolen  goods  fixing  minimum  prices 
and  restricting  field  from  which  work 
might  be  accepted  by  each  is  not 
illegal  either  under  the  common  law 
or  section  340  of  the  General  Busi- 
ness Law.  K.  Y.  Clothing  Manufac- 
turers' Exch.  V.  Textile  Finishers 
Assn.,  (Sup.  1933)  238  App.  Div.  444, 
266  N.  y.  S.  105. 

At  common  law  and  nnder  McKin- 
ney's  Oeneral  Business  Law,  }  340 
and  McKinney's  Penal  Irftw,  §  580 
and  McKinney's  Stock  Corporation 
Law,  S  23,  dedaring  void  agreements 
for  a  monopoly  or  in  restraint  of 
trade,  defining  and  punishing  con- 
spiracy, and  prohibiting  corporate 
combinations  for  a  monopoly  or  for 
unlawful  restraint  of  trade,  horizontal 
price  fixing,  or  price  fixing  among 
competitors,  actual  or  potential,  is 
banned.  Alexander's  Department 
Stores  V.  Ohrbacb's,  Inc.,  1043,  180 
Miae.  18,  40  N.T.S.2d  681,  reversed  va 
other  groonds  266  App.Div.  635,  42  N. 
T.S.2d  703,  appeal  dismissed  291  N.Y. 
707, 52  N.B.2d  006. 

§  567.    Contracts  to  Corner  Mar- 
ket 

Statutory  Modifications.  Subdirision 
6  of  McKinney's  Penal  Law,  §  580,  as 
amended  by  L.1957,  c.  803,  S  6,  elf. 
July  1,  1057,  omitted  provisions  re- 
lating to  trade  or  commerce. 

9  670.    Prioe    Fixing    Agreement 
by  Single  Manwfactnrer 
Fixing  Resale  Prlces^At  common 
law   and   under  McKinney's   General 


Business  Law,  }  340,  and  McEIinney's 
Penal  Law,  i  580  and  McKinney's 
Stock  Corporation  Law,  S  23,  de- 
claring void  agreements  for  monopo- 
lies or  in  restraint  of  trade,  defining 
and  punishing  conspiracy  and  prohib- 
iting corporate  combinations  for  mon- 
opoly or  in  restraint  of  trade,  a  ver- 
tical agreement  between  a  single  man- 
ufacturer and  his  retailer  fixing  re- 
sale prices  is  legal.  Alexander's  De- 
partment Stores  V.  Obrtmch's,  Inc., 
1043,  180  Misc.  18,  40  N.;.S.2d  631, 
reversed  on  other  gronnds  266  App.Div. 
635,  42  N.T.S.2d  703,  appeal  dismissed 
291  N.T.  707,  62  NJ3.2d  605. 

§  571.    Labor  Unions 

Statutes  Cited  in  Text.  McKin- 
ney's Labor  Law  of  1000,  |{  15,  16  is 
now  Labor  Law  of  1921,  »  206,  200. 
Statutory  Exemp- 
tion of  Labor  Unions.— Provision  of 
statute  which  exempts  bona  fide  labor 
unions  from  application  of  statute 
making  contracts  for  monopoly  or  in 
restraint  of  trade  illegal  held  to  ren- 
der contract  in  restraint  of  trade  valid 
also  as  to  trade  association  contract- 
ing with  labor  union,  since  contract 
could  not  be  effective  as  to  one  signa- 
tory and  ineffective  as  to  the  other. — 
American  Fur  Mf  rs.'  Ass'n  v.  Associ- 
ated Fur  Coat  &  Trimming  Mfrs. 
(1937)  161  Misc.  246,  291  N.Y.S.  610, 
affirmed  (1937)  251  App.Div.  708,  296 
N.Y.S.  1000. 

An  agreement  by  an 
employee  not  to  join  any  labor  luioii 
in  not  against  public  policy.  Vail- 
Ballon  Press  v.  Casey,  192S,  12S  Misc. 
680,  212  N.Y.S.  118. 

§  572.    Labor  Union  and  Employ- 
ers' Association  Agreements 

Agreement  between 
Labor  Union  and  Employers^ — Maisel 
▼.  fiigman,  (Sup.  Sp.  T.  1924)  183 
lUae.  714,  205  N.  Y.  S.  807. 

Labor  union  heU  entitled  to  en- 
join threatened  breach  of  agreement 
made  with  employers  in  settlement  of 
legally  called  and  properly  conducted 
strike.— Wasserstein  v.  Beim  (1987) 
163  Misc.  160,  294  N.Y.S.  439. 

£!mployers  could  not  avoid  agree- 
ment entered  into  in  settlement  of 
strike  on  theory  that  they  wera 
forced  into  agreement  by  dnrean,  in 
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that  strike  was  called  at  height  of 
employers'  busy  season  so  as  to  con- 
stitute economic  pressure  which  de- 
stroyed  employers'  freedom  of  Toli- 
tiod,  where  employers  operated  under 
agreement  for  nearly  three  months 
and  until  busy  season  had  passed  be- 
fore  repudiating  agreement.    Id. 

Strilce,  called  at  height  of  employ- 
ers' busy  season,  which  arose  oat  of 
employers'  failure  to  abide  by  de- 
cision of  arbitrator  with  rnnpect  to 
wages  for  holiday  worlt,  held  legal, 
precluding  employers  from  repudiat- 
ing, before  its  expiration  and  after 
busy  season  passed,  agreement  enter- 
ed into  in  settlement  of  strike.    Id. 

&  contract  between  labor  union  and 
coal  companies  prohibiting  companies 
from  loading  trucks  of  dealers,  ped- 
dlers and  trnclnnen  not  belonging  to 
onion,  pursuant  to  which  coal  com- 
panies refused  to  sell  to  coal  ped- 
dlers, driving  their  own  tracks  and 
engaging  no  help  and  selling  coal  at 
retail  in  small  quantities  and  not  be- 
longing to  union,  did  not  contravene 


"public  policy,"  notwithstanding  that 
operation  of  contract  materially  in- 
terfered with  business  operations  of 
peddlers,  and  that  companies  urged 
peddlcrfl  to  join  union.  Leila  v.  Rnbel 
Corporation,   1941,  26  N.X.S.2d   S48. 

Closed  Shop  AorMmeiit>-"Caoaed 
shop"  agreements  between  trade  na- 
ion  and  employer  is  valid.  Murphy  v. 
Biggins.  1839.  12  N.Y.S.2d  913,  af- 
firmed 260  App^Div.  864,  23  N.;jB. 
2d  662. 

Colleotive  Bargaining  AgrMmeat— 
A  collective  bargaining  agreement  be- 
tween association  of  cleaners  and 
dyers  and  union  of  their  employees, 
providing  that  "commissioner"  trans- 
fer to  another  employer  without  eon- 
sent  of  union  and  emidoyer  or  ap- 
proval of  impartial  chairman,  was  not 
invalid  as  in  restraint  of  trade  and 
violating  Anti-Trust  Act,  15  U.S.CJL 
a  1-7,  15,  note,  and  Donnelly  Act, 
McKinney's  General  Business  Law,  { 
340.  In  re  General  Dry  Cleaoen, 
1947,  76  N.r.S.2d  615. 


Restrictions  on  Alienation  of  Property 


§  676.    In  Oeaeral 

Statutory  Modifications.  The  limita- 
tion period  for  suspension  of  power 
of  alienation  of  personal  and  real 
property,  as  provided  in  McKinney's 
Personal  Property  Law,  §  11,  and 
Real  Property  Law,  §  42,  was  modi- 
fied by  L.1958,  cc.  152  and  153,  L. 
1960,  c.  448. 

Kestriction  on  Alien- 
ation of  Stock. —  Re  Kraus,  (Surr. 
Ct.  1022)  120  Misc.  21,  197  N.  Y.  S. 
080. 

An  agreement  be- 
tween stockholders  that  no  stock- 
holder should  sell  his  stock  without 
first  giving  to  the  other  stockhold- 
ers, who  were  parties  to  the  agree- 
ment,  an  option   to  purchase,   while 


good  between  the  parties,  in  no  way 
affects  the  corporation.  Be  Haecker, 
(Sup.   192fi)   212  App.  DiT.  167,  207 

N.  Y.  8.  661. 

Assignment,  restrictions  on.— Con- 
tract prohibiting  assignment  of  rights 
thereunder  is  not  violative  of  public 
policy  in  favor  of  free  alienation  of 
property.  Allhusen  v.  Caristo  Const. 
Corp.,  19.52.  .i03  N.Y  446.  103  N.E. 
2d  891.  37  A.L.R.2d  1245. 

Alienation  of  property  after  death. 

— Agreements  restricting  alienability 
of  property  after  death  will  be  up- 
held ;  but  for  an  agreement  to  operate 
as  such  restriction,  that  oonsequoice 
must  be  clearly  expressed.  Storer  v. 
Ripley.  1958,  12  Misc2d  662,  178  N.Y. 
S.2d  7. 


BestrietioiM  on  Use  of  Property 
Beal  Pioperty 


fled.  Louis  Friedman  Realty  Co, 
Inc.  T.  De  Stefan,  (Sup.  App.  T. 
1926)  127  Mine.  608,  217  N.  T.  B.  Hi. 


§  677, 

Express  words  of  re- 
striction unnecessary  where  the  lan- 
guage used  shows  that  no  other  use  Reference  to  Restrie- 
was  to  be  permitted  than  that  speci-  tioss  in  Foimer  Deeds. — ^A  provisfam 
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in  a  contract  for  the  sale  of  land, 
providing  tliat  tlie  property  sold  is 
"subject  to  covenautB  aiiU  rei>trieii<» 
in  former  deeds  protiibiting  business 
buildings  or  carrying  on  of  any  trade 
noxious  trade,"  covers  only  such  le- 
■trictions  in  a  former  deed  as  relate 
to  buildings  and  noxious  trades  and 
does  not  include  other  restrictions 
contained  in  said  deed.  Accordingly, 
the  vendor  cannot  compel  the  specific 
performance  of  the  land  contract 
where  it  appears  that  the  property  is 
nbjeet  to'  restrictions  in  the  former 
d«ed  not  included  within  the  provi- 
sion of  th«  contract  of  sale.  Lehman 
T.  Reiner,  (Sup.  1926)  126  Misc.  469, 
214  N.   T.  498. 

OcMpatlon  by  Negro. 
— Ridgwar  T.  Cockbnm  (1937)  168 
Miae.  Sll.  206  N.Y.8.  »S6. 

Restrictiona  Limiting 
Um  to  Dwelling  Pnrpoaea  Valid  and 


Enforceable. — Evangelical  Lutheran 
chu'ch  V.  Sahlem,  (1930)  264  N.  V. 
161,  172  N.E.  455. 

Restrictions  as  to 
Dwellings  Standing  'Certain  Distance 
Irui.  •  ^iiuel.'  McCoib'  Uealt;  Co., 
Inc.  V  Aylesworth,  (Sup.  1026)  i28 
Misc.  408,  219  N.  Y.  S.  59. 

Removal  of  Waste  from  Premises. 
— Todisco  V.'  Hshman  Realty  &  Const. 
Co.,  1946,  62  N.Y.S.2d  458. 

§  578.    Personal  Property 

Seizure  of  Property. 
—Provision  of  <!on<utional  sales  agree- 
meat  that  seller  might,  without  de- 
mand or  notice,  enter  buyer's  prem- 
ises and  by  force,  with  or  without  dn« 
process  of  law,  seise  merchandise 
without  civil  or  crimlna}  liability 
therefor  held  void  as  against  pubHc 
policy.— Stnrman  v.  Polito  (lu.17)  161 
&fisc.  636.  291  K.Y.S.  621. 


Gambling  Contracts  OeneraU^ 


§  679.    In  General 

Wagering  Contract 
not  Hecassarily  Illegal  at  Common 
Law.— Thuna  v.  Wolf,  (City  Ct 
1927)  130  Misc.  306,  223  N.  Y.  S. 
766;  Bernstein  v.  Puerth,  (N.  Y. 
Manic.  Ct.  1928)  132  Misc.  343,  229 
N.  Y.  8.  791. 

Some  Wagers  En- 
forceable at  Common  Law. — Thuna 
T.  Wolf,  (City  Ot  1927)  130  Misc. 
306,  223  N.  Y.  8.  766. 

Issurance  Policy  Pay- 
aMe  to  Beneflelary  without  Insurable 
Interest  In  Life  of  Insured  as  Wager- 
ing Contraot.— See  §  395.  infra. 

§  680.    Statutory        ProUbitionB 
Oenerally 

Relationship  of  Par- 
ties.—Agreement  by  which  mother 
was  to  convey  to  son-in-law  half  of 
proceeds  of  daughter's  insurance  pol- 
icy in  consideration  of  son-in-law's 
promise  to  convey  to  her  a  certain 
sum  out  of  proceeds  of  his  action  for 
his  wife's  death  h«ld  not  "gambling 
contract."  in  view  of  the  relationship 
of  the  parties  and  the  interest  which 
the  mother  would  have  In  the  out- 
come of  the  litigation.— O'Farrell  v. 


Martin  (1937)  161  MUc.  353,  202  K 
Y.S.  581. 

§  682.  .Foreign  Contracts 

Check  Ezecnted  ia 
Another  State  to  Cover  Loss  Sus- 
tained in  Poker  Game. — ^The  holder 
of  a  check  executed  and  delivered  in 
the  State  of  Floi;ida  to  cover  a  loss 
suffered  by  the  defendant  in  a  private 
poker  game  may  be  enforced  in  the 
courts  of  this  State  since  it  is  an 
enfordble  contract  in  the  State  of 
Florida.  Thuna  v.  Wolf,  (City  Ot 
1927)  130  Misc.  306.  223  N.  Y.  S.  766. 

§  584.  Stipiilation  for  Forfeiture 
Damages 
Payment  or  Forfeiture.— Parties  to 
contract  may  grant  right  to  one  of 
them  on  condition  of  payment,  with 
reservation  of  forfeiture  it  payment 
is  not  made,  and  make  that  only  con- 
sequence of  nonpayment.  Rose  v.  Im- 
brey,  37  N.Y.S.2d  793. 

§  585.  Races  or  Contests  for 
Sweepstakes  or  Fnrses 
Statutes  Cited  In  Text  McKin- 
ney's  Membership  Corporation  Law, 
i  282,  was  repealed  by  L.1O20,  c. 
440,  {  14,  eS.  Oct.  1,  1026. 
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f  688.  Sales  for  Future  De- 
livery 

Sale*  fox  rntun  De- 
livery.—Brooka  T.  Peoide'a  Bank. 
1822,  2SS  N.X.  tn,  184  NJL  848. 

"It  ia  perfectly  proper  for  one  to 
Biake  a  oontraet  to  eell  a  piece  of 
property  that  be  doee  not  own  if  he 
wishee  to  talca  the  chance  of  not 
being  able  to  deliver  a  good  and 
■nfficient  deed  at  the  time  let" 
Batchia  t.  Dlngaaoh,  (Sup.  1926)  128 
Miac  148,  218  N.  T.  &  SSS. 

I  689.    Optioa    OontrMts; 

Pnta  and  Oalla 

Sale  of  "Pot"  or 
"  CaU."— Frankfurter  t.  SilTerman, 
(City  Ct  Sp.  T.  IMS)  124  Ifiae. 
751,  808  N.  T.  e.  408. 

I  690.  Intent  to  Settle  with- 
out Ckmipletion  of  Sale  Oen- 
entUy 

InteatioB  to  lettle 
without  completion  of  aale  rendera 
contract  lllegaL  Brooke  t.  People'a 
Bank.  (1922)  2SS  N.  T.  87,  1S4 
N.B.  846. 

Cotton  Kzdiange 
Tranaaction. —  Bro<dca  ▼.  People*a 
Bank,  <ige2)  238  K.  T.  87.  184 
NJ>.84e. 

§  691.    Proof  of  iBtentioa 

No  Preanmption  of  Il- 
legal Intent. —  Brooka  v.  People'a 
Bank,  (1822)  233  N.  T.  87.  184 
NJB.  846:  Frankforter  v.  SilTerman, 
1925,  124  Misc.  761,  208  N.T.S.  405. 
Illegal  intent  not  inferred  from  a 
aettlement  before  time  fixed  for  de- 
livery on  basis  of  dUference  between 
agreed  and  market  price  at  time  of 
settlement.  Scandinavian  Import 
Export  Co.  T.  Bachmaa.  (Sop.  I9S1) 
IDS  App.  Div.  297,  186  N.  T.  a  8«Q 

§  698.    Gkneral  Nature   of 

Statutory  Liability 
Statutes  Cited  la  Text    Code  Civil 
Procedure  |  648  is  now  OivQ  Prac- 
tice Act,  I  826. 

SUtnte  of  LimiU- 
tions. — An  action  instituted  under 
authority  of  section  094  of  the  Penal 
Law  to  recover  moneys  deposited  by 
the   plaintiff  with   the   defendant,   as 


wagers  or  beta  on  horse  races,  is  not 
an  action  to  recover  a  penalty  but  ia 
remedial  in  its  nature  and  is,  ia 
fact,  an  action  for  money  had  and 
reeeived,  and,  therefore,  the  six-year 
and  not  the  three-year  Statute  ol 
Limitations  ai^Iies.  Stuart  v.  Qrat- 
tan,  (Sup.  1920)  217  App.  Div.  336, 
210  N.  T.  S.  727. 

i  601.    Umitation   of   Ae- 

tioni 
Statetee  CItari  ia  Text  Cede  Olvfl 
Procedure  I  888,  enbd.  8,  ia  now  Ovil 
Practice  Act,  |  48,  rriating  to  actioBs 
to  be  commenced  witliin  Uiree  reara 
Bubd.  8  of  which  providee:  "An  e» 
ti<»  upon  a  statute  for  a  penalty  or 
forfeiture  where  the  action  is  givea 
to  the  person  aggrieved  or  to  that 
person  and  the  people  of  the  state, 
except  where  the  statute  impodng  it 
prescribes  a  different  limitation." 

§  608.    Honey      Borrowed      for 
Gamine 

Money  borrowed  for 
gaming  is  not  recoverable.  Frucht- 
man  v.  Klein,  (Sup.  App.  T.  I9S0) 
lis  Misc.  022,  185  N.  T.  S.  69; 
Qawrys  v.  Papke,  (City  Ct  1933)  147 
Misc.  639.  263  N.  Y.  S.  510. 

Coatraet  Made  te  Provide  ConsMer- 
atiea  for  Qambliaa  Traasaotiea  Not 
Enforoeable  In  This  State.— Walker  v. 
Walbridge,  (Sap.  1934)  161  Misc.  838, 
271  N.Y.&  473  (citing  text). 

Money  Boxxowed  te 
Pay  Qamlai  Loss. — Oawrys  v.  Papke. 
(City  Ct  1983)  147  Misc.  639,  263 
N.  T.  &  019  (quoting  text). 

IiOan  Must  be  Bona 
Fide.— (}awrys  v.  Papke,  (City  Ct 
1938)  147  Misc.  639,  263  N.  T.  S. 
619  (quoting  text). 

§  604.    SeenritieB  for  Honey  Lost 
at  Gaming  Generally 

Note  given  for  money 
lost  at  gambling  cannot  be  enforced. 
Eats  V.  Bieber,  (Sup.  App.  T.  1922) 
194  N.  T.  S.   103. 

Check  given  for  a 
gambling  debt  is  not  enforoeable  even 
by  a  bona  fide  holder..  LaraAa  r. 
Unties,  (Sup.  App.  T.  ISU)  116 
Misc.    616,     188    K.    T.    a    IST) 
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Itelaeher   t.   Wolf,    (6np.   App.    T. 
1982)    I»l  N.  T.  8.  Ml. 

Oaafeling  Nat*  V«M  ta  Its  iHMpllaa 
ami  Net  ValMatatf  ky  Traaafar^-Walk- 
er  r.  Walbridce,  (Sup.  1964)  ISl  Uisb 
829.  2T1  N.Y.S.  473. 

An    Indorsea    of    a 
eheok,  who  takes  the  same  la  payneat 


of  a  oanMlag  debt,  is  aat  a  boMar  la 
due  course,  since  the  conaideratioii  for 
the  wiping  out  of  an  unenforceable,  it* 
legal  gambling  debt  is  of  no  vahM. 
Singer  ▼.  Union  Table  &  Spring  Oou, 
(Man.Ot.N.T.  1984)  ISl  UDsc  900, 
271  N.Y.S.  849. 


Lotteries 


i  609.  Oenenl  Legality  of  Oon- 
txaets 
Statutory  MedMcatloa. — Const  Art 
1,  I  9,  as  last  amended  in  1957,  added 
a  snbdiTision  which  antboriaed  non- 
profit Organizations  to  sponsor  bingo 
games  with  proceeds  to  be  exclusively 
devoted  to  purposes  of  such  organ- 
isations and  set  maximum  prizes  for 


single  contest  at  |250  and  for  seriaa 
of  contesU  at  f  1,000. 

§  611.  Becovery  of  Money,  etc. 
Paid  for  Lottery  Tickets 
Statata*  Cited  la  Text  Code  COvll 
Procednre  U  887,  549,  are  now  CHvll 
Practice  Aet,  H  62  and  828  reapee- 
tively. 


ContraoU  Affecting  Marriage  or  Marriage  Relation 


§  612.    In  General 

Uaderstandiag  as  to 
Divorce.— An  agreement  to  have  mar- 
riage ceremony  performed  with  un- 
derstanding that  marriage  contract 
will  be  dissolved  by  divorce  proceeding 
la  contrary  to  public  policy.— Jacobs 
▼.  Jacobs  (1937)  163  Misc.  98,  297 
N.X.S.  642. 

Conttaet  to  Break 
Kusagement. — Defendant's  contract 
to  pay  plaintiff  $100,000,  if  she  would 
break  her  engagement  with  a  third 
person  is  unenforceable  as  against 
public  policy;  howerer.  It  is  not  void 
as  being  a  contract  in  restraint  of 
marriage.  Attridge  v.  Pembrdce, 
(Sup.  1B33)  23S  App.  Div.  101,  256 
N.  Y.  S.  257. 

Foreign  Antennptial 
Agreementa  Enforced. — Leinge  v. 
Sirker,  (Sup.  1929)  226  App.  Div. 
150,  236  N.  Y.  S.  273. 

Aatenuptial  Agree- 
Biaat  aa  Eaforoaable  Obligation  against 
Testator's  Estate  Restrlctiag  Dispos- 
al of  His  Whole  Estate.— Matter  of 
Schweizer,  (Snr.  1934)  168  Misc.  48. 
274  N.Y.S.  801. 

Restralat  of  Marriage. — The  rule 
that  rendera  void  contracts  which  are 
in  general  restraint  of  marriage  has 
no  force  when  applied  to  second  mar- 
riages, and  it  la  not  neeeeaary  that 


the  person  upon  whom  the  restraint 
Is  imposed  be  the  spouse  of  the  tes- 
tator or  settlor.  Young  v.  Eraeling, 
1954,  134  N.Y.S.2d  109. 

Agreements  creating  general  re- 
strictions on  marriage  are  contrary 
to  "public  policy"  and  void.  In  re 
Bumside's  Estate,  1941,  176  Blisc. 
662,  27  N.Y.S.2d  78. 

Agreements  designed  to  prevent 
hasty  or  imprudent  marriages  are  not 
void  as  being  contrary  to  "public 
policy".    Id. 

An  agreement  whereby  distributees 
of  decedent's  estate  assigned  their  in- 
terests in  estate  to  decedent's  sur- 
viving spouse,  who  agreed  that  should 
he  remarry  he  would  pay  to  the  as- 
signors a  sum  equal  to  their  actual 
interest  at  law  in  the  estate,  was  not 
void  as  being  contrary  to  "public  poli- 
cy", since  rule  that  contracts  in  gen- 
eral restraint  of  marriage  are  void 
is  not  applicable  to  second  marriages. 
Id. 

Capacity  to  marry.— To  enter  into 
a  valid  legal  agreement  to  marry,  the 
parties  must  have  capacity  to  do  so. 
Langner  v.  Langner,  1943,  179  Misc. 
647.  39  N.Y.S.2d  918. 

Promise  of  Marriage  as  Consider- 
ation.— Where  wife  was  married  to 
another  person,  but  nevertheless  en- 
tered into  antennptial  agreement 
with  defendant  for  payment  to  her.of 

298  ^oogle 


§612 


NEW  YORK  LAW  OP  CONTRACTS 


1200  p«c  month  during  ber  life  in 
consideration  of  ber  marriasa  to  de- 
feitdant,  the  consideration  underly- 
ing such  agreement  was  illegal,  since 
it  was  in  derogation  of  wife's  then 
subsisting  marriage  relationship,  and 
the  agreement  was  against  the  pub- 
lic policy  of  New  York,  as  well  as 
against  the  public  policy  of  Nevada, 
the  state  in  which  the  agreement 
was  made,  and  therefore  was  of  no 
legal  effect.  Staats  v.  Staats,  1956, 
157  N.T.S.2d  506. 

Where  nndivorccd  woman  made 
loans  to  an  undivorced  man  in  con- 
sideration of  bis  insuring  bis  life 
in  ber  fftvor,  and  of  his  marrying  ber, 
and  thereafter  each  was  divorced  and 
thft  man  married  the  woman,  mar- 
riage validated  the  promise  of  mar- 
rii«fl.  Smildflin  v.  SmOdafn.  IMS,  88 
N.T.S.2d  955. 

If  the  promise  of  borrower  to  mar- 
ry lender  at  time  when  both  were 
married  to  other  persons  were  the 
sole  consideration  for  the  loans, 
transaction  wonld  be  void  as  of- 
fending "public  policy^.    Id. 

Agreement  to  Live  toosther  Uatll 
Religious  Ceremony  Against  Public 
Policy.— Vernoia  v.  Vemola,  1947,  71 
N.Y.S.2d  169. 

Antenaptlal  Adoption  Agreement.— 
Alleged  prenuptial  agreement  of  wife 
allegedly  pregnant  by  third  person, 
that  child,  when  bom,  wonld  be  adopt- 
ed out,  was  against  public  policy,  and 
wife's  refusal  to  give  up  child  was  not 
ground  for  annulment  of  marriage. 
Kingsbury  v.  Kingsbury,  1947,  75  N. 
Y.S.2d  699. 

Agreements    on    Birth    Control. — 

Agreement  between  husband  and  wife 
which  contemplates  forbearance  from 
having  children  is  void,  since  it  is 
matter  of  public  poUcy  that  marriage 
exists  primarily  for  begetting  off- 
spring, and  right  to  normal  and  prop- 
er sex  relations  is  imph'dt  in  mar- 
riage contract  Height  ▼.  Height, 
1959,  18  MIs&2d  1023,  187  N.T.S.2d 
260. 

§  616.  Diasolntion  of  Kazrlage; 
Oeneral  Kale 
statutes  Cited  In  Text.  For  1960 
amendment  of  McKinncy's  Domestic 
Kelations  Law,  §  51,  see  note  under 
section  623. 


Qenarally. — Fact  that  prior,  agree- 
ment between  husband  and  wife,  en- 
tered into  before  wife's  action  for  sep- 
aration, violated  McKinney's  Domestic 
Relations  law,  §  51,  as  a  contract  to 
alter  or  dissolve  a  marriage,  did  not, 
of  necessity,  render  all  releases  or 
waivers  contained  therein  unenforce- 
able. Stahl  v.  Stahl,  1962,  16  A.D.2d 
407,  228  N.Y.S.2d  724. 

Not  all  agreements  conditioned  on 
divorce  are  illegal,  nor  is  every  agree- 
ment which  is  to  become  effective  up- 
on termination  of  marriage  necessari- 
ly "promotive  of  divorce".  Koeppel 
V.  Koeppel,  1955,  138  N.Y.S.2d  366. 

Agreement  by  wife  to  release  her 
interest  in  property  held  as  tenants 
by  entirety  in  return  for  husband's 
cooperation  in  securing  divorce  would 
be  unenforceable  as  against  public 
policy  for  having  as  its  purpose 
scheme  to  obtain  or  facilitate  dissolu- 
tion of  marriage  by  divorce,  and 
where  wife  did  not  so  convey  her  in- 
terest, conveyance  would  not  be  spe- 
cifically enforced  by  court  of  equity 
on  claimad  ground  of  abuse  by  wife 
of  oonfldential  relationship.  Roberts 
V.  Roberts,  1964,  206  Misc.  779,  IM 
N.Y.S.2d  877,  appeal  dismissed  285 
AppJMv.  980,   138  N.Y.S.2d  284. 

The  law  favors  marriage  and  does 
not  sanction  contracts  designed  to 
promote  its  dissolution  by  lending 
itself  to  their  enforcement.  Gould  v. 
Oould,  1941,  261  App.IMv.  733,  27 
N.Y.S.2d  54,  appeal  denied,  1941,  262 
App.Div.  833.  29  N.Y.SJM  503;  Wynn 
V.  Wynn,  1947,  189  Hisc  96,  68  N.Y. 
S.2d  754. 

Agreements  which  are  supported  by 
a  consideration  or  an  inducement 
tending  to  encourage  severance  of 
marriage  relationship  are  abhorrent 
to  "public  policy"  and  are  unenforce- 
able. Gould  V.  Gould,  1941,  261  App. 
Div.  738,  27  N.Y.S.2d  64,  appeal 
denied,  1941,  262  App.Div.  833,  29  N. 
Y.9.2d  603;  In  re  Rhinelander's  WiIL 
1942,  264  App.IMv.  607,  36  N.Y.8.2d 
106;  Oershman  v.  Lafayette  Nat. 
Bank,  1942,  178  Misc.  693,  36  N.Y.& 
2d  4;  In  re  Dunbar's  WHl,  1947,  189 
Misc.  687,  71  N.Y.S.2d  287;  Anony- 
mous V.  Monymoos,  1948,  193  Misc. 
299,  86  N.Y.S.2d  196. 

An  agreement  made  for  pnrpoaa  «( 
inducing  one  of  parties  to  procure  • 
divorce  is  illegal.    In  re  Bellwig's  Bs- 
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tate,  1942,  178  MUc.  610.  34  N.Y.S. 
2d  876,  stay  denied,  1943,  266  App. 
Div.  1054.  41  N.T.S.2d  191,  appeal 
denied,  1943.  266  App.Diy.  1053.  41 
KY.S.2d  191,  motion  dismissed  290  N. 
T.  743.  49  N.E.2d  lOOa 

Agreements  having  a  direct  tenden- 
cy toward  dissolving  marriages  are 
unenforceable.  Graham  v.  Hanter, 
1943,  266  App.DiT.  576,  42  N.Y^.2d 
717, 

A  contract  between  husband  and 
wife  to  alter  or  dissolve  the  marriage 
is  void  as  against  public  policy.  Ken- 
nedy ▼.  Kennedy,  1944.  51  N.T.S.2d 
713. 

Papers  signed  by  parties  after  mar- 
riage declaring  marriage  to  be  void 
in  all  its  parts  and  implications  ab 
initio  were  unenforceable  as  against 
public  policy.  Lester  v.  Lester,  1949. 
195  Blisc.  1034,  87  N.T.S.2d  617. 

An  agreement  the  object  of  which 
is  to  promote  a  divorce  is  void  as 
against  public  policy.  Fuqua  v.  Fu- 
qua,  1949,  86  N.X.S.2d  245. 

An  alleged  agreement  between  al- 
ready married  spouses  who  were  liv- 
ing with  their  respective  spouses  and 
tJieir  children,  whereby  each  obtained 
a  divorce  and  married  each  other,  was 
against  public  policy  and  unenforce- 
able, and  marriage  would  not  be  an- 
nulled for  alleged  breach  by  one  of 
the  contracting  parties  of  part  of 
agreement  that  children  would  be 
procreated  and  family  raised  after 
their  marriage.  Anonymous  v.  Anon- 
ymous, 1948,  193  Misc.  299,  86  N.Y.S. 
2d  196. 

§  617.    Application  of  Gen- 
eral Bnle 

Promise  of  Trustee 
that  Wife  Would  Institute  Action  for 
Divorce.— In  Maynicke  v.  Maynicke, 
(8up.  1933)  152  Misc.  727,  274  N.T.S. 
864,  It  was  held  that  a  contract  to 
pay  trustee  for  benefit  of  wife  a  cer- 
tain sum  for  her  support  in  consider- 
ation of  trustee's  promise  that  wife 
would  institute  action  for  divorce  was 
void  as  against  pnbUc  policy. 

Oivoree  as  Cosslderation. — Contract 
supported  by  consideration  or  induce- 
ments which  tend  to  encourage  divorce 
and  separation  are  against  public  poli- 
cy and  may  not  be  enforced.  Stahl  v. 
Stahl,  1962,  Misc.2d  ,  221  N. 


Y.S.2d  931,  modified  on  other  grounds 
16  A.D.2d  467.  228  N.y.S.2d  724. 

A  written  guaranty  agreement 
whereby  defendant  guaranteed  pay- 
ment of  monthly  sums  which  plain- 
tiff's husband  agreed  to  pay  plaintiff 
under  a  separation  agreement  upon 
condition  that  plaintiff  promptly  pro- 
cure a  divorce  from  husband,  who  was 
defendant's  son,  was  void  as  against 
"public  policy,"  notwithstanding  that 
plaintiff  and  husband  were  living  apart 
when  agreement  of  guaranty  was  sign- 
ed. Gould  v.  Gould,  1941,  261  App.Dlv. 
733,  27  N.Y.S.2d  54,  appeal  denied, 
1941,  262  App.Div.  833,  20  N.Y.S.2d 
503. 

Where  husband's  property  was  con- 
veyed in  trust  pursuant  to  an  agree- 
ment under  which  wife  should  receive 
out  of  net  income  a  stipulated  sum 
weekly,  an  agreement  providing  for 
cancellation  of  the  trust  arrangement 
•nd  for  bringing  of  divorce  proceeding 
in  Mexico  on  ground  of  incompatibffi- 
ty  was  void  as  agafaist  "public  pol- 
icy". Harris  v.  Harris,  1041,  287  N. 
X.  444,  40  N.E.2d  245. 

Collusive  Divorce  Agreements.— Hus- 
band's agreement  to  marry  to  protect 
the  wife's  name  and  that  wife  was  to 
be  the  plaintiff  in  a  later  action  for 
divorce  for  which  wife  was  to  pay 
one-half  the  expenses  contemplated 
collusive  proof  of  husband's  adultery 
and  was  violative  of  McKinney's  Do- 
mestic Relations  Law,  §  51,  prohibit- 
ing a  contract  by  husband  and  wife  to 
dissolve  the  marriage.  Delfino  v. 
Delfino,  1942,  35  N.Y.S.2d  693. 

Contract  Contemplating  Annulment. 
— A  husband's  agreement  to  pay  wife 
$5,000  in  lieu  of  support  in  event  of 
her  obtaining  annulment  decree  was 
not  illegal  as  tending  to  bring  about 
annulment,  where  there  were  grounds 
for  annulment  and  annulment  action 
was  brought  in  good  faith  and  wife 
wanted  annulment  and  amount  was 
not  unreasonable.  Goodman  v.  Good- 
man, 1918.  274  App.Div.  287,  83  ^. 
Y.S.2d  62,  reargument  and  appeal 
denied  274  App.Div.  927,  85  N.Y.S.2d 
900. 

§  618.    Agreements  as  to  Al- 
imony 

Agreement  as  to  Ali- 
mony.— Sleicher  v.  Sleicher,  (1929) 
261  N.Y.  366,  167  N.D.  601. 
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Where  Uw  parties  to  thU  action 
entered  into  a  separation  agreement 
in  1922,  whereby  the  defendant 
agreed  to  p^j  the  plaintiif  fif- 
teen doUars  a  week  until  their 
child  should  marry  or  reach  the  age 
of  eighteen  years  and  thereafter  to 
pay  the  plaintiff  ten  dollars  per  week 
"unless  she  remarries,"  and  that  in 
ease  she  should  remarry  payments 
were  to  cease,  and  after  the  separa- 
tion agreement  was  entered  into,  the 
hosband,  the  defendant  herein,  ob- 
tained in  Ohio  a  valid  divorce  from 
the  plaintiff,  it  was  held  that  the 
plaintiff  is  entitled  to  maintain  this 
action  for  alimony  under  the  separa- 
tion agreement,  for  by  the  terms  of 
that  agreement  the  payment  of  the 
alimony  was  not  to  cease  mitil  the ' 
remarriage  of  the  plaintiff  herein. 
Westover  v.  Westover,  (Sup.  IMS) 
133  Misc.  SIO,  232  M.  Y.  8.  184. 

Where  husband  had  obtained  default 
divorce  decree  in  Nevada,  agreement 
of  husband's  father,  guaranteeing  per- 
formance of  husband's  agreement  to 
make  annual  payments  to  wife  for 
life  if  she  should  have  divorce  de- 
cree reopened  and  obtain  modification 
thereof  by  way  of  provision  for  her 
support,  was  not  void  as  against 
"public  policy",  as  against  contention 
that  purpose  of  guaranty  was  to  de- 
velop ineffective  foreign  divorce  decree 
into  one  having  appearance  of  legal- 
ity. In  re  Rhinelander's  Estate,  1043, 
47  N.B.2d  681,  290  N.T.  81. 

Agreement  between  divorced  hus- 
band and  divorced  wife  that  husband 
would  pay  wife  $500,  that  all  ali- 
mony, both  current  and  arrears  which 
was  payable  at  rate  of  |5  a  week, 
should  cease  entirely  and  be  forgiven 
on  date  wife  remarried,  that  wife  was 
to  remarry  within  two  months  after 
signing  of  agreement,  and  that  if  wife 
fsfled  to  remarry,  agreement  was  void, 
was  made  for  a  valuable  considera- 
tion, did  not  offend  public  policy,  and 
was  enforceable.  Salaminios  v.  Ma- 
rashlian,  1948.  80  N.Y.S.2d  208. 

Coasent  to  Rednetlon 
Constitutes  Consldaratioa  for  Cea- 
traet  to  Gnaraateo  Paymsat  In  Redao- 
•4  Amonnt— Wolfe  v.  Wolff,  (Sup. 
1984)  153  Misc.  668.  275  M.Y.S.  821. 

Validity  sf  Centraot  for  Radootlon 
of  Alimony.— Wolfe  v.  Wolff,  (Sup. 
1984)  153  Misc.  668.  275  N.Y.8.  821. 


§  619.  Separation  Agreements; 
Continued  or  Immediate  Sep- 
aration 

Statutes  Cited  in  Text.  For  1960 
amendment  of  McKinney's  Domestic 
Relations  Law,  §  51,  see  note  under 
section  623. 

Agieemeat  Thiongh 
Trustee. — Bullock  v.  Bullock,  (Sup. 
Sp.  T.  1929)  134  Misc.  250,  234  N.  T. 
S.  705. 

Soparatlon  Agraemoat. — ^The  exci- 
sion of  void  support  provision  of  sep- 
aration agreement  did  not  vitiate  the 
entire  agreement  where  other  pto- 
visions  of  the  agreement  providing 
for  support  of  yrite  were  valid  and 
enfordble  and  were  separable  and  di- 
visible from  the  excised  provision  and 
did  not  relieve  the  husband  of  or  di- 
minish his  obligations  to  provide  con- 
tinuing support  to  wife.  (3olla-Negri 
V.  CoUa-Negri,  1959,  19  Misc.2d  496, 
191  N.Y.S.2d  996. 

Agreement  entered  into  after  sepa- 
ration is  valid  and  is  a  bar,  until  set 
aside,  to  a  suit  by  the  wife  for  sep- 
aration and  support,  and  until  set 
aside  an  allowance  for  temporary  sup- 
port and  attorney's  fees  is  not  proper. 
Davis  V.  Davis,  Sup.1921,  195  App. 
Div.  430,  186  N.Y.S.  806. 

Separation  agreement  entered  into 
by  husband  and  wife  which  appears  to 
be  fair  and  equitable  on  its  face  should 
be  disturbed  only  where  agreement  is 
onjust  as  between  parties,  or  con- 
trary to  interests  of  society.— Fales 
r.  Tales  (1936)  160  Wac  700,  200 
N.Y.S.  655.  aflSrmed  250  AppJMv.  751, 
296  N.Y.S.  754. 

That  delivery  of  money  under  a 
separation  agreement  was  withheld 
by  the  agreement  until  sufficient  time 
elapsed  for  husband  to  complete  di- 
vorce proceedings  or  that  delivery  of 
money  would  be  advanced  in  event 
that  culmination  of  the  proceedings 
was  realised  at  an  earlier  date  did 
not  taint  agreement  with  "iQegaUtr". 
Oershman  v.  Lafayette  Nat.  Bank, 
1942,  178  Miae.  693,  35  N.Y.S.2d  4. 

A  provision  in  a  separation  agree- 
ment whereby  wife  agreed  to  execute 
a  power  of  attorney  authorising  hus- 
band to  appoint  an  attorney  for  wife 
if  husband  commenced  divorce  pro- 
ceedings in  any  one  of  three 
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was    not    against     "pnblie     policy". 
Id. 

Tennination  on  D«atb  of  Husband. 
—A  separation  agreement  nnder 
which  the  husband  agrees  to  pay  a 
certain  weekly  gum  for  the  support 
of  the  wife,  without  stating  how 
long  tile  agreement  is  to  continue, 
was  held  to  terminate  on  the  death 
of  the  husband.  Re  Junge,  (Surr. 
Ot.  1026)  125  Misc.  707.  212  N.  Y. 
8.  110. 

Assignment  to  ^f«  of  Part  of  la- 
come  of  Trust  Fund. — ^A  provision  in 
a  separation  agreement  assigning  to 
a  wife  for  her  support  a  part  of  the 
inoome  of  a  trust  fund  in  which  the 
husband  is  a  beneficiary  is  not  in- 
valid as  a  violation  of  Keal  Prop. 
Law,  S  103,  or  Pers.  Prop.  Law,  g  15, 
prohibiting  the  transfer  of  trust  in- 
come. Re  Yard,  (Surr.  Ot.  1021) 
11«  Misc.  10.  180  N.  Y.  8.  100. 

Separation  Agreement  under  Whidi 
Wife  Releases  Her  Dower  Rights  Vp- 
held.— Re  Wendell,  (Surr.  Ct.  1023) 
121  Misc.  500,  201  N.  Y.  8.  845. 

Contract  Contemplat- 
ing Immediate  Separation. —  Fives  v. 
Fives,  (Sup.  App.  T.  1024)  122  Misc. 
667.  203  N.  Y.  8.  685;  Marks  v. 
Marks,  (Sup.  App.  T.  1026)  127 
Misc.  416,  216  K  Y.  S.  341;  Leary  v. 
Leary,  (Sup.  1028)  136  Misc.  13,  242 
N.  Y.  8.  66. 

Separation  through 
Medium  of  Trustee. — ^Marks  v.  Marks, 
(Sup.  App.  T.  1026)  127  Misc.  416. 
216  N.  Y.  S.  341. 

Suit  by  Wife  for  Di- 
vorce not  Repudiation  of  Agreement. 
— Hirschthal  v.  Hirschthal,  (City  Ct. 
Sp.  T.  1029)  134  Misc.  479,  235  N.  Y. 
S.  451;  Dimick  v.  Dimick,  (Sup. 
1030)  230  App.  Div.  99,  243  N.  Y.  S. 
414. 

Agreement  Prior  to 
Separation.—  Rosenblatt  v.  Rosen- 
blatt, (Sup.  Sp.  T.  1024)  128  Misc. 
100,  203  N.  Y.  S.  708,  reversed  on 
other  grounds  200  App.  Div.  373,  204 
N.  Y.  8.  676, 

Separation  Agreement  and  Note  to 
Wife  Invalid  Where  Given  to  Bring 
About  Divorce. — McDonald  v.  Mc- 
Donald, (Sup.  1030)  228  App.  Div. 
341,  230  N.  Y.  S.  633. 
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§  620.    Future  Separation 

Agreements  for  Pntnte 
Separation  as  Invalid. — Matter  of 
Hughes,  (Sup.  1928)  225  App.  Div. 
29,  232  N.  Y.  8.  84,  affirmed  251  N.  Y. 
520,  168  N.  E.  416;  Matter  of  Silver, 
(Surr.  1020)  137  Misc.  50,  243  14. 
y.  8.  141. 

Although  agreement  between  hus- 
band and  wife  setting  out  husband's 
support  obligations  in  event  of  possible 
future  separation  was  void  as  against 
public  policy,  provisions  thereof  mu- 
tually releasing  spouses'  respective 
right  to  share  in  each  other's  estates 
were  based  upon  distinct  and  separate 
considerations  and  were  enforceable 
even  though  spouses'  expectant  estates 
were  not  equal.  Stahl  v.  Stahl,  1962, 
16  A.D.2d  467,  228  N.y.S.2d  724. 

Regardless  of  whether  purported 
agreement  that,  in  consideration  of 
vwfe's  taking  steps  necessary  to  con- 
summate pending  divorce  proceedings, 
husband  would  not  change  will  leaving 
wife  75  per  cent  of  estate,  contem- 
plated future  separation  or  divorce, 
where  purported  agreement  was  made 
prior  to  institution  of  any  matrimoni- 
al proceeding,  and  parties  continued 
to  live  together  after  date  of  the 
agreement,  the  agreement  was  void. 
In  re  Wisbaner's  Estate,  1960,  22 
Mi8C.2d  280,  200  N.Y.S.2d  649. 

Contract  Contemplat- 
ing Immediate  Future  Separation. — 
Seelau  v.  Seelau,  (Sup.  Sp.  T.  1023) 
198  N.  Y.  S.  41;  Stewart  v.  Stewart, 
(Sup.  1927)  130  Misc.  59,  223  N.  Y. 
S.  603. 

Where  a  separation  agreement 
after  reciting  that  "Whereas,  diverse 
disputes  and  unhappy  differences 
have  arisen  between  the  said  party 
of  the  first  part  and  his  said  wife, 
for  which  reason  they  have  consented 
and  agreed,  and  hereby  do  consent 
and  agree,  to  live  separate  and  apart 
from  each  other  during  their  natural 
life,"  set  forth  the  following  cove- 
nant: "The  said  party  of  the  first 
part,  in  consideration  of  the  prem- 
ises and  in  pursuance  thereof,  does 
hereby  covenant,  promise  and  agree 
to  and  with  the  said  trustee,  and 
also  to  and  with  his  said  wife,  that 
it  shall  and  may  be  lawful  for  her, 
his  said  wife,  to  live  separate  and 
apart  from  him."— it  has  been  held 
that  the  inference  to  be  drawn  is 
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tiutt  the  partiM  w«r«  At  the  tima  Uy- 
ing  together  and  that  a  future  aepa- 
ration  waa  contemplated  and  that 
oonaeqnentljr  it  was  illegal  a«  against 
public  policy.  In  thia  connection 
KeUogg,  Acting  P.  J..  saTa:  "It  la 
true  that  in  Clark  t.  Fowiick  (118 
N.  Y.  7),  a  case  decided  by  the  Sec- 
ond Division  of  the  Court  of  Ap- 
peals, it  was  held  that  a  contract  fw 
'iaunediate'  separation,  entered  into 
betweea  bnsband  and  wife  then  Ut- 
ing  together,  waa  a  valid  contract, 
birt  that  decision,  while  it  has  not 
been  erpressly  repudiated,  has  dearly 
bean  overborne  by  subsequent  de- 
cisions." Dowie  V.  De  Winter,  (Sup. 
1»22)  803  App.  Div.  802,  187  N.  T. 
8.  M. 

§  621.    Oontraet  without  In- 

terrentioii  of  Trustee 

Separation  Contract 
Valid  and  Enforceable. — ^Bullock  v. 
Bullock,  (Sup.  Sp.  T.  1929)  134  Misc. 
260,  234  N.T.S.  705;  Krieser  v. 
Krieger  (1937)  162  Misc.  980,  296 
N.T.S.  261. 

Contract  as  Valid 
where  Parties  Living  Apart. — Matter 
of  Hughes,  (Sup.  1928)  226  App. 
Div.  29.  232  N.T.S.  84,  affirmed  (1929) 
251  N.Y.  529, 168  N.B.  416. 

Separation  Agreement  Must  Be 
Recogniced  until  Impeached  by 
Competent  Proof. — Blueglass  v.  Blue- 
glass.  (Sup.  1920)  127  Misc.  167,  215 
N.  Y.  S.  326. 

§  622.    Effect     of     Statute 

against  Dissolntion  of  Mar- 
riage by  Contract 

Agreements  within  section.— Under 
McKinney's  Domestic  Relutions  Law  § 
61,  providing  that  husband  and  wife 
cannot  contract  to  alter  or  disgolve 
marriage,  agreements  which  fall  with- 
in ban  are  those  which  promote,  stim- 
niate  or  facilitate  procurement  of  a 
divorce.  In  re  Nichols'  Estate,  1961, 
201   Misc.   922,   107  N.T.S.2d  3H. 

Where  at  time  contract  was  nego- 
tiated whcre1>y  decedent  husband 
agreed  to  bequeath  sum  of  126.000 
either  to  forms-r  wife  or  to  their  chil- 
dren, if  she  obonld  predecease  him, 
each  of  tbe  parties  had  separately  in- 
voked jurisdiction  of  Florida  court  to 
obtain  a  divorce,  agreement  did  not 


violate  section  51  of  M<£inney'B  Do- 
mestic Relations  law  providing  that 
husband  and  wife  cannot  contract  to 
alter  or  dissolve  marriage  and  hus- 
band having  foiled  to  carry  out  agree- 
ment former  wife's  claim  against  his 
estate  in  sum  of  $25,000  would  be  al- 
lowed.   Id. 

§  623.    Effect    of    Statute 

against  Belief  of  Husband  for 
Support  of  Wife 

Statutes  Cited  in  Text^-M<£inney's 
Domestic  Relations  Law,  f  51,  as 
amended  by  L.1960,  c.  132,  eff.  Sept 
1,  1960,  prohibited  agreement  to  re- 
lieve wife  of  liability  for  support  of 
husband  if  he  is  without  means  and 
likely  to  become  a  pnbfic  charge. 

Separation  Agree- 
ment as  Affecting  Hnsband'a  Lia- 
bility for  Wife's  Sni^rt. —  Re  War- 
ren, (Sup.  1924)  207  App.  Div.  793, 
20e  N.  Y.  &  686;  Eoaenblatt  v. 
Roaenblatt,  (Sup.  19e4)  209  App. 
DiT.  373,  204  N.  Y.  S.  676;  Qrissier 
T.  Grissler,  (Sap.  1024)  209  App. 
Dir.  480,  206,  N.  Y.  S.  119;  Mead 
V.  Mead,  (Sup.  Sjp.  T.  1924)  192 
Misc.  176.  202  N.  Y.  &  356;  Leith 
▼.  Leith,  (Sup.  Eq.  T.  1924)  124 
Misc.  24,  206  N.Y.S.  687;  Krieger  ▼. 
Krieger  (1937)  162  Misc.  930,  296 
N.Y.S.  261. 

If  the  provision  when  made  ia  ade- 
quate, it  will  not  be  set  aside  merdy 
on  account  of  the  huaband's  aabse- 
quent  prosperity,  and  consequently 
an  exainination  of  this  fact  ahonld 
not  be  gone  into.  Brown  t.  Brown, 
(Sup.  1924)  182  Mlac  714,  203  N. 
Y.  S.  793,  reversed  on  other  grounds 
(1924)  209  App.I>iv.  835  mem.,  204  N. 
Y.S.  896;  CroweU  v.  Crowell.  (Sapw 
Spec  T.  1929)  135  Misc.  630,  238  N. 
Y.  S.  44. 

Separation  Agreement  as  Bar  to 
Allowance  for  Alimony  Action. — 
Blueglass  v.  Blueglass,  (Sup.  1026) 
127  Misc.  167.  216  N.  Y.  S.  325; 
Smith  V.  Smith,  (Sup.  1920)  127 
Misc.  704,  217  K.  T.  8.  S. 

Separation  Agreement  aa  Bar  ts 
Allowance  for  Alimony  and  Conasd 
Fees  in  Divorce  Action. — ^Ascher  v. 
Ascher,  (Sup.  1925)  213  App.  IMv. 
183,  210  N.  Y.  a  5)6;  but  see  as  to 
counsel  fee.  Smith  ▼.  Smith,  (Snp^ 
1926)   127  Misc.  764,  217  M.  T.  a  S 
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(action  by  husband  for  divorce) ; 
BlueglasB  r.  Blueglass,  (Sup.  1926) 
187  Misc.  167,  816  N.  Y.  S.  826  (ac- 
tion by  wife  for  divorce). 

Contract  Providing  for  Helease  of 
Dower  Upheld.— Cohn  v.  (3olin,  (Sup. 
Sp.  T.  1923)  120  Misc.  731,  200 
N.  Y.  e.  431;  Be  Kiltz,  (Surr.  Ct 
1B2S)  125  Misc.  47S,  211  N.  Y.  S. 
450. 

Where  a  wife  has  been  granted 
separate  support  and  maintenance 
her  agreement  for  a  reduction  of  the 
amount  allowed  and  not  to  resort  to 
contempt  proceedings  to  enforce  pay 
ment  is  held  invalid  as  in  violation 
of  the  statutory  provision  prohibit- 
ing a  contract  between  spouses  re- 
lieving the  husband  of  his  liability 
to  support  his  wife,  as  the  enforce- 
ment of  such  an  agreement  would 
take  away  the  only  effective  method 
whereby  she  could  obtain  moneys 
for  her  support.  Glickman  v.  GlicJt- 
man,  (Sup.  1920)  194  App.  Div.  100, 

186  N.  Y.  a  421. 

Consideration  as  Essential.— Separa- 
tion agreement  between  husband  and 
wife  prior  to  interlocutory  judgment  in 
action  for  absolute  divorce  held  void 
in  so  far  as  wife  contracted  to  relieve 
bnsband  of  his  liability  to  support 
wife  without  valid  consideration  for 
nromise.  Dwarlcin  v.  Dwarkin  (1936) 
247  App.Div.  213.  286  N.Y.S.  982. 

Interpretation.- The  interpretation 
of  a  separation  agreement  executed  by 
a  husband  and  wife  is  measured  by 
the  parties'  understanding.— Krieger 
V.  Krieger  (1937)  162  Misc.  930,  296 
N.Y.S.  261. 

Contract  Set  Aside  for 
Inequitableness. —  Tirrell  v.  Tirrell, 
1921.  232  N.Y.  224.  133  N.B.  669; 
Harding  r.  Harding,  1922,  208  App. 
Div.  721,  107  N.Y.S.  78;  Rosenblatt 
V.  Rosenblatt,  1924,  128  Misc.  100,  203 
N.Y.S.  798;    Matter  of  Silver,  1929, 

187  Misc.  69,  243  N.Y.S.  141. 

Necessity  for  Restoration  of 
Moneys  Received. —  Tirrell  v.  Tirrell, 
1921,  232  N.Y.  224,  133  N.E3.  660. 

Moneys  which  the  wife  has  in  hand 
and  which  she  received  under  the 
separation  agreement  should  be  re- 
turned if  she  seeks  to  set  aside  the 
agreement  as  furnishing  her  an  in- 
adequate    support.     Rosenblatt     t. 


Rosenblatt,  (Snp.  1924)  809  App. 
Div.  373,  804  N.   Y.  6.  676. 

Default  of  Husband. 
— Though  a  separation  agreement 
was  valid  in  its  inception,  if  the 
husband  is  in  default  in  perform- 
ance this  may  entitle  the  wife  to 
repudiate  it,  and  it  is  no  bar  to  an 
allowance  of  alimony  in  a  subsequent 
divorce  action.  Rosenblatt  v.  Rosen- 
blatt,  (Sup.  Sp.  T.   1924)    123  Misc. 

100,  203  N.  Y.  6.  798;  Aigner  v. 
Aigner,  (Sup.  Sp.  T.  1924)  123  Misc. 

101,  203  N.  Y.  S.  780,  reversed  on 
otlier  grounds  (1924)  211  App.Div. 
884.  mem.,  206  N.Y.S.  877. 

Waiver  of  Alimony.- An  agreement 
by  wife  to  forego  all  claims  for  ali- 
mony and  support  if  husband  would 
default  in  action  for  divorce  would 
transgress  "public  policy".  Williams 
V.  Williams,  1941,  29  N.Y.S.2d  392, 
affirmed  263  App.Div.  936,  33  N.Y. 
S.2d  830. 

Enforceability. — Where  illegal  pro- 
vision of  separation  agreement  whicht 
required  husband  to  pay  $400  per 
week  instead  of  $180  weekly  in  event 
of  default  was  to  apply  "in  the  event 
that  the  husband  shall  fail  to  make 
the  payments  herein  before  provided" 
and  its  applicability  was  not  restrict- 
ed to  payments  accruing  upon  divorce, 
such  provision  was  severable  from 
remainder  of  agreement  and  did  not 
invalidate  such  agreement  in  toto. 
Kroll  V.  Kroll.  1956,  4  Misc.2d  520, 
158  N.Y.S.2d  930. 

Under  McKinney's  Domestic  Rela- 
tions Law,  S  51  contracts  which  pur- 
port to  relieve  a  husband  from  law- 
ful duty  of  support  are  unenforcea- 
ble bnt  are  not  immoral  or  illegal,  and 
only  contracts  which  have  a  direct 
tendency  to  alter  or  dissolve  mar- 
riages are  illegal.  In  re  Brenner's 
Will,  1943,  44  N.Y.S.2d  447,  affirmed 
268  App.Div.  1001,  52  N.Y.S.2d  792. 

A  contract  to  purchase  exemption 
from  buyer's  obligation  to  support  his 
wife  is  prohibited  by  McKinney's  Do- 
mestic Relations  Law,  §  51,  contrary 
to  public  policy,  and  unenforceable. 
Schaffer  v.  Palmert,  1947,  74  N.Y.b.i-u 
317. 

A  husband,  conveying  his  half  share 
in  premises  owned  by  sponses  as  ten- 
ants In  common,  to  third  party  nom- 
inees, who  reconveyed  it  to  wife,  as 
part  of  illegal  contract  wherein  wife 
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agreed  to  releue  haaband  from  doty 
to  rapport  her,  cannot  recover  anch 
ahare  in  action  for  partition  of  prem- 
iaea  between  him  and  wife'a  aecond 
hnaband  after  wife's  death.    Id. 

Snpport.— McKinney'a  N.  Y.  Domes- 
tic Relations  Law  {  51,  providing  that 
a  husband  and  wife  cannot  contract 
to  alter  or  dissolve  the  marriage,  or 
to  relieve  the  husband  from  his  liabil- 
ity to  support  his  wife,  strips  husband 
and  wife  of  power  to  relieve  the  hus- 
band of  his  obligations,  and  both  hus- 
band and  wife  are  rendered  incapable 
of  bargaining  away  the  wife's  right 
to  the  husband's  support.  Haas  v. 
Haas,  1948,  298  N.X.  69,  80  N.E.2d 
S37. 

Husband  and  wife  may,  if  separated, 
ester  into  agreement  for  regular,  sub- 
stantial, periodic  payments  to  the  wife 
as  a  measure  of  the  husband's  con- 
dnuing  oUigation  to  support  wife,  but, 
auch  an  agreement  aside,  contracts 
which  entirely  or  partially  exonerate 
the  husband  or  which  release  him 
from  his  obligation  or  diminish  it,  are 
void.     Id. 

Agreement  by  wife  to  relieve  hus- 
band of  his  obligation  to  support  her 
is  void  as  against  public  policy. 
Height  v.  Height,  1959,  18  Misc.2d 
1023,  187  N.Y.S.2d  260. 

A  husband  and  wife  may  not  con- 
tract to  exempt  husband  from  his 
duty  to  support  wife.  Stuart  v.  Stu- 
art, 1949,  89  N.T.S.2d  639. 

A  husband  is  prohibited  by  McEUn- 
ney's  Domestic  Relations  Law,  |  51, 
from  entering  Into  an  agreement  to 
relieve  husband  from  supporting  his 
wife.  Cohen  v.  Cohen.  1949,  88  N. 
X.S.2d  483. 


Husband  and  wife  may  not  contract 
to  relieve  husband  of  his  liability  for 
support,  but  there  is  no  public  policy 
protecting  wife's  interest  in  her  hus- 
band's estate  or  his  liability  for  sup- 
port after  his  death.  Benjamin  v. 
Benjamin,  1950,  197  Misc.  618,  95  N. 
y.S.2d  167,  aflSrmed  277  App.Div.  752, 
97  N.T.S.2d  196,  affirmed  302  N.T. 
660.  96  N.E.2d  618. 

Where  wife  sought  to  recover  on 
basis  of  alleged  agreement  made  with 
husband  during  pendency  of  annul- 
ment action  whereby  husband  was  to 
pay  certain  amount  to  wife  as  coun- 
sel fees,  for  money  loaned  by  wife, 
and  for  support  and  maintenance  and 
for  personal  property  settlement,  and 
evidence  established  {hat  wife  had  re- 
married since  granting  of  final  annul- 
ment decree,  alleged  agreement  was 
against  public  policy  and  void  and 
recovery  could  not  be  had  thereon. 
Nero  V.  Nero,  1951,  199  Misc.  736, 
104  N.T.S.2d  820. 

Where  petition  as  appearing  in  Mex- 
ican judgment  of  divorce  showed  that 
the  petition  was  made  and  filed  as 
part  of  an  agreement  whereunder  hus- 
band was  to  be  paid  for  releasing  his 
rights  in  wife's  property,  that  entry 
of  divorce  was  part  of  consideration, 
and  that  the  divorce  was  procured  by 
agreement  coupled  with  release  of 
husband's  obligation  to  support  wife, 
the  decree  was  void  as  against  public 
policy  as  was  the  agreement,  and  the 
husband  could  not  recover  amount 
provided  for  in  the  agreement.  Desh- 
Icr  V.  Rivas,  1961,  107  N.T.SAl  798. 


Civic  and  Parental  Duties 


S  624.    Civic  Duties 

Illegality  of  Contract 
lavolving  Barter  in  CIvIo  Virtue.— St. 
John  V.  Crocker,  (Sup.  1935)  164 
Misc.  663,  278  N.Y.S.  754. 


§  625.    Parental  Dnties 

Agreement  between  parents.— 
Agreement  between  parents  iimiHn|f 
rights  of  chUd  is  not  binding  upon 
chUd.  Farah  ▼.  Farah.  1950,  99  N.X. 
S.2d  972. 


Waiver  of  Bights 


§  626,     General  Bole  contract  unless  in  writing  and  signed 

Right  to  Waive. — Where  construe-      '<"■  before  it  was  done  and  clause  was 

tion  contract  provided  that  no  addi-      inserted  for  protection  of  plnmlnng 

tional  work  would   be   done  outside      contractor,    contractor    conM    waive 
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provision  and  recover  the  cost  of 
an  additional  bathroom  and  other 
items  notwithstanding  there  was  no 
written  agreement  relating  thereto. 
Arrow  Plumbing  Co.  v.  Dare  Const 

Corp.,  1961, Misc.2d ,  212  N.Y. 

S.2d  438. 

Parties  may  waive  their  rights  un- 
der contract  or  under  decree,  whether 
foreign  or  domestic,  when  there  is  no 
law  preventing  waiver.  Frederick  v. 
Frederick,  1958,  5  A.D.2d  783,  170  N. 
Y.S.2d  662. 

Either  party  to  contract  may 
"waive"  any  of  its  provisions  made 
for  his  benefit.  Brandt  v.  General 
Dairies,  Inc.  1943,  40  N.Y.S.2d  692. 
See,  also,  Amdt  v.  Leff,  1958,  14  Misc. 
2d  677,  170  N.Y.S.2d  356.  See,  also, 
Arrow  Plambing  Co.  v.  Dare  Const. 

Corp.,    1961,    Mi8c.2d   ,    212 

N.Y.S.2d  438. 

Parties  may  waive  their  rights  un- 
der contract  or  under  decree  wheth- 
er foreign  or  domestic  when  there 
is  no  law  preventing  waiver.  Rehill 
V.  Refaill.  1953,  281  App.Div.  855, 
119  N.T.S.2d  496.  See.  also.  Azel- 
rad  v.  Azelrad,  1955,  285  App.Div. 
903.  138  N.Y.S.2d  40,  affirmed  308 
N.Y.  687,  128  N.E.2d  326. 

Fee*  of  Public  Officers.— An  agree- 
ment between  a  dty  marshal  and  an 
attorney  and  bis  dient  whereby,  in 
substance,  the  marshal  was  to  receive 
less  than  Us  statutory  fees  for  exe- 
cuting process  delivered  to  him  by  the 
attorney,  was  void  as  against  public 
policy.  AUcock  v.  Cohen.  1945,  269 
App.Div.  1060,  58  N.Y.8.2d  905,  mo- 
tion denied.  270  App.Div.  761,  69  N. 
Y.S.2d  627. 

PlMdiao- — ^Where  action  was 
brought  to  recover  damages  for 
breach  of  contract  and  answer  did 
not  plead  waiver  as  an  affirmative 
defense  and  it  did  not  appear  from 
the  record  that  it  was  contended 
that  plaintiff  had  waived  his  rights 
under  the  contract,  it  was  error  to 
hold  that  plaintiff  had  waived  his 
right  to  claim  a  breach  of  contract. 
Shapiro  v.  Caggiano,  1957,  4  A.D.2d 
687, 163  N.Y.S.2d  934,  appeal  denied  4 
AJ).2d  836,  166  N.Y.S.2d  1017. 

Evidence. — In  action  to  recover 
damages  for  breach  of  contract,  evi- 
dence was  insufficient  to  sustain  con- 
clusion that  plaintiff's  rights  under 
the  contract  had  been  waived.    Sha- 


piro T.  Caggiano,  1967,  4  AD.2d  687, 
163  N.Y.S.2d  934,  appeal  denied  4 
A.D.2d  836,  166  N.Y.S.2d  1017. 

§  627.    Exceptions     of     General 
£nle 

Fonnei  scctiMi  M  of 
the  Personal  Property  Law  was  re- 
pealed bj  Laws  1922,  ch.  042,  {  I 
(McKinney'a  Cons.  Laws  Supp., 
p.  47),  and  a  thirty-day  provision 
requiring  a  sale  within  that  period 
after  the  retaking  is  incorporated  in 
Laws  1922,  ch.  642,  §  2  (40  McKin- 
ney's  Cons.  Laws  Supp.,  §  79,  p.  60). 

Primary  porpose  of  section  79 
above  referred  to  seems  to  be  to  as- 
sure to  the  vendee  a  redemption 
period  of  thirty  days.  Fisher  v. 
Stewart  Motor  Corp.,  (City  Ct.  1928) 
132  Misc.  225,  228  K.  Y.  8.  649. 

Conditional  Sale— Waiver  of  Sight 
of  Buyer  as  to  Resale. — McDougal  v. 
Shoemaker,  (Sup.  1922)  202  App. 
Div.  273.  195  N.  Y.  S.  e08;  Hillelsoc 
V.  Old  Reliable  Motor  Truck  Corp., 
(Sup.  1924)  208  App.  Div.  327.  203 
N.  Y.  8.  410. 

Waiver  not  Permissible. — It  is  not 
a  defense  to  an  action  brought  under 
the  statute  that  the  plaintiff  waived 
the  right  to  have  a  sale  within  thirty 
days  after  retaking,  for  the  rule  is 
that  a  conditional  sale  vendee  can- 
not waive  the  operation  of  the  stat- 
ute, either  before  the  taking  or  there- 
after. Fisher  v.  Stewart  Motor  Corp., 
(City  Ct.  1928)  132  Misc.  225,  228 
N.  Y.  S.  549,  citing  Personal  Prop- 
erty Law,  i  80-f;  40  McKlnney's 
Consol.  Law  Supp.,  p.  67. 

There  could  be  no  waiver  of  restric- 
tive covenant  against  competition  in 
agreement  for  sale  of  barber  shop  in 
absence  of  competitive  enterprise  by 
seller  without  objection  by  buyer. 
Goes  V.  Pennisi,  1960,  10  A.D.2d  643, 
197  N.Y.S.2d  253,  amended  on  other 
grounds  10  A.D.2d  873,  202  N.Y.S.2d 
218. 

Contract  between  two  individuals  to 
which  corporations  was  not  a  party, 
whereby  it  was  alleged  that  plaintiff 
agreed  to  end  did  transfer  accounts 
receivable,  which  were  assets  of  the 
corporation,  to  defendant  in  return  for 
certain  payments  which  were  to  be 
made  by  him.  was  void  as  against 
public  policy,  and  such  defense  could 
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not  be  waived  b;  defendant  so  as  to 
permit  plaintiff  to  mainuin  action  for 
breach  thereof.  Fruitman  v.  Bre;;- 
man.  1949.  196  Misc.  3«2.  93  N.lt.8.2d 
760. 

Effect  of  Fallnre  to  Reaell.— Gold- 
ber(  T.  Aronowslcy  (193(i)  248  App. 
DiT.   916.  290  N.Y.S.   777. 

▲iter  delault  by  tha 
bnyei  a  waiver  of  his  right  under  a 
conditional  sale  contract  to  liave  the 
property  resold  with  notire  of  the 
time,  etc.,  of  resale  is  also  opposed 
to  public  policy  if  there  is  no  new 
contract  or  consideration  for  the 
waiver,  and  consequently  the  mere 
fact  that  the  buyer  by  his  voluntary 
redelivery  of  the  property  to  the 
seller  notifies  him  that  be,  the  buyer, 
does  not  want  it,  and  states  that  he 
will  resell  it  and  hold  the  buyer  for 
any  deficiency,  is  not  a  valid  waiver 
of  the  buyer's  right  to  a  resale  after 
proper  notice.  McDougal  v.  Shoe- 
maker, (Sup.  1982)  208  App.  Div. 
273,   195  N.  T.  8.  608. 

Rescission  of  Conditional  Sale  Con- 
tract.— Before  defanlt  by  the  buyer 
no  rule  of  public  policy  precludes 
the  parties  from  rescinding  the  con- 
ditional contract  of  sale  and  substi- 
tuting therefor  a  new  contract 
whereby  the  seller  is  to  resell  the 
subject  matter  of  the  conditional 
sale  on  account  of  the  buyer,  and 
return  to  him  any  excess  over  the 
amount  unpaid  on  the  original  sale. 
Consequently,  where  in  an  action  for 
the  recovery  of  moneys  paid  upon  a 
contract  of  conditional  sale  of  an 
automobile,  it  is  found  as  fact  that 
plaintiff,  not  being  in  default  in  any 
payments  due  under  the  contract, 
returned  the  car  to  defendant  saying 
he  did  not  want  it,  and  that  de- 
fendant accepted  the  car  with  the 
understanding  that  he  would  try  to 
sell  it  and  apply  the  proceeds  upon 
the  balance  due  from  plaintiff  but 
informed  the  latter  that  he  would 
have  to  make  up  any  deficiency,  the 
conclusion  of  law  is  warranted  that 
a  new  agreement  was  entered  into 
between  the  parties  which  is  not 
governed  by  the  provisirns  of  the 
Personal  Property  Law.  McDougal 
V.  Shoemaker,  (1923)  236  N.  Y.  127, 
140  N.B.  21& 

Waiver  by  a  tenant 
at   the  time  of  the  letting  of  the  , 
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rights  conferred  Dy  the  Emergency 
Rent  Laws  a»  to  liuldiug  over  u 
against  public  policy.  "If  tenauts 
srho  are  obliged  to  seek  new  boute* 
could  obtain  tbeiu  onl^'  upon  cuuJi- 
tion  that  they  would  agree  10  waive 
the  beuetits  of  these  acts,  the  atat- 
utes,  to  a  consiuerable  e.\tent,  would 
be  effectually  nuKitieU.  lu  give  ten 
anta  the  full  benellt  o(  these  Uw« 
they  must  be  protected  aginnst  th« 
acta  of  over-reaching  latiiiiurds  who 
seek  to  nullify  the  statutes  by  re 
quiring  tenants  who  are  forced  lu 
make  new  lenses  to  uK>'ee  to  vraivr 
their  provisions."  St.  Andrew* 
Parish  v.  Uallagher.  (Sup.  App.  T 
1923)  121  Misc.  107.  2i)U  N.  V  i> 
690. 

Clause  in  lease  consrituiinR  a  pros 
pective  waiver  by  lessee  of  provisions 
of  McKinuey's  Ileal  I'roperty  Law.  i 
2CiO  reguirilii;  lessor  to  notify  lesser 
of  existence  of  autonmtlc  renewal 
clause  in  tense  betueeii  .'M>  and  l.> 
days  before  lessee  must  noiif.v  li-ssoi 
under  such  clause  of  intention  to  va 
cate  so  HS  to  prevent  reneuai  KH^ 
void  aa  aKuinHi  "public  |K>liey°'  IU>yd 
II.  Wood  Co.  V.  llorKMn.  VMli.  .".2  .N 
E.2d  032.  201  N.V.  422.  I.'i2  A.UK 
13.02. 

Conducting  Judicial  Proceeding  ud 
Sunday. — The  pruvision:*  i>t  •erlinti  .^ 
of  the  Judiciary  Lsu  prohibit  in;:  tbr 
courts  from  transact  in;-  bii:<iiie>s  on 
Sundav  involves  s  iimnei  tii  puhlit 
policy  or  morals  ami  c>iiiiii>i  be  w:it>e.' 
by  the  (larties  to  a  iitiiTHiion  V.- 
cordingly.  the  pineeedintj.  Ihfure  h 
referee  on  Sunday  iinrle?  •>  ..t  ipiilatio' 
of  the  parties  were  \i>'.|    it.. I  -h'  .inle 

cnnfirminu  the  repon  ..f  'I f.-t 

vacatpjl    anil    the     ni'l'." »; 

thereon     t>.     let     aiiiie        i;mI-i'i-i 
Kuflik.    (Sup     l!»i>«)    il:>     \|.i.     Iii« 
62fl.  227  N    Y    S   3».1 

Waiver  of  Statute  of  Limitations 
— .'Statute  may  not  he  waived  at  in 
cpptinn  of  liability.  Croeker  v.  Ire 
land  (Sup.  I9.121  2.1.5  App  Div.  7«0 
266  N.T.S.  eaS;  Pine  v.  OkoniewsM. 
1939,  256  App.Div.  619,  11  N.T.S.2d 
13. 

Procedural  Rights.— A  lonxe  pro 
hibidng  counterclaims  In  any  xum- 
mary  proceeding  for  nonpayment  of 
rent  does  not  offend  public  policy, 
since  the  tenant  has  at  most  waived 
only    a    procedural    right,    and    may 
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8tiU  bring  an  independent  action,  and 
hence  the  tenant,  sued  for  rent,  could 
not  counterclaim  for  property  dam- 
age. Amazon  Management  Corpora- 
tion V.  Paff,  1938,  166  Misa  438,  1 
NXS.2d  976. 

Waiver  at  Againat  Pabllo  Policy.— 
A  person  majr  waive  any  right  aecnr- 
ed  to  him  by  contract,  conferred  up- 
on him  by  statute,  or  guaranteed  to 
bim  by  the  Constitution  except  where 
public  policy  intervenes.  In  re 
Moore's  Estate,  1938,  16S  Misc.  683, 
1  N.I.S.2d  281,  affirmed,  1939,  254 
App.I>iv.  866,  6  N.Y.S.2d  369.  ap- 
peal denied,  1939,  255  App.Div.  74, 
7  N.Y.S.2d  672,  affirmed,  1939,  280 
N.X.  783,  21  N.E.2d  612. 

An  agreement  by  wife  to  forego  all 
claims  for  alimony  and  support  if 
husband  would  default  in  action  for 
divorce  would  transgress  "public  poli- 
cy". Williama  v.  Williams,  1941,  28 
N.Y.S.2d  392,  affirmed  263  App.Div. 
935,  33  N.Y.S.2d  830. 

An  agreement  between  a  city  mar- 
shal and  an  attorney  and  his  client 
whereby  in  substance,  the  marshal 
was  to  receive  less  than  his  statuto- 
ry fees  for  executing  process  deliv- 
ered to  him  by  the  attorney,  was 
void  as  against  public  policy.  Allcock 
V.  Cohen,  1945,  269  App.Div.  1060,  68 
N.T.S.2d  905. 

Contract  between  two  individuals  to 
which  corporation  was  not  a  party, 
whereby  it  was  alleged  that  plaintiff 
agreed  to  and  did  transfer  accounts 
receivable,  which  were  assets  of  the 


corporation,  to  defendant  in  return 
for  certain  payments  which  were  to 
be  made  by  him,  was  void  as  against 
public  policy,  and  such  defense  could 
not  be  waived  by  defendant  so  as  to 
permit  plaintiff  to  maintain  action  for 
breach  thereof.  Fruitman  v.  '  Breg- 
man,  1949.  196  Misc.  362,  93  N.T.S. 
2d  760. 

Contract  to  Waive  Rlglits. — ^Even  if 
employee  could  be  considered  in  com- 
petition with  his  employer  so  that 
employment  could  constitute  waiver  of 
restrictive  covenant  not  to  compete 
contained  in  agreement  by  which  em- 
ployee sold  barber  shop  to  employer, 
such  waiver  would  extend  only  to  pe- 
riod of  employment  and  would  not  bar 
subsequent  assertion  by  employer  of 
rights  under  covenant.  Ooos  v.  Pen- 
nisi,  1960.  10  A.D.2d  643,  197  N.T.S. 
2d  253,  amended  on  other  grounds  10 
A.D.2d  873,   202  N.Y.S.2d   218. 

Parties  may  contract  to  waive  the 
usual  effect  of  a  rule  of  law.  Boe  v. 
Smyth,  1938,  252  App.Div.  609,  300 
N.Y.S.  1068,  motion  denied  277  N.Y. 
599,  14  N.£;.2d  181,  reversed  on  other 
grounds  278  N.Y.  364,  16  N.E.2d  366, 
answering  question  certified  253  App. 
Div.  814,  1  N.Y.S.2d  1020. 


Damages,  Waiver  of^— A 
cannot  by  contract  waive  hia  right  to 
recover  treble  damages  for  over-pay- 
ment of  rent  and  cannot  contract 
away  any  rights  connected  with  the 
action,  mcluding  that  of  trial  by  Jury. 
Frieson  v.  Almin  Realty  Corp.,  1946, 
184  Misc.  346,  64  N.Y.S.2d  248. 


War  as  Affecting  Legality  of  Contract 


§  628.    In  General 

Assignment  of  Con- 
tract Made  Before  World  War  to 
neutral    After     Commencement     of 


Such  War. — Preunkel  &  Co.,  Inc.  v. 
L'Urbaine  F.  Ins  Co.,  <1929)  251 
N.Y.  243, 167  N.E.  480. 


Immoral  Contracts 


§  081.    tiexnal  Immorslity  Oener- 
ally 

Agreement  that  woman 
act  aa  honaekeeper  for  man  and  live 
with  him  as  his  mistress  held  illegal 
and  recovery  for  services  rendered  by 
woman  denied.  AnKresanl  v.  Tozzi, 
(Sup.  1926)  217  App.  Div.  642,  210 
N.  Y.  8.  161. 


Sexual  Intercourse  as 
Basis  for  Promise  to  Marry. —  Oilman 
V.  KatE,  (Sup.  1B24)  210  App.  Div. 
616,  200  N.  Y.  8.  790. 

Consideration  as  Illegal.— At  com- 
mon law,  a  promise  based  on  illicit  as- 
sodation  could  not  be  enforced. 
Locke  V.  Pembroke,  1939.  280  N.Y. 
430,  21  N.E.2d  495. 
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Condonation  of  Adnltery  as  Consld- 
•ration.— Alleged  consideration  for 
wife's  release  of  hnsbond  from  mak- 
ing payment  of  alimony  as  provided 
in  judgmeni  in  separation  action, 
which  consisted  in  effect  of  a  license 
given  by  tue  husband  to  the  wife  to 
commit  adultery,  was  against  "public 
policy"  and  void,  and  court  would  de- 
ny the  wife's  motion  for  permission 
to  docket  a  judgment  for  accrued  ali- 
mony, and  would  deny  husband's  mo- 
tion for  a  judgment  nunc  pro  tunc  to 
remove  the  provision  in  the  judgment 
decreeing  that  he  should  pay  the  ali- 
mony to  his  wife,  since  the  parties  did 
not  come  into  court  with  clean  hands. 
Gehring  v.  Gehring,  1941,  175  Misc. 


493,  23  N.Y.S.2d  920,  affirmed  in  ptit 
and  reversed  in  part,  1941,  202  App. 
Div.  1065,  30  N.T.S.2d  257. 

8  6S2.  Put  Oohabitattm;  Intar- 
oonrw  Inddeatal  to  Oonteack 
Maintenance  of  Person  SedneeiL— 
A  promise  to  make  a  reasonable  al- 
lowance for  maintenance  of  one  wh<wi 
promisor  had  allegedly  seduced,  and 
promise  to  pay  her  a  specified  ram 
per  month  for  maintenance,  were  un- 
enforceable because  not  based  on  c<«- 
sideration  recognised  by  the  common 
law  or  laws  of  state.  Locke  ▼.  Pem- 
broke, 1839,  280  N.Y.  430,  21  iiXM 
495. 


Indirect  IU*gality 


§  633.    In  Ctoneral 

Money  Borrowatf  for 
Gaming. — Fruchtman  v.  Klein. 
(Snp.  ipp.  T.  1920)  lis  Uisc.  622. 
186  N.  Y.  e.  «9. 

Lease  restrictiac 
without  the  letaot's  consent,  one  of 
premises  to  a  pntpone  forbidden  by 
law  is  illegal  and  nnenforeeable. 
Railroad  Stores  t.  Fabyan,  (City  Ct 
Tt.  T.  1922)  120  Mine.  142,  197  N. 
Y.  S.   816. 

Fana  Lmm«  Vioiativ* 
of  Constitution.— A  lease  of  agricul- 
tural lands  for  five  years  and  an  ex- 
tension thereof  prior  to  the  termina- 
tion of  the  original  lease  for  a  pe- 
riod of  ten  years  are  invalid,  as 
violative  of  section  IS  of  article  I 
of  the  State  Constitution,  which  pro- 
vides that  no  lease  or  grant  of  agri- 
cultural land  for  a  longer  period 
thai)  twelve  years,  in  which  shall  be 
reserved  any  rent,  shall  be  valid, 
where  the  lease  in  question  did  re- 
serve rent  and  there  was  no  provi- 
sion in  the  lease  that  the  land  diould 
not  be  used  for  agricultural  purposee. 
The  aggregate  term  embraced  in  the 
two  agreements  must  control  the 
validity  of  the  lease,  for  otherwise  it 
would  be  possible  to  violate  the  con- 
stitutional provision  by  executing 
several  leases,  each  for  a  period  of 
less  than  twelve  years.  The  period 
of  the  lease  expressed  in  the  agree- 
ment determines  whether  or  not  the 
Constitution  is  violated.  And  the 
mere   fact   that  the   exercise  of  An 


«^tion  clause  authorizing  the  tenant 
to  purchase  the  land  might  terminate 
the  lease  within  the  twelve-year 
period,  does  not  make  the  lease 
valid.  Parthey  v.  Beyer,  (Sup. 
1930)  228  App.  Div.  308,  238  N.  Y. 
S.  412. 

Dae  of  Premise*  in  Violation 
of  Zoning  Ordinance. — In  an  ac- 
tion by  the  plaintiff  for  the  rent 
of  premises  which  it  leased  to  the  de- 
fendant "to  be  used  and  occupied  as 
a  gasoline  station  and  for  garage 
purposes,"  a  judgment  for  the  plain- 
tiff must  be  reversed  and  its  com- 
plaint dismissed,  where  it  appears 
that,  unknown  to  the  parties,  at  the 
time  of  the  execution  of  the  leaae 
and  prior  thereto,  said  premises  were 
affected  by  a  zoning  ordinance  whidi 
restricted  the  use  thereof  to  "busi- 
ness purposes  only,"  and  prohibited 
the  operation  of  a  gasoline  station  on 
or  in  the  vicinity  of  the  premises, 
since  the  lease  being  for  an  illegal 
purpose  was  void  from  the  beginning. 
Louis  Friedman  Bealty  Co.,  Inc.  v. 
De  Stefan  (Sup.  App.  T.  1026)  127 
Misc.  608,  217  N.  Y.  8.  142. 

Rights  of  Tenant  Where  Occupancy 
Violates  Zoning  RegrnUtions. — Where 
the  occupation  of  premises,  by  reason 
of  the  violation  of  zoning  regulations, 
was  unlawful,  the  tenant  is  justified 
in  rescinding  the  lease  and  abandon- 
ing possession,  and  for  that  reason 
the  landlord  is  not  entitled  to  recover 
for  rent  during  the  unlawful  occupa- 
tion of  the  premises,  nor  is  the  tenant 
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entitled  to  recover  the  rent  paid.  In 
the  absence  of  proof  that  the  lease 
itself  was  unlawful  in  its  inception, 
the  tenant  is  entitled  to  recorer  the 
deposit  made  to  secure  performance 
thereof.  Sehots-Fowers  Co.,  Ine.  t. 
Treidler,  (Sup.  App.  T.  1026)  128 
Misc.  466,  219  N.  T.  8.  4. 

Unlawfol  Uae  M 
Affecting  Guaranty  by  Lessor.— The 
fact  that  the  purpose  for  which  the 
premises  were  leased  is  unlawful 
does  not  make  a  guaranty  by  the  les- 
sor of  the  right  to  use  them  for  such 
purpose  illegal  and  it  may  be  en- 
forced. Municipal  Metallic  Bed  Mfg. 
Corp.  T.  Dobbs,  (1930)  263  N.  T. 
813, 171  N.B.  76. 

Violation  of  Rales  and  Regulatioas. 
—In  action  for  a  balance  alleged  to  be 
due  plaintiff  as  resnlt  of  a  joint  ven- 
ture in  purchase  of  stock,  defendant's 
affirmative  defense  and  counterclaim, 
which  alleged  that  plaintiff's  contract 
with  defendant  who  was  customer  of 
firm  for  which  plaintiff  was  employed 
providing  for  division  of  profits  realis- 
ed from  purchase  of  stock  was  in  vio- 
lation of  plaintiff's  agreement  with 
the  New  York  Stock  Elxchange  pro- 
hibiting plaintiff  from  entering  into  a 
contract  for  division  of  profits  with 
a  customer  of  firm  for  which  he  was 
working  without  consent  of  employ- 
ers, charged  plaintiff  only  of  violating 
a  rule  of  the  Exchange  which  might 
subject  him  to  disciplinary  punish- 
ment or  discharge  from  his  employ- 
ment, and  did  not  allege  facts  con- 
stituting either  a  tort  or  conduct  re- 
pugnant to  puUic  policy  or  good 
morals,  and  hence  affirmative  defense 
and  counterclaim  were  insufiicient. 
UpUn  v.  Lester,  1941,  29  N.Y.S.2d 
066,  affirmed  263  App.Div.  799,  32 
N.Y.S.2d  126,  appeal  denied  263  App. 
Div.  857,  32  N.T.S.2d  782. 

§  636.  Services  Rendered  and 
Advances  Made  by  Agents, 
etc. 

National  ProhiUtioa 

Law. —  To    enUtle    a    broker    to   re- 


cover for  services  in  n^otiating  for 
his  principal  a  sale  of  intoxieatiBg 
liquors,  it  is  necessary  that  tlie  seller 
have  the  required  permit  to  sell  and 
the  buyer  the  permit  to  purchaae^ 
and  the  fact  that  the  broker  is  igno- 
r»nt  of  the  fact  that  the  parties 
to  the  sale  do  not  have  the  required 
permit  is  immateriaL  He  must  in- 
form himself  of  this  fact  before  act- 
ing in  the  matter.  Adler  ▼.  Zimmer- 
man, (1022)  233  N.  T.  431,  1S6 
N.E.  840. 

Since  the  National  Prohibition  Aet 
all  acts  of  persons  involving  the  sale 
of  intoxicating  liquors  are  pre- 
sumptively unlawful  until  brought 
within  the  exception  of  the  National 
Prohibition  Aet,  or  shown  to  have 
been  permitted  by  Federal  author- 
ity. And  where  a  person  seeks  to 
recover  for  services  in  assisting  such 
sales,  he  must  show,  to  obviate  the 
objection  of  illegality,  that  the  sales 
were  legal.  Lnndy  v.  Orr.  (Sup. 
1923)  205  App.  Div.  296,  199  N.  T. 
S.  480. 

Services  Rendered  by 
Broker. — ^Where  a  broker  for  the  sale 
of  property  has  performed  his  part 
of  the  agreement  by  producing  a  pur- 
chaser ready,  able  and  willing  to  pur- 
chase on  defendant's  terms,  he  is  en- 
titled to  the  compensation  agreed  on, 
and  the  fact  that  the  contract  of  sale 
entered  into  between  the  defendant 
and  the  purchaser  turns  out  to  be 
unenforceable  does  not  affect  the  situ- 
ation. Homeyer  v.  Plel  Bros.,  (Sup. 
1934)  240  App.  Div.  1004,  268  N.  T. 
S.  268. 

Compensation  of  agent  by  third 
party. — Any  contract  calling  for  com- 
pensation of  agent  by  third  party  ren- 
dering services  to  principal  mast  nec- 
essarily be  illegal  and  unenforceable 
unless  made  with  the  knowledge  and 
consent  of  the  principal.  Norton  v. 
John  T.  Clark  &  Son.  1955, 144  N.T.S. 
2d  245,  appeal  dismissed  2  N.Y.2d 
853,  160  N.Y.S.2d  4. 


1  N.Y.L.Contracts— 20 
1962  P.P. 
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Contract  Orovring  Out  of  Prior  lUegal  Contract  or  Tramaction 


§  039.    In  General 

Contract  Connectefl 
witb  Prior  Illegal  Transaction. — 
Wood  ▼.  HiU,  (Snp.  1988)  214  App. 
DiT.  417.  8ie  N.  Y.  B.  550. 

I  640.    Application     of     Qeneral 
Bole 

Cback  Given  for  Price 
on  Illegal  Sale  of  Liqnor  not  enforce- 
able.—Adler  V.  Zimmerman,  (1922) 
233  N.T.  431,  13S  NJ3.  840. 

Usniious  ExteRsioN 
Agreement.— Where  contract  extend- 


ing time  of  parment  of  mortcage  ex- 
acts naurions  rate  of  interest,  onlf 
amonnt  of  money  paid  in  excess  of 
legal  rate  proTlded  for  in  mortgage 
can  be  credited  on  principal,  aince 
oaurious  agreement  does  not  taint 
original  mortgage  whidi  remains  a 
valid  obligatioa. — ^La  Moot  v.  Handy 
(1937)  260  App.DiT.  657,  298  M.Z.S. 
void,  bat  its  inTalidity  does  not  taint 
original  lawfol  obligation.    Id. 

A  nsvrlons  extension  agreement  Is 
185. 


Enforcement  of  and  Belief  from  Illegal  Contracts  Oenendly 


§  641.    In  Oeneral 

Receipt  of  BeaeUte — Effect  on  Void 
Act  Generally. — It  is  not  every  minor 
wrongdoing  in  the  coarse  of  contract 
performance  that  will  insnlate  the 
other  party  from  lialnlity  for  work 
done  or  goods  famished  bat  there 
mast  at  least  be  a  direet  connection 
between  the  illegal  transaction  and 
the  obligation  sned  upon,  and  con- 
nection is  a  matter  of  degree.  Hc- 
Oonnell  v.  Commonwealth  Pictures 
Corp..  1960,  7  N.Y.2d  465,  199  N.T. 
S.2d  483. 

A  void  act  is  not  always  validated 
by  the  receipt  of  benefits  thereby  or 
thereunder,  while  such  benefits  might 
bar  a  successful  assertion  of  the 
claim  of  invalidity.  Schneider  v. 
Greater  M.,  etc..  Circuit,  (Sup.  Sp. 
T.  1032)  144  Misc.  534,  260  N.  T.  6. 
310. 

Parties  cannot  accept  benefits  un- 
der a  contract  fairly  made  and  at 
same  time  question  its  validity. 
Lunecford  v.  Wilcox,  1949,  88  N.T. 
S.2d  225. 

Illegal  Contract  not 
Basis  of  Action. — ^Westchester  Mortg. 
Co.  V.  Grand  Rapids,  et&,  R.  Co., 
(Snp.  Ct  1026)  126  Misc.  634,  213  N. 
Y.  S.  603 ;  8284  Corporation  v.  Oarey, 
(N.  Y.  Munic.  Ct  1030)  137  Misc. 
107,  242  N.  Y.  8.  413;  O'Neill  v.Der- 
derian,  (N.  Y.  Munic.  Ct.  1030)  138 
tliac.  488.  246  N.  Y.  8.  341 ;  Bolivar 
V.  Monnat,  (Sup.  1031)  232  App.  Div. 
33,  248  N.  Y.  S.  722,  modifying  order 


136  Misc.  440,  238  N.  Y.  S.  016; 
Karpel  v.  Sands,  (City  Ct.  1032)  144 
MUc.  802,  268  M.  Y.  S.  740;  Bama 
V.  Clifford  Country  EsUtes.  (City 
Ct  1032)  14S  Misc.  81S.  258  N.  Y. 
8.  071;  Westchester  Housing  Corp. 
V.  Oramatan  Impr.  Co..  (Snp.  1032) 
237  App.  Div.  844.  261  N.  Y.  8.  142. 
reargument  denied  237  App.  Div. 
887,  261  N.  Y.  S.  1011;  Attridge  v. 
Pembroke,  (Sup.  1032)  235  App.  Div. 
101.  256  N.  T.  &  257;  RdU  v.  Mar 
tional  City  Bank.  (Sup.  1034)  240 
App.Div.  S13.  271  N.Y.S.  51;  Arbos- 
zese  V.  Norge  Realty  Corp.,  (CityCt 
N.Y.  1934)  161  Use.  463,  271  N.Y.& 
880:  Baldwin  v.  Lev  (1937)  1«8 
Ifisc  929,  297  N.Y.S.  003;  Bosaini 
Dairy  Co.  v.  Rockdale  Creamery  Cor- 
poration.  1938.  171  Misc.  667,  U  N. 
Y.S.2d  635,  afBrmed.  IfMOi  268  App. 
Div.  961. 16  N.Y.S.2d  720;  Walladi  ▼. 
Katsowita,  1839,  171  IDae.  287.  U  M. 
Y.Su!d  B14;  Handler  v.  Peter  Dodger 
Brewing  Corporation.  1940,  178  lOae. 
173,  17  N.T.S.2d  275.  aarmed,  1940. 
268  App.Div.  846.  20  N.Y.S.2d  404. 
reargument  denied,  1940,  209  App. 
Div.  914,  20  N.Y.S.2d  996;  Carmine 
V.  Murphy.  1941,  285  N.Y.  413.  SB 
N.D.2d  19.  reversing  261  AppXHv.  17, 
23  N.Y.SJ2d  728,  appeal  granted  201 
App.Div.  806.  25  N.Y.S.2d  780;  Zwira 
V.  Oalento.  1941.  177  tfisc.  238.  80 
N.Y.SJ2d  182,  a£Brmed.  1842.  263  App. 
Div.  798.  32  N.TJ3.2d  126.  appeal  de- 
nied, 1942,  32  N.Y.SJ2d  792.  263  App. 
Div.  869,  reversed  on  other  groonds. 
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1942,  288  N.T.  428,  43  N.E.2d  474; 
Camp-Of-The-Plnea  t.  New  York 
Times  Co.,  1946,  184  Misc.  389,  53 
N.Y.S.2d  475;  CMara  v.  Dentinger, 
1946.  271  App.Div.  22,  62  N.Y.S^d 
282;  Reiss  v.  Reiss,  1945,  186  Misc. 
511,  59  N.Y.S.2d  828;  Stone  v.  Free- 
man, 1948,  82  N.E.2d  671,  298  N.Y. 
268,  appeal  granted  274  App.Div.  783, 
81  N.Y.S.2d  195.  McMenamy  v.  W. 
U.  Tel.  Co..  1948,  192  Misc.  114,  83 
N.Y.S.2d  565. 

A  party  to  an  illegal  contract  can- 
not ask  a  court  of  law  to  help  him 
carry  out  bis  illegal  object  nor  can 
such  a  person  plead  or  prove  a  case 
io  which  he  as  a  basis  for  his  daim 
must  set  forth  his  illegal  purpose. 
McConnell  v.  C!ommonwealth  Pictures 
Corp.,  1960,  7  N.Y.2d  465,  199  N.Y. 
S.2d  483. 

Contract  made  in  violation  of  Mc- 
Kinney's  Penal  Law,  §  439,  respecting 
the  giving  of  gratuity  to  the  employee 
or  servant  of  another  is  unMiforceable. 
Shemin  v.  A.  Black  &  Co.,  1962,  32 
Mi8C.2d  1046,  225  N.Y.S.2d  805. 

A  contract  made  in  violation  of  Mc- 
Kinney's  Penal  Law,  §  439,  althoagh 
not  expressly  declared  to  be  void  by 
the  statute,  is  unenforceable,  whether 
executory  or  executed.    Id. 

A  party  to  an  illegal  agreement 
cannot  ask  a  court  of  law  to  help 
him  carry  out  his  illegal  object,  nor 
can  such  a  person  plead  or  prove  in 
any  court  a  case  in  which  he,  as  a 
basis  for  his  claim,  must  show  forth 
bis  illegal  purpose.  Michalowski  v. 
Ey,  1957,  4  A.D.2d  694.  164  N.Y.S. 
2d  192,  reversed  on  other  grounds  4 
N.Y.2d  277,  174  N.Y.S.2d  6. 

Illegality  of  contract  is  a  bar,  not 
only  to  action  on  contract,  but  to  any 
action  in  which  plaintiff,  as  basis 
for  his  claim,  must  show  bis  illegal 
purpose.  Higgins  v.  Higgins,  1952, 
119  N.Y.S.2d  103. 

The  rale  that  when  a  cause  of  ac- 
tion is  predicated  on  an  illegal  trans- 
action or  where  one  must  trace  his 
cause  to  such  a  transaction,  there  can 
be  no  recovery  does  not  apply  where 
public  policy  requires  a  rescission  to 
prevent  public  injury.  O'Mara  v. 
Dentinger,  1946,  271  App.Div.  22,  62 
N.Y.S.2d  282;  Rosenblum  v.  Frankel, 
1951,  279  App.Div.  66,  108  N.Y.S.2d 
6.  reargument  and  appeal  denied  279 
App.Div.  1020.  108  N.Y.S.2d  1020. 


Illegal  Lease  Cannot  be  Basis  ot 
Action.— H.  B.  Shonti  Co.  v.  LoffAy, 
(Sup.  1029)  22S  App.  Div.  203,  232 
N.  Y.  S.  614;  O'Neill  v.  Derderisn, 
(N.  Y.  Munic.  Ct  1930)  138  Misc. 
488,  246  N.  Y.  S.  341. 

The  law  will  aot  aid  either  party  to 
an  Illegal  agreement  and  will  leave  the 

parties  where  it  finds  them.— Arbus- 
zese  V.  Norge  Realty  Corp.,  (dtyCt. 
N.Y.  1934)  151  Misc.  463,  271  N.Y.S. 
889;  In  re  Douglas'  Estate,  1939, 
170  Misc.  155,  9  N.Y.S.2d  631,  af- 
firmed. Smith  V.  Irving  Trust  Co.,  266 
AppJ)iv.  908,  10  N.Y.S.2d  411;  In 
re  Peck's  Estate,  1946,  66  N.Y.S.2d 
363;  Stone  v.  Freeman,  1948,  298 
N.Y.  268,  82  N.B.2d  671,  8  A.L.R.2d 
304,  appeal  granted  274  App.Div.  783, 
181  N.Y.S.2d  195.  Anonymous  v. 
Anonymous,  1948,  193  Misa  299,  86 
N.Y.S.2d  196;  Schonceit  v.  Springer, 
1951,  103  N.Y.S.2d  601;  Hettich  v. 
H-ittich,  1952,  304  N.Y.  8,  105  N.E.2d 
601. 

Generally,  parties  to  illegal  transac- 
tion in  pari  deUcto  may  not  judicially 
enforce  it,  but  are  left  where  they  are, 
whether  contract  be  executory  or  ex- 
ecuted. Falcone  v.  Falcone,  1962,  31 
Misc.2d  740,  221  N.Y.S.2d  904. 

The  court  will  leave  in  statu  quo 
parties  to  an  Ulegal  contract  who  are 
in  pari  delicto.  Romano  v.  Bono, 
1938,  168  Misc.  897,  6  N.Y.S.2d  204. 

Where  parties  to  contract  are 
equally  guUty  of  illegal  practices,  the 
law  will  leave  them  where  it  finds 
them  and  refuse  to  aid  either  to  re- 
cover from  the  other.  Sheridan  v. 
Weber,  1937,  252  App.Div.  398,  299 
N.Y.S.  72a 

Repeal  of  ProhlbU 
tlon  of  Activity.— After  repeal  of  pro- 
hibition of  activity  which  had  been 
prohibited  to  establish  some  reform, 
contracts  made  during  time  of  pro- 
hibition with  respect  to  such  activity 
become  valid  and  enforceable  if  ac- 
tivity is  not  Inherently  bad.— Lido 
Capital  Corporation  v.  Vogel  (1937) 
161  Misc.  48,  291  N.Y.S.  92. 

The  courts  lefuse  to 
enforce  Illegal  contracts  not  for  the 
sake  of  the  defendant,  but  because 
they  will  not  lend  tiieir  aid  to  the 
plaintiff.  OradberK  v.  Midvale 
Realty  Co.,  (Sup.  App.  T.  1022)  lit 
Misc.  'S68,  196  N.  T.  S.  780. 
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Where  contract  la  affected  with 
aoch  illegality  that  action  cannot  be 
maintained  diereon,  mere  repeal  of 
law  which  made  bargain  illegal  doea 
not  transform  it  into  valid  enforceable 
contract.  Government  of  the  French 
BepnbUc  v.  Cabot,  1947,  190  Miac. 
617.  76  N.Y.S.2d  290. 

Ualawfsi  DlMriaiiaaMon.-^ipper 
held  not  entitled  to  recover  alleged 
overcharge  under  shipping  contract 
wliich  quoted  rate  of  |9.80  per  ton  for 
steel  on  shipment  to  Hawaii,  bat 
which  omitted  by  error  of  shipper'a 
agent  to  include  shipper's  option  of 
40  cubic  feet,  which  option  steamer 
exercised,  resulting  in  greater  charge, 
since  if  contract  were  enforced  it 
would  result  in  unlawful  discrimina- 
tion, as  forbidden  by  the  Atlantic  and 
Oulf/Hawailan  Islands  Conference.— 
Belmont  Iron  Works  v.  Paciflc  Coast 
Direct  Line  (1037)  249  App.Div.  180, 
291  N.Y.S.  360,  reargument  denied, 
1938,  249  App.Div.  730,  292  N.Y.S. 
969.  affirmed,  1938.  275  N.Y.  461,  11 
N.B.2d  297.  certiorari  denied.  1988, 
68  S.Ct.  264.  302  U.S.  747.  82  L.EM. 
677. 

Denial  of  Relief. — ^When  any  part 
of  a  contract  is  illegal,  the  entire 
contract  falls  unless  specific  provi- 
sions to  the  contrary  appear  therein. 
Bering  v.  Patterson,  1956,  154  N.Y.S. 
2d  663,  reversed  on  other  grounds  2 
A.D.2d  820.  156  N.Y.S.2d  514. 

Where  contract  is  illegal,  court 
will  ordinarily  deny  aid  to  one  party 
to  contract  as  against  the  other. 
Sterling  Shoe  Corp.  v.  Weiss  &  Klau 
Co.,  1954.  206  Misc.  763,  135  N.Y.S. 
2d  39. 

Conrt.  of  its  own  motion,  may  re- 
fuse to  grant  relief  under  unenforce- 
able contract.  Higgins  v.  Higf^s, 
1952.  119  N.Y.S.2d  103. 

Relief  under  illegal  contract  is  de- 
nied on  ground  that  conrts  refuse  to 
lend  their  aid  to  person  who  founds 
his  caase  of  action  on  his  own  im- 
moral or  illegal  acts,  and  not  on 
ground  that  contract  is  void.  Lido 
Capital  Corporation  v.  Eslcelsen 
1937,  162  Misc.  323.  295  N.Y.S.  163. 

Courts  refuse  to  enforce  contracts 
against  public  policy,  regardless  of 
parties'  rights  or  equities  as  between 
themselves.  Handler  v.  Peter  Doel- 
ger  Brewing  Corporation,  1040,  178 
Idisc.  173,  17  N.T.S.2d  276,  affirmed. 


liMO^  20»  AppDh.  846^  20  N.TJ3.ad 
404,  reargnment  denied,  1940,  2B9 
AppJMv.  914.  20  N.Y.S.2d  088. 

The  role  that  where  a  contract  is 
tainted  with  fraud  or  illegality  and 
contracting  parties  are  in  pari  de- 
licto  courts  win  not  aid  either  party 
applies  only  where  fraud  or  iHegali- 
ty  was  involved  in  the  making  of  c<ni- 
tract  in  suit,  and  tendency  is  to  lim- 
it rather  than  extend,  the  rule.  Ol- 
lendorf  v.  Lassberger,  1941,  176  Miac 
061.  28  N.Y.S.2d  465,  affirmed,  1942, 
263  App.Div.  814.  37  N.Y.S.2d  132. 
appeal  denied,  1942.  32  N.Y.S.2d  783. 
263  App.Div.  856. 

Generally,  a  party  to  an  illegal  bar- 
gain can  neither  recover  damages  for 
breach  thereof  nor.  hy  rescinding  the 
bargain,  recover  the  performance  that 
he  has  rendered  thereunder  or  its  val- 
ue. Enterprise  Frame  &  Novdty 
Corporation  v.  Schieman,  1944,  183 
BiOsc.  3,  49  N.Y.S.2d  800. 

Court  would  not  aid  a  party  seeking 
recovery  of  money,  advanced  as  part 
of  an  illegal  transaction,  since  trans- 
action was  tainted  with  illegality. 
Westerman  v.  Klar.  1947.  76  N.Y.&2d 
67. 

To  extent  that  illegal  property  set- 
tlement agreement  bad  been  per- 
formed, conrt  would  not  order  it  on- 
done,  but  court  would  not  aid  in  fur- 
ther consummation  of  such  agreement. 
Deshler  v.  Rivas.  1951.  106  N.Y.S.2d 
837,  affirmed  280  App.Div.  775.  113 
N.Y.S.2d  673. 

Kacovety  by  Bnyer  of 
Part  Payment  on  Dlagal  Contract  af 
Sale.— Wolf  T.  Cohen,  (Sup.  1924) 
e09  App.  Oiy.  lis,  204  N.  Y.  &  378. 
If  money  is  paid  as  part  of  an  il- 
legal contract,  the  payee's  promise  to 
return  it  cannot  be  enforced.  Sayres 
▼.  Deeker  Antomobila  Co.,  (1924) 
280  N.Y.  73.  145  N.B.  744. 

Public  Contract  for  Services  act 
Entered  Into  by  Proper  Aathorities. 
— ^Wooley  V.  Schenectady,  Sop.1929, 
226  App-Div.  383,  236  N.Y.S.  104. 

A  contract  of  retainer  to  procnia 
a  Mexican  divorce  is  iUeKal  and  con- 
trary to  public  policy  and  a  client 
may  recover  payments  made  there- 
under, where  it  appears  that  the 
client  was  induced  to  enter  into  the 
contract   by    frandnlsnt    repnawta- 
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tions  of  the  attorney  to  the  effect 
that  he  could  obtain  a  valid  MexiVan 
divorce,  although  to  his  knowledge 
both  parties  were  at  all  times  resi- 
dents of  this  State;  that  jurisdiction 
was  obtained  through  triclcs  of  the 
attorney's  agents;  and  tliat  he  rep- 
resented to  the  client  after  obtaining 
such  divorce  said  client  could  re- 
marry in  New  Jersey  and  thereafter 
live  in  New  Yorlc  Milne  v.  Schnei- 
der, (N.  Y.  Munic  Ct.  1030)  136 
Misc.  15,  240  N.  Y.  S.  375. 

Illegal  Contract  tor  Semce*— no 
Recovery. — ^Reiner  v.  North  American 
Newspaper  Alliance,  (1932)  259 
N.Y.  260, 181  N.B.  SSL 

Restitution.— Andrews  t.  Empire 
City  Racing  Ass'n,  1939,  170  Misc. 
838,  9  N.Y.S.2d  887. 

Unlawful  Rebates.— A  contract  pro- 
viding for  rebate  of  part  of  price  of 
milk  was  illegal  under  former  section 
258-m  of  the  UcKuney  Agriculture 
and  Markets  Law,  relating  to  price 
of  milk,  and  hence  action  could  not 
be  maintained  for  breach  of  such  con- 
tract. Bossom  Dairy  Co.  v.  Rockdale 
Creamery  Corporation,  1939,  171 
Misc.  657,  18  N.Y.S.2d  636,  aiBrmed. 
1940,  268  App.Div.  961,  16  N.Y.S.2d 
720. 

Apportionment  of  Consideration.— 
The  law  does  not  ordinarily  under- 
take to  apportion  an  entire  consider- 
ation paid  upon  an  illegal  transaction 
'  merely  tiecause  the  transaction  would 
have  been  legal  if  a  part  of  it  had 
been  eliminated,  as  affecting  right  to 
recover  the  consideration.  Ballandne 
V.  Ferretd,  1041,  28  N.Y.S.2d  668. 

Estoppel. — An  illegal  contract  may 
not  be  made  legal  by  estoppel.  In  re 
Rhinelander's  Will,  1042,  204  App. 
Div.  607,  36  N.Y.S.2d  106,  reversed, 
1943,  290  N.Y.  81,  47  N.B.2d  681. 

Passing  of  Title.— Fact  that  a  trans- 
action is  prohibited  or  illegal  does 
not  always,  as  between  the  parties, 
preclude  title  from  passing.  O'Mara 
V.  Dentinger,  1946,  271  App.Div.  22, 
62  N.Y.S.2d  2S2. 

Evidence. — ^In  action  to-  recover  for 
breach  of  contract  to  sell  holly  plants 
for  plaintiff  on  commission,  evidence 
established  that  the  plaintiff  promised 
the  corporate  agent  a  gratuity  or 
l>enefit  to  influence  and  to  induce  the 


agent  to  enter  into  the  contract,  and 
that  in  consideration  thereof  the 
agent  entered  into  the  contract  and 
that  plaintiff  paid  him  $200  without 
knowledge  and  consent  of  the  corpo- 
rate defendant.  Sbemin  v.  A.  Black  & 
Co.,  1962,  32  Misc.2d  1046,  225  N.Y.S. 
2d  805. 

§  642.    Becovtery  on  Implied  Con- 
tract 

No  recovery  for  serv- 
ices on  a  quantum  meruit  can  be  had 
if  the  contract  for  their  rendition  is 
illegal.  Peck  v.  Sands,  1922, 119  Misc. 
804, 198  N.Y.S.  313. 

§  644.    Belief  in  Equity;    Judg- 
ment   Secovered    on    Dlegal 
Contract 
Proof  of  illegality.— Doctrine  that  a 
court  of  equity  will  not  lend  its  aid 
to  enforcement  of  an  illegal  contract 
does  not  apply  in  absence  of  proof  of 
illegality.    Homeland  Gardens  v.  Len- 
nox, 1951.  106  N.Y.S.2d  741. 

Third  Party  Claims.— A  party  to 
an  illegal  contract  cannot  ask  a  court 
of  law  to  help  him  carry  out  his  ille- 
gal object,  nor  can  such  a  person 
plead 'or  prove  in  any  court  the  case 
in  which  he,  as  a  basis  for  his  claim, 
must  show  forth  his  illegal  purpose, 
but  such  rule  is  subject  to  exception 
that  if  a  party  to  an  illegal  transac- 
tion turns  over  money  or  property  to 
a  third  person  for  use  of  other  party 
to  transaction,  the  latter  can  enforce 
express  or  implied  promise  or  trust 
of  third  party  to  turn  over  money  or 
property,  notwithstanding  fact  that  he 
could  not  have  enforced  payment  or 
delivery  by  party  who  voltmtarily 
made  the  payment  or  deposit.  South- 
western Shipping  Corp.  v.  National 
City  Bank  of  New  York,  1959,  6  N.Y. 
2d  454,  190  N.Y.S.2d  852. 

§  646.    Persons  Not  in  Pari  De- 
licto;  General  Rnle 

Parties  Must  Be  in 
Equal  Fault  to  Prevent  Relief.— Boli- 
var v.  Monnat,  (Sup.  1931)  232  App. 
DiT.  S3, 248  N.Y.S.  722 ;  Bama  t.  Clif- 
ford Country  Bstates,  1982,  143  Misc. 
813,  258  N.Y.S.  671;  O'Mara  v.  Dent- 
inger, 1946,  62  N.Y.S.2d  282. 

Parties  to  a  fraudulent  or  illegal 
transaction  who  are  in  pari  delicto 
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may  not  {nvobe  jndidal  aid  to  ando 
consequences  of  their  illegal  acts  and 
if  such  an  illegal  contract  is  executo- 
ry, the  court  will  refuse  to  enforce 
it,  and  If  executed,  the  court  will  re- 
fuse to  disturb  the  result.  Flegen- 
heimer  v.  Brogan,  1940,  259  App.Div. 
347,  19  N.Y.S.2d  343,  appeal  granted, 
1940.  269  App.Div.  914,  20  N.Y.8.2d 
870,  certified  question  answered, 
1940.  284  N.Y.  268.  30  N.E.2d  601. 
132  A.L..R.  613.  affirmed,  1940.  284 
N.Y.  268.  30  Nj:.2d  691,  182  A.L.R. 
613;  Furman  t.  Furman,  1941.  178 
Miac  582,  34  N.T.S.2d  699,  affirmed 
30  N.Y.S.2d  616.  262  App.Div.  612, 
affirmed,  1942,  287  N.Y.  772,  40  N.B. 
2d  643. 

Where  plaintiff,  in  giving  defendant 
certain  jewelry  to  allegedly  bribe  Por- 
tuguese Consul  to  obtain  a  visa  to 
permit  plaintiff  and  hia  family  to  es- 
cape into  Portugal  from  the  advancing 
Ckrman  armies  in  France,  was  moti- 
vated by  desire  to  save  himself  and 
his  family  from  almost  certain  death 
if  captured,  plaintiff,  acting  under 
such  pressure,  was  not  in  pari  delic- 
to with  defendant  so  as  to  be  pre- 
cluded on  ground  of  public  policy  from 
recovering  value  of  jewels  from  de- 
fendant who  allegedly  absconded 
therewith.  Liebman  v.  Rosenthal, 
1945,  185  Misc.  837.  57  N.Y.S.2d  875. 
affirmed,  59  N.Y.S.2d   148. 

Whether  Contract  ia 
Malum  in  Se  oi  Malum  Prohlbitnm  is 
Circumstance  to  Be  Considered.- 
Barna  v.  ClifTord  Country  Estates, 
(City  Ct.  1932)  143  Misc.  813,  258 
N.Y.S.2d  671;  Warner  v.  De  Cuevas, 
1945.  186  Misc.  150,  58  N.Y.S.2d  751. 

Contracts  mala  prohibits.— Irre- 
spective of  statutory  provisions 
which  are  merely  mala  prohibita,  a 
contract,  in  essence,  is  not  thereby 
rendered  unenforceable.  Jewish  Men- 
tal Health  Soc.  v.  Village  of  Uast- 
inga-on-Uudson,  1938.  256  App.Div. 
77.  6  N.Y.S.2d  667,  affirmed,  1939,  270 
N.Y.   764.   18  N.B.2d   867. 

Where  contract  in  violation  of  stat- 
ute is  merely  malum  prohibitum,  and 
statute  does  not  provide  expressly 
that  its  violation  will  deprive  parties 
of  their  right  to  sue  on  contract,  and 
denial  of  relief  on  contract  is  wholly 
out  of  proportion  to  requirements  of 
public  policy  or  appropriate  individual 
punishment,  right  to  recover  on  con- 


tract will  not  be  denied.  Wallach  t. 
Katsowitz,  1939.  171  Misc.  287.  12 
N.Y.S.2d  614. 

An  agreement  which  is  "malum  pro- 
hibitum" because  made  in  violation  of 
a  statute  cannot  form  the  basis  of 
an  action,  unless  the  statute  viulated 
is  one  designed  to  protect  one  set  ol 
men  from  another  set  of  men  more 
advantageously  situated.  O'Connor  v. 
O'Connor.  1941.  26:{  App.Div.  820,  31 
N.Y.S.2d  372.  affirmed.  UH2.  288  N. 
Y.  579.  42   N.E.-2d  ^. 

Where  contract  io  violation  of  stat- 
ute is  merely  malum  prohibitum,  stat- 
ote  does  not  provide  expressly  :hat 
its  violation  vrill  deprive  parties  of 
their  right  to  sae  on  contract,  and 
denial  of  relief  on  contract  is  wholly 
out  of  proportion  to  requirementa  of 
public  policy  or  appropriate  individual 
punishment,  right  to  recover  on  con- 
tract will  not  be  denied.  McEvoy  v. 
Amencan  Limibermen's  Mut.  Uasn- 
alty  Co.  of  Illinois.  1044.  51  .\.Y.S.2d 
306.  affirmed  269  App.Div.  857.  ."W 
N.Y.S.2d  .^27.  appeal  denii'd  269  App. 
Div.  946.  58  .N'.Y.S.2d  3.«:  Warner 
V.  Dp  Cupvas.  194.5.  18J1  Mi.sc.  1.50.  .58 
N.Y.S.2d  751.  affirmed  295  N.V.  906. 
68  N.E.2d  2.5. 

Knowlege  of  Illegal  latent.— A  con- 
tract, legal  in  itself,  is  not  rendered 
unenforceable  by  mere  fact  that  one 
of  parties  has  knowledge  of  an  in- 
tended purpose  of  other  party  there- 
to, by  means  of  the  contract  or  snb- 
Ject  matter  thereof,  to  violate  some 
law  or  public  policy  of  state.  Shillit- 
ani  V.  Valentine.  1945.  184  Miac.  77. 
63  N.Y.8.2d  127.  modified  on  other 
Kroun'l.«  ^(V)  App.I>iv  f^O-*  .W  N'.V..S. 
2d  210.  affirmed  296  N.Y  Irtl.  71  N. 
R.2d  450.  renrKumpnt  donii-l  296  N. 
Y   a57   72  N  E.2(1  3fi 

§  647.     Application  of  Ckn- 

eral  Rale 

Statutes  Cited  In  Taxt.  UcKiB- 
ne.v's  Innnranee  Law  of  1900.  }  98,  ia 
now  Insurance  Imw  of  193(9.  j|  214. 

McKinney's  General  Municipal  Law. 
a  148-156  were  repealed  by  LJO.W. 
c.  16,  <  3.  eff.  May  1.  1837.  TIm 
subject  matter  is  now  covered  by 
McKinney's  Social  Welfare  Law.  | 
843  er  acq. 

Breach  ot  Wammty 
in  Sale  of  Liquor.— Buyer  not  in  pari 
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.deUcto  and  may  recover  for  breach. 
BoUvar  v.  Monnat,  (Sup.  1931)  232 
App.I>iT.  83,  218  N.X.S.  722;  Karpel 
V.  SandB,  1982,  144  Misc.  892,  258  N. 
T.S.  746. 

Protected  Class,  Member  of.— 
Where  an  act  is  malum  prohibitum 
jind  the  proliibition  was  intended 
merely  for  protection  of  a  particular 
class,  a  member  of  such  class  will  not 
he  precluded  from  affirmative  relief 
upon  ground  that  he  is  in  "pari  delic- 
to". Kudack  v.  Port  Washington 
Ntit.  Bank  &  Trust  Co.,  1942,  32  N. 
X.S.2d203. 

Settled  Mortgage,  Note  on  Oeflcit 
—Where  mortgagors  paid  moneys  on 
their  indebtedness  after  acceptance 
by  holder  of  second  mortgage  of 
bonds  of  Home  Owners'  Loan  Corpo- 
ration for  an  amount  less  than  ttal- 
«nce  due  on  the  mortgage  in  full 
satisfaction  of  the  mortgage,  pursn- 
ant  to  a  note  executed  by  mortgagors 
for  amount  of  the  deficit  without 
knowledge  or  consent  of  the  corpora- 
tion, the  parties  were  not  in  "pari 
delicto",  so  as  to  preclude  mortgagors 
from  recovering  the  moneys  paid  to 
holder  upon  the  agreement  being  de- 
dared  void  as  against  public  policy. 
Kudack  v.  Port  Washington  Nat. 
Bank  &  Trust  Co.,  1942,  32  N.Y.& 
2d  203. 

Unlicensed  loan.— Insured,  whose 
loan  contract  with  unlicensed  lender 
containing  power  of  attorney  author- 
izing cancellation  of  liability  insur- 
ance was  void  under  McKinuey's 
Banking  Law,  §f  340-365,  was  not 
"in  pari  delicto"  with  the  lender.  De 
Persia  v.  Merchants  Mut  Casualty 
Co..  1944,  268  App.EHv.  176,  49  N.I. 
S.2d  324,  affirmed  294  N.T.  708,  61 
N.E.2d  449. 


§  648.  Justice  and  Public  Inter- 
est Advanced  by  Granting 
Belief 

Illegal  Rebates  by  Car- 
tier. — A  contract  by  a  railroad  com- 
pany to  perform  services  free  of 
charge  which  is  illegal  as  a  rebate 
in  violation  of  statute,  does  not  pre- 
clude a  recovery  by  the  carrier  for 
the  reasonable  value  of  such  service* 
Boston,  etc.,  R.  Co.  v.  Standard  Wall 
Paper    Co.,    (Sup.    1920)     191    App 


Uiv.  807,  181  N,  Y.  S.  129.  affirmed 
(1922)  232  N.X.  612  mem.,  1»4  N.U. 
693. 

Recovery  of  Fart  Payment  on 
Rescission  of  Illegal  Contract  of  Sale. 
— The  purchaser  of  whiskey  held  in 
bond  may  recover  an  advance  pay- 
ment on  account  of  the  sale,  where  it 
appears  that  he  is  a  wholesale  liquor 
dealer  and  that  after  the  execution  of 
the  contract  the  Federal  authorities 
ruled  that  liquor  could  not  be  with- 
drawn for  noD-beverage  purposes  by 
a  wholesale  liquor  dealer,  for,  by  the 
action  of  the  Federal  authorities,  the 
contract  became  impossible  of  per- 
formance and  remained  executory  and 
in  such  case,  although  the  contract 
itself  is  illegal,  the  court  will  permit 
the  purchaser  to  recover  the  amount 
paid  in  advance.  Panto  v.  Kentucky 
Distilleries,  etc.,  Co.,  (Sup.  1926) 
216  App.  Div.  611,  214  N.  Y.  S.  19. 

Tariff  rates  are  recoverable  by  an 
interstate  carrier  though  the  contract 
may  provide  for  illegal  rebates  to 
the  shipper.  Stevens  v.  Atchison, 
etc.,  R.  Co.,  (Sup.  1923)  207  App 
Div.   442,  202  N.  Y.   S.   195 

Contract  between  cor- 
poration and  attorney  for  carrying 
on  condemnation  proceedings  and  di- 
vision of  feet  to  be  received  by  lat- 
ter from  landowner,  though  illegal, 
does  not  prevent  the  corporation 
from  obtaining  an  accounting  for 
moneys  received  by  the  attorney  and 
equitably  due  the  corporation.  The 
attorneys  should  not,  however,  be  re- 
quired to  account  to  the  corporation 
for  allowances  made  on  such  proceed- 
ings as  counsel  fees  and  received  by 
the  attorney,  as  the  enforcement  of 
this  provision  in  the  contract  would 
enforce  and  affirm  the  illegal  purpose 
of  the  contract.  United  States  Title 
Guaranty  Co.  v.  Brown,  (Sup  1921) 
195  App.  Div.  738,  187  N.  Y    S.  it«.1 

Transfer  to  Attorney  in  Fraud  of 
Creditors. — Where  property  wii»  con- 
veyed to  his  attorney  by  a  dthtor  for 
the  purpose  of  defrauding  <  /pditors, 
the  client  is  not  precluded  by  reasnii 
of  the  fraudulent  nature  of  tlie  trans- 
action from  recovering  the  _.^ropprty 
f'oni  the  attorney.  Wittner  v  Burr 
Ave.  Development  Corp..  (Sup,  I927( 
222  App.  Div.  285.  22B  N.  Y    S    124 

Estoppel. — Where  parties  to  oon- 
tract     for    release    of    cor|H>rntion's 
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rights  to  another  corporatton's  oil 
concession  from  Colombian  gOTem- 
ment  In  consideration  of  parments, 
to  be  made  in  pesos  in  Colombia  or 
in  American  dollars  in  New  Torit  at 
payee's  option,  knew  of  existence  of 
Colombian  Sxchange  Control  Laws 
when  contract  was  made,  corporation 
obligated  to  make  payments  cannot 
render  nugatory  provision  for  pay- 
ment in  American  dollars  on  ground 
that  such  payment  is  prohibited  by 
such  laws  and  administrative  rulings 
of  Colombian  government.  Sooth 
American  Petroleum  Corporation  v. 
Colombian  Petroleum  Co.,  1941,  177 
Misc.  756,  31  N.Y.S.2d  771. 

AvoMance  of  Public  Injary,— The 
rule  that  when  a  cause  of  action  ia 
predicated  on  an  illegal  transaction 
or  where  one  must  trace  his  cause  to 
such  a  transaction,  there  can  be  no 
recovery  does  not  apply  where  pub- 
lic policy  requires  a  rescission  to  pre- 
vent public  injury.  O'Mara  v.  Oen- 
tinger,  1946,  271  App.Div.  22.  62  N. 
r.S.2d  282. 

§  660.    Secnrities    for    Perform 
aace  of  Illegal  Contract 

Mortjiajie. —  While  a 
mortgage  given  in  pnrsHanee  of  an 
illegal  contract  to  compound  a  fel- 
ony is  illegal  and  cannot  be  enforoed, 
the  court  will  not,  the  parties  being 
in  pari  delicto,  order  ttw  mortgage 
to   be  canceled   but  will   leaTO   the 


partiea  in  the  poaition  in  wUeh  tluy 
have  placed  themaelTM.  Caahing  t. 
Htighes,  (Sap.  Sp.  T.  1082)  lU 
lUae.  30,  IM  N.  T.  &  fiOO. 

§  661.  Rights  of  Assignees  of  Il- 
legal Contracts ;  Negotiable 
Paper 

Assignee  of  ITote  Pro- 
Tiding  for  Illegal  Sate  of  Interest 
May  Not  Recovei.  —  Westchester 
Mortg.  Co.  V.  Grand  Bapids,  etc,  R. 
Co.  (Sup.  Ct  1926)  126  Misc.  634. 
213  V.  T.  a  603. 

§  664.  Agent  Not  a  Partic- 
ipant in  Illegal  Transaction 

RecoTery  by  Ua- 
licensed  Beal  Sstate  Agent  of  Moaeya 
Paid  to  Third  Person  for  Hia  Benefit. 
—Wiener  t.  Bienson  Bldg.  Co.,  (Sap. 
1026)  SIS  App.  DlT.  347,  210  N.  T. 
S.  484. 

Defense  of  Illegality. — A  mere  agent 
or  depository  or  proceeds  of  an  Ille- 
gal transaction  will  not  be  permitted 
to  assert  the  defense  of  illegality  in 
an  action  to  recover  proceeds  by  a 
party  to  the  illegal  transaction. 
Southwestern  Shipping  Corp.  t.  Na- 
tional City  Bank  of  New  York,  1969, 
6  N.T.2d  454,  190  N.Y.S.2d  352. 

An  agent  or  depository  ia  prohib- 
ited from  asserting  a  defense  of  ille- 
gality which  the  principals  have  elect- 
ed to  waive.    Id. 


Partial  Illegality 


%  666.    Indivisible  Contracts  (Gen- 
erally 

Partial  lUegality  of 
Indivisible  Contract. —  Marsell  v. 
Maires,  (Sup.  1022)  203  App.  Dir. 
646,  196  N.  Y.  S.  739;  Large  v.  Wire 
Wheel  Corp.,  (Sup.  1028)  223  App. 
Div.  134.  227  N.  Y.  S.  449,  affirmed 
(1928)  250  N.  Y.  630,  166  N.  B.  312; 
Parthey  v.  Beyer,  (Sup.  1030)  228 
App.Div.  308.  238  N.Y.S.  412;  Sturm 
V.  Trnhjr.  (Snp.Ct.  1935)  245  App.Div. 
357,  282  N.Y.S.  433. 

An  invalid  provision  of  a  contract 
would  invalidate  entire  contract  only 
if  parties  would  not  have  entered  into 
contract      absent      such      provision. 


Krieger  v.  Mazlish,  1955, 145  N.T.S.2d 
815. 

Where  defendant's  promise  arises 
out  of  and  is  indissolnbly  linked  with 
the  piaindfTs  illegal  bargain,  there 
can  be  no  separation  of  acta  to  sap- 
port  proportional  recovery.  Ameri- 
can Store  Equipment  &  Construction 
Corporation  v.  Jack  Dempsey's  Pondi 
Bowl,  1940,  174  Misc.  486.  21  N.T. 
S.2d  117;  EH  Raimondo  v.  Lembo. 
1946,  63  N.Y.S.2d  906. 

Promise  to  Marry  Made  While 
Married.— Contract  to  make  plaintilf 
beneficiary  of  testator's  insurance  ia 
consideration  of  plaintUTs  society, 
companionship,  and  comfort  mad' 
promise  to  marry  testator,  who 


312 


Digitized  by 


Google 


ILLEGALITY 


§  657 


then  married  to  another,  was  Toid  as 
against  public  policy.  Levin  v.  Levin, 
1838,  283  AppJDiv.  7S8,  300  N.X.S. 
1042. 

§  667.    Divisible   Contracts  Gen- 
erally 

Sisht  of  Unngiatend 
Broker  to  Recover  for  Advances. — 
The  view  has  been  taken  that  the 
eontract  of  an  unregistered  broker 
to  advance  money  for  his  client  to 
make  the  purchase  is  separate  and 
apart  from  liis  agreement  to  buy 
the  stock,  and  that  tlie  fact  that  in 
the  purcliaae  of  the  stock  he  acted 
in  violation  of  Tax  Law,  |  276-a 
making  it  a  misdemeanor  for  an  un- 
licensed stockbridcer  to  do  bosineas, 
does  not  prevent  the  broker  from 
recovering  the  advances,  even  though 
It  should  be  held  that  he  could  not 
recover  for  his  services.  Silinsky  v. 
LtuUg,  (aty  Ct.  Tr.  T.  1»B2)  118 
Miac  298,  108  N.  T.  B.  887. 

Legal  Part  of  Divisible  Contract 
Bnfordble. — Qoldwyn  Loan,  etc., 
Corp.  V.  Weinfeld.  (N.  Y.  Munic.  Ct. 
1082)  144  Misc.  15»,  268  N.  T.  S. 
217. 

Provision  in  lease  agreement  requir- 
ing the  lessee  to  purchase  furniture, 
furnishings  and  equipment  contained 
in  the  apartment  was  divisible  from 
the  rest  of  the  lease  agreement  which 
could  be  enforced  despite  the  illegality 
of  the  provision.  Steinlanf  v.  Delano 
Arms,  Ina,  19^,  15  A.D.2d  964.  226 
N.Y.S.2d  862. 

Where  the  illegal  part  of  a  cove- 
nant cannot  be  severed  from  the  le- 
gal part,  the  contract  is  altogether 
void;  but  where  such  parts  can  be 
severed,  whether  the  illegality  be  cre- 
ated by  statute  or  by  the  common 
law,  the  bad  part  may  be  rejected 
and  the  good  part  may  be  retained. 
Oreenberg  v.  Fischer,  1966, 166  N.T.S. 
2d  360. 

Although  a  contract  which  is  whol- 
ly based  on  illegal  consideration  la 
wholly  unenforceable,  a  contract  may 
be  divisible  by  reason  of  containing 
Imth  legal  and  illegal  provisions  and 
court  will  attempt  to  separate  legal 
and  illegal  provisions  except  where 
iUegality  pervades  entire  agreement. 
Remington  Rand  v.  International 
Business  Mach.  Corporation,  1838, 
167  IfOsc.  106,  8  N.T.B.2d  SIS. 


A  contract  for  a  single  considera- 
tion is  wholly  void  if  that  considera- 
tion is  paid  in  part  for  an  illegal  act, 
but  where  the  valid  may  be  complete- 
ly separated  from  the  illegal,  the  legal 
part  may  be  sustained.  In  re  Rhine- 
lander's  Will.  1942,  264  AppJ>iv.  607, 
86  N.X.S.2d  105,  reversed  on  other 
grounds,  1943,  290  N.Y.  31,  47  N.E. 
2d  681. 

Onenfoxcibility  of  oaa  danse  m 
contract  will  not  render  entire  con- 
tract invalid,  especially  where  con- 
tract itself  provides  that  partial  in- 
validity shall  not  affect  the  balance 
of  the  contract.  Kelly  v.  Merry, 
(1933)  262  N.  Y.  161,  186  N.  £.  425. 

Illegal  Airaement  to 
Re-purchase  Stock — Note  Given  for 
Original  Purchaae  Price  Enfordbla. 
feld,  (N.  Y.  Munic.  Ct.  1932)  144 
— Qoldwyn  Loan,  etc.,  Corp.  v.  Wein- 
Misc.  169,  268  N.  Y.  S.  217. 

Collateral  Agreements.— An  obliga- 
tion will  be  enforced  though  indirect- 
ly connected  with  an  illegal  transac- 
tion, if  it  is  supported  by  an  inde- 
pendent consideration,  and  if  plaintifl 
does  not  require  the  aid  of  the  illegal 
transaction  to  make  out  ills  case. 
Ferkin  v.  Board  of  Education  of  Un- 
ion Free  School  Dist.  No.  25.  Town 
of  Hempstead,  Nassau  County,  1838, 
278  N.Y.  268,  IS  N.B.2d  790. 

Though  a  contract  in  violation  of 
statute  is  generally  void,  bargain  col- 
laterally or  remotely  connected  with 
an  illegal  purpose  or  act  is  not  ren- 
dered illegal  thereby  if  proof  of  the 
bargain,  can  be  made  without  relying 
upon  the  illegal  transaction.  Simon 
V.  Chemical  Bank  &  Trust  Co.,  1938. 
166  Misc.  687.  2  N.Y.S.2d  902. 

Restrictive  Covenants. — That  one 
part  of  restrictive  covenant  is  unen- 
forceable wonld  not  render  tha  entira 
provision  invalid  where  provisions 
were  divisible  and  valid  portions  could 
be  enforced.  Consolidated  Syrup 
Corporation  v.  Kaiser,  1940,  22  N. 
Y.SJJd  307. 

independent  consideration. — ^A  law- 
ful promise  made  for  a  lawful  con- 
sideration is  not  invalid  by  reason 
only  of  an  unlawful  promise  made  at 
the  same  time  and  for  the  same  con- 
sideration. Greenberg  v.  Fischer, 
1956,  166  N.Y.S.2d  360. 
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An  obligation  will  be  enforced, 
thoueh  indirectly  connected  with  an 
illegal  transaction,  if  it  is  supported 
by  an  independent  consideration  so 
that  plaintiff  does  not  re^juire  aid 
of  illegal  transaction  to  make  out  his 
case.  De  Persia  v.  Merchants  Mut. 
Co.,  1944,  268  App.Dir.  176,  49  N.T. 
S.2d  324,  affirmed  294  N.Y.  708,  61 
N.E.2d  449. 

An  obligation  will  be  enforced, 
though  indirectly  connected  with  an 
DIegal  transaction,  if  it  is  nipported 
by  an  independent  consideration,  so 
that  plaintiff  does  not  reqoire  aid  of 
illegal  transaction  to  make  out  hia 
case.  In  re  Storch's  Estate,  1946, 
53  N.X.S,2d  409. 


Partial  Invalidity  of  SeparatiM 
Agreement  Enfordble.— Mahana  t. 
Uahana.  1947.  69  N.T.S.2d  629. 

Separation  agreement  provision 
conferring  upon  court  power  to  re- 
Here  parties  of  support  provision  and 
fix  amount  for  wife's  support  and 
maintenance,  based  upon  income  of 
husband  and  other  relative  factors,  in 
event  his  income  should  substan- 
tially increase  or  decrease,  was  read- 
ily severable  from  remainder  of  agree- 
ment and  did  not  invalidate  entire 
agreement.  Carlncdo  v.  Carlucdo, 
1960,  22  MiBC.2d  854.  198  NJCSSIA 
59& 


Defense  of  Illegality  OeneraUy 


§  669.    Who  May  Raise  Qnestion 
Availability    ot   De- 
lens*  Where  Injary  Result*  t*  Third 

Party.— Even  if  alleged  agreement  of 
Comptroller  of  Currency  to  refrain 
from  closing  bank  on  promise  of  Clear- 
ing House  Committee  that  members 
would  protect  depositors  was  illegal 
on  ground  Comptroller  had  no  discre- 
tion but  to  order  bank  dosed  forthwith, 
defense  of  illegality  would  not  be  avail- 
able to  members,  since  statute  author- 
izing closing  of  banks  by  Comptroller 
is  for  protection  of  depositors,  and 
such  detense  would  result  in  injury 
to  them.  O'Connor  v.  Banker's  Trust 
Co.  (1936)  159  Misc.  920.  289  N.Y.8. 
252,  affirmed  263  App.Div.  714,  1  N. 
T.8.2d  641,  affirmed  278  N.Y.  049,  16 
N.B.2d  302;  Levy  v.  LAmpert.  1946, 
188  Misc.  448,  65  N.Y.S.2d  325. 

Claim  of  illegality  of  contract,  al- 
though open  to  contracting  parties, 
cannot,  as  a  general  rule,  be  invoked 
by  a  third  party,  except  where  such 
third  party  claim.s  to  be  the  benefi- 
ciary of  contract.  I.  Miller  &  Sons 
V.  United  Office  &  Professional 
Workers  Local  16  C.  I.  O.,  1949,  105 
Misc.  20.  88  N.Y.S.2d  573. 

Executors  and  Administrators.— In 
action  on  contract  to  make  plaintiff 
beneficiary  of  testator's  insurance  in 
consideration  of  plaintiff's  society, 
companionship,  and  comfort  and 
promise  to  marry  testator,  who  was 
then  married  to  another,  ezecntors 
were  not  estopped  from  challenging 


validity  of  contract.  Levin  v.  Levin, 
1938,  253  App.£>iv.  758,  300  N.Y.S, 
1042. 

§  660.    Necessity    to    Plead    De- 
fense OeneraUy 

Necessity  to  Plead 
Illegality.— If  the  illegality  of  the 
contruct  does  not  appear  on  its  (ao* 
tiie  defendant  must  plead  illegality 
as  a  defense  to  entitle  him  to  prove 
the  same.  MeCraith  v.  Bnss,  (Sap. 
1921 1  198  App.  Div.  624,  190  N.  ¥. 
8.  597:  Brearton  v.  De  Witt,  (1930) 
252  NY.  495.  170  N.B.  119. 

In  a  proper  case,  illegality  may  tiar 
recovery  on  contract  even  though  de- 
fense has  not  been  pleaded.  Dodge  v. 
Richmond.  1960,  10  A.D.2d  4,  196  N. 
Y.S.2d  477,  motion  denied  7  N.Y.2d 
10.53,  200  N.Y.S.2d  438.  affirmed  8  N. 
y.2d  829.  203  X.Y.S.2d  90. 

Unless  illegality  of  an  agreement  is 
evident  from  pleadings,  claim  of  il- 
legality shonld  be  pleaded  as  a  de- 
fense. Heit  V.  Preston,  1957,  4  AJ>. 
2d  1014,  168  N.Y.S.2d  399. 

To  be  available  as  defense  in  ac- 
tion '  on  contract,  illegality  most  be 
pleaded.  97  Fifth  Ave.  Corp.  v. 
Schatzberg.  1954.  283  App.Div.  407. 
128  N.Y.S.2d  264 

In  action  on  contract,  a  defense  of 
illegality  may  be  pleaded.  Smith  t. 
Farrand  Optical  Co.,  1943.  180  Ifiae. 
589,  46  N.Y.S.2d  274.  See,  also,  Mor- 
genstem  v.  Cohen,  1056.  1  A.D.2d 
330,    149   N.Y.S5d   766,    reargument 
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denied  and  appeal  granted  1  A.D^ 
1007,  152  N.Y.S.2d  445,  reversed  on 
other  grounds  2  N.Y.2d  302.  160  N. 
Y.S.2d  633. 

In  action  for  balance  due  for  serv- 
ices performed  and  materials  fur- 
oished  in  alteration  of  ouUding,  de- 
fense of  illegality  not  plead  or  raised 
until  after  jury's  verdict  had  been 
rendered  was  not  available  to  defend- 
ant. Soviero  v.  Amato,  1947,  71  N. 
Y.a2d  101. 

Services  ot  Unlicensed  Plumber. — 
Where  a  recovery  for  pluiubing  work 
is  sought,  the  defense  of  illegality  of 
the  contract  because  the  workmen 
were  not  licensed  plumbers  must  be 
pleaded  to  be  avaiUble.  Bregman  v. 
Winkler,  (Sup.  App.  T.  1923)  120 
Misc.  483.  198  N.  Y.  8.  768. 

Burden  of  Proof.— Burden  was  on 
defendant  in  action  for  conversion 
and  for  damages  allegedly  resulting 
from  act  of  defendant  in  iudndng 
corporation  to  breach  its  loan  con- 
tract with  plaintiir  to  establish  de- 
fense of  Illegality.  Flegenheimer  t. 
Brogan.  1940,  259  App.Div.  847,  19 
N.Y.S.2d  843,  certified  question  an- 
•wered,  1940.  284  N.Y.  268.  30  N.B. 
2d  SOI.  132  A.L.R.  613.  affirmed,  1940, 
284  N.Y.  268,  30  N.B.2d  691,  182  A.I., 
R.613. 

Contract  Against  Public  Policy,  Il- 
legality Need  Not  be  Pleaded.— Sale 
V.  Montrose  Industrial  Bank,  1943, 
179  Misc.  915.  42  N.Y.S.2d  3.53,  mod- 
ified on  other  grounds  269  App.Div. 
762,  64  N.Y.S.2d  797. 

Where  illegnlity  appears  plainly  and 
the  transaction  is  contrary  to  public 
policy,  court  may,  of  its  own  motion, 
take  notice  of  it  and  may  consider  it 
for  first  time  on  appeal.  O'Mara  v. 
Dentinger,  1946,  271  App.Div.  22,  62 
N.Y.S.2d  282. 

§  662,    niegallty  Appearing 

from  Plaintiff's  Case 

Illegality  Appearing 
from  Case  as  Made. —  Orudberg  v. 
Mldvale  Realty  Co.,  (Sup.  App.  T. 
1922)  119  Iliac.  658,  196  N.  Y.  6. 
700. 


§  663.  Denial  of  Belief  by  Court 
Sua  Sponte;  Raising  Ques- 
tions on  Appeal 

Rule  that  relief  may 
be  denied  by  court  sua  sponte  ap- 
plied to  contract  to  pay  secret  com- 
mission to  an  agent,  thus  tending  to 
Claim  that  contract  violated  sound 
a  breach  of  the  agent's  duty  to  his 
principaL  Le  Bloas  v.  Zinn,  (8np. 
App.  X.  1921)   188  N.  Y.  8.  120. 

Court,  of  its  own  motion,  may  re- 
fuse to  grant  relief  under  an  unen- 
forceable contract.  Flanagan  v. 
Flanagan,  1948,  273  App.Div.  918,  77 
N.Y.S.2d  682,  appeal  denied  275  App. 
Div.  1008,  79  N.Y.S.2d  519,  affirmed 
298  N.Y.  787,  83  N.E.2d  473. 

Question  on  Appeals- 
public  policy  could  be  raised  on  ap- 
peal in  action  to  enforce  contract. — 
Westchester  Trust  Co.  v.  Harrison 
(1937)  249  App.Div.  82a  292  N.Y.S. 
209,  motion  to  dismiss  appeal  granted 
274  N.Y.  588.  10  N.B.2d  666. 

Ban  king  Law.^- 
Question  whether  loan  agreement  vio- 
lated section  of  banking  law  restrict- 
ing charges  which  can  be  made  by 
unlicensed  lender  would  be  considered 
by  Appellate  Court  though  raised  for 
first  time  on  appeal,  since  it  was  a 
matter  of  public  policy.— Equity  Serv- 
ice Corporation  v.  Agull  (1937)  260 
App.Div.  96.  293  N.Y.S.  872. 

§  664.  Sufficiency  of  Plea  of  Ille- 
gality 
Sufllciency  of  Defense.- Where  de- 
fense alleges  that  contract  is  against 
public  policy  and  consequently  void 
end  unenforceable  and  sets  forth  a 
number  of  postulates  in  support  of 
the  contention,  it  is  only  necessary 
to  find  one  of  them  sound  to  uphold 
the  sufficiency  of  the  defense.  Hazel- 
tine  Research  v.  De  Wald  Radio  Mfg. 
Corp.,  1948,  194  Misc.  81,  84  N.Y.S. 
2d  597,  reversed  on  other  grounds  276 
App.Div.  lOOl,  95  N.Y.S.2d  772,  re- 
argument  denied  277  App.Div.  873,  98 
N.Y.SJ2d  385,  motion  denied  277  App. 
Div.  966,  99  N.Y.S.2d  853,  appeal 
granted  277  App.Div.  974,  100  N.Y. 
S.2d226. 
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